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PRIVY COUNCIL 
Appeal from the Madras High Court 
A . March 20, 1934 
Lorp BLANESBURGH, WORD SALVESEN AND 
Sır Joun WALLIS 
SRI Ser Sri RAMACHANDRA DEO 
MAHARAJULUNGARU 
MAHARAJAH or JEYPORE— 
: APPELLANT 


Versus 
Ser RAJA TYADA PUSAPATI 
RUDRA Ser LAKSHIMINARASIMHA 
SADRUSANNAMARAT DUGARAJ 
. DAKSHINKAVAT DUGARAJ 

_ BAHADUR AND OTHERS—RESPONDENTS 
Madras Permanent Settlement Regulation (XXV 
of 1802), s. S— Madras Land Revenue Assessment Act 
(I of 13.6)—Zemindar—Power. of transfer--Obliga- 
tion to pay full land revenue until registration of 
transfer—Mokbasa or. agraharam villages in zemin- 
dari—Holders of, if can’ object to transjer —Villages 
situated in zemindari — Presumption — Rebuttable 
natureof. © . > : : : 
Under s. 8, Madras Permanent Settlement Regula- 
tion (XXV of 1802), the zemindar has full powers of 
transfer butis not relieved from his obligation to 
pay thé full land revenue or-peishcush until the 
transfer has been registered and..the petshcush duly 
apportioned; and by Madras Act I of 1876 either the 
alienor or alienes may apply for separate registra- 
tion of any portion of a permanently settled estate 
which- has been trarsferred and for its separate 
assessment to peiskcush. The holders of mokhasa 
or agraharam villages in the zemindary have no 
right to object to the transfer by” a zemindar of the 
whole or partof his zemindary, or to the separate 
registration and apportionment which is necessary 
to give full effect to it S> faras they, are covcerned 
‘it ig a mere substitution of one zemindar for another, 
and-in no way alfects their rights Where the 
villagas are situated in the zemindari, they are 
presumably the property of the zemindar but if the 
holders ure in a pusition,t6-rebut this presumption 
and should -desire’ to Obtain sepirate registration 
and thereby make themselxéS directly liable 
portion of’ the Government” peishcush, they can do 


60. . ' 5 
- Messrs. W. H.. Upjohn, K. C. and J, M. ` 


Parêèkh, forthe Appellant. - 
Messrs. K. V. L. Narasimham and C. 
Sidney Smith, for tie Respondents. - 
Sir John Wallis.—By a well-advised 
compromise made: between the appellant, 
Maharajah of Jeypore, a zemindary in the 
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.Code, transferred 


fora ~- 


Madras Presidency, and the principal res- 
pondents, the zemindar of Pachipenta and’ 
his two minor sons and ordered to be recorded 
by an Order of His Majesty in Council of 
November 10, 1932, the Maharajah has 
succeeded in perfecting his title to the greater 
part of the Pachipenta zemindary, which 
his father had purchased at a‘ Court sale 
held in execution of a mortgage decree 
obtained by the late Maharajah of Bobbili 
against the zemindar of Pachipenta on 
April 14, 1903, in O. S. No.1 of 1903 in the 
Court of the District Judge of Vizaga- 
patam. ° Part only of the Pachipenta 
zemindary was within the jurisdiction of 
the District Court, the rest of the zemin» 
dary being situated* in Hill or Agency 
Tracts of this District which, under a 
Governor-General’s Act of 1839, were with- 
drawn from the jurisdiction of the Civil 
Courts owing to their disturbed and back- 
ward condition and are still administered 
by thé Collector’ as Governor's: Agent and 


- his subordinates who discharge both judicial 


and’ éxectutive duties. In the present case, 
the fact that part: of the mortgaged prop- 


‘erty’ was situated within the jurisdiction 


of the District Judge was apparently deem- 
ed: sufficient to give him jurisdiction as to 
the. whole of the property in sult and he 
made the usual decree for sale. After 
selling in execution of the decree four 
villages which were within his jurisdiction, 
the District. Judge, purporting to act 
under the provisions of the Civil Procedure 
the decree for further 
execution ta, the Court of the Agent of the 
Governor at Vizagapatam. The Agent's 
Court then progeeded to sell the rest of the 
zemindary, including certain villages which 
were within the jurisdiction of the District 
Judge. The Maharajah -of Jeypore be- 
came the purchaser, and the sale to him 
‘was confirmed as appears from the certifi- 
cate of sale on May 2, 1903. 

The purchaser's troubles then began, An 
objection that the villages did not include 


x 


2 


certain hamlets was decided in his favour 
on March 21, 1912, by the Madras High 
Court on a reference made to it under the 
Agency Rules. 7 2 
The Maharajah then, on August 21, 1913, 
applied, under Madras ActI of 1876, to the 
Collector of Vizagapatam for registration 
in his name of the properties purchased by 
him in the register ot the permanent settle- 
ment holders, and for apportionment of 
the peishcush,. -or permanently settled 
revenue due thereon: This order was ne- 
cessary to make him the registered proprie- 
toy, and secure a reduction of the peishcush. 
On May 10,1915, the Collector made the 
order as to 69 jeroyati villages or villages 
in the purchaser's posséssion, but held that 
as regards the mokhasa and agraharam 
villages he had only purchased a right to 
collect the kuttubadi or quit rents issuing 
out of such villages and had not become 
their owner, so as to be entitled to separate 
registration under Act I of 1876. On June 
17,1915, the Collector refused to review 
this order, and referred the Maharajah to a 
separate suit. 
. As. some of the villages in question were 
- in the jurisdiction ofthe District Court and 
some in the jurisdiction of the Agent's 
Court, the Maharajah proceeded to file 
suils for separate registration in both 
Courts, In the Court of the Agent the 
Special Assistant Agent, Mr. A, O. Duff, 
I.O. S, held that by the purchase at the 
` Court sale the auction purchaser had 
acquired the ownership of these villages 
and.not.merely the right to collect kuttu- 
budi or quit rent, and ordered separate 
registration as to the villages in the Agency 
Tracts. ik ; ` 


‘In the suit in the Civil Court, which is 


the subject of this appeal, the Subordinate 
Judge took the other view, and held that 
the ‘auction purchaser had only acquired 
the right to collect the kuttibadi arising 
out of the villages, and was not entitled to 
separate registration under Madras Act I 
of 1876. He accordingly dismissed the 
sult. 


The High Court on appeal framed an 
additional issue as to how many of the 
mokhasa and agraharam villages included 
in ihe sale held by ihe Agent's Court were 
within the jurisdiction of the Civil Court. 
Being satished on the finding’ that the 
villages which are the subject of this suit 
-were wilbin that jurisdiction, they held, 
followiwg the decision of the board in 
kamabhadraraju Bahadur v, Maharajah of 
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Jeypore (1) that the Agency Court had no 
jurisdiction ‘to sell them and that no title 
had passed tothe auction purchaser and 
dismissed this suit fur separate registration 
on that ground. 

It is unnecessary to consider these 
questions, because the compromise which 
has been ertered into between, ,. the ap- 
pellant, as representative of the auctgon 
purchaser and respondents Nos. 1 to§3, 


the zamindar of Pachipenta_.and his two . 


sons affirms the title acquired by the 

auction purchaser to the properties includ- 

ed in Schedule A of the compromise and | 
that title being now in the plaintiff, he is 

entitled to separate registration of ‘such 

properties under Madras Act I of 1876. 

The objection taken by some of the 
respondents who are the owners of mokhasa 
villages inthe zamindary that they are 
entitled to object to the separate registra- 
tion of the villages as they were not 
parties to the compromise “is in: their 
Lordships’ opinion based ona misconcep-- 
tion. Thé effect of the permanent ‘settlement 
of the land revenue made with the predeces- 
sor of the zamindar of Pachipenta pursu- 
ant to Madras Regulation XXV of 1802. 
was that he was .1ecognised by the Govern- 
ment.as the proprietor of that zamindary 
for,-the purposes of that Regulation, and 
that as such he engaged with the Govern-’ 
ment for the payment of the permanently 
settled land revenue of the lands -included 
in the zamindari. Under s, 8 of the Regulas 
tion he has full powers of transfér but is 


-not-relieved from his obligation to pay“ the 


full land revenue or peisheush until the 
transfer has been registered and ` the’ 
peishcush - duly apportioned; and, by 
Madras Act I of 1876 either alienor - or 
alienee may apply fur separate registra- 
tion uf any portion of a permanently settled 
estate whichhas been transferred and for 
its separate assessment to peishcush. 

In their Lordships’ opinion the holders 
of mokhasa or agraharam villages in’ the- 
zamindari have noright to -object to the 
transfer by a zamindar of thé“whole or 
part of his zamindari, or to the separate 
registration and apportionment which “is 
necessary togive full effect to it. So far 
as they are Concerned itis -a meré sub- 
stitution of one zamindar for another and 
in no way affects their rights’ It is well 
settled that these villages, being situated 


(1) 51 Ind. Cas. 1&5; 461 A 151; 17 AL J 694; 37 
MLJ 11; (1919, M W N 502;£6 M L T 129;21 Bom. 
L R 914; 80 O L 3J 209; 280 W N 3033; 
42 M 813 (P Q). 
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“in thezamindari are presumably the prop-. 


erty of the zamindar but if the holders 
are ina position to rebut this presumption 
and.should desire to -obtain separate 
registration and thereby make themselves 
directly liable for a portion of the Govern- 
ment peishcush, their right todo so will 
not be affected by this case. 

Their Lordships therefore, giving effect 
to th compromise which has been reached, 
are of opinion that the decree of the lower 
Court should be modified by giving the 
plaintiff a declaration of his right to 
separate registration and apportionment 

. of peishcush.in respect of the .properties 
comprised in paras. 1 to 5 of the compromise 
and by setting aside, pursuant to the com- 
promise, the orders as to costs made in 
the Courts below in favour of the first 
defendant and his representative. As 
regards the costs of this appeal the 
justice of the case will be met if the res- 
pondents who have filed cases and 
appeared by Counsel have one set of costs 
between them. Their Lordships will humbly 
advise His Majesty accordingly. 

N. Decree modified. 

Solicitors for the Appellant—Messrs. Hy. 
S. L, Polak & Co. . 

Solicitors for the Respondents—Messrs 
Harold Shephard and T. L. Wilson & Cot. =.’ 
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MUKERJI, COSTELLO, MALLIK, JAOK AND 
S. K. GĦosE, JJ. f 
Tas NARAYANGUNJ CENTRAL CO- 
OPERATIVE SALE anb SUPPLY 
. SOCIETY Lro. In LIQUIDATION, BY-TAE 
LIQUIDATOR Moulavi ABDUS SATTAR. 
(CO-OPERATIVE INSPECTOR) 
NARAYANGUNJ (DACOA)—DEFENDANT 
»° No. 1— PETITIONER 
o MAA versus 
Moulvi* MAFIZ-UD-DIN AHMED 
(PLAINTIFF) AND ANOTHER (DEFENDANT 
_ No. 2)—Ovpositgz PARTIES 
Court-fee—Court Fees Act (VII of 1370), s. 7 (iv) 
(c), (d) -Suit for declaratory decree—Prayer for con- 
sequential relief—Power of Court to require plaintiff 
to correct valuation made by him—Suits Valuation Act 
(VII of 1887), s. 9—Standard to regard valuation 
asunder-valuation—Civil Procedure Code (Act V of 
1903), O. VII, r. Li (b) | 
In suits o obtain a declaratory decree or order 
whore consequential relief is prayed for and-in suits 
r toobtmin an injuaction where the Court finds the 
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relief claimed as undervalued, it is entitled under 
O. VIl, r; I1 (b) ofthe Civil Procedure Code, to 
require the plaintiff to correct the valuation stated by - 
him in accordance with the provisions ofs 7 of the 
Court Fees Act. Butsolong as there are no Rules , 
framed under s. 9 of the Suits Valuation Act (VII of’ 
1§87)the Court would have no standard before it on 
which it may regard the plaintiff's valuation as an. 
under-valuation and its powers cf correction would, 
ae to be exercised on that footing. [p.~ 10, col. 
The case of Umatul Batul v. Nanji Keer (4) was 
correctly decided in so faras it laid down that it is. 
within the power of the Court to revise the plaintiff's. 
valuation ; but the valuation made by the Court, | 
thoughit may have not been unreasonable, was not 
a valuation made in accordance with a standard’ 
having the force of law. [ibid] . 4 

Per Mukerji, J.—It cannot be disputed that reason- 
able standards may with safety be laid down giving 
the plaintiff all legitimate option that he may be 
reasonably entitled to and proceeding on the lines: 
indicated by the legislature in such standards. 
as they themselves have laid dowa, But, 
untilsuch standards are laid down by appropriate 
rules framed under s. 9 of the Suits Valua- 
tion Act (VII of 1887), it would not be possible for 
the Court to exercise this power except in those: 
classes of cases falling under the clause in which the 
valuation made by the plaintiff is illegal, palpably 
absurd, manifestly illogical or arithmetically wrong. 
The two Acts are linked together; as regards valua- 
tion of relief, for the purposes of jurisdiction and, 
of .court-fees payable in respect of plaints ([p. 2, 
cols: 1 & 2] 

Per Costello and Jack, JJ.—As a general rule the 
Court is entitled to correct the valuation under 
O. VII, r. li of the Code of Oivil Procedure. There 
may becasesin which the valuation is perfectly. 
obviously absurd onthe face of it and in that 
case it would be open to the Court to correct a 
clearly wrong valuation even before the framing of 
therules. Otherwise until rules‘;are framed under 
8, Y of the Suits Valuation Act, the Court would be ina 
practical difficulty and unable to take necessary action, 
[p. 11, col. 1.) | 


Rules against the judgment of the Sub- 
ordinate Judge, Dacca, reversing the judg- 
ments of the Munsif, Narayangun), dated 
September 10, 1932. -7 


. Costello, J.—(May 9, 1988).—These two 
Rules are directed against the judgment 
of the Subordinate Judge of Dacca re- 
versing two judgments of the Munsif of 
Narayangunj. Those: judgments were 
delivered in Title- Suit No.. 853 of 1932 
brought by the plaintiff,- Moulvi Mafizud+ 
din Ahmed, against The Narayangunj 
Central Co-operative Sale and Supply; 
Ltd. in liquidation. The history of the 
case between the parties is to-.be found 
in the judgment of the Munsif, dated 
September 10, 1932. It appears that the 
present plaintiff and one Joad Ali entered 
into business relations with the Narayan-. 
gunj Central Co-operative Sale and Supply 
Society Ltd., as brokers for the purchase 
of jute. These relations involved aftvances e 


4 
being made from time to time and they 
execuled a “deed of security” covering 
considerable immovable properties. The 
deed was not registered. In iespect of 
the alleged liabilities arising out of these 
transactions, the Society, “tiled a dispute” 
before the Registrar of the Co-operative 
Societies; describing the plaintiff-and Joad 
Ali as brokers. The Registrar appointed 
an arbitrator and an award in the form 
of a preliminary decree for sale was made 
on Jannary 10, 1930 and the decree 
was made final on April 12, 1930. 
Now the plaintiff and Joad Ali were.directed 
to pay to the Society the sum of 
Rs. 11,400 together with interest. This 
award, which the Society claimed to be 
a decree under r. 22 (7) framed under 
s. 43 of the Act II of 1912, was put in 
execution in the second Court of ihe 
Subordinate Judge of Dacca in the 
month of May, 1930. After notices had 
been issued, the plaintiff appeared and: 
raised several objections. These objections 
were disallowed by the Court ön 
January 26, 1931. Thereupon the present 
plaintiff appealed to the High Court. His 
appeal was dismissed on August 31, 1931 
and ihe report of the proceedings is to 
be found in Mafizuddin Ahmed v. Narayan- 
gunj Central Co-operative Sale and Supply 
Society Ltd. (1), In the meantime the 
Co-operative Society had gone into liquida- 


tion. In December, 1931, the Liquidator 


started fresh execution proceedings, as ai 
outcome of which the properties cor- 
prised in the “deed of security” were 
advertised for sale and thesale itself was 
made on August 1, 1932. The suit out 
of which the present proceedings arise 
was starled on June 17, 1932. No 
doubt the plaintiff tried to evade liability 
towards the Society. In the suit the 
plaintiff prayed fora declaration that the 
original award, as I have stated made 
on January 10, 1930, was inoperative and 
void and fraudulent. The plaintiff also 
asked for a permanent injunction against 
the Society, restraining them fiom pro- 
ceeding with the execution. The plaintiff 
applied for a temporary injunction; but 
that was not granted -by the learned 
Munsif. As regards the suit itself, the 
defendant Scciety filed a written state- 
‘ment pleading inter alia that the Court 
had no jurisdiction to try the suit, That 
point was dealt with by the learned 
Monsif.as a opréliminary issue. The 
1) UL Ind. Cas. 471: 36 O WN121; AIR 10 
on 967; 55 OL J 89; Ind. Rul.(1933) Cal! 436. wa 
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plaintiff valued the. suit at Rs. 49. The ~ 


learned Munsif in the course of his 
judgment says, i E 

“In this particular case there is aa objective 
standard of the reliefs claimed The plaintif, 


waats to avoid the effectcf a decree for Rs. 11,400, 
He will be freed from liability to that extent. 
The suit, therefore, must be valued at Rs. 11,4( 0." 

The plaint:ff’s reason was that the “suit 
was of the nature of one failling wijhin 
the provisions of s. 7 (iv) (c) of the Q@ourt 
Fees Act (VIL of 1870) and that therefore 
the amount.to be filed under that Act 
should be the amount at which the relief 
sought for is valued in the plaint. The 
plaintiff further said that by reason of 
the operation of s. 8 of the Suits Valua- 
tion Act (VII of 1887), it was competent 
to the Munsif to entertain and determine 
the suit. The learned Munsif dealt 
with the issue inthis way: Hesaid: 

“This is a suit to set aside an award having- 
the force of a“decres by which the plaintiff 
was liable to pay Rs .1},4C0 The plaintiff wasa 
party .to this document. The presevt suit has 
been valued at Rs 49 only. It is clear from the” 
prayers in the plaint that the suit in substan¢e: 
-is one for setting “aside the award. ab was argued, 
oa the plaintiffs-side that under s. T, sub-s.-. (i0),., 
cl. (c) of the “Court. Fees “Act, réad, with „8. 4 of 
the Suits Valuation*-Act, “the suit -could-, be valued 
as the plaintiff desired.” ‘There-havé -been diver- 
gent, rulings on the’ point.=-In some” cases the 
plaintiffs have’ been>-allowed to value . suits. 
arbitrarily ‘and in ‘some. cases these have been 
refused. The learned Pleader for the plaintiff 
relies chiefly on the observations made by Chief 
Justice Rankin/in“In the matter of 
+ Mukerji (2).--The-observations made in that judg-- 
ment suggest “the: ,key to the reconciliation -of 
the divergent rulings on the point. If the standard 
of valuation is merely subjective; the plaintiff 
shall value “his relief according to his desire or 
caprice But if there be an objective-tandard of 
valuation of the relief, the Court will be in a 
position to judge whether: the suit has -_been 
properly valued. Ths valuation must be according 
to that objective #sfandard in this particular 
case, there 1s an objective; standard of the reliefs 
claimed.” “WARN ar i 

The learned Subérdinate Judge, on the 
other hand, reversing the «decision of the 
learned Munsif Said “In ‘Support of his 
contention the appellant refersgsto,the cases 
reported in Official Trustee; , Bengal v. 
Gobardhan Guchait (3) and In? the matter 
of Kalipada Mukerji (2). The respondént 
refers to the case reported in Umatul Batul 
v. Nauji Koer (4). The latter case 
exactly tallies with the one under con- 
sideration. So it cannot be disputed that 
-the case comes under ths prvvisions of 
‘s. 7, cl. (I), sub-cl. (e) of the Court 

(2)131 Ind Oas. 587; 34 O W N870; AIR 1930 
Cal. 686; 58 O 281; Ind. Rul. (1931) Cal 475. ii 

(3) 118 Ind. Cas, 357; 33 O W N 231; Ind, Rul (1929) 
Oal. 645 el 
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Fees Act. Under the provisions the 
plaintiff can put his own valuation of the 
subject matter of the suit. Now it has 
to be seen whether the plaintiff can 
place an arbitrary value to a subject 
matter ofthe suit and whether the Court 
‘ean correct the value. 
in Ugatul v. Nauji Koer (4) held that 
the Q@Conrt can correct the valuation 
whereas the case reported in In the matter 
of Kalipada Mukerji (2) instead of coming 
to definite conclusion, doubted 
proposition of law. The Honble Judges 
who decided Umatul Batul v. Nauji 
Koer (4) relied on the provisions of 
s. 54 of the Code of Civil Procedure as it 
stood before 1908. The present lawis to 
be found in r. 11 of O. VIL. But the 
cases reported in Official Trustee, Bengal, v. 
Gobardhan Guchait (3) and Sunderbai v. 
Collector of Belgaum (5) go contrary tothe 
said Umatul v. Nanji Koer (4). If I 
am to decide the point untrammelled by 
any case, I would hold that as s.7 of the 
Court, Fees Act stands, the Court has no 
jurisdiction to change thé valuation. Had 
it‘been:the intention of the legislature, a 
provision -like that .would.:-have been in- 
corporated -in ss. 9-and-:10.of, the Court 
Fees Act. Ifa person deposits his-Govern- 
ment papers worth lakhs withany person 
‘and if he hasto bring a suit for getting 
back the papers, Ido not think he would 
be compelled to value the suit: in*accordance 
with the face value or market value of the 
papers. He may puthisown value on this. 
Under the:*circumstances I would like to 
follow the decisions reported as Sunderbai 
v. Collector of Belgaum (5), Oficial Trustee, 
Bengal v. Gobardhan Guchait (3) and In the 
matter of Kalipada Mukerji (2) and would 
find thatthe learned::Jower Court had 
-jurisdiction to entertain.the suit and that 
the learned lower Court. was wrong in 
returning thexplaint “and rejecting- the 
prayer for issuing an order of injunction 
simply on-the ground thatthe Court had 
no jurisdiction to try the suit. It does 
appear there is great divergence of opinion 
amongst the judicial authorities as to 
whether or not under the provisions of s. 7, 
sub-s. (iv) ofthe Court Fees Act the 
plaintiff can arbitrarily and capriciously 
put any value he likes on the plaint where 
the. suit is one which falls within the 
category set out in the sub-section and 
thereby himself determine whether or not 
any particular Court is the right forum 

(5) 52 Ind. Cas. 897;. 23.0 W N 753; (1919) M W N 
254; 43 B 376; 21 Bom, L R 1148; 461 A 15 (P O). 
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forthe detérmination of the suit. The 
words of the sub-section that create the 
difficulty are these: — 

“The plaintiff shall state the amount at which 
he valu: the relief sought”. 


Thelearned Advocate for the petitioner 
before me mainly relies on thé. case 
of Umatul v. Nanji Koer (4) where 
it was held thatin cases covered by s. 7, 
sub-s. (4), cls. {c) and (d) of the 
Court Fees Act, although it tis for the 
plaintiff to state the amount at which he 
values the relief sought and although the 
amount of court-fee payable varies with, 
amount at which the relief sought is valued 
in the plaint, itis open to the Court if a 
question is raised asto the true valua- 
tion of the suit, to determine such question 
and it is within the power of the Court 
totake action unders. 54of the Code of 
Yivil Procedure ifit is established that 
the valuation is improper. As already 
mentioned the relevant ~ provisions are 


now contained in O. VII, 1. 11 of the 
Oivil Procedure Code. Mr. Justice 
Mukerji, inthe course of his judgment 


in that case said:—In thecase of Baidya 
Nath Adya v. Makhan Lal Adya (6) it was 
laid down by Sir Comer Petheram, O. J. 
and Mr. Justice Banerji that in cases. 
falling under s. 7, sub-s. (iv) of the 
Court Fees Act although the plaintiff is to 
state the amount atwhich he values the 


“r6lief sought, the legislature never intended 


thatthe plaintiff should be at liberty to 
assign any arbitrary value .and thus be 
free to choose the Court in which he would 
bring his suit. The learned Judges relied.. 
upon ss. 7,8 and11 ofthe Suits Valuation 
Act (VII of 1887) as clearly indicating 
that this could not have been the intention 
of the legislature. In our opinion this, 
view is unquestionably well founded and, 
as has been shown itis supported by the 
history of the section. The same view has 
been adopted inthe case of Hari Chand 
v. Jiwan nal (T). It. may very well be that 
in some instances the Court will be slow to 
question the propriety of the. valuation 
put bythe plaintiff on the relief sought 
but we donot think it can be affirmed 
asan inflexible ruleof law thatitis not 
open tothe Court to revise the valuation 
put by the plaintiff, when it is conclusively 
established that it is arbitrary or 
improper. To adopt such an interpreta- 
tion isto enable an unscrupulous litigant 
to defraud the Government and te qust 
(6) 170 680. d 
` (24 PL R255. 


$ 
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thé jurisdiction of the Court which is 
competent toadjudicate the matters in 
_ controversy”. I should - Jike to point out 
‘that if itis not open to the Court to- revise 
the valuation put by the plaintiff, then 
he‘isin a position to undervalue the 
relief he seeks and if he so chooses, to 
institute his. suit in the lowest Court, 
that is, to say, in the Court having the 
lowest pecuniary jurisdiction. He can 
in fact either to goto the lower Court in 
the ordinary way or to a higher Court 
as he pleases. The learned Counsel for 
the opposite party in these proceedings 
has relied onthe case of Official Trustee, 
Bengal v. Gobardhan Guchait (3) where Mr. 
Justice B..B. Ghose and Mr. Justice Garlick 
held that: — 

‘Ina suit fora declaratory decree witha prayer 

for consequential relief the plaintiff is entitled to put 
his own valuation the suit and under the Suits 
Valuation Act, the jurisdiction of the Ccurt wculd 
bein accordance with the valuation put by the 
plaintiff’. . 
. The decision was given principally 
on the authority of the decision of the Privy 
Council in the case of Sunderbai 
v. Collector of Belgaum (5) though there 
the point now under review was not 
directly, in issue. With reference to 
Umatul v. Nauji Koer (4) the learned Chief 
Justice said in In the matter of Kalipada 
Mukerji (2). — ; 

“It may be said of the subsequent cases that the 
äreument of'Mr. Justice Mukerji was not grappled 
with”... fe Bs 
and with iregard to the decision of the 
Privy Council case, the learned Chief 
Justice said— 

The Privy Council had not the exact point before 
ip:and there are great difficulties in the view 
taken in.Umatul's case (1) At the time the decision 
- was given there, was.a large body of authorities 
the other way. It is clear from the Court Fees 
Act that there is no provision in that very Act 
itself:for the revision of the plaintiff's valuation. 
There is no provision for revision in the Code of 
Civil Procedure > which is intended to apply to 
cases under s. 7, sub-s, (iv). of the Court Fees 
Act.” ` f < 
Later. on, he said; —. l ; | 
_, “I donot think Mr. Justice Mukerji, in coming to the 
conclusion to which he did in‘Umatul’s case (4) gave 
sufficient weight tothe circumstance that the cases 
dealt ‘with in sub-s. (iv) are cases where 
no real objective basis of valuation will in general 

be possible. They are thecases which are not 
` easily valued and in many cases not capable of 
being valued ' in meney terms on any precise princi- 
-ple. It does not strike me as being at all incredible 
‘that with regard to that limited class of cases the 
_ legislature should have thought it right to give to the 

plaintiff a certain amount ofoption as to the value 
- which is tobe put upon the claim especially as I 
_» find, that in certain“ cases the legislature thought 
~ -fit to allow people topay a small fixed court-fee 
jn respect of the relief claimed", | i 


“u 


wick y 


14910 - 


That judgment indicates that there- is 
a great conflict of opinionas tothe right 
interpretation tobe put upon the words in 
s. 7 sub-s. (iv) of the Court Fees Act. 
It would, I think, be somewhat remarkable 
if the legislature really intended to allow a 
plaintiff-to put any value be chooses upon 
a suit falling, for example, withing. (c) 
ofthat sub-section however fantastidl the 
valuation stated by him might be, particular- 
ly with regard tothe fact that the .Court 
Fees Act and the Suits Valuation Act are 
so linked together as regards the effect of 
such valuation. 3 

The learned Advocates appearing for (he 
parties in these proceedings have requested 


me having regard to the divergent 
authorities on the point in question to 
refer this appeal for décision to a 


Divisional Bench in order that if necessary, 
the matter may ultimately be set at rest 
by a decision of a Full Bench. i 

I am informed that ihe point now before 
meis one constantly arising in the lower 
Courts andit would seem therefore, that in 
the public interest there: should be -an 
authoritative decision on the point. With- 
out expressing any definite opinion of -my 
own, therefore, I direct that the matter- be 
placed before the Divisional Bench. 

Order of Reference toa Full Bench. 

Jack and Nag, JJ. - (June 19, 1933):— 
This is areference for the decision of a 
Special Bench of an important point arising 
in a Rule which came up for decision 
before Mr. Justice Costello, and was refer- 
red by him to this Bench with a dissertation 
of the law onthe subject and the suggestion 
that, if necessary, the matter might be 
referred to the decision of a Full Bench. : 


“The facts are briefly as- follows,:—The 
Narayangunj Central Co-operative Sale and 
Supply Society Ltd., obtained  against- 
Moulvi Mafizuddin Ahmad and : Jawad 
Ali Khondkar an arbitration award having 
under the provisions of Act II of 1912, the 
force of a decree for Rs. 11,400. Moulvi 
Mafizuddin thereupon brought a suit-'in 
the Munsif’s.Court at Narayangunj to set 
aside the award on the declaration that it 
was fraudulent and for a permanent ~ 
‘injunction restraining the society - from 
executing the award. He valued the.suit 
at Rs. 49. - . i 
“The Munsif found the relief claimed was 
under-valued and should have. been 
valued at- Rs. 11;400.. Hep -there- 


‘fore,on the ground that’the-Court-had no 
“pecuniary jurisdiction to. try. the °.suit, “< 


r^ 
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„yeturned the plaint for presentation in the 
proper Court, 
= On appeal the Subordinate Judge of 
Dacca held that the Munsif had jurisdiction 
totry the suit and ordered that the trial 
should ‘proceed in the Munsif’s Court. 
-Against this order the Rule, which is the 
origin of this reference and remains to be 
defided, was issued. : < 

Snder the provisions of s. 7,sub-s (tv), 
cl. (c) of the Court Fees Act, the value of 
the suit is that stated by “lhe plaintiffin the 
plaint, and the Subordinate Judge held 
that it was not open to the Court to correct 
. the valuation under the provisions of r. 11 (b) 
of O. VII the Code of Civil Procedure. . 
. There are conflicting rulings on the 
point. The view adopted by the Subordi- 
nate Judge followed the decision in 
Sunderbai v. Collector of Belgaum (2) 
and Official Trustee, Bengal v. Gobardhan 
Guchait (3). On theother hand in the case 
of Umatul Batul v. Nauji Koer (4), Mr. 
Justice Mukerjee adopts the view taken 
by Sir.Comer Petheram, ©. J., and Mr. 
Justice Banerji in the case of Baidya Nath 
Adya v. Makhan Lal Adya (6), that in cases 
falling undere. 7 (iv) of the Court Fees Act 
the legislature never intended that the 
plaintif should be at liberty to assign any 
value to the suit. Thelearned Judges refer 
to the case of Hari Chand 'v. Jiwan Mal 
(7) in support of this view, and hold that 
it cannot be affirmed as an inflexible rule 
of law thatit is not open to the Court to 
revise the valuation put by the plaintiff 
when it is conclusively established that it 
is arbitrary or improper. 

We are inclined to the view-that O. VII, 
r. 11 (b), was not meant to.overrule the 
provisions of s. 7, sub-s. (iv), cls. (e) and (d) 
of the Court Fees Act, which clearly allow 
the plaintiff to put his own valuation in 
certain classes of suits.. At the same time 
it seems unlikely that the Legislature 
deliberately intended to allow the plaintiff 
to put any value he chose on all suits com- 
ing within cl. (e) ofs.7 (iv) of the Court Fees 
Act. i 

Thereis an interesting discussion of the 
subject by the learned Chief Justice in In 
the matter of Kalipada Mukerji (2). He refers 
to the conflicting rulings and inclines to the 
view taken in the later cases, but points out 
(1) that the argument of Mr. Justice Mukerjee 
in Umatul’s case (4) that the previous history 
of the Court Fees Acti and other Acts 
warranted the conclusion that the plaintifi’s 
-valyation can be corrected by. the Court, 
has not been grappled with- :and.(2) that the 


„is entitled under O. VII, 
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Privy Council inthe case of Sunderlai v. 
Collector of Belgaum ‘5) had not this exact 
point before it. . . 

The question is one which frequently has 
to be decided by the Courts. and in view. of 
the conflicting rulings on the point. we would 
refer for the decision of a Full Bench the 
questions :— ay tas 

0) Whether in suits to obtain a. declaratory 
desree or order where consequential relief is praye 
for,and in suits to obtain an injunction where the 


Court finds that the relief claimed is under-valued, it 
r. 11 (b of thé Civil 
Procedure Code to require the plaintiff to correct the 
valuation stated by him in accordance with the 
provisions of s. 7 of the Court Fees Act. : 

(2) Whether the case of Umatul Batul v. Nauji Koer 
(4) was correctly decided. ' 


Messrs. Atul | Chandra Gupta and 
Nagendra Nath Bose, for the Petitioner. 

Mr. Abul Hossein, for the Opposite 
Party. 

-Judgment ofthe Full Bench. 

Mukerji, J. The two Revision cases in 
connection with which this Reference has 
been made have arisen out of a suit, the 
facts of which, so faras they are necessary 


‘at the present stage, are the following :— 


On January 10, 1930, the _Narayangunj 
Central Co-operative Sale and Supply 
Society Ltd., obtained an arbitration award 
under the provisions of Act II of 1912, 
against two persons, Moulvi Mafiz-ud-din 
Ahmed and Jowad Ali Khondkar. .The 
award was for an amount. of Rs. 11,400. 
The Company went into liquidation, and 
thereafter the award was put into execu- 
tion. After failing in certain objections 
that were taken 10 the execution of the 
award,the former of the said defendants 
brought a suit in the Munsitf’s Court at 
Narayangunj to set aside the award on a 
declaration that it had‘ been fraudulently 


"obtained and also praying for apermanent 


injunction to restrain the liquidator from 
proceeding with the execution. He valued 
the suit at Rs. 49 and paid court-fees on 
the plaint according to such. valuation. 
The Munsiff held that as the plaintiff 
wanted to get rid of the document creating a 
liability for Rs. 11,400. the suit was: prima 
facie undervalued, that the court-fee paid 
was insufficient, and that his Court had no 
jurisdiction to entertain the suit. He 
accordingly returned the plaint to the 
plaintiff for presentation to ihe proper 
Court and dismissed the’ prayer for a 
temporary injunction which the plaintiff 
had also made. , On appeals being pre- 
ferred by the plaintiff fromthe said erders , 
of the Munsif;the Subordinate Judge held 


~ 


that as the case fell within 8. 7 (iv), cls. 
` (c) and (d) of the Court Fees Act (VII of 


1870), the plaintiff was entitled to put his 


“own valuation on the suitand the Court had 


“no jurisdiction to revise Such valuation. He 


held algo thatin the circumstances of the 


‘case the plaintiff was entitled to the tempo- 


rary injunction he had prayed for. He 


` accordingly made the following order : 


“It ia therefore ordered that the appeals be allowed. 
The plaint shall be returned to the appellant for 


, filing the same inthe lower Court where it will be 


registered as a suit, and trial thereon shall proceed, 


‘and it isordered that the respondent-defendants be 
‘forbidden from executing the decree till the disposal 


_ of the suit, which must beexpedited by the plaintiff.” 


Against this order, which really con- 
sists of two orders, two applications in 


‘revision have been made to this Court. 


The validity of the orders complained of 


-in these applications depend on two ques- 


tions which have been formulated in the 
Order of Reference in these words :— 
(1) Whether in suits to obtain a decla- 


-ratory decree or order where consequential 
‘relief is prayed forand in suits to obtain 


an injunction where the Court finds the 
relief claimed as undervalued, it is entitled, 


‘under O. VII, r.11 b) of the Civil Proce- 
‘dure Code, torequire the plaintiff Lo correct 


the valuation stated by him in accordance 
with the provisions of s. 7 of the Court 


Fees Act. 


(2) Whether the case of Umatul Batul v. 
Nauji Koer (4), was correctly decided ? 
The conflict of. judicial authority that 


-exists on question (1) aforesaid has been 


pointed out in the order of reference, and 
in it-some of the more important decisions 
bearing upon the question have been 
noticed. Oneof these decisions in ‘which 
the matter was ‘elaborately discussed is the 
case of Umatul Batul v. Nauji Koer(!). In 
that case Mookerji, J., set out in detail the” 
history of the change made in 1891 in 
8.7 (iv) of the Court Fees Act (VIL of 1870) 
by the Repealing and Amending Act 
(XI of 1891)-and on comparing the wordings 
ofthe section as it had stood when the 


. Codes of 1859, 1877 and 1882 respectively 


were in force, and on an exhaustive review 
of the decisionsthen existing, adopted’ the 
view which had been previously taken by: 
this Court in the case of Baidya Nath Adya 
v. Makhan Lal Adya (6), and observed 
thus :— : 

“If cases falling under s. 7 sub-s. (iv) of the Court 
Fees Act, although the plaintiff is to state the 
amount at which he values the relief sought the 
Legislature never intended that the plaintiff should 
be at ltbefty to assign any arbitrary value and thus 
be free to choose the Court.in which he should bring 
hig sujt, The learned Judges relied upon 68. 7, 8 and 
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11 of the Suits Valuation Act (VII of 1887) asclearly 
indicating that this could not have been the intention 
of the legislature. In our 
unquestionably well founded and, as has been shown 
above, it is supported by the history ef the secticn.” 
In my opinion, the conclusion summariz- 
ed in those observations is correct and 
they should be affirmed. [ think, there- 
fore, that it should be held that though 
O. VII, r. 11, which initscl. (b) givegthe 


Court power in a case of undervaluagion ' 


of a relief to require the plaintiff to cor- 
rect the valuation given by him in his 
plaint and to reject the plaint in case the 
plaintiff fails to do so, appears in a proce- 
dural Code, while nothing asto such cor- 
rection is stated in the taxing s'atute itself, 
namely the Court Fees Act (VIL of 1870), 
yet-the two enactments have to be read 
tozether and simultaneously given effect 
to when there is nothing in either enact- 
ment expressly indicating any contrary 
intention. In s.7, sub-cl. (iv) all that is 
said isthat the amount of fee in suits 
falling within that subsection shall be 
computed according to the amount at 
which the relief sought is valued in the 
plaint “or memorandum of appeal”; and 
also that in all such suits the plaintiff 
shall ‘'statethe amount at which he values 
the ielief sought.” ‘The sub section does 
not say thatthe fee shall be computed ac- 
cording to the amount ab which the plaint- 
iff values the relief in the plaint or memo- 
randum of appealor that the plaintifi’s 
valuation isto be regarded as final. Ia- 
deed the provisions of ss. 7, 8 and 11 
of the Suits Valuation Act (VII of 1887), 
would, it seemsto me, militate against 
such a view. I am of opinion, therefore, 
that s. 7 sub-s. (iv) of the Court Fees 
Act (VIE of 1870)should be read as con- 
trolled by O. VII, r. 11, cl. (b) of the Code. 
But I am clearly of opinion that upon the 
existing state of things it is not always 
possible forthe Court to exercise this 
power in a case falling under the sub-gsec- 
tion. In his decision in In the matter of 
Katipada Mukerji (2) Rankin, ©. J., while 
not purporting to express any decisive 
opinion, has made the following observa- 


tions. : 
“The provision ia the Civil Procedure Code ig 


certainly a provision which isintended to apply’ 


to cases under sub-a (iv) of s. 7. The present 
case ig avery good example -ofthe necessity of 
that... seat. $823 9808 wade . But-it is another thing 
altogether to say that because the words used 
are ‘ifthe plaintiff's claim is undervalued’ they 
mean that the Court inthe special class of cases 
where the plaintiff is allowed to put hts -own 
valuation has a right to revise the valuation, I 
do not think that Mr Justice Mookerjee in coming 
to the conclusion to which he did in Umatul's case (4) 


opinion, the view is. 


» 


“1934 


gave sufficient’ weight to the ` circumstance 
that the cases dealt within sub-s. (tv) are cases 
where no real objective basis of valuation will 
in general be possible They are cases which are 
not easily valued andin many cases not capable of 
being valued in money terms on any precise 
principle. If does not strike me as being at all 
incredible that with regard to that limited class 
of cases the legislature should have, thought it 
right to give to the plaintiffa certain amount of 
optiog as to the value which has to be put upon the 
Rate | especially as I find that in certain cases 
the legislature has thought fit to -allow people to 
pay a small fixed couri-fee in respect of a 
relief claimed." 

Kalizala Mukerji's case (2) (supra) was 
one in which in a suit to obtain a de- 
claration and also a consequential relief in 
the shape of an injunction and so falling 
under s. 7 (iv (ce) of the Act, but.the plaint- 
iff instead of valuing the suit for a single 
sum of his own chvice had erroneously 
valued the suit in paris, that is tosay, the 
declaration at a. certain figure as under 
Art. 17 (iii) of Sch. Il and the injunction 
ab another, figure as in a suit under 
a. 7 (jv) (d) and he had “put a third 
valuation for the purposes of jurisdic- 
tion\ under the Suits Valuation Act. 
It was -held* that the valuation was 
not in accordance with law and so ib 


might be corrected by the Court by 
adopting the procedure prescribed in 
O. VII, r. ll of the Code. But I do 


not think it would be correct to say that 
the powers of the Court are confined only 
to such cases of undervaluation as may 
be. illegal, palpably absurd, manifestly 
illogical or arithmetically wrong. The 
history of the legislation bearing on the 
question, in my opinion, leaves noroom 
for doubt that the power extends to all 
cases falling under the clause. I respect- 
fully agree that in cases of suits falling 
within sub-s. (iv) of s. 7 there must be, 
having regard to their very nature, a cer- 
tain amount of - optionin the plaintiff be- 
cause the value of the relief he claims therein, 
would depend not on its intrinsic value but 


on its value so far as he is concerned. I also’ 


agree that in many such suits no real 
objective standard would be possible or, 
even if possible, would be altogether 
satisfactory. But such provisions as to 
valuation asthere already are in the Act 
do not also disclose any very definite 
principle on which they may seem to have 
proceeded, except presumably the principle 
that the standards fixedare not. unreason- 
ably high. And though it is true that in 


suits ef various descriptions .no standard — 
at all would be-possible, yet it cannot be- 


disputed that reasonable -standards may 
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with safety be laid down giving the plaint- 
iff all legitimate option thathe may he 

reasonably entitled ic and proceed- 
ing on the lines indicated by the legislature 
in such standards as they themselves have 

laid down. ButI am clearly of opinion 

that until such standards are laid down 
by appropriate rales framed unders 9 of 
the Suits Valuation Act (VII of 1887), it 
would not be possible for Lhe Court to erer- 

cise this power except in those classes of 

eases falling under the clause in which 

the valuation made by the plaintiff is 

illegal, palpably absurd, manifestly illogi- 

calor arithmetically wrong. The two, 
Acts are linked together as regards valua- 

tion or relief, forthe purposes of jurisdic- 

tion and of court-fees payable in respect 

of plaints. 


In the decision in the case of Pannalal v. 
Abdul Gani (8; to which Iwas a party, it 
was said:— ue 

“if the plaiatifi's valuation of the relief may at 
times appear arbitrary or too low,the assessment 
of the real value is often no less arbitrary and 
almost an impossibility. A  plaiatiff no doubt 
ought- not to be permitted to have Mms relief 
without paying adequate court fee but the remedy 
lies not ia nuliifying the words of the Act, but 
in the rule-making power of: the ‘High Court 
conferred on itbys. Y of the Suits Valuation 
Act. Till such rales areframeda plaintif in a 
svit coming under sub-cl. (¢) or sub cl. (d) of cl. (iv) 
of s. 7 of theCourt Fees Act may justly say 
that his valuation ofthe reliefis what he has to 
pey for," j 


I adhere tothe view I expressed in the 
above observation. : 


One other matter,..I desire to men- 
tion. In the decision of this Court in, the 
case of the Official Trustee, Bengal `v. 
Gobardhan Guchait (3) as alsoin the decis- 
ion of the Bombay High Court in the case 
sof Bal Krishna Narayan v. Jankibat (9) 
the decision of the Judicial Committee in 
the case of Sun/erbai v. Collector of Bel- 
gaum (5) has been understood as meaning 
that inthat case their Lordships of the Judi- 
cial Committee affirmed the proposition 
thatin suits of this character plaintiffs are 
entitled to put their own valuation and 
that it is not open tothe Court to revise it. 
Ona careful perusal of their Lordships’ 
judgment, however, I have come to the 
conclusion that the point was not before 
their Lordships and no decision on it was, 
in fact, passed; what appears in the 


(2) 197 Ind. Cas. 665; 31 O W N32; A I R1930 
Oal 473; Ind Rul. (1931) Cal 873 - 

(9) 56 Ind. Gas. 340; 44 B 331; 22 Som. L R, 
289, 


- 
. 
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report is only a recital of the facts in that 
case, : 

Tt has been argued before us on behalf 
of the petitioners that while in a vast 
majority of cases it may not be possible to 
say that the plaintiff's valuation is an 
under-valuation, in Umatul’s case (4) (supra) 
as alsointhe present case the position is 
very different, because in hoth these cases 
the valuationappears to have been mani- 
festly low. So far as Umatul’s case (4) is 
concerned the plaintiff was seeking to set 
aside a decree for Rs. 10,000 in execution 
of which the plaintiff's property valued at 

- Rs. 80,000 was aboutto be sold, andit was 
held thatthe value of the relief sought 
was the sum sought to be realized under 
the Gecree. teliance for this proposition was 
‘placed uponthe case of Venkappa v. 
Narasinha (10) and Jagaidhar v. Brown 
(11). I. do not see why the valuation should 
necessarily be made on this basis, so long 
as there is nothing which makes such valua- 
tion obligatory. But assuming that what 
was done in that case was not unreason- 
able that standard can scarcely be ap- 
plied to this casein which we are not 
‘aware to what extent the plaintiff will be 
injured if the award against him stands. 
‘There may be cases in which a decree 
may have been obtained fora very large 
amount to be executed against a very 
inconsiderable property belonging to the 
defendant, and ifin such cases the latter 
institutesa suit to get ‘rid of the decree, 
the real value of the relief to him as 
plaintif can hardly be the value of the 
decree. [think I am fortified in the view 
I take by what was said bythe Judicial 

‘Committee in the case of Phul Kumari 
v. Ghanshyam Mistra (12). In the case 
while dealing witha contention that in a, 
shit instituted toset aside a summary 

decision under .s. 283- of the Code of 

1882, whichhad been put into execution 
the value ofthesuit should be the valne 
of the execution debt, their Lordships 
observed: — : 

“Whatthey have done is simply to take the sum 
in the execution decree. This is plainly a fallacious 
proceeding. The value of the action must mean the 
value to the plaintiff. But the value of the property 
might quite well be Rs.1,000 while the execution 
debt was Rs, 10,000. It is only if the execution debt 
is lesa than the value of the property that its amount 
affects the value of the suit”. 


< (10) 10 M 187... . | 
(11) 820 1133. ` < 

_ (12) 3) Q202; 35 IA 22:70 LJ 36:12 O WN 169; 

“20 Bom, L R1; 14 Bur. L R41; 6A L J 10; 17ML 

T 618; 2 M L 1506 (P 0). = 
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For thess reasons Iam of opinion that the 
questions should be answered thus: 
Q. I. Yes. Butso long as there are no rules 
framed under s. 9 of the Suits Valuation Act 
(VIL of 1887) the Cowt would have no 
standard before it on whichit may regard 
the plaintiffs valuation as an undervalua- 
tion, and its powers of correction would have 
to be exercised on that footing. 

Question 2. The case was correctly, 
decided in so far as it laid down that itis 
within the power of the, Court to revise the 
plaintiffs valuation; but the valuation made 
by the Court, though it may have not been’ 
unreasonable, was not a valuation made’ 
in accordance with astandard having the 
force of law. 

As the reference has been made in Civil 
Revision Cases, the cases under the Rules 
of Court, are open to. us for, consideration 
in their entirety.. I am of opinion that 
the order made by the Subordinate Judge 
is correct and that the Rules, therefore, 
should be discharged with costs, 3 gold 
mohurs, for the hearing before the Division 
Bench and 5 gold mohurs, for the hearing 
before the Full Bench, in favour of the 
opposite party. ; 

Costello, J—I agree generally with the 
judgment which has just been delivered 
by Mr. Justice Mukerji, but I desire to 
add one or two observations, It seems 
to me perfectly clear that the legislature 
never could have intenced that a plaintiff 
should be at liberty io assign any arbitr- 
ary value he chooses to his suit and thus 
be free to select the Court in which that 
suit should be brought. Unless it is held 
that the Court has jurisdiction to revise 
the valuation, it is obvious that an un- 
scrupulous litigant would be- ina position 
to defraud the Government and moreover 
to oust the jurisdiction of a Court competent 
to adjudicate the matters ‘at issue between 
the. parties. If it were not open to the 
Court to revise the valuation put by the 
plaintif on his suit, then obviously he: 
would be in a position to under-value the 
relief which he seeks and if he chooses: 
to institute his snit in the lowest Court, 
that is to say; the Court having the lowest 
pecuniary jurisdiction. He could, in faet, 
either go to the lower Court in the 
ordinary way or to any higher Court to his 
own option. -Itis therefore, in my opinion, 
abundantly clear that it was intended that 
the Courts should be in a position to exercise 
a certain amount of control “over. the 
valuation made by -the plaintiff. At the 
same time, however, I do recognise that 


p 


- before the framing of the rules. 


1934 


“there are practical difficulties ‘in the way 
‘of the Court interfering unless and until 


“appropriate rules are made under the 
powers’ conferred by .'9 of “the Suits 
Valuation Act. In some circumstances 


however, and I am not at all sure whether 


the present case is not one of them, it would - 


appear that the Court might not’ un- 
re onably say that the valuation given 
by the plaintiff is so obviously ‘absurd that 
it ought to be revised. It is to beremem- 
bered that in the present proceedings the 
plaintiff was taking action in order to 


-avoid the effect of a decree for no less 


than Rs. 11,400, yet he nevertheless valued 
the proceedings atthe absurdly low sum of 
Rs. 49." lam dispcsed tothink, in circums- 
tances such as these, that it might be 
possible for the Court to assign something 
more ‘nearly approaching the real value of 
the suit. 

‘Haying regard to the unsatisfactory 
position which; in my opinion, exists in 
matters o? this kind and having regard to 
the necessity for the framing of some 
kind of rules which will serve as a criterion 


“of valuing the suits it seems io be highly 


desirable that the attention of the legis- 
lature should be called to this matter and 
the legislature ought to declare what they 
really intended to be done in eases such 


‘asin the present.” Although I am of 
“ opinion’ that. in’ this particular 
- might be possible for the Court to put a 


case ib 


more accurate’ value on the plaintiff's 
proceedings, I do not propose to dissent 
from the view expressed by Mr: Justice 
Mukerji. `` ‘ 

Mallik, J—I agree with my learned 
brother Mr. Justice Mukerji inthe judgment 
delivered by him for the reasons given 
therein. i i 4 
`+ Jack, J.—I agree with the view which 
has been adopted by my learned brother 
Mr. Justice Costello that asa general rule 
the, Court is entitled to correct the valuation 
under O. VII, r. 11 of the Code of Civil 
Procedure. There may be casésin which 
the valuation is perfectly obvious 
(obviously absurd ?) on the face of it and 
in that case it would be open to the Court 
to correct a clearly wrong (valuation ?) even 
f Otherwise 
until rules are framed under s. 9 of the 
Suits Valuation Actthe Court would be in a 
practical difficulty -and unable to take 
necessary action. ` 


brother Mr, Justice Mukerji. >- -~ 


a Ni le, : : 


. S.K.Ghosa, d.—I agree with my learned 


. Order accordingly, : 
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ALLAHABAD.HIGH GOURT > - 
Criminal -Reference No. 447 of 1933 
December 15, 1933. i 
SULAIMAN, C. J., AND. KING, J. 
-BRIJ MOHAN LAL - APPLICANT. 
- YETSUS - ig 
i EMPEROR- Opposits PARTY. 

U. P. Municipalities Act (II of 1916), ss. 298 (2) 
H (©, 299—Bye-law framed under s. 298 (27H C) 
by Agra Municipality . with reference to motor 
vehicles— Whether ultra vires of the Municipal Board 
— License fee; if a tax—License fee should be 
reasonable. . : 

The bye-law framed by the. Agra Municipality 
with reference to motor lorries plying for hire, 
under s. ‘£98 (2, H (cjof the U. P. Municipalities 
Act is not ultra vires of the Municipal Board.. 

The U, P. Municipalities Act itself contemplates 
the making ofa bye-law imposing the obligation of 
taking out licenses on proprietors or drivers of 
vehicles plying for hire and authorises the charging 
of a fee, to be fixed by bye-law, for such licenses, 
As the Act itself recognizes license fees-as some- 
thing distinct from taxes and as something which 
may be imposed and fixed by bye-law, the license 
fee isnot identical with atax and it cannot be 
said that it cannot be imposed except in the manner 
prescribed for the imposition of a tax. 

There is no inconsistency. between demanding a 
tax for the use ofa motor car for private purposes 
and demanding a further license fea for its use when 
plying for hire: Tbe Act itself contemplates both 
taxes and license fees and it cannot be said that 
there is anything inconsistent between the rules 
made by the Local Government imposing a tax and 
the bye-law made by the Municipal Board imposing ` 
the obligation of taking out a license and charging 
a license fee under s: 238 (DH (0). 

It is a recognized rule of law that bye-laws should 
not be unreasonable and they may be ‘held 
ultra vires on the grounds -of unreasonableness, 
The intention of the legislature in permitting 
Municipal Boards to charge license fees was to cover 
the expenses incidental to business of licensing, 
such as the expenses of collection and ‘of supervi- 
sion and regulation. lt is reasonable that the Board 
should recover by means of license -fees the ex- 
penses incurred for ‘such purposes, but 
jt was not the intention of the legislature that 
Municipalities should raise revenue for general 
purposes under the guise’ of imposing license 
fees : $ 

Held, on the facts thata fine of Rs 100 imposed 
for infringement of the bye-law was high and should 
be reduced to ks. 50. 


Cr. R. made by the Sessions Judge, 
Agra, dated June 5, 1933. : 


Mr. G.S. Pathak, for the” Applicant. 
Messrs. Shiva Prasad sinha and Shabd 
Saran, for the Opposite Party. 


The Assistant Government Advocate, for 
the Orown. i 

Judgment. —This was an application 
is revision against the conviction of one 
Brij Mohan’ Lal under s. 299 ofthe U.P. 
Municipalities - Act. The applcant*.was 


` convicted for the infringement of a-bye-law 
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by the Munici- 
pulity under s. 298 (2) H(c) of the U. P. 
Municipalities Act. 

down that no motor 
shall.be let to hire 

‘within the limits oft 
‘except in 





and the Municipal Board could not impose 
a tax without the sanction of the Local 


Governwent and without following the 
prescribed procedure for the imposition of 
a tax. In this case the bye-law under 
which the license fee is demanded was 
sanctioned by the Commissioner to whom 
the powers of sanctioning bye-law under 
8. 301 have been delegated. Undoubtedly 
the license fee has not been imposed and 
sanctioned in the manner provided for 
a tax. 

We find, however, that the Act itself 
provides for the imposition of a license 
fee of this description. Unders. 298 (2) 
H (e) the Municipal. Board is authorised 
to make bye-laws imposing the obligation 
of taking out -licenses on the proprietors 
or drivers of vehicles kept or plying for 
hire within-the limits of the Municipality 
and fixing the fees payable for such 
licenses, and the conditions on which they 
are to be granted and may be revoked. 
Section 294 of- the Act also expressly 
lays down that the Board may charge 
a fee to be fixed. by dye-law. for any 
license “which it is entitled or empowered 
to -grant under this Act. It is perfectly. 
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as. 
accordance with these rules’ taxes andras 5 
at 


In: our opinion there 
is no inconsistency between demanding a 
tax for the use of motor-car for private 
purposes and demanding a further license 
fee for its use when plying for hire. The 
Acc itself contemplates both: taxes and 
license fees’ and it cannot be said ‘that 
there is anything inconsistent ““bet- 


ween the rules made by the Local Govern- 


ment imposing a tax and the bye-law 
made by the Municipal Board imposing 
the obligation of taking out a license and 
charging a license fee under s. 293- (2) 
H (e). é 

aoe further been argued that even 
if the bye-law is valid and not ultra vires 
for the reason thatit has not heen imposed 
or sanctioned as a tax, or for the reason 
that it is inconsistent with the rules made 
by the Local Government, still it is invalid 
on the ground that the amount of license 
fee is unreasonable. It is a recognized 
rule of law that bye-laws should not be 
unreasonable and-they may be held-ultra 
vires on the grounds of unreasonablépess, 
We think that the intention of the leg- 
islature in permitting Municipal Boards.to 





iy 


ii > 


charge license fees was +o cover the- 


expenses incidental to the business dE-litens-- f 


ing, such as the sy penses ofcollectiðp aid.” 
of super visiént- ‘and . regulation, , In ythe 
present “hse. it: is. clear’ hah the “Munibipal;.. 
Board wilt have to empjloycevtair official Stor 


inspecting and regulating ‘thé. "motor, lorries io” 


ee = 


which are licensed to ply for-Hirs 
lecling the license fees. Ieigsn 
the 
license , fees the” expense", inciirred,, for.” 


an d‘for KPA 





such purpges, x but we" do nob. finki wase, tepane yn Gpirt’ auction brought a 
that g 
fo 


the intention of it the-  legislatiite 
Municipalities should” raís reyenu 
. general zul 
imposing, licensedées:” 





TE ihe Board: intends.” 


to raise,revéring, from mnotorforniess plying TR, 
it. would "hee Contrary 


for hireS wed ihik A 
to the spirit and inte ton” Di th E Ache to 
waise the revente ans he form’ of arlicense, 
‘fee and not *inethe’ form: df abar. Inthe: 
present case * We shave - no*facts. upon which 
we can come to anys f,Conelusion as to’ 
whether the. tax or license: fe 3 reasonable 
or not. 








was not wunieasonable. We, théréfore, * 
cannot hold that the bye-law is 
invalid on the ground ‘that the 


amount of license fee was unreasonatile. 
This is, however, a “question which; She 
Commissioner or the Local Governnient 
may consider. Prima facie it may be 
suspected that the amount of Rs. 100 per 
annum is rather high with reference to 
the extra work imposed upon the Municipal 
Board in connection with the licensing 
business. a, 

THe.recommendation that the fine should 
be réduced to Rs, 50 seems to us reason- 
able. We, therefore, allow the applica- 
tion to this extent that we reduce the 
fine from ‘Rs. 100 to Rs. 50 but maintain 
the conviction. The balance of the fine, 
if paid, shall be refunded. 

N. Applenkon allowed. 


e aa an 
` 


CALCUTTA HIGH COURT . 
“Second Civil Appeal No. 2103 of 1931 
July 4, 1933 
GUHA AND BARTLEY, JJ. ; 
NIJIBAL ISLAM MOLLA— PLAINTIFF . 
—APPELLANT 
versus 
GOLAM AFSAR MOLLA -AND OTHERS 
— DEFENDANTS. - RESPONDENTS = 
Guil Procedure Cole (Act V - of 1908); 2. 41— 


` 


“NUSTBBL JSMATL MOLIL V. GOLAN AFSAR MOLLA 


oara. “should, 3 yécover "by siedtis- OFF 


purposes: sunder the’ gui eof, 


The point, ewas-not’ T raised:y yin: the © 
trial -Court and the Municipal Board” were... 
not ina position to produge any eyidelidéy 
showing that the amount of license fee pom, the suit for khas possession, as 
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Bengal- Tenancy Act (VIEI of 1885), s. 148-A— 
Rent suit—Co-shařer landlord party defendant No 1 
— Kabula between defendants Nos. 1 and 2—Execution 
sale— Plaintiff purchasing tenancy —Suit for khas, 
E EEA of 8.47 against deféndant 

o. l. 
Defendant No. 1 was made a party defendant in 
sp it for rent, brought by the plaintiff against, 
6 tenant for the purpose ‘of obtaining ‘an effective 
"decree: Torrent regard being had tothe provisions: 


aso Xble. that Contained " ins. 14--4, Bengal Tenancy Act, and got 


n deres.” Before the execution sale of the ‘tenancy, 
Giefendant “Ne. 1 obtained a kabula from the 
tenants. The, pleintitt who himself purchased the 


suit for khas 
 possessioutof, tands : 


we Held; thitsas between the plaintiff, who succeeded 
er in’ “obtainingra decreé for rent 
‘andadeféndant: No. 


against the tenant, 
“I—a *20- gharer Jandlord, * who 
“was” “joinêdisas a „perty defendant in the. suit for 
ent for “satisfying the requirements of law, as 


` edntained iiae 148A, Bengal Tenancy Act, 
erd, we à “nd. eiamestion relating to:the, execu- 
tion cfg thé -vent'décrce, nor wes there any 


question: relating *to-the discharge - or. satisfaction of 
the” rant, “decred-* Žž. The decree was for rent andthe 
liability, tossatisfy.the decreé was in the tenant 
‘defendabt OF her representatives, and not in defend- 
SAKNO, ~ - Vet ‘theco-sharer landlord. If, therefore, 


“thers “Was ‘“HoMia bility indefendant No. 1 to satisfy 


the“ ‘decree:fdi> -Fent, as there was none, no question 
of execution, . diecharge or satisfaction of the decree 
could possibly arise as between the plainuffon the 
one Band ang,- defendant No..1 on the other. J here- 


brought by 

è pldintiffz8o far as it was directed against de- 
ledit No; i, could not be held to be one barred 
by the. provisions contained ms 47, Civil’ Proce- 
dure Code. Kailash Chandra. v. Gopal Chandra 0); 
distinguished. 


S.O. A. froma denak of the Additional 
District Judge, 24-Parganas,” _ dated 
March 3], 1931. 

Messrs. "Brajalal Chakrabarti and H eoratal 
Chakrabarti, for the Appellant. 

Mesers. -Nasim Ali, Farhat Ali, Saroje~ : 
kumar Maitt and Birajmohan Majumdar, 
for the Respondents. 4 

Judgment.—The plaintiff in the suit 


vin which this appeal has arisen prayed for 


“khas possession of the lands in suit, apper- 
taining to ‘a tenancy held at one lime by 
Gandhari Bewa, predecessor-in-interest of.:-. 
defendants Nos. 2 and 3. According to the-~ 
plaintiff, the lands appertaining to thé 
tenancy were sold in execution of-a-rent 


decree cbtained by him, in which.defendant. : 
No. linthe present-suit was madea-de- .. 
fendant, as a co sharer landlord, with-a view..: 


to the plaintiff s obtaining an effective Tent 
decree, in execution of which the tenancy ° 
could be sold. Defendant No. 1, it appears, 
obtained a kabula from Gandhari Bewa, ~ 
the tenant, before. the tenancy was put to 
sale in execution of. the decree for rent 
obtained by the plaintiff against Gandhari 
Bewa. It further appears that.asut% brought 
_by defendant No. l for’a declaration: that 
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the sale in ex@sution of the decree for rea’ 
obtained by the plaintiff was not binding 
on him was dismissed. Defendant No. 1, 

however, succeeded in getting possession of 
the lands in suit, after they were sold in 
execution of the rent decree’ against the 
tenant, Gandhari Bewa. The sale in exe- 
cution of the decree in favour of the plaint- 
iff, at which the plaintiff was the purchaser, 

was held on July 16, 1919 and it was con- 
firmed on September 4 of that year. 

. The suit, out of which this appeal has 
arisen, was instituted by the plaintiff on 
October 6, 1928. In view of the question 
for consideration in this appeal by the 
plaintiff, whose suit has been dismissed by 
the Courts below, on the ground that s. 47, 
Civil Procedure Code, was a bar to the 
- same, it is not necessary to consider the, 
defence of the contesting defendanis in 
the suit, other than the one raised by de- 
fendant No.1. The defence raised by this. 
defendant was that the plaintiff as a decree- 
holder auction-purchaser should have come 
in under s. 47, Civil Procedure Code, for 
possession of the lands in suit and as such, 
. the suit as instituted by the plaintiff was 
not maintainable. The Courts below have 
on‘ the authority of the decision of a Full 
Bench of this Court in Kailash Chandra v. 
Gopal Chandra (1), held that the question, 
for determination in the present case was. 
a question arising between parties to the 
suit for rent brought by the plaintif and 
was also a question arising between parties 
relating to the execution, discharge or satis- 
faction of the decree obtained by the 
plaintiff; and as. such, it was incumbent 
upon the plaintif, the decree-holder- 
auction-purchaser, 
ing, under s. 47, Civil Procedure Code, 

for’ delivery ‘of possession and 
he not having done so, the suit, as instituted 
was not maintainable and was, in 
that view of the case, dismissed. 

There is no doubt that the suit, as 
bétwecn the plaintiff and defendants Nos. 2 
_ and 3 was concerned, was clearly barred 
as they were the representatives of Ghand- 
hari Bewa, the tenant against whom the 
decree for rent was obtained by the plaint- 
iff and the lands appertaining to which 
were in due course purchased by the plaint- 
iff ala Sale in execution of the rent deeree. 
The question arising for consideration in 
this appeal, is whether defendant No. ] in 
the suit could raise the defence that the 
plaintiff's suit for possession against him was 

(1) 95 hed. Oas. 494; A I R1926 Oal, 798; 53 o` 
sh 130 be 2 345; 0. Ò W N 649 (F D). 
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not maintainable, regard being had ‘to the 
provisions contained in s. 47, Civil Proce- 


‘dure Code. In the absence of any authority: : 


of decided cases: bearing cn the subject, 
the point has to be decided as -a question 
ot first impression, the decision depending 


mainly upon the stabutory provision as ae 
The 


position has to be kept. in view. that de- . 


fendant No. 1 was made a party defendant 
in the suit for rent, brought by the plaintiff 
against the tenant Gandhari, Bewa, for the 
purpose of obtaining an effective decree 
for rent, tegard being had to the provisions 
contained in s. 148- A, Bengal Tenancy Act, 


There is no donbt that defendant No. 1 was a. 


party tothe suit for rent and a necessary 
party loo, according to the provisions of the 


law, to which reference has just been made, 


The question arising for determination in 
the present.case, therefore, was a question 
between the parties to the suit for rent or 
their representatives: 

‘The material question then is, whether the 
relief claimed by the - plaintiff related to 
execution, discharge or satisfaction of the 
decree for rent as contemplated by s. 47, 
Civil Procedure Code. In our judgment, the 
auswer to the question must be in the 

negative. As. between the plaintiff, who 
succeeded in obtaining a decree for rent 
against the tenant and defendant No. l—a 
co-sharer landlord, who was joined as a 
party. defendant in the suit for” rent for: 
satisfying the requirements of law, as Cony 
tained in s. 148-A, Bengal Tenancy Act, 
there could not be any,. “and there was ng 
question relating to the execution of the rent 


decree, nor was_there any question relat-: 


to the discharge on’ satisfaction of 


ing 
The decree was for’ rent 


the rent decree. 


and the liability to satisfy the decree wasin. ` 


the tenant defendant or her representativés, 
and notin defendant No. 1, the co-sharer 


landlord. If therefore there was no liability: “ 


in defendant No. 1 to satisfy the decree 
for rent, as there was none, no question of 
execution, discharge or satisfaction of the 
decree could possibly arise as between the 
plaintiff on ihe one hand and defendant 
No. i on the other. In the above view of 
the point arising for consideration in the 
case before’ us, the decision of the Full 
Bench of this Court'in Kailash Chandra 
v. Gopal Chandra (1), referred to above has 
uo application; and we fail to appreciate 
how reliance could be placed on the same 
_ by the Courts below. 

As indicated above, the suit for kifas pos- 
session, as brought by the plaintiff, soefar 


4 


1934 


as it was directed against defendant No. 1, 
could not be held to be one barred by the 
. Provisions contained in s. 47, Civil Proce- 
dure Code. The decision. given against 
the plaintifi-appellant in this Court, dis- 
missing his suit, must accordingly be set 
aside, and wa direct that the plaintiff's 
suit be tried out, on the merits, in accord- 
ance pith law. Inthe result the appeal is 
allowéd, and the case is remanded to the 
Court of first instance for trial. The plaint- 
iffs-appellants are-entitled to get their costs 
in the litigation up to the present stage, 
including the costs in this appeal. Future 
costs after remand will be at the discretion 
of the trial Court. 


D. Appeal allowed. 


RANGOON HIGH COURT 
Oivil Regular Suit No. 624 of 1932 
June 14, 1933 | 
Lnaca, J. f 
JAN. GBOSE—PLAINTIRp 
i VET'SUS Wb 
i Tar RELIANCE INSURANCE 
_ COMPANY AND snorare — DEFENDANTS 
Insurance—Fire Insurance- Clause making company 


not liable after 12 months from date of loss—Right to 
sue, when artzses—Period of invesiijation by Company, 


if can be excluded—Limitation Act {IX of 190°), Seh, 1, 


Art. 864-Coniract: Act (IK of 151%), 
Clause,-if offends against public policy. 
A firéiosurance policy contained: a clause as. fol- 
lows; “In no case whatever shal! the company be 
liable forany- loss or damage after the expiration of 
12 months from the happening of the loss or 
damage unless the claim is the subject of pending 
action or arbitration.” Certain. ‘stock in trade was 
insured with the defendant Company under, the 
above policy. The building in: which 
_ were stored caught fire, andthe suit against the 
Company for damages was filed an year’ and eight 
months, after the fire. During theinterval, the Com- 
pany being informed of the fire, investigated tlie 
cause of the- fire and a formal letter of demand was 
“sent to the Company : $ : 
.. Held, that thé word ‘action' referred to legal 
proceedings and did not include investigation by 
the Company's assessor, which was concluded over 
12 months ‘before the institution of the suit; 
that the clause referred to above, while not prohibit- 
ing the insured from not suing within 12 
months, extinguished the liability of Company and 
that-the clause did not offend against Sch I, Art. 
86, Limitation Act, `” : ; 
: Held, also, that the clause 
contrary to public policy and “did 


88, 23, 28— 


not defeat. the 


‘ provisions of any law within the meaning of ss. 23 . 
Burma Fire” 


and 28, Contract Act. G. Rainey v. 
and Marine Insurance Company, Limited. (1), Baroda 
Spinning and Weaving Company, Limited v. 


Satyanarayan Marine and Fire Insurance.Company, - 


Limited @#) and Giridharilal Hanumanbuz v. 
Eagle Star ond British Dominions Insurance 
(Gombang, Limited (3), referred. to. 


A. Ñ. GR6si © RELTANOK LNSURANOR COMPANY 


the goods- 


in question was not. 


15 

Mr. Banerjee, for the Appellant. 

Mr. Clifton, for the Respondent. 

dudgment.—One Abdul Latiff Salay- 
Mohamed, who ‘carried on business at 
Moulmeingyun, insured his stock-in-trade 
with. the defendant companies under two 
policies, each for Rs. 15,000. -The building- 
in which the goods were stored was destroy- 
ed by fire on March 5, 1931. The suit was- 
filed on November 8, 1932 to recover the- 
sum of Rs. 12,000 the amount of damage: 
alleged to have been caused by the fire.: 
The insured was adjudicated an insolvent: 
in Insolvency Case No. 6 of 1931 of the: 
District Court of Myaangmya and the 


plaintiff was appointed Receiver of his 
estate. < 
The insurance companies resist the claim: 


on the following grounds:— fo es 
1. It was a condition of the policies that . the 


.. defendants should not be liable for any lose or damage 


after the expiration of 12 months from the happen- 
ing of the loss or damage, unless the claim was the 


subject of pending ection or arbitration. The suit : 


was filed more than 12 months after the fire 
and there had been no reference to  arbitra-. 
tion. 

2 Tt was a further condition of the parties that’ 
if the building containing the insured property 
became unoccupied for 8 period of more ‘than 30 
days the insurance, should cease to attach as¥regards 
the property unless the insured obtained the 
sanction of the company signified by endorsement’ 
upon the policy, It was averred that the building 
containing the insured property was unoccupied for 
a period of more than-39 days in or about the 
month of February -19341 without the sanction of thet 
defendant companies. - : : ! 

3. The actual loss did not amount to Rs. 12,090 
andin any event the plaintiff could only recover 
from each of the defendant companies half of the 
actual loss sustained, 6 

By consent’ I framed the following. 
issues:— a f 7 E ' 

1. Are the defendant companies excused from 
liability under the policies in suit by reason ~of the 
fact, that the suit was not instituted until after the 
é€xpiration of 14 months from the date of the 
fire, there being no arbitration pending? . 

2. Was the building containing the insured 
property unoccupied for more than 3) days in or 
about the month of February, 1931? 

“If-so, was tha sanction of the defendant companies 
obtained in that behalf? Pe ag 

3. If the answer to the second issue is in the 
affirmative, are the defendant companies free from 
liability under the policies ? 

4, lf the defendant companies are liable under the 


- policies, to what relief is the plaintiff entitled ? ; 


Ít was agreed that the first issue should 
be taken as a preliminary issue. aa 

The agents of the defendant companies 
ate Messrs. Blackwood, Blackwood. & 
Company, Rangoon, who were informed of’ 
the fire by telegram and letter’as soon as, 
it occurred, Messrs. Blackwood, Blackwood 
& Company -accordingly. sent the insured 
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two claim forms which. they requested 
should be filled up and returned at an early 
date. On March 16, 1931, they wrote to 
the insured reminding him that the. claim 
forms had not been sent in. The claim forms 
were eventually submitted, although when 
has not transpired. But nothing turns on 
this. OnJune 22, 1931, the plaintiff wrote to 
Messrs." Blackwood Blackwood & Company 
informing them that the insured had been 


‘adjudicated an insolvent and that he had 


been appointed the Receiver of the in- 
solvent’s estate in which capacity he was 
entitled to receive payment of the insurance 
money. On September 30, 1932, the plaint- 
iff wrote a formal letter of demand to the 
insurance companies, giving them _ notice, 
that legal proceedings would be instituted 
should the demand for payment not be 
complied with. Nothing further appears to 
have happened until the suit was instituted 
on November 8, 1932. ‘Soon after the fire 
the insurance companies sent their assessor 
to investigate the cause of therfire and 
estimate the amount of damage. The 
assessor completed -his investigations by 
June 6, 1931. : , 
The decision on the first issue depends 


„on the construction which is to be. placed 


on the following clause which appears in 
both policies: — 


` “In no case whatever shall the company be liable 


for any loss or damage after, the expiration of twelve 
months fromthe happening of. the loss or damage 
unless the claim is the subject of pending action or 
arbitration,” 


“The plaintiff's Advocate has put forward 


three contentions with regard tothis clause:. 


(1) The words “pending action” do not refer 
to a suit, but to any steps which the 
company might take in the investigation 
of the claim. (2) The clause. is void by 
reason of -thé-provisions of Art. 86 of the 
Limitation Act. (8) The clause is also 
void because it contravenes ss. 23 and 23' of 


the. Indian Contract Act. I will deal 
-with these contentions in- the order set 
Sut EN RRS 5 


In-my: opinion the words “pending action" 
do-contemplate. a pending suit. In cl. 13 
of the first defendant company’s policy we 
find the provision that 
“if the claim be made and rejected and an action 
or suit be not commenced within three months after 
such rejection; or {in case-of arbitration taking 
place in pursuance. of the 1%th condition ofthis 
Policy) within three months after the arbitrator, or 


arbitrators or umpire shell have made their award, 


all beneñt under this Policy shall be~“ forfeit- 
ed. `- 2> TA asi 

Clause 18 deals. with. reference to. arbitra~ 
tion of questions regarding the amount: of 


yo e 
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“loss. or damage. Theclause with which I. 
am now concerned->fellows immediately. 
after the arbitration clause. ‘There are 
similar clauces in the second defendant: 
company’s policy. Jt seems tome that the, 
word “action” must refer to legal proceed-. 
ings. Mr Bannerji argues that ıt embraces: 
the steps Laken by the defendant companies’. 
assessor. I cannot accept this as peing 
correct, but even if it were correcl§ the, 
the plaintiff. would not be within the: 
period referred tc in the clause. The: 
assessor's investigation had been completed 
nearly, 18 months before the suit was 
filed. | : 


on. Art. 85 of the Limitation Act is this. 
The Article provides a period of three 
years in which a policy-holder may institute 
a suit to recover what isdue on the policy; 
„the clarse in question limits this period, 
and is therefore void. The clause does not 
say that a suit shall, not bè brought -after 
12 months. It merely says that the 
company shall not -be under. liability in 
certain circumstances. A aces 

Section 23 of the Indian Contract Act 
deals with what considerations and objects 
are lawful and what arè not. The ‘con- 
sideration or ‘objéct of an agreement. is, 
lawful nels MEA sts Be 
“uoless it is forhidden by Jaw, or is of such, a,- 


nature that if permitted it would-defeat the provisions ~’ 
of any law, or is fraudulent; or involves -or implies, - 


injury to the person or property of another, or the-. 


~- Court regards it as immoral or opposed: to: public: | 


policy.” : d 
Section 28 provides:—  : : $ 


The plaintiff's Advocate's contention based; 


Flin. 
ie 


“Every agreement, by which any. party’ thereto is -` 


restricted absolutely from enforcing his 
under or in respect of any contract, by ‘the usual 
legal proceedings in the ordinary tribunals or within: 


which he may thus enforce his rights, is void to ` 


that extent.” . 
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Mr. Bannerji argues that the clause _ 


offends against both these sections. In the 
first placa he says it is against public 


Policy: Thatis his objection under s. 23. - 


He then says that the clause limits the time 
in which he’ may enforce his rights and ‘is 
therefore contrary to the provisions of s; 28. 
A similar question. was raised inthe case 


of G. Rainey v. The Burma Fire-énd Marine - 


Insurance Co. Ltd., (1). ‘here the policy ` 


contained the condition that if a claim ke 


made and rejected, and an action or suit ` 
-be not commenced within three months `~ 


after such ejection, or, in.case of arbitra- 


z (i). 91 Ind. Oas. 622; 


_ tion taking place in pursuance of another .’ 
condition of the policy, within three months -> 


1 Š ee s 
3-R 333A IR 1928 Reng, - 


~ 


asd 
after the -arbitrator or arbitrators or 


umpire shall have made their award, “ali 
benefit under this policy shall be forfeited.’ 


It was contended that thisclause offended - 


against s. 28.. The Court rejected this 
contention on the ground that the condition 
was not one limiting the time within which 
a Bolicy-holder might enforce his rights, 


but “gene by which fhe policyhol der 
had outracted that on the happen- 
ing of a certain event he should 


lose all his rights. The clause was, therefore, 
not void by reason of the provisions of s. 28 
of the Contract Act. In the case of The 
Baroda Spinning and Weaving Co. Ltd. v. 
The Satyanarayan Marine ànd Fire 
Insurance Co, Lid. (2) the Bombay High 
Court came to similar decision. 

Bachelor, J., put thecase in the following 
words: — 

“As I. understand the matter, what the plaintiff 
was forbidden to.do wasto limit the time within 
which he was to enforce his rights; what he has done is 
to limit the time ‘within which he is to have any 


rights to enforce; and that appears to me to be a 
very different thing." 


The Calcutta High Court took the same 
view in Girdharilal Hanumanbuz v. Eagle, 
Star and British Dominions. Insurance Co. 
Lid. .(3). These cases do not deal with the 
actual clause with which I am now concern- 
ed, but I.consider. that the same reasoning 
applies. It is not a casa of the 
clause stating that the insured shall 
not have the right to sue after 12 
months: If it did that, it would, 
in‘ my opinion, be void, but if is a 
case where the gparties have agreed- that 
in certain circumstances the. insurance. com- 
pany shall be under-no . liability undér 
its policy. The policyholder is not pro- 
‘hibited from bringing asuit, but having 
‘brought it, the insurance company is entitled 
to say ‘We are under no liability by reason 
of the provisions of the policy.”. I, there- 
fore, hold that the clause in question. does 


not contravene the provisions of s. 28 of. 


ofthe Contract Act.. For the.same reasons 
I hold thatit does not offend against Art. 
86 of the..Limitation Act. I also hold that 
dhe clause is not contrary to public policy 
and does not’ defeat the provisions of any 
law. Ths decision of the preliminary issue 
being. against the plaintiff the suit must 
be dismissed with costs. 
Appeal dismissed., 


> 21 Ind. Oas. 694; 38 B 344; 15 Bom. aL iR 
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- the question in the’ 
_"Munsif has taken the contrary view. 
Jef < „qüestion. in this appeal-is which view is 

vt Tight. The veleyen! facts are not inedispute 
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CALCUTTA HIGH COURT. : 
Second Civil Appeal No. 201 of 1932 
April 28, 1933 
Mirror AND M. O. Gaogz, JJ. 
JATENDRAKUMAR DAS —APPBULANT 
versus 
_MAHENDRACHANDRA BANIKYA— 
RESPONDENT. - 
haste Act (IX of 1998), Sch. I, Art. 182 (A) 
Transfer of decree for execution —Dismissal of 
application for execution —Subsequent application in 
transferring Court for return of decree with certifi- 
cate of non-satisfaction from transferee Court—~ 
Whether saves limitation - ; 
The appellant obtained a decree against the res 
spondent inthe Munsif's Oourtat Dacca on August 
2, 1926. That decres was transferred to the Munsif's 
Court at Tangail for execution. Execution ~ . pro-- 
ceedings were startedand, on August 29, 1927, they 
were eventually dismissed by the Tangail Gourt: 
On January 25, 1929, the ‘appellant filed- another 
application for execution in the Court ofthe Munsif 
at Dacca. The application remained pending in 
that Court for some time. On March 2, 1929, the 


“decree, together with the certificate of non-satiatac- 


tion, was returned by the Tangail Court to the 
Dacca Court The appellant's application for éxecu- 
tion, dated January 25, 1929, was registered and an 
order for issue of notice was: passed. Notice wae, 
however, not issued and the execution procelings 
were dismissed. Fresh execution proceedings were 
started on June I, 1931: 

Held, that as the application of January 25, 1929, 
was not mide to the proper Court, the fresh. execution 
application was time-barred, 

Held, further that the transferring Court retained ` 
jurisdiction only for limited purposes, e. g, for 
dealing with applications for recording assign- 
ment of decrees under O. XXI, r, 16, Uivil Proce- 
dure Code. and applications, ‘against the “legal 
Tepressatatives of the judgméiit- iebtor. Maharaja 
of Babili v. Narasaraju Peda Simhuly (W, ifollow- 
ed, Sreenath Chakravarti v. Priyanath Bandopadhyay 
(2, distinguished. 


Second Civil Appeal from an appellate ` 


order of District Judge, Mymensingh, dated ` 
February 22, 1932. 


Mr. Rameshchandra Sen for Messrs Raj- 
endrachandra Guha, for the Appellant. 
* Mr. Tarapada Mukherji. for Messrs. 
Radhabinoje Pal and Holiramdeka, for the 
Respondent. 


Mitter, J.—This is an appeal by the 
decree holder from the order of the Dis- 
trict J edge of Mymensingh, dated February 
22, . 1932, reversing - the order of- -the 
Munsif. of Tangail, dated October 2, 1931 
The question of law which falls for deter- 
mination in this appeal is whethér*the . 
‘application of the decree-holdser, now -appel+ 
‘lant, is barred by the statute of limitation. ` 
‘The ledraci District ‘Judge has. answered 
affirmative. The 
The 


< ~ 
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and may be briefly stated. It appears that 
the appellant obtained a decree against 
the 1espondent in the Munsif’s Court at 
Dacca on August 2, 1926. That decree was 
transferred to the Munsit's Court at Tangail 
for execution. Execution proceedings were 
started and, on August 29, 1927, they were 
eventually dismissed by the Tangail Court. 
On January 25 1929, the appellant filed 
another application for execution in the 
Court of the Munsif at Dacca. The applica- 
tion remained pending in that Court for 
sometime. On March 2, 1929, the decree, 
together with the certificate of non. satisfac- 
tion, was returned by the Tangail Court 
to the Dacca Court. The appellant’s 
application for execution, dated Jan- 
uary 25, 1929, was registered and an order 
for issue of notice was passed. Notice was, 
however, not issued and the execution 
proceedings were dismissed. The execu- 
tion proceedings which have led to the 
present appeal were started on Junel, 1931. 

The learned District Judge has held 
that, as the appellant's application, dated 
January 25, 1929, was not made to the 
proper Court, as the Dacea Court had no 
jurisdiction onthat-date to entertain the 
application, the application could -not he 
regarded as an application ‘made in accord- 
ance with law within the meaning of 
Art. 182 (5), Limitation Act and he relies 
ona decision of their Lordships of ‘the 
Judicial Committee of the Privy Council in 
the-case of Maharaja of Bobilli v. Narasa- 
raju Peda Simhulu (1) in support of his 
view. The fact, on which the present case 
has-been sought to be distinguished from. 
‘the facts of the case. before the ‘Judicial 
Committee referred to, is that on the date 
when the Dacca Court dealt with the 
application, made on January 25, it had 
acquired jurisdiction, as the decree together 
with the certificate of non-satisfaction had 
been returned to the Dacea Court by that 
date. Itis said that it is true that the 
application was made at an earlier date 
when the Court had no jurisdiction to 
entertain it, but asit remained on the -file 
of the Dacca Court and no orders were 
passed on it, there is no reason why it should 
not be regarded as an application which 
was presented tothe proper Court on that 
date when it was registered. If. it is 
so regarded, the present application for 
execution, made on June 1, 1931, was within 

(1) 36 Ind. Cas. 682; A I R 1916 PO16; 43 IA 


238; 39 M 640; 31 M LJ 300; 18 Bom. L R 909; 
14 A LJ1129; 20M LT 472;24 O LJ 478 4 L 
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. non- satisfaction were not 


1491.0 > 
three years from the date of the final order. 
on. the application registered after 


March 2,1929, and would be in time. It 
becomes necessary to examine with care 
the facis of Maharaja of Bobilli's case (1). 
There, the decree was passed by the 
Districts Judge in 1904, and the first. 
application for execution of December, 
1907, was not made to the proper Court 
which was the Court of the Mund@if of 
Parbatipur, to whom the decree had been 
transferred and it was held that that could ` 
not save limitation, the decree being of 
1904, and a second application for execution 
was made on April 27, 1910, to the Court of 
the District Judge (which passed the 
decree;, which had already transferred the 
decree for execution to another Court before 
the return to the said Court of the copy of 
the decree and the certificate of nons 
satisfaction according to the provisions of 
s.41, Civil Procedure Code. It was in 
Augus!, 1910, that the copy of the decree and. 
the certificate of non-satisfaction were sent 
tothe Dis‘rict Judge and it was held in 
such circumstances that Lie application of 
April 27, 1910, was not made to the proper 
Court. Proper Court means the Court 
whose duly itis to execute the decree: tee 
Expl. 2, Art. 182. Itwould thus appear 
that in Maharaja of Bobilli’s case (L) the 
the application of December 1907, which 
wasmade before the District Judge was 
held not to have: been presented to the 
proper Court, as the decree had “been 
transferred to the Munsif’s Court at Parba- 
tipur and as the decree and certificate of 
sent to the 
Court of the District Judge till August 1910, 
and on the further ground that the Court’ 
ofthe District Jndge of Vizagapatam was 
not the Court which could execute the 
decree by sale of immovable property 
outside its jurisdiction. It would seem that 
the application of April27, 1910, was held 
not to be made to the proper Court on the. 
same ground. In the present case, it is.true 
thatthe application of January 25, 1929 
was presented to. a Court which had no. 
Jurisdiction and it remained pending on 
the file of the Court of the District Judge 
till it acquired jurisdiction. But that .was 
the case also in Maharaja of ‘Bobilli’s case 
(1) and it was heid that the application 
of April 27, 1910, was not made toa proper 
Court, although the application remained 
pending. in. the file of the District Judge, 
till it acquired jurisdiction by the return 
of the decree and the certificate ðf non- 
satisfactionfrom the transferee Court end 
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et the District Judge held that the applica- 
ion was not made to the proper Court and 
he Judicial Committee agreedin this view. 
Mheir Lordships said: 
“Farther their Lordships agree with the Dis- 


«ict Judge that the application of April 27, 1910, 
vag not made to the proper Court.” 


The learned District Judge, in the present 
‘ase, hag pointed out that there was no 
subsequent application for execution, when 
he Court at Dacca acquired jurisdiction to 
kecute the decree after March 2, 1929 and 
‘+ was the Munsif’s Court which suo motu 
oroceeded to deal with the application 
which was not made toa proper Court and 
which was ultimately dismissed: It is 
difficult to distinguish the case in any 

«naterial respect from the decision in 
Maharaja of Bobilli’s case (1) and we are 
<ompelled to come to the conclusion that 
the decree is barred by limitation, as the 
application of January 25, 1929, was not 
made to the proper Court. The Munsif has 
relied on a decision-of this Court in the 


ease of Sreenath Chu! ravarti v. Priyanath. 


Bandopadhyay (2), to which I was a 
party, as supporting the view that the 
transferring Court retains jurisdiction. for 
certain purposes. It doesso only for limited 
purposes, e. g., for dealing with applications 
for recording assignment of decrees under 
O. XXI, r. 16, Civil Procedure Code and 
applications against the legal representa- 
tives of the judgment-debtor: See O. XXI, 
r22, Butthatis not the case here. For 
the reasons given above, this appeal must 
be-dismissed, but there will be no order as 
to costs, ~ z> 4 

M.C. Ghose, J. - I agree ; 

D. l Appeal dismissed. 

(2) 132 Ind. Cas. 149: AI R 1931 Cal. 312; 580 
832; 520 LJ 569; 35 0 W N77; Ind. Rul. (1931) Cal. 
533. 2. fs 5 


RANGOON HIGH COURT 
First Appeal No. 64 of 1933. 
July 11, 1933 
PAGE, C. J., AND Mya Bu, d., 
G. KYI MAUNG— APPELLANT 
versus 
Firm MORRISON & Co, - 
5 RESPONDENTS 

Vendor and Purchaser — Bought notes — Milling 
notices—Right to deposit of margin between contract 
and market price - Liabilities under such contract— 
Notice—Breach of contract —Damages, right to. 

The appeilant entered into a contract with the 
respondents under bought notes, the relevant portions 
of which weve as under:—‘Delivery to be taken ex- 
7 hopper during July-1932, the usual Kanaungtoe Mills 
only, æ approved- by B, R. M: A., date at-sellers' 
option and payment to be made in cash before any 
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in any case later than 
immediately after milling, Payment in cash on 
completion of the milling of each 1,000 bags if 
required. -If the market priceof the above mention- 
ed rice declines prior to milling, sellers shall have the - 
right of requiring buyers to deposit with sellers 
the margin between contract price and- market price 
of the day on which such milling notice is issued for 
the rice deliverable underthis contract. Failing the 
deposit of such margin as stated, prior to time fixed 


rice is removed, but nok 


for commencement of milling, cellers shall have the . 


tight of cancelling this contract and ofclaiming on : 
buyers for any difference between sale price 
and market price of the day on which milling notice 
is issued for rice deliverable under this contract.” 
Thefollowing milling notice was served on the 
appellant:—'This is to give you notice that|we intend 
to commence milling for you at Ellerman’s Kanoun- - 
gtoe Millon 22nd instant at 3 P. m. against above 
sale 1,000 bags JKanoungtoe S5, M. S July. Please 
arrange that gunnies and twine are at our mill in 
good time, and that you have a representative there 
to pass the rice during milling. If gunnies are not - 
sent to our Mill we will charge 75 per cent. This 
noticemust be presented at our mill by the person 
appointed by you to pass the rice. The appellant - 
did not take delivery of rice and between dates of 
contract and dates when the milling notices were 
issued the markt price fell.. The appellant repudiated 
the contract and respondents did not accept this 
repudiation. When tbat the appellant neither ac- 
cepted the notices nor deposited the margin money 
the respondents cancelling | the contract claimed ` 
damages: 

Held, that the respondents duly exercised the: 
option given to them undercl. 8 of the contract to 
fix the dates and miJls for delivery of the rice, and- 
that the parties to the contracts were bound respect- 
ively to give and take delivery on the dates and at 
the mills therein named. Prima facie therefore the: 
respondents were entitled to recover damages from 
the appellant for failing to take delivery of the 
rice. The respondents would have been entitled to 
regard the appellant's action in refusing to accept the 
milling notices dnd returning them to the respondent - 
as an intimation that the appellant did noś intend to 
perform his obligations under the contracts. The 
appellant did not withdraw his repudiation of the 
contracts before the due datesfor delivery under the 
contracts or any of them, and, on receiving notice of 
the appellant's repudiation of the contracts the res-. 
pondents would have been entitled to treat these 
contracts as at an end; except for the purpose of. 
bringing-a suittorecover damages for breach of con- 
tract, The seller was entitled to require the deposit 
of the margin for the whole of the rice deliverable 
under the contract before the time that had been fixed. 
forcommenceing the millingof therice under the 
contract, and inasmuch as the appellant failed to 
deposit the required margin, the respondents were 
entitled to cancel the contract on 23rd July under 
el, 9, The respondents were entitled to recover 
damages for the failure of the appellant to take 
delivery on the dates and at the mills duly fixed 
in that behalf under the contract, Steel Brothers & 
Co Lid. v. Tokersee Mooljee (1) and Jureindini v. 
National British Insurance Co (2), referred to. 


F. A. against the decree of ‘the High. 
Court, Rangoon, dated May 15, 1933, 

Mes-rs. M M. Rafi and U. -Kyaw Myint, 
for the Appellant. í i s 

Mr. N.` M. Cowasjee, for the Respond- 
ents, l z 


N 
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Page, C. J.—The suit out of which this 
appeal arises was brought to recover 
damages forfailure to, take delivery of 
23,000 bags of rice which the appellant 
bought from the respondents. The con- 
tracts are ccntained in three bought notes 
dated respectively March 17, 1932, March 
23, 1932, and April 22,1932. The bought 
notes are inthe common form used by 
rice millers at Rangoon. Clauses8 and 9 
of the contracts are in the following 
terms: — 

“8, Delivery to be taken ex-hopper during July 
1932, the usual Kanaungtoe Mills only, as approved 
by . R.M. A, date at sellers’ option and payment 
to-be made in cash before any riceis removed, 
but not inaty case later than immediately after 
milling. Payment in cash on completion of the 
milling of each 1,900 bags if required. 9. If the 
market price of the above-mentioned rice declines 
prior to milling, sellers shall have the right of 
requiiing buyer/pvyers to deposit with sellers the 
margin between contract priceand market price 
of the day on which such milling notice is issued 
for the rice deliverable under this contract. 
Failing the deposit of such margin as stated prior 
to time fixed for commencement of milling, sellers 
shall have the right of cancelling this contract and 
of claiming on buyer/buyers for any difference 
between sale price and market priceof the day 
on which milling notice is issued for rice deliverable 


| under this contract." 


Certain letters between the parties were 
admitted by consent at the trial, but no 
evidence was adduced bythe respondents 
and only one witness was called by the ap- 
pellant, asit was common ground that the 
only two issues in dispute were:- (i) Whe- 
ther by serving upon the appellant certain 
milling notices the respondents fixed the 
date and place for delivery of the rice 
under cl. 8 of the contracts; and (ii) whe- 
ther the appellant was released from lia- 
bility for failing to take delivery by reason 
of the cancellation of the contracts by the 


respondents under cl. 9 thereof. As 
regards (i),inmy opinion, the case is 
| covered by Steel Brothers & Co. Ltd.. v. 


Tokersee Mooljee (lL. The milling notices 
issued in the present case were allin com- 
mon form, and milling notice No. 416, which 
may be taken as an. example, ran as fol- 
lows:— 

“No 416, Steel ‘Brothers and Co, Ltd, Rangoon, 
July 31,1942. Milling notice. Messrs. Morrison and 
Co Sale Note 405. Dear Sirs. This is to give 
you notice that we intend to commence milling for 
you at Eilerman’s Kanoungtoe Mill on 22nd instant 
ab 3 r,a, against above sale 1,000 bags Kanoungtoe 
SM S July, Please arrange that gunnies and 
twine are at our mill in goodtime, and that you 
have a representative there to pass the rice during 
milling. If gunnies are not sent to our Mill we 
will charge 75 per cent. This notice must be 


(1) 140Tnd. Cas, 295; A IR 1932 Rang, 162; 10R 
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presented at our Mill by the person appointed by 
you to pass the rice.” . 

In Steel Brothers & Co. Ltd. v. Tokersee 
Mooljee (1) the Court construed forms of con- 
tract aud milling notice similar to those in ths 
presentcase and theinterpretation that the 
Court put upon these documents in that case 
need not’be repeated. It is contended on be- 
half of the appellant that because thg words 
“intend to” and not “shall” occur the 
milling notices the sellers were at liberty, 
after serving the notices, to resile from 
them at will. To dispose of this contention 
itisenough tosay that we are satisfied 
that by serving these milling notices on the 
appellant the respondents duly exercised 
the option given to them under cl. 8 .0f 
the contracts to fix the dates and mille 
for delivery of the rice, and that the parties 
to the contracts were bound respectively to 
give and take delivery on the dates and at 
the mills therein named. It was not disput- 
ed at the trial that the appellant refused 
and failed totake delivery ofthe rice pur- 
suant tothe milling notices, or that the res- 
pondentswere ready and willing to give 
due delivery thereof under the contracts. 
Indeed, in the circumstances hereafter ap- 
pearing, it must be taken that the appel- 
lant waived all conditions precedent to be 
performed by the respondents: Jureindini 
v. National British Insurance. Co. (2). 
Prima facie, therefore, the respondents were 
entitled to recover damages from the ap- 
pellant for failing totake delivery of the 
rice. 

Now,itiscommon ground that between 
the dates of the several contracts and the 
dates when the milling notices were issued 
respectively the market price of the rice 
had fallen, and that the appellant refused 
to accept anyofthe milling notices and 
returned them tothe respondents. I amof 
opinion inthe circumstances obtaining in 
the present case that the respondents woald 
have been entitled to regard the appellant's 
action in refusing to accept the milling 
notices and returning them to the res- 
pondentsas an intimation that the appel- 
lant did not intendto perform his obliga- 
tions under the contracts. The appellant 
did not withdraw his repudiation of the 
contracts before the due dates for delivery 
under the contracts or any of them, and 
in my opinion,on receiving notice of the 
appellant’s repudiation of the contracts the 
respondents would have been entitled to 
treat these contracts as at an end, except 


(2 1915) AC 499; 81 LJ KB 610; 31T L & 132; 
509d 205; 11L T 33k, 
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for the purpose of bringinga suit to re- 
cover damages for breach of contract. The 
respondents however, did not accept the 
appellant's repudiation of the contracts, or 
elect to treat the contracts as at an end and 
in respect of the contract of March 17, 1932, 
the respondents, again tendered the mil- 
ling notices tothe appellant and in res- 
pect of all three contracts required the 
appelfent to deposit with them the margin 
“between the contract: price of the rice de- 
liverable under the contracts and the 
market price onthe respective. dates when 
the milling notices were issued. The: ap- 


` pellant, however, refused to accept the mil- 


ling notices when re-tendered to. him and 
failed to deposit the margin required on 
the dates named by the respondents, or at 
any timé prior to the time fixed for the 


commencement- of the milling under the 
contracts. : 
` The respondents, purporting to act 


under cl. 9, thereafter cancelled the con- 
tracts. In my opinion the respondents 
were justified in so doing, As I construe 
cl. 9 of the contracis under consideration, 
where a buyer is required under that clause 
to deposit a margin with the seller he is 
underan obligation to deposit the margin 
in-respect ofthe whole quantity of rice 
deliverable under the contract prior tothe 
time fixed for commencement of milling 
under the milling notice, or if- more than 
one is issued on the same day, under 
the earliest of the milling notices 
issued jn that'behalf, and is not entitled to 
deposit the proportion of the margin required 
in respect of the rice to be milled under each 
milling notice prior tothe time fixed for the 
commencement of milling the rice to which 
the particular notice refers; or where more 
milling notices than one have been issued, 
to refrain from making the deposit of the 
margin in whole or in part until the time 
fixed for commencing milling by the latest 
of such milling notices. It is to be observed 
that in cl. 9 the words used are not 

“on which each milling notice is issued for the 
rice deliverable under such notice,” but “on which 
such milling notice is issued for the rice deliverable 
under the contract,” 
that is to say, the seller is entitled to 
require the deposit of the margin for the 
whole of the rice deliverable under the 
contract before the time that has been, 
fixed for commencing the milling of the 
rice under the contract. In the present 
case, on July 21, 1932, the date upon- which 
the milting notices in respect of the con- 


trac of. March. 17, 1932, were issued, the 
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respondents by a letter from their Advo- 


cates of even date required the appellant 
to deposit Rs. 27,750 representing the margin 
between thecontract price and the market 
pice on that date of the rice deliverable 
under that contract. In my opinion the 
appellant was bound under cl. 9 to deposit 
this margin before 3 P. m. on July 22, that 
is, “prior to the time fixed for the come 
mencement of milling” the. rice deliverable 
under that contract: It is true that inthe 
letter of July 21, 1932, the respondents 
‘also’ stated that in the event of the 
appellant failing to pay to the respondents 
Rs. 27,750, “in the course of the day” legal 
proceedings would be instituted to recover 
the same and the respondents were not 
entitled to make such a demand, but; in 
my opinion, a person bound to pay a sum 
by a certain date is not released from his 
obligation to do so because a demand is 
made upon him to pay the same on. an 
earlier date, and inasmuch asthe appellant 
failed to deposit the required margin before 
3 P. m. on July 22,1932, I am of opinion that 
the respondents were entitled to cancel the 
contract on July 23, under cl. 9, 

As regards the contract of March 23, 1932, 
the respondents by a letter of July 23, re- 
quired the margin to be deposited by 12 p.u. 
of July 25. A clerk of the appellant stated at 
the trial that this letter was not received 
by the appellant until 12-50 p.m. on July 25. 
Iam not prepared to place reliance upon 
the evidence of the witness, for not ‘only 
was he an employee of the appellant but 
he did not pretend to have any recollection 
of the matters to which he deposed. How- 
ever, be that as it may, it is clear that 
before the appellant was required to deposit 
the margin in respect of this contract the 
appellant had already failed to take 
delivery under each and every one of the 
rhilling notices issued under this contract. ` 

As regards the contract of April 22, 1932, 
the, respondents required the appellant to 
deposit the margin by 12 P. m. on July 28, 
the time fixed for commencing milling 
under the earliest of the milling notices in 
respect of that contract being 5 a. M. on 
July 28. In my opinion, the respondents, 
in the circumstances obtaining in 
in the present case, were justified under 
el. Qin cancelling each of the contracts in 
suit. I am of the opinion that the respond- 
ents was entitled to recover damages for 
the failure of the appellant to take delivery 
on the datesand at the mills duly fixed‘in 
that behalf under the contracts, and there 
is no ground in law or in fact upon which. 
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-either of the contentions relied upon: by the 

. appellant can be supported. The appeal 
fails. and must be dismissed with costs, 

Mya Bu, J.—I agree. 

D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Original Suit No. 1729 of 1930 
May 12, 1933 
AMEER ALI, J. 
“BHATROBUX MANGILAL—APPALLANTS 
VETSUS 

‘DEOKARAN AND OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXX, 
r. 2101) (8)—Fresh declaration, effect of— Limitation 
. Act (IX -of 10>), s. 22. 

Once partners have been declared, the persons 
‚Whose names have been declared are to be regarded as 
Parties to thesuit. Any fresh declaration ,will be 
‘equivalent to the addition of a party. lf mada 
‘after the period of limitation had elapsed, it would 


‘be of'no effect. 

Messrs. L. P. E. Pugh and P.C. Ghose, 
„for the Appellant. 

Messrs. K. P. Khaitan, Jhoonjhunwala 
and Sudhis Roy, for the Respondents, 

Judgment.—This suit is a commercial 
case and but for unforeseen events would 
have been tried by the Judge taking 
commercial cases. I desire to remind 
Attorneys andthe public that commercial 
cases that havecome into this list, can on 
application to me be always marked ag 
such, and it is better that all these cases 
should he tried as commercial cases. 

There are three real points in the case. 
The first is a technical point, that of 
parties. The second is whether there was 
a dissolution ofa firm carrying on business 
under the name of Deokjaran Ramkissen 
in May, 1926, coupled with an adjustment 
of accounts of that firm and the third ig 
whether, if there -was such an adjustment, 
the debt found due upon that adjustment 
was guaranteed by another firm Sum- 
buram Protabmull in July, 1928. There 
isa subsidiary point, whether the question 
of guarantee has not been already-decided 
by the Jodhpur Court and whether that 
decision is binding under the provisions of 
8. 18, Civil Procedure Code. 

I will deal with the first point last, be- 
cause the parties are entitled to have my 
decision upon the questions of fact. I will 
dispose first of the question of guarantee. 
This depends upon the oral evidence of 
Bhairobux and upon the document Ex, F 
which I referred to at various times as the 
pink Paper, signed by Ramcoomar, the 
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gomasiha of Sumburam Protabmull. — The 
onus is undoubtedly upon -the plaintiffs tc 


-prove both the fact of the guarantee and 


also authority. As to authority, there is 
little evidence, assuming I am not bound 
by the decision of the Jodhpur Court. I do 
not think that Ramcoomar was merely the 
cashier. He had authority todo whatever 
business was done by the firm. On the other 
hand, there is in fact no evidence fo show 
that it was part of the business of this firm 
to give guarantees. [His Lordship examined 
the facts and proceeded.) This is my conclu- 
sion. 1 find therefore there was that no adjust- 
ment of the accounts of the firm of Deo- 
karan Ramkissen as a whole in respect of 
the liability of Deokaran Ramkissen to 
Bhairobux Mangilal, for which Deokaran 
and Ramkissen had agreed to be respon- 
sible. Bhairobux, I do not believe. 

There remains two technical points,.the 
first being as tothe effect of the decree of 
the Jodhpur Court and the second the 
question of parties. As regards thefirst 
question which depends upon the effect of 
8. 13, Civil Procedure Code, it is not neces- 


sary for me to decide. Without having 
considered the matter with any care, it 
would however appear to me that the 


Jodhpur Court did adjudicate upon “the 
matter” of the guarantee, this being the 
only defence raised by the defendants in 
that suit to the claim upon Hundi. There 
‘is lastly the question of parties. Unless, 
all the partners of the plaintiff firm are 
parties to this suit s. 45, Contract Act, will 
preclude the making of a decree. In response 
to a demand in writing under O. XXX, 
r.2, sub-r. 1, Civil Procedure ode, the 
plaintifs made a declaration declaring 
Bhairobux and Mangilal as the partners of 
the plaintif firm. In point of fact I find 
that at all material times Hanumanbux 
was alsoa partner of the plaintiff firm. 
What was the reason for leaving him out, 
I do not know. These people have in- 
numerable combinations and for all kinds 
of reason, firms with different names but 
the same partners, firms with the same 
names and different partners and so 
forth. They take undue advantage of the 
facilities provided by the law and they 
must not be surprised if the law sometimes 
takes advantage of them. Mr. Pugh for 
the plaintiffs has put in a petition in which 
without admitting or stating that Hanu- 
manbux is a partner he asks for leave to 
make a further declaration. More than three 
years have elapsed since the cause of action 
accrued, The matter depends upon the effect 
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of O. XXX, r. 2 and s. 22, Limitation Act. 
Rules land 2 of O, XXX have been taken 
directly from the English practice. In 
England r. 2 which is the earlier rule has 
been largely superseded by r.l. In India 
the professions appear to prefer’ r. 2 and in 
any event thisis the rule with which we 
are immediately concerned. Sub-rule 3 of 
this rgle reads as follows: — 

“WhẸre the names of the partners are declared in 
the manner referred to in sub-r. (1), the suit shall 
proceed inthe same manner, and the same conse- 
quences in all respects shall follow, as if they had 
been named as plaintiffs in the plaint.” 

The important words are 

“to the same consequences in all respects shall follow, 
as if they had been named as plaintiffs.” 

What are those consequences? 

If A, Band C are named as plaintiffs in 
a plaint, they and no other person are 
ihe parties to the suit.’ If it is found that 
D should also have been made party D 
may be added or if there has been a mistake 
D may be substituted in the place of C, 
This is done under the ordinary rules 
relating to amendment. By s. 22, Limitation 
Act, however, no new party may be added 
after the period of limitation has elapsed. 
In this case it has elapsed. Mr. Pugh 
relies principally upon two authorities 
Imperial Pressing Co. v. British Crown 
Assurance Corporation Lid. (1) at p. 585*, 
In that cae the plaintiff firm being 
faced by a similar difficulty offered in 
Court to make a further declaration. Chow- 
dhuri, J., expressed the view that the Court 
could ` A ; 
“allow a party who has made a defective declara- 
tion under O. XXX, r - 2, to put in a further de- 
claration making a full disclosure and thus remedy 
the defect.” 

Tt is clear that he considered the 
as framed “defective for non-joinder of 
parties” but ‘that the defect can be 
cured.” In that case no point of limitation 
was taken and none appears to have been 
involved. The question in this case is 
whether the defect can be cured after the 
period of limitation has elapsed. In Sheo- 
doyal Khemka v. Johurmull Manmull (2), 
a case which I have already had occasion 
to consider in another connection, see x... 
..). Page, J., had to deal with the follow- 
ing situation, In a suit for dissolution of 


suit 


. the firm of N. R. one of the defendants was . 


described as Johurmul! Manmull, a firm. 
The: technical point was taken that while 


(1) 21 Ind. Cas. 836; ALR 1914 Oal. 53; 41 O 


581. 
(2) 75 Ind, Cas. 81; AIR 192t Cal 74;50 O 
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two persons Johurmull and Manmull were 
partners in.the firm of N: R. there was 
in fact and in law no such firm as Johurmull 
Manmul! and that the period of limitation 
having elapsed, an amendment substitut- 
ing their names as individuals would be 
barred: s. 22, Limitation Act. 

Page, J., while fully subscribing to the 
view atp. 554* that the Court could 
not.add or substitute a party in the 
circumstances mentioned, came to the con- 
clusion at p. 559* that the defend- 
ants Johurmull and Manmull were in the 
plaint as it originally stood. ‘‘sufficiently 
described” and “before the Court” and 
“parties to the suit.” 

“If an application were made to amend the 
plaint soas to substitute for Johurmull Manmull 
the words Johurmull Khemka and Manmull Khemka, 
such amendment would not be an amendment by 
which a new party was added, butit would-be 
an amendment merely for the purpose of more 


clearly describing parties who are already before 
the Oourt” . 


One of Page, J's reasons for coming to 
this conclusion was that as a matter of 
law the firm of Johurmull Manmull even 
if it had existed could not have been a 
member of the partnership N. R., from 
which it followed that the words Johurmull 
Manmuil as they appeared in the plaint 
must be i 
“merely a description of the individuals Johurmull 


Khemka and Manmull Khemka, admittedly members 
of the frm N R” 3 


I respectfully agree with the judgment 
of Page, J., which is in accordance with 
justice and goodsense. The situation would, 
I think, in law have been different had the 
names of the partners of Johurmull Manmull 
been declared as Johurmull Khemka and 
Manmull Khemka and a third partner X 
Khemka had been subsequently discover- 
ed and sought to be added. In Lakshmansa 
Babasa v., Lakshmansa Baboosa (3) the 
question now being considered was moote 
but deliberately left open. I am therefore 
relegated tothe language of the rule and 
upon its plain meaning. J feel bound to 


hold that once partners have been declar-: 


ed the persons whose nameshave been 
declared are to be. regarded as parties to 


the suit. Any fresh declaration will 
be equivalent to the addition of a 
party. | ` 


This brings me to the question of pra- 
ctice. Whatever may be the case under 
O. XXX,r. 1 there appears to be no 
machinery for a formal variation. of a 


(3) 124 Ind. Cas.790; A I R 1930 Bom. 150:54B 
285; 32 Bom. L R56; Ind. Rul. (1930) Bom 294 . 


*Pages of 50 C—[#d.] J 





D 


24 CORPORATION OF CALOUTTA V, ARDNOHANDRA SINGH 


declaration made under O. XXX, r. 2. 
Chowdhuri, J., in Imperial Pressing Co. v. 
British Crown Assurance Corporation, Lid. 
(1) at p. 585* appears to have 
considered that the Court would give leave 
to put. in a further declaration and this 
perhaps is the most convenient course, It 
appears to me however that there is noth- 
ing to prevent a party making a further 
declaration the effect of which might 
afterwards fall to be considered: by the 
Court. Tf made after the period of limitat- 
tion had elapsed, it would,in my opinion, 
be of no effect. The Court would regard 
the suit as being one by the parties whose 
names were originally declared. Thatis 
the case here. In so far as there has been 
an application to me to add a party I reject 
it. The result is that the suitis bad for 
non joinder of parties and-for this and the 
other reasons given must be dismissed 
with costs including reserved costs. 
D. Suit dismissed. 

` *Page of 41 O~ Ba] T 
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LAHORE HIGH COURT 
Oivil Appeal No. 1101 of 1932 
January 26, 1933 


< BHIDE, J. 
CHIRAGH DIN—(CREDITOR)—APPLIOANT 
versus 
FATEH MUHAMMED—(Inso.ven?) 
UTTAM CHAND AND 0THERS—(OREp1TORS) 
RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 75—Order 
in insolvency by Senior Sub-Judge—Forum of ap- 
oe appeal froman order passed by the Senior 
Sub-Judge in the exercise of insolvency jurisciet'on 
roe a the District. Judge and notto the High 

ourl. 

Mr. Shamair Chand, for the Appellant, 

Mr. Ram Lal Anand, for the Respond- 
ents. 

Judgment.—This an appeal from an 
order passed by the Senior Sub-Judge, 
Sheikhupura, in the exercise of insolvency 
jurisdiction, A preliminary objection is 
raised that the appeal lies to the District 
Judge. The Counsel for the Appellant 
concedes this. I accordingly direct- the 
memo of Appeal to be returned tothe ap- 
pellant or his Counsel for presentation to the 


proper Court. The appellant will pay costs. 


(Rs. 32) to the respondents. - 
Do Order accordingly. . 
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CALCUTTA HIGH COURT 
Original Suit No. 746 of 1931 
July 28, 1933 
MONAIR, J. ° 
CORPORATION or CALCUTTA 
oo * — PLAINTIFF 
VETSUS 
ARUNCHANDRA SINGHA— 
DEFENDANT b, 

Transfer of Property Act (IV of 1882 as Snended 
in 1929) s3. 67-A and .00—Whether the principle 
of 8 07-A applies to charges- Calertio Luning ol Act 
CIT of 1927), 8. 208— Interpretation of Statutes— 
intention of the legislature to be followed— Literal 
construction, 

The intention of the legislature in introducing 
the new e. 67-A in the Transfer of Property Act, was 
undoubtedly to compel a mortgagee, who is entitled 
to thesame kind of decree in respect of several 
mortgages: oyer the property of the same mortgager, 
to consolidate his mortgages and enforce tLem in a 
single suit, provided he has not contracted out of 
his obligation and the same -obligation ia placed 
upon a charge-holder under s. 0; The words 
“ so far as may be" in that section are inserted 
because the legislature realised that some of the 
provisions of the Avt which desl with the rigbtsand 
liabilities of mortgagors and mortgagees would be 
inapplicable to charges. Akhoy Kumar Banerjee 
v. Corporation of Calcutta (1) referred to. 

The more literal construction (of a statute) 
ought not to prevail, if it is opposed to the intentions 
of the legislature, as apparent from the Statute, and 
if the words are sufficiently flexible to admit of 
some other construction by which the intention can 
he better effectuated. Caledonian Ry. Co.v North 
British Ry, Co. (9), followed. 


Messrs. M. C. Chatterji and. Saroj K. 
Dutt, for the Plaintiff. 

Messrs. Sudhis Roy and 
he Defendant, 


Judgment.—This is a suit by the 
plaintiff Corporation for Rs. 134-4-9, on 
account of consolidated rates payable in 
respect of premises No. 2, Pyari Das Lane, 
Calcutta, which isa debuttar property, of 
which defendant No. 1 is the shedait. 
Defendant No. 2is a lessee of the property 
under a lease for 70 years granted by the 
then shebaiton November 29, 1917 and 
defendant No.3 is a morigagee from de- 
fendant No. 2. Defendant No.1 alone 
contests the suit. He contends that the 
suit is pet maintainable, as the plaintiff 
Corporation is a charge-holder under s, 205, 
Calcutta Municipal Act, over the property 
in suit,and also charges over other proper- 
ties belonging to the same defendant, for 
the enforcement of which it has brought 
five other suiis, some of which have been 
decreed. His contention is that s. 67-A 
Transfer of Property Act, which was inserted 


N. Sanyal, for 


` by the amending Act XX of 1929, makes: 


compulsory. for a mortgagee or charge 


“who holds several -mortgages-or - charges - 


- | ‘ 
1054 
over, the same or different properties of 
the ‘same debtor, to enforce all such mort- 
gages in a single ` suit. 


Calcutta Municipal Act (Bengal Act III of 
~ 1923) which provides: — 
“The consolidated. rate due from any person in 
respect’ofany land or building shall, subject to the 
prifr payment of the land revenue (if any) due to 
theWovernment thereupon, be a first char,e6 upon 
the said land or building snd upon the movable 
property (if any) found within or upon such land 
or building and belonging to the said person.” 
` - The language of this section, as was stated 
by this Courtin Akhoy Kumar Banerjee 
v. Corporation of Calcutta (l)is perfectly 
plain, and the. intention of the legislature 
to make the'consolidated rate a first charge 
upon the premises is obvious. 
and incidents of such a charge are found 
“by reference to s. 100, Transfer of Property 
Act, which is in the following terms :— 
“Where immovable property of one person is by 
act of parties or operation of law made security 
for the payment-of ‘money to another, and the 
” transaction does not” amount to a mortgage, the 
latter person is said to have a charge on the property: 
and all the provisions hereinbefore contained’ which 
apply. to a simple mortgage shall, so far as may be, 
apply to such charge”. 


Among the provisions applicable to a 


‘simple . mortgage, and so applicable toa 
charge, are the provisions of ss. 67 and 67-A, 
Tansferof Property Act. Section 67 defines 
the rights of a mortgagee “in the absence 
ofa contract to the contrary,” and among 
. those rights is the right to obtain from the 
Court a decree for foreclosure or sale. 
Section 67-A provides: —: 

- “A mortgagee who holds two or more mortgages 
executed by the same mortgagor in respect of each 
of which he hasa right to-obtain-the’same kind of 
decree under-s, 67 and who sues to obtain such 
decree on any one of the mortgages, shall. in ‘the 
absence of a contract to the cobtrary, be bound to 
sue on all the mortgages in respect of which the 
mortgage money has become due" 

The defendant’s contention, therefore, is 
that, so soon as there are arrears. of 
rates in respect of any property, the 
plaintiff Corporation becomes entitled, 
under s. 205, Calcutta Municipal Act, to a 
charge on that property. Ifthere are several 
properties. belonging tothe same ratepayer, 
each of these properties is charged in favour 
of the plaintiff Corporation; such a charge 
is a charge within the meaning of 
s. 100, Transfer of Property Act, and 
can only be enforced; subject to the 
limitations imposed. by s. 67-A of that 
Act. For -the Corporation various pleas 
have been urged with force and ingenuity. 
It .is said in thefiret place that a charge 
o) “27 Ind. Oas, 261; 42 0 625; 19 O-W N'87;-21 Q L- 
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The plaintiff - 
Corporation's charge arises under s. 205,- 


The nature. 


25 


is not a mortgage, inasmuch as it . can 
be, and in the present instance is, created 


-by operation of law andthe provisions of 


the Transfer of Property Act, which apply 
to a simple mortgage, are applicable, in 
the words of the Act, only “60 far as 
may be” to a charge. A mortgage, it 
is urged, can only be created by, “act of 
parties” and s. 67-A shows clearly from 
the fact that it refers to .“bwo or more 
mortgages executed by the same mort- 
gagor,” that it is intended only to apply to 
mortgages or charges created by “act of 
parties” and is inapplicable to a charge 
created by operation of law; moreover, by 
the words “in the absence of a ‘contract 
to the contrary” in that section the. mort- 
gagee is given an opportunity of contract- 
ing out of the obligation imposed by the 
section, whereas the charge-holder has 
no such opportunity. The intention of 
the legislature in introducing the new 
s. 67-A. in Transfer of Property Act, was 
undoubtedly to compel a mortgagee, who 
is entitled to the same kind of decree in 
respect of several mortgages over the prop- 
erty of the same mortgagor, to consolidate 
his mortgages and enforce them ina 
single suit’ provided he has not contracted 
out of his obligation. 

In my view the same obligation is 
placed upon a charge-holder under s. 100 
and the words “so iar as may be” in 
that section are inserted because . the 
legislature realised that some ofthe provi- 
sions of the Act which deal with the rights 
and liabilities of morigagors and mort- 
gagees would be inapplicable to charges.’ 


The proviso that there may be a cone. 


tract to the contrary is applicable to a 
charge by “act of parties,” though it is 
not applicable to a charge by “operation 
of law.” The words “in the absence of 
a contract to the contrary” are contained 
in s. 67, Transfer of Property Act, as 
well as ins. 67-A, yet it could hardly be 
contended that owing to those words .a 
charge-holder would not be entitled to 
the right of sale which is provided by 
s. 67; Again it is urged that the insisi- 
ence on consolidation. as claimed by the 
defendant would be productive of. great, 
inconvenience, and might deprive the mortr, 
gagee or charge-holder of the power of 
enforcing his charges, if for instance the’ 
properties charged were in different Presi- 
dencies. - wé i 
It may well be that in such a case a 
single suit on all the properties charged 


would -not be essential, for the ERN 


4 
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ture does not compel the institution of 
an incompetent suit. In the present in- 
stance, that consideration does not arise 
in view of the fact that the plaintiff Cor- 
poration is only concerned with the collec- 
tion of rates in a circumscribed area. 
Finally, it is contended that where there 
are two distinct mortgages or two distinct 
charges in respect of the same property 
in the hands of the same debtor and in 
favour of the same creditors, the causes of 
action to enforce the two securities are 
distinct and the mortgagee or charge- 
holder has, like any other plaintiff, the 
right to bring a separate suit on each cause 
of action. : 

Section 67-A, it is said, purports to 
limit this elementary right, and any res- 
trictive provision of this nature must be 
éonstrued with the utmost strictness. Even 
if the section does provide that a mortgagee, 
who sues to obtain a decree on any one of 
the mortgages, shall be bound to sue on 
all the mortgages; it does not provide in 
so many words that he must sue on all 
the mortgages in the same suit. In this 
connection, it is pointed out that no reliance 
can be placed on the marginal note for the 
purpose of interpreting the section: Balraj 
Kunwar v. Jagatpai Singh (2). Although 
the words of the section dco not stress 
the need for a single suit, they do, in 
my opinion, clearly indicate that a mort- 
gagee, who sues on any one morigage, shall, 
where he holds two or more mortgages 
executed by the same mortgagor, include 
in his suit his claim to enforce all the 
mortgages. The intention of the legisla- 
ture is undoubtedly to reinstate the doc- 
trine of consolidation, and as was said by 
Lord Selborne in Caledonian Ry. Co. v. 
North British Ry. Co. (3), . 

“The more literal construction (of a` statute) 
ought not to prevail, if it is opposed to the in- 
tantions of the legislature, as apparent by the 
statute; and if the words are sufficiently flexible 
fo admit of some other construction by which 
that intention can be better effectuated.” 

One further point remains. Section 67- 
A, Transfer of Property Act was inserted 
bys. 32 of the Amending Act XX of 1929. 
Section 63 of the Amending Act, provides 
that, so far as is material, nothing in 
s. 32 of the Amending Act shall be 


deemed in any way to affect:. 

(a) the terms or incidents of any transfer of 
property made or effected before April 1, 1930,...... .. 
and (c) any right, title, obligation or liability 
already acquired, acerued or incurred before such 
date. 

(2) 26 A 393; 8 Sar. 639; 311A 132; 7 OO 248; 8 
OW N 699;1 AL J 384; 11 Bom. L R516 (P O) 
(3) (1881) 6 A O 114; 29 W R 685. 

. A P s 
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A part of the plaintiff Corporation’s claim 
amounting to Rs. .74-9-9 refers to rates 
which became due prior to April 1, 1930 
and the defendant admits that he has no 
defence to that portion of the claim. As 
regards the remainder of the claim, the 
suit is incompetent and must be dismis- 
sed. There will be: (1) a decree for 
Rs. 74-9-9 against all the defendants. g(2) 
A declaration that the plaintiff Corghts. 
tion has a first charge on the premises 
No. 2, Pyari Das Lane, Calcutta, for the 
said sum with interest at 6 per cent. The 
defendants will pay to the plaintiff Cor- 
poration two-thirds of their costs of suit. 
(3) A decree under O. XXXIV, Civil 
Procedure Code, in form No. 5 A in 
Appx. D, Sch. 1 thereto as amended by 
Act XXI of 1929, : 

D. Suit partly decreed. 


BOMBAY HIGH COURT 
Civil Revision Application No. 49 of 1933 
: July 13, 1933 
Baker, Acta. U. J., AND Divatia, J. 
W. J. EDWARDS - APPLIJANT 


Versus 
BHAGA DEV4JI & Co.—Orpongnts 

Civil Procedure Code (Act V of 1.0), s 60(1) (2), 
0 XXI, r. 48—Pay of Staff Sergeant - Whether can be 
attached in execution—Army Act, 1881, (44 &45 Vie. c. 
he) s. 136—Scope of—Whether subject to other provi- 
sions of the Act. i 

The pay of a Staff Sergeant cannot be attached in 
execution of a decree of a Civil Court, inasmuch as 
he is not a public Officer ands. 60, Civil Procedure 
Code, would not apply to him. Duckworth v. Duck- 
worth (1) and C. S. Brown v, A, D. Henson (2) follow- 


Section 136, Army Act, is general in its terms and 

subject to other provisions of the Act. 
. R. A. from an order of the Small Cause 

Court Judge, Poona, 

Mr. B. G. Rao, for the Applicant. 

Mr. G. M. Joshi, for the Opponents. 

Baker,Actg.C.J.—This is an application 
filed by the Government Pleader on behalf 
of Staff-Sergeant Edwards against an order 
of the ' Court of Small Causes at Poona 
attaching his pay in ‘execution of a decree 
obtained against him by the opponents, 
It is not necessary for us to deal with this 
matter at any length because there are two 
rulings of this Court, viz., Duckworth v., 
Duckworth (1) and C. S. Brown v. A. D; 
Hanson (2), both of which are directly on 
the point before us. It was held in C. S.. 

(1) 50 Ind Cas 427; AI R 1919 Bom 133; 43 B 368; 
21 Bom LR 137. 7 : 

(2) 144 Jod-Cas 897; A IR 1933 Bom 185; 35 Bom ` 
L R 360;6 RB 16. : - - a 


1984 < 


“Brownv. A. D. Hanson (2), in which the 
: previous cases were considered, that the 
. pay of a First Class Warrant Officer to 
_ whom the Army Act applies is not attach- 


_ DIGAMBAR PASUL-B. 


. able under a decree of a Civil Court to the - 


. extent contained under s. 60 (1) (2), Civil 
Procedure Code. This case does not seem 
¿to have been brought to the notice of the 
‘Jaidge of the Small Cause Court at Poona. 
.F$llowing the case of C. S. Brown .v. A. D. 
Hanson (2), we must hold that the pay of 
Staf-Sergeant ‘Edwards is not attachable 
under .the decree of a Civil Court. The 
order of the Small Cause Comt at Poona 
-will therefore be set aside, the order of at- 
tachment “will be vacated and the rule 
made absolute with costs. 

Divatla, J—I agree. The lower Court 
has relied upon the decision in Kering Rup- 
‘chand.& Co. v. Murray (3), but that case 
would have no application here, for it was 
a case of an officer. Here however we have 
‘the case of a soldier which is expressly 
governed by another case in the same 
volume, Duckworth v. Duckworth (1), and 
even apart from that, reading ss. 136 and 
144, Army Act, together, I think that s. 136 
‘is governed by the proviso to s. 144. Bec- 
tion 136 is general in its terms and subject 
to the other provisions of the Act and there- 
fore I think thathe is not a public officer, 
and s. 60, Civil Procedure Code, would not 
ap ply to him. 

Rule made absolute. 


631 80 Ind Cas 683; AIR 1918 Bom 32; 43B pase 
21 Bom L R143. 


CALCUTTA HIGH’ COURT | 
Appeal No. 2542-of 1931 
: July 11, 1933 
GUHA AND BARTLEY, J3. 
DIGAMBAR PAUL GHOSH AND 0THERS— 
PLAINTIFFS—A PPELLANTS 
VETSUS 
TUFAZUDDIN IJARDAR AND O0OTAERS - 
DEFENDANTS” RESPONDEN TS 

Bengal Tenancy Act (VIII of 1t85 as amended by 
Act IV of 1928), s, 48— Whether retrospective in e ffect— 
Cause of action for suit for rent accruing before the 
amending Act—Only rent as under unamended section 
can be recovered—Interpretation of Statues—Repeal of 
staiute—E fect of. 

Section 43, Bengal Tenancy Act, as it atands after 
Act IV of 1928 came into operation, cannot be constru- 
ed as having a retrospective effect. 

Where the landlord of an wnder-raiyat sues for a 
period, the cause of action for the same having 
accrued before the Amending Act IV of 1928, the 
landlord is entitled to recover rent only as under 
S. 48 as it stood beforeamendment. For a period in 
respect of which cause of action arose after the Act 
came into-force, he is éntitled to realize rent 
according to the terms of. the Contract batween the 
partish. i 


v 
ee 
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The effect of a repeal of a statute, in the absence 
of saving clauses is, that it has to be considered as if 
the statute so repealed bad never existed. It ceases 
tobe operative unless there is any clause in the new 
statutes preserving the old statute, the underlying 
principle being, that there cannot be two inconsistent 

codes in the same matter and if the previous statute 
has to be preserved that must be done expressly, 
Watson v. Winch (3), relied on. 


Appeal from the decree of the ‘District 
Judge, Khulna, dated July 16, 1931. 

Messrs. Bijan Kumar Muterjee 
Rajendra Nath Das, for the Appellants. 

Messrs. Nasim Ali and Farhat Ali, for 
the Respondents. 

sudgment.—This is “an appeal by the 
plaintiffs in a suit for rent. The claim in 
suit was for recovery of arrears of rent for 
the period for 1332 to 1335 B. S. atthe 
annual rate of Rs. 400, with damages. The 
defence of the tenant defendant was that 
the rent annually payable was Rs. 40. The 
case for the defendant before the Court was 
negatived by the trial Court, and a decree 
was passed in favour of the plaintiffs, with 
the exception of the claim for rent for the 
year 1332 B. S., the plaintiffs having re- 
alized the same: "and as the case now stands 
we are not concerned with the rent for the 
year 1332 B. S. On appeal by the defend- 
ant, the learned District Judge of Khulna 
reversed the decree of the trial Court ona 
ground raised by the defendant in the suit 


TAFAZUDDIN 


and 


‘for the first time in the Court of Appeal 


below. 

The learned Judge gave effect to the 
defendant’s contention before him that the ` 
plaintiffs being occupancy ratyats, and the 
defendant an wnder-raiyat: under the 
plaintiffs, -who held at a rentalof Rs. 21, 
the defendant by ths operation of s. 48, 
Bengal Tenancy Act, as it stood before’ Act 
IV of 1928 came into force, could not 
recover rent by suit any rate in excess of 
‘50 per cent. of the rent payable by the 
plaintiffs. The learned District Judge is, in 
our judgment, right in holding that s. 48 as 
enacted by the Act of 1928 cannot have 
retrosp2ctive effect although the section as 
it stood before, was held to have such an 
effect in accordance with the decisions of this 
Court in the case of Sitanaik. Mida v. Bashu- 
deb Midda (1) and in Gurudas Shet v. Nand 
Kishore Pal (2). The news. 18, asit stands 
after Act IV of 1928 came into operation, 
viz., when an under-ratyat is admitted to uc- 
cupation of Jand, he shall, subject to the pro- 
visions of this Act, become liable to pay such 
rent as may be agreed on between himself 
and his landlord at the time of his, admis- 

p 20 LJ 510. 

2) 26 © 199. Po z 
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sion, provided that the rent or rate of rent 
agreed upon shall not be less than the rent 
ortherate of rent payable by the raiyat 
to his landlord cannot, in our opinion, be 
construed as having a retrospective effect. 
Under the ordinary canons of construction of 
statutes, something much more definite 
should be necessary in order to revivea 
right to recover rent’ irrespective of the 
previously existing restriction or to affect 
statutory disability of the raiyat, to recover 
more than a certain percentage, as this- 
disability previously existed. The old s. 48 
reads as follows: 

“The landlord of an under-raiyat, holding at a 
money rent shall not be entitled to recover rent 
exceeding the ‘reat which he himself pass, by more 
than the following percentage of the same, namely, 
(a). when the rent payable by the under-raiyat ias pay- 
able by a registered agreement, 50 per cent, and (b) 
in any other case:5 per cent.” 


In the view of the clear words of the 
statute, the learned Judge in the Courts 
below is right in holding that the old s. 48, 
Bengal Tenancy Act, applied in the case 
before us, in so far as the cause of action 
for the claim in suit arose before February, 
1929, when Act IV of 1928, substituting the 
new s. 48 for the old s. 48, came into 
operation. In the above view of the case, 
the claim for rent at the rate of Rs. 400 for 
the year 1333 and 13884 B. S. could not be 
allowed in the suit.’ 


- The rent for the year 1335 B. S. as claim- 
ed hy the plaintiffs-appe]lants stands on a 
different footing. At the date of the 
institution of the suit, and on the date on 
which the cause of action for the recovery 
of rent for the year 1335 B. S. arose, the 
old s. 48, Bengal Tenancy Act, was non- 
existent. It was substituted by the new 
s. 48 in February, 1929. The disability 
which was imposed by the previous law,” 
having been removed, there was’ nothing 
that stood in the way of the plaintiff's 
recovering rent at the contract rate, when 
the cause of action for the same arose. The 
effect of substitution of the new 
s. 48 for the old s. 48 by s. 31, 
Act IV of 1928, was that the old section 
was repealed. The effect of repeal ofa 
statute, in the absence of saving clauses, 
is that it has to be considered as if the 
statute so repealed had never existed. It 
ceases to be operative, unless there is any 
clause in the new statute preserving the 
old statute, the underlying principle being 
that there cannot betwo inconsistent codes 
in the same matter and if the previous 


statute has to be preserved that must be 
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done expressly: see Waston v. Winch (3), 
Examining the facts of the case before us 
in the light of the above principles and 
keeping in view the circumstance that at 
the date of the acernal of the cause of action 
for a suit for rent for the year 1335 B. S. 
which was the last date of that year, accord- 
ingto the terms the contract between the 
parties concerned, the plaintiffs were entjtl- 
ed to a decree for rent at the rate of Rs. §00 
for the year 1335 B. S. 

The plaintiff's suit so far as it related to 
the claim forrent at the rate of Rs. 400 for 
the year 1335 and 1334 B. S. the cause of 
action for the same having accrued at a time 
when the disability in the matter of recovery 
of rent by suit by persons in the position of 
the plaintifs was existing, cannot be allow- 
ed. The plaintiffs-appellants are entitled 
only to recover by suit, rent at the rate 
admissible under the olds. 48 before Act IV 
of 1928 came into operation. In the result, 
the dismissal of the plaintiffsisuit by the 
lower Appellate Court, so far as it related 
to a claim for rent for the years 1333 and 
1334 B. 5. is modified in the manner 
indicated above. The decision of the Court 
of Appeal however so far-as it relates to 
the claim for rent for the year 1335 B. 5. 
is set aside. The plaintiffs-appellants are 
held entitled to recover rent for the year 
1335 B. S. at the annual rate of Rs. 400 as 
claimed by them with damages as claimed 
inthesuit. The appeal is allowed in part. 
The plaintiffs-appellants are to get their 
costs in the litigation, including the costs 
in this appeal, from the defendants- 
respondents. 

N. Appeal partly allowed. 

(3) (1916) 1 KB 688: 85 LI KB 537; 114 L T1209; 
FO J P 149; 140 L G R486; 327 TLR IN, 


BOMBAY HIGH COURT 
Second Civil Appeal No. 255 of 1930 
sag January 18, 1933 
RANGNE«aR, J. 
BANDRA MUNICIPALITY— 
PLAINTIFF— APPELLANT 


VETSUS 
. VENECHAND PUNAMCHAND— 
DEFENDANT— RESPONDENT 

Bombay Municipal Boroughs Act (XVIII of 1925), 
as. 73 (vii), 112—Special sanitary cess—Whether can 
be made a charge on property—Bandra Municipality 
Rules, 1920, : 

It is clear from s,73, Bombay Municipal Boroughs 
Act that there isa. distinction between a special 
sanitary cess ard a rate on buildings and lands. The 
special sanitary cess imposed under a. 73 nii) doeg 
not come under the words house rate on buildings 
or even within the words a rate on Jands-or build- 
ings and cannot be made a charge of the pro erty, 
within the limits of the Bandra Municipalit?. It. 
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isa house tax as such which is mentioned in ss. 78 to 
89 as a rate on building or lands. : 

"5. ©, A. from the decision of Assistant 
Judge, Thana, in Appeal No. 275 of 1928. 
Mr. S. R. Parulekar, for the Appellant. 

Mr. Y. V. Dixit, for the Respondent. 

Judgment.—This appeal arises out of 
a suit brought by the Bandra Munici- 
pily to recover the amount of house- 
tah, watfer-tax, and sanitary cess from 
the defendant either personally or from 
his property, The Municipality claimed a 
first charge on the property for the 
payment of these taxes. The claim was 


resisted by the defendant both on facts. 


and on law. The trial Court found that 
the defendant was not liable personally 
to pay the taxes, but as the defendant 
had purchased the property and had 
‘become the owner of it in November 
1927, the plaintiff Municipality was en- 
titled to a charge on the property in 
respect of the same. The defendant ap- 
pealed to the District Court. In appeal 
the defendant did not resist the claim 
as regards the house-tax, but contended 
that the arrears for the sanitary cess and 
water-tax, could not be a charge on the 
property. The Municipality, ` curiously 
enough, did not file cross-objections to 
the decree disallowing the claim personally 
against the defendant. ‘The learned 
‘District Judge upheld the contention of 
the defendant and allowed the appeal. 
The result was that the claim of the 
Municipality to recover the sanitary céss 
‘and water-tax personally from the defend- 
ant was disallowed by the trial Court, 
and their claim to a charge in respect of 
these taxes, allowed by the trial Court, 
was disallowed by the appellate Court. 
Hence this appeal. 


The appeal has been exhaustively argued 
by Mr. Parulekar on behalf of the Muni- 
cipality, and he stated that if he was 
not able to satisfy the Court that the 
view taken by the lower Court with re- 
gard to the sanitary cess was wrong, he 
would not take up the Court's time in 
arguing the question of water-tax, as he 
felt that s. 112, Bombay Municipal Boroughs 
Act, might not in terms apply to it and 
he has confined his argument tothe claim 
in respect of the special sanitary cess. 
The only question in appeal, therefore, is 
whether the Municipality under the Bombay 
Municipal Boroughs Act, XVIII of 1925, and 
the rules made by it under s. 58 of the 
„Ach, is entitled to a charge on property 
in respect of the tax known as special 
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sanitary cess. The other question raised 
by Mr. Parulekar is that evea if the 
Municipality are not entitled to a charge 
in this case, they are entitled to a 
personal decree against the defendant in 
respect of the amount due for this parti- 
cular tax. The question thus raised turns 
upon a proper construction o: certain 
sections of the Bombay Municipal Boroughs 
Act, 1925, read with the rules made by 
the Bandra Municipality under the Act, 
Chapter 7 deals with “Municipal Taxa- 
tion”; the first section in it is s. 73 
under sub-heading (l) ‘Imposition of 
Taxes.” The section lays down what 
taxes may beimposed by a Municipality, 
The word “tar” is defined by s. 3 as 
meaning various kinds of imports, cesses, 
charges or taxes. Section 73 shows clearly 
the distinction between various kinds of 
levies or cesses or taxes which the Muni- 
cipality can impose. Thus under s. 73 
(4) we have a rate on buildings orlands. 
Under (ii) there is a tax on certain 
kinds of vehicles or animals, etc; under 
(iii) a toll on other vehicles; under (iv) 
an octroi on animals, and so on. Then 
there is a tax on dogs. Then we come 
to (vii) which provides for. a special 
sanitary cess upon private latrines, etc., 
cleansed by Municipal agency, after 
notice given as required under the section, 


Then thereis a drainage tax, and in 
(x) ihere isa special water rate, which 
may be imposed in the form of rate 


assessed on buildings or in any other 
form and so on. Proviso (b). of the 
section shows that no special-sanitary cess 


can be levied until the Municipality has . 


“issued either severally to the persons to he 
charged, or generally to the inhabitants of the 
€ . to be charged with such cess, one 
month's notice of the intention of the Municipality 


to perform such cleansing and to levy such cess.” 


Apart from anything else it seems to 
me to be clear from s. 73 itself that 
there is a distinction between a, special 
sanitary cess and a rate on buildings 
and lands, further that in the case of 
of the latter no liability would accrue 
and no cess would be 
notice is givento the person to be charged 
thus indicating that the liability should 
be imposed on the person to whom the 
notice is given. In the same chapter 
under heading ‘(2) Assessment of and 
liability to rateson buildings or lands,” 
there are several sections running from 
78 to 89 which show clearly how - rates 
on buildings or lands ate to ‘be assessed, 
and show clearly thak it is the house 
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allowed until a. 


\ 


6" 


30° 
tax assuch which is’ mentioned and 
referred to in these sections as a “rate 
on buildings or lands.” Of these s. 85 
makes it clear that the tax imposed in 
the form of a rate on buildings or Jands 
is primarily leviable on the actual 
occupier of the property upon which the 
tax is -assessed. Then under heading 
“(4) Special provisions relating to certain 
taxes” in the same chapter, provision is 
made for assessing taxes other than those 
previously dealt with and for fixing the 
liability in respect thereof and this matter 
is dealt with in ss. 91 and 92 with the 
exception of octroi and tolls, which are 
dealt with under sub-heading (5). The 
next chapter, that is Ch. 8, refers to and 
deals with “Recovery of Municipal Claims,” 
and it is in that chapter that s. 112 
finds a place. It is on this section that 
Mr. Parulekar relies.. It runs thus: 

“All sums due on account of any tax imposed 
in the form of a rate on lands or buildings or 
both shall, subject, to prior payment cf 
revenue, if any. . . be a first charge upon 
the building or land, in respect of which such 
tax is leviable: . . 

It may be noticed that the language 
employed in this section in describing 
the tax which is declared to be a charge 
is substantially the same as the language 
in s. 85 which, it is clear, refersto a 
house-tax authorised under s. 73 (i). I 
now come to the rules entitled “Bandra 
Municipality) Rules, 1920,” a copy of which 
is made available to me owing to the 
courtesy of -Mr. Parulekar. At p. 108 
there is a heading “Time and and Mode 
of Recovery of Municipal taxes &c.” The 
first rule under that heading is r- 337 
which refers to Sch. E. Rule 317 says 
that the Municipality shall levy the taxes 
and recognise the exemptions ‘specified in 


Sch. E, which is printed at p. 176 of 
the Bandra Municipality Rules. In Seh. E 


-are various columns under various 
headings, and col. 3 is in regard to 
“Class of persons or property liable,” 
and the fourth -shows “‘Amount for which 
or rate at which classes liable.” It is 
not necessary to refer to these columns. 
Column 2 gives the names of taxes, and the 


there 


first tax described is house-tax,’ which, 
it is clear, corresponds with the first 
in s. 73 (i), and‘col. 3 shows that in 


respect of this tax all houses and buildings 
including land are liable. Coming to the 


special sanitary cess the following note’ 


3; “The owner or 


appears under col. 
discretion of the 


the occupant at the 


Municipality”; the Jest of ‘the: note is: 


land, 
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irrelevant. So that the liability in respect ` 
of the house-tax is clearly imposed on 

the house or building concerned; the- 
lability in respect of the sanitary cessis` 
imposed on the owner or occupant. Mr. 

Parulekar refers to col. 4 dealing with 

the amount which shows that the special 

sanitary cessis to be assessed in a partg- 

cular manner, i. e., 4 per cent. of renihl 

value as fixed for house-tax, assessment, 

etc., and argues that that shows that it 

is a tax in the form ofa rate on the 

houses or buildings. I am- unable to 

accept this argument particularly in view 

of the specific language of the sections 

and the rules. 

This then being the scheme of the Act 
and the rules, it is difficult to see how 
a special sanitary cess will come under 
the words “House rate on buildings” or 
even within the words “a ra'e on lands 
or buildings” occurring in e. 112 of the 
Act. There is no clear indication any-. 
where that in the case of this tax prop- 
erty was primarily liable. I think, there- 
fore, that the view of-the lower Appeéllate’ 
Court that the Act does not contemplate 
placing the burden of the special sanitary 
cess on the building concerned is ccrrect. 

This brings me to the question as to’ 
whether Mr. Parulekar is entitled to ask 
fur a personal decree in this appeal. The. 
question arises in this way. The trial. 
Court held that under the Act the defend- 
ant was not personally liable in respect. 
of these taxes, but that his property was 
and that the taxes were a charge. upon 
the same. The defendant appealéd from 
the latter part of the decree. The Muni- 
cipality filed no cross-objections to that part 
of the decree by which their claim to a 
‘personal decree was disallowed. The appeal 
Court allowed the appeal. Two ques- 
tions arise. The first is whether in this 
second appeal the Municipality can ask 
for a personal decree. The other is whe--. 
ther under the Act the defendant isper- ` 
sonally liable. I do not wish to express 
any opinion on either of these questions 
as it seems to me that on facts the 
Municipality must fail. The case for the 
Municipality was that the defendant's 
father was as mortgagee in possession 
and therefore the owner of the property 
and he was liable in respect of this tax. 
The taxes claimed were in respect of the 
period 1925-26 to January 1928. 

Now the burden of proving ' that the’ 
defendant was the mortgagee in possessien, 
and ‘that the possession commenced from: 


fsd- ” 
1923 as alleged was on the Municipality, 
They never asked for an issue on that 
point in any of the Courts and they never 
led any evidence on it. All that happened 
was that this allegation was made 
in the plaint as to which the defendant 
stated that he did not know whether his 
father was a mortgagee in possession in 
1923, The plaintiff then put in a purshis 
callg@g upon the defendant to produce the 
mortgage deed. The Municipality did 
nothing beyond this and the matter 
ended there. Apart from that the record 
is against them. It appears clearly from 
the documents which have been put in on 
behalf of the defendant that this property 
belonged to one Dala and he had mortgag- 
ed it to defendant's father. A suit ôn the 
mortgage was filed and in execution of the 
decree the defendant purchased the prop- 
erty in November, 1927. He- applied to 
the Court for being put in possession and 
the Court made an order giving him pos- 
session in November 1927, and in those 
proceedings the mortgagor made a sta: 
tement, which ison record, that-he was in 
receipt’ of rent up to November, 1927 and 
further expressed his willingness to hand 
over possession in November, 1927. Thesé 
facts clearly show that the defendant had 
nothing todo with the properiy till the end 
of 1927, and that being so, the claim of the 
plaintiff: against him must fail. In thé 
result,'therefore, the. appeal must bedis- 
missed with costs.. i oe 

= : 


Appeal dismissed. 


RANGOON HIGH COURT 
Criminal Appeals Nos. 1516, 1544 
1545 and 1546 of 1923 ; 
December 18, 1933 
Mya Bu, J. 
A. R. RAJALINGAM anp oTagRs— 
APPELLANTS 


VETSUS 
EMPEROR—Opposits Party 
Evidence Act (I of 1872), s. 114, illus (a)—Pre- 
sumption as to possession of stolen goods soon after 
thefi—Possession should be exclusive and recent— 
Criminal trial—Search—Articles of same kind seized 
—Identification by witnesses—Giving of exhibit 


" numbers—Necessity of. - 
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A man who is in possession of stolen goods soon 
after the theft may be presumed to be either the 
thief or has received the goods knowing them to be 


stolen unless he can account for his possession. In. 


order that this presumption may be raised there 
must be possession by the person against whom it 
is to be raised of recently stolen goods, Mere 
physical relation arising from the possession of the 
object is'insufficient to amount to possession whith 
connotes control over the object possessed. In order 
to rais@ this presumption legitimately, the -posses- 
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'Bigandet Street, on June 24. 
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sion of the stolen property should be exclusive as 
well as recent, Empress v, Mulhari (1), followed. 

“When the articles in an. exhibit list are each of a 
different kind, it might be excusable to refer 
to the article by describing its kind such as. a 
Jacket, a shirt, a shawl; but where there are four 
white short sleeve shirts and three other shirts the 
neglect by the Court to mention which particular 
shirt is meant by the witness who says; “I 
identify the exhibit white short sleeve shirt, or I 
identify the exhibit shirt” is quite inexcus- 
able. The Court should give exhibit numbers to 
articles identified. 


C: a ion an order of the Second Addi- 
tional Magistrate, Rangoon, dated Septem- 
ber 27, 1953, NG SAN 
_ Mr. G. D. Williams, for the Appellants, 


Judgment—In Criminal Regular 
No. 429 of 1933 of ‘the Court of the 2nd 
Additional Magistrate, Rangoon, these four 
appellants, A. R. Rajalingam, K. M. Dutta, 
M. Ghose and H. L. Bhattacharjee and 
two others, namely J. Joseph’ and: Jy 
Seelam were tried for an offence of house- 
breaking committed on June 24, 1933. at 
No. 162, Bigandet Street, punishableunder 
s. 451 (z), Indian Penal Code. K. M. Dutta 
M. Ghose and H. li. Bhattacharjee were 
alsc among the accused who were tried 
in Criminal Regular Nos. 430, 442, 463 
and 484 of 1933 of the same Qourt: 
J.Joseph was also an accused in each of 
these’ four cases, J. Seelam was an accused 
in Criminal Regular ` Nos. 429 and 430 
only. Briefly stated “K..M. Dutta 
M. Ghose, H. L: Bhattacharjee and Joseph 
were the accused in. all the five cases 
while A. R. Rajalingam was an: accused 
in Criminal Regular No. 429 only and 
J. Seelam was an accused in Criminal 
Regular Nos. 429 and 430 only, The 
ofence in each of.the five cases was one 
punishable unders..454 (2), Indian Penal 
Code. K. M. Dutta, M. Ghose and H, L. 
Bhattacharjee resided at No. 198, 32nd 
Street, while-A. R. Rajalingam and- his 
brother J. Seelam resided at No. 8, 10156 
Street. Joseph contended in each case 
that he did not live at No. 198, 32nd 
Street, but that he livedin Mandalay Road. 

The facts which gave rise to these five 


cases were as follows: During the 
absence of the occupants of the 
houses or rooms concerned, offences 


of house-breeking and theft were com- 
mitted at No. 120, 5lst Street on June 
16, at No. 41, Brooking Street on-June 
22, at No. 80, 37th Street and at No. 249 
35th Street on June 23, and at No. 162, 
The: report 
of each of these offences reached the 
Police station concerned very shortly aftey 


- 


‘kind then it migh 
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the commission of the offence was dis-. 


covered, andthe first clue leading to the 
detection of the offendeis was obtained 
by the Police on June 26, when Police 
Jonstable Mg Ohn Sein of the pawn shop 
staff arested J. Joseph at War Loan 
Pawn Shop about 1 r.m. with a harmo- 
nium’ in his’ possession. J. Joseph was 
handed -over to . the. Pansodan Police 
Station from where he accompanied the 


senior crime officer, Ma Tun Tin and his’ 


party to No. 193, 32nd Street. On ‘the 
arrival of the party H. L. Bhattacharjee 
and K.. M. Dutta were found in the house 
aud while the ‘search was going on M. 
Ghose - arrived. Altogether 44 items of 
property were seized. These constitute 
most of the exhibits in the five cases. It 
was also discovered that certain articles had 
been pawned at. certain pawn’ shops by 
Joseph and these articles together with 
the counteifoils of pawn tickets concerning 
them were seized. Seelam was arrested 
by a Police constable on July 2, He was 
al the time of arrest wearing a pair of 
black shces which arezconnected with the 
6ffence involved i+ Criminal Regular 
No. 430. Finally Ma Tun Tin conducted 
a search on July 2, at No. 8 in 101st 
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Street and seized among other things a 


short sleeve shirt and sdine pawn tickets. 
This short sleevé shirt is, according to the 
case for the prosecution, one of the stolen 
properties concerning- the offence com- 
mitted at No. 162, Bigandet Street, on 
June 24. One of the pawn tickets was 
found to be: of. an article pawned by 
Seelam. It was also discovered that a 
jacket. had beeg: pawned by Ghose at a 
pawn ‘shop. This jacket is one of he 
properties connected, ‘with the- cence in 
Oriminal Regular No; 490. | i Sy 
Joseph who has -been- ‘convicted in all 


i d Séelam? “who hasbeen . 
the six cases ape © E ? others had access, no definite presumption of his 


convicted in two of the cases do not appeal 
against the convictions and sentences passed 
by the trial Court, Before dealing with 
the merits of the individual cases.-[ may 
point out that the trial of these cases ‘has 
not been marked with the thoroughness 
that is rendered necessary by the“ fact 
that the articles seized in the course ofa 
single search concerned five different cases 
‘and they contained -many articles of the 
same kind. The trial Court did not even 
take the trouble of giving the articles 
identified by the witnesses before the Court 
their exhibit numbers. When the articles 
in an exhibit list are each'ofa different 
t be excusable to refer 
to the article by describing its kind such 
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as a jacket, a shirt, a shawl; but where 
there are four-white short sleeve shirts 
and three other shirts as in Criminal 
Regular No.: 429, the neglect by the Court 
to mention which particular shirt is meant: 
by the witness who says: “I identify the 
exhibit white short sleeve shirt, or I iden- 
tify the exhibit shirt” is quite inexcusable. 
With the exception of Ghose therg is 
nothing against the other appellants if all 
these cases othsr than the finding of 
stolen property in the houses where they 
lived. In none of the case3 has the 
Magistrate pointed out why the mere fact 
of finding. stolen.goodsin the houses where’ 
they lived evidently wilh others should be 
be considered to be sufficient to charge 
these‘ appellants individually with the 
possession of stolen goods giving rise to 
the presumption under.s. 114, Illus. (a), 
Evidence Act. A man who is in posses- 
sion of stolen goods soon after the theft 
may be presumed to be either the thief 
or has received the goods knowing them 
to be stolen unless he can account for his 
possession. In order that this presumption 
may .be raised there must be possession 
by the person against whom it is to. be 
raised .of recently stolen goods. Mera 
physical relation arising from the posses- 
sion of the object is insufficient to amount 
to possession which connotes control over 
the object possessed. Speaking of possession 
of stolen property Melvill, J. ci:ing from 
Best on evidence observed in Empress v. 
Muthari (1), at p. 733* 7 
“In order to raise this presumption legitimately 
the possession of the stolen property should be 
exclusive as well as recent. The finding it on the 
person of the accused, for instance, or in a locked- 
up house or room, or ina box of which he kept 
the key, would be a fair ground for calling on for 
his defence; but if the articles stolen were only 
found lying in a house-or room in which he lived 


with others equally capable with himself of having 
committed’ the theft, or in an open box to which 


guilt could be made." 

The soundness of the principle thus 
described’ has as far as I am awarenever 
been challenged. Jn the decision of tha 
appeals arising out of the five cases I 
adopt this principle. ,fAfter dealing with 
the appeals, his Lordship’;concluded.] In 
the result the appeals :of.A?R. Rajalingam 
(Criminal Appeal No. 1516:of 1933), K. M. 


Dutta Criminal, Appeal “No. 1544 of 1933 


and H. L. Bhattacharjee, Criminal Appeal 
No. 1546 of 1933) are allowed and they are 
acquitted. The appeal of M. Ghose(Criminal 
Appeal No. 1545 of 1933) is dismissed. 
N. Order accordingly. 
0) 6 B 731. : 
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- RANGOON HIGH COURT 
Criminal Appeals Nos. 1303, 1304 and ` 

1305 of 1933 
December 6, 1933 
_. Mya Bu ano Ba U, JJ. 

NGA SHWE DIN AND oruers— 
6 APrELLANTS 

as, fe Versus , 

_ . EMP’ ROR—Opposite PARTY - 

Penag Code (Act XLV of 1c60), 3.24, 114, 302— 
Inténtein to kill expressed by one accused to another 
—Liability of both for act committed—Criminal 
trial— Antagonistic cases against two accused persons 
—Eviience of witness on behalf .of one ~ Gross- 
examination by the other—Admissibility of evidence 
against latter -False implication of one by deceased 
—Corroboration of Statement with regard to others— 
Necessity of. 

“When two people attack another armel with das, 

and there is evidencethat one of them announced 
his intention of killing, both these persons are liable 
for the act committed by cne of them undere. 34, 
Penal Oode, Even if s 34 cannot be brought into 
play,s 114 will apply.. 

Where the case of one accused person is quite 
antagonistic to the case of his-co-accused, the evi- 
dence ofa witness called on behalf of one of them 
is admissible against the other and more 80 when 
the witness has been cross-examined on behalf of the 


other, Ram Charan Chatterjee v. Hanif Sheik 1),. 


referred to Ý 

Where there were no actual eye-witnesses to & 
murder and the deceased made several statements 
naming his assailants but admitted to his wife that 
he falsely implicated one of them as he hated 


him ; : 
Held; that unless 
ent evidence.to sup 


there was some reliable independ- 
port the deceased's statements 88 
against the other accused in material ‘particulars 
tending to show that they were actually concerned 
inthe attack on him, conviction is not proper. 

Or. A. from:an order of the 
Judge, Sagaing, dated August 28, 1933. 

Mr. Tun Aung, for Mr. Chit Tun, for. the 
Appellants. 


Ba U, J.—These three appeals relate to 
the murder of one Po Lu alias Po Thaik 
on the morning of February 18, 1933, at 
Mahtitha village. On. that morning his 
wife, Ma Tok, went to an ahlu leaving 
him alone at home. 
some little time later, she found him lying 


wounded in their compound with Tun Tin | 


supporting him. In reply to her inquiry he 
said: . 


“Maung Tun Tin étgtted this. Po Thin hit me 
with the blunt side of ada. Shwe Din stabbed me. 


Po Aung~‘held me down, and fisted me.” 

Just at that {moment Ywagaung Po 
myin and several “villagers arrived and 
tothe Ywagaung,Po Lu said: e 

upo Thin struck me with the blunt side of ada. 
Shwe Din also stabbed me witha da, Po Aung was 
also present” | 

The Ywagaung | | 
report 416 the Héadman.. The 
wentto the scéné of crime and 


19-5 & 6 


then went: and made 8 
- Headman 


at once 


Sessions | 


On her return home ë 


33 
him Po Lu 
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examined Po Lu; and to 
said : 

“J, Po Sein and Kyaw Shin were sitting inmy 
house when Shwe Din, Po Thin, Tun Tin and Po 
Aung arrived, A little later Po Thin pulled out 
a clasp knife irom his jacket and opened it saying; 
“I have come to kill you” ‘lun Tin snatched at the 
clasp knife and the knife fell down. As 1 was 
afraid 1 went inside the house. Po Thin picked up 
a shan-dama belonging to my house and chased - 
me into the room, Shwe Din, Po Aung and Tun 
Tin algo followed me. When we had arrived in 
the room Po Thin struck me on the back of my 
shoulder with the blunt edge of a da Shwe Din- 
stabbed meon the chest with a peinneywet da. Po 
Aung and Tun Tin fisted me.” š 


The injured man was then sent off to 
the Chaungu Police Station, where he mads 
his report, wherein he denounced not only 
Po Thin, Shwe Din, Po Aung ‘and Tun 
Tin as his assailants, but also a man 
called Po Ni. He said that Po Ni gave a 
dagger to Shwe Din and that Shwe’ Din. 
stabbed him with that dagger. From 
there he was sent to the Chaungu Hospital, 
where his dying declaration was taken by 
the Township Magistrate. In his dying 
declaration he made more or less the same 
accusation as he iade in his report to 
the police. Onthé'isaine day the Headman 
arrested Po Thin, Shwe Din, Po Aung and 
Tun Tin and made them over to the police 
together with the dagger Ex. land a da 
(Ex. 2), which s6nié ofthe villagers found 
in the compound. of Po Lu. From the 
Chaungu Hospital the wounded man was 
sent to the Monywa Hospital, where’ he 
died on February 23, 1933. The post- 
mortem examination showed that he had 
the following injuries:—(1) one vertical 

. penetrating stab-wound 13” x13” situated 
. on the right side of the, chest, cutting 
through the fifth rib. sandi the middle 
lobe of , tha iight*ling, and also cutting 
the saitié“lung lowers down: just above 
. tHe diaphragu end the diaphragm itself 
- and" the domer*ot thé» liver ; (2)” one con- 
tugion’ with “an abrasion 13”x4” onthe 






right shoulder-blade, and (3) one contusion 
xi", about half an inch below injury 


4°? 





andi 
Ni Was, not sent up for trial as the-de- 
ceased admitted to his wife just. before. 
“his death that he had falsely- implicated 
Po ‘Nias he hated him. Shwe Din was 
found guilty -under 8. 302, Penal Code and 
sentenced to, death; Po, Thin ‘was found . 
“guilty under s. 302 read with 8.- 34, Penal 
- Gode’.and: sentenced ‘to’ death; Po Aung . 


T le 


was’ found guilty ‘under B, 304 réad With ~“ 
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s. 34, Penal Code, and sentenced to 10 
years’ rigorous imprisonment; and Tun 
Tin was acquitted. 

Now, from the facts set out above it will 
be seen that there was no actual eye- 
witness to the stabbing. The whole case 
against the appellants depends mainly on 
the statements made by the deceased on 
different occasions to different people. 
These statements are however not consistent 
in so far as they concern Po Aung and 
Tun Tin. For that reason, apparently the 
learned Sessions Judge acquitted Tun Tin. 
Even in the case of Shwe Din and Po Thin, 
though the statements are consistent, (that 
is to say, that whenever the deceased made 
a-statement, he said that he was stabbed 
in the chest by Shwe Din and struck by 
Po Thin with the blunt side of a da), the 
consistency loses its force in view of the 
admission the deceased made to his wife 
that he falsely implicated Po Ni as he 
hated him. Therefore unless there is some 
reliable independent evidence to support 
ihe deceased's statements as against the 
appellants in material particulars tending 
to show that they were actually concerned 
‘in the attack on him, I am clearly of 
opinion that these appeals must te al- 
lowed. 

The only independent evidence on the 
record is that of Po Sein,. Kyaw Shin and 
Po Yan. Po Sein and Kyaw Shin state 
that they went to the house of the deceased 
al his invitation on the morning in ques- 
tion to chew betel; that while they were 
there, the three appellants and Tun Tin 
came; that no sooner did they arrive than 
Po Thin took out a clasp knife and at- 
tempted to stab Po Lu, but he was 
frusrated in this attempt.by the interven- 
tion of Tan Tin; “that the deceased 
then ran into-a room.follo6wed by-Po Thin 
with a dain bis.hand which be had 
picked up there,” and. by ShwezDin, Po 


Aung and Tun Tin; and that at thatjune- =ddésscnot say why Po Thin wanted to stab 
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matter was, and found the deceased lying 
woun led. 


Now if the evidence of these three 
witnesses is believed, then it must be held 
ihit it is proved bevond doubt that the 
three appellants and Tun Tin were atthe 
house of the deceased on the morning in 
question. There is no reason why iheir, 
evidence should not be believed, as if is 
corroborated by the partial admidsion 
made by two of the appellants, namely, 
Po Thin and Po Aung. They admit that 
they went to the hdtse of the deceased on 
the morning in question, but deny that they 
wert with either Shwe Din or Tun Tin. 
They say that they went there to demand 
a debt, that on their arrival they found 
Shwe Din and the deceased having a 
dispute, that in the course of the dispute the 
deceased slapped Shwe Din, and that there- 
upon Shwe Din stabbed the deceased, Be 
that as it may, what is now proved is that all 
the three appellants and Tun Tin went to 
the house of the deceased either together or 
sepasa’ely on the morning in question and 
that only after their arrival a quarrel 
brcke out, and in the course of the quarrel 
the deceased received three injuries, one 
of which proved fatal. From these proved 
facts, four questicns arise for solution: (1) 
With whom had the deceased a quarrel ? (2) 
What was the cause of the quarrel ? (3) Who 
inflicted the fatal injuries? (4) If more 
than one inflicted the said injuries, what 
was their intention in inflicting them? 


I will deal with questions Nos. (1) and (2) 
together. The evidence bearing on these 
two questions isin conflict. Po Sein, as 
pointed out above, states that as soon asthe 
three appellants and Tun Tin sat down, Po 
Thin took out a clasp knife and attempled to 
stab the deceased, but was frustrated in 
his attempt by Tun Tin who snatched at the 
knife and said to Po Thin “don't doit.” He 


ture they ran away from the house through. fhe*“deceased. Kyaw Shin's evidence is 


fear. 
In the case of Po Yan he was a neigh- 
bour of the deceased, and he states that on 
the morning in question he saw these 
appellants and Tun Tin’go to the house of 
the deceased, who was at that time with 
Po Sein-and Kyaw Shin, and that not 
leng after their arrival he heard a com- 
_motion‘and: saw Po Sein running away 
with. an injuryon his head. He adds that 
not.long after he heard the wife of the 
decaased shout out for help, and that 
thereupon he went to find out what the 


” <8lso to the same effect. 


M On the other hand 
the deceased in his statement to his wife 
said that it was Tun Tin who started the 
quarrel and that Po Thin attempted to stab 
him with a clasp knife. To make the po- 
sition more coniused, the two appellants, 
Po Thin and Po Aung ‘put-.all the blame on 
the deceased by saying that it was he who 
started the fight bi slapping appellant 
Shwe Din on the cheek. In this conflict of 
evidence, the question as to with whom the 
deceased had a quarrel and what the cause 
of the quarrel was must remain obscure, J 
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will refer to this question again when I 
deal with the question of sentence. 

In dealing with question No. (3), so far 
as appellants Shwe Din and Po Thin are 
concerned, their participation in the attack 
on the deceased is, In my opinion, proved 
beyond doubt. From the statements of the 
deceased set out above it will be seen that 
the defjeased was quite consistent in his 
denunciation of these two appellants as two 
of his assailants. He said that Po Thin had 
struck him with the bluñt side of a da and 
that Shwe Din had stabbed him in the 
chest. These statements are corroborated 
by both Po Sein and Kyaw Shin. Both 
of them say, as pointed out above, that Po 
Thin first took out a clasp knife and at- 
tempted to stab the deceased, and that when 
he was frustrated in his attempt by Tun 
Tin, he (Po Thin) picked up ada and fol- 
lowed the deceased into a room. In the 
case of Shwe Din they say that he was also 
one of the men who followed the deceased 
into the. room, but they admit that they did 
not see anything in the hand of Shwe Din. 
This, however, does not, in my opinion, help 
Shwe Din much, for these two is kaba 
ran away as soon as the fight began. There 
is however the evidence of Ma E Sein (D. 
W. No. 9), to show that it was Shwe Din 
who had stabbed the deceased. The evi- 
dence of Ma, Sein—though she is one of the 
defence witnesses - is, in my opinion, clear- 
ly admissible as against Shwe Din inas- 
much as the case of her husband, on whose 
behalf she was called, is quite antagonistic 
to the case of Shwe Din. F urthermore, she 
was allowed to bé cross-examined by Shwe 
Din’s Advocate: see Ram Charan Chatterjee 
v. Hanif sheik (1). Therefore so far as 
these two appellants are concerned, I am 
satisfied that they attacked the deceased 
‘with das. 


if true, does not establish that defence. AS 
pointed out by the learned Sessions Judge, 
the ahlu where Shwe Din was alleged to be” 
on the morning in question was only about 
a call away from Po Lu’s house, and so he 
could have slipped away to that place with- 
out being observed by anybody if he want- 
ed to. That was in fact the view of the 
"assessors, for they unanimously found these 
two appellants to be two of the assailants. 
As regards Po Aung, his case is, in my 
opinion, not free from doubt. There is no 
difference between his case and that of Tun 
Tin. Ib will be noticed from the statements 
“f the deceased set out above that the de- 
(1) 21 O 401, : 


b 


The evidence of Shwe Din’s wit- w 
nesses who were called to prove an alibi, even” “sentence, 
S68 „throws any light on the question as to 
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ceased was not consistent in his denuncia 
tion of this appellant and Tun Tin. When 
he made his statement to the Ywagaung, 
all he said about this appellant was that he 
(Po Aung) was present when Po Thin and 
Shwe Din attacked him. So was Tun Tin, 
It is true that according to the evidence of 
Po Sein and Kyaw Shin, Po Aung also 
followed the deceased with Po Thin and 
Shwe Din into the room. So did Tun Tin. 
The only differences between his case and 
that of Tun Tin is that he did not prevent 
Po Thin from attacking the deceased. From 
this non-interference alone on behalf of the 
deceased I do not think any presumption 
adverse to the appellant should be drawn. 
For these reasons I would allow his ap- 
peal. 

Now comes the question of the intention 
of Po Thin and Shwe Din in attacking the 
deceased. So far as the appellant, Shwe 
Din is concerned, I have no doubt in my 
mind that the offence which he has commit- 
ted is one of murder. It is proved, as 
pointed out above, that it was he who in- 
flicted the injury on 'the chest of the de- 
ceased, and that injury was, according to 
the medical evidence, sufficient in the ordi- 
nary course of nature to cause death, “As 
regards Po Thin,I entirely agree with the 


learned Sessions J udge when he says: 

. “In my opinion when wo people attack another 
armed with das, and there is evidence that one of ae 
them announced his intention of killing, both these 
persons are liable for the act committed by one of 
them under s. 34, Indian Penal Code.” 


Even if s. 34 cannot be brought into play, 
I am still clearly of opinion that, having 
regard to expl. (2) to s. 107, Penal 
Oode, Po Thin will be guilty under s. 114, 
Penal Code. For all” these reasons, the 
convictions.-of Shwe Din and Po. Thin must, 
in my opinion, be confirmed.. ne 

There-however remains the question of 
“None of thé prosecution witnes- 





“hat the cause of the quarrel was: Po 
“Thin and Po Aung have stated, as pointed 
out above, that the deceased had a dispute 
with , hwe Din over a towel and that: in the 
course of the disputs the deceased slapped 
Shwe Din. Bearing in mind what the ante- 
cedents of the deceased were, there seems 
to be some truth in what these two appel- 
lants have stated. The deceased “was ad- 
mittedly a bad character. He came out of 
jail only about a year before thẹ occurrence ` 
of this case and at the. time of the occur- 
rence he was actually under Police surveil- 
lance. Therefore it is more likely, as al- 
leged by Po Thin and Po Aung, that it was 


:6 
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Ne who started the quarrel. In these cir- 
Cumstances, I am of opinion that Po Thin 
and Shwe Din do not deserve the extreme 
Penalty of the law. 
` I would confirm the convictions of Po 
Thin and Shwe Din, but 1educe the sentence 
to transportation for life. The conviction and 
sentence passed on Po Aung will be set aside 
and he will be released so far as this case is 
concerned. 
` Mya Bu, J.—I agree, 

Ni. Order according y. 


CALCUTTA HIGH COURT 
Criminal Revision Nos. 1051 and 1186 of 1933 
January 26, 1934 
MUKERJI AND S. K. Guosz, JJ. 

Raja NAGENDRA NATH SINHA 
SAHA ROY AND ANOTHER — ÅCCUSED— 
PETITIONERS 
versus 
EMPEROR ~— Opposire Party 

Penal Code (Act XLV of 186), s  403—Taking 
delivery of goods in pursuance of notice of the trial 
Magistrate with the knowledge of an orderto the 
conirary bya Court of appeal—Notice of 
Magistrate containing alternative of forfeiture in 
case of failure to take delivery—Goods disposed of — 
Offence under s. 43, if committed 

The trying Magistrate while acquitting the 
accused ordered the alleged stolen logs of wood to 
be returned to thecomplainant The accused preferr- 
edan appeal unders 520, Criminal Procedure Code. 
The appeal was admitted and an order staying the 
restoration of logs tothe complainant was passed. 
But by mistake in office this order was not com- 
municated to the trial Magistrate. Inthe meanwhile 
the logs'were taken delivery of by the complainant. in 
pursuance of the notice calling upon him 
to take delivery within three days ofthe receipt 
of the notice failing which they were to be sold and 
proceeds’ forfeited whereupon the Court of Appeal 


started prosecution against’ the complainant under. 


s. 403, Penal Code: á 

Held, that no offence under s. 403, Penal Code was 
committed. Even though the accused may have been 
aware of the stay order there was a notice with the 
alternative of forfeiture and even if after taking deli- 
very he disposed them off pending consideration in 
appeal, he cannot be held guilty under s, 405. 

Held, also, that the proper relief for the complain- 
ant was to be obtained in the Oivil Court. 


Messrs. D. N. Bhattacharjee, Durga Das 
Roy, and Mr. Apurba Charan Mukherjee, for 
the Petitioners. Ya 

‘Messre. D. N. Bhattacharjee and Durga 
Das Roy, forthe Opposite Party. | 
Judgment. 

Cr. R. No. 1051 of 19338~—This a 
Rule issued at the instance of two peti- 
tioners, No. 1 -Raja Nagendra Nath Sinha 
Saha Roy and No, 2: Nagendra Nath 


Cd 


the trial 
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Das calling upon the District Magistrate 

of Midnapur to show cause why certain’ 
proceedings complainedof in the petition’ 
on which this Rule has been issued, should 
not be quashed or why such other or fur-~ 
ther orders should not be made as to this 

Court may seem fit and proper. 

The facts necessary to be stated for the 
purposes of this Rule are the followmg:— 
The Petitioner No. 1 is the proprietSr of'a. 
jungle which he alleges is in his khas 
possession; and the petitioner No. 2 isa 
forest guard in the employ of the petitioner 
No. 1. Acomplaint was lodged -on behalf 
of petitioner No.1 against one Baikuntha 
Nath Ghose and others as accused persons 
alleging that they were in possession of 
certain stolen properties, to wit, certain 
logsof wood, the allegation being that they 
had been taken away by theft from a’ por- 
tion of the jungle in the khas possession 
of petitioner No. 1. The case was 
tried by a Second Class Magistrate, who 
acquitted the accused holding that the 
prosecution had failed to prove beyond 
reasonable doubt that the trees in question 
had been cut from the plos which was 
alleged to bein the khas possession of the 
complainant, i. ¢., petitioner No. 1. At 
the same time, the Magistrate ordered the 
alleged stolen logs to be returned to 
petitioner No. 1. This order was made on 
June 5, 1933. The accused Baikuntha 
Nath Ghose and o hers preferred an appeal 
under s. 520, Criminal Procedure Code, on 
June 7, 1933 and the Additional’ District” 
Magistrate of Midnapur on the same day 
admitted the appeal, calléd for the records, 
directed issue of notice on the complainant 
aud fixed June 22, 1933, for the hearing of 
the appeal. At the same time, the learned 
Additional District Magistrate made an 
order staying the restoration of the prop- ` 
erties to the complainant, i. e. peti- 
tioner No. 1, pending disposal ofthe appeal. ` 


It now appears that on account of some 


mistake in the office of the learned Addi- 
tional District Magistrate, the order stay- 
ing the restoration of the properties was 
not communicatedto the trial Magistrate. “ 
Itis not necessary to refer to the orders that 
were thereafter passed from time to time 
by the latter, but it will be sufficient to `~ 
state that eventually, on July 5, 1933, a 
notice issued by a Police officer of Binpur 
Police. Station was received by some 
officer of petitioner No. 1 whereby the 
said ‘petitioner was called upon to take 
delivery of the trees and it was also stated . 
in that notice that if the said petitioner 
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failed to take delivery of within three days 
of the said notice the same would be sold 
by public auction and the sale proceeds 
would be forfeited, to Government. The 
notice also said that it purported to be 
issued in pursuance of the order -which the 
trial Magistrate had made. On receipt of 
the, aforesaid notice, on, July 7, 1933, 
Petitioner No. 2. took delivery of the logs 
fromthe President Panchayet in whose 
charge thesaid logs had been up..to that 
time. The fact that the properties had 
thus beentaken away by petitioner No. 2 
on behalf of petitioner No.. 1 was not 
brought to the notice of the Additional 
District Magistrate when he heard the 
appeal under s. 520, Criminal Procedure 
Code. This the learned Magistrate did on 
. July 11,1933. On that day the learned 
Additional District Magistrate holding that 
the proper order to .make in the circums- 
tances of the. case was to return the logs 
to the persons with whom they had been 
found, allowéd the appeal, set aside the 
order of the trial Magistrate and directed 
that the logs in question should.be returned 
to thé aforesaid Baikuntha Nath Ghose and 
others. On these facts, the Additional 
District Magistrate, on September 20, 1933, 
direc:ed the prosecution of the two petitioners 
foran offence under s. 403, Indian Penal 
Code. He purportedto take cognizance of 
the offence under s. 190 cl. (1), sub-cl (e) of 
the Cede. .It is against this order of the 
Additional District Magistrate thatthe pre- 
sent Rule is direc:ed. 

It appears that the proceedings have 
been taken as aforesaid by the learned 
. Additional District Magistrate upon the 
view that although on-July 11, 1933, the 
properties were ordered to be restored to 
Baikuntha Nath Ghose -and others by the 
order which the learned Magistrate made 
in the appeal on that date, that order 
became infructuous because thetwo peti- 
tioners had taken delivery of the properties 
in pursuance of the notice which they had 
obtained from the Police though they knew 
full well that a stay order had been made by 
the said learned Magistrate on June 7, 1933, 
prohibiting such delivery and that after 
taking delivery the properties had already 


been converted by the said petitioners to: 


their own use. The learned . Magistrate in 
the order which he made taking cognizance 
of the offence has expressly stated that 
the’ petitioners must have acted dishonestly in taking 
delivery of the properties:.from the police on July 
_ 7,1933 and converting them to their,own use". 5 


. Ùi the explanation which the learned Magis- 
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trate has submitted in answer to this Rule 
he has emphasised the position that the 
fact that the stay order had been issued by 
him was, known to the Pleaders--who-were 
appearing in the case on behalf ‘of the 
petitioners in his Court and he has further 
said that from such knowledge ori the part 
of the Pleaders, knowledge of the peti- 
tioners should be presumed. He has 
observed thus:— -~ ` ssh grag oaks 
“The applicants knew of the stay order as éarly 
as June 22, 1933, if not earlier and (that) in spite of 
such knowledge they afterwards disposed of the 
property in such a way as to make it impossible of 


being returned to the other party if the Additional 
District Magistrate would order such return.” 


According.to the learned Additional Dis- 
trict Magistrate, therefore the offence was 
committed before the order for return ‘of the 
logs was-made-by him and consisted'in this 
that. in spite of the stay order and with 
knowledge thereof the petitioners had taken 
the logs: and disposed of them.’ This, in 
our judgment, was not sufficient - for 
constituting an .offence of» criminal mis- 
appropriation. Even thoughthey may have 
‘been aware of the stay order there was the 
notice issuéd by thé Police, which in distinct 
terms called upon them to,take delivery of 
the-logs and threatened them with a for- 
‘feiture in case no delivery was taken. 
They were thus clearly justified in taking 
delivery of the logs. If after doing so they 
disposed of them, although they may 
have known that the question, as.- to 
whom they should be given, was. pending 
consideration in appeal they cannot be held 
guilty of criminal misappropriation. To 
found a case under s.4U3, Indian Penal 
Code, it would be necessary to allege 
something more, and indeed Mr. Mukherjee 
who has appeared on. behalf of Baikuntha 
Neth Ghose and others has himself seen 


the point. He has therefore placed con- 
siderable reliance upon a statement 
which is to be found in an affidavit, 


- which has been filed on behalf of his 


clients and which is to the effect that 
the properties were disposed .of by- the 
petitioners or converted by them to their 
own use after the Additional District Magis“ 
trate had made his order on July 11, 19338.- 
This statement has been’ made in-an 
affidavit.the deponent whereof has stated: 
that it is true to his information. obtained’ 
on,an.enquiry which he held. He has nôf 
given the particulars of the inquiry or'the 
source of his information. We- expressió: 
opinion on: the ‚question: whether a pro 
secution under s. 403, Indian Penal Oode 


`~ 
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could or would not be justified upon an 
allegation that even with knowledge of the 
order passed by ithe Additional District 
Magistrate on July 11,1933, the peti- 
tioners converted the properties to their 
own use, because this does not seem to us 


to be the ground upon which the Addi- - 


tional District . Magistrate has proceeded. 
His order appears to us to be based on the 
fact that with knowledge of the stay order 
the properties had been taken delivery of 
by the petitioners and disposed of or con- 
verted ina manner which would make it 
impossible to restore them to others if an 
order to that effect was eventually passed. 
We are of opinion, therefore, that upon the 
materials on which the learned Additional 
District Magistrate has proceeded, such a 
prosecution would not be justified and can- 
not be allowed to proceed. 

Weaccordingly make the Rule absolute 
and quash the proceedings under s. 403, 
Indian Penal Code against the two peti- 
tioners which have been started by the 
Additional District Magistrate under s. 190 
oe (1) sub-cl. (c), Criminal Procedure 

ode, 


Cr. R. No, 1186 of 1983—In this case 
the aforesaid Baikuntha Nath Ghose 
and others have obtained a Rule to show 
cause why the order made by the Ad- 
ditional District Magistrate on their 
application of September 20, 1933, should 
not be set aside and why the opposite 
parties, namely, the two petitioners in 
Revision Case No. 1051 of 1933 just dispos- 


ed of should not be directed to bring into- 


Court the value of logs for payment to 
the petitioners or why such other order 
should not be made as to this Court may 
appear fit and proper. The order of the 
learned Additional District Magistrate 
which is complained of in this case runs jn 
these words :— 

“The property ordered to be restored to Baikuntha 
Nath Ghose and othe:s by the Addittonal District 
Magistrate on July 13, 1933, has already been 
converted to their own use by Nagendra Nath 
Sinha, Sahas Roy and Nagendra Nath Das. No 
further action can be taken with regard to the 
property in a Oriminal Court. Baikuntha Nath 
Ghose and others should seek relief in Oivil Court 
about the matter”. 

In support of this Rule Mr. Mukherjee has 
contended that the Criminal Court is not 
powerless in circumstances such as these to 
give an aggrieved party the remedy which 
he stands in need of. He has drawn our 
attention to the decision of the Special 
Bench of this Court in the case of Ali 
Muhammad Mandal v. Piggot, 32 Or. L. J. 
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270 (1) and to the terms of s. 517, Criminal 
Procedure Code as amend in 1932 and has 
argued that even though some of the logs 
have been used up and the rest sold to 
others it is open to the Criminal Court 
to compel the opposite parties to produce 
such properties as may be capable of 
production and also to produce the money 


- equivalent of such properties as may be 


incapable of production. Withogt dis- 
puting for a moment the power which a 
Criminal Court has got in this respect, 
we think it will be highly inconvenient on 
the part of the Court now to launch upon 
an enquiry as to what happened tothe logs, 
how much has been used up by the 
opposite parties in constructing their 
buildings and how much hes been sold 
away and for what price. Ifit was possible 
from the record, as it is, to get any idea as 
to the value of the logs actually fetched 
at their sale or if any specific amount of 
money could be seized as representing such 
sale proceeds, such an order could, with 
propriety, be made by the Court. It has 
been pointed out to us that in a certain 
petition which the opposite parties made, 
they stated that the value of the logs 
would be Rs. 300 or so. Upon such a 
statement as that and without knowing 
what amount, if any, was actually fetched 
at the sale it would not be pssible for 
the Court to make any order in petitioners’ 
favour. If an enquiry is to be launched 
upon in order to ascertain the necessary 
particulars, there is every likelihood of 
such an enquiry to be not productive of 
any satisfactory result. 

We think the order which the learned 
Additional District Magistrate has made, 
advising the petitioners Baikunatha Nath 
Ghose and others to seek relief in the 
Civil Court, isthe proper order to make in 
the circumstances of the case. 

The Rule is discharged. : 

D. Rule discharged. 
(0) 60 Ind, Cas. 325; 32 O L J 270; 22 Or. L J 213; 
48 C 522, 


RANGOON HIGH COURT 
Civil Miscellaneous Application No. 66 
of 1933 
January 41, 1934 
Paar, C. J., and BAU, J. 
K. M. O. CHETTYAR FiRu— PETITIONER 
| versus 
COMMISSIONER OF INCOME TAX, 
BURMA— OPPOSITE Party 
Income Tax Act (XI of 122), s. 28-—Maximum 
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penalty that can be imposed under s. 28 (1}~ Extent 
of— Income’ in the terms ‘real amount of vncome' 
and ‘correct income’ in s. 28—Interpretation—Quan- 
tum of penalty—Question of fact and not of law. 

The maximum penalty that can be imposed 
under s 28 (1), Income Tax Act, is a sum repre- 
senting the difference between the tax on the 
income declared by the assessee and the tax on 
the income ascertained under . the Income Tax 
Act in respect of which the assessment has been 
made. [In re Commissioner of Income- tax, Burma 
v. A. A. R. Chettyar Firm (1 , followed 

The same meaning must be attributed to the 
term “income” for the purpose of construing the 
words “real amount” of income and “correct income” 
ins, 28 In proceedings under e 28, the income-tax 
authorities ought to act fairly and reasonably in 
the circumstances of each case. 

, The quantum of the penalty within the statutory 
limit that ought tobe imposed is a matter of fact 
and not of law, and is to be determined by the 
income-tax authorities, and not by the Court. 

Mr. Darwood, for the Petitioner. - 

The Government Advocate, for the Com- 
missloner, 

Page, C. J—This application for a 
mendamus tothe Commissioner of Income- 
tax, Burma, requiring him to state a case 
under s. 66 (8), Income Tax Act, is dis- 
missed. The case turns upon the con- 
struction of s. 23 (1), Income Tax Act, 
which runs as follows : 

“If the Income-tax Officer, the Assistant Com- 
missioner or the Commissioner, in the course of 
any proceedings under this Act, is satisfied that 
an assessee has concealed the particulars of his 
income or has deliberately furnished inaccurate 
particulars of such income, and has thereby re- 
turned it below its real amount, he may direct 
that the assessee shall, in addition to the income- 
tax payable by lim, pay by way of penalty a 
sum not exceeding the amount of the income-tax 
which would have been avoided if the income so 
returned by the ascessee had been accepted as the 
correct income.” : 

The question with respect to which 

the assessees invited the Court to order 
the Commissioner of Income-tax to state 
a Case 1s: 
“whether in the present case the amount of 
income-tax which would have been avoided if the 
income returned by the assessee had been accepted 
as correct was properly computed.” 

The material facts are that in respect 

of the 1931-32 assessment, by reason of 
the default of the assessees in making 
their return, it became necessary for the 
Income-tax Officer fo estimate the income 
of the assessees liable to assessment under 
s. 25 (4) and in the course of the assess- 
ment proceedings: 
“the Income-tax Officer discovered that the ‘assessees 
had deliberately furnished inaccurate particulars 
of their income and had concealed a portion of 
their income.” 


The return of income by the assessees 
purpgrted to disclose a net loss of 
Rs. 31,751-12-3, and the Income-tax Officer 
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after making an enquiry into the matter 
came tothe conclusion that the assessees’ 
had: 


“deliberately carried to a misleading head of account 
certain sums amounting to.many thousands of 
rupees.” $ a 

In the event income-tax was assessed 
upon an estimated income of Rs. 50,00J. 
The Income-tax Officer then proceeded to 
impose a penalty upon the  assessees 
under s. 28; and after appeals from the 
order of the Income- tax Officer had been 
presented to the Assistant Commissioner 
and to the Commissioner, a penalty was. 
finally imposed of an amount representing 
the difference between the tax on 
Rs. 7,000 and the tax on Rs. 50,000. I 
will assume for the purpose of the 
present application that the question of 
law upon which it is now sought to obtain 
an order requiring the Commissioner of 
Income-tax to state a case arose in the: 
course of the proceedings before the Assist- 
ant Commissioner. 

Now, the income-tax authorities in im- 
posing a penalty upon the assessees under 
s. 28 acted in accordance with the con- 
struction that has been placed upon the 
sectionin In re Commissioner of Income- 
tax, Burma v. A. 4. R. Chettyar Firm (1). 
In that case it was held that 
“the maximum penalty that can’ be imposed under 
s. 28 (L) is a sum representing the difference 
between the tax on the income declared by the 
assessees and the tax on the income ascertained 
under the Income Tax Actin respect of which the 
assessment has been made” 

The question which now falls to be 
determined is whether the construction that 
was placed on s. 28 in In re Commissioner 
of Income-tax, Burma v, A. A. BR. Chettyar 
Firm (1) was correct. It is common ground 
that the same meaning must be attribut- 
edto the term “income” for the purpose 
of construing the words “real amount” 
of income and “correct income” in s. 23 
and the income-tax authorities in the 
present case have treated the words “real 
amount” of the income and ‘‘correct income” 
as referring to assessable income. Apply- 
ing that criterion the “real amount” of 
the assessable income in the present case 
is Rs. 50,000 and if the assessable income 
returned by the assessees had been ac- 
cepted as the correct assessable income 
it would have been nil. Jt follows that 
the amount of income-tax which would 
have been avoided if the assessable in- 
come returned by the assessees as nil had 
been accepted as the correct income is 

(1) 142 Ind, Oas. 718; A I R 1933 Rang. 30; 11 
R 75; Ind. Rul. (1933) Rang. ae 
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the difference between the income-tax on 
no assessable income, that is, nil and 
the income-tax on the real assessable 
income which in the present case is to 
be taken as Rs. “90,000. In my opinion 
the construction that was put upon s. 28 
by the income-tax authorities following 
In re Commissioner of Income-tax, Burma 
v. A. A R.Chetiyar Firm 1) was correct. 

I am not sure that I was ahle to 
appreciate the argument presented in 
support of the mandamus but I under- 
stood the contention on behalf of the 
applicants to be that the amount of the 
penalty cannot exceed the amount of the 
tax on the concealed assessable income. 
Of course, that is not the test that is 
laid down in the section as I construe 
it, but upon that hypothesis the learned 
Advocate for the applicants argued that 
as the total income must be taken to be 
Rs. 50,000 and certain items amounting 
to Rs. 38,000 were wrongly deduced from 
the assessable income returned, but 
nevertheless were disclosed, the maximum 
penalty could not exceed the amount of 
the tax on Rs. 12,000, i.e., the difference 
between Rs. 50,000 and Rs. 38,000. To 
dispose of this contention, which appears 


to be wholly fallacious, it is enough to . 


say that it has been found by the 
income-tax aulhorities, and it is not now 
disputed, that the assessees “deliberately 
furnished inaccurate particulars” in respect 
of the sum of Rs. 38,000 and thereby 
pro tanto the amount of the true assess- 
able income was diminished. It follows 
therefore, that if what I regard as this 
obviously erroneous ‘construction of the 
section is adopted, this sum of Rs. 38,000 
is not to be deducted from the total amount 
of the assessable income for the purpose of 
ascertaining the maximum penalty that can 
be imposed. a 

As I have already stated, however, I 
am of opinion that under s. 28 it is the duty 
of the income-tax authorities to estimate 
the amount of the penalty, if any that 
ought to be imposed upon contumacious or 
fraudulent assessees, but that in imposing 
the penalty, the maximum limit that is 
placed upon the quantum is that the 
penalty must not exceed the difference 
between the amount of the tax on 
the income assessable under the Act, 
and the amount of the tax upon the 
assessable income as returned by the 
assessees, 
ke In the present case the Commissioner 
of Income-tax in the exercise of his dis- 
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cretion did not impose the maximum 
penalty, and in proceeding under s. 28, 
the income-tax authorities ought to act 
fairly and reasonably in the circumstances 
of each case as the Commissioner appears 
to have done in the present case. But 
the quantum of the penalty within the 
statutory limit that ought to be imposed 
is a matter of fact and notof law, d is 
to be determined by the inconfe-tax 
authorities, and not by the Court. For 
these reasons the application is dismissed 
with costs, ten gold mohurs. The applic- 
ants apply that the fee of Rs. 100 de- 
posited under s. 66 (2) of the Act should 
be returned tothem. The application is 
rejected. 

Ba U, J.—I agree. 

N. Appllication rejected. 


PATNA HIGH COURT 
Civil Revision Petition No. 249 of 1933 
January 3, 1934 
MOHAMAD Noor AND Acarwata, Jd. 
ISHWARI PRASAD SINGH AND OTHERS— 
PLAINTIFFS —PETIT.ONERS 


versus 
RAGHUBANS LAL AND oraers — 


DEFENDanTs— OPPOSITE PAKTIES 

Mortgage—Sutt on mortgage— i reliminary decree— 
Appeal—Pendency of uppeal—Whether takes away 
power of Courtto pass final decree during the 
pendency—Order suspending passing of final decree 
till disposal of appeal—Whether ‘constitutes a 
decree. 

The pendency of an appeal against the prelimi- 
nary decree in a mortgage suit does not take away 
the power of the Court to pass a final decree during 
the pendency of the appeal, Sat Prakash v, Bahal 
Rai (9), followed, 

[Case law discussed,] 

Where the Court has not absolutely refused to 
pass a final decree but has held that the final decree 
could not be passed as long as an appeal against the 
preliminary decree was pending, the order is not 
a decree asit does not conclusively determine the 
rights of the parties with regard to any mattera in- 
controversy in the suit Kumar Ganganand Singh 
v. Rai Pirthi Chand (1), referred to, Akikunnis- 
sa Bibee v. Roop Lal Das (2), Hatem Ali v, Abdul 
Ghafur (3), Madho Ram v, Nihal Singh (4) and 
Subha Lakshmi Ammal v. Ramalinga Chetty (5), 


distinguished. 

O. R. P. from an order of the Sub-Judge, 
Gaya, dated April 26, 1932. 

Messrs. A. B. Mukherji and B. B. 
Mukerji, for the Petitioners. 

Messrs. Khurshaid Husnain and Rajki- 
shore Prasad, for the Opposite Parties. 

Mohammad Noor, J.—This applica- 
tion is directed against an order of the 


Subordinate Judge of Gaya, refusing to 
pass a final decree in a mortgage suit 
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on the ground that an appeal against 
the preliminary decree was pending before 
this Court. The learned Subordinate 
Judge, on the basis of some decisions 
which I shall just refer to, has held that 
during the pendency of an appeal against 
a preliminary decree for sale final decree 
could not be passed. 


A bpreliminary objection has been taken 
on behalf of the opposite party that the 
order of the learned Subordinate Judge 
is a decree and appealable, and therefore 
application for revision does not lie. Re- 
liance is placed by Mr. Khurshaid 
Husnain who appears on behalf of the 
opposite party on the decision in Kumar 
Ganganand Singh v. Rai Pirthi Chand (1). 
In that case the objection of the judgment- 
debtor against the passing of the final 
decree was disallowed and a final decree 
was passed. The judgment-debtor pre- 
ferred a miscellaneous appeal against 
that order. It was held by this Court 
that the order was a decree and was ap- 
pealable as such and not as an order. 
The Court relied upon the decisions in 
Akikunnissa Bibee v. Roop Lal Das (2), 
Hatem Ali v. Abdul Gaffur (3), Madho 
Ram v. Nihal Singh (4) and, Subha Lak- 
shmi Ammal v. Ramalinga Chetty (5). Mr. 
Abani Bhusan Mukherji on behalf of 
the petitioner contends that none of those 
cases is an authority for the proposition 
that where the Court has not absolutely 
refused to pass a final decree which 
amounts to a dismissal of the suit alto- 
gether, but has only postponed it on the 
ground that the passing of the final 
decree was not proper at that stage, the 
order amounts to a decree. An examina- 
tion of the cases referred to will show 
that this contention is well-founded. In 
the case reported in Akikunnnissa Bibee 
v. Roop Lal Das (2), the passing of the 
final decree was altogether refused on 
the ground that the preliminary decree 
was passed against a dead man, and 
therefore no decree existed which could 
be made final, In the case reported in 
Hatem Ali v. Abdul Gaffur (3), the pas- 
sing of the final decree was refused on 
the ground that the decree was satisfied; 


Q)5 PLIJ 342. 

(2) 25 O 133. 

(3)8 O W N 102. 

(4) 30-Ind. Cas. 494; 38 A 21; 13 A L J 985. 

(5) 48 Ind. Cas. 295; AIR 1919 Mad. 709; 44 M 
52; GAR) M W:N 792; 35 M L J 552; 8 L W 526; 24 
MLT 486. 
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and in the cases reported in Madh Ram 
v. Nihal Singh (4), and Subha Lakshmi 
Ammal v. Ramalinga Chetty -(5), the Court 
held that the passing; of the final decree 
was barred by limitation.”-In the case 
before us the learned, Subordinate Judge 
has not absolutely refused. to passa final 
decree. He has held-that the final decree 
could not be passed as long as an appeal 
against the preliminary decree was pend- 
ing. In my opinion, such an order can- 
not by any stretch of imagination be held 
to be a decree. There is a good deal of 
difference between an absolute refusal to 
pass a final decree and the postponement 
of the passing of it. Under the Civil Pro- 
cedure Code: 

“Decree means the formal expression of an ad- 
judication which, so far as regarus the- Court 
expressing it, conclusively determines the rights ‘of 
the parties with regard to all or any of the mat- 
ters in controversy in the suitand may be either 
preliminary or final.” 

Now, the order complained of does not 
conclusively determine the rights of the 
parties with regard to any matters in con- 
troversy in the suit. It simply decides 
that the passing of the final decree is 
suspended till the disposal of the appeal 
against the preliminary decree. A decree 
can be either preliminary cr final 
or partly one and partly the other. A decree 
is preliminary ‘‘when furlher proceedings 
have to be taken before the -suit can be 
completely disposed of.” Itis final “when 
such adjudication completely disposes of 
the suit.” It is partly preliminary and 
partly final if it finally adjudicates the 
right in respect of some rights and directs 
further proceedings in respect of other 
rights, as for instance when it decrees 
possession of property and directs an 
inquiry to ascertain the ‘mesne profits. 
Now it is obvious that this order cannot 
be said to be a final decree because it 
has not completely disposed of the mort- 
gage suit. It cannot be a preliminary, 
decree either, because it does not direct 
any further step to be taken. Mr. 
Khurshaid Husnain however contends that 
it is a second prelimary decree in the 
mortgage suit. I am unable to agree 
with this contention. There is no adjudica- 
tion of the rights of the parties in the 
suit. Mr. Khurshaid Husnain contends 
that the order adjudicates that the pet- 
jtroners were not entitled to a final decree 
at this stage. No doubt the Subordinate 
Judge has used language to this effect, 
but in effect he has only held that dur- 
ing the pendency of the appeal the.power 
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of the Court to pass the final decree is 
suspended; and I do not think that such 
an “order comes within the definition of 
“decree” as given in the Code. I there- 
fore hold that the preliminary objection 
must be overruled. 

I now come to the main controversy, 
namely, whether the pendency of an appeal 
against the’ preliminary decree precludes 
the Court from passing the final decree. 
The learned Subordinate Judge has relied 
upon the decisions in Jowed Hussain v. 
Gendan Singh (6). The point for decision 
in that case was whether an application 
for making the decree final made more 
than three years after the passing of the 
preliminary decree by the trial.Court was 
barred by limitation in a case where an 
appeal against the preliminary decree was 
disposed of within three years of the 
application. Their Lordships held that 
where there was an appeal from a preli- 
minary decree and the Appellate Court 
did not extend the time under O. XXXIV, 
r. 4 (1), the period of three years allow- 
ed to make an application for a final 
decree runs from the date of the decree 
of the Appellate Court and not from the 
initial time fixed for payment of the 
money in the preliminary decree. In that 
case Viscount Dunedin in delivering the 
judgment of their Lordships quoted wilh 
approval the observations of Banerji, J., 
in the case of Gajadhar Singh v. Kishan 
Jiwan (7), ab pp. 643—6 14*, where the learn- 
ed Judge had said: 

“Ip seems to me that this rule, the rule regu- 
lating application for final decree in mortgage 
actions, contemplates the passing of only one final 
decree in a suit for sale upon a mortgage. The 
essential condition to the making of a final decree 
is the existence of a preliminary decree which has 
become conclusive "between the parties. When an 
appeal has been preferred, it is the decree of thee 
Appellate Court which is the final decree in the 


cause. 4 
It is clear that the question whether 


the pendeney of an appeal takes away 


` the power of the Court to pass a final 


decree during the pendency of the ap- 
peal was not in controversy either before 
the Allahabad High Court in the case 
from which I have cited the observa- 
tions of Banerji, J., or before their Lord- 
ships of the Privy Council. The question 

(6) 98 Ind. Cas 499; AI R1926P O 93: 531 A 
197; 6 Pat, 24; 24 A Ld 765; (1926) M W N 59°; 44 
OLJ 63; 30 W N 690; 24L W 394: 7PLT 575: 
31 CW N58; 51 MLJ 781; 28 Bom L R 1395 


(PO). 
(1) 49 Ind. Cas. 93; 39 A 641; 15 ALJ 
734. ° 





*Pages of 39 A.—|Hd.] 
e 


14910 


was purely one of limitation. The ques- 
tion however came up before the Allah- 
abad High Court for consideration in 
atleast three cases. One of them Lalman 
V. Shiam singh (8), has been referred to by 
the learned Subordinate Judge. Perhaps 
it was not brought to his notice that the 
decision in that case was expressly over-- 
ruled by the Full Bench of the Allahgbad 
“High Court in Sat Prakash v. Bahal Raf (9). 
The earliest case which has been brought 
toour noticein this connection in which the 
question about the competency of the: ‘ode 
to pass a final decree when an appeal 
against the preliminary decree was pend- 
ing was decidedis Lalman v. Shiam Singh * 
(8), already referred to. The learned 
Judges of the Allahabad High Court held 
that where an appeal against a preliminary 
decreein a mortgage suit had been prefer- 
red, afinal decree could only be passed 
after the preliminary decree had been 
confirmed or varied by the Appellate 
Court and had become conclusive between 
the parties. This decision came up again 
for consideration before the same Court 
inthe case of Khair-un-nissa Bibi v. Oudh 
Commercial Bank Ltd. (10), where the 
learned Judges dislinguished the first case 
and held : 


“A final decree for sale on foot of a mortgaga 
passed during the pendency of an appeal from the 


preliminary decree which is eventualiy affirmed by 


the Oouit of Appeal, was valid and binding on the 
parties and was capable of execution.” 

Apparently there was conflict between 
the two decisions of the same Court and the 
matter came up for consideration before a 
Full Bench in the case of Sat Prakash v. 
Bahal Rai (9), already referred to. The 
decisions in Khair-un-nissa Bibi v. Oudh 
Commercial Bank Ltd. (1U), was approved 
and Lalman v. Shiam Singh (8), overruled. 
Jno my opinion, this Full Bench decision 
must be followed. Under the Civil Pro- 
cedure Code, pendency of an appeal is 
no bar to the execution of a decree, though 
under some circumstances the Appellate 
Court may stay execution of it and the 
executing Court itself may stay the sale of 
an immovable property. No provision of 
law has been shown to us in support of the 
contention that the pendency of an appeal 
takes away the force of a decree which has 


C) 92 Ind. Cas. 608; AIR 1926 All. 291;24 AL J 
288 


() 135 Ind Cas 550; AI R1931 All, 386; 53 A 
283; (1931) A L J 508; 53 A283; Ind. Rul, (1932) 
All 86 (F. B.) : 

(10) 119 Ind Oas. 510; AIR 1929 All. 287; (1929) 
AL J480; Ind. Rul. (1929) All, 1036; "51, A 
640. 
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- already been passed. A decree does not 
lose its force simply on account of the fact 
that an appeal against it is pending. Till 
the appeal is disposed of the decree passed 
by the trial Court isin full force. Isee no 
reason why an exception should be made 
incase of mortgage suits, The learned 
Advocate for the opposite party has pointed 
out that complications are likely to arise 
if he, preliminary decree is eventually 
varfed or set aside. This contingency is 
always present when a decree under appeal 
is executed and then the decree is either 
varied, modified or set aside. But this 
cannot be a ground for holding that in 
every case when an appeal is pending the 
execution of the decree appealed against, 
must asa matter of law be stayed. As 
was puinted out in the case reported as 
Khair-un-nissa Bibi v. Oudh Commercial 
Bank Ltd. (10), a number of complications 
anddelay in the realisation of the decretal 
amount for an indefinite period will be the 
result if the passing of the final decree is 
stayed aS a matter of course in every case 
of appeal against the preliminary decree. 
The judgment-debtor will have simply to 
prefer an appeal which may take years in 
disposal and delay the payment of the money. 
Order XXXIV,r. 5 (8) provides that : 

“Where paymentin accordance with sub-r. (1) (that 
is payment to be made under the preliminary decree) 
has not been made, the Court shall, on application 
made by the plaintiff in this behalf, pass a final 
decree directing that the mortgaged property or a 
sutficient part thereof be sold and that the proceeds 
of the sale be dealt with in the manner provided in 
sub-r. |), r. 4." 

Here is a mandatory provision of law 
which does notsay that this rule will have 


no effect if there is an appeal against the’ 


preliminary decree. If the contention of 
the opposite party is sustained and we hold 
that an appeal takes away the forceof a 
decree which has been passed, it will con- 
travene the provisions of the Civil Proce- 
dure Code which clearly indicates that a 
decree though appealed against is enfor- 
cible. In my opinion, the order of the 
learned Subordinate Judge cannot be 
upheld and must be set aside. 

Mr. Kurshaid Hussain has however drawn 
our attentiontothe case of Janki Das v. 
Sheo Prasad (11), where their Lordships 
held that the Court had under s. 151 ofthe 
Code, power to stay the passing of the final 
decree when an appeal against the prelimi- 
nary decree was pending. Nobody dis- 
putes that proposition. No doubt the Appel- 
late Court has got that power and in 


(11) 136 Ind, Oas. 73: A TR 1932 All 238; 54 A 344; 
(1932) A L J 43; Ind. Rul, (1932) All, 123, 
es 


“takes the latter course he 
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a proper case that power can be exer- 
cised. Mr. Khurshaid Husnain asks us 
to exercise that power and stay the passing 
of the final decree till the disposal of the 
appeal. But such an order can only be 
passed on the circumstances of the particu- 
lar case. Nothing is before us which will 
justify the passing of this order. It was 
urged on behalfof the petitioners that the 
mortgaged property was in danger of 
being sold for arrears of mukarrari rent. 
These are matters which we are unable 
to decide onthe materials before us. The 
learned Subordinate Judge refused to pass 
a final decree, holding that be had no 
power to do so when the appeal was pend- 
ing and in this view he was wrong. Whe- 
ther on any other ground the passing of the 
final decree should have been stayed is a 
matter which is not before us. It will be 
open to the opposite party judgment-debtors, 
if so advised, either to apply to the learned 
Subordinate Judge for extension of the 
period for payment of the money and the 
learned Subordinate Judge can then grant 
the prayer on such terms as he thinks fit; 
or they may, if they like, move this Court in 
the appeal itself for the stay of passing the 
final decree till its disposal; and the matter 
will then be dealt with on its merits. The 
application is allowed and the order of the 
learned Subordinate Judge is set aside. 
Heis directed to dispose of the application 
for making the decree final according to 
law. The petitioners will get their costs, 
hearing fee two gold mohurs. 
N. Application allowed. 


RANGOON HIGH COURT 
Civil spade popes No. 189 of 
1935. 


$ January 19, 1934 


Mya Bu AND DUNKLEY, Jd. 
MA SEIN NU—APPELLANT 
versus 
U MG MG — RESPONDENT 
Provincial Insolvency Act(V of 1920), ss.4,68— 
Person aggrieved by act of Recetver—Remedy, of— 
Application under s. 4— Competency of. 


The remedy under s. €8, Provincial Insolvency 
Act is not the only remedy open to & person aggri- 
eved by an act of the Receiver. A stranger to in- 
solvency proceedings may at his option seek his 
redress in the ordinary Civil Oourt or he may apply 
under s 68, Provincial Insolvency Act; but if he 
must comply with the 
terms of the section. He cannot be heard to say, in 
order to avoid the effect of the plain terms of the 
proviso to s. 68, that he makes his application under 
s. 4and not under that section. Pullayyav. Official 
Receiver of Kishna (4), referred to, 


`~ 


“td 

O. M. A. against an order of the Dis- 
trict Judge, Tharrawaddy, dated July 28, 
193353: 

Mr. M. I. Khan, for the Appellant. : 

Dunkley, J.—In Insolvency Case No. 117 
of 1932 of the District Court of Tharrawaddy, 
the Receiver, who is the respondent in the 
present appeal, seized certain property 
alleged to be the property of the insolvent. 
The appellant laid claim to this property 
and applied to the District Court for an 
order directing that the property should 
be returned to her. The defence of the 
Receiver to this application was that the 
application was time-barred by reason of 
the provisions of the proviso to s, 68, Pro- 
vincial Insolvency Act, and this conten- 
tion was upheld by the learned District 
Judge. It is against this judgment ofthe 
District Court that the present appeal has 
been filed andthe appeal has been heard 
ex parte as the Receiver has not made an 
appearance. Section 68, Provincial Insol- 
vency Act, 1920, reads as follows: 

“68. If the Insolvent or any of the creditcrs or any 
. “other person is aggrieved by any act or decision 
of the Receiver, he may apply to the Court, and 
‘the Court may confirm, reverse or modify the act or 
decision complained of, and make such order as it 
thinks just: Provided that no application under this 


section shall be entertained after the expiration of 
. 21 days from the date of the act or decision com- 


plained cf.” — 
-> It is not contended that the application to 


the Court was made within 21 days of the 
seizure of the property by the Receivét, but it 
is contended that the application was made, 
not under the provisions of-s. 68, but under 
the provisions of s. 4, Provincial Insolvency 
Act. Now, s. 4 definesithé, powe rs,of the Insol- 
vency Court to decide;"questions of. law 
and fact arising in insolvency proceedings, 
bat it does not lay down how the Court is 
to be moved to exercise those powers. 
Several cases have been cited in support 
of the contention now advanced on behalf 
-of the appellant, but these cases are not 
authority for the proposition that the power 
< `of the Court can be invoked under s. 4 
against an act or decision of the Receiver. 
In Vellayappa Chettiar v. M. L. M. Rama- 
nathan Chettiar (1), the Madras High Court 
held that the Official Receiver had no 
power to make any order on a claim peti- 
tion and that if the claimant wishes to 
prevent the sale by the Offcial Receiver of 
some property as belonging to the insolvent 
he should apply to the District Court direct 
to take action under s. 4 of the Act. This 

(1) 78 Ind. Oas. 1017; AI R 1924 Mad 529; 47M 
ta 46MLJ 80;19 LW 251; (1924) M W N 
163. 
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case is obviously no authority for the pro- 
position that the application to the District 
Court would not be, an application under 
s. 68. Of course, the powers of the Court in 
deciding such an application are defined in 
s. 4, but this does not mean that the ap- 
plication itself is made under s. 4, and 
clearly it cannot be for s. 4 contains no pro- 
vision as to how the Court is to be ved 
to exercise its powers, and for-the [ode 
of invoking the authority of the. Court 
other provisions of the Act, such as ss. 53, 
o4 and 68, have to be consulted. The case 
of Bala Venkatarama Chetty v. Anga- 
thayammal (2) deals with a case where the 
Official Receiver passed an order which 
it had no jurisdiction to pass, and it was 
held that s. 68 had no application where 
it was sought to get such an order of the 
Receiver declared void. It has no bedring 
on the present case, Nathu Ram v. Madan 
Gopal (3), was a case where the Official 
Receiver seized property under the order 
of the Court, and it was held that s. 68 had 
no application because the attachment was 
the act of the Court and not an act or decision 
of the Receiver. In the remaining case cited, 
Pullayya v. Official Receiver of Krishna (4), 
‘a decision of the Receiver was not in question 
and ithas no bearing on the point now 
in issue. Now, itis not contended in the 
present case thatthe Receiver had not power 
to seize the property in question, and 
consequently if the authority of the Insol- 
vency Court is to be invoked to revise that 
act of the Receiver, it is manifest that this 
can only be done under s. 68. The remedy 
under s. 68 is not the only remedy open to 
a person aggrieved by an.act of the Receiver, 
A stranger to insolvency proceedings may 
at his option seek his redress in the ordinary 
Civil Court or he may apply under s. 68, 
Provincial Insolvency Act; but if he takes 
the latter course he must comply with the 
terms of the section: see Bhairo Pershad v. 
S. P. C. Das (5). He cannot be heard to say, 
in order to avoid the effect of the plain 
terms of the proviso tos. 68, that he makes 
his application under s. 4 and not undér 
that section. 


The decision of the learned District J udge 


(2) 146 Ind. Cas. 204; AIR 1933 Mad. 471;6 R 
M 220; 38 L W 896. 
` (3) 136 Ind. Cas. 791; A I R 1932 All. 408; Ind 
Rul. (1932) All 242; (1932) A L.J 391. : 
(4), 143 Ind. Oas 372; A IR 1933 Mad, 271; (1932) 
M W N 821 Iad., Rul. (1933) Mad. 289. - = , 
(5) 51 Ind. Oas, 113;, A I R 1919 All, 274; 17 A LJ 
707; 1UP L R (A) 118, © 
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was therefore correct, and this appeal fails 

and is dismissed. 
Mya Bu, J.—I agree. 
N. Appeal dismissed. 


e CHIEF COURT | 
Second Civil Appeal No, 69 of 1933 
cs April 4, 1934 — 
Nanavotty. J. 
BENI AND ANOTHER — DEFENDANTS — 
, APPELLANTS 
versus 
SEETAL DIN—PIAINTIFF - _ 
RESPONDENT 


Nuisance —Presumed grant of ranning water— 
Discharge of ` foul effluent into drain—Whether 
p2rmissib'e —Hasement. 

The discharge of foul effluent into a drain through 
which there might bea presumed grant of running 
water is not permissible in law as it imposes an 
overburden on the servient tenement. A grant of 
flow of water does not authorise the discharge of ‘a 
sewage elfluent Raman Chandra Dos Dalal v. 
Bhola Nath llati ( ) and Philinore v, Watford Rural 
District Council (z), relied on. 


S.C. A. against the decree of the Sub: 
ordinate Judge, Partabgarh, dated January 
26, 1933, reversing that of the Munsif, 
-Partabgarh, dated May 11,1932. 

Messrs. Radha Krishni S. C. Das and 
SN. Srivastava, for the Appellants. 

Mr. P. N. Chaudhri, for Mr. H. Husain, 
for the Respondent. 
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Judgment—This is an appeal from a 
judgment and. decree of the learned Sub- 


ordinate Judge of Partabgarh setting aside: 


a judgment and decree of the Munsif of 
Partabgarh and decreeing the plaintiff's 
suit, 

The facts out of which thisappeal arises 
are briefly as follows :— 

The house of the plaintiff Sital- Din 
adjoins that of the defendants Beni and 
Babu Lal, sons of Sheo, Din Tameli of 
Macendrewganj in the town’ of “Bela 


Partabgarh. There is a drain passing, 


through the houses of the parties.’ It com- 
mences from inside the house of the late 
Rai Rahadur Babu Shankar Dayal, which 
isto the south of the house of the defend- 
ants, and runs towards the north underneath 
the houses of the plaintiff and the defend- 
ants. The drain eventually terminates in 
acesspool which is on a vacant land. 
Thereis another drain which begins from 
the court-yard of the defendants’ house and 
passing through the plaintiff's lend joins 
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the bigger drain, which has been marked D 


yellow -in the Commissioner's map, the 
smaller drain being marked bluesalt is 
the common case of the parties that“fain 
water used to flow through the yellow drain 
from the house of the defendants. The 
defendants further alleged that sullage 
water from the latrine and kitchen and bath 
water also used to flow intothe same drain. 
The plaintiffs contention is that no such 
water used to flow into the drain. 

The learned Munsif held that latrine 
water did not flow into the drain but the 
water used in cleaning utensils and for 
bathing purposes did flow into this drain. 
The plaintiff appealed tothe lower Appel- 
late Court and the learned Subordinate 
Judge held that the water used in the 
kitchen and for bathing purposes never 
flowed from the house in possession of the 
defendants into the yellow drain in the 
plaintiff's house and that the defendants 
had failed to establish the right of ease- 
ment claimed by them. He, therefore, 


allowed the appeal of the plaintiff and. 


decreed the plaintiff's suit, and granted him . 


a permanent injunction prohibiting the 
defendants from throwing any water from 
their house upon the plaintiffs land through 
the drain in question. 


The defendants have, therefore, come in’ 


second appeal. 
Counsel;of both parties and have examined 
the evidence on the record. In my opinion 
this appeal is Concluded by findings. of 
facts. The learned Subordinate Judge. 
has given his finding:on the question of fact 
in‘issue in.the following terms:— 

“TG evidence on behalf of the plaintiff is decided-. 
ly strong on the point in’ dispute. That produced on 
behalf of the defendantsis unsatisfactory.” ` 

After perusing the evidence on the record 

*l entirely agree with him that the evidence 
of the defendants is unreliable and the 
evidence adduced.on behalf of the plaintiff. 
satisfactorily proves his contention, I, 


therefore, uphold the finding of the learned: : 


Subordinate Judge and hold that the de-. 
fendants have failed to establish the right of 
easement set up by them. 


It was further contended before me on 
behalf of the appellants that as.no case of 
nuisance was alleged or proved by the 
plaintiff, so the plaintiff had no cause of 
action and that the right of flow of rain 
water in favour of the defendants included 
in law the flow of all kinds of water. In 
support of this contention reliance was 
placed upon para, 894, Vol. 21 of Halsbury’s 


`~ 


Ihave heard the learned- 
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Laws of England, which runs as follows: — 
` “Tn order to constitute an actionable nuisance the 
act complained of must be injuria, that is, the 
violation of some right which another possesses. 
There must, therefore, be a right existing in the 
complainant, anda corresponding duty on the part 
of the alleged wrongdoer not to interfere with that 
right. Absence of the right or of the duty, or of 


the violation of the duty, prevents the act complained 
of from being actionable” 


I cannot accede to this contention. Exhibit 
3 is a copy of the findings recorded by 
Mr. Mahendra Nath Agarwal, Honorary 
Health Officer of Bela Municipality. Para- 
graphs 3 and 4 of that report show that 
sullage water from the latrine towed 
through the drain in question and that the 
dwelling of Sital Din under which this 
drain passed emelt badly and was damp. 
This clearly shows that the sullage water 
did constitute a nui-ance and was injurious 
to the health of the plaintiff and his 
family. In Raman Chandra Das Dalal v. 
Bhola Nath Hati (1) it was held that the 
discharge of foul effluent into a drain 
through which there might be a presumed 
grant of running watcr was not permissible 
in law as it imposed an overburden on the 


- servient tenement andieliance was placed 


A 


upon a ruling in Phiimore v. Watford 
~Rural District Council (2) wherein it was 
-held that a grant of flow of water did not 
authorise the discharge of a sewage effluent. 
I, therefore, overrule this contention and 
hold thatthe plaintiff has not only alleged 
but also proved that he had a cause of action 
in respect of the nuisance that he com- 
plained of in his plaint. . 

The only other point that was argued 
before me was that the memorandum of 
costs prepared by the lower Appellate Court 
was wrong and that an addilional amount 
of Rs. 64 was incorrectly shown therein. 
This is a matter into which the office of 


this Court will look into and if there is an` 


obvious clerical mistake made in the pre- 
paration of the decree by the lower Court, 
the office will have that mistake rectified 
when the decree of this Court is prepar- 
‘ed. 

For the reasons given above this appeal 
fails and is dismissed with costs. 

N. Appeal dismissed. 

(1) A I R 1929 Oal. 350. 


(2) (1913) 2 Ch. 434, 82 L J Oh. 514; 109 L T 616; 
17 J P 453; 11 L GR 980; 57 S J 741. 
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LAHORE HIGH COURT 

First Civil Appeal No. 462 of 1927 

January 9, 1934 
DALIP SINGH AND ABDUL Q DIR, JJ. 
KHEM CHAND al as GIRDHARI LAL 
—PLAINTIFF APPELLANT 
Versus 
JASWANT RAT AND OTHERS Son te 

AND' ANOTHER—PLAINTIFG —RESPONVEN 

Hindu Law— Alienation—Benefit and legal neces- 
sity—Sale for benefit and sale for legal necessity— 
Distinction, if erists -Vendee -Inquiry—Intention at 
the time to employ money for benefit of family— 
Sufficiency of. $ i 

Under Bindu Law, benefit isnot the same as legal 
necassity and a Hindu father may alienate ancestral 
property both for legal necessity and for the benefit of 
the family. There is no diference between a sale for 
legal necessity and a sale for the benefit of the 
family qua the question of the use to which the 
money is put. The vendee is not responsible to sea 
to the application of the money in cases of legal 
necessity, All he has got to dois to enquire whether 
the legal necessity exists and in case of the benefit 
of the family all that the vendee has to do ig to see 
whether at the timea real intention exists to employ 
the money in such methods as are kaly to he for the 
benefitof the family, Jagmohan A,rdhari v. Frag 
Ahir (1) and Jado Singh v. Nuthu singh (2), referred 
to. |p 48 cols.1 & 2 | í nei 

Where there was a bona fide intention originally on 
the partof the father and every one else that an un- 
profitable piece of land should be so!d and the money 
accruing employed in useful ways, owing to certain 
delays that took place, the father who - was 
a young man at the time, found himself in possession 
of alarge sum of money and he then proceeded to 
squander a portion of it, at any rate, in riotous 
living: . 

Held, that the vendees could not be held responsi- 
ble for this untoward result and that all they had to 
consider was whether the representation made to 
them at the time was a bona fide one: 

‘Held, also, that in the circumstances of this case 
they could bona fide come to this conclusion on what 
was then the evidence before.them, h 

F. ©. A.from a decree of the Senior Sub- 
ordinate Judge, Multan, dated January 21, 
1926. i 

Messrs, Nand Lal and Muha mad Amin 
Khan, forthe Appellant. 

Messrs. Fagir Chand and Gobind Ram 
Khanna, for the Respondents, 

Dalip Singh, J.—These two appeals can 
be disposed of in one judgment. The 
pedigree table is printed at p. 29o0f the 
paper book. One Kewal Ram had three 
sons Lal Chand, Chela Ram and Lakhmi 
Das. Lal Chand had a son Sobha Ram 
who is defendant No.27. LakhmiDas had 
2 son Daulat Ram alias Kotha Ram, defend- 
ant No. 26. Chela Ram had a son 
Khushi Ram, who died some time in 1915, 
leaving behind a son Jaswant’ Rai minor, 
who was plaintiff No. 1 in the suit known as 
Suit No. 79. He also had another son 
Bulaki Ram, defendant No. 25, who had a 
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son Khem Chand, who was plaintiff No. 2 
in Suit No. 79 and was the sole plaintiff in 
Suit No. 120. It appears that Kewal Ram 
left his property by will to his three sons 
Lal Chand, Chela Ram and Lakhmi 
Das. Itis alleged that according to this 
will one-fourth of the property was to be 
dharamarth. Subsequently the sons of 
Kewal Ram entered into a deed variously 
donerien as a partition deed or a deed of 
relinguishment by which one share was 
assigned to Lal Chand, one share was 
assigned to Lakhmi Das and it seems that 
two shares were assigned to Chela Ram 
who undertook to carry on the dharamarth. 
When Chela Ram died it seems that his 
sons Khushi Ram and Bulaki Ram were 
both minors, and it is not very clear what 
happened to the produce which had to be 
spent in supplying ota and d ltc various 
fakirs. No clear accounts were kept at any 
time and the very nature of the system 
applied shows that there was no specific 
sum set apart for the purpos s of the 
dharamarth. Khushi Ram, as sta'ed 
before, died in 1915 and Bulaki Ram was 
the sole surviving adult member of « hela 
Ram’s branch of the family when, it 
appears, in 1920, with the consent of all the 
members ofthe family, a scheme was con- 
ceived whereby certain land situated in 
Kabirwala was alienated by Bulaki Ram. 
This land had been lying vacant, not used 
for agricultural purposes and producing 
no profit to the family, and then Bulaki 
Ram or hisrelatives or both together con- 
ceived the idea of disposing of this useless 
property or portions of it in small plots 
and building houses with the money so 
acquired on the remaining portion of the 
property so as to make it a source of income 
to the family. It appearsalso that certain 
money was needed by the family for a 
residential house and for the marriage of 
Bulaki Ram and his sister. Hence to some 
extent the family werein need of money. 
As a result ofthis.the land was divided 
into small plots and sold to various 
alienees who are specifiedin the appendix 
attached to the judgment and printed at 
pp. 112 to 115 o0f the printed book. The 
alienations themselves range overa period 
of four years from 1920 to 1924, but the bulk 
.of them were from 1920 to 1922. It further 
appears that after the money came into the 
hands of Bulaki Ram his character suffered 
deterioration and it is common ground 
between the parties that subsequent to these 
alienations for about a year before the suit 
‘he had been of bad character indulging 
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both in wine and women. The present suits 
were brought by Jaswant Ram, son of 
Khushi Ram and Khem Chand son of 
Bulaki Ram, to set aside these various ali- 
enations :on the usual grounds, A number 
of issues were framed by the trial Court. 
Finally both suits namely Suit No. 79,in 
which Jaswant Rai and Khem Chand were 
plaintiffs and Suit No. 120 .in which Khem 
Chand alone was plaintiff, were dismissed 
by the trial Court in one judgment. Khem 
Chand alone has appealed to this Court in 
both cases. 

It is unnecessary to go into all the issues, 
which were disposed of by the trial Court 
in this appeal. The first issue that arises 
is the locusstandi of Khem Chand to 
dispute the alienations most of which 
admittedly took place before his birth. 
The evidence makes it clear that Khem 
Ohand was born some time in August- 
Septemter, 1922. Hence it is contended on 
behalf of the aliences that he has nó locus 
standito contest, the alienations made by 
his father before he was born. The only. 
real reply tht could be made to this con- 
tention does not appear to have been raised 
before the trial Court where of course the 
situation was somewhat different owing to 
the presence of Jaswant Rai. The argu- 
ment before the trial Court on behalf of 
the plaintiff seems to have been that as 
Jaswant Rai was in existence at the time 
of all the alienations and as he was a 
plaintiff Khem Chand could take the benefit 
of his existence and contest all the aliena- 
tions. The trial Court, however, held that 
the mother of Jaswant Rai, who was his 
guardian both de facto and naturally, had 
consented to these alienations and that 
therefore, Jaswant Rai could not contest 
the alienations which had been made with 
the consent of his guardian and that hence 
Khem Chand also could not rely on Jaswant 
Rai's existence for the alienations~made 
before he himself was born. 

After going into the evidence Iam of 
opinion that the decision of the trial Court 
was correct, in that the whole family which 
included Bulaki Ram, his mother, the 
husband of his aunt, Kanwar Bhan and 
other relatives of the family had all joined 
in the scheme of selling its unprofitable 
property in small plots. The opposition 
at the time came not fromthe members of 
the family but from the Hindus generally, 
because this property was used to celebrate 
the Dussehra festival. One Mehta Bishan 
Das happened to be Tahsildar at the place 
and he assisted the family in disposing 
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of this property and it appeais that he 
was connected with the family on the 
female side. This fact alone would make 
it perfectly clear that this was no case of 
reckless alienations by a young man either 
given or about to give himself to dissipa- 
tion, but was a considered scheme in 
which all the near relativesof the family 
were joined to dispose of certain unpro- 
ductive property for the kenefit of the 
family. So far, therefore, as this argument 
is concerned, I agree withthe trial Court 
in holding that Jaswant Rais mother’s 
consent binds Jaswant Rai and therefore 
- Khem Chand cannot take advantage of his 
existence. 

But the argument before us has taken a 
slightly different turn. There was an 
issue in the Court below as to the age of 
Bulaki Ram at the commencement of the 
alienations. Upon this point the plaintiff 
relied on an entry ina birth register which 
shows the birth of a son called Kanhaya to 
Chela Ram in August, 1904. The mother of 
Bulaki Ram and the widow of Khushi Ram 
and a nephew of Kewal Ram one Ram Chand 
and certain other witnesses have deposed to 
the fact that Bulaki Ram's original name 
was Kanhaya and that, therefore, this entry 
relates tothe birth of Bulaki Ram. On 


the other hand, Bulaki Ram himself and’ 


Kanwar Bhan, who was admittedly manag- 
ing the property of Bulaki Ram at the 
time of the alienations and isa relative of 
the family, say clearly that Bulaki Ram 
had never had any other name except Bulaki 
Ram and that the entry therefore must relate 
either to some otherson of Chela Ram or to 
the son of another Chela Ram and that, at 
any rate, it does not relate to Balaki Ram. 
The matter is not free from difficulty, but 
on the whole I am not satisfied that the 
plaintiffs, on whom the onus rested, have 
conclusively proved that Bulaki Ram was a 
minor in 1920 when the alienations began. 
I, therefore, uphold the finding of the trial 
Court on this point. 

The next issuethat arises for decision 
is. that granted that Bulaki Ram was a 
minor and granted that his near relatives 
agreed at the time to the alienations, was 
it within the power of a Hindu father to 
alienate ancestral property for what is 
called the benefit of the family? It is of 
course impossible to define the words 
“benefit of the family”. The rulings, 
however, leave nodoubt that “benefit” is 
not the same as “legal necessity” and the 


law is clear that a Hindu father may.. 


alienate ancestral: property both for legal 
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necessity and for the benefit of the family. 
Two rulings have been relied upon by 
the learned Counsel for the respondents 
namely, Jagmohan Agrahari v. Prag Ahir (1) 
and Jado Singh v. Nathu Singh (2). The 
case which supports him most is the first 
one. The learned Counsel for the appellant 
has endeavoured to distinguish these 
rulingson the ground that in Jagmohan 
Agrahari v. Prag Ahir (1) there wẹ an 
existing business in which the money 
derived from alienations was actually 
employed andin Jado Singh v. Nathu Singh 
(2) negotiations were already on foot at the 
time of the alienation for the purchase of 
certain productive ‘property for that which 
was disposed of. But it seems to me that 
there is no difference between a sale for 
legal necessity and asale for the benefit of 
the family quathe question of the use to 
which the money is put. It has again and 
again been held that the vendee is not 
responsible to see to the application of the 
money in casesof legal necessity. All he 
has got to do is to enquire whether the legal 
necessity exists,and it seems to me simi- 
larly that in case of the benefit of the family 
all thatthe vendee has to do is to see 
whether at the time a real intention exists to 
employ the money in such methods as are 
likely to be forthe benefit of the family 
and.it seems to me that in the circum- 
stances of this case it is perfectly clearthat. 
even the most careful vendee could only 
draw the inference that the intention of 
Bulaki Ram atthe time of the alienations 
was to employ the money for the benefit of 
the family. The very fact that all their 
relatives were consenting to the alienations 
and the fact deposed to by Lal Chand 
described by the learned trial Court as a 
disinterested and respectable witness that 
it was stated at thetime by Bulaki Ram 
that debts were to be paid, marriages 
celebrated and certain houses built, would 
naturally leada vendee to suppose that- 
money would be usefully employed for the 
benefit of the family. Kanwar Bhan 
(P. W. No. 14) has deposed that the ideain 
selling the plots at first was that some of 
them would be sold and with the money 
realized houses would be built on the rest 
of the plots tobe leb out on rent for the 
benefit of the family and that the reason 
why this original idea was not carried out 
was that sufficient money was not realized 


(1) 87 Ind. Cas, 27; 47 A 452;23A LJ 209; AIR 

1925 All. 618, , , 
(2) 98 Ind. Oas, 773748 A 592; 24A L J633; AI 

R 1926 -All, 511, 6 
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‘at the time for this purpose. It seems that 
the realtruth is that while there was a 
bona fide intention originally on the part of 
BulakiRam and every one else that an 
unprofitable piece of land should be sold 
and the money aceruing employed in useful 
ways, owing to certain delays that took 
place, Bulaki Ram, who was undoubtedly a 
young man at the time, found himself in 
possesgion of a large sum of money and he 
then ®roceeded tosquander a portion of it, 
at any rate, in riotous living. But the 
vendees cannot be held responsible for this 
untoward result. Allthey had to consider 
was whether the representation made to 
them at the time was a bona fide one, and I 
repeat that in the circumstances of this case 

_they could bona fide come to this conclusion 
on what was then the evidence before them.. 

On the only remaining point the question 
of dharamarth there is nothing to show that 
the decision of the trial Court is wrong and I 
would, therefore, dismiss both these appeals 
with costs. 

Abdul Qadir, J.—I agree. 

N. Appeals dismissed. 


—— 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 524 of 1932 
` January 2, 1934 
SULAIMAN, O.J., AND MIKERJI, J. 

Tán CANTONMENT BOARD, . 
ALLAHABAD THROUGH MOHAN LAL 
ANANDA, EXECUTIVE OFFICER— 

APPLICANT 
VETSUS 


Tiga HAZARI LAL-GANGA PRASAD — 
Opposite PARTY 

Cantonments Act (II of 1924), 8. 2/73—Suit for, 
recovery of price-of goods supplied to Cantonment 
Board—Whether governed by s. 273—Cause of action 
for suit, when arises—Limitation for suit—Limitation 
Act (IX of 1908), Sch I, Art, 52 

Section’ 273, subs (1), Cantonments Act, does not 
cotitemplate the class of suits on private contracts 
for which specific rules of limitation are prescribed 
in.the Limitation Act. They contemplata actions 
brought against the Board in respect of acts done 
in pursuatice’ of the Act itself or done in pursuance 
of any rule of bye-law that has the force oflaw. A 
suit for the recovery ‘of the price of the’ goods sup- 
plied by the plaintiff to the Cantonment Board 
which is still unpaid is not a suit for any act done 
by’ the’ Board in pursuance of thé Oantonments Act: 
nor isthe plaintiff suing the Board for any act done 
by the Board or purporting to have been done by 
the Board under any rule or bye-law made under 
thé Cantonments Act. The cause of action for the 
suit is not theaction of the Board in omitting-to pay 
the: pride of the goods, but would ordinarily arise 
from thefact that goods. were supplied by the 
plaintif to the Board. Such a suit is governed for. 
-purposes of limitatioa by Art, 5%, Limitation Ash 
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and the atarting point of limitation is not Ethe- date 
of the delivery of the goods. 

C. R. A. against the decree of the Judge’ 
of Small Cause Court, Allahabad, dated 
June 8, 1932. 


Mr. K. Verma, for the Applicant. 
Mr. Shiva Prasad Sinha, for the Opposite 
Party. 


Sulaiman, G. J.—This is an application 
in revision by the Cantonment Board of 
Allahabad from a decree of the Court of 
Small Causes granting a relief for recovery 
of money to the plaintiff. The plaintiff is 
a shop-keeper who alleged that he had sup- 
plied certain materials to the Board bet- 
ween July, 1928 and January, 1930, but had 
not been paid the full amount of the price. 
He claimed nearly Rs. 300 as the amount of 
the balance withinterest. His case was that 
after having supplied the goods he waited 
patiently for some time, but the Board did 
not make any further payment, in conse- 
quence.of which he was obliged to sue the 
Board after serving notice upon it as re- 
quired by law. The Board denied the 
receipt of allthe materials alleged to have 
been supplied by the plaintiff and also 
pleaded that the claim was barred by six 
months’ rale of limitation. The Board, how- 
ever, did not assert that prior to the refusal 
contained in the reply to the notice serv- 
ed upon it by the plaintiff there had 
been any other refusal by the Board to pay 
the amount. The plea of limitation has 
been overruled by the Court below. 

The learned Advocate for the applicant 
relies strongly on a number of rulings of 
this Court under s. 326 of the U. P. Muni- 
cipalities Act (II of 1916) in which a wider 
meaning to a somewhat similar expression 
used in the section has been given. 
Under that section no suit can be instituted 
against a Board in respect of an act done 
in ils official capacity after the expiry of 
six months after the accrual of the cause of 
action. It must, however, be admitted that 
there are other rulings in which a somewhat 
contrary opinion has been expressed. If the 
question had arisen under s. 326 of the 
Municipalities Act, we might have felt 
compelled to refer this case to a larger 
Bench. . i 


But the relevant section which we have 
to consider in this case is s. 273 of the Can- 
tonments Act (II of 1921). The words in 
that section are not identical with the words 
in ‘s. 326-of the Municipalities Act and 
therefore, the rulings relied upon by the 
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learned Counsel for the applicant are not 
directly in point. 

Under s. 273 sub-s, (1): 
“no auit shall be instituted against any Canton ent 
Authority .... in respect of any act done, or pur- 
porting to have been done, in pursuance of this Act 
or of any rele or bye-law made thereunder, until the 
expiration of twe monthe after notice in writing..." 
Then sub-s. (3) provides that no suit, such 
as is described in sub-s. (1) shalJ, unless it 
isan action for the recovery of immovable 
property or for a declaration of title thereto 
be instituled after the expiry of six months 
from the date on which the cause of action 
arises. Thus a different period of limita- 
tion is prescribed for suils of the nature 
mentioned in gub-s. (1) and the starting 
point of limitation for such suits is always 
the date on which the cause of action arises. 

The first question is whether a suit for 
recovery of materials supplied to the Board 
can be treated as a suit against the Board 
“in respect of any act done, or purporting 
to have been done, in pursuance of this Act 
or of any rule or bye-law made thereunder.” 
It seems to me that the plaintiff is not 
suing the Board for any act done by the 
Board in pursuance of the Cantonments 
Act; nor is he suing the Board for any act 
done by the Board or purporting to have 
been done by the Board under any rule or 
bye-law made under the Oantonments Act. 
The suit is for the recovery of the price of 
the goods supplied bythe plaimiff to the 
defendant which is still unpaid. The cause 
of action for the suit is not the action of the 
Board in omitting to pay the price of the 
goods, but would ordinarily arise from the 
fact that goods were supplied by the 
plaintiff to the Board. 

No doubt under s. 12 of the Cantonments 
_ Act, a Cantonment Board is empowered to 
acquire and “hold property both movable 
and immovable and to contract. It is also 
clear that the purchase made by the Board 
was by virtue of the power vested in it 
under the Cantonments Act. But I am 
unable to regard the suit of the plaintiff 
against the Board as a suit in respect of an 
act done by the Board in pursuance of the 
Act itself ag distinct from the act done in 
the exercise of the power granted to the 
Board under the Act. In my opinion, 
s. 273, sub-s. (1) does not contemplate the 
class of suits of private contracts for which 


specific rules on limitation are prescribed in - 


the Indian Limitation Act. They con- 
template actions brought against the Board 
in respect of acts done in pursuance of 
the Act itself or done in pursuance of any 
rule or bye-law that has the force of law. 
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This view is strengthened by another con 
sideration. A large varieties of suits can be 
filed against a Municipal Board and, in 
the absence of any provision to the contrary 
they would be governed by the Indian 
Limitation Act. Now in the third column 
of Sch. 1 there are different starting points 
prescribed for different classes of actions. 
They are not always the same; much less 
is the date of the accrual of the canse of 
action the starting point for all sucl§ suits. 
It is, therefore, quite clear that there can 
be a variety of actions which under. the 
First Schedule of the Limitation Act would 
have to be brought within different periods 
from dates other than the date when the 
cause of action arises. But in s. 273, sub- 
s. (3) where the period of limitation. is 
reduced, the starting point of limitation is 
made identical for all classes of actions and 
is, therefore, not necessarily the same as 
those mentioned in the third column of the 
First Schedule. The result would be that 
the provisions of the Indian Limitation Act 
in cases falling under sub-s. (l) of s. 273 
would be entirely replaced by sub-s. (3) of 
that section. The period of limitation 
would be only six months, but the date 
from which the time would begin to run 
would not necessarily be the date mentioned 
in the thirdcolumn of an Article applica- 
ble to a corresponding case against private 
persons, but the starting point would 
be the date on which the cause of action 
arises, 

Tf goods are supplied to a Board on 
credit without there being any fixed date 
for payment of the price, it may well be 
argued that the cause of action to recover 
the price thereof dces not arise till there 
has been an express or implied refusal by 
the Board to pay the amount. The period 
of six months would then begin toruan not 
necessarily fromthe date when the goods 
were supplied but from the date when the 
right to sue accrued. If Art. 52, which 
would be applicable to a suit against a 
private person and under which the 
starling point is the date of the delivery 
of the goods, were ccmpletely replaced by 
s. 273, sub-s. (3), then the cause of action 
would not necessarily arise from the date 
of the delivery of the goods, particularly 
when the goods were supplied on credit, 
that is to say, on an implied assurance 
that the price would be paid in due 
course, ` 7 

In view of these considerations, I am 
of opinion that the present case is not 
governed by s, 273 at all and that, there 


=! 
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fore, Art. 52 ofthe Limitation Act, applies 
and J am further of opinion that even if 
it were covered by that section, the start- 
ing of limitation inthis case would not 
be the date of the delivery of the goods. 

Mukerji, J.—I entirely agree and would 
add just afew words. By enacting s. 273 
of the Indian C.intonments Act (1924) sab- 
s.. (|), dhe legislature has taken trouble to 
define§ a particular class of cases and 
has required that for those cases a previous 
notice would be necessary for a correct 
institution of a suit, and it is further 
provided in sub-s. (3) that the period of 
limitation would be:a special period, 
namely, six months from the date on which 
the cause of action arises. This period 


- of six months is subject to a certain ex- 


ception as regards immovable property 
with which we are not concerned here. 
If the argument of the learned Counsel 
for the applicant held good, it would not 
have been necessary for the legislature to 
take trouble to define the nature of the 
suit in sub-s, (1) of s. 273. It would 
have been enough to say that barring 
cases of immovable proper-y or suits for 
a declaration of title to immovable proper- 
ties, all suits instituted aguinst a Canton- 
ment Board would be governed by a rule 
of six months’ limitation, the starting 
point being the date on which the cause 
of action arises. As my Lord the Chief 
Justice has pointed out, the suit for re- 
covery of the value of goods supplied does 
not fall within tha description of suits 
mentioned in s. 273, suk-s, (1) of the 
Cantonments Act. Tt is.nota suit for an 
act done.by the Cantonment authority in 
‘pursuance of the Cantonment Act or by 
any rule or bye-law made thereunder. It 


_ follows that the ordinary rule of limita- 


tion applies and not the special rule of 
limitation mentioned in subs. (3) of 
8. 273. . a 

In the case of an interpretation of what 
may besaidto be a corresponding section in 
the Municipalities Act, namely s. 326 of the 
U. P. Municipalities Act of 1916 there 
is a conflict of opinion, but we are not 
‘interpreting the Municipalities Act and 
I, therefore, do not feel it necessary to 
refer to those cases. If there be any con- 


flict in the interpretation of s. 326 of the 


Municipalities Act (Local Act of 1916), it will 
be settled when another case arises. 

I agree that the decision of the suit was 
correct and Art. 52 of Sch. I of the Limita- 
tion Act applied. 


Ne. ~ Application dismissed, 
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Judicial Miscellaneous Appéal No. 333 
of 1933 
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Inve INDIA FLOUR MILLS Lr. 

Companies Act (VII of 19131, s. 153—Arrangement 
under—Duty of Court in sanctioning~ Meeting of 
creditors for making arrangement—Notice, if to be 
issued by Court—‘Arrangement,’ meaning of—'‘Class,' 
construction of—sScheme accepted by majority— 
Objection by one—Value of— Directors authorised to 
manage and exercise all powers — Proposal in company's 
name made by Director—Validity of. 

A Court which is invited to sanction an arrange- 
ment under s. 153 (21, Companies Act, must satisfy 
itself that?) the meeting was duly held and conduct- 
ed ; (iz) that the compromise was a real compromise ; 
(444) that it was accepted by competent majority ; 
(tv) that the majority was acting in good faith and 
for common alvantage of the whole class, and (v) 
that what they did was reasonably prudent and 
proper. | 

It is not necessary for the Court toissue notices 
before ordering a meeting of the class of creditors 
with whom it was proposed to make an arrangement, 
Where the chairman has been careful to satisfy himself 
and to ceitify the Court that notice of the application 
aad ofthe meeting ordered had been sent to and 
acknowledgei by all the depositors, there is sufficient 
compliance with thelaw, Tne Court does not simply 
register the resolution come to by the creditors or 
the shareholders as the case may be. But if the 
creditors are acting on sufficient information and with 
time to consider what they are about, and are acting 
honestly they are much better judges of whatis to 
their commercial advantage than the Court can be. 
London Chartered Bank of Australia, In re (4) and 
English, Scottish and Australian Chartered Bank, 
In re (4), relied on. 

The word ‘arrangement’ as used in s 153, Com- 
panies Act, means something analogous in some 
sense to a compromise and there must be both give 
and take General Motor Cab Co. Ltd, In re (1) 
relied on 

Section 153, Companies Act, enables the majority of a 
class of creditors to bind the minority;it exercises a most 
formidable compulsion upon dissentient, or would- 
be dissentient creditors; and it therefore should 
be construed with care, so as not to place in the hands 
of some of the creditors the means and opportunity 
of forcing dissentierts toao tbat which it is un- 
reasonable to require them to do,or of making a 
mere~ jest of the interests of the minority. But 
the body of persons who have made deposits on the 
same terms and similar agreements may be re- 
garded as constituting such a class of creditors 
asthe legislature had in mind when it enacted 
s. 153, Companies Act. 

Where by a very large majority both in the 
number of persons and in the amount of capital 
voting, the depositors have accepted a scheme 
there is no serious danger in allowing the objection 
of the solitary objector to be overruled and the will 
of the majority to prevail 

Where the directors are authorised to manage the 
business and to exercise all powers, a proposal under 
s. 153 by the Board of Directors in the company’s 
mame is valid and proper. English Scottish and 
Australian Chartered Bank, In re^), relied on. 


Order.—The India Flour Mills Ltd. 
was registered in the year 1918. The aus 
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thorised @apital was Rs. 6,00,000 divided 
into 6,000 A shares of Rs. 75 each of 
which Rs. 60 have been paid up and 
3,000-B shares of Rs. 50 each of which no 
portion has beere lled up. 

Very shorily after the companybegan to do 
business monies began to beaccepted on fixed 
deposit for 12 months bearing interest at the 
rate of 6 per cent.per annum. By the year 1928 
the said deposits had amounted to about 
Rs. 8,00,009. The business of the company 
did not ,prosper, and in the balance sheet 
of the year ending July 31, 1932 a loss of 
Rs. ?,03,193 6-4 is reported. This drove 
the directors to financial expedients which 
have a somewhat desperate appearance. 
A lien was given to Jesseram Thakurdas 
on all siocks brought in and to be brought 
in by them in consideration of their ag- 
reeing to a mortgage. That mortgage 
was for asumof Rs. 2,00,000; by it the 
applicants’ mill, the mill property and 
unpaid capital and all their other assets 
were mortgaged toa syndicate. The date of 
the mortgage is February 10, 1933. Up to 
date the syndicate referred to has advanc- 
ed asum of Rs. 2,15,000, but the funds 
available are still wholly insufficient to 
meet the claims which depositors may put 
forward. Up to November 1, 1933, such 
claims amount Rs. 3,48,023. Although the 
prespects of the company are overcast with 
gicom, there still appears to the optimistic 
eye a ray of hope upon the horizon, 
To take advantage of the increase of wheat 
cultivation in the Sukkur Barrage Zone the 
company proposes to stave off the present 
difficulty by making the following arrange- 
ment with their depositors :—(a) to convert, 
the existing deposits other than any un- 
secured amount due to Jessaram Thakur- 
das into Debentures and to raise further 
moneys, if and when possible, on Deben- 
tures, in all to anextent of 5,00,000, the De» 
bentures to be of the value of Rs. 100 
each and to bear interest at the rate of 
6 per cent, per annum payable monthly; 
Messrs. Jessaram Thakurdas to rank pari 
passu with the Debenture-holders so far 
as- any unsecured claim is concerned ; (b) 
to provide that the Debentures be redeem- 
able after a period of 5 years or earlier at 
the option of the applicants by annual 
drawings of at least Rs. 50,000; (e) that no 
further encumbrances be- created on the 
mill property, etc., already mortgaged ; 
(d) after taking the necessary steps to have 
the articles of association of the applicants. 


amended: (t) to. allow Debenture-holders. 


yoclect Lwo representatives on theBoard of Di- 
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rectors, the requisite qualification being the 
holding of 5 debentures; (ii) to provide for 
Debenture Holders. having voting rights on 
aparwith shareholders at General Meetings 
ot the company, one vote being allowed for 
each Debenture. 

Under s. 153, Companies Act, VIE of 1913, 
the Court has been askedto ordera meet- 
ing of the class of creditors alfected, which 
in this case, isthe depositors. Such ameet- 
ing has been held and the Chairma& has 
certified to the Court that all the deposi- 
tors numbering 62 and holding 
Rs. 2,74,432-12-9, depcsits accept the scheme 
submi.ted by ths company inthe Miscel- 
laneous Application No. 333 of 1933, ex- 
cepting only Dr. M.A. Carneiro who is a 
depvusitor to the amount of Rs. 45,000 only. 
As the result of the meeting an applica- 
tion was made on January 24, 1934,,where- 
by this Court is prayed to accord sanction 
to the arrangement already set forth, 

Now, the duty to be performed by a 
Court which is invited to sanction an ar- 
rangement under s. 153 (2), Ccmpanies 
Act, may be divided under five heads. It 
is the business of the Court to satisfy it- 
self that :—(i) the meeling was duly held 
and conducted ; (ti) that the compromise 
was a real compromise ; (tii) that it was 
accepted by a competent majority ; (iv) that 
the majority was acting in good faith and 
for the common advantage-,of the whole 
class, and (v) that what they did was 
reasonably prudent and proper, 

Now, the. one depositor who stands alone 
in refusing to accept the proposed arrange- 
ment hasimpunged the arrangement upon. 
every possible ground. lie has argued in” 
the first place, that the meeting was not 
duly called. ‘I'he ground upon which he 
takes this objection is, that before ordering’ 
a meeting of the class vf creditors with. 
whom it was proposed to make an arrange». 
ment ihe Court should first have issued: 
notices, Now, the Act does not provide for 
the issue of any such notices nor has any 
reason been made to appear why the Court 
should go outside the provisions and the. 
precautions which the legislature has” 
thought sufficient. The chairman of the 
meeting was- careful tosatisfy himself'und’. 
to certify the Court that notice of the ap- 
plication and of the meeting ordered: had, 
been sentto and acknowledged by allike 
depositors.. This is sufficient compliance 
with the law and- the objection taken by 
the opponen: falls to the ground. 

The company’s. proposal was next attack. 


ed on the ground that it is not a compro- 
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mise or an arrangement within the mean- 
ing of s. 153. The learned Pleader who 
very ably argued the case for Dr. Carneiro 
has said, and said truly, that the word 
“arrangement” as used in this section must 
mean something analogous in some sense 
tòa compromise. 
tion ig to be found in In re General Motor 
Cab C8 Lid. (1). Mr. Lulla says thatin any 
arrangement which can fairly be calleda 
compromise, or considered as analogous to 
a compromise there must be both give and 
take. It is however his contention that 
in the arrangement now proposed he does 
all thé giving and none of the taking. 
This contention, if it could be substantiated, 
would no doubt go far to give pause to 
this Court before it accorded sanction to 
the compromise. It is impossible not to 
feel some sympathy with Dr. Carnerio, 
who is the largest individual depositor in 
the company and who has at stake avery 
considerable sum. It isundeniable that the 
position of that sum has now bécome pre- 
carious. Nevertheless, I do not think it can 
fairly be said that in the arrangement now 
proposed there is not both give and take. 
Dr. Carneiro’s money hasbeen deposited 
in this company on a yearly agreement. 
Dr. Carneiro has however been willing to 
extend that agreement from year to year 
forsome.15 years. Allthat he is now asked 
to do is to continue for another 5 years, 
to do ‘that which for the last 15 years he 
has been doing of his own accord. There 
has as yet been no default. The interest 
at the contractual rate of 6 per cent. has 
been duly forthcoming month by month. Dr. 
Carneiro will now no doubt be required to 
lie out of his money for a period of 5 years. 
But it is more than doubtful whether in 
any event it would be possible for -him 
to recover his money in any less period. 
It is the avowed intention of the Doctor 
to drive the company into liquidation. Now 
the contention of the company is that the re- 
sult of the liquidation would be disastrous to 
the depositors .They say that the plaint would 
be sold asscrap iron, the land would fetch 
whatever price the sile of an unsuccessful 
business may be expected to realise ata 
forced sale. The mortgagee may ormay 
not recover the amount of his mortgage. 
But for the unsecured creditors itis most 
unlikely that anything will remain. This ap- 
pears to be the expectation of Dr. Carneiro 
himself. On February 6, 1934; he put in 
_an affidavit wherein he says that : 
(1) (313).1.Gh. 377; 81 L.J Ob. 505; 28T LR 352; 
19 Mangou 272; 106 L T 709, f 


Authority for this conten- 
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“l am ioformed and verily believe that no mill 
in Karachi and Sind has worked at a profit last 
year and onthe contrary they all have lost heavily, 
This was admitted by the millers in Karachi and 
it is not likely that a flour mill has worked at a 
profit, however low the profit may be, nor is ‘it 
likely to do so in the immediate or near future.” 

„This being the opinion of the objector 
himself it is scarcely to be supposed that 
any capitalist, would take over a business 
which is in these desperate straits, and 
would attempt to carry if on in the face of 
these ominous anticipations. If it is not com- 
mon ground, in my opinion, itis not a mat- 
ter capable of dispute, or even challenge, 
that any such realization of assets:or any- 
thing like a forced sale would be ruinous: 
to the depositors. Under the proposed ar- 
rangement they have at any rate some 
prospect, if they will exercise a little 
patience, of receiving their stipulated in- 
terest from year to year and their capital 
at the end of five years. If the one de- 
positor who objects to this arrangement 
were allowed to have his way, there seems 
no doubt that whole of the depositors 


‘would lose the whole of their money. The 


third objection taken on behalf of the ob- 
jecting depositor was that the depositors are 
not a class of creditors within the meaning 
ofs. 153. Now it was said by Bowen, L. J. 
in Sovereign Life Assurance Co. v. Dodd (2) 
that : 

“the word ‘class’ is vague, and to find out what 
is meant by it we must look at tie scope of the 
section, which isa section enabling the Court to order 
a meetingof a class of creditorsto be called. It 
seems plain that we must givesuch a meaning to 
the term ‘class’as will prevent the section being 
so worked soas to result in confiscation.and injus- 
tice, and that it must be confined to those persons 
whose rights are not sodissimilaras to makeit im- 
possible for them to consult together with a view to 
their common interest.” | 

This is no doubt the true doctrine, The 
section enables the majority of a class 
of creditors to bind the minority; it 
exercises a most formidable compulsion 
upon dissentient, or would, be dissentient 
creditors; and it therefore requires to be’ 
construed with care, so as not to place in 
the hands of some of the creditors the 
means and opportunity of forcing dissent- 
ients to do that whichis unreasonable’ to 
require them to do, or. of making a mere 
jest of thé interests of ths minority. Bearing 
these things in mind, I still think that in 
the present case, there is no difficulty in 
regarding the body of persons. who have 
made deposits on the same terms and 
similar agreements as constituting Such, a 

(3) (1892) 2 GB 513; 62L.J QB 19; 41 W R 4; 67 
LT 396. 
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class of creditors as the legislature had in 
mind when it enacted sg, 153, Companies 
Act. The whole of that body has á common 
interest and is confronted with the same 
perils and the same possibilities of escape. 
By a very large majority those depositors 
decided to accept the scheme. The majority 
was so large both in the ‘number of per- 
sons and in the amount of capital voting 
that there seems to be no serious danger in 
allowing the objection of the solitary ob- 
jector to be overruled and the will of the 
majority to prevail. A furiher objection 
was attempted on the ground that the 
other partyto the proposed arrangement 
was not the company within the meaning 
of the Act. It was admitted, and it could 
not be denied, that the proposal was made 
by the Board of Directors and that it was 
made by them inthe name of India Flour 
Mills Ltd. A similar objection was raised 
before the High Court of Bombay in In re 
Tata Iron & Steel Co. Ltd. (3). Crump, 
J., disposed of it in these terms. He 
said: 

“To decide if the directors have the power we must 
look to the articles, In my opinion Art, 122 


is wide enough to enable the director to make 
Oa eon such as is contemplated by s 153 of 
t e c Se . 


In the present case the relevant article 
is 55. That article empowers the directors 
to managethe business of the company and 
to exercise all such powers of the company 
as are authorized by the Memorandum of 
Association and are not by these Articles or 
by legislative enactment required to be 
exercised by the Company in General 
Meeting.- It seems to me therefore 
that this objection must also ‘fail. 

Reasons have already been given for 
thinking that the resolution arrived at by 
the majority in the meeting was for the 
common advantage of the whole class; that 
the majority acted in good faith: and that 
they did that which in the same position 
a reasonable man would rightly and proper- 
ly do. It is quite obvious from the langu- 
age of the Act and from the mode in which 
it has been interpreted, that the Court does 
not simply register the resolution come to 
by the creditors or the share-holders as the 
case may be. But if the creditors are 
acting on sufficient information and with 
time to consider what they are abont, and 
are acting honestly they are, I apprehend, 
“much beiter judges of what is to their 
commercial advantage than the Court can 
be. This proposition was laid down by 

3) 108 Ind . 465; ; 
LEDE mad Pre on R 1928 Bom. 80; 30 Bom 
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Vaughan Williams, J., in In re London 
Chartered Bankof Australia (4). It is how- 
ever subject to a very sage observation 
made by the same Judge in In re English 
Scottish & Au tralian Chartered Bank (5), 
which will be found in the same volume 
of the Law Reports. The learned Judge 
there says: 

“I confess that I have very little belief in cfsditors 
cofa company being able to look after thr own 
interest It is amatter of history that, never mind 
what safeguards may be suggested, never mind what 
statutory precautions may be given, the creditors of 
an individual bankrupt have never been roused to 
look after their interest. Experience shows that 
creditors whether ofa company or of an individual 
man, never can be trusted to take care of themselves.. 
The disjected forces of inJividual creditors are a mere 
nothing as against the consolidated forces of those 
who are often deeply interested in bringing about 
an adoption of the scheme which is presented to 
the creditors.” 

- It is because I feel deeply the force of the. 
observations here made by the learned 
Judge thatI have given the most patient. 
and sympathetic attention to all that can 
be said on behalf of Dr. Carneiro. I am 
however clearly of opinion that he has no 
case and for this reason I sanction the 
proposed arrangement and disa'low the 
objections of Dr. Carneiro. The successful 
party will recover his costs. 

N. Objections disallawed. 

(4) (1893) 3 Oh. 540; 62L J Ob. 8il; 41 W R 14; 
69 L T 593. 

(5) (1893) 3 Oh. 335; 62 L J Oh, 825; 42 W R4; 
69 L T 268. 
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Agra Tenancy Act (III of 1926), ss, 242 (3), 35, 99— , 
Jurisdiction, determination of—Allegations in plaint 
—Investigation +f plea is frivolous—W hether necessary 
— Ejectment of ‘tenant—Revenue Court—Formal dis- 
possession of plaintiff by Civil Court—Suit for 
recovery of possession — Maintainability of—Com- 
missioner's final decision on question of tenancy— 
Res judicata—Right of suit under s. 99. 

In order to see whether s 242 (3), Agra Tenancy 
Act applies, it is not necessary to investigate whether 
the plea wasa frivolous or a futile one but all that 
is necessary to see is whether the plea was that on the 
allegations contained in the plaint the Revenue Court 
had no jurisdiction. If the defendant's’ position is 
that on proving certain additional facts he will be 
able to establish that the plaintiff is not entigled to 
the relief he claims, then that is not a plea of juris- 


1934 , 


diction. Gokaran Singh v. Ganga Singh (4). referred 


to. 3 
It is the allegations in the plaint alone which deter- 


mine whether the Court has jurisdiction to entertain 
asuit; and ifon a further investigation fresh facts 
are established which disentitle the plaintiff from 
claiming relief, then the suit is to be dismissed on the 
merits. Sahdeo v. Budhai (5), relied on. 

The ejectment of a tenant within the meaning of 
8.35 {ust be bya Revenue Court, or the District 
Judg@ hearing a revenue appeal, who alone would 
be competent to eject a tenant as such. In such 
circumstances the ejectment would necessarily be 
in accordance with the provisions of the Agra 
Tenancy Act. Consequently, where the plaintiff is 
formally dispossessed in execution of a decree for 
redemption by the Civil Court, he is dispossessed in 
his capacity as a mortgagee and not asa tenant,and 
s. 35 will not apply to such acase. When the Civil 
Court has merely recognized the existence of the 
mortgage, allowed redemption and restored posses- 
sion to the mortgagor and has not considered any 
question of tenancy rights or the ejectment of a 
tenant, 8 35 does not bar the plaintiff's suit for 
recovery of possession under s. 99. i 

When a question of right to a tenancy has been 
finally determined hy the Commissioner, it operates 
as res judicata as the Revənue Oourt alone is com- 
petent to decide the question of tenancy. 

Section 99, applies both to a case where a tenant has 
been ejected from a holding and also to a case where 
he is prevented from obtaining possession of his 
holding. Under that section he is entitled to sue the 
person who ejected him or kept him out of posses- 
sion. 


S. C. A.from the decision of the District 
Judge, Benares, dated March 12, 1930. 

Messrs. K. Verma and S. K. Mukerji, for 
the Appellant. 

Messrs. Harnandan Prasad and Gopalji 
Mehrotra, for the Respondents. 


Judgment.—This is a plaintiff's appeal 
arising out ofa suit for recovery of posses- 
sion under s. 99 of the Agra Tenancy Act. 
The zamindar has also been impleaded. 

It appears that a suit for redemption was 
brought by the defendant against the 
plaintiff which was first dismissed by the 
Munsif on the ground that it was barred 
by res judicata. His decree was set aside 
on appeal and the case was remanded 
and the order of remand was affirmed by 
the High Court. On remand the Munsif 
decreed the claim ex parte for redemption 
against the plaintiff. 

In 1928 the present plaintiff filed a suit 
fora declaration of his status as an occu- 
pancy tenant against the present defendant 
under ss. 121 and 123 of the Agra Tenancy 
Act and he also impleaded the zamindar 
aga party. The suit was decreed the by 
Assistant Collector and the decree was 

‘affirmed by the Commissioner on October 4, 
1928. Inthe Revenue Court a copy of tha 
udgment of the Munsif in the redemption 
suit had been filed but the Commissionenr 
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considered that it did not debar the plaint- 
iff from getting relief inasmuch as the 
Civil Court had merely allowed redemption 
ofthe mortgage without deciding the ques- 
tion of tenancy. He accordingly upheld the 
orderof the Assistant Collector declaring 
that the plaintiff was the occupancy tenant 
of theland. That order became final and 
bound the zamindar as well as the defend- 
ant. 

Having lost his case in the Commissioner's 
Court the defendant executed the Civil 
Court decree and obtained delivery of 
possession through the Civil Court on May 
21,1929. Upon this the plaintiff promptly 
instituted the present suit on June 15, 
1929. The Assistant Collector decreed the 
claim holding that he was bound by the 
judgment of the Commissioner and that the 
Civil Court judgment was notany obstacle 
in the way, On appeal the District Judge 
hascome to a contrary conclusion and dis- 
missed the claim holding that the tenancy 
was extinguished under s. 39 (1) (b) ofthe 
Tenancy Act on the delivery of possession 
through the Civil Court. He, however, 
overruled the objection of the plaintiff that 
the District Judge had no jurisdiction to 
entertain an appeal inasmuch as the appeal 
lay to the Commissioner. 

The first point urged in appeal is that the 
District Judge had no jurisdiction to hear 
the appealinasmuch as no question of juris- 
diction was properly decided. A plea of 
jurisdiction was raised in the written state- 
ment tothe effect that the plaintiff was not 
competent to bring the suit under s. 99 of 
the Tenancy Act nor was the claim cogniz- 
able by the Court. No doubt, having 
regard to the allegations in the earlier para- 

raphs of the written statement, there was 
some ambiguity as to whether the defend- 
ant intended that the Revenue Court 
had no jurisdiction to entertain a suit on 
the allegations contained in the plaint or 
whether it was intended that it had no 
jurisdiction because, on the facts alleged by 
the defendant, namely, that a Civil Court 
had put them in possession the suit was 
not maintainable; but the Revenue Court 
framed separate issues as regards the 
competency of the plaintiff to maintain the 
suit and as regards the jurisdiction of the 
Revenue Court. Issue No. 4 was: “Is the 
suit cognizable by the Revenue Court ?y 
The Assistant Collector held that s. 99 was 
clearly acase for the Revenue Court and 
no reason had been shown as to why the 
Revenue Court had no jurisdiction. He, no 
doubt, added that the issue was actually 


- against the defendant. 
‘recorded, and it is suggested on behalf of 
‘the defendant that there was no abandon- 


56 
not pressed at the time and he decided it 
No admission was 


ment of the plea but probably the mukhtar 


‘argued the point in a half-hearted man- 
‘ner. There isatany rate no doubt that 


the Assistant Collector decided the issue 
against thedefendant. In dealing with the 


-question whether the plaintiff was compe- 


tentto maintain the suit, the Assistant 
Collector relied upon the allegations of the 
plaintiffin the plaint and emphasised that 
there had been no allegations made against 
the zamindar and he decided that the 


‘plaintiff was entitled to bring the suit under 


also decided in 
In the grounds of 


s.99. That issue was 
favour of the plaintiff. 


- appeal before the District Judge the ques- 


tion of the jurisdiction of the Revenue Court 


“was again raised and it has been decided 


by the Judge in favour of the plaintiff. 

The learned Advocate for the plaintiff 
however contends that the pleaof want of 
jurisdiction was a most frivolous plea 
inasmuch as the Revenue Court was the 
only Court which could have entertained the 
suit and that therefore no question of 
jurisdiction was in substance decided by 
the trial Court and that therefore no appeal 
lay to the District Judge. He relies strong- 
ly on the case of Deo Narain Singh v. 
Sitla Bakhsh Singh (1). 

Nows. 242 (3) provides that an appeal 
shalllie to ihe District Judge from the 
decree of an Assistant Collector in all suits 
in which either (a) a question of proprie- 
tary right has been in issue between the 
parties and is in issue in appeal, or (b) a 
question of jurisdiction has been decided 
and is in +issue in appeal. There are no 
words in the section which would suggest 
that the section would not apply if the 
question of jurisdiction is a frivolous one 
or if it has not been raised in good faith 
or has been decided by the Court summari- 
ly. No doubt, the case relied upon by the 
learned Counsel for the plaintiff lends some 
support to his contention, but this case 
was not followed or, at any rate, is in con- 
flict with the decision of another Bench of 
which one of the same learned Judges was 
a member, in Damodar Das v.Jhaoo Singh 
(2). Asimilar question in a different way 
arose in Umrai Singh v. Hwaz Singh (3). 
These cases were considered in the Full 
Bench case of Gokaran Singh v. Ganga 

(1) 47 Ind. Cas. 891; 40 A 177; 16 A L J 590. 

(2) 39 Ind. Cas. 87; 15 A L JI 319, 

(3) 49 Ind, Cas, 732; 41 A 270; 17 A L J 189. 
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Singh (4). Banerji, J., was inclined to 
adopt the view ‘expressed by Piggot, J., in 
Umrai Singh's case (3), that a proper plea 
of jurisdiction is, assuming that the allega- 
tion madein the plaint is true, the suit as 
brought is not cognizable by the Revenue 
Court. Piggct, J., also expressed the view 


‘that if the point arose he would prefer to 


follow the view expressed in Damoda Das 
v. Jahoo Singh (2). Rafiq, J., who had been 
a member ofthe Bench in both the earlier 
cases, agreed with Banerji, J. 

It is therefore quite clear that the obser- 
vations made in the Full Bench support the 
view that in order tosee whether s. 242 (3) 
(a) applies, it is not necessary to investigate 
whether the plea was a frivolous or a futile 
one but all that is necessary is whether the 
plea was that on the allegations contained 
in the plaint the Revenue Court had no 
jurisdiction. Ifthe defendant's position ig 
that on proving certain additional facts he 
willbe able to establish that the plaintiff 
isnot entitled tothe relief he claims, then 
that isnot apleaof jurisdiction. This view 
has been endorsed by a subsequent Full 
Bench of which both of us were members; 
Sahdeo v. Budhat (5), where it was clearly 
laid down that it is the allegations in the 
plaint alone which determine whether the 
Court has jurisdiction to entertain a suit; 
and if on a further investigation fresh 
facts are established which disentitle the 
plaintifffrom claiming relief, then the suit 
is to be dismissed on the merits. We may 
add thatin the new Act the words “and is in 
issue in the appeal” have been added and 
they, in our opinion, reinforce the view stated 
above. We must accordingly hold that 
the District Judge had jurisdiction to enter- 
tain the appeal. - : 

The learned Advocate for the contesting 
defendant relies strongly on s. 35 and 
urges that the interest of the tenant had 
been extinguished when the Civil Court 
decree was executed. His contention is 
that unders. 35 (1) (b) the interest of a 
tenant is extinguished in the land from 
which he has been ejected in execution of 
a decree or order of a Court and contends 
that the expression “a Court” is wide enough 
toinclude both a Civil and a Revenue 
Court. In view of the fact that in other 
sections of the Act, for example, s. 23, both 
a Civiland Revenue Court are mentioned, 
itmay be conceded that the expression ‘a 


(4) 58 Ind Cas. 779; 42 A 91; 17 AL 3107210 


P. LR (A) 138, 
(5) 117 Ind Cas, 337; 51 A 853; AIR 1929 All.§71; 


(1929) A L J 849;13.R D 556. 
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Court’ would cover bothsuch Courts. T'he 
~Court of the District Judge hearing a 
revenue appeal would be a Civil Court and 
would come within 
section, but it obviously must mean a 
competent Court possessing jurisdiction to 
eject a tenant. It is further clear that it is 
the interest of a tenant, who has been 
~ejecked by the Court}that is extinguished 
and it follows that the ejectment of the 
person must be in his capacity as a tenant 
and not as a mortgagee, lesssee or licensee. 
That this is sois also apparent from the 
other clauses in s. 35 which deal with the 
death of a tenant or surrender by a tenant 
ete, These considerations necessarily 
involve an inference that the ejectment of 
a tenant within the meaning of s. 35 must be 
by a Revenue Court, or the District Judge 
hearing a Revenue Appeal, who alone would 
be competent to eject a tenantas such. In 
such circumstances the ejectment would 
necessarily be in accordance with the pro- 
visions of this Act. In this way s. 35 
would be in perfect harmony with the 
provisions of s. 99 which apply where the 
ejectment is otherwise than in accordance 
with the provisions of this Act. It therefore 
follows-that when the plaintiff was formally 
dispossessed in execution of the redemption 
decree by the Civil Court, he was dispos- 
sessed in his capacily as a mortgagee and 
not as a tenant. Section 35, therefore, 
would not apply to sucha case. The Civil 
Court merely recognized the existence of 
the mortgage, allowed redemption and 
restored possession to the mortgagor. It 
did not feel called upon to consider any 
question of tenancy rights or the ejectment 
ofa tenant. Section 35 therefore is not a 
bar to the plaintiff's claim. It seemsto us 
that the judgment of the Commissioner 
mustoperate as res judicata between the 
parties. As pointed out above, the zamindar 


was not, and ofcourse could not, be made’ 


a party in the redemption suit brought in 
the Civil Court. On the other hand, he was 
expressly madea party to the suit which 
went upin appeal to the Commissioner and 
is now also a party to the present suit. The 
ex parte decision obtained from the - Civil 
Court for the redemption of the land did 
not decide the question of tenancy at all 
and was, of course, in no way binding upon 
the zamindar. It was only when the 
zamindar also was made a party that the 
question of the right to the tenancy was 
finally determined by the Oommissioner. 
It cannot be contended that the Commis- 


sioner had no jurisdiction to hear the. 


the purview of the. 
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appeal arising out of the suit under s. 121 
and s. 123 of the Tenancy Act or that he 
had no jurisdiction to declare that the 
plaintiff was the tenant. That judgment 
is binding upon all parties and ‘in our 
opinion operates as res judicata as the 
Revenue Court alone was competent to 
decide the question of tenancy. 

It is next contended on behalf of the 
respondent that there has been no wrongful 
ejectment within the meaning of s. 99 of 
the Tenancy Act inasmuch as the defendant 
obtained possession through a competent 
Civil Court as mortgagor. This contention, 
in our opinion, has no force. Section 99 
applies both toa case where a tenant has 
been ejected from a holding and also to a 
case where he is prevented from obtaining’. 
possession of his holding. Under that sec- 
tion he is entitled to sue the person who 
ejected himor kept him out of possession. 
The delivery of possession by the Civil Court 
was tuthe mortgagor against the mortgagee. 
But when subsequently the defendant 
retained possession of the holding and 
refused to hand it over to the plaintiff, who 
had been found by the Commissioner to be 
entitled to the holding, he certainly pre- 
vented him from obtaining possession and 
was keeping him out of possession. The 
plaintiff is suing asa tenant and therefore 
asa person claiming through the land- 
holderand is suing against a defendant 
whoalsoclaims’to be a tenant and, there- 
fore, a person claiming through the land- 
holder, and so the suit lies under s. 99 
which directly applies. We accordingly 
allow the appeal and setting aside the 
decree of the District Judge restore the 
decree of the Assistant Collector with costs 
in all Courts including inthis Vourt fees on 
the higher scale. 

N. Appeal allowed. 


MADRAS HIGH COURT 
Civil Misce!laneoue Petition No. 4332 
of 19 3 
January 16, 1934 
Barvswkit, J. 
SINGARAVELU PILLAI—Petitionre 


Versus 
Tur BOARD or REVENUE, MADRAS 
AND ANOCHUE& —RESPONDENTS 

Madras Hereditary Village Ofices Act(III of 1895), 
s.13—Rules under thz Act, rr 24-A, 27—Nutt to 
obtain office of karnam—Proczdure—Power of Court to 
pass decree appointing dzfenlant as karham— 
Objection as to power of Court must be raised at 
earliest opportunity. 4 
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The petitioner was appointed karnam by the 
zemindar. In a suitinstituted by the 2nd respondent's 
brother, the 2nd respondent was appointed karnam 
and this decree was ultimately confirmed by the 


Board of Revenue. Ia an application for a writ of | 


certiorari the petitioner contended that in a suit 
ofthis nature a decree cannot be passed in favour 
of a defendant: 

Held, that an objection of this kind should have 
been raised as early as possible and could not be 
considered at a lato stage. Lakshmanan Chettiar v, 
Donate of Corporation of Madras (1), follow- 
ed. 
Quere :-—Whether it is competent for a Court in 
asuitof this kind not only todecide which of the 
parties, even if that party be the defendant has the 
best right to the post, but also to give a decree to 
the person whom it finds to have the best right. 


Petition praying thatin the circumstances 
stated in the affidavit filed therewith, the 
Court will be pleased to issue a writ of cer- 
tiorari to the Board of Revenue, Madras, the 
first respondent herein (1) calling for the 
records in the proceedings beforethe Board 
of Revenue in Mis. No. 759 of 1932 and (2) 
to quash the said proceedings. 

Mr. A. Srirangachariar, for the Petition- 


er. 
The Government Pleader and N. Surya- 
narayana, for the Respondents. 


Order.—The petitioner has ap- 
plied for a writ of certiorari with a view 
to quashing the proceedings of the ‘Board of 
Revenue by which the second respondent 
in this petition was appointed to the office 
of karnam. The zamindar of Ariyalur ap- 
pointed the. petitioner as karnam on 
January 2, 1929. The petitioner was an 
outsider with no mirasi right. In 1932two 
suits were brought under s. 13 of the 
Madras Act III of 1895, with a view to 
obtaining the post of karnam. One of these 
suits was brought by the second respond- 
ent andthe other was brought by hiss 
brother. In accordance with the provisions 
of rr. 21-A and 27 of the rules framed by 
the Board of Revenue under s. 20 of the 
Act as to the procedure in suits, the pre- 
sent second respondent was joined as de- 
fendant in the suit brought by his brother. 
After this had been done, he withdrew 
his own suit without obtaining. permission 
to bring a fresh suit. The suit by his 
brother was then heard by the Deputy 
Collector of Ariyalur who gave a decree 


not in favour of the plaintiff but 
in favour of the present second res- 
pondent. Against this decree there was an 


appeal by the present petitioner and on 
appeal the District Collector gave a decree 
to the present petitioner. There was then 
a further appeal tothe Board of Revenue 
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by the second respondent. That there is 
sucha right of appeal is made clear by 
the proviso to cl.l ofs. 23 of the Act. 
The Board of Revenue set aside the decree 
of the District Collector and restored that 
of the Deputy Collector by which the second 
respondent was appointed karnam. 

It is contended for the petitioner thatgvhen 
a suit is brought in this way for any® vil 
lage office the only decree that can be 
givenis either one dismissing the suit or 
one in favour of the plaintiff. Is is pointed 
out thatthe second respondent had with- 
drawn his own suit and had come to be only 
inthe position of a defendant; and it is 
argued that evenif it was found that he 
had a better right to the office than the 
plaintiff, no decree could be given in his . 
favour. On the other handit is argued by 
the learned Government Pleader and by the 
learned Advocate for the second respondent 
that it is competent for a Court in a suit 
of this kind not only to decide which of 
the parties, even ifthat party be the de- 
fendant, has the bes} right to the post, but 
also to give a decree to the person whom 
it finds to have the best right. In favour 
of these contentions attention is called to 
rr. 24-A, 27, 39 and 45-A of the rules framed 
by the Board of Revenue. Byrr. 24-A and 
27, it is provided that the plaintiff shall 
join as defendants all persons whom he 
knows or has reasonto believe are nearer 
heirs than himself tothe office and r. 27 
allows the Collector to return a plaint if 
this provision is not complied with It is 
in accordance with that rule, r. 24-A, that 
the second respondent was added as a 
party defendant to the suit that is now 
under notice. By r. 39a person who has 
been cited as a defendant under r. 24-A or 
34-A, which is another provision as to 
adding persons having superior claims, 
must make a statement in writing re- 
nouncing his claim tothe office or oppose 
the claims of the other parties by estab- 
lishing the superiority of his own. By 
r. 45-A it is provided that if such person 
renounces his claim to the office or fails to 
oppose successfully the claims of the other 
parties, such person shall be precluded 
from subsequently filing asuit for the same 
office. With reference to these provisions it 
is contended that the Court that tries suits 
of this nature can decide once for all be- 
tween the claims of the several parties and 
give a decreeto the person found to have ~ 
the best right. There is, hoxever, no pro- 


‘vision which gax:sthat a decree in fav@ur 


of any other partycanbe granted and in 
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the ordinary course one would suppose 
that-the proper decree should either be to 
allow the-suit or to dismiss it. Ido not 
think it necessary forme to give a definite 
pronouncement now upon this point. It has 
been held by a Full Bench of this Court in 
Lakshmanan Chettiar v. Commissioner of 
Corporation of Madras (1) that an objection 
of sch a kind should be raised as early as 
possible. I am not satisfied that the 
objection was raised in the first Court 7. e., in 
the Court of the Deputy Collector. 
Rather am I led to suppose that the con- 
trary was the case. The second respond- 
ent no doubt must have been under the im- 
pression that he would get a decree in 
the suit brought by his brother. That must 
be the reason why he withdrew his own 
suit, though of course if he made a mistake 
in so leaving his position in that manner 
that cannot help him. But as it seems 
to me it was not merely what was the 
impression of the second respondent but it 
was the attitude of all the parties that the 
matter should be adjudicated upon once for 
all and a decree given to the person who 
was found to have the best right to the office. 
This I take to be the case from the wording 
of the third issue which runs thus: “If 
not, who among them, if any, is entitled to 
succeed and be appointed to the office?” 
There is no issue as to what relief the 
plaintiff was entitled to. Issues must have 
been framed inthe ordinary course with 
the consent of all the partiesand sol take 
it that woen the present petitioner agreed 
to this issue he was prepared to have a 
decree granted in favour of any party found 
entitled thereto whether that party was the 
plaintiff or one ofthe defendants. It is 
indeed pointed out that in para. 6 of the 
memorandum of appeal to the District 
Collector the point was taken that a dec- 
yee should not have been given toa party 
defendant. But it does not ,appear that 
this point can have been argued before 
the Collector. It is not at all touched 
upon by the Collector in his judgment, while 
the decree granted by the Collector is not 
one dismissing the suit but one granting 
the office to the present petitioner whois 
himself a defendant. Had the objection on 
this point been pressed by the Pleader for 
the petitioner the same result would have 
been arrived at by dismissing the suit in 
which case the petitioner: who was then 


the second defendant would have remained’ 


(1) 99 Ind. Cas. 152; 50 M 130; 241 W-778; 51 
Ma& J 742; (1926) M WN 985; A I R 1927 Mad. 130 
(F B). 
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in his. office. My view then is that as this 
objection was not taken at the earliest stage 
it cannot be considered now. 

Another point that has beentaken is one 
oflimitation. Taking it that this question 
of Jimitation can be now argued, I do not 
think that the petitioner can succeed upon it. 
The issue asto it inthe first Court ran 
as follows:—‘‘Is this suit not barred by 
limitation?” and itis clear from para. 8 
of the first Court's order which deals with 
this issue that the matter was considered 
with reference tothe date of the petitioner's 
appointment and the date when the suit 
was brought. It is now contended for the 
petitioner that the suit was barred so far 
as the claim of the second respondent is 
concerned in that when the second respond- 
ent was joined as a defendant more than 
3 years had elapsed since the appointment of 
the petitioner. Icannot allow this new point 
of limitation to be taken atthis stage and so 
I do not propose to discussit. The learned 
Advocate forthe petitioner argues that the 
point could not be takenin the first Court 
as hisclient was not aware that there was 
the prospect that a decree could be given in 
favour of one of the defendants. In view 
of what [ have said above, I cannot agree 
with this contention. 

Finally, I would observe that the granting 
of a writ of certiorari is a matter for the 
Court’s discretion. The decision of the 
Board of Revenue has resultedin a member 
ofthe mirasi family being appointed to the 
office of karnam, whereas the petitioner 
hasno mirasi right whatever. 

In the result, the petition fails and is 
dismissed with costs,one set. The fee will 
be Rs. 150. 


A. Petition dismissed. 





ALLAHABAD HIGH COURT : 
Second Civil Appeai No.270 of 1933 
January 22, 1934. 
NIAMATULLAH AND BENNET, JJ. 
BHARAT SINGH AND OTHERS 
—PLAINTIFFS—APPELLANTS 
VETSUS 
RAM PRASAD - DEFENDANT — 
RESPONDENT 
Civil Procedure Code(Act V of 1908), 0. XXI, 
r, &t—Decree-holder auction-purchaser—Failure to 
deposit: one-fourth—Re sale—Order requiring the 
decree-holder to pay the deficiency--Collector exempt- 
ing decree-holder but on review ordering the decree- 
holder to pay the balanee—Appeal to the Commissioner 
—Competency of—Power of the High Court in 
questioning the Commissioner's order, 
In an execution proceeding before the Assistant 
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Collector a property was sold for Rs. 3.0(0 which 
was the Jaat bid of the decree-holder himself who 
had an incumbrance on the property. The decree- 
holder thought that the sum of Rs. 3,0f0 would 
include the incumbrance and did not deposit the 
one-fourth of the amount and the papeis were 
returned to the GQivil Ccurt. Fe-sale was 
held and the property waseold for Rs. 350 and the 
balance was ordered to be recovered from the deeree- 
‘holder. The Collector was moved to ¢xempt the 
decree-holder from paying the difference but this 
order was subsequently reversed atthe instance of 
the judgment-debtor. On appeal to the Oommissio- 
ner by the decree-holder, the previons order of the 


Oollector was upheld, and the second order was set 
aside: 
Held, that a remark of the Assistant Collecter 


that the difference should be recovered from the 
decree-holder, in an order sending back the papers 
to the Civil Court, wasa remark made in passing. 
The operative part was merely to the effect that the 
papers be returned to the Oivil Court and the 
order did not become final, Under paras 10 and 
11 of the Revenue Manual any order passed 
by the Oollector can be impugned in appeal before 
the Commissioner on the ground of illegality or 
material irregularity. Theorder of the Collector was 
not one inappeal from an order of the Assistant 
Collector as in the case of the first sale The Com- 
missioner thus had overy jurisdiction to reverse 
the later order ofthe Collector. It is not open to 
the High Court to question the order of the Com- 
missioner when he had jurisdiction to pass it, 
S.C. A. from a decision of the 2nd 
Subordinate Judge of Saharanpur, dated 


November 12, 1932. 


Mr. P. L. Banerji, for the Appellants. 
Mr. K. C. Mital, for the Respondent. 


Judgment —This is an appeal by the 
plaintiffs arising out of a suit for a declara- 
tion. The Court of first instance decreed 
the suit but the lower Appellate Court dis- 
missed it. 

It appears that the defendant Ram 
Prasad obtained a simple money decree 
against the father of the plaintiffs-appellants. 
In execution of that decree he attached’ 
some zemindari property belonging to the 
Judgment-debtors. The property being 
ancestral, proceedings for execution of 
decree were taken before the Collector. It 
was sold for Rs. 3,000 which was the last 
bid of the decree-holder himself. He had 
an incumbrance on the property which was 
sold. Apparently there was a misappre- 
hension in the mind of the decree-holder, 
who thought that the sum of Rs. 3,600, 
offered by him, would include the incum- 
brance. Subsequently the sale had to be 
set aside, because the decree-holder did not 
deposit the one-fourth of the amount of 
bid, as he should have done under the-law. 
The Assistant Collector returned the papers 
to the Civil Court at whose instance tha 
property had been sold. The Civil Court wag 
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moved by the judgment-debtors to pass an 
order directing re-sale of the property. and 
recovery of the difference from the decree- 
holder auction-purchaser. Accordingly, the 
Subordinate Judge ordered, on March 30, 
1928, that the property be re-sold and the 
deficiency, if any, be realized from the 
decree-holder. We do not pause to copsider 
whether the order of the Subordinate 
Judge was legal or otherwise. A re-sale 
took place on the September 20, 1928 and 
the property was sold for Rs. 350. It can- 
not be disputed that the second proceeding 
of sale was perfectly in order and that 
there was no want of jurisdiction “in the 
officer conducting the sale. As already 
stated, the property was sold for Rs. 350. 
The decree-holder was directed to pay the 
difference of Rs. 2,650. He, however, 
moved the Collector and obtained an 
order on June 14, 192%, exempting him from 
the liability to pay the aforesaid difference, 
This order was passed behind the back of the 
judgment-debtors, who in turn moved the 
Collector who reconsidered his order of 
June 14, 1929and passed another on July 26, 
1929, directing that the decree-holder should 
make good the deficiency From this order, 
which should be considered to be an order 
reviewing his first order of June 14, 1929, 
an appeal was preferred to the Commis- 
sioner, who held that the decree-holder 
should not be required to pay the deficiency 
of Rs, .2,650.-In effect he reversed the 
order of the Collector dated July 26, 1929, 
The present suit was brought by the 
judgment-debtor for a declaration that the 
Commissioner’s order was without jurisdic- 
tion and therefore void and ineffective. 

It is contended before us that the Com- 
missioner's order, which was passed on 
January 31, 1930 and has already been 
referred to, was void. The declaration 
which the plaintiffs seek is to the effect 
that the order is null and void. The in- 
validity of the order is said to have arisen 
from the -fact that the Commissioner had 
no jurisdiction, Itis argued that the As- 
sistant Collector's order, dated November 3, 
1927, which directed that the papers be 
returned to the Civil Court, mentioned the 
fact that the decree-holder was liable to 
make good the deficiency and that that order 
became final. Wedo not think that this 
contention can prevail. It was a remark 
made in passing. The operative part of 
the order was merely to the effect that the 
papers be returnéd to the Civil Court. As 
à matter of fact, no re-sale had taken pl@ce 
till then, and no question of any deficiency 
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had actually arisen. 
re-sale. 

The Collector's first order that the decree- 
holder should not pay the deficiency was 
overruled by his subsequent order. It 
was open tothe decree-holder to challenge 
the order of the Collector, so far as it was 
unfavourable to him, in appeal to the 
Commissioner. Paragraphs 10, 11 of the 
Reveĝue Manual distinctly provide that 
any older passed by the Collector can be 
impugned in appeal before the Commis- 
sioner on the ground of illegality or material 
irregularity. It should be noted that the 
order which the Collector passed and which 
was appealed against to the Commissioner 
was not one in appeal from any order of 
the Assistant Collector. lt appears that 
the re-sale was made by the Collector and 
not by the Assistant Collector, as in case of 
the first sale. The appeal being thus com- 
petent, the Commissioner had every juris- 
diction to reverse the later order of the 
Collector. The learned Advocate for the 
appellants criticised the order of the 
Commissioner on its merits. We do not 
think that it is open to the appellants to 
impugn the correctness of’ the Commis- 
sioner’s order. Ifhe had the jurisdiction 
to pass that order, as we huld hehad, that 
order. is final and cannot be questioned by 
this Court. We think that the order of- the 
lower: Appellate Court: dismissing. the 
plaintiffs’ suit is correct. The appeal is 
accordingly dismissed’ with costs. 
Di Appeal dismissed 


Tt arose after the 
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CALCUTTA‘ HIGH‘COURT 
Original Suit No. 1276 of 1929: 
February 9; 1933' 

AMEER' Aut, J. 
KARUNAKUMAR DATTA GUPTA— 

PLAINTIFF í 
versus | 
LANKARAN PATWARI— 
DEFENDANT 
Contract Act: (IX of 1872), 3 30—Wagering 
contract— Submission clause—Validity—Suit to: set 
aside awardon the basis of such contract—Maintain- 
ability—-Wagering contract between A and B- 
Party to contract cannot claim immunity on the 
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~ An arbitration clause contained in a wagering 
contract is a part of a contrect and not a covenant 
distinct from the contract and is, therefore, equally 
unenforceable with the contract of wager itself and 
a suit is, therefore, maintainable by a 
- wagering contract to set aside an award madeupon 


z hod : See | 
KARUNARUMAR DATTA v. LANKARAN PATWABI 


party to a. 


ĉi 


a submission, clause contained in the contract 
Sardarmull Jessraj v Agar Chand Mehata & Co ( ). 
Aubert v Maze (>), Smith, Coney and Barreit v, 
Beeker, Grey & Cu (4)and Joe Lee, Ltd v. Lord 
Dalmeny (5), relied on, Baij Nath v. Mansukřai 
Pannalall (1) and Sardarmull Jessraj-v Agar Chand 
Mehata & Co. (2), distinguished. |p. 62, col. 
z. 

WWhere a merchant or ageot is authorised at the 
outset to create a contract of sale between the buyer 
and himself and not between the buyer and sup- 
plier, that merchant or agent is in the transaction of 
sale which follows, in fact and in law,a seller and 
not a mere agent. A system whereby the whole 
transaction could in such cases be confined to the 
buyer and the merchant yet reserving: to the latter 
the privilege of immunity from the effect of the law 
as to wager cannot be upheld. ip. 68, col: 2.] 

The common intention to wager has to be inferred 
from the circumstances. One cannot expect such 
intention to be declared in writing. [ibid.] 


Messrs. Pugh and. S.C. Roy, for the Plaint- 
iffs’. 

Messrs. B. C. Ghose and P. C. Ghose, for 
the Defen dant. 

Judgment.—This is a suit to set aside 
an award of the Indian Chamber of 
Commerce upon certdin contracts for the 
sale and purchase of jute entered into 
by the plaintiff. A case very similar on 
facts and in principle, was decided by 
Panckridge, J.in Chong Wong v. Brijmohan 
Dandhania, Suit No. 187 of 1929 decided on 
February 11, 1930. The facts in outline are: 
as follows. NI i 

The plaintiff is a retired District Engineer. 
In Septemter 1928, he was introduced: by 
one Shisirkumar Ray to the defendant 
firm represented by Sobhachand. Sobha- 
chand was and isamember of an associa- 
tion called The East India Jute Associa- 
tion, Ltd. which was formed in. 1927. 
According to the plaintiff and Shisir the' 
plaintiff wanted to do “fatka” business. 
There were meetings between the plaintiff 
and Sobhachand at one of which, at. any 
rate, Shisirkumar Ray was present. There 
is some dispute between the parties asto 
whether the- first interview between the 
plaintiffand Sobhachand took place out- 
side the offices of the East India. Jute 
Association or at the plaintiff's house. It 
is not disputed that there were interviews 
between the plaintiff and Sobhachand, 
subsequently at the plaintiff's house. It 
isthe plaintiff's case that the matter was 
discussed between himself and Sobhachand 
and that it was agreed that no deliveries 
should be given or taken. According to 
the plaintiff this discussion ensued ‘upon the 
receipt by him of the first contract note on- 
September 12, 1928. In all 11 contracts, 
were passed. between September 12, 1928- 
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and October 11, 1928, all being for the 
delivery date at the end of December. 
On these 11 contracts, a sum of about 
Rs. 929 became due from the plaintiff to the 
defendant and by reason of the last three 
contracts Ncs. 320, 326 and 331 a lot of 
1,100 bales was left on hand as a 
sale by the plaintiff, i. e. 1,010 bales 
were to be brought by him to close the con- 
tracts then open. 

Itis the plaintiff's case that on October 
12, he telephoned to ihe defendant fiim tc 
buy in this outstanding 1,00 bales, 
that his request or order was not cairied 
out, that he insisted upon having them 
. bought inat tbe opening rate, that the 
defendant firm would not give him that 
rate, and that, therefore, he refused to go 
on withthe transaction and repudiated 
liability for anyloss which might ensue. 
According to Sobhachand, theie was no 
such telephone conversation; the plaintiff 
would nob give instructions toclose, so 
that he had to close according tothe system 
of the association on October 16, 1928 and 
that he did so at arate which resulted in a 
. lossof Rs. 2,013. This sum together with 
the sum I have already mentioned is due. 
upon the 11 contiacts. Rupees 2,968-12-0 
in allwas claimed by the defendant firm. 
On the plaintiff's refusal to pay, the defend- 
ant firm submitted the dispute tothe arbi- 
tration of the Indian Chamber of Commerce 
in accordance with one of the clauses of the 
contract. It is conceded that the plaintiff had 
notice of the arbitration. He ignored it. On 
April 12, 1929, an award was made against 
the plaintiff for Rs. 2,847-4-5 and costs 
and on June 28, 1928, this suit was ` filed. 
I need not refer to the pleadings. The 
essential questions involved are as fol- 
lows:— 

(})Does the award comprise or include matters 
not referred? (1) .a)lfso, can the award be set aside 
on that ground? 12) Are the defendants entitled 
to enforce the contracts having regard to the pro- 
visions of s 236, Contract Act? (2) (a) If not is the 
plaintiff entitled to have the award set aside on this 
ground? (3) Where the contracts by way of wager? 
(3) (a) If so, is the plaintiff entitled to have the 
award set aside? 

That, I think, covers the whole ground. 
With regard to question No, (1) and (1) 
(a), I hold that the award is ‘not bad. 
With regard to question No (2) (a) I should 
be prepared to hold the award to be in 
any event binding. 


Question No, (2) is answered inthe affir- 
mative, 4. e. the point under s. 236 fails. 
The reasons will appear from the dis- 
cussion on the last two questions. I will 
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deal with questions Nos. (3) and (3) (a) in the 
reverse order. 1.Can the plaintii! sue to 
set aside the award on the ground that the 
contracts were wagering contracts? 2, If 
so were the contracts in fact wagering con- 
tracts? 1.It has been contended by the 
defendant that the matter having been 
decided by the arbitrators, the Court has no 
jurisdiction to re-open the matter. [b is 


conceded that where the formation the 
contract is challenged, e g., where it is 
said that one party did not sign, there a 


Again, itis conceded that where 
the plaint alleges that the contract is 
voidable on the ground of fraud, coercion, or 
misrepresentation, there again a suit lies. 
But it iscontended that where the formation 
ofthe contract is admitted, where it is 
admitted that there isa contract but is 
argued that the contract is void by reason 
of want of consideration, mistake, illegality 
or any other provision of law. there the 
parties remain bound by the agreement to 
arbitrate. ; 


In support of this contention Mr. Ghose 


relied upon certain passages in 
Baijnath Mansukrai v. Pannalal (1), 
read with the argument of Counsel. I do 


not however readthe passage in Baijnath. 
v. Mansukrai Pannalall (1) as meaning 
any more than that the Court will not assist 
the party setting up a case of wager by 
granting him equitable relief by way of 
injunction restraining arbitration proceed- 
ings. Rankin, J., in Sardarmull Jessraj v. 
Agar Chand Mehata & Co. (2) took the same 
view. I seenotbingin these cases which 
negatives the right of a party toa wagering 
contract to sue to set aside an award made 
upon a submission contained in the con- 
tract. In Aubert v. Maze (4), such an award 
was set aside, but there the matter had 
been referred to the Court by the arbitra- 
tors. In Smith, Cony and Barrett v. 
Becker, Grey & Co. (4) the principle is 
clearly acknowledged that if the contract 
is challenged as being void on the ground 
of illegality, the arbitration clause con- 
tained in the contract is aleo avoided. The 
authority, to which I was referred by Mr. 
Roy, Joe Lee Lid.v. Lord Dalmeny (5) al- 
though dissimilar on facts is, I think, an 


(1) 49 Tod, Cas. 988; AT R 1919 Cal. 826; 23 O 
W N 258 
ait 52 Ind. Cas, €88; AIR 1919 Oal. 89; 230 WN. 
i 


(3) (18013 2 Bas & P 371: 5 R R 624. 
(2) 1916) 2 Ch. 66; &4 L J Oh. 865; 31 TL R151; 
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authority for the proposition that the arbi- 
tration clause contained in any wagering 
contract is a part of the contract and not 
to be treated as a covenant distinct from 
the wagering contract and is, therefore 
equally unenforcible with the contract of 
wager itself. 

I consider that the same result follows 
from an analysis of the Contract Act. By 
8.2 p cf the Act, an agreement, which 
is ně enforceable by law, is‘void. By 
s 2 (h), it is only an agreement enforceable 
by law that is a “a contract.” By 5. 30, an. 
: agreement by way of wager is a void agree- 

ment. It is no more a contract than an agree- 
ment affected by ss. 20,23 ors 25. I, there- 
‘fore, agree with the view expressed tenta- 
tively bytPanckridge, J., in Chong Wong's 
case, Suit No. 187 of 1929 decided on Febru- 
- ary 11, 1930 to the effect that such a suit lies. 


2. Were the contracts 
of wager’? | | 

It will be convenient at cnce to summarise 
Mr. B. C  Ghose’s argument on this 
question, 4 

l. He contende, in the first place, that it matters 
not if the contracts were by way of wager, because 
his client was in the transactions in question an: 
agent, and that as anagent he is entitled to his 
commission and also to an indemnity on account of 
loss incurred in entering into other contracts upon 
the mandate of his employer, the plaintiff; No 2 He 
contends, secondly, that ‘the very possibility of 
“common intention” to wager is in this case excluded 
by the relationship of the parties and the system 
under which business was transacted; 3 Thirdly, he 
contends that in point of fact “common intention’ 
has not been established as between the plaintiff 
and defendant, far less between the plaintiff and any 
other person. i 


1. The answer to point (1) depends upon 
whether the defendant was, in fact, and 
in law, an agent and not a principal. In 
the former case, the plaintif, apart from 
any special statute, would be entitled to 
his indemnity whether the contract he pro- 
cured was not of a wagering nature; 2. 
Mr. B. ©. Ghose’s second point may be 
illustrated by the following example. By 
contract No. 326, the plaintiff (whom I will 
eall A) bought 250 bales. The defendants, 
Lankaran patwart (whom I will call B) 
gave A a bought note at the rate of 
Rs. 67-13-0. B, in turn, entered into a 
transaction with Santokchand Singhi, an- 
other modi (whom I will call C) at the 
game rate of Rs. 67-13-0. C had an order 
to sell from Rameharan Panchiram (whom. 
I will call D). The order was, in point of 
fact, to sell 1,750 bales. Mr. B. O. Ghose 
was first inclined to suggest that the two 
principals in the transaction were A and D 

s 


in suit by way’ 
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and that was also; as far as I recollect, the 
contention put forward in Chong Wong’ scase. 
Suit No. 187 of 1929 decided on February 11, 
1930 .But his real contention before me 
has been that A and C: were the two prin-- 
cipalsin the contract of sale and I deal 
with the. case on that basis. Mr. Ghose's 
point is this, that, B being the agent, A, 
being the buyer, and C, being the seller, 
the chain or circuit of intention is interrupt- 
ed. Inother words, A and C cannot be 
connected in 2 common intention to wager. 
Before proceeding to the law, 1 propose to 
discuss the materials on this point under 
the following heads: (a) the system; (b) the 
oral evidence; (c) the contract itself. 

(a) With regard tothe system, I propose 
merely to give what appear to me to be its 
principal features. 

The East India Jute Association, ‘Ltd., 
was founded in 1927. There had been a 
previous association, which came to an 
untimely end, but that haa no bearing onthe 
present matter. The secretary of the asso- 
ciation is Mr. Jewanram Pandit, who 
gave evidence, a voluable and impressive 
gentleman. The association has elaborate 
rules. They were most carefully drawn in 
accordance with legal advice. The associa- 
tion consists of about 200 members or modis. 
These form what is in the vernacular re- 
ferred to as the ‘‘bhitar bazar” and may 
be called the inner ring. The year is divid- 
ed up into four three-monthly periods, 
all contracts within any one period ‘be- 
ing made deliverable at a special date 
fixed by the association towards the end of 
the period. There is a weekly rate fixed by 
the association and weekly adjustments 
between the modis carried out by the asso- . 
ciation by methods similar to those of a 
clearing house, that is to say, each week, 
the modis amongst themselves pay such 
ntargins as accrue to each other until the 
delivery date arrives, when the matter is 
again adjusted by payment of difference, if 
any difference remains, or, it is said,. by 
delivery, if delivery is insisted on. There 
is a corresponding weekly adjustment be- 
tween the modi and his outside customer, 
the member of the outer ring. Brokerage 
is charged by the modi against the outside 
customer, at three annas per bale, upon 
contracts of sale, it being understood that 
in the normal course, the contract of pur- 
chase will be covered by a contract of sale 
through the same broker. The modi does not 
receive brokerage as between himself and the 
other modi, that is to say, in the inner ring 
no brokerage is charged, The transaction , 
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is-effected by the modi, who deals with the 
outsider by bought and sold notes, in the 
form of Exhibit A. He deals with the other 
modis on entirely different forms In his 
transaction with the-other modis. he may 
split up the amount sold by his outside 
customer and vice versa. Itis not necessary 
that the other modi should have, at his back, 
another outside customer, that is to say, 
taking the symbols I have given, it is not 
necessary that C should have a correspond- 
ing outside customer D. It does not hap- 
pen, and the illustration I have given is an 
instance, but as I read the evidence, the 
other form of transaction A, B, C is quite 
as common, if nct more common. The 
transactions in suit are of hth kinds. It 
will appear therefore that thejmodi dces 
more than one kind of h::siness. In one 
transaction he will be earning only broker- 
age (in the position of B'. In another 
transaction he will be standing to gain or 
loss (in the position of C). The same man 
may have a number of transactions of each 
kind in one day. 

For the details of the system reference 
must be made to the evidence of Mr. Pandit. 
Mr. Pandit is naturally proud of the rules 
of his association. He is convinced of their 
efficacy as a preventive for gambling. 
According to him it is quite impossible, 
having regard to the system in force, for 
any person, however anxious to gamble, to 
enter into gambling transaction-with any 
modi who 18 a member of the association. 
His reasons are of two kinds. First of all 
he points’to the amount of deliveries actus 
ally made by members‘as they appear from 
the statistics. Secondly, he was at péins to 
show that one modi, when he makes his con- 
tract with another modi in the inner ring 


two parties cannot possibly have a common 
intention. ln my opinion, what Mr. Pandit 
was really doing in the witness box was to 
argue that, having regard to the require- 
ments of the law as to wager, it would be 
difficult, if not impossible for any party set- 
ting up a' case of wager to establish com- 
mon intention. In other words be was anti- 
cipating the ergument on this point put 
forward: by Mr. B. C. Ghose, with which I 
am now dealing. (b) With regard to oral 
evidence, it is, in my opinion, of limited 
value, Witnesses when asked whether. they 
were priricipals or agents, are in point of 
fact asked’ the very question which-I have 
to. decide. Sobhechand, when asked was 
clearly: at a loss how to: describe«himself 


and certainly: did’ not wish to be tied down: 
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see questions 16, 18 and 21: 

“In all these contracts were you acting as broker?” 

‘To these contracts I was acting io accordance with 
the rales cf the Association ” i 

On the other hand one matter of import- 
ance is clear from his evidence, 2. e., that hê 
regarded the transaction between himself 
and the other modi as that of principal and 
principal. Indeed Mr. Ghose did not con- 
tend otherwise : 

Q. 193. “Will you tell us which of these five ngen?" 

“That refers to the five modis who had be€@wesn 
them bought a certain lot sold by the plaintiff” 

“Can you tell us which of these five was the other 
party to this contract ?” | 

“I would be the other party.” 

“And you in turn sold to tive other people similar 
amount in separate lote?” “Yes to five modis.” 

As regards Pandit: 

Q 12°. “As regards these transactions, these direct 
dealings between modis, there is no question of 
principal or agent or anything else?” “Yes” 

Q.“He (the :outsider) is never concerned with 
other party but broker he is dealing with?” 

“Yes” 

And Q 161. “My members perform a dual function, 
So far as outside parties are concerned, they are 
brokers, When between themselves as members and 
members they are in the capacity of principals ” 

As regards Karuna, all he says as to the 
relationship between himself and the defen- 
dants is: 

Q. “Ifit wasonlya paper transaction you did not 
care whether they are brokers or what they were?” 

“Of course I did not care what they were but they 
represented themselves'to me as brokers,” 

. “Bat you would not expect them to have 
another principal behind them?” 

JT think there were.” ion 

(e Lastly, there is the contract itself. 


ots 


I havé already explained that as between 
the broker B andthe outsider A, the trans- 
actions are carried out in a rather peculiar 
manner. A bought or sold note of a 
formidable nature with 27 clauses is pass- 
ed by B to A, but no corresponding note 


business is done in such a manner that thas S nan, KAN Na vance. pania 


we 


matter in these notesis purely appropriate 


to an ordinary mercantile contract made 
thfough a bruker. Except for the clause, 
Iam about to quote, there is nothing to 
indicate that Bis other than a broker in 
the strictssense of the term. Clause 26 
reads as follows: 

“The coutract will be performed between you and 
ourselves and you will not be entitled to inquire 
with whom the corresponding contract has been 
entered into or to require the performance thereof. 
No contractual privity is established with the person 
with whom the corresponding contract is entered 
into.” 


‘It goes on totalk of delivery. The con- 
tract between Band Cin the inner circle 
consists merely of a slip in a counterfoil 


book in the following terms : 
“Subject to the bye-laws of the East India Jute’ 


-Association, we have this day bought frcm you etc., 
La 
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I have already mentioned that -4 sells 
1000 bales, B may split up and sell in any 
quantities he pleases, e. g. 250 tc Cl. C2, 03, 
CE and vice versa. 

Mr. B. CO. Ghose when confronted with 
this clause, contended ihat A and.G-can be 
principals in a contract of sale without 
privity of contract. In other words, that 
Beagremain agent notwithstanding that 
he is Bhe other party to the contract of sale 
under cl. 26 of this contract. For this 
proposition he relies on the observations 
of Lord Blackburn in Robinson v. Mollett 
(6) and in Ireland v. Livingston (7). That 
brings meto the law. The proposition for 
which Mr. B, C. Ghose contends has al- 
ready, in this Court, been subjected to the 
mostsearching criticism by the present 
Chief Justice of Rangoon in Holmes Wilson 
& Co. Ltd. v. Bata Kristo Dz (8). Lt is not 
possible however to appreciate the precise 
significance of that decision and its bearing 
upon the point in issue without some 
knowledge of its inner history. On March 
26, 1924, Page, J., gave judgment in McLeod 
&Co.¥.lvanJones & Co, (9). The plaint- 
iffs McLeod & Oo., 
Americaa large number of motor cars 
upon the order of the defendanis (Ivan 
Jones & Co.). Ivan Jones & Oo. had refused 
to accept delivery on*the ground of defedt 
or difference from description. The plamt- 
iffs had-suedas principals upon documents 
similaror analogous to an indent, 

During the case, the plaintiffs, in order 
to circumvent the defence, sought to amend 
by pleading in the alternative that they 
< were agents and therefore notwithstanding 
any defauli-by the shippers entitled to an 
indemnity. Mr. Pugh for the plaintiffs 
propounded the view ‘for which Mr. Ghose 
is now contending and relied on observations 
of Lord Blackburn inthe two cuse3 mep- 
tioned and also upon the judgment of Sir 
Lawrence Jenkinsin Paul Beir v. Chotalal 
Javerdas (10. Page, J., rejected-{he propo- 
sition and, in the course of the discussion 
gave expression, in unmistakable terms, to 
the following sentiments—that Lord Black- 
burn was wrong and that Brett, L. J., was 
right, that Sir Lawrence Jenkins in Paul 
Beir v. Caotalal Javerdas (10), was tainted 
with ‘Blackburnian heresy, and that Page, 
J., had long awaited an -opportunity of 

(6) (1875) 7 HL 802; +£ L J O P 852. 

3 (7) (1872) 5 H L395;41 L JQB:201; 27 .L T 


cal 


549, EoI E - elie : 
(987 Ind. Cas. 218; AT R 1926 Cal.-18). 
(10) 30 B 1; 6 Bom, L R 918, 
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chastising these errors and incidentally of 
settling once and for all the law as to indent 
contracts, The amendment was disallowed. 
The plaintiffs were held to their original 
case of sellers and lost. ` 
Page, J., however in his judgment ad- 
verted tothe other aspect of the case, ina 
passage, which I have caused to be an- 
nexed to- this judgment in the form of a 
foot-note. The opportunity sought for by 
Page J., arose iathe suit of Homes Wilson 
& Co. Ltd. v. Bata Kristo ! e (8), then 
pending. This was a suit similar to Paul 
Beier v. Chotalal Javerdas (10). The 
defendant (indentor) had ordered through 
the plaintiffs, merchants, quantities 
of metal goods upon an indent giving 
fixed price and providing no com- 
mission to the merchant. The merchant 
had entered into a contract with the “ sup- 
pliers” at a price below that mentioned in 
the indent. They had handed- to the 
indentors “a placement report.” The suit 
was originally framed as one by sellers 
against buyers for damages on account of 
failure to take delivery. Before the heai- 
ing, however, the plaintiffs’ advisers, in 
view of the warning received in MeLeod 
& Co. v. Ivan Jones & Co. (9) and appre- 
hending heavy weather from that quarter, 
took the precaution to amend by. pleading 
in the alternative that, if agents, the plaint- 
iffs had agted in accordance with mercantile 
custom known to the defendant who had 
consented t@ztheir so acting. At the hear- 
ing, Counsel forthe defendant abandoned 
all defences on the merits and—if I may use 
the expression “struck canvas and ran— 
Before the wind with Robinson v. Mollett 
(6).” A further result was, however, that 
he argument which Page, J., proceeded 
to demolish was noi that advanced by 
Counsel for the plaintiffs, but was the one 
which Page, J., had so long sought an 
opportunity to demolish. This he effective- 
ly did at pp. 582 and 563* in Holmes Wrlson ' 
& Co.'s case (8): 
tIon other words, in effecting the contracts by 
which the defendants purcaased the goods, were 
the plaintiffs to be regarded vis-a-vis the defendant 
as agents or principals? Learned Counsel for the’. 
plaintiffs during the course of the trial was disposed ` 
to argue upon the authority of certain passages in” 
the judgment of Slackburno; J., in Ireland v. Living-: 
ston (7), that in respect of these sales the relationship 
of the plaintiffs to the defendant was that both of. 
agent aad principal, but, in my opinion, these passages 
do.not supports the proposition for which they were 
cited, In Robinson v. Mollett (6), {Blackburn, J. in’ 
expressing.an-opinion contrary to that of Brett, J, 
and other learned Judges, appeared to think that an 
agent might purchase goods for-his principal without 
kaang 
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himself being the vendor or creating privity of con- 
tract between his principal and a third person. Rut 
the view that found favour with Blackburn, J, as I 
-. understand Robinson v Mollett 6) was not accepted 
by the House of Lords and I am clearly of opinion 
that under the contracts of sale by which the defend- 
ant purchased the goods in suit the plaintiffs inevit- 
ably must have been either principals or the agents 
of the defendant, and in the eye of the law cannct be 
regarded as filling at the same time both capacities” 

In my opinion where goods are porchared 
through A by B,A inevitably must either have sold 
the goods to B on his own account asa principal, or 
as agent for B have created privity of contract be- 
tween B and a third person: Feise v. Wray (11), 
Ireland v. Livingston (7), Robinson v. Mollett (6°, 
Cassaboglow v. Gibbs (12),” 


These passages should be compared with 
the first portion of the judgment in McLeod 
& Co. v. Ivan Jones & Co. (9). The argu- 
ment which the plaintifis attempted to put 
forward, was not that the merchant was 
both sellerand agent in the contract of 
sale but that (i) the merchant was from the 
oulset a seller of the gocds with certain of 
the rights and liabilities of an agent, 
appending to him, or (ii) that, assuming 
the merchant to te, et the inception, an 
agent, as soon as a supplier was found, the 
contract placed and the indentor notified, a 
ccntract of Sale between indentor and mer- 
chant developed naturally from the indent 
nucleus (i. e., without any fresh consent by 
the indentor). That from that point of 
time at any rate the merchant was a 
seller, notwithstanding that certain agency 
tights and liabilities might continue to 
operate. In other words, that there were 
in the transactions two parallel relation- 
ships in contact with each other in terms 
of biology—that conditions indicated not a 
hybrid, but two organisms sym biotically 
combined. In the end Page, J., held: 

“(a) That under the former indents in suit the 
relationship of principal and agent was created be- 
tween the defendant and the plaintiffs: Seep t4*; 
(b) That by usage in the case of indents as described; 
the merchant is entitled to buy from the supplier at 
one price and sell to the indentor at avother price : 


See p. 919“ ıc) That the defendant consented to the 
plaintiffs performing the contracts in suit in the 


manner sanctioned by the said usage.” See pp. 579° 


and 5&2* 

It will appear from the report that 
Page, J., did not, in so many words, deter- 
mine that the plaintiffs were sellers. This 
question became of practicable importance 
during the inquiry as to damages ordered 
by Page, J. The defendant contended 
that the plaintiffs were entitled to an in- 
demnity only: Cassaboglow v. Gibbs (12). 
The view taken by the plaintiffs was that 


(11) (1802) 3 East 93; 6 R R551;102H R 
532 


(12) °(1883).11 QB D.197;52LJ Q B538; j8 LT 
850; 32 W R188. 4 
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the case had travelled ina complete circle 
and that the effect of the decision was to 
hold that : 

“ qouad the contract of sale, the contract between the 


plaintiff and the defendant was one of vendor and 
purchaser’: see p, 563*.” 


On an application to Page, J., he declin- 
ed to express any further opinion 
but in fact directed that the inquiry 
should ascertain the difference bet&reen 
the contract and market price on the 
dates when the defendant should have 
taken delivery. Having regard to Cassa- 
boglow v. Gibbs (12), it appears to me that 
the conclusion is inevitable, that Page, 
J., held the plaintiffs to be sellers and 
that the real effect of the case is to decide 
that when a merchant or agent is authoriz- 
ed at the outset to create a contract of 
sale between the buyer and himself and 
not between the buyer and the supplier, 
that merchant or agent is, in the transac- 
tion of sale which follows, in fact and in 
law a seller. , Before proceeding tn discuss 
the Indian authorities other than Holmes 
Wilson & Co. Ltd.v. Buta Kristo De (8), I 
desire to make certain observations with 
regard to the three English cases which 
have been referred to. As regards Ireland 
v. Livingston (7), I desire to express 
a doubt whether Lord Blackburn ever in- 
tended to convey that an agent qua 
agent can be a principal in a contract of: 
sale. Did he mean any more than this: 
taking indentor A, merchant and commis- 
sion agent B and supplier C, that B qua 
contract of employmentis always an agent. 
That B qua contract of sale may be (a) 
an agent without any liability; (b) an 
agent with liability as guarantor, or (c) 
the seller; and that in case (c) the two 
contracts, the one of employment and the 
other of sale, may continue to exist side 
by side. As regards Robinson v. Mollett 
(6), I desire to suggest that perhaps too 
much has been made of this case and that 
the whole result may be summarized as 
follows: 

“When there is only the relation of broker and 
customer the broker cannot satisfy the 
terms of his employment by selling his own goods 
te the customer. . Apart from the special - circum- 
stances of the case Robinson v. Mollett (6) establishes 
aa Ti than this: Lord Halsbury in May v. Angeli 

As regards Cassaboglou v. Gibbs (12), I 
have found this case as dificult to ap- 
preciate as to pronounce. In that case B 
the merchant and commission agent had 
sued their buyer A for failure to take 
delivery. It was held that B had pot 

(13) 1898) 14 T L R 55le 
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created privity of contract between A and 
C the foreign supplier, yet it was held that 
B could not recover against A excepton 
the basis of indemnity. This result ap- 
pears to me difficult to reconcile with,the 
view taken by the same learned Judge, 
Brett, L. J., of the position of a commis- 
sion agent with foreign principal, e.-g., in 
Ex pae Myles; In re Isaacs (14): 

“Now, what is the meaning of sending such an 
order to a ‘commission agent’? (B) It means that 
Morrice & Oo, (A) direct or request Elkin & Oo. (B) 
to buy the goods as principals from Turner & Co. 
(C) and to sellthem again as principals to Morrice 
& Ov. iA‘, but subject to this, that Elkin & Co. 1B} 
bind themselves to sell to Morrice & Co. at the 
same price that they pay to Turner & Co, adding 
only to that price the agreed commission between 
.themselves and Morrice & Co.” 


It willbe seen that, in Cassaboglow v. 
Gibbs (12), the merchant and commission 
agent was executing the order on a com- 
mission basis and therefore would, in no 
event, be entitled to more than the agreed 
commission plus protection against any 
loss suffered by him in carrying out the 
transaction. Had the commission agent 
been working cn difference in price the 
result would possibly have keen otherwise. 
I now turn to Indien authorities other than 
Holmes Wilson & Co. Ltd. v. Bata Kristo 
De (8). These arise ont of transactions of 
two ‘kinds, foreign or indent trade [of which 
Holmes Wilson & Co., Ltd. v. Bata Kristo. 
De (8) is an example] and provincial trade 
known as pukii and kutchi adat business, 
in particular that carried on from Bombay. 
Tt so happens that in Vol. 30 of I.L. R: 
Bom. both classes of cases are represented, 
both being, decisions of Sir Lawrence 
Jenkins onppeal. At p. 1* is reported the 
case of Paul Beir v.»-Chotlal Javerdas (10), 
a suit on Indent Contract which has 
already been referred to. In that case Sir 
Lawrence Jenkins . proceeded upon the 
usage proved (p. 23*). He was careful not 
to decide whether the merchant was or was 
not a principal. 

Page 24*, “Moreover the argument assumes that 
the contract between the parties wes that of 


Page 25*. “In the view however that I take of the 
case it is not necessary nor is it desirable that 
we should decide whether on the acceptance of the 
indent the relations of the parties became crystallised 


into those of vendor and purchaser pure and 
simple.” : 

In other words, Sir Lawrence Jenkins 
took the line of least resistance. He took 


the same line in Bhagwandas Narotamdas 
v. Kanji Deoji (15). This was a case 


(144, (1885) 15 Q B D 39; 54 LJ Q B 586. 
» (15) 80 B 205; 7 Bom. L R 611. 
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of putki adat contract. It was held 
that“ by established usage no privity - 


of contract is created between the up- 
country constituent and the Bombay mer- 
chant. Both look to the`pu cka adatia alone 
(pp. 218 215*) and that the contract is solely 
between putka adatia and the Bombay 
merchant, who is not entitled to any contract 
with the up-country constituent. 

Page 216*. “The evidence does not (in my opinion) 
show that the relations between the pakke. -adatia 
and the upcountry corstituent is that of mere seller 
and buyer. . . On the other hand [do not 
think there was the relation of principal and agent 
pure and simple." 7 

Pag: 217*. “I do not say that there is no relation of 
principal and agent between the parties at any stage 
. . . - So here there may have been that relation- 
ship in its common meaniag for thə purpose of 
ascertaining the price at which the order was to be 
completed, and to this point of the transaction all the 
obligations ot that relation perhaps apply. But 
when that stage is passed, 1 think the relation is not 
that of principal and agent, but of the nature L have ® 
indicated." 

In this case, the pukia adatia had sued 
as principals and the defendant had set up 
liability to account, In Burjorji Ruttonji 
Bomanji v. Bhagwandas Parashram (16), 
the point in question arose in direct relation 
to the question of wager. The result of 
the decision was that the contract being 
belween pukia adatta and Bombay 
merchant on the one hand and putka adatia 
and up-country constitutent on the other, 
in a suit by pusha adatia the defence of 
wager would be establishel by proving 
common intention on the part of purka 
adatia and the party sued. It would not 
be necessary to establish comma intention 
between Bombay merchant and up-country 
constitutent, there being. no privity of 
contract between them. The plaintiff 
appealed tothe Judicial Committee, Un- 
fortunately the defendant was not re- 
presented and the appeal was allowed ex 
parte. The ruling ot the Board through 
Sir Lawrence Jenkins is to be found in 
Bhagwandas Parasram v. Burjorji Ruttonji ~ 
Bomanji (17). Except for the finding that, 
in the circumstances of that case, common 
intention was in fact absent, I share the 
difficulty expressed by McLeod, ©. J.,in 
Manilal Raghunath v. Radhakisson: Ram- 
jiwan (18) in discovering what legal prin- - 


(16) 20 Ind. Cas. 834; AT R 1914 Bom. 319; 38 B 
204: 15 Bom L R716. _ , 
(17) 44 Ind. Cas. 234: AI R1917 P O11; 451A 
29; 43B 373; 23 M L T20}; 34M L J 39235;4PL 
W 229; 16 A L J241; 27 OLJ 358; (1918) M WN 
315; 22 O W N 625; 20 Bom. L R 561;7 L W 577; 11 

Bur. L T 211 (P 0). 
(18) 62 ind. Oas. 361; 45 B 388; A IR 1921 Bom 
239; 22 Bom, L R 1018. $ -o 
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ciple was intended to be laid down. Jn 
Manilal Raghunath v. Radhakisson Ramji- 
wan (13) the whole matter camo again 
before the Bombay Court in appeal and 
so far as matters of principle are concerned 
this is the authority which I propose to 
follow. Atp. 406+ it is pointed ont that: 


“If the contract between the two is a contract of 
employment, such a contract can never by ils very 


“nature come within’ the definition of a wagering” 


contract and the pakka adatia muat win unless 
the- coistituent can bring the contract within the 
provisions of Bombay Act 111 of 1865". 


At p. 419* it is pointed out that the put ka 


adatia by reason of the fact that he 


creates no contract between . Bombay 
merchant and up-country constitutent is 
excluded from any class of mercantile agent. 
In other words he is a seller. Atp, 425* 
the Court found an understanding that all 
transactions should be closed by payments 
wf differences not only between plaintiffs 
and defendants but also between the plaint- 
iffs (puhka adatia) and the persons with 
whom the plaintiffs. had made, covering 
contracts. The passage appears to me to 
relate to a condition of affaire very similar. 
to those disclosed by the evidence in the 
present case. Finally in Chong Wong v. 
Brijmohan Dhandhania Suit No. 1&7 of 1929 
decided on February 11, 193), Panck- 
ridge, J., inclined tc the view that, by 
reason of cl. 26, Ex. A, the so called broker 
was in fact a principal. For reasons above 
explained, with this view. 1 agree. In 
other words, ‘he ingenious attempt of the 
East, India.. Jute Association, Ltd., to 
devise a system whereby the whole transac- 
tion could be confined to A, B yet reserving 
to Bthe privilege of immunity from the 
effects of the law as to wager fails. (3) 
There remains the question, whether there 
was common intention in fact. Now, I 
agree with everything that has been said 
as to the necessity. of adequate proof of 
common intention, subject to this, that in 
the normal affairs of life one cannot expect 
common intention to be declared in writing, 
sealed, signed and delivered. I agree that 
there must be enough to make the inference 
certain the parties agreed not to give or 
take delivery. Jagree-also that the dis- 
, tinction, between speculation and wager 
must be borne in mind. First, as regards 
common intention, between plaintiff A 
and the defendant B. Of the- two, 
other things being equal, I do not for- 
a moment say that [ should: prefer Karuna's 
evidence. The defendant Sobhachand 
seemedto me a 
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business man, carrying on a business 
as respectable, and. 
doing business so far as this case is con- 
cerned ina perfectly respectable manner. 
But I do hold that enough was said and 
done between the partiesto make it per- 
fectly clear that there was to be no giving: 
or taking delivery and that that was the ` 
agreement. I think that Sa akang Ray 
is to he believed to this extent, tlt he 
did explain the whole system-to the plaint- 
if, Sovhachand himself states ihat he did’ 
so (questions 147 and 267), I have no 
doubt that the plaintiff staled that he. 
wished to do “Zatka business” and that the 
parties agreed to do such business to which 
they attach a common meaning, “wager.” 
Secondly,, as regards common intention 
between A and C, the other broker, I take 
the view that if A propoges to wager and 
C proposes to wager, there being no meet- 
ing betweenthe two, if the two parties are 
brought into relationship by some inter- 
vening machinery, common intention would 
exist, Thatisto say, if you can regard 
these transactions as-contracts between A 
and C, as I do not, then assuming the con- 
ditions above described the contract 
between A and C would be by way of 
wager. In this case, althoughthere is no. 
direct evidence, I would be prepared to 
draw the inference that in, all the trans- 
actions in suit the “other modis? with;. 
whom the defendant made covering con-- 
tracts, also had the intention never to give 
or take delivery: See for a similar finding 
Manilal Raghunath v. Radhakisson Ramji- 
wan (18). The whole system and evidence 
points to sucha conclusion, I donot intend 
that anything I have said should be regarded 
asa finding against the East India Jute 
Association, Ltd., or as to the transactions. 
of ‘the association. On the contrary, it.ap- 
pearsto me that its system is admirably 
adapted to various classes of business, 
substantial trade, speculative trade and 
wagering. My decision is solely a deei- 
sion that the plaintiff was gambling with 
Sobhachand. The plaintiff is entitled to 
havethe award set aside. S 
As regards costs, I take a definite view, 
The. plaintiff considers that he has some 
grievance in regard to his directions to 
sell on October 12. As far as J am con- 
cerned, that is nob established to my satis- 
faction. I co not say the system: as-it 
has been described could not lead to 
abuses. But inthis care Sobhachand struck 
me asap honest man. The plaintiff has 


setup a case of fraud. He has set” up 
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a case unders. 236, Contract Act, which 
on my finding, that he knew perfectly 
well what Sobhachand was going to do 
and what position he was occupying fails. 
This Court does not enforce wagering con- 
tracts, and according to my view, will set 
aside awards based on wagering contracts. 


Butit seems to meto allow people to 
wager gas long as they win and to re- 
pudiat their losses when they lose is not 


discouraging but rather encouraging per- 
sons who wish to gamble. I, therefore, 
propose to makeno order as to costs. , I 
have heard Mr. Roy on the question of costs. 
Right or wrong, the view which I “have 
already expressed isthe one that appeals to 
me, i 


A. Order accordingly. 
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Hvidence Act (I of 1872), sè 25—Hatra-judictal 
confession to private individualin presence of 
chaukidar—Admissibility of—Recovery of weapons 
stained with blood- Whether corroborates confession 
--Confession not wholly true—Value of—Penal 
Code (Act XLV of 1860), s. 302—Accused and 
deceased having illicit relations with same woman— 
Deceased not prepared to give up illicit connection— 
Whether constitutes provocation—Sentence— Criminal 
Procedure Code (Act V of 1898), s. 288— Scope of. 

Although it cannot be said that a confession 
made to a private individualin the presence of a 
chaukidar is in every case admissiblein evidence, 
yet where it is not shown that the chaukidar has 
in any way influenced the accused, who is not in 
custody, to make the confession and the 
chaukidar has taken no part in bringing about 
the confession of the accused, then such a 
confession made to a villagerin the -spresence of 

-a chaukidar would not come within the mis- 
chief sought to be averted by e. 25, Evidence 
Act, and would be admissible in evidence 
Dal v. Emperor (2), referred to. [p. 74, col 2.] 

The fact that a kara recovered from the 
person of the accused was found stained with 
human blood and the fact that the handle of 

~a weapon (kudal) produced by him was also 
stained with human blood tendto corroborate the 
troth of the extra-judicial confession made by the 
accused [p. 75, col. 1.] 

Even if aconfession appears to be untrue as 
far as it implicates other persons in the crime, the 
part that appears untrue will in no way lessen 
the culpability of the accused and the confession 
acan beg, used against him. Nirbat Nath -v. 
Emperor (8), relied on. [p. 75, col. 2.) 


HMPRROR V, SHANKAR 


69 


Section 288, Criminal Procedure Code, as amended, 
lets in evidence recorded before the Committing 
Magistrate -for all purposes and allows it to he 
treated as substantive evidence and removes all 
doubts as to the powers of the Judge to treat it 
as such. [p 71, col. 2.] 

The mere fact that the accused was 
suffering the pangs of jealousy, which drove bim 
to commit the murder, does not furnish any 
ground for saying that he received any provoca- 
tion at all of any kind. The fact that the 
deceased fell in -love with the same woman the 
accused was in love with andthe fact that the deceased 
Was not prepared to give up hisillicit connection 
with that woman at the bidding of the accused, 
can hardly be said to be conduct which gave 
grave provocation to the accused, and will not 
mitigate his crime of brutal murder committed 
after premeditation, [p. 74, col. 1.] 


Or. A. and Or. R. against an order of the 
Additional Sessions Judge, Bahraich, dated 
November 30, 1933. 

Mr. G. H. Thomas, Government Advocate, 
for the Crown . 

Mr. B.K. Dhaon, for the Accused. 

Nanavutty, J.—This is an ap- 
peal filed -by Shankar Gadariya, against 
2 judgment of the learned Addition- 
al Sessions Judge of Gonda Division .at 
Bahraich convicting the appellant Shankar 
of an offence under s. 302, Indian Penal 
Code and sentencing him to transporta- 
tion for life. The Local Government has 
also filed an application for revision under 
s. 439 of the Code of Criminal Procedure 
for enhancement of the sentence of trans- 
portation for life passed on Shankar to one 
of capital punishment for an offence under 
s. 302, Indian Penal Code. In this judg- 
ment I shall dispose of the appeal as also 
the revision application filed by the Local 
Government. 


The case for the prosecution is briefly as 
follows: — 

In village MHarkhapur, Police Station 
Sujauli, Tahsil Nanpara, District Bahraich, 
lie two hamlets of the name of Girdhar- 
purwa and Puniapurwa. Musammat 
Parana aged 40 or 45 lived in Puniapurwa. 
She wasanahir by caste. Her husband 
died about four yearsago and ever since 
she became a widow she had many lovers, 
The accused Shankar was one of her lovers. 
Owing to this illicit intimacy with 
Musammat Parana, Shankar had been ex- 
communicated by his caste fellows some 
three years ago. Recently Musammat 
Parana contracted an illicit intimacy with 
Bechan Gadariya, a young man of about 
23 or 24 years of age. This aroused the 
jealousy of the other lovers of Musammat 
Parana, and Sukhai, (P. W. No. 4), the 
father of Bechan, was told,by Shankar that 
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ib would be well if his son dropped his 
illicit-connection with Musammat Parana, 
otherwise he would be killed. Sukhai told 
his son Bechan to keep away from Musam- 
mat Parana, but Bechan, who was a strong 
man of powerful phvsique did not mind the 
warning given hy his father and did not 
think that Shankar could dohim any harm. 
Sukhai and Bechan were the sub-ienants 
of Dalla and his son Tulshi. On the night 
intervening between June 28 and 29, 1933, 
Bechan was sleeping in the field of Dalla 
looking after bis cattle. Tulshi, the son of 
Dalla, was also sleeping that night inthe 
same field and was also looking after his 
own cattle. Musammat Parana also kept 
her cattle that night in the same 
‘field andshe toowas sleeping not far from 
the cot upon which Bechan was. , At {about 
midnight the cattle inthe ` field close to 
where Bechan and Tulshi were, took fright 
andthis woke both Tulshi and Musammat 
Parana. Tulshi, thinking that a wolf had 
come amongst the cattle,as there was a 
jungle not far from the field, went up to 
the cot of Bechan to wake him up in order 
to gethishelp to driveaway the animal. 
_Tulshi then saw Shankar accused striking 
Bechan with a kudal (spade). Bechan did 
not cry out but merely gave a groan. 
Tulshi whois a young man of 20 years of 
age was so unnerved and so horritied at 
the sight that he did not say anything but 
quietly retreated from the place and went 
to his home. Tulshi’s father Dalla had 
gone that evening to attend a caste feast 
given by his caste-fellows in a hamlet 
known as Sitarampurwa, about a mile from 
his own village, and he only returned 
home inthe morning and he wasthen 
told by his son Tulshi that Bechan had 
been murdered by Shankar. Musammat 
Parana who also woke up when the cows 
became restive shouted to Bechan to come 
-and help herin rounding up the cattle and 
on receiving no reply Musammat Parana 
approached the coton which Bechan was 
and then she saw to her horror that 
Shankar accused was striking Bechan with 
‘a kudal. Through fear she fled from the 
place and went to her home, and it was 
only the next dayin the evening when 
the investigating Police Officer came to 
the village that Paranatook courage and 
told himthat it was Shankar who had 
killed Bechan. On the morning after the 
commission of the murder, Sukhai, the 
father of Bechan, finding that his son had 
net returned from his field as usual went 
over tothe field of Dalla to find out what had 
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happened. Sukhai there met Dalla and 
the lattertold him that Bechan had been 
killed. In the meantime chaukidar Paragl 
and Patan Din, an influential zamindar of 
the village, cameto hear of the murder of 
Bechan and on learning from Sukhai that 
he suspected Shankar of having committed 
the murder they at once went in search of 
Shankar whom they found in hig, field. 
This was on the morning of June ®, 1933. 
Patan Din, (P. W. No. 2), asked Shankar 
why he had killed Bechan as stated by 
Bechan’s father Sukhai. Thereupon Shankar 


„replied that he certainly had murdered 


Bechan and that hehad done so as an act 
of bravery and not secretly, and that 
everybody inthe village knew that for the 
last three years he had been ex-communi- 
cated on account of his illicit connection 
with Musammat Parana and that this year 
she took her cattle. into Nepal territory 
for the purpose of grazing them inthe 
company of Bechan and would not give 
up her connection with her new lover and 
so on accountof that he had taken the 
life of Bechan. Shankar also implicated 
Bararu Gadariya in the commission of the 
murder. Then Patan Fin asked Shankar 
with what instrument he had committed the 
murder and what hehad done with that 
weapon. Thereupon Shankar told Patan 
Din that he had ‘buried the weapon in that 
very field, and he removed some earth 
from a place in his field and dug out the 
kudal, (Ex. 1). It was found to be blood- 
stained and some earth was adhering to the 
irom blade of the ‘‘kudal”. Thehandle’ of 
the “kudal” was recovered from a branch 
ofa lime tree growing in the field by 
Shankar who brought it and produced it 
before Patan Din. This handle is ‘marked 
Ex. 2. It was one entire piece at that time 
and it was also stained with blood. Upon 
hearing the admission of guilt made 
by Shankar, chaukidar Paragi arrested him 
and took him into custody and brought him 
to the thana. Bararu Gadariya was also 
arrested and taken by Paragi and Lalu: 
along with Shankar to Police Station Sajauli 
which is eight miles tothe east of village 
Harkhapur. Sub-Inspector Suraj Prasad 
recorded the first information report made 
by Paragi chaukidar, and seeing that the. 
accused Shankar had a blood-stained kara 
(bangle) on his arm, he removed it in the 
presence of Ramzan Khan and prepared 
a recovery list (Ex. 6). He also took pos- 
session of the “kudal” and its handie, (Exs. 
land 2), which had been brought to the 
thana. These articles were then se#ted up. 


1934 


by Sub-Inspector Suraj Prasad and depo- 
sited in the malkana. Shankar and Bararu 
were put in the thana lock-up and then 
Pandit Suraj Prasad proceeded to the scene 
of the occurrence which he reached at 
about 6 pP. m. on the evening of June 29, 
1933. He found the dead body of Bechan 
lying on a cot in the field of Dalla. The 
cot and the ground beneath it were found 
stainefl with blood. The investigating 
Police Officer prepared an inquest report or 
PL te, Ex. 7 and he sent the dead 

ody of Bechan in charge of Constable Niaz 
Ahmad to the sadar hospital for post mortem 
examination. He prepared a sketch map of 
the locality, (Ex. 8), and then after com- 
pleting his investigation he prosecuted 
Shankar accused on a charge under s. 302, 
Indian Penal Code. As no evidence against 
Bararu was forthcoming, Sub-Inspector 
Suraj Prasad reported that he may be re- 
leased under s. 169 of the Code of Criminal 
Procedure. 

The evidence of the Civil Surgeon of 
Bahraich shows that the deceased had the 
following injuries:—- 

l. An incised wound 54" x 3'', deep 
down to the bone on the right side of the 
neck running above and parallel to the 
collar bone. 

. An incised wound over the right 
shoulder 2" x 1” x 4". 

Both wounds were infested with maggots. 
The trachea was cut through at the level of in- 
jury No. 1 and the large vessels of the neck 
on the right side were also cut on the level 
of injury No. 1. Ia the opinion of the Civil 
Surgeon death was due to hemorrhage 


from injury No.1 which was inflicted by. 


some sharp cutting weapon. The silver 
kara removed from the person of the accused 
and the wooden handle of the “kudal” or 
spade which was delivered by the accused 
to Patan Din were found by the Chemical 
Examiner to have been stained with blood 
and the Imperial Serologist reported that 
the blood on the “kara” as well as on the 
handle of the “kudal” was human blood. 

Tt is clear from the medical evidence that 
in respect of the death of Bechan, an offence 
of wilful murder had been committed by 
some one. 

I have next to sonsider the quesiion 
whether the murder of Bechan has been 
proved upon the evidence on the record to 
mae been committed by the accused Shan- 

ar. 

“The prosecution’ examined two eye-wit- 
nesses of the murder, namely, Tulshi and 
Musgmmat Parana, The learned Sessions 
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Judge has discredited the evidence of both 
these witnesses. In my opinion he has re- 
jected the evidence of these witnesses -on 
insufficient grounds. It must be remem- 
bered that the accused Shankar and the 
deceased Bechan and his father and the 
witnesses, Dalla (P. W. No, 7) and Tulshi 
(P. W. No. 8), are all related to one another, 
It is therefore natural that in these circum- 
stances the villagers would try to shield 
Shankar from the consequences of his own 
mad folly. Musammat Parana herself 
when she came to give evidenre ia the Court 
of Session realised that she had lost one 
lover, namely, the deceased Bechan, through 
the jealousy of another and thatif she gave 
evidence incriminating the accused she was 
also likely to loose another. It is this rea- 
son that led her deliberately to go back 
on her former statements recorded by the 
Magistrate under s. 164 of the Code of 
Criminal Procedure, as also in the course 
of the preliminary enquiry before the Com- 
mitting Magistrate. 


The deposition of Musammat Parana re” 
corded by the Committing Magistrate ha® 
been brought on the record of the Session® 
file under s. 288 ofthe Code,of Criminal 
Procedure. The amended s. 288 of the 
Code of Criminal Procedure, lays down that 
the evidence of a witness duly recorded in 
the presence of ths accused under Chap. 
XVIIL may, in the discretion of the presid- 
ing Judge, if such witness is produced 
and examined, be treated as evidence in 
the case for all purposes, subject to the 
provisions of the Indian Evidence Act of 
1872, It is thus clear that this amended 
s. 288 of the Code of Criminal Procedure, 
Jets in evidence recorded before the Com- 
mitting Magistrate for all purposes and al- 
lows it to be treated as substantive evidence 
and removes all doubts as to the powers of 
the Judge to treat it as such. In the cir- 
cumstances of this cage it seems to me that 
the previous statement of Musammat Parana 
before the Committing Magistrate is far 
more reliable and believable than her 
statement in the Court of Session where she 
says that although she woke up she saw no-, 
thing and did nothing but incontinently 
fled away from the field and went to her 
home. Thestory told by Musammat Parana 
before the Committing Magistrate is as 
‘follows:— 

“When the cows got frightened I got up and in- 
tended to shout for Bechav. ‘hen I went to shout 
for him 1 saw that Shankar was striking Bechan with 


a kodal. I cannot say in which parts of the body 
the accused hit Bechan deceased — I did not go 
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to see Bechan after that. I came away. to my house, 
I did not tell this to anybody. The next day when 
the Sub-Inspector came to the village Itold him 
everything. I ama widow. My husband died four 
years ago. I do not know whether Shankar accused 
was ex-communicated by his biradri.” 


The same statement was made by Musam- 
mat Parana, (P. W. No 10), when her deposi- 
tion was recorded under s. 164 of the Code of 
Criminal Procedure before the commence- 
ment of the trial on July 12, 1933. It runs 
as follows:— 

“When the cows got frightened, I got up thinking 
that some wolf might bave come The cows ran away. 

“I shouted to Bechan to get up as the cows were running 
away. When I came near Bechan I saw that Shankar 
was striking him with a “kodal.” On account of fear 

` I went away from that place leaving the cows there. 

There was no ond at my home. Inthe morning all 

persons saw the dead body of Bechan lying there I 

told the Sub-Inspector that Shankar had struck him.” 
In the Court of Session Musammat Parana 
stated as follows:— 
“When the cattle became frightened I thought that 

a wolf might have come and so I came home out of 

fear. Idid not callout to Tulshi and Bechan." 


_ Her deposition before the Committing Ma- 
gistrate was tendered in evidence under 
8. 288 of the Code of Criminal Procedure 
and was marked Ex. 3. On hearing that 
statement read out to her she stated as fol- 
lows:— 

A kh did not make this statement before the Magis- 
ralo. 

Her statement recorded under s. 164 of the 
the Code (Ex. 4) was read out to her and 
she admitted that she made that statement 
except the portion which is to the effect 
that she saw Shankar striking Bechan. 
It is thus clear that Musammat Parana has 
out of her love and affection for her first 


paramour Shankar denied the truth of her ' 


deposition before the Committing Magis- 


trate. The learned trial Judge writes as 


follows : 

“The chaukidar (Paragi) says that Musammat 
Parana had gone with him to the Police Station when 
he went there to make the report and this fact is 
denied by the Sub-Inspector. But if this is true, 
‘then Musammat Parana’s previous statement that 
she saw the occurrence must be untrue.” 

I confess I do not follow the reasoning 
involved in this statement. Itis true that 
Paragi P. W. No. 1 has deposed that he 
had asked Musammat Parana to accompany 
him and others to the thana and that she 
went to the thana. with them. It is also 
true that Sub-Inspector Suraj Prasad 
(P. W. No. 16) has deposed in his evidence 
that Musammat Parana did not come to 
the thana when the chaukidar came there 
to makethe report. The first information 
report, Ex. 1, does not mention the fact that 
Musammat Parana had accompanied the 


‘or on the truth of her statement r 
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chaukidar to the thana. It is clear that 
either the chaukidar or Sub-Inspector 


Suraj Prasad has made a mistake in this 
matter and the memory of one of them 
is at fault, but that fact, in my opinion, 
can have no bearing on the truth or other- 
wise of the statement made by Musammat 
Parana before the Committing Magistrate 
orded 
under s. 164 of the Code. Nor kan I 
understand why, because Paragi chaukidar 
or Sub-Inspector Suraj Prasad has made 
a mistake as to the presence of Musammat 
Parana at the thana, the statement of 
Musammat Parana that che witnessed the 
occurrence should be deemed to be untrue. 
Throughout the record of the case as 
framed by the learned Additional Sessions 
Judge, Musammat Parana has admitted 
her presence in the field on the night of 
the murder a little distance away from the 
cot upon which Bechan was admittedly 
sleeping and where he was murdered. It 
is, therefore, clear that Musammat Parana 


was in a position to witness ihe com- 
mission of the crime. Throughout her 
statement both before the Committing 


Magistrate and in the Court of Session 
Musammat Parana has deposed that she 
was awakened by the cattle taking 
fright at something and running away in 
all directions. The natural desire of 
Musammat Parana would have been to take 
afler her cattle first, and as it was night 
she would naturally have turned to Tulshi 
and Bechan to help her in rounding up 
the cattle and in allaying their fright, 
Her statement in the Court of Session 
that when the cattle became frightened 
she thought that a wolf had come and 
that she went home out of fear is too 
ridiculous for words. Her first instinct 
would have been to save her cattle and 
with Tulshi and Bechan sleeping close by 
her she could have had no fear of any 
wolf attacking her. For these reasons I 
am of opinion that Shankar can legally 
be convicted upon the deposition of Musam- 
mat Parana recorded by the Committing 
Magistrate and brought on the record of 
the Sessions trial under s. 288 of the Code 
of Criminal Procedure. 

The evidence of Tulshi, (P. W. No. 8), 
given in the Court of Session is also to 
my mind ‘worthy of belief, As I have 
pointed out above, there were forces at 
work to save Shankar from the conse- 
quences of his own mad act, and therefore 
there are a good many verbal discrepan- 
cies and inconsistencies in the statement ~ 
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made by Sukhai (P. W. No. 4), the father 
ofthe deceased Bechan and Dalla, (P. W. 
No. 3), the father of Tulshi. Tulshi isa 
young man of about 20 years of age and 
he frankly told his father what he had seen 
on the night of themurder, but his father, 
who was a man of 80 years of age anda 
man of the world, did not want his young 
son tg be involved in the wretched affairs 
of M#sammat Parana. He, therefore, advised 
his son to keep quiet and to tell nobody 
what he had seen. Acting on this policy 
of worldly wisdom Dalla also did not say 
anything to Sukhai, the father of Bechan, 
as to how the latter came to be murdered 
and by whom. But the fact that Dalla did 
not tell Sukhai that Bechan had been 
murdered by Shankar does not go to dis- 
prove the evidence of Tulshi that he had 
told his father that in his presence Shankar 
had murdered Bechan. Itis true that the 
chaukidar had met both Dalla and Sukhai 
before he went to Police Station Sujauli 
but neither of them had told him that 
Tulshi and Parana were eye-witnesses of 
the occurrence. This fact, however, does 
not detract from ihe evidence of Tulshi, 
who has given a very correct and truthful 
account of what he had seen. I attach no 
importance to the discrepancies in the 
various statements of Tulshi as to the re- 
lative position of the places in which he, 
Bechan and Musammat Parana were lying 
on the night of the murder. Whether 
Bechan was lying 20 kasis or 2 or 3 kasis 
from the place where Tulshi was sleeping, 
does not to my mind affect the credibility 
of his testimony that he saw Shankar 
kill Bechan with a “kodal”, all the more 
fo when it is renembered that next morn- 
ing Shankar himself admitted his guilt 
and gave up the “kodal” with which he had 
commilled {he murder of Bechan to Patan 
Din. Whether the murder took place a 
little after midnight ora “gnari” anda half 
before sunrise is also a matter of little or no 
importance. It is well known that vil- 
lagers are proverbially inaccurate as to 
time and distance and if Tulshi has given 
different estimates of the time when the 
murder was committed and of the distance 
at which he was sleeping from the mur- 
dered man, I for my part can attach no 
importance to these discrepancies.* The 
fact that Tulshi did not mention to anybody 
that hehad seen the commission of this 
murder is easily intelligible inthe light of 
his own statement on oath that his father had 
asked him to say nothing about the com- 
mession of this murder to anybody. He has 
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deposed in the Court of Session as follows: 
“My father asked me to keep quiet,” and 
therefore Tulshi naturally told nobody that 
he had witnessed the occurrence until he 
was questioned by Sub-Inspector Suraj 
Prasad and had to state what he “had 
seen. 

The learned Additional Sessions Judge 
has observed that the conduct of Tulshi 
in not asking anything from Musammat 
Parana is very unnatural. In my opinion 
the conduct of Tulshi becomes quite intel- 
ligible in the light of the advice given to 
him by his aged father Dalla to keep 
clear of this affair. 

After a careful consideration of the 
evidence’ of Tulshi, (P. W: No. 8) and of 
Musammat l’arana (P. W. No. 10) and after 
giving due weight to all ihe considerations 
urged by the learned Additional Sessions 
Judge for rejecting the testimony of both 
these witnesses, I am of opinion that the 
evidence of Tulshi in the Court of Session 
and of Parana recorded by the Committing 
Magistrate, and brought on the Sessions 
file under s. 288 of the Code of Crimi- 
nal Procedureis legally sufficient to sus- 
tain the conviction of the accused Shankar 
on a charge under s. 302, Indian Penal 
Code. 

Apart from the evidence of these two 
eye-witnesses, there is also the extra- 
judicial confession made by the accused 
Shankar before Patan Din and Wafati 
mukhyia and Paragi chaukidar and others. 
The evidence of Patan Din, (P. W. No. 2), 
asto the confession made before him by 
Shankar accused is very clear and con- 
vincing. The learned Counsel who appear- 
ed on behalf of the accused has strenuously 
argued that this extra-judicial confession 
of Shankar is not admissible in evidence 
under s.25 of the Indian Evidence Act. 
Section 25 of the Act runs as follows:— 

“No confession made to a Police Officer shall 
be proved as against a person accused of any 
offence.” 

It has been vehemently argued before us 
that Paragi chaukidar is a Police Officer 
and that the expression “Police Officer” 
used in s. 25 of the Indian Evidence Act 
should not be read in a technical sense but 
in its widest and most popular signification. 
It has been held by a Bench.-of this Court in 
Emperorv. Pancham (1) to which I was a 
party, following a ruling of Mr. Justice 


(1) 143 Ind. Cas. 846; 10 O WN 318;AIR 
1933 Oudh 192; (1933) Cr. Cas, 379; Ind? Rul, 
(1933) Oudh 208; 34 Cr. L J 653; 8 Luck, 410, 
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Lindsay in Dal v. Emperor (2), 26 Ind. Cas. 
654 that a village chaukidar is a Police 
Officer within the meaning of s. 25 of the 
Indian Evidence Act. If, therefore, Shankar 
hadjconfessed to Paragi chauki dar, his-confes- 
sion could not be proved against him in the 
present case, but the circumstances of the 
present case are very different. The con- 
fession was made to Patan Din, (P. W. 
No. 2), alone. Patan Din has deposed on 
this point as follows:— | 

“It was I alone who had questioned Shankar, 
The Mukhyia Wafati did not ask him anything “ 
It is true that chaukidar Paragi and others 
were present at the time that Shankar 
confessed to Patan Din but the confession 
was not made to Paragi. The question 
then remains whether a confession made 
to Patan Din in the presence of Paragi 
chaukidar can be proved against Shankar 
accused in the present case. I have no 
doubt that a liberal inte: pretation should 
be given tos. 25 of the Indian Evidence 
Act, and if I had been satisfied that the 
confession of Shankar had been made to 
Patan Din in the presence of Paragi 
chaukidar who had induced Shankar to 
make the confession or had asked Patan 
Din to persuade Shankar to confess or had 
acted in such a way asto make it appear 
that Patan Din was acting as an agent of 
Paragi chaukidar, and if I was further 
satisfied that the very presence of Paragi 
in such close proximity to Patan Din was 
such as to influence the mind of Shankar 
and to induce him to confess, then I, for my 
part, would certainly have excluded this 
confession of Shankar as inadmissible and 
irrelevant under s. 25 of the Indian 
Evidence Act. The facts of the present case, 
however, negative the idea of Paragi chauki- 
dar influencing Shankar in making the 
confession. Patan Din is an influential 
zamindar and it was he and he alone who 
questioned Shankar who made a voluntary 
confession of his guilt and produced the 
“kodal” with which be had committed the 
murder of Bechan. The truth of the con- 
fession made by Shankar before Patan Din 
is strengthened and made still more 
manifest by the accused producing before 
Patan Din the weapon with which it is 
alleged he had committed the murder. 
The learned Counsel forthe accused has 
laid stress upon the statement of Paragi 
chaukidar made in the First Information 
Report, (Fx. 1), to the effect that all persons 
enquired from Shankar about the crime. 


(2) 26 Ind, Cas, 654, 10 L J €87; 16 Cr. LJ 
62, ¢ 
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On this point the original report in Urdu 
runs as follows: — 


“Sab logon ne Shankar gadaryia so puncha tab 
Shankar batais ke . ..... A 


As ‘pointed out by the learned Additional 
Sessions Judge the phrase “sab logon ne 
puncha” does not mean that Paragi 
chaukidar also took part in questioning the 
accused Shankar. If Paragi had meant 
to convey in his first information geport 
that he too had questicned Shankar§ then 
he would have stated in the first report 
that “hamne Sha’ kar gadaryia se puncha” 
or “ham sab logon ne Shankar se puncha.” 
Patan Din has definitely stated on oath 
that it was he alone who had questioned 
Shankar on this point, and there is no 
evidence on the record to the contrary. 
Patan Din has not been shaken in cross- 
examination and I implicitly believe his 
evidence. 


In Dal v. Emperor, 26 Ind. Cas. 654 (2) Mr. 
Justice | indsay made the following observa- 
tions :— h 

‘Balla and Jitta are chaukidars and no doubt 
according to the various rulings on the interpreta- 
tion of s. 25 of the Evidence Act, they must be 
treated as a Police Officers. The question, therefore 
is whether this incriminating statement which was 
made by the accused can be used as evidence, regard 
being had to the provisions ofs. 25 of the Indian 
Evidence Act, which lays down that no confession 
made toa Police Officer shall be proved ag against 
2 person accused of any offence. In my opinion the 
confession does not come within the section, for, 
on the evidence as it stands, it seems to me quite 
clear that this statement in the nature of a con- 
fession was not made to the chaukidars ut all but to 
Sita Ram. The fact, that the chaukidars were 
present and heard the statement made does not, I 
think, bring it within the prohibition contained in 
8. 25 cf the Evidence Act. I am, therefore, of 
Opinion that the confession is admissible in evidence 
and I think that having regard to other circum- 
ances which are disclosed by the prosecution 
evidence, it must be taken tobe a true statement.” 


Although Iam not prepared to go so far 
as to hold that a confession made to a 
private individual in the presence of a 
chaukidar is in every case admissible in 
evidence, yet where it is not shown that 
the chawikdar has in any way influenced 
the accused, whois not in custody, to make 
a confession and wherea chaukidar has 
taken no partin bringing about the con- 
fession of the accused, then] think that 
such a confession made to a villager in the 
presence of achaukidar would not come 
within the mischief sought to be averted by 
8. 25 of the Indian Evidence Act and would, 
in my opinion, be admissible in evidence. 

Cunningham in his Treatise on Evidence, 
p. 70, has held that asimilar confession 
made by a person whois not in custody, or 
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by one, who though a prisoner in jail is 
not in the custody of the police, is within 
neither of the three sections, ss. 25, 26 and 
27 of the Evidence Act. 

I, therefore, over-rule the contention urged 
on behalf of the accused Shankar by his 
learned Counsel and hold that the extra- 
judicial confession of Shankar made to 
Patan Din, (P. W. No. 2), in the present 
case fis admissible in evidence. 

The truth of this confession is confirmed 
by the recovery of the kodal from his field 
by Shankar as weli as by the recovery of 
the handle which had been put on a branch 
of a lime tree from where Shankar took it and 
made itovertoPatan Din. The fact that the 
“kara” recovered from the person of Shankar 
was found stained with human blood and the 
fact that the handle of the “kodal” produced 
by Shankar was also stained with human 
blood further tend to corroborate the 
truth of the extra-judicial confession made 
by Shankar to Patan Din. 

In addition to this extra-judicial con- 
‘fession and the evidence of the eye- 
witnesses, there is also the confession of 
Shankar recorded under s. 164 of the Code 
of Criminal Procedure by the Magistrate 
Mr. Ahmad Said Khan. In this confession 
of his Shankar, not only implicated himself 
but also Bararu, Nanku Ahir, Ram Charan 
-Kurmi and Tulshi Gadaryia. He admits 
that he and.Bararu killed Bechan with 
“phal and kodal, while the other three 
persons got hold of the legs and arms of 
the murdered man. Whether the accused 
is rightly or wrongly implicating the other 
~ . persons named in his confession, there can 
: þe no dobt that he has in this confession 
fully implicated himself as the principal 
murderer of the deceased Bechan. 

Shankar has adduced no evidence in his 
. defence and his allegation that Sub- 
{nspecior Suraj Prasad induced him to 
make a false confession remains unproved. 
` The voluntary nature of this confession is 
“proved by the evidence of Mr, Ahmad 
Said Khan, (P. W. No. 7), the Magistrate 
who recorded this confession unders. 164 
“ofthe Code. The record of the confession 
. clearly shows that it was voluntary and 


‘the truth of ıt is borne out by the conduct - 


of the accused himself in handing over to 

, Patan Din, the blood-stained handle of 

‘a kodal or spade along with the blade 
of it. 

In Nirbai Nath v. Emperor (3) it was 

(3) 98 Ind, Cas. 178; 30 WN 800; AI R 1926 


: Oudh 61le; 27 Or. L J 1282; 29 O © 369; 13 O LJ 809; 
„A buck. 417, 
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held bya Bench of this Court that the 
entire confession of an accused need not 
be rejected merely because part of it has 
been found tobe false and that if sufficient 
grounds exist the portion of the confession 
that charges the prisoner with guilt may 
be believed while that which is in his’ 
favour may be rejected if the evidence on 
the record justifies the Court in doing 
80. 
In the present case I am not prepar 
say whether accused Shankar has TEN 
implicated Bararu and the others named 
by him. It is enough for me to hold that 
hehas in this confession rightly implicated 
himself, 
The learned Counsel for the accu 
invited the attention of the Gas eae 
ruling reported in Hardayel Singh v. Em- 
peror (4), in which it was held that the 
statements of an accused Person should 
be read asa whole and that the statement 
of an accused in. Court cannot have the 
force of sworn testimony of a witness to 
whom an oath has been administered, and 
that a conviction based thereon ig bad in 
law. This ruling, to my mind has no 
applicability to the facts of the present 
case. = 
_In my opinion, ihe retracted Sasi 
of the accused Shankar in the E pS 
is admissible in evidence against him and 
taken in conjunction with the evidence of 
the eyə-witnesses and the extra-judicial 
confession made by him to Patan Din. 
(P. W. No. 2) fully proves his guilt, l 
All three assessors unanimously found 
the accused guilty of the offence charged 
Wor the reasons given above I would 
uphold the conviction of Shankay for a 
offence unders. 302, Indian Penal Code a 
respect of the murder of Bechan Gadaryi 
pad would dismiss his appeal. = 
now take up the revision fil 
of the Crown under s. 439 of gta 
Criminal Procedure in respect of the sen 
‘tence that should be passed upon the 
accused in the present case. The learn d 
Additional Sessions. Judge in passin; : 
ee of eee for life inatesi 
of a sentence of death has he 
ing observations :— Ep een 
“I do not think it isa case in whic 
penalty of the law should be inflicted 
mat Parana,for whose sake the accuse 
penalty of excommunication from 801 


h the extreme 
When Musam- 
d suffered the 


ty, courted 
another lover, naturally the fire of 16 ed 
have been kindled in the heart of the Henne muat 


(4) 115 Ind. Cas 359; 10 OW N5068: AI R 1933 
Oudh 926: (1933) Cr, Cas 532; 6 R O 43- 
395; 8 Luck. 397. A LHS 
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only this but when asked to sever hər connection 
with the deceased, Musammat Parana abused the 
accused and the rival client of the accused, Bechan 
deceased, scoffed and jeered at him. The provocation 
in the present case was not certainly sudden, but E 
think it was grave, aud for this reason I do not inflict 
the extreme penalty of the law.” 

“In my opinion the reason given by the 
learned Additional Sessions Judge for not 
imposing capital punishment is wholly 
inadequate and not justified in law. The 
mere fact that the accused Shankar was 
suffering the pangs of jealousy, which 
drove him to commit the murder, .does not 
furnish any ground for saying that he 
received any provocation at all of any kind. 
Indeed, the conduct of Bechan can hardly 
besaid to have given provocation to the 
accused. The fact that Bechan fellin love 
with the same woman with whom Shankar 
was in love and the fact that Bechan was 
not prepared to give up his illicit connec- 
tion with Musammat Parana at the bidding 
of Shankar, can hardly be said to be con- 
duct which gave grave provocation to the 
accused Shankar. 

T have carefully thought over the facts of 
this case, and in my opinion there are no 
extenuating circumstances which could 
conceivably mitigate the crime of the 
accused, and I have reluctantly come tothe 

‘conclusion that the accused Shankar must 
undergo the extreme penalty of the law. | 

I, therefore, while upholding the convic- 
tion of the accused Shankar for an offence 
-under s. 302, Indian Penal Code, would set 
aside the sentence of transportation for life 
passed upon him andin lieu thereof would 
sentence him to be hanged by the neck 
untilhe be dead. we. 

The result is that I would dismiss the 
appeal of Shankar and would allow the 
revision filed by the Local Government 
under s. 439 of the Code of Criminal Proce- 
dure. 

Smith, J.—The facts of this case 
have been set out in the separate judg- 
ment of my learned brother, Navavutty, 
J. Ishall briefly recapitulate them. The 
appellant, Shankar, a Gadariya by caste, 
formerly carried on an intrigue with a 

_widownamed Musammat Parana, an Ahirin: 
in consequence Shankar was outcasted about 
three years ago. The woman afterwards 
contracted an intimacy with one Bechan, a 
Gadariya by caste. Bechan was undoubtedly 
murdered on the night of June 28-29, 1933 
and Shankar has been convicted of murder- 

“ing him. : 

There can be no doubt about the relations 
of Misammat Parana with Shankar and 


` 
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Bechan. A respectable zamindar, Patan 
Din, of the village Harkhapur in hamlets 
of which the parties concerned reside, gave 
evidence about the outcasting of Shankar 
three years ago in consequence of his rela- 
tions with Musammat Parana,and Sukhai, 
the father of the murdered man, said in his 
evidence that about eight or ten days before. 
the murder Shankar had told him that if 
the deceased persisted in his vis§ts to 
Musammat Parana, he would doso at the 
cost of his life. The murder took place in 
a field which had been sub-let to the 
deceased by one Dalla Gadariya. In that 
field on the night in question are said to 
have been, besides the deceased, Musammat 
Parana and one Talshi,—Tulshi is the son of 
Dalla, the tenant-in-chief of the field. Both 
Musammat Parana and Tulshi gave evi- 
dence in the case, and their statements 
will be considered later on. Sukhai, the 
dead man’s father, went to the field when 
his son did not return home as usual in the 
morning, and found there Dalla, who told 
him that his son had been killed. News of 
the occurrence had meanwhile got abroad, 
and various people collected at the spot. 
Amongst them was the zamindar Patan Din, 
who has already been referred to. Patan 
Din went to the field, accompanied by two 
chaukidars named Lalia and Hira Lal, the 
Mukhiya named Wafati, and some other 
villagers. He found the dead body lying on 
a charpai, and found at the scene Sukhai 
and others. Two more chaukidars named 
Paragi and Chhutkau are said alsoto have 
gone to the spot. Patan Din questioned 
Sukhai, who said that he suspected Shankar 
and the whole party then went in search of 
Shankar and found him in his field, which, 
according tothe plan, is situated ata dis- 
ance of 490 “kasis” from the scene of the 
occurrence. Patan Din questioned Shankar, 
who confessed that he had murdered 
Bechan in consequence of his (Bechan’s) 
relations with Musammat Parana. He 
said that when heasked Musammat Parana 
to give Bechan up, she abused him, and 
Bechan himself scoffed at him. When 
asked abont the weapon with which the 
murder had been committed, Shankar dug 
up with hishands from the field the blade 
of a spade, and also produced from a tree 
in the field the. handle of the spade, 
Shankar.was then taken into custody and 
removed to the Police Station, along with 
one Bararu Gadariya, whom he alleged to 
have been associated with him in the crime, 


` The first report at the Police Station was 


made on the afternoon of June 29, 1933, ey 
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the chaukidar Paragi. The blade and the 
handleof the spade were taken by the 
chaukidar to the Police Station along with 
the two suspects. j 4 

On July 1, Shankar made a confession 
under s. 164, Criminal Procedure Code, to a 
Magistrate of the first class at Bahraich, 
after being fully cautioned by the Magis- 
trate§ In that confession Shankar said 
that heand Bararu and three other men 
named Nanku Ahir, Ram Charan, Kurmi and 
Tulshi Gadariya had killed Bechan. Ram 
Charan and Nanku. according to the con- 
fession, held Bechan's legs, Tulshi held his 
hands, while Bararu and Shankar des- 
patched him, using respectively a ‘phal’ and 
‘kudal’. Having killed Bechan, the con- 
fession goes on, the men returhed to their 
respective houses, and afterwards Shankar 
handed over the ‘kudal’ to Patan Din and 
Wafati and told them that heand Bararu 
had killed Bechan. The confession con- 
cludes with an explanation of the motive 
for the crime, namely, Musammat Parana’s 
intrigue with Bechan. According to the 
confession, Bararu and Shankar had pre- 
viously been intriguing with the woman and 
Tulshi, Ram Charan and Nanku also 
wished to do so, but she rejected their 
advances, 

The elements in the case against the 
appellant areas follows :— 

(1) Theevidence of Musammat Parana 
and Tulshi; 

(2) The accused's confession to Patan 
Din and his production of the blade and 
the handle of a spade, the handle being 
afterwards reported to be stained ‘with 
human blood; 

(3) The recovery from the appellant at 
the Police Station of a silver bangle, (kara) 
which was alsoreported to be stained with 
human blood; 

(4) The appellant's confession of July 1 
last, before a Magistrate at Bahraich. 
There is also, of course, the evidence 
that has already been referred to about 
the circumstances which are said to have 
constituted the motive for the crime. As 
1 have said already, there can be no 
doubt . that those circumstances existed, 
though Musammat -Parana herself has 
denied in her evidence that she was ever 
on intimate terms with either Shankar 
or Bechan and I shall now proceed to dis- 
cuss the various items of evidence that I 
have set forth seriatim above. 

Tulshi has stated that-he and Musammat 
Pawana were in the field onthe night in 


question along with ‘Bechan ‘and that at 
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about midnight some cattle in the field 
took fright. Thinking that a wolf might 
have got into the field, the witness went 
to arouse Bechan and saw Shankar 
striking him with a “kudal.” The witness 
said that he was frightened, and without 
accosting Shankar went to his house 
and next morning told his father what had 
happened. His father told him to say 
nothing about it. 

The learned Additional Sessions. Judge, 
for the reasons given by him in his judg- 
ment, did not regard the evidence of 
Tulshi as reliable. My learned brother, 
on the other hand, is prepared to rely upon 
the evidence of Tulshi. On the whole, 
I prefer not to rely upon the evidence of 
this witness. He may, of course, have 
really: seen the appellant attacking Bechan, 
but his evidence has varied considerably at 
different times in points of detail. | 

As regards Musammai Parana, her state- 
ment was recorded on July 12, 1933, under 
s. 164, Criminal Procedure Code. That 
statement cannot be used as evidence 
against the appellant. If authority is 
necessary on that point, I may refer to the 
case of Puttu v. Emperor (5). Musammat 
Parana gave' evidence before the Com- 
mitting Magistrate on September'l, 1933. 
The essential portion of the statement she 
then made has been quoted. by my learned 
brother in his separate judgment. In 
that statement Musammat Parana said 
that she saw Shankar striking Bechan 
with a “kudal’. Before the learnéd 
Additional Sessions Judge, Musammat 
Parana said that she went home when the 
cattle took’ fright and that she saw 
nothing of the murder, or of Shankar. 
She was referred to her statement before 
the Committing Magistrate and denied 
making it. There can, of course, be no 
doubt that she did make the statement. 
before the Committing Magistrate that is 
attributed to her, and that statement 
can, as pointed out by my learned bro- 
ther, be treated as evidence in the case 
as provided bys. 288, Criminal Procedure 
Code. The learned Additional Sessions 
Judge did not rely upon the evidence of 
Musammat Parana. As my learned brother 
has pointed out, it is difficult to follow 
that portion of the learned Additicnal 
Sessicns Judge’s judgment, relating to the’ 
evidence of Musammat Parana, which has 
been quoted in my learned brother's sepas 
rate judgment. I agree with my learned 


(5).27 Ind, Cas:196; 10 L J 363; 17 O O 363; 16 Cy 
L J 132 . < 
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brother that there can be no reasonable 
doubt that what Musammat Parana stated 
before the Committing Magistrate was the 
truth, and that her subsequent evidence 
before the learned Additional Sessions 
Judge was due to a desire to save her 
former lover, Shankar. 

I now come to the confession said to 
have been made by the appellant shortly 
after the discovery of the deceased man's 
body. There can be no doubt that more 
chaukidars than one were present at the 
time when that confession was made, and 
the question is whether in those circum- 
stances that confession is inadmissible in 
evidence, having regard to the provisions 
of s. 25 ofthe Indian Evidence Act. It 
was contended on behulf of the appellant 
that it is inadmissible in evidence, and 
stress was laid on a passage in the first 
report made by the chaukidar Paragi, 
which was to the effect that every one 
questioned Shankar Gadaria, (“sab logon 
ne Shankar Gadaria se puchhin”’). The 
contention is that the confession of 
Shankar must be regarded as having 
been made to Police Officers in 
the presence of ihe chaukidars who 
were present. The zemindar, Patan 
Din, however, said in his evidence that 
it was he alone who questioned Shankar 
and in his evidence before the learned 
Additional Sessions Judge Paragi said 
that it was Patan Din who questioned 
Shankar, though he further said that the 
Mukhiya Wafati also questioned him. I do 
not think that the confession canbe re- 
garded as made to Police Officers within 
the meaning of s. 25 of the Evidence Act, 
though it was made in the presence of 
some chaukidars. The confession was made 
to Patan Din and following the ruling 
reported in Dal v. Emperor (2), E am of 
opinion that the confession is admissible 
in evidence. The appellant when examined 
by the Committing Magistrate denied that 
he made this confeasion to Patan Din; 
before the learned Additional Sessions 
Judge he adhered to his statement before 
the Committing Magistrate. There can, 
however, be no doubt that he did, in fact, 
make that statement to Patan Din, and I 
agree with my learned brother that the con- 
route is admissible in evidence against 

im. 

I am alsoof opinion that there can be 
no doubt that the appellant produced from 
his field the blade and handle of a “kudal,” 
the Handle being afterwards found to be 
stained with human, blood, The appellant 
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has denied that he produced those 
articles, but there can be no doubt that 
he did so. 4 

As to the ‘recovery of a kara, afterwards 
found to be stained with human blood, 
from the possession of the appellant, there 
can be no possible doubt that that kara 
was so recovered, the appellant says that 
the kara is not his, and was not recoffered 
from him but those denials are obviously 
untrue. 

Asto the appellant's confession of July 
1, he admitted making it, but said he did 
so at the bidding of ths Snb-Inspector 
of Police, who had promised him that if 
he made it he would be saved from the 
gallows. The Sub-Inspector denied in his 
evidence that he “compelled” the appellant 
to make a statement and I do not believe 
that the confession of July |, was. any- 
thing but a voluntary confession. As far 
as it implicates the other persons in the 
crime, that confession appears to be untrue, 
—at any rate, there is nothing to corroborate 


the suggestion that anv one but the ap-. 


pellant took part in the crime. The part 
that appears to be untrue, however, would 
in no way lessen the culpability of the 
appellant and according to the principles 
laid down in Nirbai Nath v. Emperor (3) 
the confession can be used as aginst the 


appellant, even if he wrongly implicated. 


other persons along with himself. 

The appellant produced no evidence in 
his defence, and I am satisfied by the 
evidence given by Musammat Parana 
before the Committing Magistrate, taken 
along with the two confessions of the 
appellant, the production by him from 
his field of the blade and +he handle ofa 
spade, the handle being stained with human 
blood, and the recovery from his person 
of a kara also stained with human blood, 
that the appellant has rightly been con- 
victed of the murder of the deceased man, 
Bechan. I agree, therefore, that the appeal 
must be dismissed. 

As to the question of punishment, I am 
willing to believe that the appellant had 
been supplanted in the affections of 
Musammat Parana by the deceased, and 
that Musammat Parana and the deceased 
had svornfully rejected the appellant's 
suggestion that they should terminate 
their relationship. Those facts, however, 
do not constitute sufficient reason for not 
inflicting the extreme penalty of the law 
on the appellant. The murder was a 
brutal one, committed after premeditatjpn, 


in cold blood, and in a cowardly manner - 


~ 


1934 
M, therefore, agree with my learned brother 
that the sentence of transportation for 
life imposed by the learned Additional 
Sessions Judge should be enhanced to a 
sentence of death. 

Ne Appeal dismissed, 


CALCUTTA HIGH COURT 
Appeal No. 98 of 1929 
April 11, 1933 
MUKERJI AND GUHA, JJ. 

NEERENDxABHOOSHAN LAHIRI 

—APPELLANT 
versus 

BERHAMPUR OIL MILLS Lroa.— 

RESPONDENTS 


Limitation Act (IX of 1408), s l4— Ciril Trocedure 
Code (Act V of 1907), O. VII, r, 10—Return of plaint 


for presentation in proper Court—Period of time’ 
between date of order and date on which plaint is 


ready for b ing returned —Exclusion of. : 

Where a tourt orders a plaint to be returned for 
presentation i1 the proper Court, the proceedings 
cannot be regarded as having ended until the Court, 
in whom the duty lies of conforming 
visions of O VII,r 10, Civil Procedure Code, is ia 
a position to carry out the order of return of th; plaint. 
Till that point of time, no question can possibly arife 


of time unders l4, Limitation Act. When thas 
point of time is reached, the question whether the 
plaintiff would or would not be entitled to a further 
deduction oftime thereafter would depend upon 
various factors. Ordinarily mo further time would be 
excluded. Butitis not inconceivable that in ex- 
ceptional circumstances, even subsequent to such 
pointof time, the proceedings may have to be 
regarded as still continuing. And,in determining 
whether they should be so regarded or not, the 
question of the plaintiff's diligence or otherwise may 
have to be considered. ` 
[Oase law considered ] ` 

The return of the plaint with an endorsoment on it 
is a part of the Court's duty, and until,at all events, 
an endorsement is made and the plaint is ready for 
return, the proceedings cannot be considered to be at 
an end. oF 

Appeal from an original decree, of the 
Fourth Additional Sub-Judge, 24-Parganas, 
dated January 30, 1929. 

Messrs. Atulchandra Gupta and Jogesh- 
chandra Singha, for the Appellant. 

Messrs. J. N. Sen, Kalikinkar Chakrabarti, 
Jahanavicharan Das Gupta, 
- krishna Banerji, Bijalibhooshan Sanyal and 
Jyotishchandra Banerji, for the Respondents: 

Mukerji, J.—This is an appeal by de- 
fendants Nos. 2 and 3 froma decision of 
the Fourth Additional Subordinate 
Judge of 24 Parganas, by which the 
Plaintiffs’ suit was decreed against them 
on contest and ex parte against defendants 
.-Nos.dand 4. The suit was for recovery of 

money due as balance of the price of two 


7 


to the pro-. 


Gopendra-- 
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waggon loads of mustard oil alleged to 
have been supplied by the plaintiffs, a joint 
stock company with limited liability, from 
their place of business at Berhampur (Dis- 
trict Murshidabad) to a firm styled S. B. 
Lahiri and Company carrying on business 
at Maniktala (District 24-Parganas), of 
which latter firm the four defendants were 
said to be the proprietors. The two grounds 
on which the decree of the Court below is., 
assailed, are firstly that the suit was insti- 
tuted beyond time; and, secondly, that de- 
fendant No. 2 is not a partner of the firm, 
but that the firm belongs to defendant 
No. 3 alone. So far as the first ground is 
concerned, the relevant facts are the fol- 
lowing. The two consignments were deli- 
vered respectively on December 20, 1920, 
and December 2!,1920 The suit was in- 
stitute | in the Court of the Subordinate | 
Judge at Berhampur on December 14, 
1923. On April 19, 1926, the Berhampur. 
Court held that it had no jurisdiction to 
entertain the suit and returned the plaint 
for presentation tothe proper Court, From 
this order the plaintiffs took an appeal to 
this Ceurt and with the memorandum of 


. appeal they filed the plaint as ana cur 
ag regards the plaintiff not being entitled to exclusi n ` tele 7 r May 26 


This Court dismissed the apppeal on May 26, . 
1927 and the judgment that was given 


on that day concluded with the order: “Let ` 


the plaint be returned to the plaintiffs 
forthwith.” On June 13, 1927, the Deputy 
Registrar of this Court made an order in 
accordance with which an officer of the 
Court returned the plaint to the plaintiffs’ 
Advocate on that day with the following. 
endorsement: 

“This plaint was filed along with the memoran-. 
dum of the appeal in Appeal from Order No. 193° 
1926, on April 27, 1925. It is returned to the 
vakil for the plaintiff, appellant today in terms of. 
the Court’s order dated May 26, 1927, passed in the 
abovementioned appeal.” 


The plaint was thus taken back. It was’ 
refiled in the Alipore Court on the next day 
i.e. June 14,1927. If no other considera- ` 
tion applies to the case, and the suit is 
governed by Art: 52 of the Schedule to the: 
Limitation Act, the suit, when refiled, was 
within. time, if, under s. 14 of the Act, time 
is taken to have run against the plaintifis 
as from June 13, 1927, when the plaint was’ 
returned to their Advocate, but not if it: 
began todoso from May 26, 1927, on which ' 
date their appeal was dismissed and the’ 
order for the return of the plaint was pro- 
nounced, On the question of the applica-: 
bility of s. 14 of the Act and the extent. of 
such application, if any, the appellants’: 
arguments resolve. themelves into three- 
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heads. Firstly, it has been urged that good 
faith is an essential characteristic of the 
prosecution of the proceeding, though such 
. prosecution may be in a wrong Court, in 
order to bring a case within the terms of 
the section and that in this case there was, 


in fact, no good faith, so that the case is 


at once taken out of the purview of thé 
section. Secondly, it has been contended 
that with the pronouncement of its judg- 
` ment by this Court, on May 26, 1927, the 
proceedings “ended” within the meaning of 
Expl. 1 to the section, and therefore the 
plaintiffs were not entitled to exclusion of 
any time that elapsed since then. And, 
thirdly, it has been complained that the 
appellants were not allowed an opportunity 
which they were, in the circumstances of 
the case, entitled to, to rebut the evidence 
which the plaintiffs called without giving 
any previous notice or indication in any 
shape cr form for explaining the period 
from May 26, 1927, the date on which the 
appeal was dismissed, and up toJune 13, 
1927, on which date the plaint was returned 
to them. 

So far as the first of these contentions is 
concerned, we think it is sufficient for us 
tò say that we are not satisfied that the 
institution of the suit inthe Berhampur 
Court or the prosecution of the proceedings 
in that Court or in this Court was not 
tona fide made. The cause of action was 
sought to be made out, as having arisen in 
Berhampur upon an allegation—which, 
though it finds no place in the plaint, was 
nevertheless attempted to’ be proved in 
evidence—that the defendants would send 


the price of the consignments to the plaint- ` 


iffs’ registered office in Berhampur. The 
-proof offered in support of the allegation 
was not considered satisfactory and so the 
attempt failed. But it would be far from 
reasonahle to infer want cf bona fides from 
such failure or to attribute any bad faith 
to them for that reason. As an answer to 
the second contention, and for the purpose 
of establishing that a consideration of it 
is unnecessary, it has been urged on behalf 
of the respondents, 7. e., the plaintiffs, that 
they hold in their hands an acknowledg- 
ment, which in any case would save limi- 
tation. It isa letter, Ex. 2 (|), bearing the 
signature of “Sudhir Bhusan Lahiri & Co.” 
and dated January 10, 1921. if this letter 
is construed as -an acknowledgment, as it 
may well be construed if itis read along 
with the letter of the plaintiffs (Ex. D) of 


January 8, 1921; to which it is the reply, 


` po question of limitation would arise,- We 
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“proper Court on the same day. 


“910. 
are not however of opinion that the said- 
letter Ex. 2(1) has been proved to have, 
been signed by defendant No. 2 because 
we do not consider the evidence of P. W, 
No. 4, Jyotirmay Ray Chaudhuri, to be. 
Sufficient forthat purpose. That witness, 
upon his own evidence, has seen defendant 
No. 2 sign “Sudhir Bhusan Lahiri & Co.” 
in letters four or five times only a that 
is all the opportunity he has had of*know- 
ing about the writing of defendant No. ’. 
The second contention of the appellants 
therefore would turn upon the meaning 
of the expression “the day on which the 
proceedings therein ended,” that is to be 
found in Expl. 1 to s. 14. In the case of 
Abhoya Churn Chuckerbuity v. Gour Mohwn. 
Dutt (1); a bond suit filed in a Munsif’s ` 
Court on the day on which the Courtreopened ° 
after the ‘‘Dusserah'"vacation, during which 
the period of limitation expired as regards 
the payment of the debt for which the suit 
was brought. The Munsif decreed the suit, 
but the Subordinate Judge on appeal found. 
that the Munsif had no jurisdiction to 
- entertain the suit and he ordered the return 
of the plaint. This was done on a subse- 
„guent date and the plaint was filed in the 
One of the 
questions that arose in that case was whe- -. 
ther plaintiff was entitled to a deduction 
of the interval between the date of the 
order of the Subordinate Judge and the 
date on which the plaint was actually re- 
turned by the Munsif. The High Court ' 
observed: 
“Here the proceedings ended with the judgment 
of the Subordiuate Judge „in appeal. The plaintiff 
might have then and there asked ta have his” 


plaint returned to him, or be might and apparently 
ought to have had a fresh plalnt engrossed.” 


- These observations obviously give rise 
to a difficulty, because they may be read 
as suggesting that when the order ofreturn . 
is made, the law does not contemplate that 
the plaintiff should wait for the return of 

. the plaint and that, on the other hand, a 
more proper course for the plaintiff is to 
file afresh plaint. This difficully does not 7 
appear to have been noted in any ofthe 
decisions in which the case itself has been 
nosiced, but the fact that, if the observa- 

- tions ‘are literally accepted as correct, an: _. 
amount of hardship may be caused which 
the law never intended, seems to have been 
fully appreciated. For in the case of 
Mohendra Prashad Singh v. Nandra Prasad 
Singh (2) where a. plaint which was filed:in 
a wrong Court on the last day of limita- 
: (1) 24'W R26.. Durai 
- (2)20-Ind.-Oas. 183; 17 O W N1043. 


1931 
tion, was subsequently ordered to be re- 
turned for presentation to the proper Court, 
but was not actually returned till three 
days later and was filed in the proper 
Court the day following, it was held that 
the suit was not barred by limitation, the 
plaintiff being entitled to a deduction of 
the three days during which the plaint 
had ngt been returned. In this case the 
learnefl Judges distinguished Abhoya Churn 
Chuckerbutty's case (1) upon areason which 
I confess I do not exactly appreciate, name- 
ly, that in that case a strong presumption 
arose that the order for the return of the 
plaint, which was the judgment of the 
Appellate Court, was made known to the 
plaintiff on the date the judgment was 
signed, whereas in Mohendra Prashad 
Singh's case (2), ' 

“no such presumption could be made as the order 


was probably passed in chambers and may have 
been promulgated later.” 


The learned Judges preferred to follow 
the decision in the case of Bisheshar Singh 
v. Ram Daur Singh (3), in which it was 
held that in such circumstance the proceed- 
ings did not terminate until the plaint was 
returned. Inthe case of Krishna Variar v. 
Kunji Taravanar (4), which was the case 


of a dismissalof an appeal from an order 


returning a plaint for presentation to the 
proper Court, the actual return of the plaint 
taking place some days later than the dis- 
missal of the appeal, it was held, follow- 
ing Abhoya Churn Chuckerbuity's case (1), 
‘that the time contemplated by s. 14, Eimi- 
tation Acs, ended on the day the order-of 
the Appellate Court was pronouneed. It 
- seems to me that. ths observations in 
Abhoya Churn Chuckerbutty’s case (1) to 
which reference has been made above, were 
made upon the state of the law as it then 
was. The case was decided in 1875. The 
power to returo a plaint on the part of 
the Court in which it had been presented 
was contained in s. 33, Act VII of 1859 
and thereafter in s. 3, Act XXIII of 1861, 
by which the Code of 1859 was amended. 
-It was a limited power which could be 
exercised in respect of suits for land or 
other immovable property; whereas the 
suit in Abhoya Churn Chuckerbutty’s case 
(1) was a suit on bond. The case there- 
fore was one io which no retura of the 


plaint was obligatory, and this circumstance, 


accounts for the observations to which a 
reference has been made above. Ins. 57 
of the Code of 1382 also, the exercise of 
` (3) A W N i887, 302, 
(a MLJ 190 
149-11 & 12 
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the power was retricted to certain classes 
of suits and also in certain specified cir- 
cumstances. Ia ss. 20and 21 of the Code 
of 1882 there was a provision for stay of 
suits and return of plaints under certain 
specified conditions and ina case coming 
within those provisions, Guruppa Chetti 
v. Pullayya Chetty (5), it was held, follow- 
ing Abhoya Churn Chuckerbutty’s case (1), 
that the time between the date of the 
order staying the proceeding and the date of 
the return of the plaint cannot be deducted, 
and it was observed : 

- “The reason for not so including that interval 
is that under s 21, Civil Procedure Code, the 
plaintiff is not chargeable with any court-fee when 
the suit is re-instituted under an order under s. 20, 
Oivil Procedure Code * * Jt is argued by respond- 
ents’ Pleaderthat by s. 20, Civil Procedure Oods, 
a right to ask for a return of the plaint is con- 
ferred on the plaintiff, This is true, but the right 
so conferred is not intended to extend the period 
of limitation, for by s. 2!, Vivil Procedure 
Code liberty is raserved to him to re-institute the 
suit without producing the original plaint or pay- 
ing any additional court-fee. There is nothing, I 
think, reasonable in this. With reference to s. 57, 
Civil Procedure Code the same view was taken by this 
Court in Krishna Variar v. Kunji Taravanar (4) and 
by the Calcutta High Court in ,Abhoya Churn 
Cauckerbutty v. Gour Mohan Dult (1). 


Sections 20 and 21 of the Code of 1882 
have been omitted in the Code of 1908 and 
s. 57 of the Code of 1882 has been re- 
enacted in thé* Cede of 1908 in perfectly 
unresiricted terms. Under the Codeof 1882 
it used to be held that, even. though » 
case might nob come within the three 
ciauses of 8.57, the proper procedure was 
toreturn tbe plaint: See Ladhaji v. Hari 
(6). This was made clear in 1903 by mak- 
ing the. words of O. VII, r. 10, perfectly _ 
general. In-such circumstances, it is not 
necessary, under the present Code, to feel 
pressed by the observations in Abhoya 
Churn Chuckerbutty s case (1). The words 
of the rule are imperative and there is 
a point in making an endorsement of the 
dates of presentation and return and in 


returning the plaint to be presented to the 


Court in which the suit should have been 
instituted, because, unless the same plaint 
is refiled, it would not be possibleto find 
out so easily whether it was the same suit 
that was being retiled, a matter which is 
pertinent for the application of s. 14, Li- 
mitation Act. It is possible that, if the 
loss of the original plaint is sufficiently 
explained, a fresh plaint, - which is its 
duplicate, may be allowed to be filed ; 
but that is not the question we are con- 
sidering here. The return of tha plaint 

(5) 3M LJ 270. . 

(8) 23 B 679; L Bom, L R 176, 
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with an endorsement on it isa part of the 
Court's duty, and until, at all events, an 
endorsement is made and the plaint is 
ready for return, the proceedings cannot 
be considered to be at an end. 

Abhoya Churn Chuckerbutty's case (1) was 
distinguished in Mira Mohindin Rowther 
v. Nallaperumal Pillai(7) as having been a 
case in which there was negligence on the 
part of the plaintiff in not applying for 
the return of the plaint as soon as the 
appeal was decided. This last mentioned 
decision was followed in Seshagiri Row v. 
Vajru Velayudan Pillai (e). Time, up to 
the date of return of the plaint was allowed 
to be deducted in Gopisetti Narainswami 
Naidu v. Venkatasubarayudu (9). In Bas- 
vanappav. Krishnadas (10) at p. 445*. Mac- 
leod, ©. J., (Fawcett, J., concurring) 
observed : 

“Olearly when a party is ordered to take back 
his plaint and present it in the proper Court the 
proceedings do not end until the party gets back 
his plaint.” ; 

. The same learned Chief Justice also 
-made similar observations (Shah, J., con- 
curring) ina latercase : 

“In any circumstances a party cannot always get 
back his plaint on the same day as an order is 
made that the plaint has been filed in the wrong 
Court ; and as long as the plaintiff has exercised 
ordinary diligence in pursuing his claim, there is 
no reason why the period up tothe day when he 
gets back his plaint should not be taken into account: 
‘Nagindas Kapurchand v: Manganlal Punachand (1)).” 

In both the aforesaid cases, the origi- 
‘nal Court-had made the order for return 
‘of the plaint, but the actual return of 
‘the plaint did not take place till some 
days later. In the case of Maneklal 
Mansuhkbhai v. Suryapur Mills Co. Lid. 
(12) at pp. 490 and 494* the plaint- 
‘ifs, after the order was made, allowed the 
` plaint to remain in Court and delayed 
in taking it back and in the meantime 
“was taking legal advice as to whether 
- they should prefer an appeal from the order 
returning the plaint. In that case, Mar- 
ten, O.J., referring to the said two last-men- 
tioned decisions, observed : 4 

“There was no question of the defeated party 


(7) 12 Ind. Cas, 58; 36 M131;10 ML T 254. 
‘2M WN 221: 22M Ld 1000. ara, 


- __ (3) 14 Ind Oas. 157; 36 M 482; 22 ML : 
OT J 377; (1912) 


. pQ) Y Ind Cas 612; 29 ML J315: (1911)1 M WN 
(10) 59 Ind. Cas. 473; A IR 1921 Bom. 379: 
. 443; 22 Bom. L R 4387. akh AS B 


(11) 64 Ind. Cas. 160; A I R 1922 B ; : : 
“23 Bom LR1023, - : om. 160; 46 B 211; 


(12) 110 Ind, Cas, 33; A I R 1998 « 252; 
30 Bom. L R 449, sige Ph PER 
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having been guilty of any delay. He had come to 
the Court and had endeavoured to obtain the plaint, 
but the Court had declined tc give it upas it 
was wanted for beingcopied, and for making certain 
entries in the Court Kegister. Under those circums- 
tances it was very naturally held by this Court that 
the party‘in question was entitled to rely on Expl. l 
tos 14, Limitation Act and that within the meaning 
of the explanation the proceedings had not up to that 
time ended On the other hand, | am not prepared 
to hold that in every suit the plaintiff, whosp plaint 
bas been directed to be returned to him, cdh allow 
the plaint to remain in Court and yet cannot all the 
subsequent period as being as allowed to him under 
s. 14.” 

And Crump, J., referring to the said two 
decisions said : i 

“It may be that there were certain ministerial acts 
left to be performed after that order was made. That 
we do not know. All tbat we do know tbose acts 
might have required some time, and if that time 
was necessary for the purposes of the Court, then 
I should be prepared to exclude that period 
also following the decision of Sir Norman Macleod 
in Najindas Kapurchand v, Maganlal Punachand (11). 
But 1 do not thivk that those decisions lay down 
as a broad proposition that any time that elapses 
between. the order directing the return of the plaint, 
and the actual withdrawal of the plaint from 
the Court should be excluded. ‘To hoid anything 
‘of that kind would beto allow a party ‘to delay 
inaefinitely and to take the advantage of his own 
delay.” i A ; al 

In Hamida Bibi v. Fatima Bibi (13) the 
refused to take back the 
plaintfor three months after the order for 
its return was made and then applied in 
revision for setting aside that order and it 
was held that these three months could not 
be excluded. In Haridas Ray v. Sarat 
Chandra Dey (14), and Ganga Charan Das 
V. Akhil Chandra Shah (15), it has been 
held that an order made by a Court, which 
orders thereturn of a plaint, granting a 
Specified time to the plaintiff to file the 
plaint in the proper Court is a nullity. 
This being the. state of authorities on this 
subject, the correct view, in my judgment, 
to take of the matter is that the proceedings 
cannot be regarded as having ended until 
the Court in whom the duty lies of con- 
forming to the provisions of O. VII, r. 10, 
Civil Procedure Code, is ina position to 
carry out the crder of return of the plaint. 
Till that point of time, no question can 
possibly arise as regards the plain‘iff not 
_being entitled to exclusion. of time under 
8. 14, When that point of time is reached 
the question whether. the plain.iff would 
or would not be entitled to a further deduc- 


. tion of time thereafter would depend upon 


various factors. Ordinarily no further time 
would beexcluded. But it is not inconceiv- 
a” 45 Ind. Cas. 991; A I R 1918 All. 180; 16A LJ 


fip 18 Ind. Cas. 121; 170 WN 515, 
15) 35 Ind, Oas. 595; 24 O LJ 355. 


a 


~ view to-take 
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able that in exceptional circum:tances, 
even subsequent to such point of time, 
the proceedings may haveto be regarded 
as still continuing. And, in determining 
whether they should be so regarded or 
not, the question of the plaintiff's diligence 
or otherwise may have to be considered. 
But with such exceptional circumstances 
We anp not concerned in the present case. 
16 1s GA pa clear from the Deputy Re- 
gistrar's endorsement, which bears the date 
June 13, 1927, that the plaint was not ready 
to be returned before that date. Before 
that date, then, the proceedings can, in no 
conceivable view, be regarded as having 
ended. It isnot possible to suggest that 
the delay between May 26, 1927,on which 
date the appeal was dismissed and June 13, 
1927, on which date the plaint was actually 
returned, was due to any action or inaction 
on the part of the plaintiffs. Indeed it 
must be assumed, onthe other hand, that 
enough circumstances must have been in 
existence which stood in the way of the 
High Court office complying at any earlier 
date with the order for return which the 
Court had made while dismissing the plaint- 
iff’s appeal, 

It has been argued on behalf of thé 
appellants that while thismay not, having 
regard to the provisions of O. VII, r. 10, 
Civil Procedure Code, be an unreasonable 
in cases in which the order 
for: retara is made by the original Court 
or by an appellate Court in the first in- 
stance, such a view should not be taken in 
cases of the present nature, in which the ap- 
peal ofthe plaintiff. being dismisssd, the 
order for return made by the original Court is 
merely upheld and no fresh order for return 
is called for, the provisions contained: in 
O. VII, r. 10, Civil Procedure Code 
having already been exhausted and there 
being no room for its further application, 
The answer to this argument however is 
that, in practice as the Deputy Registrar's 
endorsement itself shows, the provisions of 
O. VII, r. 10, Civil Proceedure Code, are 
applied even to cases of the present nature. 
And evenif such a procedure be unneces- 
sary, that cannot deprive the plaintiff of 
the benefit of the exclusion provided in 
s. 14, Limitation Act. The test, as I have 
already said, is whether the Court is ready 
to part with the plaint; if not, the pro- 
ceedings cannot possibly be regarded as 
ended. In the above view of the matter 
it is not necessary for us to consider the 
thigd branch of the appellants’ arguments on 
the question of exclusion of time under s. 14, 
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We think the learned Judge should have 
allowed the defendants’ prayer for time to 
produce such evidence as they wanted in 
order to rebut the evidence of the Advocate 
whom the plaintiffs examined all of a 
sudden. Andif we had to rest our deci- 
sion on the evidence of that witness we 
would have found it necessary to give 
defendants such an opportunity now, even 
though we ourselves can see nothing wrong 
or unreasonable in what the witness has 
said. But on the view we have already 
expressed, and quite independently of 
the evidence of the witness, we hold 
that time could not possibly run against 
the plaintiffs before June 13, 1927, on 
which date the endorsement of the 
Deputy Registrar was made. This was 
sufficient to save the suit from the bar of 
limitation. 

As regards the second ground, namely on 
the question of defendant No. 2's concern 
with the firm we consider the evidence to 
be overwhelming. The entries in the 
plaintiffs’ credit bill book (Ex. 1—1) and 
ledger book (Ex. I), it is true, stand in 
the name of defendant No. 3 but we think 
they have been sufficiently explained, and 
that upon the evidence which the plaintiffs 
have adduced, it is quite clear that defend- 
ant No. 2, farfrom not having any concern 
with the business, was doing everything 
in connection with it and was at its head. 
Plaintiffs’ Witnesses Nos. 3 and 4 have 
given very clea: and detailed evidence as 
regards the complicity of defendant No, 2 
in the transactions which form the subject- 
matter of this suit. Plaintiffs* Witness No. 2 
has proved that the defendants lived 
jointly in premises No. 25-1, Tarak Chatterji 
Lane and that the arhat at Belgochia 
belongs jointly. to all of them. The 
documentary evidence, scanty though it is, 
Jends as support to this conclusion. The 
evidence which defendants Nos. 2 and 3 
themselves have given is very unconvincing. 
The account: books of the business which 
would have been the best evidence on the 
point. have been withheld, the explanation 
offered for their non-production not being 
worthy of acceptance. The alleged work- 
ing partner of defendant No, 3, who is- 
alleged to be the sole owner of the business 
has not been called. Tha story of the busi- 
ness having been started by defendant No.3 
alone with his own private funds, which 
itis alleged he had got from his father’s 
life insurance money, is a story which is 
not corroborated by any reliable evidence. 
The signboard which is saidto have borne. 


eh p 


the name of defendant No. 3 alone as its 
sole proprietor is not forthcoming. We 
think we should agree in the conclusion of 
the learned Judge that the business is the 
joint family bussiness of all the three 
defendants and that all of them are liable 
for the plaintiffs’ dues, The result is that 
in our judgment the appeal fails. Itis 
accordingly dismissed with costs—hearing 
fee being assessed at five gold mohurs, 
Guha, J.—I agree. 
N. Appeal dismissed. 
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Transfer of Property Act (IV of 18-2 as amended 
by Act XX of 1929), s, 92—Subrogation, right to— 
When arises—Presumption of intention to keep alive 
prior discharged incumbrance—Whether arises— 
Proof of registered agreement of subrogation — 
Necessity of—Mere fact that money borrowed is used 
for paying off previous charge— Whether gives lender 
the benefit of the discharged security, 

By the enactment of s 92 of the Amended 
Transfer of Property Act,.the law to the effect that 
‘the intention to keep alive the prior discharged 
incumbrance could be presumed, -has been changed 
so that now there can be no presumption of intention 
to keep alive the mortgage and the person 
who has advanced money to a mortgagor, money with 
which the mortgage has been redeemed, has to prove 
the existence of a registered agreement of subrogation 
before he can claim that relief, The mere fact that 
money is borrowed and used for the purpose of pay- 
ing off a previous charge does not by itself entille the 
lender to the benefit of the discharged security. The 
right to the benefit depends upon the existence of an 
agreement between the borrower and the lender by 
which it is provided thatthe subsequent lender must 
be substituted for the earlier creditor, Ram Hait v. 
Pokar (13), applied. [p. 09, col. 1.) 

Where a person who is not bound to pay off a 
prior encumbrance takes a eale deed and does not 
get the mortgagor to agree that he will have n 
right of subrogation, he cannot say thathe should 
be subrogated to the position of the prior mort- 
gagee whose mortgage was redeemed by the 
mortgagor with the money he advanced to the mort- 
gagor in consideration for the sale made in his favour, 

8. O. A against the decree of the Subordi- 
Judge, Lucknow, dated October 28, 1932, 
modifying that of the Munsif, South 
Lucknow, dated September 15, 1951. 

Mr. Makund Behari Lal, for thé Appel- 
lant. i i 

Messrs. M. Wasim and Khwaja Abdul 
Ali, for the Respondents. . 
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Judgment.—This is a plaintifs second 
appeal arising out of a suitforthe recovery 
of a sum of money. e 

Hakim Abdul Majid, defendant No. 1 
and Nawab Syed Ahmad Husain Khan, 
defendant No. 2, borrowed a sum of 
Rs. 1,000, on foot of a pro-note from the 
plaintiff, on August 23, 1928. On the same 
date they executed a security deed hype- 
thecating certain properties belonging to 
the defendant No. 1 in favour of the 
plaintiff. The plaintiff instituted a suit 
to recover a sum, of Rs. 1,540 on account 
of principal and interest due to him by ki 

n 
the plaint it was alleged that the defendant 
No. 3 had purchased those properties from _ 
the defendant No. 1 under a sale deed, 
dated January 24, 1929, andso she was also 
made a defendant in the case. The suit 
was contested by the defendant No. 3 on 
various grounds, but we are not concerned 
One of the pleas 
taken by her was that there were two 
previous mortgages executed by the 
defendant No. 1, oneof them was in favour 
of B. Mohan Lal and the other was 
in favour of Gokaran Nath. The defendant 
No.3 paid the amount due to these prior 
mortgagees and she claimed to be subro- 
gated to their position, So far as the 
mortgage of Gokaran Nath was concerned, 
the Uourts below held that the plaintiff 
was not entitled to claim subrogation: 
As regards the mortgage of B. Mohan 
Lal, the lower Appellate Court held that 
the plaintiff was entitled to partial subro- 
gation and, therefore, the claim of the 
plaintiff was decreed subject to this condi- 
tion, that out of the sale proceeds a sum -of 
Rs. 958 together with interest on the same 
from the date of the mortgage of B. 
Mohan Lal to the date of the sale, was 
first to be. paid to defendant No. 3. 
The plaintiff has preferred this appeal. 
against the decision of the learned Sub- 
ordinate Judge and the only point for 
consideration. in this appeal isas to whe- 
ther or not the decision of the lower 
Appellate Court on the question of subro- 
gation is correct. . 

- Exhibit C. 1 is a sale deed which the 
defendant No. 1 and some other persons. 
executed in favourof the defendant No.3 
under which the property covered by the 
deed of hypothecation in favour of the 
plaintiff was sold-to her. In the deed is 
is recited that a sum of Rs. 1,500 was being 
borrowed by hypothecation of the prop- 


erties detailed in the deed for paymenPof 


1934 


the prior debt of B. Mohan Lal, The 
entire consideration money was paid in the 


presence of the Sub-Registrar. There 1s no 
mention in this sale deed that on pay- 
ment to B. Mohan Lal, defendant 


No. 3, would step into his shoes. In other 
words, the deed does not refer to any right 
of subrogation. The learned Counsel 
appearing for the plaintiff-appellant has 
relied "on the provisions of s. 92 of the 
amended Transfer of Property Act, which 
enacts that 


“Any of the persons referred to in 8,91 (other than 
the mortgagor) and any co-mortgagor shall, on re- 
deeming property subject to the mortgage, have, 80 
far as regards redemption, foreclosure or sale of such 
property, the same rights as the mortgagee whose 
mortgage he redeems may have against the mortgagor 
orany other mortgagee, 


“The rizht conferred by this section is called the ` 


tight of subrogation and a person acquiring the same 
is said to be subrogated to the rights of the mort- 
gagee whose mortgage he redeems. 

“A person who has advanced to a mortgagor money 
with which the mortgage has been redeemed shall 
be subrogated to the rights of the mortgagee whose 
mortgage has been redeemed, if the mortgagor has 
by a registered instrument agreed that such person 
shall be so subrogated. 

“Nothing in this section shall be deemed to confer a 
right of subrogation on any person unless the mort- 
gage in respect of which the right is claimed has been 
redeemed in full” 


The words “if the mortgagor hes by a 
registered instrument agreed that such 
person shall be so subrogated’? which 
appear in the third clause of s. 92 of the 
Transfer of Property Act, will have an im- 
portant bearing on the case. Before we 
proceed to consider whether or no 
defendant No. 3 can claim a right of sub- 
rogation, it appears’ to be neces- 
sary to explain in what circum- 
stances a right to be subrogated to the 
position of a prior incumbrancer can be 
invoked by a party, 

Subrogation means substitution. The 
person redeeming is substituted for the 
incumbrancer whom he has paid off. It 
has been remarked that the doctrine of 
subrogation rests on the basis of mere 
equity or benevolence and is resorted to 
for the purpose of doing justice between 
thé parties. (See Jones on Mortgages, 
‘Vol. II, 7th Edn., p. 404). The same learn- 
ed author quotes with approval the ob- 
servations made by a learned Judge in 
Gadsden v. Brown (1): 
` “The doctrine of subrogation is a pure unmixed 
equity, having its foundation in the principles of 
‘natural justice, and from its very nature, rever could 
have been intended for the relief of those who were in 
a condition in which they were at liberty to elect 
whether they would or would not be bound, and as far 


as I hewe been enabled to learn its history, it never 
(1) (1848) Speers Eq (a. 0,) -37. ae 
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has been so applied. If one with the perfect know- 
ledge of the facts will part with his money, or bind 
himself by his contract, in a sufficient consideration, 
any rule of law which would restore him his money 
or absolve him from his contract, would subvert the 
rules of such order. It has been directed in its 
application exclusively to the relief of those that were 
already bound, who could not but choose to abide 
the penalty ..... But I have seen no case, and none 
has been referred to in the argument, in which a 
stranger, who was in a condition to make terms for 
himself, and demand any security he might require, 
has been protected by the principle’, . 
The doctrine rests on the principle which 
equity adopts to compel the ultimate dis- 
charge of a debt by him who in good 
conscience ought to pay it, and relieve 
him whom none but the creditor could ask 
to pay it. , 

Subrogation is of two kinds, legal and 
conventional. Where a third mortgagee 
redeems the first mortgage then he will 
be subrogated to the position of the 
first mortgagee as against the second 
mortgagee. This is what is known 
as legal subrogation. In a case like 
this, there is no agreement between the 
third mortgagee and the mortgagor that 
the first mortgage will be kept. alive for 
ihe benefit of the third mortgagee after 
redemption; but the third mortgagee 
pays off the first mortgage in order to 
protect his own interest, so he is subro- 
gated to the position of the first mort- 
gagee. Conventional subrogation is some- 
what different and it takes place where 
the person who pays off the debt has no 
interest to protect but advances money 
under an agreement express or implied 
that he would be subrogated to the rights 
and remedies of the first incumbrancer. 
Conventional subrogation can only arise 
by an agreement either express or implied. 
Jones in his Treatise on the Law of Mort- 
gages, Vol. II, p. 411 observes: 

“Subrogation may arise by agreement between 
a mortgage debtor and a third person, whereby 
the latter, upon paying the mortgage debt, is sub- 
stituted in place of the mortgage creditor in res- 
pect to the security. ‘Where money is advanced 
to a debtor in pursuance of an express agreement 
that it ig to be used to retire existing liens or 
incumbrances on hig property, and that the 
creditor who loans the money is to have a first 
lien upon the property to secure its repayment, 
such creditor may be subrogated to the rights of 
the incumbrancer or lienor whose debt has been 
paid, not only as against the borrower, but as 
against any one eise who subsequently acquires 
an interest inthe property with knowledge of the 
circumstances under which the money to pay off 
the incumbrances or liens was advanced.’ Also, 
“f the money is advanced to a debtor to dis- 
charge an existing first mortgage upon his prop- 
erty, and in pursuance of an agreement that the 
lender is to have a first lien upon thé property 
for the re-payment of the sum loaned, the lender 
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ig entitled, as against a junior incumbrancer, to 
be treated as the assignee of the first mortgage 
which has been paid off and discharged with the 
money loaned whenever it becomes necessary to 
do so to effectuate the agreement with the lender, 
and to prevent the junior incumbrance from 
being raised accidentally to the dignity of a first 
lien, contrary to the intention of the parties. The 
species of subrogation mentioned in both these 
instances is what has been termed ‘conventional 
subrogation" and does not depend upon the establish- 
ment of any privity of contract.” 


The subject will be found discussed 
elaborately in a Calcutta case- Gurdeo 
Singh v. Chandrika Singh (2) by Mooker- 
jee, J., wherein he has explained the 
difference between legal and conventional 
subrogation. 
` The case before us is of a conventional 
subrogation. It -cannot be said that every 
man who discharges a prior mortgage 
debt is entitled to the benefit of the 
security held by the prior mort- 
gagee whose mortgage has been redeem- 
ed. The doctrine has never been 
applied to the case of a mere volunteer. 
Before the passing of the Transfer of 
Property Act of 1882, the Courtsin India 
decided cases of this description on equit- 
able grounds, keeping in view the well- 
known rule of “equity, justice and good. 
conesience,” and that principle continued 
to be applied even after the passing of 
the Transfer of Property Act of 1882, 
and this, in spite of the provisions of 
s. 74 of Act IVof 1882, which runs as 
follows : 
` “Any second or other subsequent mortgagee may, 
at any time after the amount due on the next 
prior mortgage has become payable, tender such 
amount to the next prior mortgagee, and such 
mortgagee is bound to accept such tender and 
to give a receipt for such amount; and (subject 
to the provisions of the law for the time being 
in force regulating the registration of documents) 
the subsequent mortgagee shall, on obtaining such 
receipt, acquire, in respect of the property, all 
the rights and powers of the mortgagee’ as such, to 
whom he has made such tender.” 

The provisions of this section were 
confined to the cases of subsequent mort- 
gagees only, but it would seem that the 
Courts, acting on the principle of “equity, 
justice and good conscience,” applied this 
doctrine to the cases of persons, other 
than subsequent mortgagees as well. Tae 
principle on which cases of this descrip- 
tion were decided is explained in Bissesway 
Prasad v. Lala Sarnam Singh (3) as fol- 
lows: 

“The doctrine of subrogation is a doctrine of 
equity jurisprudence It does not depend on 
privity of contract, express or implied, except 
` %2) 11 Ind, Cas. 913; 36 093;5 OLJ 611, 

(3) 6O LJ 134. 
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in eo far as equity may be supposed to be ini 
ported into the transaction, and thus raise a 
contract by implication. Jt is founded on the 
facts and circumstances of each particular case, 
and on the principles of natural justice. While, 
therefore, the doctrine will be applied in general 
wherever any person other than a mere volunteer 
pays a debt or a demand, which in equity or 
gooi conscience should have been satisfied by 
another or where the liability of one person is 
discharged out of a fund belonging to ganother, 
or where one person is compelled for fhis own. 
protection or that of some interest which he 
represents, to pay a debt for which another is 
primarily liable, or wherever a denial of the 
right would be contrary to equity and good con- 
science, the doctrine will never be permitted 
where the application of it would work injustice 
to the rights of those having equal or superior 
equities,” . 

We may nowproceedto examine some 
of the cases on the point, 

The first is the case ofGokuldass Gopal- 
dass v. Ram Bux Sheochand (4). This was 
a case decided before the passing of the 
Transfer of Property Act of 1882. It went 
in appeal before their Lordships of the 
Privy Council. Their Lordships in the 
course of their judgment made the follow- 
ing observations which are to be found at 
pp. 133 and i34*:— 

“The doctrine of Toulmin v. Steere (5) is not ap- 
plicable to Indian transactions,except as the law of 
justice, equity and good conscience, And if it 
rested on any broad intelligible principle of justice 
it might properly be so applied But it rests 
oa no such prinviple. If it did it could not be 
excluded or defeated by declarations of intention 
or formal devices of conveyancers, whereas it is so 
defeated every day. When an estate is burdened 
by a succession of mortgages and the owner of an 
ulterior interest pays offan earlier mortgage, it is 
a matter of course to haveit assigned to a trustee 
for his benefit as against intermediate mortgagees 
to whom he is not personally liable. 

“In India the art of conveyancing has been 
and is of avery simple character. ‘lheir Lordships 
cannot find that a formal transfer ofa mortgage 
is ever made, or an intention to keepit alive ever 
formally expressed. To apply tosuch apractice the 
doctrine of Toulmin v. Steere (5) seems to them likely, 
Dot to promote justice and equity, but to lead to con- 
fusion, to multiplication of documents, to useless 
technicalities, to expense and to litigation, 

“The obvious question to ask, in the interest of 
justice, equity, and good conscience, is, what was 
the intention of: the party paying off the charge? 
He had a rightto extinguish it and a right to 
keep it alive. What was his intention? Jf there 
is no express evidence of it, what intention should 
therefore be ascribed to him? The ordinary rule is 
that a man having a rightto act in either of 
two ways, shal] be assumed to have acted according 
to his interest........ sse cere eee $ 

The learned Counsel appearing for the 
respondents has contended before us that 
this ruling of their Lordships of the Privy 


(4) 11 I A126; 10 O 1035; 4 Sar, 543; 8 Ind, Jur 
396 (P, O.) : 
* (5) (1816) 3 Mer. 210; 17 R R 67. 
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Council helps his contention. We find 
ourselves unable to agree with this ‘view. 
The reason is that this was the case of a 
legal subrogation and not of a conventional 
Subrogation. Mookerjee, J., in Gurdeo 
eae v. Chandrika Singh (2) remarks as fol- 
ows: — 

` “The case of Gokuldass Gopald 
by d paldass v. Ram Bux 
Shgöehand (4) where it was held that the purchaser 
2 an @quity of redemption who had paid off the 
tat clfirge, might usethe first mortgage as a 
ield against mesne encumbrancers, the payment 
beng made by a person who is under no per- 
Sonal obligation to pay, only to protect his own 
interest, furnishes an illustration of the former class 
of cases—legal aubrogation.” 


The facts in Gokuldass-Gopaldass v. Ram 
Bux Sheochand (4) were different from 
the facts of the case before us. There a 
firm styled Puranmull Prem Sukdoss exe- 
cuted a mortgagein favour of Rambux 
Sheochand. Later on, on December 18, 
1979, the firm executed another mortgage 
in favour of Rambux Sheochand for a sum 
of Rs. 40,000. Nine houses had been 
mortgaged under the second mortgage 
deed. Before the second mortgage in 
favour of Rambux Sheochand was execut- 
ed, three out of thenine houses had been 
mortgaged by the aforesaid firm to a 
bank. Gokuldass Gopaldass obtained a 
decreefor a sum of money against the 
firm of Puranmull Premsukdoss and caused 
all the nine houses to be attached and sold 
in execution of it and purchased them 
himself. On April 21, 1877, he paid the 
bark Rs. 5,000 on account of the mort- 
gage debt and on May 10, 1877, another 
‘sum as payment in full of its claim upon 
the mortgage. He then took possession over 
the nine houses. Afterthat the mortgagee 
Rambux Sheochand, instituted a suit 
‘against him to recover possession of the nine 
houses. 
dass was that the plaintiff could not claim 
the houses until they had paid to him the 
-amount due tothe bank. This contention 
was accepted by their Lordships of the 
Privy Council. It would, therefore, appear 
that that was a case wherethe payment 
chad been made by a subsequent purchaser 
in order to protect his own interest and 
so that case cannot help the respondents. 
¿`The next case on which reliance was 
placed on behalf of the respondents is 
Dinobandhu Shaw v.- Jogmaya Dasi (6). 
That wasa case decided after the passing 
of the Transfer of Property: Act of 1882. 
The facts vee these. There were two mort- 
gages on the property of the mortgagor. 

(6) 231 A-9; 29.0 158: i ; mm 
3; 8 Gel N-209; 8 Sar, 217 a). ceed 
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A third person who held a decree against 
the mortgagor, attached the mortgaged 
property. At the time of the ‘attachment 
the mortgagor was making arrangements 
with one Mustaphi for an advance ofa 
sum of money to pay off the two mortgagor 
and for other purposes. The mortgagor 
was to obtain the deedsfrom the mort- 
gagee and tohand them.over to Mustaphi 
and give him a mortgage for his advance 
of Rs. 40,000. Subsequently thetwo extin- 
guished mortgage deeds were handed over 
to the mortgagee, Mustaphi and a deed of 
mortgage for Rs. 40,000, was also executed 
by the mortgagor in his favour. A pur- 
chaser at the sale held in pursuance of the 
attachment referred to above, purchased 
the property and the question was whether 
Mustaphi was subrogated to the position 
of the first two mortgagees which he could 
enforce by right of subrogation as against 
the purchaser. Their Lordsnips of the. 
Privy Council decided the point in favour 
of Mustaphi. Atone place their Lordships 
remark at page 14* as follows:—. 

“Pausing here for a moment, nothing ‘can be 
clearerthan that the intention of the . parties to 
this transaction was to give Mustaphi a charge 
for Rs. 40,000 on the property in question in 
priority to all other charges, if any -- e. w... .. The 
respondents (representatives of Mustaphi) were 
jntended to have the first and only charge,and 
it is idle tocontend that there was any in- 
tention to extinguish the old mortgages for the 
benefit of the execution creditor or any purchaser 
at the Sheriff's sale.” $ : 

Their Lordships at p. 16f quote with 

approval the following remarks in the judg- 
ment of the Court below 1n that case: 
- “When the owner of an estate pays charges 
ontho estate which he is not personally liable to 
pay, the question whether those charges- are to 
be considered as extinguished or as. kept alive for 
his benefit is simply “a question of intention. 
The intention may be foundin the circumstances 
attending the transaction, or may be presumed 
from a consideration of the fact whether it isor 
is not for his benefit that the charge should be 
kept on foot.” . : 

Their Lordships of the Privy Council 
found that it was true that 

“The mortgagor was paying off his own debts, 
buthe was doing so for the benefit of Mustaphi 
and in performance of the agreement with him,” 

In this last sentence is to be found the 
principle which distinguishes the case 
before us fromthe case of Dinobandhu 


Shaw v. Jogmaya Dasi (6). < : 
The next case cited is Mohammad Ibřa- 
him. Hossein Khan V. Ambika Prasad 
Singh (7). Their Lordships of the Privy 
. 33 LA 68; 1ML. T 265; (1912 
aY Kj ai a, te Bom. LR 280; i. Ow 
N 505: 15 O L J 411; 22M L J 468; 39 O -527 P 0) 
“*Pagee of 29.1. A. [Ed] : 
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Council confirmed the view expressed by 
them in thecaseof Gokuldass Gopaldass 
v. Ram Bux Sheochand (4) and held, 
having regard to the cireumstances of the 
case before them, that there was an agree- 
ment between the parties under which it 
was their intention to keep the prior 
charge alive for the benefit of the third 
incumbrancer as against the second 
incumbrancer. The next case relied on by 
the learned Counsel for the respondents is 
Malireddi Ayyareddi v. Gopala Krishnayya 
(8). In that case their Lordships ofthe 
Privy Council beld that 

“It is now settled law that where in India there 
are several mortgages on a property, the owner of 
the property subject tothe mortgages, may, if he 
pays off an earlier charge,treat himself as buying 
it and stand inthe same position as his 
or to putit in another way, hemay keep the in- 


cumbrance alive for his benefit and thus come in 
before a later mortgagee.” à 


It may at once be conceded that in a 
large number of reported cases where the 
right to conventional subrogation was as- 
serted, the tendency of the Courts has been 
topresume that there’ wasan intention to 
keep alive the prior mortgage for ‘the 
benefit of the persons paying off the prior 
charge. Such anagreement was presumed 
in Dinobandhu Shahu v. Jogmaya Dasi (6), 
Jagatdhar v. Brown (9), Tangya Fala 
v. Trimbak (10) and Ponnammal v. 
Pichaithenan (11). The principal question 
for consideration in the case before us 
is whether, in view of the amendment 
of the Transfer of Property Act which 


has enacted a new rule under s. 92, 
such an agreement can be presumed 


or implied, In our opinion the third clause 
of s.92 makes it clear that the view taken 
in the aforesaid rulings is no longer good 
law. Clause 3runs thus :— 

“A person who has advanced to a mortgagor 
money with which the mortgage has been redecmed 
shall be subrogated to the rights of the mortgagee 
whose mortgage has been redeemed, if the mortgagor 
has by a registered instrument agreed that such 
person shall be so subrotaged.” 

Mulla in his latest book on the Transfer 
of Property Act, 1933 Edn., says at p. 
471 that 
“the law as to conventional subrogation has been 
amended by the third paragraph of this section 
which requires that an agreement of subrogation 
must be in writing and registered.” 

(8) 79 Ind. Cas. 592; 51 LA 140;22 ALJ 45; 46 M 
LJ 164; A I R1924 PO 36;19 L W 215: °6 Bom. 
L R204; 34ML T1; 2 Pat. LR99 10 O€ AL R 
269; (1924) M W N 290; 39 O L J 204; 47 M 190; 28 
CW NJ025: LR5A(P 0.)49,1 OWN (P. 0) 

(9) 33 O 1133; 40 LJ 124. 

¢10) 35 Ind. Oas, 794;40 B 646; 18 Bom. L R 700, 


(11) 99 Ind. Cas, 687; 52M L J 33; 24 L 6- 
R 1927 Mad. 204, : 4L W 826; AI 


vendor, . 
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At p. 483 he says that the above- 
mentioned four cases are no longer the 
law, having regard to the provisions con- 
tained in the third clause of s. 92 of the 
Transfer of Property Act, under which an 
agreement of subrogation must be express 
and in writing and registered. The case 
in which a legal subrogation, as distinct 
from conventional subrogation is ope, 
stands on a different footing. fn the 
case of legal subrogation the third in- 
cumbrancer redeéms the first mortgage in 
order to protect his own interest. Similarly 
a man who purchases the equity of redemp- 
tion of the mortgagor and who redeems 
the first mortgage does so in order to 
protect his own interest. Their cases are 
governed by the first clause of s, 92 of 
the Transfer of Property Act which enacts 
that 


“any of the persons referred to in s. 91 (other than 
the mortgagor) and any co-mortgagor shall, on 
redeeming property subject to the mortgage, have, 
so far as regards redemption, foreclosure or sale 
of such property, the same rights as the mortgagee 
whose mortgage he redeems may have against the 
mortgagor or any other mortgagee " 

The case in which a con- 
ventional subrogation is sought, how- 
ever, is different. There a person claim- 
ing a right of subrogation has to prove 
that there was an agreement. As we have 
shown above, before the new s. 92 came 
into force, the Courts held that an intention 
to keep alive a prior incumbrance might 
be presumed. In a recent case Shafiq- 
ullah Khan v. Samiullah Khan (12), which 
was a case under the Transfer of Property 
Act of 1882, the following observations 
weremade by Sulaiman, J., which are to be 
found at p. 147#:— 

“If the mortgagee intended to keep it alive one 
wonld have expected bim to take care to have a 
clear statement recorded to that effect.......... We 
also have the fact that the amount was taken by 
the mortgagors in cash and paid by them directly 
and not left in the hands of the mortgagee for 
the discharge of the prior debt lt could never 
have been the intention of the parties ibat the 
previous mortgage debt would be kept alive for 
the benefit of the subsequent mortgagee as against 
the mortgagors. In the absence of any direct 
evidence or of any circumstance indicating why 
there should have been a reason for entertaining 
the intention to keep the previous mortgage debt 
alive, it ie impossible to hold that the previous 
mortgage debt was not extinguished by the payment 
but was kept alive for the benefit of the subsequent 
mortgagee. ` , 

It is not necessary for us to pursue this 
matter any further because we are clearly 
of opinion that by the enactment of s. 92 
. (12) 123 Ind Cas. 101; 52 A 139; A I R 1929 All, 
943; (1930) A L J57; Ind. Rul. (1930) All. 357. 


rg nr Pat 
*Page of 52 A.—|Hd.] 
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of the Amended Transfer of Property Act, 
the law as laid down in cases referred to 
above, to tbe effect that the intention to 
keep alive the prior discharged incumbra- 
nce could be presumed, has been changed 
and now there can be no presumption, 
and the person who has advanced money 
to a mortgagor, money with which the 
mortgage has been redeemed, hasto prove 
the e¥istence of a registered agreement of 
subrogation before he can claim that 
relief. In a recent case, Ram Hait 
v. Pohkar (13), a Bench of two 
learned Judges of this Court held that 
s. 92 of the Transfer of Property Act 
(as amended by Act XX of 1929) required 
that a person who has advanced to a 
mortgagor money with which the mortgage 
has been redeemed, shall be subrogated to 
the rights of the mortgagee whose mortgage 
has been redeemed only if the mortgagor 
had, by a registered instrument, agreed 
that such person shall be so subrogated. 
It was further remarked by the learned 
Judges in that case that the mere fact 
that money is borrowed and used for the 
purpose of paying off a previous charge 
does not by itself entitle the lender to 
the benefit of the discharged security. 
The right to the benefit depends upon the 
existence of an agreement between the 
borrower and the lender by which it is 
provided that the subsequent lender must 
be substituled for the earlier creditor. 

_ This ruling is a clear authority against 
the respondents. We are in agreement 
with the view taken in this ruling. 

The learned Counsel for the respondents 
who argued his case with great ability on 
behalf of his clients, contended before us 
that the registered sale deed in favour 
of defendant No. 3 did contain an 
agreement between the mortgagor and 
defendant No. 3,1hat the latter would be 
subrogated to the rights of the prior 
incumbrancer, B. Mohan Lal, and so the 
requirements of B. 92, cl. 3, were satisfied. 
We find ourselves unable to agree with 
this contention. There is, in our opinion, 
nothing in the terms of the sale deed 
which would justify us in holding 
that there was an agreement for subroga- 
tion. Allthat the mortgagor states therein 
is that he is borrowing money for the 
payment ofa prior charge. There is not 
a word mentioned therein from which it 
might be inferred that there was an 
agreement giving defendant No. 3 a 


: 13) 134 Ind. Cas, 1093; 8 O W N 1105; Ind, Rul. 


(1932) Oadb 5;A 1K 1932 Oudh 54, ` 
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right of subrogation. The defendant No. 3 
advanced monéy fully knowing the exist- 
ence of the previous incumbrances, She 
took no agreement giving her a right of 
subrogation. As remarked in Jones' Law 
of Mortgages, Vol II, p. 405, 

“the doctrine of subrogation............... never could 
have been intended for the relief of those who 
were in a condition in which they were at liberty 
to elect whether they would or would not be bound 
and as far as I have been enabled to learn its history, 
it never has been so applied. If one with the 
perfect knowledge of the facts, will part with his 
money, or bind himself by his contract, in a sufficient 
consideration, any rule of law which would restore 
him his money or absolve him from hig contract 
would subvert the rules of such order. It haa 
been directed in its application exclusively to the 
relief of those that were already bound, who could 


not but choose to abide the penalty”. 


In the case before us the defendant 
No. 3 was not bound to pay off the prior 
incumbrance. If she took the sale deed 
with her eyes open, and never got the 
mortgagor to agree that she would have 
a uight of subrogation, it is impossible for 
her to argue that she should be subrogated 
to the position of the prior mortgagee 
whose mortgage was redeemed by the 
mortgagor with the money which she had 
advanced to him as consideration for the 
sale made in her favour. 


For these reasons we are of opinion 
that the decision of the learned Subordinate 
Judge, holding that defendant No; 3 
is subrogated to the position of B. Mohan 
Lal whose mortgage was redeemed by the 
mortgagor with the money advanced by 
the defendant No. 3, is not correct. 

The learned Counsel for the respondents 
contended that as the purchase had been 
made by defendent No. 3 before the 
date on which the amended s. 92 of the 
Transfer of Property Act came into force 
the rights which had already vested in 
his client could not be affected by the 
subsequent enactment. Evenif we suppose 
for arguments sake that s. 92 of the 
Transfer of Property Act. does not have 
retrospective effect, we find ourselves 
unable to agree with the arguments of 
thé-learned Counsel for the respondents, 
There were no vested rights in her in 
respect of the claim which she is assert- 
ing. | 

For the reasons given above, we allow 
this appeal, set aside the decree of the 
lower Appellate Court and restore thal of 
the Court of first instance, The plaintiff 
will get his costs from defendants 
Nos. 1 to 3 in all the three Courts.. The 
period . fixed for. payment by the learned 
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Munsif is extended up to three months 
from the date of our order, 
N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 472 of 1933 
December 20, 1943 
KENDALL, J. 
Musammat MEWA KUNWARI— 
PLAINTIFF — APPLICANT 
versus 
BOUREY AND ANoTHER—D3EFENDANTS — 


Orrosits PARTY 

Stamp Act (II of 1899), s. 35—Promissory note 
stamped only with one half-anna stamp when 
tendered in evidence—Finding that it bore two half- 
anna stamps at time of execution—Admissibility of 
promissory note—Is' in s. 35, construction of— 
Interpretation of Statutes—Main object and intention 
of statute clear—Intractabilility of language. 

Where a promissory note when tendered in evi- 
dence bore one half-annastamp and it was found 
that at the time of execution it bore two half-anna 
stamps and one appeared to have been lost: 

Held, that the language of the Stamp Act not heing 
absolutely intractable the word ‘is’ in 6, 35, Stamp Act, 
should be interpreted in a liberal manner und in the 
circumstances the document ought tobe held to be 
admissible and the plaintiff given an opportunity of 
pursuing his claim, 

“Where the language ofa Statute, in its ordinary 


meaning and grammatical construction, leads to 
some inconvenience or absurdity, hardship 
or injustice, presumably not intended, a 


construction may be put upon it which modifies the 
meaning ofthe words, and even the structure of the 
sentence. This may be done by departing from the 
rules of grammar, by giving an unusual meaning to 
particular words, by altering their collection, by 
rejecting them altogether, or by interpolating other 
words, under the influence, no doubt, of an irresisti- 
ble conviction thatthe legislature could not pos- 
sibly have intended what its words signify, and 
that the modifications thus made are mere corrections 
of careless language and really give the true 
meaning Where the main objectand intention ofa 
Statute areclear, it must not be reduced toa 
nullity by the draftsman’s unskilfulness or ignor- 
ance of the law, except inacase of necessity, or 
the absolute intractability of the language used. 

CO. R. A. against the order of the 
Small Cause Court, Judge, Oawnpore, dated 
August 17, 1933. 

Mr. G. S. Pathak, for the Applicant. 

Judgment.—This is a plaintiff's appli- 
cation for the revision of an order of the 
Judge of the Small Cause Court of Cawn- 
pore, dismissing his suit, which was based 
on @ promissory note which has been held 
to be inadmissible as not duly stamped. 
The promissory note when tendered in 
evidence bore one-half anna stamp, but 
the learned Judge has held that at the 
time of execution it bore two half-anna 
stamps and was therefore at that time duly 


stamped. Butoneof the stamps appears 
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to have been lost or removed, with the 
result that when tendered in evidence it 
was nolonger “duly stamped” and as the 
Judge has pointed out, s. 35° of the Indiani- 
Stamp Act, 1899, provides that: 

“No instrument chargeable with duty shall be 
admitted in evidence unless such instrument is 
duly stamred,” 
and he has therefore held that the force 
of the word “is” in the section is suck that 
he hadno power to admit the docum@nt in 
evidence. 

Ihave been asked by Mr. Pathak on 
behalf ofthe applicant to construe the sec- 
tion ina more liberal manner. The words 
“duly stamped” as defined in cl. (11) ofs. 2 
of the Act mean that the instrument 

“bears anadhesive or impressed stamp of not less 
than the proper amount, and that such stamp has 
been affixed or used in acc-rdance with the law for 
the time being in force in British India,” 

This definition does not in itself appear 
to help the applicant, but it has been point- 
ed out that if the promissory note had been 
lost altogether it would. have been open to 
the applicant to prove its contents, and it 
appears to beabsurd that he should be put 
in a worse posilion because a part of the 
document only and not the whole of it has 
been lost. It may further be observed that 
if the promissory note had been executed 
without the affixation of a stamp at all, 
and the stamp had subsequently been 
affixed it would have been, according to 
the Judge's interpretations of the provi- 
sionsofs. 35 of the Act, admissible in evi- 
dence, although at the time of execution 
it had not been duly stamped. Yets.17 of 
the Act provides that : 

“All instruments chargeable with duty and 
executed by any person in British India shall be 
stamped before or atthe time of execution,” 

The question is, therefore, whether the 
word ‘is’ in s. 35 may be so interpreted 
as to include the words “has been.” 

In Chap. IX of his work.onthe Inter- 
pretation of Statutes, 7th edition, p. 198, 
Sir Peter Maxwell remarks as follows : 

“Where the language of a statute, in its ordinary 
meaning and grammatical construction, leads to. s 
some inconvenieuce or absurdity, hardship or 
injustice, presumably not intended, a construction 
may be put upon it which modifies the meaning of 
the words, and even the structure of the sentence. 
This may be done by departing from the rules of 
grammar, by giving an unusual meaning to parti- 
cular words, by altering their collection, by reject- 
ing them altogether, or by interpolating other words, 
under the influence, no doubt, of an irresistible con- 
viction that the legislature could not possibly have 
intended what its words signify, and that the modifi- 
cations thus made are mere corrections of careless ` 
language and really give {the true meaning. Where 
the main object and intention of a statute are clear 
it must not be reduced to-a nullity by the draiey- 
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man's unskilfulness or ignorance of the law, except 
in a case of necessity, or the absolute iniractability of 
the language used." ` 

In my opinion the language of the Act 
is not absolutely intractable. It is not 
even necessary to depart from the rules of 
grammar or to do any violence to the 
language of the section. It is only neces- 
sary to interpret the word “is” in a liberal 
manger and inthe manner that it appears 
fo mê the legislature must have intended. 
I think that inthe circumstances the docu- 
ment ought to be held to be admissible, and 
the plaintif ought to have an opportunity 
of pursuing his claim. I therefore allow 
the application, set aside the decree and 
order of the trial Court and direct that the 
suit be re-admitted on its original number 
and tried according tolaw. The opposite 
party has not opposed the present applica- 
tion and I direct therefore that the costs 
abide the result. 

N. Appeal allowed. 


— man 


` CALCUTTA HIGH COURT 
~- Second Civil Appeal No. 396 of 1931 
March 16, 1933. 
MUKERJI, J. 
JULLU RAHMAN SHAIKH -—PLAINTIFE— 
cone APPELLANT 


TETSUS 
TENEH SHAIKH AND OTAERS—DEFENDANTS 
— RESPONDENTS 

Easement—Ciaim for easement—Necessary parties 
to suit—All persons interested in servient tenement— 
Whether should be made parties. 

There isno authority for the view that, where an 
easement is claimed, all persons interested in the 
servient tenement, no matier what the character of 
their respective interests may be, are always to be 
regarded as necessary parties. The general rule 
is that ell owners of the servient tene- 
ment, as regards which there is a cause of action 
and over whichthe easement is claimed, should be 
made parties, Persons having an interest entitling 
them to present possession of the servient tenement 
should, therefore, be made parties Haran v. Ramesh 
Chandra (1), distinguished, Madan Mohan v. Akshoy 
Kumar (2), explained. y 
-< §.C. A. from the decree of the District 
Judge, Murshidabad, dated June 30, 1930. 


Mr. Kshetramohan Chatterji, for the 
Appellant. , 

Mr. Abinashchandra Ghosh, for the Deputy 
Registrar. 


. dudgment.—In this case, the District 
Judge, while finding on all points in 
plaintiffs favour as regards the right 
of the way in whick he claimed 
as an easement ina suit for declaration of 
seh right and for an injunction restraining 
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the defendants from putting up an obstruc- 
tion on it and alsə for other consequential 
reliefs by demolition of a slructure which 
he had already putupon it, has dismissed 
the suit on the ground that the defend- 
ant’s landlord had not been made a party 
to the suit. The District Judge has relied 
upon the decision of this Court in the case 
of Haran v. Ramesh Chandra (1). The 
question to be considered in this case is the 
scope, authority and applicability of that 
decision. 

The learned Advocate for the respondent 

in this appeal has placed before mea de- 
cision of this Court in the case of Madon 
Mohan v. Akshoy Kumar (2), in support of 
his contention that as a general proposition 
no suit for declaration of a easement and 
for other consequential reliefs can proceed 
unless all persons interested in the land over 
which such easement is claimed are parties 
tothe suit. Itisthis general proposition, 
and not any particular situation created 
by the absence of a party im any particular 
case, that hasto be considered in the first 
instance. The decision, in my opinion is no 
authority for sacha broad proposition. It 
isclear that the infirmity of the appeal 
under the Letters Patent, that arose in that 
case wasdue to some casuality that had 
happened since the decision of Brett, J. 
from which that appeal was preferred, The 
parties were all there, when the appeal 
was dealt with by Brett, J., but some,of 
them were not befcre the Court when the 
appeal under the Letters Patent was heard. 
All the parties against whom a declara- 
tion of easement was asked for and against 
whom an injunction was also asked for 
were not before the Court-and it is obvious 
that under such circumstances, the appeal 
was incompetent. The case of Haran v. 
Ramesh Chandra (1) upon which the Dis- 
trict Judge has relied laid downa proposi- 
tion that: 
- “Wherethe decree is to be made for declaration 
of aright of way asa village road over the disputed 
land and for removal of an obsżruction thereon, if it 
is discovered that a person interested inthe servient 
tenement has not been made a party to the suit the 
Court ‘will not proceed to make a decree. The decree, 
if made, must be infructuous ifa suit is instituted 
by the absent person for an junction to restrain 
the successful plaintiff from executing the decree 
there will be no possible answer to the prayer.” 

The case had been considered in several 
later decisions, to some of which reference 
will presently be made. Thecase of Ma- 
don Mohan v. Akshoy Kumar (2) was ek. 


(1) 62 Ind, Cas. 425; A I R1921 Cal, 622; 25 0 W 
N 249, 4 . 
(2) 5 Ind. Cas, 23;-140 W N 15. 
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plained by N. R. Chatterjee, J., in the case 
of Madon Mohan v. Sashi Bhusan (3). It 
was pointed out that: 

“all the servient owners in the caseof Madon Mohan 
v. Akshoy Kumar (2) mean all the servient owners 
who had raised objections to the plaintiff's right, of 
way and against whom there was a cause of action 
aud donot refer tothe owners of all the tenements 
over which the way passed.” 


In Madon Mohan v. Akshoy Kumar (2), an 
owner ofa portion of the pathway, who 
had never disputed the right of the 
plaintiff and caused no obstruction thereto 
had been left out of the suit. The deci- 
sion in the case was upheld in Letters 
Patent Appeal, Madhan Mohan v. Sashi 
Bhusan (3). The decision is of very 
great weight es Jenkins, C. J., who wasa 
party to the decision in Madon Mohan’s 
case (2) presided over the Letters Patent 
Appeal Bench in Madon Mohan v. Sashi 
Bhusan (3). In Rajnarain Chandradhawaja 
v. Beni Madhab Tewari SecondAppeal No. 
1690 of 19.9, decided on December 20 
1921, by Chatterjea and Panton, JJ., the 
question was a right to take water froma 
tank through a drain, and one of the per- 
sons through whose land the drain was 
alleged to have passed was not made 
a party. It was held that, as there was 
nothing to show that that person had at 
any time raised any objection to the ex- 
ercise of the plaintiff's right, the suit was 
not ‘defective. The decision in Madon 
Mohan v. Sashi Bhusan (3) was followed, 
and Haran v. Ramesh Chandra (2) was dis- 
tinguished on the ground that, in that case, 
one of the joint owners of the gervient 
tenement was left out. Surja Narain v. 
Chandra Bera (4) need not be considered, 
as it wasa caseof a very different nature. 
Haran v. Ramesh Chandra (1) was followed 
in Sadhu Chandra Pal v. Indra Mohan Mis- 
tari (5), in which a joint owner, who was u 
minor, of the servient tenement was not re- 
presented in the appeal in this Court, it 
being said that no effective decree could in 
the circumstances be made. In the case 
of Amritanath Biswas v.Jogendro : Chandra 
(6), sume co-sharer owners of the servient 
tenement were not impleaded and B. B. 
Ghosh, J., said: 
~ “It cannot be disputed that,asa general rule wherea 
person claims aright of easement on a eervient tene. 
ment allthe owners of the servient tenement ought 
to be made partiesas any decree in tha absence of 
"a necessary party declaring a right of easement 
would be intructuous. ButI think there are CASeg 

(3) 31 Ind. Cas 549; 19C W N 1211. 

(4) 84 lnd. Oas. 467; A IR 1991 Cal. 1050-40 0 
LJ 74. g 

(5) 64 Ind. Cas, 90. 


(6) 69 Ind, Oes, 183; AIR 1924 Cal, 369, 


JULLU RAHMAN V TENEE SHAIKH 


1491 Ó 


Which may well be taken as exceptions to the general 
rule and as aninatance the case of Madon Mohan 
v Sashi Bhusan (3) may be cited. * * * It is not 
that any oftheir co-sharers took any} part in ob- 
structing the plaintiffs’ right. Had they been im- 
pleaded they would have objected that there was no 
cause against them.” 


In Durga Ram v. Bharat Ram (7) the ser- 
vient owners, wha were left out, were 
owners of a portion of the alleged pathway, 
on which portion there was no obstrifstion 
and it was held that the omission was not 
material. Similar were the facts of the 
case of Bhola Nath v. Mohesh Chandra 
Bera (8) and the decision therein was si- 
milar. I do not think there is any autho- 
rity for the view that, where an easement 
is claimed, all persons interested in the 
servient tenement, no matter what the 
character of their respective interests may 
be, are always to be regarded as necessary 
parties. The general mle undoubtedly is 
that all owners of the servient tenement, 
as regards which there is a cause of action ` 
and over which the easement is claimed, 
should be made parties. For instance, if 
a co-owner is left out, the decree would be 
infructuous as, on his application, an in- 
junction might issue restraining the plain- 
tiff from exercising bis right of easement 
notwithstanding the decree that he obtains. 

And I would also put into the same 
category persons who have an interest en- 
titling them to present possession of the 
servient tenement, for they would - have 
similar rights as co-owners, as against 
the plaintiff, if they are left out of the 
suit. But I am clearly of opinion that 
there is no justification for the view that 
all persons interested, no matter what the 
nature or character of their respective in- 
terest may be, are necessary parties. For 
instance, withregard toa servient tene- 
ment in the district of Bakarganj, it is not 
that all the holders ofthe dozens of grades 
of interest that are common in that district 
on account of feudation and sub-infeuda- 
tion, of which there is no‘end there, are to 
be made parties, or for instance, withregard 
to the servient tenement belonging to an 
occupancy raiyat that all the holders of 
superior-interests up to the revenue paying 
zemindar on the one hand and all the 
holders of subordinate interests, down toa 
labourer or bargadar on the other, are to 
be regarded as necessary parties. For such 
a view there is no authority nor principle 
in support, and the observation in Haran's 
ease(1) widely though they may have been 


(7) 85 Ind. Cas. 739; A I R 1996 Cal. 92. 
(8) 88 Ind, Cas. 664; AIR 1925 Og], 1138, 
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expressed, could never have been intended 
to be understood in that sense. 

As regardsthe present case, the defend- 
ant never disclosed what kind of present 
right to possession the landlord has in the 
servient tenement, and, on the other hand, 
alleged that he himself and his predeces- 
sors had been on the land for several 
Sees eae In my judgment, it was not 
necesmary for the plaintiff to make such 
a landlord a ‘party. The appeal is allowed. 
The decision of the District Judgeis set 
aside and that of the Munsifis restored with 
costs in this Court and in the Court of ap- 
peal below. 

N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 89 of 1931 
December 15, 1933 

Baspay, J. 
IKRAM ULLAH KHAN- DEFENDANT 
—APPELLANT 
versus 
RAHIM BUX- PLAINtTIFF— 


RESPONDENT f 

Contract—Sale of house—Part of consideration left 
with vendee to pay to creditors—Suit by creditor— 
Attachment of house— Release of attachment—Civil 
Procedure Code (Act V of 1908, as amended by Allah- 
abad High Court) O. XXI, rr. 13], 198— Order 
under — Declaratory suit by vendee — Main- 
tainability of—Creditor, if has charge on house— 
Second appeal—Kes judicata, plea of— Whether can 
be taken for first time in second appeal. 

lI solda houseto the plaintiff for Rs. 2,000 out 
of which he left the major portion of the sale con- 
sideration in the hands of the vendee for payment 
to various creditors, one of whom was J and a sum 
of Rs. 1,000 was left in the hands of the plaintiff to be 
paid to I. The plaintiff did not pay this amount to 
{L who brought a suit againstH and attached the house. 
H objected that thé house was his by virtue of the 
sale and ib was released from attachment. After the 
release, Z took proceedings under O XXI, r.13), 
Oivil Progedure Code, as amended by the Allah- 
abad High Court asking the Court to issue a 
notice to the plaintiff to show cause why he should 
not pay Rs. 1,000 which was allegedto be due from 
plaintif to H. Notice being issued plaintiff 
disputed his liability as garnishee on the ground 
that he had already paid the Ra. 1,000 left with him 
for payment to I, nottoZ but to H himself at the 
latter’s desire. The objections were rejected but no 
proper order under O. XXI, çr. 153 was -passed. 
Plaintiff then sued for a declaration that the amount 
said to bein deposit with him was not liable to be 
attached and sold in execution of the decree obtained 
by I against H : 

Held, that the suit was not barred by res judicata, 
that the declaratory suit was maintainable, that 
there was no privity of contract between the plaint- 
iff and J whocould not fight the battles of H when 
the latter did not enter into the arena against 
the plaintiff and that J had no charge upon the house. 

A plea of res judicata cannot be allowed to be 
taken or the first time in second appeal, - 
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S.C. A. fromthe decision of the District 
Judge, Shahjahanpur dated July 3, 1930. 
Mr. P. M. L. Verma, for the Appellant. 
Mr. N.C. Sen, for the Respondent. 
Judgment.—This is a defendant’s appeal 
in a suit brought by the plaintiff for a 
declaration that an amount of Rs. 1,000 
said to be in deposit with bim is not 
liable to be attached and sold by auction 
in execution of ‘the decree obtained by 
Ikramullah against Habibullah. The facts 
of the case have been stated at length by 
the Courts below but they may be 
recapitulated. It appears that on November 
14, 1922, one Habibullah sold a house to 
Rahim Bux, the plaintiff respondent for 
Rs. 2,000 out of which he left the major 
portion of the sale consideration in tha 


“hands of the vendees for payment to 


various creditors. One of these creditors 
Ikramullah, the present appellant, and a 
sum of Rs. 1,000 was left in the hands of 
Rahim Bux to pay to Ikramulleh. Ramhim 
Bux did not pay this amount to Ikramullah 
with the result that Ikramullah brought 
a suit against Habibullah, obtained a 
decree and attached the house in question. 
Rahim Bux intervened and objected in 
the execution department that he was the 
owner of the house by virtue of the sale 
deed dated November 14, 1922 and the 
execution Court released the house from 
attachment. Oertain proceedings were taken 
by Ikramullah and on that point the facts 
can be gleaned from the plaint alone in- 
asmuch as I have not beenable to gather 
them from the learned Counsel appearing for 
the parties. It appears that after the house 
was released from attachment Ikramullah 
took proceedings under O. ANI, r. 18], 
Civil Procedure Code, asking the Court to 
issue a notice to Rahim Bux to show 
cause why he should not pay a sum of 
Rs. 1,000 which was alleged to be due 
from Rahim Bux to Habibullah. Notice 
was issued to Rahim Bux and Rahim 
Bux disputed his liability as a garnishee 
on the ground that he had already paid 
the Rs. 1,000 left with him for payment to 
Ikramullah, not toTkramullah but to Habib- 
ullah himself at the latter’s desire. The 
execution Court, as appears from the plaint, 
summarily rejected the objections but did not 
pass a proper order under O. XXI, r. 133, 
Civil Procedure Code. The Courts below are 
not familiar with the procedure enjoined 
in O. XXI, r. 131 and the subsequent 
rules. When the Court below rejected the 
objections of Rahim Bux it should have 
then passed a proper order under O. XXI 
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r. 133, to the effect that the garnishee should 
ecmply with the terms of the notice issued 
under O. XXI, r. 131 and on the passing 
of such an order execution could have 
issued against Rahim Bux as though such 
.an order were a decree against him. It 
also appears that Ikiamuliah did not insist 
upon a proper order heing passed against 
Rahim Bux and did not proceed in the 
way in which garnishee orders are executed 
but instead of that he proceeded to attach 
the right and interest of Habibullah in 
respect of Re. 1,000 in the hands of Rahim 
Bux to which objections were. taken and 
it was staled that this sum is not liable 
to be attached and sold in execution of 
Ikraumllah’s decree against Habibullah, 
but the objections of Rahim Bux, as I 
can gather from the plaint, were dis- 
allowed and July 26, 1929, was fixed for 
sale. 

Rahim Bux, therefore, brought the present 
suit on July 18, 1929, for a declaration 
which I have mentioned earlier with the 
allegation that the Rs. 1,000 that were 
left with him for payment to Ikramullah 
‘had already been paid to Habibullah at 
the, latter’s_ request. The defence was 
that Rahim Bus had not paid. any part 
of the sum of Rs. 1,000 to Habibullah and 
that, therefore, no cause of action accrued to 
the plaintiff. a 

“The Courts below have come to the 
conclusion upon the evidence in, the case 
‘that the sum of Rs. 1,000 was paid back 
to Habibullah by Rahim Bux 
because Habibullah required the 
amount in connection with a criminal case 
which was going on against his son. This 
is a finding of fact- and cannot be 
challenged in second appeal. 

Learned Counsel on behalf of the ap- 
pellant has; however, taken certain points 
of law and the first ground that has been 
taken by him is that: 

“Jhe appellant being the auction purchaser ofa 
debt held by a competent Court to be due by the 
respondent as garnishee, and the latter not having 
objected to or appealed the order, against the suit was 
barred by the principle of res judicata” i 

This plea has been developed before me 
by the statement that a garnishee order 
‘was passed against Rahim Bux and no 
appeal having been preferred against that 
order a suit’of the present nature is not 
maintainable. As I stated before no 
garnishee order was passed against Rahim 
Bux, all that took place was that his 
objections were disallowed.: The order 
-disallowing the objections has not been 
`- þrought to my’ notice and if is impossible 
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under the circumstances of the case to 
hold that the present suit is barred by 
the principle of res judicata. The present 
suit, as I stated before, has arisen by 
reason of the fact that Ikramullah proceed- 
ed to attach the vendors lien in the 


‘purchase money on the assumption that 


it has not been paid to the vendor and 
in connection with this matter a decipratory 
suit is obviously maintainable. 


On the question whether Rahim Bux 
paid Rs. 1,000 to Habibullah the Courts 
below have come to the conclusion ‘that this 
sum had been paid but they have arrived 
at this conclusion upon the oral evidence 
in the case. A plea, therefore, has been 
taken before me that oral evidence was 
inadmissible inasmuch as the terms of 
the sale deed having been reduced to 
writing oral evidence is.inadmissible under 
s, 92 of the Evidence Act and a valid 
discharge could have been obtained only by 
obtaining a document in writing. This plea 
is based on a misconception. Habibullah 
had an actionable claim against Rahim 
Bux if the latter did not pay the sum of 
either to Ikramullah or to 
Habibullah, but if Rahim Bux paid the 


-amount to Habibullah and Habibullah does 


not deny such a payment, itis not within 
the competence of Rahim Bux to object to 
the same. ‘There is no privity of contract 
between Rahim Bux and Ikramullah and 
Tkramullah ‘cannot fight the battles -of 
Habibullah when the latter does not enter 
into the arena against Rahim Bux. Thé 
third plea is to the effect that the appellant 
had a charge on the property sold for, the 
unpaid purchase money in his favom* and 
thiscould not be extinguished without 4 
registered deed and proper notice to the 
appellant, There’ is no force in this plea 
inasmuch as the appellant Ikramullah bad 
no charge upon the house and there was no 
privity of contract between him and Rahim 
Bux. No charge was created in his favour 
and, therefore, there is no question of the 
extinguishment of a charge without a 
registered deed. Jrinally, it was contended 
before me that an issue should be remitted 
to the Court below on the question of res, 
judicata by elucidating certain facts in 
connection with the garnishee proceedings. 
This plea was neither taken in the Court 
of first instance nor in the lower appellate 
Court and I am not prepared to allow the 
appellant to take the plea of res judicata in 
second appeal, and then to ask that in 
order to determine the same, certain tacta 
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should be investigated. There is no force 


in this appeal and I dismiss it with costs. 
NG Appeal dismissed. 


RANGOON HIGH COURT 
First Civil Appeal No. 82 of 1933 
March 2, 1934. 

Mya Bu AND DUNKLEY, JJ. 
Firm N P. L.— APPELLANT 
VETSUS 

B. K. BHANJA—RESPONDENT. 

Execution—Executory agreement to adjust—When 
can be taken into account in the execution of the 
decree. 

Before an executory agreement toad just can become 
an executed agreement and thereby become an 
adjustment to the satisfaction of the decree-holder, 
the agreement cannot amount to an adjustment 
which may he taken into accountin the 
of the decree Lachhman Das v. Babu 
Kalikamliwala (|), relied on 


“RU. A. against an order of the District 
Court of Toungoo in Civil Execution Case 
No.7 of 1933, dated July 4 1933, 

Mr. Talukdar, for the Appellant. 

Mr.N. N. Guha, for the Respondent. 

Mya Bu, J.—This appeal must be dis- 
missed. 

The order appealed against has been as- 
sailed on the ground that the Court below 
should have ordered an enquiry into the al- 
leged agreement which was pleaded by the 
appellants as adjustment of the decree 
which the respondent sought to execute 
against them. 

The agreement relied upon is merely an 

executory: agreement to adjust and before 
it has become an executed agreement, viz., 
a transfer of the land -by the appellants to 
the respondent-decree-holder and thereby 
become an adjustmentto the satisfaction 
of the decree-holder, the agreement cannot 
amount to an adjustment which may be 
taken into account inthe execution of the 
decree: Lachhman Das v. Baba Ramnath 
Kalikamliwala (1): 
- The description of the agreement set out 
in para. 3 of the petition of appellant does 
not therefore disclose an adjustment which 
has taken place, - i 

The trial Court was therefore right in 
refusing to hold an enquiry into the al- 
Teged agreement. 

The appealis dismissed with costs. Ada 
vocate’s fee three gold mohurs. 

Dunkley, J.--I agree. 


execution 
Ram Nath 


N. ppeal dismissed. 
0 64 Ind. Cas. 990; 44 A 253; 20 ALJ 65;AIR 
‘192Q,AlL, 13. | D. 
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_ amount, 
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LAHORE HIGH COURT 
Miscellarieous First Civil Appeal No. 1900 

of 1932 
October 25, 1933 
' DALIP SINGH, J. 
ASA RAM—Dsrenvant—APpeLuant 
VETSUS 
CHARANSI LAL AND OTHERS— 


PLAINTIFFS—RESEONDENTS 
Receiver—Whether can be appointed in case of 
falling im  arrears— 
Property “insufficient to cover decretal amount— 
Whether Court should appoint Receiver, 

The Court may object toappoint a Receiver in a 
suit which is based on a simple mortgage. A Receiver 
may, however, be appointed in case the mortgaged 
property is found to be insufficient to cover the 
decretal amount or where interest is in arrears. 


M. F.C. A. from an order of the Senior 
Subordinate Judge, Ambala, dated Novem- 
ber 23, 1931. i 

Mr. Ram Lal Anand, for the Appellant. 

Mr. C. L. Aggarwal, for the Respondents. 

Judgment.—The learned Counsel for 
the appellant contends that the Court had 
no objection to appoint a Receiver in the 
suit which is based on a simple mortgage. 
He cited two Allahabad ralings which are 
discussed in the Lahore raling on which 
the Court below has relied. As at present 
advised I see no reason to differ from the 
ruling in question. I therefore repel this 
contention. The next point urged is that the 
Court had no basis to come to the finding 
that the mortgaged property was insufficient 
to cover the decretal amount and costs. The 
learned Counsel for respondent contends 
on the authority of Rameshwar Singh v. 
Chuni Lal (1), Manindra Chandra Ray v. 
Suniti Bala (2) and Hastern Mortgage and 


Agency Co. Ltd. v. Rakea Khatun 
(3), 17 Ind. Cas. 202, that a Receiv- 
ercan be appointed whenever interest 


is in arrears. This was not the ground 
on which the. lower Appellate Court relied 
and therefore, I accept the appeal and set 
aside the order of the lower Court. The 
Court may however reappoint the Receiver 
if on enquiry if so moved, it finds that the - 
property is insufficient to meet the decretal 
No order as to costs of this ap- 

peal. l NE ah ` 
Appeal accepted. | 
0418 3: OL J 


(2) 95 Ind. Cas. 632; AIR 1926 Cal. 1006, 
(3) 17 Ind. Oas. 202; 16 O W N 997, 


v. l 
(1) 56 Ind. Cas. 839; 47 
8 
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PATNA HIGH COURT 

Appeal from Original Order No, 126 of 

1933 

January 11, 1934. 
FazL ALI AND JAMES, JJ., 
MUSAN MAHTON alias JHARI AND 
' OTHEgS—Å PPELLANTS 
VETSUS : 

Tus CENTRAL CO-OPERATIVE 

BANK, BIHAR anp ORISSA AND 
- OTHE&S —RESFONDENTS 
F Co-operative Societies Act (II of 1912), s. 42 (6)— 
Co-operative Society in liquidation —Application by 
one of the debtors to be declared insolvent—Maintain- 
ability of. : I” NK 

There is nothing in s. 42 (6), Co-operative Societies 
Act, express or implied, to prevent the Court from 
entertaining the application of one of the debtors of 
a co-operative society which is in liquidation for 
being declared insolvent. In deciding whether such a 
debtor should or should not be adjudicated an in- 
solvent the Court is not dealing with any matter 
connected with the dissolution of the Society, nor 
will the dissolution be necessarily interfered with 
by reason of adjudicating such a debtor to be an 
insolvent. The Official Liqudiator can press his 
claim against the insolvent in the same way as the 


other creditors will do. | 
_ Appeal from an order of the District 
Judge of Patna,-dated March 30, 1933. 

Messrs. S. N. Sahay and Rajeshawari 
Prasad, for the Appellant. 

Mr. Roy Gurusaran Prasad, for the Res- 
pondents. 

Fazi Ali, J.—This appeal is from an 
order of the District Judge of Patna re- 
jecting the application of the appellant to 
declare him an insolvent. It appears that 
the appellants owed certain amounts to the 
Co-operative Society of Bihar which is in 
liquidation and that an award has already 
been passed in favour of the liquidator. 
The only ground upon which the appellant's 
petition was rejected by the learned Judge 
was that s. 42 (6) of the Co-operative 
Societies Act will in spirit be contravened 
if the petitioner is declared- insolvent. 
Section 42 (6) of that Act provides that: 

- “Save in so far asis hereinbefore expressly provid- 
ed, no Civil Oourt shall have any jurisdiction in 
respect of any matter connected with the dissolution 
of a registered society under this Act.” _ 

The learned Judge observed in his order 
that = 

“upon the spirit of this rule the insolvency in proceed- 
ings willinterfere with the dissolution of the regis- 
tered society to which the applicants in insolvency are 
debtors”. i 

As I construe the rule I find nothing ex- 
press or implied in it to prevent the Court 
from entertaining the application vf one of 
the debtors of a co-operative society which 
isin liquidation for being declared insol- 
vent. It appears to me that in deciding 
whether such a debtor should or should not 
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be adjudicated an insolvent, the Court is 
not dealing with any matter connected with 
dissolution of the Ssciety, nor will the dis- 
solution be necessarily intérfered with by 
reason of adjudicating such a debtor to be 
an insolvent. The Official Liquidator can 
press his claim against the insolvent in 
the same way as the other creditors will 
do and in this particular case it appears 
that the Official Liquidator will belin no 
worse position than any other creditor as 
it is admitted that the Co-operative Society 
of Bihar is a secured creditor. 

I would therefore allow this appeal, set 
aside the judgment of the Court below and 
direct that the appellant's petition be dis; 
posed of according to law. There will be 
no order as to costs. l : 

James, J.—I agree. 


N. Order accordingly. 


Nn, a 


LAHORE HIGH COURT 
Civil Revision Petition No. 469 of 1933 
s March 14, 1934 
JAI LAL, J. ` 
SAPURAN SINGH-—PLAINTIFE 
—PETITIONER ; 


versus : 
SHABRAT ALI AND ANOTHER — DEFENDANTS 
- — RESPONDENTS. : 
Civil Procedure Code (Act V of 1908), ss. 148, 149, 
115—Extension of term for payment of court-fec— 
No direction in decree—Hatension, if can be granted 
—Mistake of petitioner due to accident cr inadvertence 
—Erroneous decision in’ law—Discretion mot 
exercised—Interference in reviston—Legality of— 
Decree, contents of. ‘ 
Although wherea direction as to the payment of 
the court-fee is incorporated in the decree and the 
consequences of non-payment are also described in 
the decree, then the time cannot be extended by the 
Court, yet when there is no direction in -the decree 
relating tothe making up of the deficiency in court- 
fee, it is open, under ss. 148 and 149, Civil Procedure 
Codo, read together, to the Court to extend the time 
for the payment of the  court-fee even after the 
time originally fixed for payment, ` 
Where the mistake by the petitioner was due to 
mere accident or inadvertence and on the merits it 
was alit case in which extənsion should bave been 
granted and the lower Court did not apply its mind 
to this aspect of the case and ‘allthat it held was 
that legally there was no powerto extend the time 
and this view was found erroneous . ` a. 
Held, that it was open to the High Court -in 
revision to extend the time for payment. ý 
«+ No direction relating to the making up of the 
deficiency inthe court-fee is required bylaw to be 
iacorporated ia the decree. That direction can be 
given by a separate order either before the judgment 
or at the time of giving the judgment. : 
C. R. P. against an order of the District 


Judge,Ambala,dated April 20,1933 affirffling 


le 
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that of the Subordinate Judge, Second 
Class, Ambala, dated December 2, 1932. 
Mr. Harbhajan Das, for the Petitioner. 
Mr. Barkat Ali, for the Respondents. 
Judgment.—The petitioner filed a suit 
for pre-emption claiming to pre empt the 
sale on payment of Rs. 500. An objection 
was raised as to the market value of the 
prop¢rty and it was finally found to be 
Rs. 660. The issue as to value of the 
properly was decided by the Court by 
its final judgment which was delivered on 
November 7, 1932. This judgment granted 
the petitioner a decree for pre-emption on 
payment of Rs. 660 which amount was to be 
paid in Court on or about December 7, 
1932 and a direction was also added in 
the judgment that the deficiency in the 
court-fee should be made up on or before 
November 14, 1932. It was further provid- 
ed that in the event of the plaintiff not 
"complying with any of the above direc- 
tions his suit shall stand dismissed with 
costs. -~ 
Now, it would be obse.ved tbat two 
different dates were fixed for making up 
the. deficiency in the court-fee and for 
depositing the price of the property in suit 
for payment to the vendee. A decree was 
prepared in pursuance of this judgment 
and it contained a direction as to the 
payment of Rs. 660 on or about December 7, 
1932, but said nothing about making up 
the deficiency in the court-fee. On Novem- 
ber 14, 1932, the petitioner paid the addi- 
tional court-fee on Rs, 160 but he omitted 
tonotice that where the value of the relief 
is more than Rs. 500 court-fee stamp has 
to be paid atahigher rate and this ap- 
parently was pointed out to him on Novem- 
ber. Consequently on November 15, 1932, he 
paid the correct court-fee stamp which had 
to be paid under the directions of the Court 
and at the same time made an application 
for grant of an extension under ss. 148 and 
T49 of the Civil Procedure Code. The lower 
Court refused this prayer and dismissed 
the suit. É 


‘Subsequently, in February, 1933, the 


decree was amended by the Court by 


incorporation therein of the direction re- 
garding the making up of the deficiency of 
the court-fee on November 14, 1932, and 
the consequence thereof is described in the 
judgment. It would be observed that when 
this decree was amended, the time original- 
ly fixed for the payment of the court-fee 
stamp had already.expired. 

` Ąn appeal against the dismissal of the 


suit and the refusal to extend the time was ` 


149—13 & 14 
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preferred to the District Judge by the 
petitioner but was dismissed, the learned 


- Judge being of opinion that the time for 


the making up of the deficiency in the 
court-fee- having been fixed by the decree 
itself it} could not be extended either 
under s. 148 or-under s. 149 of the Civil 
Procedure Code. There is some authority 
in support of the view of the District Judge 
that where a direction as to the payment 
of the court-fee is incorporated in the 
decree and the consequences of non-pay- 
ment are also described in the decree, 
then the time cannot be extended by the 
Court. Iu the present case, however, this 
direction was not’ incorporated in the 
decree on the day when the deficiency in 
the court-fee was made good, that is,. 
November 15, 1932, and when an applica- 
tion for extension of time wasmade. It is, 
however, contended by the learned Counsel 
for the respondent that the omission of 
this direction from the decree was immaterial 
because the judgment contained the direc- 
tion, and: the rule is that the decree should 
be in conformity with the judgment, In 
the present case, bowever, the fact remains 
that there was no direction in the decree 
itself. So far as the direction in the judg- 


„ment is concerned, I take it that the trial 


Judge passed an ordinary decree according 
to the form provided for decrees in pre- 
emption suits. No direction relating to 
the making up of the deficiency in the 
court-fee is required by law to be in- 
corporated inthe decree. That direction can 
be given by a separate order either before 
the judgment or at the time of giving the 
judgment and there is no reason why I 
should not read the judgment of the trial 
Court to give two distinct directions to the 
plaintiff-petitioner, one for the payment of 
the -pre-emption money which must be 
incorporated in the decree, and the other 
for the payment of thé deficiency in the 
court-fee which need not be so incorporated, 
and this view is strengthened by the fact 


that two different dates were fixed for the - 


compliance of the two orders. 

Under ss. 148 and 149 read together it is 
always open -to the Court to extend the 
time for the payment of the court-fee even 
after the expiry of the time originally fixed 
for payment. In this case, therefore, it was 
open tothe trial Judge to extend the time 
for the making up of the deficiency in the 
court-fee and the view of the District Judge 
is wrong that under the circumstances no 
extension of time could, be granted, 
as the application’ for extension ` was * 


! 
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made when the direction did not exist 
in the decree. From what 1 have stated 
above it is obvious that the mistake by the 
petitioner was due to mere accident or 
-inadvertence and on the merits it was a fit 
case in which extension should have been 
granted. The District Judge has not 
applied his mind to this aspect of the case. 
He has not exercised any discretion in the 
matler against the petitioner. All that he 
has held is that legally there was no 
power to extend the time and this view I 
have found to be erroneous. Consequently: 
it is open to me on this petition for revision 
to extend the time and I hereby do so to 
November 15, 1932. On the making up of the 
deficiency in the court-fee stamp on Novem- 
ber 15, 1932, the order of the Court regard- 
ing the payment of the court-fee should be 
deemed to have been complied witb. 

I accept the petition and set aside the 
order of the District Judge and the trial 
Court dismissing the suit and direct as 
stated above. The parties will bear their 
own costsin this Court. 


N. | Appeal allowed. 


RANGOON HIGH COURT 
First Civil Appeal No. 150 of 1932 
January 19, 1934 
Mya Bu AND DUNKLEY, JJ. 
UNYO AND OTIIERS —APPELLANT 

- versus 
U PO HLAING AND ANOTHER — 


RESPONDENTS 

Civil Procedure Code (Act V of  1£08), O. XXI, 
r. 16—Assignor decree-holder—Notice to, if necessary 
except on first application for  execution—Joint 
decree—Decree against legal representatives as such, 
if joint and several—Simultaneous applicaticns for 
execution—Mainiainability of—Limitation Act (IX 
of 19u68), Sch. I, Art. 182 (5)— Application valid at 
its inception— Limitation, when begins to run, 

Order XXI, r. 16, Civil Procedure Code, only 
contemplates the occasion when the assignee froma 
judgment-creditor comes before the Court to apply 
for execution for the first time, and it does not 
apply each time he comes to get the decree executed. 
Where, therefore, the judgment-creditor has admitted 
the transfer of the decree in a prior execution, it is not 
necessary that notice should be issued tohim in 
subsequent execution, Brajabashi Modak v, Manik 
Chandra (6), relied on. 

A decree passed against persons as legal repre- 
sentatives is a jointand several decree. Execution 
can be taken out against any one, or any number, or 
all of them, and anyone of them can be made to 
satisfy the whole amount of the decree to the decree- 


holder, and he willthen, on so satisfying the decree, 


have -a right of contribution against the other legal 
representatives in proportion as they each obtained 
the pfoperty ofthe deceased. 
a limit to the amount which any one judgment. 


~ U-NYO V, U PÒ HLAING 


‘Lhe factthat there is- 
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debtor can be séqiiired to pay, naiêly, the amount of . 


the property of the deceased which has come into 
his possession, does not have the effect of making the 
“decree a several decree. James Russul McLaren v. 
Veeriah Naidu (U, distinguished. 

There isnothingin law to prevent simultaneous 
applications in execution of tbe same decree and it 
is . perfectly lawful for the decree-holder to ask 
that a second piece of property should be attached 
before tbe prcceedings in execution upon tbe first 
piece of property had been brought to a conclusion, 

A Judge has jurisdicticn to decide wrorfly as 
well as rightly, and when the execution proceedings 
began upon an application which was valid in its 
inception for the purposes of limitation it does not 
matter whether the final order passed therein was 
in accordance with law ornot; time will kegin to 
run from the date of such final order. 


F. 0, A. from an order of the District 
Judge, Myaungmya, dated September 13, 
1932. 

Mr. Ba Maung, for the Appellants. 

Mr. R. C. Banerjee, for the Respondents. 


Dunkley, J.—This appeal fails. It arises . 
for execution of a ~ 


out of an application 
decree, dated July 7, 1926, which was pas- 
sed in suit No. 56 of 1925o0f the District 
Court of Myaungmya in favour of the O. 
L. K. K. N. Chettiar Firm against the 
appellants, respondent No. 2 and others as 
legal representatives of one Ma On. . The 
decree was assigned by the Chettyar firm 
to respondent No. 1, Maung Po Hlaing. 
The application for execution out of which 
this present appeal arises was filed on 
June 20,1932, and objection was taken 
thereto on two grounds, viz., (1) that 
it is barred by limitation, and (2) that 
respondent No, 1 is the benamidar of 
one of the judgment-debtors and there- 
fore under the provisions of the second 
proviso to r. 16, O. XXI, Civil Procedure 
Code, he is debarred from taking out exe- 
cution. The order of the learned District 
Judge of Myaungmya, dated September 13, 
1932, against which the present appeal is 
filed, deals with the first point only,.and 
on this point a number of technical 
grounds have been raisedin the appeal. 
In order to save limitation respond- 
ent No. 1, prayed in aid Execution Case 
No. 64 of 1928, in which he took out execu- 
ticn against scme of the judgment-debtors, 
but not against the present appellants, 
It is now argued on behalf of the appel- 
lants that the decree is not a joint decree 
but a several decree and hence the first 
sentence of cl. 2 Expln.1. Art. 182, 
lation Act, is applicable, and therefore 
Execution Case No. 64 of 1928, cannot 


Limi-- 


affect the question of limitation as against’ 


the} appellants. In support this propo. 


te. i 


t 
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sition “the case of James Russul McLoren 
v.. Veeriah Naidu (|), is cited, but 
this isa case where a decree had to be 
revived by notice tothe judgment-debtors 
and it was held that, as the necessary 
netice was issued only to one judgment- 
debtor out of two, the decree was not re- 
vived gi against the other. Jt has no appli- 
cation tothe present case. It is however 
urged that any decree against persons 
In @ representative character must be a 
several] decree because they are only liable 


to the extent of the assets of the deceased 


which came into their possession. There 
18 no force in this argument. Itis plain 
that a decree passed against persons as 
legal representatives is a joint and several 
decree. Execution can be taken out against 
any one, or any number,or allof them, 
and any one of them can be made to satisfy 
the whole amount of the decree to the de- 
cree-holder, and he will then, on so satify- 
ing thedecree, have a right of contribution 
against the other legal representatives in 
propo.tion as they each obtained the prop- 
erty of the deceased. ‘The fact that there 
is a limit to the amount which any one 
judgment-debtor can be required to pay, 
namely, the amount of the property of the 
deceased which has come into his possession, 
does not have the effect of making the decree 
a several decree. 


“Now under the amendment of cl. 5, Art. 


182, Limitation Act, made by Act IX of 
1927, the starting point of limitation is 
the date of the final order on the previous 
application for execution and it is argued 
on behalf of the appellants that the date of 


the final order in Execution Case No. 64 
of 1928 was June 18, 1929 and therefore 


the present application in execution, which 
was filed on June 20, 1932, is in any case 
out of time, The reasons advanced in 
support of this argument are ingenious, 
but without substance. In Execution Case 
No. 64 of 1928, application was first made 
forthe attachment and sale of certain 


immovable property belonging to some of. 


the judgment-debtors and this property 
_was brought to sale and ihe sale was held 
on June 1/, 1929 and sale report wasmade 
to the Court on June 18. ‘I'he proceeds of 
this sale were insufficient to satisfy the 
decree and consequently, on June 19, 1929, 
a fresh application for execution against 
other property of these judgment-debtors 
was filed. This second application was 
not Verified as required by law. and rely- 


(1) $2 Tad, Gas, 1003; 38 M 1102, 
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ingon the authority contained inthe case 
of Raghunatha Thatha Chariar v. Venkatesa 
Tawker (2), it is argued that this second 
application was not a proper application in 
execution and that all proceedings thereon 
were void and will not prevent the opera- 
tion of limitation as against the appel- 
lants. 

It is further argued that the final order 
on the previous application must be held 
to have been passed on June 18, 1929, the 
day before the second application was 
presented. It is unnecessary for us to express 
any opinion concerning the effect of the 
second application of June 19, in regard 
to limitation, for it is clear that the 
second part of the argument is un- 
sustainable. There is nothing in law to 
prevent simultaneous applications in execu- 
tion of the same decree, andit was perfectly 
lawful for the decree-holder to ask that a 
second piece of property should be attached 
before the proceeding in execution upon 
the first piece of property had been 
brought to a conclusion, Now the first 
property attached was only sold on June 17, 
1929 and the sale was confirmed only on 
July 18, 1929. After this there were further 
orders regarding the distribution of the 
sale proceeds and the money realized by 
the sale of the property was not actually 
paid out untilSeptember 1929. Ordinarily 
one would expect the order for payment 
out of the sale proceeds to be considered 
the final order on the application for exe- 
cution, but in any case the final order 
cannot, be an earlier order than the order 
confirming the sale, for untilthe sale has 
been confirmed the proceedings against 
the attached property cannot be considered 
to be at an end. Hence it is clear that 
the final order in Execution Case No, 64 
of 1928 was, even conceding the argument 
on behalf of the appellants in regard to 
the second application, at the earliest 
passed on July 18, 1929 and therefore the 
present application for execution was in 
time. : 


- It is further argued that all proceedings 
in Execution Case No. 64 of 1928 are 
void because notice was noi issued to the 
transferor of the decree as required by 
O. KAI, r. 16. and that therefore so far 
as the appellants are concerned, this 
execution case must be treated as if it 
had never been filed. As authority- for. 
this proposition the following cases afe 
quoted: Kassum Goolam Hoosein Vazir v, 


(2) 26 M 101, 


100: SaMUBL v. ANNAMMAL 


Dayabhai-Amarsi (3), Notan Das v. Lachman 
Singh (4) and Umamoyee Dusya v. Jatan 


‘Bewa (55. But it is only in one of these 


three ceses that the word “void” is used. 
In the Calcutta and Bombay authorities 1t 1s 


_ stated that the proceedings upon the applica- 


tion for execution, when no such notice to the 
transferor of the -decree has been issued, 
are illegal and cnly in the Lahore case it 
is stated that non-compliance with the 
provisions of O. KAI, r. 16, renders all 
proceedings in execution void; and it is 
clear that even inthis case the word “void” 
is not used in its technical legal sense, as 
meaning that the proceedings are a nullity 
and to be treated as if they have never 
occurred, but rather inits ordinary mean- 
ing that the proceedings upon the appli- 
cation cannot be effective for the transfer 
of any property or the realization of 
anything in execution. A Judge has 
jurisdiction to decide wrongly as well as 
tightly, and when the execution proceedings 
began upon an app:ization which was valid 
in ‘itsinception for the purposes of limita- 


-ticn,it does not matter whether the final order 
passed therein was in accordance with law 


ornot; time will begin to run from the 
date of such final order. But, be that as 
it may, this point regarding the issue of 
notice to the transferor was actually 
raised before the learned Judge in Execu- 


_ tion Case No. 64 of-1928 and he found that 


in a previous application for execution of 
the same decree—Execution Case No, 38 
of 1926—in which execution was taken out 
by the original decree-holder against all 
the judgment-debtors the original decree- 
Holder himself made a petition to the Court 
stating that ne had transferred. the de- 
cree iothe present first respondent, Maung 
Po Hiaing,j and consequently the learned 
Judge held that no fresh notice to the 
original decree-holder was necessary in 
Execution Case No. 64 of 192e. There is 
authority for the learned Judge's view in 
the case of Brajabashi Modak v. Manik 
Chandra (6), ‘in which it’ was held ‘that 
O. XXI, r. 16 only contemplates the occa- 
sion when the assignee from a judgment- 
creditor comes before the Court to apply 
for execution for the first time and that it 
goes not apply each time he comes to get 


„8 19 Ind. Cas. 547: 38 B 5813 Bom. L R 
973. ; 
(4) 63 Ind. Cas 884; AI R 1921 Lah. 143; 2 Lah, 


230; 3 Lah. L J 434. 
45) 105 Ind. Cas. 193; A I R 1927 Cal. 781; 54 O 


624. 
(6) 104 Ind. Cas. 4; A IR 1927 Cal, 694;310 W 
N 921, fi 
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the decree executed. Consequently, the 
judgment-creditor having admitted the 
transfer of the decree in Execution Case 
No. 38 of 1926, the issue of notice to him in 
Execution Case No. 64 of 1923, was not 
necessary. 

The order of the learned District Judge 
was therefore correct, and this appeal is 
dismissed with costs, Advocate’s $e five 
gold mohurs. The learned District Judge 
should now proceed to decide the second 
point raised in the written objection of 


the appellants to execution being bad: 
„against them. | 
Mya Bu, J.—I agree. 
N. Appeal dismissed. 


` MADRAS HIGH COURT 
Second Civil Appeal No. 358 of 1929 
January 3, 1934 
VENKATASUBBA Rao, J. 
SAMUEL AND OTHIIRS— DEFENDANTS — 
APPELLANTS 
Versus 

ANNAMMAL - PLA intIFF—RESPONDENT 

Evidence Act (I of 1918), s 112 Legitimacy— 
Presumption from birth during lawful wedlock, 
whether rebuttable by proof of non-access in fact— 
‘Access, meaning of. 

The fact that the husband had opportunity of 
access to his wife does not lead to an irrebuttable 
presumption that the husband was the father of a 
child born tohis wife, and it is opento a party who 
disputes the legitimacy of a child born during 
lawful wedlock to prove that in point of fact such 
access did not take place between them as by the 
laws of nature is necessary for the man to bein 
fact the father of the child. 

With regard to legitimacy there are two presump- 
tions, the presumption in favour of the legitimacy of 
a child born during lawful wedlock and the pre= 
sumption of legitimacy arising from access to, that is, 
actual sexual intercourse with the wife. The former 
presumption is rebuttable but the latter is not, 
Jagannatha v. Chinnaswami (l), followed. 

In s 112, Evidence Act, the word ‘accessy means 
sexual intercourse and not mere opportunity of 
access. a 

S.C. A. against the decree of the Court 
of the Subordinate Judge, Tuticorin, in 
A. S. No. 94 0f1927 preferred against the 
decree of the Court of the District Munsif, 
Tuticorin, in O. 8. No. 158 of 1926. 

Mr. G. Krishnaswamy .Ayyar, 
Appellants, 
Messrs. S. Thiyagaraja Ayyar and A.. 
Swaminatha Iyer, for the Respondents. 
Judgment.—The only point to be de- 
cided is whether the plaintiff is the. 
legitimate daughter of Moses. Pakkiam, 
the. plaintiff's mother, was married to #loses 
about 1870, but on March 2, 1880, there was 


for the 
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a deed of separation, Ex. I. -It was recited 
that owing to want of harmony between 
the husband and the wife, they decided 
to separate, the wife receiving according 
to the caste custom, a sum of money and 
she goes on to declare that she will in future. 
have no concern either with Moses or with 
his property. Pakkiam died in 1922 and 
Moses in June, 1923; the suit was brought 
in DecOmber, 1923 and on the date of its 
institution, the plaintiff, who was born in 
1883. was about 40 years old. Both the 
lower Courts have held that the plaintiff is 
the daughter of Moses and awarded her 
a share in his property. ‘The parities are 
Indian Christians, and I may observe that 
the plaintiff's legitimacy is disputed by all 
the relations of Moses impleaded as de- 
fendants {(12 in number), including his 
brother and sisters. 

The lower Courts have rejected the con- 
tention put forward forthe defence, that 
the deed of separation amounted to a 
divorce. I shall assume without deciding 


the point that notwithstanding the deed. 


the marriage did not become dissolved. 

Both the lower Courts have proceeded 
upon a wrong interpretation of s.112 of the 
Indian Evidence Act. Says the District 
Munsif: — 

“Both Moses and Pakkiam coatinued to live in that 
smull villaga wher thay must have often met each 
other subsequently And eioce the plaintiff was 
born during the subsistence of what in spite of 
Ex | was alawfal wedlock, Ihold on the Ist issue 
thot plaintif was bora of Mos2s and Pakkiam ” 


The observations of the Subordinate Judge- 


are to the same effect: - 

“Moses and Pakkiam continued to live in the same 
village evenafter the date of Ex.. IThold, agree- 
ing with the learned District Munsif, that the plaintif 
was boro during the subsistence of lawful wedlock 
and that plaintiff was born of Moses and 
Pakkiam “ f 
In short the lowerCourts seem to have 
thought that the word “access” in s. 112 
means “opportunity of access’. If that 
be the right meaning of the word no 
exception canbe taken to the decision of 
the lower Couris. Does the fact that Moses 
had opportunity of access to his wife lead 
tothe irrebuttable presumption that the 
plaintiff is ths legitimate daughter of her 
mother’s husband? The moment opportuni- 
.ties of,access have been made out, an ir- 
rebuttable presumption of legitimacy arises, 
that is the view ofthe lower Courts. This 
view as I have shown in my judgment in 
Jagannatha Mudali v. Chinnaswami Chetti 
(1) is clearly wrong. The following observa- 

(1) 136 Ind, Cas. 36:-61M L J878; A IR 1932 
Mad. 39; (1931) M W N 755; 3t L W 424; Ind. Rul. 
(1932P Mad. 241; 55 M 243. ` 
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tion from my judgment may be guoted: 

“In my opinion, there can be no possible doubt 
that the word means sexual intercourse. That was 
declared after great deliberation to be the law in the 
Banbury Peerage case (7) It was there pointedly . 
stated that access in this connection means sexual 
intercourse and nothing short of it. Now the 
learned Judges go so far as to use the word 
“access” inthe sense of sexual intercourse to dis- 
tinguish it from non-access or non-generating access. 
The expression “opportunities of access” is also 
found used by the Judges as something different 
from actual intercourse.” : 

“Access” ins. 112 is used, as stated above, 
In spite 
of the fact that the husband and the wife 
had opportunity of access, it is open to 
the party, who disputes the child's legiti- 
macy, to prove that in point of fact such 
access did not take place between them as 
by the laws of nature is necessary for the 
man to be in fact the father of the child: 
in other words, it is not the opportunity of 
access that matters but sexual intercourse. 
Tn dealing with this subject it is necessary 
to remember that there are two presump- 
tions one rebuttable, the ofher irrebuttable. 
First there is a presumption, to start with, 
in favour of the legitimacy of the child 
korn during wedlock; in other-words, there 
isa presumption that the husband had 
intercourse with the wife at the time when 


- the child must have been conceived. But 


this is a rebuttable presumption and evi- 
dence may. be adduced to show that there 
was in fact no access, that is to say, no 
sexual intercourse. The second presump- 
tiod is this; if sexual intercourse be proved 
the law will not permit an enquiry whether 
the husband or some other man was more 
likely to be the father of the child: the pre- 
sumption to be drawn hére becomes an 


irrebultable one. 
“However many men she has had connection with, 


nothing can bastardise the child unless non-access of 
or non-intercourse by the husband can be proved;” 
Warren v. Warren (3). As I pointed 
out in my judgment in Jagannatha Mudali 
v. Chinnaswimi Chetti (1) to which I have 
just referred, these two presumptions are 
often confused and s. 112 isin consequence 
misunderstood. ane 
The lower Courts:not having approached 
the evidence in the case from the proper 
point of view, their decision cannot be 
sustained. It has therefore become necessary 
for me to examine the evidence myself. 
[have been carefully taken througa it by 
Mr. S. Thiagarajan, the learned Counsel for 


`- (a) (811) 57 EROH 1 Sm. & St. 153,21 R R 
39 


139. 
WE (1925) P 107 atp. 112; 94 L J P63 13L T 


352; 69° S J 725741 T L R 599. 
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the respondent, and I have come to the con- 
clusion that the finding of the .lower Court 
is wrong. No doubt the name of Moses 
appears as that of the plaintiff's father in 
the baptismal register of 1897, but I am not 
prepared to attach any weight io it; it has 
not bean shown that the name was furnish- 
ed by the father or by any responsible 
relation. The evidence of D. W. No. 8 
who was 75 years old at the time he was 
examined, appears credible and he depcses 
that the plaintiff, who was born’3 years 


after the so-called divorce, never lived with’ 


Moses and was never brought up by him. 
He attested the deed of separation and he 
speaks in detail to the events that led to it. 
He says that Pakkiam was suspected to be 
unchaste, that thereupon a panchayat was 
held and that it was decided that she should 
“be divorced. That Moses did go through a 
from of marriage with the 2nd defendant's 
mother is clear beyond doubt. The fact 
that Moses and Pakkiam lived neareach 
other and in the same village, proves of 
course that there were opportunities of ac- 
cess, but the circumstances to which I [have 
referred, make it extremely improbable that 
they had sexual intercourse and the pre- 
sumption of legitimacy arising from the 
birth of the plaintiff during wedlock, has, 
in my opinion, been rebutted. The evidence 
of D. W. No. 2 is confirmed in material 
respects by that of D. Ws. No. 4 and 5, 
also very old men, whose evidence I see no 
reason to distrust. I must therefore hold 
that the plaintiff ig not entitled to any share 
_in the property of Moses. 

The result is that the second appeal is 
allowed and the suit is dismissed. But I 
direct the parties to bear their respective 
costs throughout. 

A Appeal allowed. 


PATNA HIGH COURT 
Civil Revision No. 330 of 1933. 
February 2, 1934. 
DHAVLE, J. 
SRI RAI AND saNoTHER—PETITIONERS 
Versus 

. SHEOBENI MISSER— Oppositz Parry 
Limitation Act (IX of 1£08), Sch. I, Art. 182 
(5)—Bona fide or due diligence on the part of decree- 
holder—Whether necessary to keep decree alive— 
Carelessness in writing name of judgment- 
debtor— Effect of—Application in subsiantial com- 
pliance with law—Whether always saves limitation, 
Trivial mistakes do not take an application out 
of the fifth clause of Art. 182 of the Limitation 


Act. Under the present Jaw of limitation neither ` 


bona fides nor due diligence on the part of the 
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decree-holder is required to keep the decree alive 
and there is no warrant for readiog into the 
clause any requisites of good faith or due diligence. 
Tha language of the clause ought not to be 
strained in favour of the judgment-debtor who has 
not paid his debt. Carelessuess in the matter of 
writing the name of the judgment-debtcr is not 
the same thing as mala fides. 

An application in substantial compliance witb 
the law will save limitation whether admitted, 
rejected, returned or allowed to be amended. Pitamber 
Jana v. Damodar Guchait (1), relied on. , 

G. R. against an order of the Bistrict 
Judge, Saran, dated February 10, 1933, 
reversing that of the Munsif of Chapra, 


dated July 19, 1932. 


Mr. S. K. Mitra, for the Petitioners. 

Mr. G. P. Singh, for the Opposite Party. 

Judgment.—The only question in this 
application is whether the Jearned Dis- 
trict Judge hag nol erroneously declined 
to exercise jurisdiction. He took the view 
that gross carelessness should not be 
held to be a bona fide belief and that 
therefore the decree-holder’s present ap- 
plication for execution was not saved 


from the bar of limitation by his previous’ 
execution in which the. 
name of the judgment-debtor was wrongly” 
given as Sheodeni instead of Sheobeni.. 
The learned Munsif took the view that’ 
it was a mere accidental bona fide slip ` 
“da” was written for “ba”; apparently it’ 


application for 


He was also of 
that petition 


was a clerical mistake. 
opinion that, at any rate, 


was also a step-in-aid of execution and- 


thus saved the present application from 
the timebar. 


application out of the fifth clause of 
Art. 182 of the Limitation Act. Under 


It has been repeatedly laid” 
down that trivial mistakes donot take an, 


Act XIV of 1859, the period of Limitation - 
was counted from the date of the deter-” 


mination of a bona fide proceeding pre- 
ceding the application for execution. 


Section 230 of Act X of 1877 made it. 
incumbent on the Court to refuse any. 


subsequent application to execute a decree 
unless it was satisfied that on the 


last- 


preceding application, due diligence had . 
been used to procure complete satisfac- . 


` tion of the decree. Under the present. 


law neither bona fidesnor due diligence on: 
the part of the decree-holder is required - 
to keep the decree alive and it hasbeen. 
held that there is no warrant for reading . 
into the clause any requisites of good faith . 


or due diligence. It is also recognized 


that the language of the clause ought., 


not tobe strained in favour of the judg- 
menit-debtor who has not paid his debt. 
As a matter of fact, no evidence was 


* 
1 
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adduced on the question of the decree- 
holder's good faith or otherwise. That 
the decree-holder wrongly spoke of Sheodeni 
instead of Sheobeni was common ground, 
and there is no dispute that he did this 
at a time when Sheodeni who was a 
stranger to the decree, was dead. Mr. 
Mitra for the petitioner has shown how 
the tter “de” might easily occur in 
kaith writing by mistake for the letter 
be.” It is true that the previous execu- 
tion petition was dismissed on the ground 
that “it was at least a cage of gross 
carelessness”; butin Pitambar Jana v. 
Damodar Guehait (1) it was ruled that an 
application in substantial’ compliance 
with the law will save limitation whether 
admitted, rejected, returned or allowed to 
be amended. 

The learned Advocate for the respond- 
ent has endeavoured to argue that the 
previous execution petition was delibera- 
tely filed against Sheodeni, but this case 
does not seem to have been made out 
below. Nor is it easy to see what possible 
object could have been served by trying 
to proceed against a dead strangers Care- 
lessness in the matter of writing the 
name of the judgment-debtor is not the 
same thing as mala fides, though if the 
Limitation Act had required good faith 
in the matter, the definition in s. 2 (7) 
would have excluded good faith on the 
ground of want of due care and attention. 
The present application for execution 
should in the circumstances have been pro- 
‘ceeded with. 

The application is allowed and the order 
‘of the District Judge set aside. 

Application allowed. 


N. 
(1) 98 Ind. Oas 66: 53 O. 664; 300 W N9185; AI 
R 1926 Cal. 1070; 45 O L J 86. , 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Civil Appeal No. 341 of 1932 
February 2, 1934 
Vivian Boss, A. J. O. 
THAKURDAS GUJRATHI—PLAINTIFF 
< —APPELLANT 
versus 
SECRETARY or STATE -— DEFENDANT 
— RESPONDENT 
Government of India Act (5&8 Geo. V,ec. 61 
1915), ss. 64, 129-A—Legislative Assembly Electoral 
Rules, 17.12 16), 24, 48—Ulection of candidate— 
Resignation before oath or affirmation—Claim for 
refund of deposit—Refusal of—Suit for refund— 
Ma®tainability of—Mala fides, question of. : 
When jurisdiction has been given to @person or 
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body in a certain matter itis not open to the Courts 
to substitute their own jurisdiction for thatof this 
other body, unless thereis evidence of mala fides 
or it has acted arbitrarily or capriciously. 


A candidate for election to the Legislative Assemb- 
ly deposited Rs. 500 on June 26, 1930, tinder r. 12 
(1) of the Assembly Electoral Rules. framed in 
exercise of powers conferred by ss. 64 and 129-A, 
Government of India Act and he was elected on 
D sent in his 
resignation and it was accepted on July 2,1930 
He did not make either the oath or affirmation 
prescribed by r. 2t His demand for récovery of the 
amount deposited was refused and he thereupon 
filed-a suit to recover the same: 

Held, that his application for a refund having 
been refused by the authorities and he having been 
told that the rules did not entitle him to it, it was open 
to him to obtain a decision from the Governor-General 
under r. 45; and so long as the Governor-General 
did not refuse to give a decision, and did not act“ 
capriciously or arbitrarily or in bad faith the Courts 
would decline to interfere. Weinberger v. Inglis (1), 
applied. i 

S. C. A. against the decree of the District 
Judge, Nimar, dated April 12, 1932. 

Mr. R. M. Bhagde, for the Appellant. 

Mr. P. Lobo, for the Respondent. 

Judgment.—This is a suit for refund 
of a deposit made by the plaintiff in 
connection with his election to the Legis- 


‘lative Assembly at Delhi. “The plaintiff 


was one of the candidates for election. 
Before a person can offer himself for 
election he hasto conform to certain rules 
and fulfil the conditions specified in them. 
These rules have been framed in exercise 
of the powers conferred by ss. 64 and 129- 
A, Government of India Act and are 
known as the Legislative Assembly 
Electoral Rules. One ofthe conditions is 
that candidates for election must make a 
deposit of Rs. 500 mainly as a guarantee 
of good faith. The rules specify the time 
and conditions upon which a refund can 
be claimed. The learned Pleader for the 
plaintiff appellant contendsthat the transac- 
tion must be regarded in the light of a 
contract with Government. He admits 
that he cannot claim a refund unconditional- 
ly and that if there is anything in the 
rules which prevent him from doing so, 
then heis out of Court, for as he admits, 
when. he offered himself forelection and 


N 


-made his deposit, he agreed to be bound . 


by therules. But he states that a deposit 
in itself implies a right to a refund under 
the general law of the land, unless it is 
forfeited. The rules specify the conditions 
of forfeiture and as he has infringed none 
of them, he is entitled to arefund. He 
states the remaining rules which deal with 
the time and manner of refund are enabl- 
ing rules only and since none of them 
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apply to his case, he is entitled to ask for 
a refund after a reasonable time. a 
The case for the Crown is that a re- 
fund can be claimed only in the manner 
and atthe time specified by the rules. They 
have been framed in different ways, 
but the result in the end is always the 
same. In some cases they state the 
deposit is forfeited outright, in others, 
they give a right to refund provided the 
conditions specified are fulfilled. Conse- 
quently, as the right is strictly condi- 
tional, no refund can be claimed until 
the conditions specified have been fulfilled. 
In the present case the conditions are 
givenin r. 12 (6) and since the plaintiff 
has not fulfilled them he cannot get his 
money back. It is also urged that the 
Courts have no power to deal with this 
matter because of r. 48. The facts are 
that the plaintiff deposited Rs. 500 on 
June 16, 1930, under r. 12 (1) and was 
elected on June 26, 1930. Three days later 
he sent in his resignation, and it was 
accepted on July 4, 1930. Hedid not make 
either the oath or affirmation prescribed 
by r. 24. Rule 12 (6) prescribes that: - 
“ ,...the deposit made in respect of a candidats 
who is elected shall, if itis not forfeited under sub- 
r. (5), be so returned as soon as may be after the 


candidate has made the oath or affirmation herein 
prescribed " 


It is admitted the depcsit was not for- 
feited under sub-r. (5), but the learned 
-Government Advocate contends that since 
‘the plaintiff has not made the oath or 


_ affirmation referred to therein he is not 


entitled to the return of his deposit. He 
‘argues the case is definitely covered by 
-this sub-rule. It deals with the very con- 
ditions which obtain here, namely when 
the plaintiff has been duly elected and his 
deposit has not been forfeited under 
‘sub- r. (5). Consequently, since it states 
exactly when and under what conditions 
-he is entitled to a refund in those circum- 
-gtances, he cannot claim it before he has 
fulfilled them: Anything else would mean 
an evasion of the rule. The plaintiff's 
learned Pleader argues on the other hand 
that sub-r. 6 is not exhaustive. It mentions 
only one of the conditions under which a 
person in the position of his client is entitl- 
ed to a refund, and since neither that 
‘sub-rule, nor any other, prohibits a refund 
-in cases like his, he is entitled to’ it under 
the ordinary law. He also argues that 


since his’ resignation was accepted before - 


he had an opportuuity of making an oath 
or affirmation, r. 12 (6) does not apply. It 
-is clear then, that inspite of the protesta- 
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tions of the plaintiff's learned Pleader to 
the contrary, the case turns upon the 
interpretation of r. 12 (6). Rule 48 prescribes 
that: 

“If any question arises as to the interpretation of 
these rules otherwise than in connection with an 
election inquiry held thereunder, the question shall 
be referred for the decision of the Governor- General, 
and his decision shall be final” 


The House of Lords has decided ¢ that 
when jurisdiction has been given¥ to a 
person or body in a certain matter itis 
not open tothe Courts to substitute their 
own jurisdiction for that of this other body, 
unless there is evidence of mala fides, or 
it has acted arbitrarily or capriciously : 
Weinberger v. Inglis (1). That was a case 
dealing with the re-election of a member 
of the London Stock Exchange, to that body 
and related to the interpretation of their 
rules. The Lord Chancellor (Lord Birk- 
enhead) said : : 

“I am satisfied that the action of the Committee 
was warranted by the rules; and that the jurisdiction 
of the Courts cannot in such a cass as this be sub- 
stituted for that of the Committee.” 

That principle applies here. It is argued 
that the Governor-General has not given a 
decision in this case and so the rule is 
inapplicable. If that is so, then it 1s 
open to the plaintiff to ask him to do 50; 
in fact, under r. 48, be is bound todo that. 
His application for a refund has been 
refused by the authorities and he has been 
told that the rules donot entitle him to 
it. Ifhe is of opinion that tbe rules.on 
which the Government rely cannot be in- 
terpreted in that way, it is open to him 
to obtain a decision from the Governor- 
General under r. 45 and solong as the 
Governor-General does not refuse to givea 
decision, and does not act capriciously or 
arbitrarily or in bad faith the Courts will 
decline to interfere. Whether they would 
interfereif any of those contingencies ardse 
is a matter which does not arise for deci- 
sion here, and I express no opinion on it. 
The appeal is dismissed with costs. 


N. Appeal dismissed. 
(1) (1919) A O 696: 88 L J Oh. 237; 121 L T 65; 35 
T L R 399; 63S J 461. 





LAHORE HIGH COURT 
First Civil Appeal No.-2792 of 1925 - 
April 27, 1933 | 
“ TEK CHAND AND MONROE, JJ. 
AMAR SINGH — Priaintirr— 
—APPELLaNTS 
versus 
BHAGWAN DAS AND OTHERS 
DEFENDANTS—RESPONDENTS 
Transfer of Property Act (1V of 1882), ss. 64, 0 (b) 


1934 


—Mortg age of undivided share—Partition— 
Morigagee’s right toenforce mortgage against share 
allotted to mortgagor —Improvements subsequent to 
morigage—Whether accession. to property. a 

A mortgage ofan undivided share which under a 
partition has been allotted tao another co-sharer 
cannot, in the absencs of fraud, be enforced by the 
thortgagee against the share originally mortgaged, 
the mortgegee’s sole remedy being to proceed 
against the share which has been allotted tohis 
mortgagor in lieu of the share mortgaged. In such 
a case f the pledgeassumesa new form "and the 
secutity is shifted, as a result of the partition, from 
the undivided share af the mortgagor on to the 
property which has fallen to his share. The fact that 
the property which was allotted tothe mortgagor in 
the family partition has been subsequently transfer- 


red by him to third parties makes no difference as | 


far as the mortgagee’s right is concerned for in 
each case thattransfer is ofthe right, title and 
interest of the mortgagor, and the transferee does 
not and cansot, acquire higher rights than those of 
the mortgagor. The improvements effected, and new 
buildings constructed on these properties by ths 
mortgagor or his transferees must be treated jas 
accessions to the mortgaged property “andas such 
available for satisfaction of the plaintiff's mortgage 
debt. ` 

[Case law discussed ] aud 

F. CG. A. from the preliminary decree of 
the Senior Sub-Judge; Lahore, dated 
July 24, 1925. ; 

Messrs. Durga Das and Bhagwan Das, for 
the Appellant. 

Messrs. Nawal Kishore, Niamat Rai 
and Mr. Kirpa Ram Bajaj, for the Respond- 
ents. 


- Tek Chand, J.—Lala Harnam 
of Lahore died on April 11, 1911, leav- 
ing him surviving three sons, Bhagwan 
Das, defendant No. 1, Ram Rattan, def- 
endant No. 5 and Hans Raj, defendant 
No. 6. At the time of his death he was 
possessed of proprietary and mortgagee 
rights in several house properties, des- 
cribed as Nos. (1) tos(10). Of these prop- 
erties No. (3) had been mortgaged by 
“Lala Harnam Das to Dr. Mool Chand, 
father of Prem Lal, (P. W. No. 1). 
Harnam Das also held a number of shares 
in the Sugar Manufacturing Company, 
Gujranwala (in liquidation), on which he 
owed Rs. 2,400. On his death, his pro- 
perty devolved jointly on his three sons, 
defendants Nos. 1, 5 and 6j subject to 
rights of certain female relations. By a 
registered deed dated November 20, 1915, 
Bhagwan Das, defendant No, 1 mortgaged 
his undivided 4 share in properties 
Nos. (6), (8), (9) and (10), to Bhai Amar 
Singh, plaintiff, for Rs. 3,000, bearing in- 
terest at Rs. 1-8-0 per cent. per mensem. 
Out of the consideration for the mort- 
age, Rs. 1,000 was paid in cash to the 
Wa ngos and the balance was left with 
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the plaintiff for payment to prior morbgagees 
as follows: . 
“Rupees 500 to Allah Bakbsh mortgagee of 
Bhagwan Das's one-third share in property No. 6 
under mortgage deed dated July 28, 1915, executed 
by Bhagwan Das in his favour: Ex. P. O. 
Rs. 1,500 to Shib Das, mortgagee of Bhag- 
wan Das's one-third share in property No. 5 and 
a tawela and batthak (not in dispute in this liti- 
gation) under registered deed dated January 7, 1924 by 
Bhagwan Das: Ex. P. B.” 


. Under a private award, the property left 
by Lala Harnam Das was partitioned 
among his heirs and a decree in accord- 
ance with the award was passed on 
April 7, 1916, which was affirmed’ by the 
Chief Court on March 7, 1917. By this 
decree properties Nos. (6), (8), (9) and 
(10), one-third of which had been mort- 
gaged by Bhagwan Das to the plaintiff 
on November 20, 1915, were allotted, some 
to his brothers, defendants Nos. 5 and 
6 and others to the ladies of the family, 
while Bhagwan Das was given properties 
mentioned in the plaint as II (1) to (5), 
which for brevity’s sake will be described 
as Nos. (1) to (5) in this judgment. A 
brief description of these properties as 
given in the award, is as follows: 

1. “One third share in a house in Kucha Mul 
Chand, Muhella Mohlian; 2. a plot of vacant site 
with Kothries and roofed shed in Mohalla Mohiian; 
3, a house in Kucha Harnam Das, which had been 
mortgaged to Dr. Mul Chand; 4, mortgagee rights 
in a shop, known as Bossawala situate in Kucha 
Ghumandi Bhagat, which had been mortgaged by 
the owners Tilok Chand and others in favour cf 
Harnam Das by registered mortgage deed dated 
February 6 1901; and 5, one-third share in a bungalow. 
on Railway roaa." 

On January 15, 1924, the plaintiff 
brought the present suit for recovery of 
Rs. 5,250 with future interest on foot of 
the mortgage of November 20, 1915, re- 
coverable from properties Nos. (1) to (5), 
as well as from his person and other pro- 
perty. By various transfers made by 
Bhagwan Das (which will be described 
in detail later) property No. (1) has since 
passed to Nathu Ram, defendant No. 2; 
property No. (2) to Utam Chand and 
Sons, defendant No, 3; property No. (3) 
to Jiva Ram, defendant No. 4; property 
No. (4) to Ram Rattan and Hans Raj, 
defendants Nos. 5 and 6; and property 
No. (5) to Mohammad Hussain, defendant 
No. 7. Consequently these persons were 
impleaded as defendants in the suit along 
with the mortgagor; Bhagwan Das, defend- 
ant No. 1. Bhagwan Das did- not ap- 
pear at the trial and proceedings were 
ex parte against him. The other defen- 
dants denied knowledge of the plaintiff's 
mortgage, and pleaded that they were 
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transferees in good faith and for 
valuable” consideration of properties 


‘Nos. (1) to (5), which had not been made 
liable for the plaintiff's mortgage debt. 
The learned Senior Subordinate Judge 
held that Rs. 6,030 was dne to the plaint- 
iff on foot of his mortgage, but that he 
had a prior charge for Rs. 177 only on 
property: No. (4) and for Rs. 433 on pro- 
perty No. (5). He accordingly passed a 
preliminary decree under O. XXXIV, 
r. 4, declaring that Rs. 6,030 was the amount 
due by defendant No. 1 to the plaintiff 
cn the date of the decree (July 24,' 192) 
and directing that if defendant No. 1 
‘did not pay the amount within six months 
from that date, properties Nos. (4) and (5) 
be sold and Rs. 177 out of the sale 
proceeds of property No. (4) and Rs. 433 
“"out the sale proceeds of property No. (5) 
paid to the plaintiff, and. for the bal- 
ance Bhagwan Das, defendant No. L per- 
sonally and his other property shall be 
liable. The suit was dismissed against 
defendants Nos. 2, 3 and 4 in respect of 
properties Nos. (1), (2) and (3). 

The plaintiff has appealed to this Court 
praying that the properties which are in 
possession of defendants Nos. 2 to 6 be 
held liable for an additional charge of 
Rs. 2,681. No relief is sought in the 
appeal against Mohammad Hussain, de- 
fendant No.7 and accordingly he has not 
been impleaded as respondent. Before 
discussing the points which have been 
argued before us it seems necessary to 
set out in chronological order the various 
transfers by Bhagwan Das, defendant 
No. 1. [His Lordship stated the trans- 
fers in their chronological order and 
proceeded.| From the above narrative of 
events the following facts are clear: (a) 
that the mortgage, which the plaintiff is 
trying to enforce in this suit, was of the 
unidvided 1-3rd share of defendant No. 1 
in certain properties; (b) that by a parti- 
tion decree, subsequently passed the mort- 
gaged properties were allotted in their 
entirety to,other co-sharers, free from all 
encumbrances; (c) that by the same parti- 
tion decree properties Nos. (1) to (5) fell 
to the share of defendant No. 1; and (d) 
that defendant No. 1 has transferred his 
right, title and interestin properties Nos.(1) to 
(5) to defendants Nos. 2 to 6, whohave 


effected extensive improvements on them ` 


at considerable cost. : 

On these facts the plaintiff geeks to 
enforce his mortgage against properties 
Nos. €) to. (5) in the hands of the 
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transferees, and I have no doubt that he 
is entitled to do so. The proposition of 
law is firmly established that a mort- 
gage of an undivided share which under 
a partition has been allotted to another 
co-sharerfcannot, in the absence of fraud, 
be enforced by the mortgagee against the 
share originally mortgaged, the mortgagee’s 
sole remedy being to proceed against the 
share which has been allotted his 
mortgagor in lieu of the share mortgaged. 
In such a case “the pledge assumes a 
new form” and the security is shifted, as 
a result of the partition, from the undivi- 
ded share of the mortgagor on to the 
properties which has fallen to his share. 
The leading case on the subject is 
Byjnath Lal v. Ramoodeen Chowdry (1), 
where their Lordships of the Privy Council 
held that the mortgagees of the undivided 
sharejof one co-sharer, who has no privity 
of contract with the other co-sharers, would 
have no recourse against the lands allotted 
to such co-sharers, but must pursue their 
remedy against the lands allotted to the 
mortgagor and as against him, would have 
a charge on the whole of such lands, This 
decision has been followed in numerous 
cases in India and Counsel for the respond- 
ents has not been able to cite any author- 
ity to the contrary: see e. g., Belt Ram v. 
Shazada Begam (2), Hem Chunder Ghosh v. 
Thako Mont Debi (3), Joy Shankar Gupta v. 
Bharat Chandra (4), Amolak Ram v. Chan- 
dan Singh (5), Sahebzada Mohammad Kazim 
Khan v. Hills (6) and Hakim Lal v. Ram 
Lal (7). It is no doubt trae that in this 
case the property which was allotted to the 
mortgagor in the family partition has been 
subsequently transferred by him to third 
parties, but that makes no difference for! 
in each case that transfer is of the right, 
title and interest of the mortgagor and the 
transferee does nót and cannot acquire 
higher right than those of ihe mortgagor: 
Lachhman Prasad v. Mohammad Ali Mo- 
hammad (8). 

It is clear therefore that the plaintiff can 
realize the amount due to him on foot of the 
mortgage in suit from the properties which 
were allotied to defendant No. 1 on partition 
of the family estate. It is also beyond 
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doubt that the improvements effected and 
new buildings constructed, on these proper- 
ties by the mortgagor or his tranferees 
must be treated as accessions to the mort- 
gaged property 

“and as such available for satisfaction of the plaintiff 


mortgage debt: see Illustration (b), s. 70, Transfer of 
Property Act.” - 


Butghis mortgage can have no priority over 
debts" which could have been realized from- 
the undivided share of the mortgagor in 
the family estate at the time of the creation 
of the mortgagor in his fayour on November 
20, 1915. [His Lordship considered 
the mortgagor's indebtedness and after 
stating the priority of charges on property 
in suit’ continued]. The proper order to 
pass therefore was to direct the sale of the 
properties Nos. (1) and (5) and apply the 
sale proceeds towards payment of the 
various charges in order of priority given 
above, and to pay the surplus, if any, to the 


present owner or owners of the properties: 
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decretal amount as follows: r, ' 

“(a) Rs 830 shall be paid to the plaintiff out of the ` 
sale proceeds of property No (1) and the surplus (if 
any) paid to defendant No. 2 /b). Outof the sale 
property No (2) Rs. 600 shall be first paid to de- 
fendants Nos 5and 6, Rs. 1,2:0to defendant No 3 
and out of the balance (if any) Rs. 1,250 shall be paid 
to the plaintiff, defendant No 3 being entitled to 
the surplus (if any) (c) Out of the sale proceeds of 
property No (3) Rs. 2,700 shall be paid first to de- 
fendant No. 4, „and out of the balance (if any) 
Re, 581 shall be paid to the plaintiff; defendant No. 4 
being entitled to the surplus\(if any). (3) If the amount 
paid to the plaintif in accordance with para. (2) 
above is insufficient to satisfy the decree in full, the 
balance shall be recovered from the person or other 
property of defendant No. 1" ; 
The plaintiff-appellant will get his costs in 
both Courts on Rs. 850 from property No. (1) 
on Rs. 1250 from property No. (2) and on. 
Rs. 581 from property No, (3). Defendants 
Nos. 5 and 6 shall bear their own costs. 
throughout. 

Monroe, J.—I agree. - 


N. . Appeal allowed. 


concerned. The learned Subordinate Judge. 


has exonerated’ properties Nos. (1), (2) and: 


(3) altogether and has considered the sale 
of properties Nos. (4) and (5) unnecessary 
ashe has assumed that they were sold to 
present transferees for their full market 
value. There can be no doubt that he was 
in error on both these points and Counsel for 
the respondents could not put forward any 
cogent argument to support this conclusion. 
Section 82, Transfer of Property Act, lays, 


down the principle tv be followed in deter-. 


mining the liability of several properties 
for rateable contribution towards discharg- 
ing the debt secured on them in one and 
same mortgage, and this would have been a 
matter of some difficulty in this case. But 
we are relieved from the necessity of making 
these conclusions by the circumstances that 
in his appeal the plaintiff-appellant has 
not asked for any relief against properties 
Nos. (4) and (5) and has limited his claim 


against properties Nos. (1), (2) and (3) to. 


Rs. 850, Rs. 1,250 and Rs. 581, respectively. 
The amount claimed from each of these 
properties is admittedly less than the 


. amount which on our findings each property. 
was liable to contribute to the debt secured 


by the mortgage. For the foregoing reasons 
I-would accept the appeal and modify the 
decree of the Senior Subordinate Judge by 


substituting the following for para. 2 of his- 
decree that if such payment is not made on 


or before the date fixed, the properties No. II 
(1) tc (5) shall be sold’and the sale proceeds 


applied to the satisfaction of the aforesaid: 


RANGOON HIGH COURT 
Criminal Revision No. 78-A of 1934 
March 5, 1934 
Page, ©. J., AND Das, J. 

NGA OHN SHWE~—Acoussp 
versus ` 
_. EMPEROR—Rzsponpext 

Criminat irial—Sentence- Penal Code (det XLV 

of 1830), ss. 324, 326—Sentence of detention in 
Borstal School and whipping for separate offences— 
Legality of—Burma Prevention of Crime (Young 
Offenders) Act (III of 1939), s 25—Criminal Pro- 
cedure Code (Act V of 1893), s. 401—Remission of 
sentence of whipping by Local Government before 
Aes determination of question—Propriety 
ve ‘ 
Where the accused was convicted of two offences 
one under s. 324 and the cther under s 326, Penal: 
Code and ordered to be sent to the Borstal School 
instead of being sentenced to a term of imprisonment 
for the offence under s. 324 and in Tespect of the 
separate offence under s, 326 he was sentenced to be 
whipped : 

Held, that the infliction of these separate punish- 
ments for separate offences was legal, just and 
sensible and that there wasno ground which would’ 
justify the Higk Court in altering or revising’ 


lt. 
Held, also, that the Local Government should not. 
have remitted the sentence cf whipping until the 


question of the legality ofthe sentence was decided: 
by the Court. : 


Or, R.A. against an order of the Firat 
Class Township Magistrate, Yenangyaung. 

. Page, C.J.—The accused, Ohn Shwe, 
has been convicted by the Township Magis- 
trate of Yenangyaung of two offences, | (1) 
under s. 326, and (2) under s. 324 of the 
Indian Penal Code. For the first offence 
which was causing grievous- hurt fo Mya 


2 


1 


“Ofenders) Act (IIL of 1930) which 
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Din,the Court directed that Ohn Shwe should 
be sent fortwo years to the Borstal Train- 
ing School at Thayetmyo; for the second 
offence, that is causing simple hurt to 
Maung Kaung, the Court ordered that 
Ohn Shwe should receive 20 lashes. Ohn 
Shwe appealed to the Sessions Court of 
Magwo, but his appeal was summarily dis- 
missed. The question that arisesis whether 
the Court had jurisdiction to sentence the 
accused to be sent to the Borstal School and 
also to be whipped. 


That a sentence of whipping was just 
and proper in the circumstances cannot be 
doubted. It appears that Ohn Shwe, who 
at all material times was over 16 years 
of age, and another young man one after- 
noon met Maung Kaung and Mya Din on 


the road near their village. The accused 


without any warning, struck Maun 
a blow with a dah on his left shoulder, 
inflicting a wound 4 inch long and 4wide. 
Mya Din then asked Ohn Shwe why he 
had struck Maung Kaung, upon which 
Ohn Shwe struck Mya Din with his dah on 
the left arm, fracturing the bone and in- 
flicting a wound 2% inches long and 4 inch 
wide. The injury was serious that it has 
become impossible for Mya Din to usehis 
arm for six months. 


Ohn Shwe was sent to the Borstal School 
under s.25 of the Prevention of Crime (Young 
runs as 
follows : — . 

“25 (1) In any trial against any person between 
16 and 19 where a sentence of imprisonment would 


< ordinarily be passed, the Court may, instead of 


assing such sentence, direct that such person shall 
e sent to a Yorstal Sshool for period ofnot less 
than two years and not extending beyond the age 
of 21.” 

“Ohn Shwe was ordered to be whipped 
under s.4 of the Whipping Act (IV of 1900) 
as amended by s. 3 of the Whipping 
(Burma Amendment) Act, (VIII of 1927). 
Under s. 3 of Act VII of 1927, 

“In addition to the persons punishable under s.4 
of the Whipping Act, with whipping in lieu of, 
or in addition to, any punishment to which they 
may be liable under the Indian Penal Code, any 
person shall be so punishable who commits any of- 
fence under ss 324, 325, 326, 329, 331, 333, 385, 366 A, 
367, 368, 369, 372, 392, or 393 of the said Code,” 


Now, the punishment meted out to Ohn 
Shwe was tuat he should be sent to the 
Borstal School instead of being sentenced 
to a term of imprisonment for that offence 
that he had committed under s. 334 and 
in respect of the separate offence under 
s. 326 he was sentenced to be whipped. 


Ohn Shwe was sentenced to be whipped in. 
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lieu of the imprisonment and fine to which 
he was liable under s. 326 of the Indian 
Penal Code. The order for his detention 
at the Borstal School unders, 25 (1) of the 
Act (UII of 1930), was a separate punishment 
for a separate offence in lieu of 
the punishment to which he was liable 
under s. 324 of the Penal Code. I can find 
no provision of law which makes the in- 
fliction of these separate punishment for 
separate offences illegal. In my opinion 
the seatences passed upon Ohn Shwe were 
legal, just and sensible. 

It was conceded by the learned Govern- 
ment Advocate that in this case the sen- 
tence of whipping was not illegal and in 
my opinion, there is no ground either in 
law or in fact which would justify this. 
Court in altering or revising it, 

The Local Government, however, without 
making an application to tha Court forthe 
purpose of obtaining a judicial decision 
as to whether the sentence of whipping 
that had been passed upon Ohn Shwe was 
legal or ultra vires, remitted the sentence of 
20 lashes that had been awarded. 

If the reason which induced the Local 
Government to exercise the power of cle- 
mency with which it is invested under 
s. 401 of the Criminal Prozedure Code was 
that, having regard to the provisions of 
Act (III of 1930) the sentence of whipping 
was illegal, I venture to think, if I may 
respectfully say so, that the better course 
would have been for the Lcecal Govern-- 
ment to have refrained from taking ac- 
tion until the question had been decided 
judicially by the Court. © 

The learned Government Advocate, how- 


ever, while stating that, in his opinion, ` 


the sentence of whipping passed upon Ohn 
Shwe was not illegal, observed that it might 
be thought that “such a punishment is 
likely to give -rise toa feeling of resent- 
ment and a frame of mind not the best 


in which to start upon a period of reform- - 
ative training in an institution.” I con- ` 


fess that I do not share the misgivings 
of those who may take this view and I 


am the Jess disposed to adopt it when it. 


is borne in mind that cuts on the hand 
not exceeding 15 in number may be in- 
flicted upon inmates of a Borstal School as 
a disciplinary punishment during the pe- 
riod of their detention. To my mind a 
period of detention in a Borstal School may 
undoubtedly be valuable in cases where 
the accused from the antecedents or his 
present surroundings is in danger of ac- 
quiring a criminal habit, such as thievings 


wi, 
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but I doubt very much whether such de- 
tention is likely to prove equally effica- 
cious in cases where the accused, as in 
the case of Ohn Shwe, gives way to vio- 
lence, of where, as in Shwe Bein’s case, in 
which judgment is about to be delivered, 
the accused, adolescent, has failed to keep 
under control his natura! passions. 

Behat as it may, and whatever may 
have been the ground upon which the 
Local Government remitted the sentence 
of whipping on Ohn Shwe in the events 
that have happened (the result?) has been 
that a young rascal has escaped a whipping 
which he richly deserved. 

I am of opinion that there is no ground 
for revison in the case, 
Das, J.—I agree. 

N. Order accordingly. 


PATNA HIGH COURT 
Civil Revision No. 459 of 1933 
December 20, 1933 
JAMES, J. 
KRITYANAND SINGH AND 0TARRS— 
PETITIONERS 


VvETSUS 
DINU MANJHI ANDOTHERS OPPOSITE 
PARTIES 

„Court Fees Act (VII of INO), s 7 (iv) (c)—Suit 
for declaration with consequential relief—Valuation 
— Objection by deyendant—Duty of Court to see if 
valuation is correct—Order returning plaint jor 
presentation to groper Court~ Court returning and 
Court to which itis to be presented, whether should 
exercise same jurisdiction, 

Although in a suit for declaration with consequ- 
ential relief, the plaintiff is entitled to put his own 
valuation on his suit, the defendant is entitled to 
take objection to the valuation given in the plaint, 
both as affecting the question of jurisdiction and 
asafiecting the question of court-fees: and when 


#“ objection is taken, the Court is obliged to enter into 


the question-of whether the value is correct. 

Order VII, r. 10, Oivil Procedure Code, merely 
prescribes that the plaint shall at any stage of the 
suit be returned to be presented to the Court in 
which the suit should hare been instituted: and 
if for instance the plaint is preferred in the Revenue 
Court which has no jurisdiction, the proper course 
for the Revenue Courttofollow is to return the 
plaint for presentation inthe proper Court, which 
may bethe Civil Court. It is not necessary for 
" passing the order that the Court returning the plaint 
and the Court to which it isto be presented should 
be exercising the came kind of jurisdiction. 
Vachhani Keshabaiv. Vachhant Bavaji (2), referred 
to. 

C. R. from an -order of the District Judge, 


Santal Parganas, dated July 3, 1933. 


Messrs, S. M. Mullick, D. L. Nandkeolyar 
and Mr. R. Jha, for the Petitioners, 
4 Messrs. Sultan Ahmed and Kamla Sakay, 
for the OppesiteParties. 
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Order.—The petitioner is the proprietor 
of Patheria village in Godda pargannain 
the Santal Pargannas. He claims the 
right to appoint the gorait of the village; 
but although when a vacancy occurred, 
he made a nomination, the Sub-divisional 
Magistrate made another appointment after 
putting the matter to the vole among the 
raiyats of the village, and the Magistrate's 
nominee entered into possession of the 
goraitt jagir. The proprietor, after con- 
testing the matter before the Deputy Com- 
missioner and the Commissioner, instituted 
a suit praying for a declaration that in 
parganna Godda the gorait is the zamindar’s 
servant and that he has the right of 
appointing him and praying that possession 
of the goraiti jagir land should be res- 
tored to the nominee of the proprietor. 
The suit was valued at Rs. 1,300 asa suit 
for a declaration with consequential relief. 
Objecticn {o ibe vaJuation was taken in 
his written statement by the gorait in 
possessicn; and the Subordinate Judge 
found that the value was Rs. 746. He 
arrived at this figure by valuing the 
office of the goratt at Rs. £00 and the 
goraiii jagir at Rs, 246. Suite of a value 
of under a thousand rupees are not triable 
in the Court of the Subordinate Judge 
so that the plaint was returned for presenta- 
ticn inthe proper Court. ee 

The plaintiffs appealed to the District? 
Judge who affirmed the decision uf the 
Subordinate Judge: The District Judge 
held that the value of the suit was 
Rs. 246 being the value of the goraiti 
jagir of which the plaintiffs sought to 
recover possession. He agreed with the 
view of the Subordinate Judge that the 
suit fell under s. 7 (4) (c), Court Fees Act, 
as a suit for a declaration with consequen- 
tial relief in which the value of the suit 
should be held to be the value of the 
consequential relief claimed by the plaint- 
ifs. He did not accept the valuation 
made by the Subordinate Judge, con- 
sidering that it was not correct to value 
separately the office of the goratt and the 
remuneration for the office. He, therefore, 
found that the valuation of the suit was 
Rs. 246 thus affirming more emphatically’ 
than the Subordinate Judge that the suit 
was not within the jurisdiction of the 
Subordinate Judge. 

Mr. S. M: Mullick on behalf of the 
petitioners argues that the declaration 
which he claimed that the proprietor had 


-the right of appointing and dismissing 


goraits in the whole of Parganna Godda 


110- af 

wag necessary for the relief which he 
claimed; that he claims that he is entitled 
to put bis own valuation on his declara- 
tion. The Courts below valued the land 
constituting the goraii jagir according to 
the rules for the valuation of non saleable 
holdings in the Santal Pa-gannas; but 
Mr. 8. M. Mullick argues that this land 
ought not to be valued in that way, but 
according to its market value as saleable 
Jand. He argues that the Court must 
accept the value of the relief stated in 
the plaint for the purposes of court-fees 
as well as of jurisdiction and that he is 
entitled to place his own valuation on his 
suit. He also argues that if the suit was 
found not to have been within the jurisdic- 
tion of the Subordinate Judge, he ought 
to have dismissed it and not to have 
returned the plaint for presentation in the 
proper Court. 

~ The declaration for which the plaintiff 


asks, that he has the right to appoint, 
goraits “in parganna Godda, ‘is, as the- 


learned District Judge has pointed out, a 

declaration which cannot be effectively 

made in the present suit in which the 

only defendants are the gorait of mauza 

Patheria and headman of that village. 

If a declaration of ihe broad kind of 

which the plaintiff asks were made in the 

suit, it would not be binding on goratts 

of any other villages. It would to that 

extent be ineffective so that it cannot be 

said that a declaration of this kind is 

necessary in order that the relief claimed 

may be granted; but whatever may be the 
form `of the declaration that may. be 

necessary in order to obtain the relief 

which is claimed, the value of the suit 

is the value of the consequential relief 

. which in this case is the recovery of 
possession of the jagir land. The same 

remarks apply tothe prayer for a declara- 

tion that the order appointing the defend- 

ant as gorait of Patheria is without jurisdic- 

tion and. not binding on the plaintif 

. which is the same declaration as the first 

expressed in another form. 
Mr. S. M. Mullick suggests that the 


| Court must accept the value of the relief. 


stated in the plaint for the purpose of 
court-fees’as well as for the purpose of 
jurisdiction, citing the decisions of: Hari 
Sankar Dutt v. Kali Kumar Patra (1) and 
in Vachhant Keshabai v. Vachhant Baraji 
(2). But the defendant is entitled to take 


objection to the valuation given in the., 


+ (1)-32 0 731;9 O W N 690.. - 


90..° 0 e oad 
“(2)1 Ind, Cas, 108; 33 B 307; 11 Bom, LR 39. ` 
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plaint, both as affecting the question of. 
jurisdiction and as affecting the question . 
of court-fees; and.‘when objection is 
taken, the Court is obliged to enter into 
the question of whether the value iS Gor-, < 
rect. ‘The matter is of importance to the 
defendant, because if he should be unsuc- 
cessful in the suit his ccsts will be 
calculated according tothe valuatiow® and 
if he should need to appeal he will have 
io pay a court-fee based on the valuation. 
A plaiatiff is entitled to place any value 
which he pleases on his suit and thus to 
make it beyond the power of the defendant 
to appeal if the plaintiff should succeed 
in the trial Court; and thus also io be 
entitled to claim a larger amount of costs 
thau would be warranted by the true value 
of the suit. 

It has been held in this Court from the 
very beginning that the valuation of a 
suit must, not be arbitrary; and that it 
isthe business of the Court to loek to the 
valuation and see that it is approximately 
correct or justifiable. As I have said, the 
value of the sulit governed by s.7 (4) (c), 
Court Fees Act, is the value of the relief 
claimed. In order to ascertain the value 
of the land the Courts below have applied 
the rules of the valuation of non-saleable 
holdings in the Santal Pargannas, Mr. S. M. . 
Mullick suggests that these rules ought. 
not to be applied to a suit which is. 
valued at over Rs. 1,000; and he further 
suggests that this jagir ought not to be: 
treated as if it were non-saleable holding. 
Now in the first place the rules rear ab 
by the Local Government thdtgh they- 
may apply strictly speaking only in suits 
which are governed by the Santal Par- 
gannas Regulations, do afford rough and. 
ready means of valuing claims for recovery. 
of possession of non-saleable land; and 
I am not prepared to say that the lower 
Courts were not justified in applying them , 
for the valuation of the jagir. Mr. S. M. 
Mullick suggests that the jagir is the 
absolute property of the proprietor and 
that for its valuation the Courts ought to 
have ascertained the annual value of the- 
profits derivable from it. But it is not - 
suggested in the plaint that the land is 
anything but goraiti jagir, that is to say, . 
the land is dedicated as the jagir of the 
gorait of the village; and the proprietor . 
prays not that possession. may be delivered 
to himself but that it may” be delivered 
to the gorait. [ydo not consider that any, 


„i fault can be found in the manner of the. 


valuation adopted by the Courts below, ` 


= 


ibis > 


Mr. S. M. Mullick $urther suggesis that 
if the Subordinate Judge found that the 
suit was`not within--bis, jurisdiction, he 
ought not to have returned the plaint for 
presentation:.in the proper Court but he 
ought to have: dismissed the suit, making 
a distinction between. cases in which the . 
plaint ought to ‘have been presented in 
a Courg exercising a different kind of juris- 
diction” Order VII, r. 10 merely prescribes 
that.ihe plaint shall at any stage of the 
suit be returned to be presented to the 
Court in which the suit should have been 
instituted; and if for instance the plaint 
is perferred in the Revenue Court which 
has no jurisdiction, the proper course for 
the Revenue Court to follow is to return 
the plaint for presentation in the proper 
Court, which may be the Civil Court: 
an Jas Singh v. Babu Nandan Singh 
¢ I do not find that any error of law 
has been committed by the Courts -below 
in dealing with this case and the ap- 
plication is dismissed with costs: Hearing 
fee three: gold mohurs. 

N. Application dismissed. 


a 70 Ind. Oas,{98; A I R122 All, 4$24;4h A 
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- CALCUTTA HIGH COURT 
_Civil Appeal No. 589 of 1931 
| May 9, 1933. 
ag GUÍA AND BARTLEY, JJ. 
MONI MOHAN PAL AND OTAERS— 
A APPELLANTS" 
VETSUS 
GOUR CHANDRA DAS AND otanrs— 
A RESPONDENTS 

Co-owners— Adverse possession —- Tenants under 
different leases by |, differentco-owners— Adverse posses- 
-sion of one for 12 years to others’ knowledge— 
Partition suit by latter—Whether can be resisted by 
Jormer, 

While a co-owner has access to and control 
over every part ofthe property, and so may be said to 
have possession in the sense of detention of the whole 
he exercises that control not on behalf of him- 
self alone, but partly on behalf of himself in respect 
of his own share and partly as representative of hig 
co-owner, A. co-owner in sole possession fora 
length of time can therefore maintain his exclusive 
possession even against his other co-owners till 
partition. 

Persons deriving the interest of tenants in lands 
under superior holders who are co-owners of a zamin- 
dari in respect of different shares leased out to them 
separately, are not co-owners. The fact that they 
were holders of.separate and distinct interests as 
tenants inrespect of two different shares of a joint 
property, prevent them from claiming that they 

‘gtand in “the relation of co-owners, They cannot- 


` MONI MOHAN PAL 0-GOUR OBANDBA Das 


Hi 
be considered to be persons who “ake in legal posses- 
Sion of the entire shares of the tenant's interest in 
the lands. “The adverse possession asserted by one 
cannot therefore be adverse posseesion of a co-owner. 
The title gained by the tenant by his possession, 
must therefore have the same legal cbaracter and be 
tenure-holder's interest accordingly. He can defeat 
the other tenure-holder's claim to partition made on 
the footing of his possessing a fractional interest of a 
tenure-holder 

C. A. from the appellate decree of the Ad- 
ditional Sub-Judge, Kkulna, dated August 
30, 1930. y 

Messrs. Bijan Kumar Mukerji and Sris 
Chandra Dutta, for the Appellants. 

Messrs. Atul Chandra Gupta, Nirmal 
Chandra Mitter and Nerod Bandhu Ray, 
for the Respondents. 3 

Judgment.—This is an appeal by the 
plaintiffs in a suit for declaration of their 
title tothe lands in suit as tenure-holders, 
in respect of Sas 2gds 2ks sbare of the 
of the same, and for partition of the lands 
by metes and bounds. The plaintiffs’ claim 
in suit was resisted by defendant No. 1 
whose tenancy right under the 
concerned in respect of the remaining share 
of the lands in suit was not disputed and it 
was not also disputed that the zemindars 
under whom defendant No, 1 held his ten- 
ancy were the cc-sharers of the zemindars 
under whom the plaintiffs held. The ques- 
tion in controversy in the caseas between 
the plaintiffs and defendant No. 1 so’ far 
asthe appeal to this Court is concerned, 


“was whether the plaintiffs’ title was éxtin- 


guished by adverse possession on the part 
of defendant No. 1; whether the defendant 
has acquired a title to the 8as 2gds 2ks 
share of the lands in suit by adverse-pos- 
session. : ee 

The Court of first instance came to be of 
the opinion that: | K 
- “People who derive title from cc-sharers and, ex- 
ercise possession on the strength of such title stend 
on the same footing as the co-sharers themeelyes, 
as they step into their shoes. Hence people, who 
are entitled to possess undivided share inthe land 
whether they claim to dosoon the strength of co- 
ordinate interest of the same grade or noft are in 
the same position as co-sharers or cọ-tenants or co 


proprietors." : 


. The trial Court then proceeded to hold ` 


that there was no hostile possession by 
defendant No. 1 before 1326 Bi. S.. and 
that the defendant’s possession becanie ad- 
verse tothe plaintiffs less than 12-years 
before the institution of ihe suit, and the 
suit was not barred by limitation. On 
appeal by defendant No. 1 the learned 
Subordinate Judge inthe Court of appeal 
below, agreed withthe trial Court in _ that 
view that the plalntifis and defendant No, J 


nw 
zemindars . 





ne | 
stood in the relation of co-owners. It was 
held on the facts andin the circumstances 
ofthe case, that the plaintiffs could not be 
said to have been in constructive possession 


=. of the lands through the defendant; the 


+» defendant's possession was held to be ad- 
verse to the plaintiffs: : 
“Oircumstances of the case were such as to charge 
the plaintiffs with knowledge of the assertion of a 
hostile tithe by the defendant.” 


The appeal by defendant No. L was ac- 
cordingly allowed by the lower appellate 
Court - and the plaintiffs’ suit was dismis- 
sed. The first point that arises for con- 
sideration is, whether the view taken by 
the Court below that the plaintiffs and 
defendant NoAin the suit stand in the 
relation of co-owners is correct so far as 


the holders of the superior interests are - 


concerned, the zemindars under whom the 
plaintiffs and defendant No.,1 hold the lands 
in ‘question in respect of different undivid- 
ed shares, they are undoubtedly co-owners 
each*in pcssession of the whcle and of the 
different shares, which means that each 
co-owner has control or de facto possession 
of the whole; he exercises such control 
partly on behalf ofhimself and partly on 
behalt of hisco-owner. Ina case of joint 
tenancy the joint tenants have both single 
possession and a single joint right to pos- 
sess: {see Littleton’s Tenures, ss. 288, 311, 
314 and.315, Markby’s Elements of Law, 
p.-399). “As has been stated at p. 1034 of 
the very exhaustive and valuable com- 
mentary on the Law of Limitation in 
British India by Dr. Radha Binode Pal, 
recently published, the meaning of the 
above rule adopted by English lawyers is 
that whereas each co-owner has access to 
and control over every part of the properly, 
and so may .be said to have possession in 
the sense of detention of the whole, yet he 
exercises that control not on behalf of 
‘himself, alone; but partly on behalf of him- 
self in respect of his own share and partly 
asrepresenttative of. his co-owner. A co- 
owner in sole- possession for a length of 
_ time can in this view of the matter main- 
tain. his exclusive possession even against 
his other co-owners till partition. Apply- 
ing the above proposition to the facts and 
circumstances of the case before us it can- 
not be said that the plaintiffs and defend- 
ant No. lderiving the interest of tenants 
. in thejands in suit under superior holders 
who are co-owners of a zemindari in res- 
pect of different shares leased out to the 
plaintiffs and defendant No. 1 separately. 
‘by them, are persons who stand-in thé-cate- 
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gory of co-owners and that thé interests of 
the two different sets of tenants, the plaintiffs 
ou the one hand and defendant No. 1 on 
the other, wasco-ordinate. Thé fact that 
they were holders of separate and distinct 
interests as tenants in respect of two different 
sharesxif a joint-property, prevent them 
from claiming that they stand in the rela- 
tion of co-owners. The plaintiffs and de- 
fendant No. las between themsel¥es can- 
not be considered to be persons who are in 
legal possession ofthe entire shares of the 
tenants’ interest in the lands in question 
and thereis no such equal right to the pos- 
session of every part and parcel of the 
subject-matter of the separate tenancies, 
created infavour of the plaintiffs on the 
one hand and defendant No. k, on the 
other: there was no unity of right of pos- 
session to constitute a tenancy in common: 
see in this connection the case of Biswa- 
nath Chakrabuty v. Rabija Khatun (1). In 
our judgment, the plaintiffs and defendant 
No. 1 in the sait out of which this appeal’. 
has arisen, could not under the law be con- 
sidered tobe co-owners in respect. of the 
lands in suit: and the adverse pdssession 
asserted by defendant No. 1 could not there- 
fore be adverse to possession of a -co-owner 
in regard to a property. a2 i 
On the findings arrived at by the Courts 
below, -defendant No. 1 had been in posses- 
sion of the Jands in suit for more than 
12 years before the date ofthe institu- 
tion of the present suit by the“plaintiffs. 
The trial Court came to the decision that 
the plaintiffs and defendant.No. 1 being 
co-owners, the possession of defendant No. 1 
could not be treated as adverse possession 
extinguishing the title- ofthë plaintiffs, The 
Court of appeal below, however, as hasbeen 
mentioned already, held that the defendant's 
possession was in the assertion of a hostile 
title, and inasmuch as the plaintifis could» 
be charged with the knowledge of .the 
same, the plaintiffs’ title tothe lands inm 
suit was extinguished. In view of the 
conclusions arrived at by us in disagree- 
ment with the view expressed by the Court 
below that the plaintiffs and defendant No.1 
were’ co-owners, the question arises, what 
was the quantity of estate acquired by the 
possession proved by defendant No. 1. De- 


‘fendant No. 1 has by his possession gained 


an indefeasible titleas against those who 
had an estate in possession and against 
whom the possession by the defendant was 
asserted; and the title gained is no longer 

(1) 117 Ind. Cas: 593; A IR 1929 Oal. 520; 56 0516; 
33 O W N 46 EN 
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than the interest which the rightful owners, 
the plaintiffs who claimed title to the lands 
in suit astenure-holdersin regard to a 
specified undivided share of the lands in 
suit have lost by the operation of law. 
The title gained by defendant No, 1 by 
his possession, must therefore have the same 
legal character, and be tenure-holdérs' in- 
terest accordingly: see Walter v. Yalden 
(2). Dgsfendant No. 1, respondent in this 
appeal, had by his adverse possession, as 
proved in the same case wasin a position 
-to defeat the claim of ths plaintiffs in the 
suit as tenure-holders in respect of an Sas 
2gds 2ks share of the lands in suit and 
the suit has to be dismissed on that ground. 

In the result the appeal is dismissed 
with costs, and the decree of the Court of 
appeal Below, dismissing the plaintiffs’ suit 
is affirmed. 

N. Appeal dismissed. 

(2; (1902) 2 K B ey LIK 692; 87'L T 97; 51 
LWR 46; 18 TLR 6, 


MADRAS HIGH COURT 
Second Civil Appeal No, 205 of 1929 
March 15, 1933. 
- PAKENHAM WALSH, J. 
THODUKATTIL PATIVATTAH 
KASTUNGL, alias CHINNAN | 
NEDUNGADI——PLAINTIFF— 
APPELLANT 
ss versus ae 
MEÄ THODIYIL THAZHATAETAIL 
"` - NTTIRARIOHA NEDUNGADI 
AND OTRERS—DEFENDANTS — RESPONDENTS 
Civil Procedure Code (Act V of 5938), 3. 11— 

Adverse findings Decision ‘in spite of' findings— 

Findings, whether res judicata—Suit for rent by 

trustee—Hinding that there were other trustees but 

suit dedreed—FPresh suit without impleading other 
trustees—Res judicata—Landlord and. tenant— 

Estoppel of tenant against denial of title—Evidence 
„ Act (£ of 1872),.s. 116. 

The plaintif filed a suit for rent on a rental 
agreement executed by the defendants in favour of 
the’ plaintiff and his deceased karanavan `The 
defendants filed a suit against the plaintif for a 
declaration that the plaintiff was nob the only 
ttustes of ths temple to which the lands belonged 
but that there were two other uralers (trustees) also. 
Tue two suits were tried together and ina common 
judgment the plaintiff was given adecree in his owa 
right to recover the rent although the Court found 
that two other persons ‘were also uralers of- the 
temple. Tho plaintif sued for rent for a subsequ- 
ent period without impteading the othor trustees ag 
parties: {ssu3s of res judicata and ‘estoppel’ were 
raised : 

Heid, (i) thas the finding in the declaratory suit 
that thers weretwo other uralers’” was not “rea 
esata in the second suit as the plaintiff's suit for 

had- been decreed entirely iri his favou'; on tha 
oth r hand, the pleaof the defendants that they 
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rent to the plaintiff. was 
barrel by re-gjudtcatz. [p. 114, cole. 1 &2.] 

(ii) since tne decision that there were two other 
uralers wasnot res judicata, the defendants were 
estopped under s. 113, Evidence Act, from denying 
the plaintiff's title to the property unfil they had 
surrerdered the land- [p, 117, ccl. 2] 

If the decree is wholly in favour ofthe defendant, 
no issue decided against him can operate as res 
judicata so as to bind him in a subsequent suit, 
as he cannot appeal froma fiading on any such 
issue. Oonversely, if the pleintii’s szit.is decreed 
‘in its entirety, no issue decided agairmst him can be 
res judicata 28 he cannot appeal froma finding on 
any such issue, the decreas .bsing wholly in his 
favour. Run Bahadur Singh v. Lucho Koer (2), 
Midnapore Zemindari Co. Lid v. Naresh Narain 
Rai (3), Rango v.Mudiyeppa(), Obla Subbdier v.. 
Ramaswami Konar (>), Muthu Pillai v. Veda Vusa 
Chariar (5), Mota Holiappa v. Vithal Gopal Habbu 
C), Yusuf Sahib v Durgi (ByeaMuihaya Shetti v, 
Kanthappa Shetty (9), Rama~ Krishna Naidu v, 
Krishnaswami Naidu (10), Nianvut Klan v Phadu 
Buddhia('1) and pagak Mistri v. Sadruddi Khan (12), 
discussed, Venkateswaralu v. Lingayya (Li), dis- 
tinguished, Kumarappa Cheiti v. Muthunijaya Raghu- 
natha (1), ‘followed, [p 116, col. Z.] 

S.C. A. against the decree of the Court 
of the Subordinate Judge, South Malabar 
at Calicut, dated August 9, 1928, in Appeal 
Suit No. 112 of 1928, (A. S. No. 322 of 11997, 
Districs Court, Calicut) preferred against 
the decree of the Court of the District 


`- Munsif, Pattambi, dated February 22, 1927, 


in O. S. No. 319 of 1926. 


Mr, S. Venkatachala Sastri, for the Ap- 
pellants, 

Mr. K. P. Ramakrishna Ayyur, for the 
‘Respondents. 


Judgment.—The plaintiff is the sappel- 
lant in: “this Second Appéal. He filed a suit 
ona registered rental agreenzent executed 
by the defendants in favour of himself and 
of a deceased kurnavan. The defence put 
forward by the first defendant was that 
‘the property belongs to the temple of which 
the plaintiff is one of the uralers and unless 
all theuralers are joined inthe suit heis 
not liable to pay rent.The plaintiff had-filed 
a previous suit, O. S. No, 683 of 1920, on the 
same rental agreement against the same 
defendants for a different periad, This suit 
had been decreed in the plaintiff's favour 
in spite ‘of pleas ‘of coercion and misrepre- 
sentation. Together with that suit was. 
tried O. 8. No. 338 of 1921 filed by the pre- 
sent defendanis against the present plaint- 
iff for a declaration that the plaintiff waa 
not the only trustee but that there were two 
other persons also: In the common judg- 
ment the plaintiff was given a decree in 
his‘ own rightto recover the ‘amount. al- 
though the Court, found on the issue that 
two other persons were also trustees of the 
temple, Original Buit No. 338:wags ‘dismis, 


f} 


„il 


«Bed holding that plaintiffs were not en- 
_ titled to any relief. Among the issues rais- 
ed inthe present suit, the sth issue is: 


t 


. . “Isthe first defendant estopped from rais- 


< . plaintiff's suit in its . 


-ing the plea thatthe plaintiff has not 
the right to maintain this suit?”; the 
‘ 7th issue is “Is the first defendant's plea 
‘barred bythe rule of res judicata on ac- 

count of the decree in O. S. No. 683 of 
- 1920, of this Court?”, and the 9th issue is 
“Ts the suit in its presentform barred by 
the decisionin O, S. No. 683 of 1920 of 
. this Court asthe first defendant contends?” 
: On Issue No. 7 the trialCourt found that 
„the first defendant's plea was not barred 
by res judicata, on Issue No. 9, . that the 
present form was 
- barred by the decision in O. S. No. 683 of 
1920 and on Issue No. 6, thatthe first de- 
-fendant was not estopped from raising the 
-plea that the . plaintiff has not theright to 
maintain the suit. The suit, was, therefore, 
‘dismissed and on appeal the dismissal was 


. upheld. 


1” On the 6th issue there is- no specific find- 
ding: by the lower Appellate Court. The 
‘second appeal is preferred by the plaintiff 


.,‘on- two grounds; (1) that’ the defendants 


‘are estopped from ' questioning the land- 
“holder's title untu they restore possession to 
‘him -and (2)that the plaintiff's suit is no 
barred by res judicata and on the other 
‘hand, the defence is barred by res judicata, 

For the respondents it is argaed that the 
finding-in O. 8. No. 683 of 1920 that there 
aro two other uralers is res judicata. 

Iam of opinion that both the lower 
Courts are wrong onthe matter of res judi- 
cata. The plaintiff's suit O. S. No. 683 of 
- 1920, was decreed in full. There was, there- 
fore, nothing in the decree against which 
plaintiff could have appealed. The latest 
decision of this. Court quoted is Kumarap- 
pa Chetti v. Muthuvijaya Raghunatha (1) 
¡decided by Venkatasubba Rao, J., and 
myself. Venkatasubba Rao J., says in that 
judgment; 7 
. "The decree far from being based on the finding 
b n ownership of the money, was made in “spite 
OF it. $ 
In such a case, no issue decided against 
the plaintiff can be res judicata. The law 
on the point may bethus stated. If the 
decree is wholly in favour ofthe defend- 
ant, no issue decided against him can ope- 
rate as resjudicata so as to:bind him in 
a subsequent suit, for, he cannot- appeal 
from a finding on any such issue.. Con- 


(1) 137 Ind. Cas. 616; 62 M LJ 141; 35 L W 35; 
11931) M W N 1328; A IR 1932 Mad.: 207; Ind. Rul 
1982) Mad, 413; 55 M 483, | 
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decree being wholly in his favour. 


Hindu against the widow of his 
. brother claiming his property by right 


{P 0). 
- . (3) 64 Ind. Cas, 231; 48 IA49; 48 O 460; 
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versely, ifthe plaintiff's suit is decreed 


-in its enlirety no issue decided against 


him can be res judicata for he cannot ap- 
peal from afinding on any such issue, the 
(See 
Mulla’s Civil Procedure Code, Commenta- 
ries on s. 11.) The first part of this rule is 
illustrated by Ran Bahadur Singh v. 
Lucho Koer (9). The suit was brought by a 

Fosi 


of survivorship. The suit was dismissed 
upon a technical ground, but it was never- 


Aheless found asa question of fact that the 


brothers were joint in estate In this case, 
the widow wholly succeeded, although the 
finding was against her. The Judicial 
Committee held that the finding did not con- 
stitute res judicata against the widow.. 
Midnapore Zamindari Co. Lid. v. Naresh 
Narain Rai (3) recognises the same prin- 
ciple. Inasuit against certain tenants, 
they pteaded (1) occupancy right, and (2) 
thatthe suit was premature. The High 
Court dismissed the suit on the ground that 
the suit was premature but gave a finding 
that the tenants had no occupancy right. 
Their Lordships held that the finding on 
the question of occupancy rights did not 
operate as res judicata against the tenants 
as the decree was wholly in their favour 
and they could not have appealed from that 
finding. ~ 

“The second part of the rule” a! 
(It is with this we are concerned in the 
present case) 

“is illustrated by Rango v. Mudiyeppa (4). 
A alleging that he wasthe adopted son of X sued 
B to recover certain property granted to him.’ by 


NA 
ai 
af n 


“A under a deed. The Courtfound that A was 
‘not the adopted son of X, but that he was never- 
‘theless entitled to the 


property under the deed 


and a decree was passed forA A's suit was 


‘thus decreed in its entirety in spite of the finding 


‘against him on the question of adoption. It was 


‘held that the finding did not operate as res judicata 


in a subsequent suit between A and B; for the 
decree having been infavour of A, A could not 
have appealed from the finding that was adverse to 
him.” 


Certain cases have been relied on by the 
learned Advocate for the respondents. 
Some of them maybe eliminated at once. 
Obla Subbier v. Ramaswami Konar (5) is a 
decision by a Single Judge. There Jack- 
son, J., held that the matter was not res judi- 
cata and his remarks asto what consti- 
p2 11 © 301; 121A 23; 4 Sar. 602; 9 Ind. Jur, 202 

y 4 LW 
265; 30 v LT 279; A I R1922 P O21 (P OL *- 
. (4) 23 B 296. `.. ey a 
a 103 Ind, Cas. 90; A IR 1927 Mad. 643;, 25 gw 


jg 


tute res judicata are, therefore, obiter. 
Then there is a class of cases of which 
Muthu Pillai v. Veda Vyasa Chariar (6) is 


an example where the party who had - 


apparently no ground ofappeal did actually 
appeal. It was held that the decision in 
such an appeal was res judicata. With 
sudi cases we are not concerned here. 
Thén there isa class of cases where the 
defendant had a right of appeal as there 
was something in the decree against 
him: Mote Holiappa v. Vithal Gopal 
_Habbu (7). Then there is another class 
of cases of which Yusuf Sahib v. Durgi 
-(8) isan examp'e. Where the defendant 
might have had himself impleaded as a 
plaintiff in which case he would have had 
_an appeal, a finding against him was held 
to be res judicata. The correctness of 
Yusuf Sahib v. Durgi ‘8)is doubted in a 
‘case which is otherwise strongly in 
‘favour of the respondents themselves, viz., 
Muthaya Shetti v. Kanthappa_ Shetii (9), 
It is not necessary to discuss the decisions 
of other Courts. As remarked in Rama 
“Krishna Naidu v. Krishnaswami Naidu 
(10) (which is one of the cases strongly 
relied on by the learned Advocate for the 
respondents): 


“There are several Calcutta cases in which it, 


is broadly laid down that no fiading against the 
defendant is res judicata against him where the suit 
is finally dismissed “unless that finding is incor- 
porated’ in the decree as a declaration of ‘rights 
and liabilities” - . . . 

The learned Judge in Rama Krishna 
. Naidu v. Krishnaswami Naidu (10) did 
not , think it necessary to consider all the 
“Oaleutta cases; ‘nor those of Bombay and 
Allahabad holding similar views and ex- 
pressed his dissent from a numberof such 
-eases. He alludes ‘to the Calcutta Full 
“Bench decision in Naimut Khan v. Phadu 
Buldia (11) and he says it 


Court. 


He points out that in subsequent 
cases that decision was held to have 


been 


overruled by the observations of the Privy- 


Council in Khater Mistri v. Sadrudds 


Khan (12) and hehimself thinks that it .is © 
' passed in spite ofit. Therefore, on the 


a wrong View. 
go) 80 Ind. Ons, 89°; 12 LW 277; AIR 1920 Mad. 
(7) 36 ind, Oas. 74: 40 B 662; 18 Bom.LR 712. 


(8) 30 M 447; 17 M L J 260. 
(9) 45 Ind. Cas. 975; A LR 1915 Mad. 1097; 31 M L 


J 431; TL W482;23 ML T 29); (1918) MWN. 
334. . ., he says: — 
(10) 52 Ind. Oas 34; 36 ML J 641 at p. 650; AI’ ` 


) 
R 1920 Mad. 871; (1919) M W N7; 25M LT 8&9 L 
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(11) 6 0319; 7 OL R 227. 
(12) 34 0 922, 
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cannot be re- + 
conciled withthe previous decisions of that. 


ence 


. The two decisions which- -are strongly 
relied on by the respondents are Muthaya 
Shetti v. Kanthappa Shetti (9) and Fame 
Krishna Naidu v. Krishnaswami Naidu 
(10). Both of these were decisions prior to 
the Privy Council decision in Midnapore Za 
mindari Co. Lid. v. Naresh Narain Rai 
(3) which Venkatasubba Rao, J., and 
myself followed in Kumarappa Chet- 
ty v. Muthurvijaya Raghunatha (1). 
For this reason they must be consider- 
ed to havelost some of their authority. 


. But even assuming that they are correct, 


neither of them covers the present case. 
In Muthaya Shetti v Kanthappa Shetti (9) 
there was a suiffor partition by a member 
of a family. The mortgagee was made a 
party. The plaintiff claimed the right to 
redeem his share on payment of his share 
of the mortgage amount. The mortgagee 


„contended that the alienation in his favour 


was an absolute sale and not a mortgage. 
It was found that the alienation was a 
mortgage and not ʻa sale but the suit was 
dismissed against the mortgagee on the 
ground that there could be no suit for res 
demption of a shareinthe mortgaged prc- 
perty. Subsequently a suit for redemp- 
tion was brought and the aliehee again 
contended that the alienation was a: sale 
and not a mortgage. It was held that 
the question whether the transaction Was 
a sale or mortgage was res judicata. by 
reason of the decision inthe previous par- 
tition suit. At p. 485* four classes: of 
cases are mentioned. The first are cases 


. where there has been a decision on issues 


which are altogether unnecessary for the dis- 
posal of the case. There it is held that the 
decision isnot res judicata. Andit is said 
that Ran Bahadur Singh v. Lucho Koer 
(2) quoted above in Venkatasubba Rao, J.’s 
judgment in Kumarappa Chetti v. Muthu- 
vijaya | Raghunatha (1) belongs ~to- ‘this 
class of cases. It is the contention of 
the respondents that the decree which 
the plaintiff got in O. S.- No. 683 ‘of 
1920 was not based on the finding that 
there were two other wuralers but was 


respondent's own showing Muthaya’ Shetti 
v. Kanthappa Shetti (9) is completely 
against them on this point. It is argued 
for the appellant that the learned Sub- 
ordinate Judge is completely wrong when 


“But rightly or wrongly the lower Court. passed 
a decree in favour of the plaintiff and there can 


‘be.no doubt whatever that the decree was passed 
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in his favour as one of the three uralers of the 
-plaint-mentioned temple. That is perfectly clear 


aon para. 7 of the judgment in O S. No, 63 of 
1920." Oe ie f Se 8 

a ‘ É Kn 
T entirely agree - with the contention. 


‘So far from its being perfectly clear that 
‘the decree has been passed in plaintiff's 
favour as one of the three uralers, it is 
unquestionably passed in’ the -plaintiff's 
sole favour. In fact it is argued for the 
“respondents before me that the Court 
took a wrong view of the law in passing 
“ib in his sole ‘favour in the light of its 
‘finding that there were two other uralers. 
The next class is where although the 
decision of an issue is unnecessary for 
thé disposal of the case, still for ‘some 
"reason the Court embodies that decision 
in the decree ‘itself. The present is not 
such a case. “The third class related to 
judgments which decide more than: one 
issue but it is doubtful from those judg- 
“ments on which of these issues the final 
conclusion was based. This also does 
not apply to tke present’ case. In ‘the 
_ fourth class, the decision upon the issue 
is necessary, but ‘unfortunately, the party 
against. whom that decision is given could 
not ‘appeal against it’as the final -decree 
-is in his favour. In such a case, the 
learned Judge in Muthaya Shetti v. 
Kanthappa Shetti (9) says 
_ “it seems to me that the’ decision on the issue 
would bė res judicata." " i * 3 
He goes on to say: 
: “The proper procedure where the defendant is 
affected- by a decision on an issue which he has 
not „the opportunity of contesting in appeal may 
“peas suggested by Petherham, O, J- in Janiaitun- 
` nissa-v. Lutfunnissa ? (J3) that'1s to say, he can 
ask the Court- which has given an adverse decision 
on a material issue to embody it in the decree 
so that he may have a fight of appeal against 
-buch 8. decision. But if he neglects the opportunity 
and the decision itself is: necessary for the dispneal 
‘of the case, there seems to be no escape fram the 
bar of res judicata,” ; 
As I said above there remarks are prior 
to the decision in Midnapore Zamindari 
Co. Ltd. v. Naresh Narain Rai (3) and in 
any case ib seems to me to be a totally 
_ different thing to say that the’ defend- 
ant can move to have an adverse finding 
` Inserted by amendment in a decree dis- 
missing the suit against him in order 
that he may appeal against what might 
‘otherwise be res judicata and to say that 


a plaintif who has got a decree ‘entirely . 


in his favour should ask for it to be 
amended in such a manner as to-prevent 
“Bim from executing it-merely to enable 
him to get this amendmeiit'set aside by 


(13) 7 A 606; A WN 1885, 89. - 
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preferring an appeal sgainst the decree 
as amended. In the former case, if the 
defendant having got the decree amended 
succeeds in his appeal against the amend- 
ed decree he is better off than before 
and ifhe loses he is in no worse position 
(if the principle of res judicata contended 
for is really correct). But io ask the 
plaintiff, whohas got a decree entirèy in 
his favour, to have if amended so that 
it will not bein his favour for no better 
object than that-he may get this amend- 
ment set aside on appeal appears io me 


‘to be on its face absurd. If he fails on 


appeal he isina far worse position than 
he was under the original decree. No 
case supporting such a view has been 
quoted. i 
Inow come to Rama Krishna Naidu 
v. Krishnaswami Naidu (10). Here again 
on the argument of the respondents'them- 
selves the decision is really against them, 
It was there held that where on a 
consideration of the whole ev,dence the 
Court decides certain issues against the 
defendant but dismisses the suit on an- 
other ground the decision on those issues 
operates as res judicata in a subsequent 
suit between the same parties unless it is 
shown that the findings in the previous 
suit are wholly inconsistent with the decree 
or other findings therein. As-I said 
above, it is the respondents’ case that 
the decree in O. 8. No. 683 of 1920 is. 
entirely inconsistent with the finding that 
there are two other -uralers. Therefore, 
even if the decision in Rama Krishna 
Naidu v. Krishnaswami -Naidu (10) is 
followed it will not help the respondents, 
One more case, quoted by the learned 
Subordinate Judge may be noticed, Ven- 
kateswarlu v. Langayya (J4) In the first 
place it isadecision by a Single Judge 
Kumaraswami Sastri, J: (afterwards Sir 
Kumaraswami Sastri), The plaintiff: who 
was the lessee of the suit lands from the 
first defendant sued for the establishment 
of his title and for a declaration that the 
sale to the second defendant by the :third 
defendant, who was the Official Receiver 


‘in insolvency-of the first defendant's father 


was inoperative as they had become divided 


long prior io theinsolvency of the father . 


and the suit lands had fallen to the ‘son's 


‘share. The suit was dismissed by both 


the lower Courts holding against “the 
partition. On a second appeal being pre- 


(14) 83 Ind. Cas. 960; 47 M 633; A I R 1924 Mma. 
689; 20 LW 63; (1924) M WN 491: A-I R 1924 Mad. 
689, on ay es 


4 


+ 
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ferred by the first defendant it was held 
that the first defendant was competent 
to prefer the second appeal. The learned 
Judge.there says . 

“Where the point adversely decided to the de- - 
fendant is directly and‘ substantially in - issue and 
where: in. other procesdings the matter would be 
res judicata L think it would’ be contrary to’ all 
principles of justice and-.equity to hold that he 
is precluded from agitating the matter in appeal 
merelg because the suit was decided in his Tayour on 
some ther ground.” 

This is pperenily a case like Yusuf 
Sahib v...Durgi (8) where the first defend- 


ant could very well have! asked to be: 


impleaded .as a plaintiff, his interest being 


identical with that of -the plaintiff. If 
he would have had an:- 


he had done so, 
appeal against the decree--dismissing the 
suit. That distinguishes it from the 
present case. 
says: ..- 

“In the present case it is eke ‘that the question 
as to. whether the first defendant was divided or 


not from his father loug before the insolvency of . 
the, father would be res judicata’ in subsequent ` 


proceedings between the ‘Official Receiver and his 
assignee aad the first defendant ". 


That is, the matter would. i res judicata 
as between co-defendants. . Now, : 
perfectly clear that the decision iat there 
are two other uralers of the temple besides 
the::plaintifi would not be binding on 
these two uralers who are not parties to 
the suit and I think the plaintiff was 
perfectly right in refusing to add them 
as parties in the present suit. 
tention put forward being that the matter 
of there being two other uralers besides 
himself was already res judicata by reason 
of the decision in O. S. No. 683 of 1920, 
he..could not on the defendants’ 
agitate this question again. by bringing 
them on record. The sole. result of. bring- 
ing them on record. would have:been -to 
admit the claim of the defendants which 
he was denying, viz., that there- were two 
other uralers of the temple and the 
plaintiff could not possibly be expected 
to stultify his own case im. this fashion.. 
It is obvious therefore,.that in this respect 


also:. the. present case differs entirely from. 


the case in Venkateswarlu v. Lingayya 
(14). Again, the. learned Judge in that 
case was largely influenced by the assump- 


tion that the matter would:be res judicata < 


in -subsequent proceedings between the 
Official Receiver and his assignee and the 
first .defendant.: 
divided from his father- long 


that the first defendant must be allowed 


NEDI, the learned Judge 


is. 


The con-: 


case. 


And so as regards the - 
question whether the first defendant was - 
before :- 
the insolvency of.the- father he: thought: 
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‘to agitate the matter in appêni a in spite of 
the fact that the suit has been dismissed 
But ifthe correct law be that where the 
suit has been entirely dismissed nothing. 
decided-against the defendant is res judicata ` 
_ the difficulty of not allowing him to appeal 
disappears. - oa 
In the result, I hold that the finding 
in O. S. No. 683 of 1920 that there were 
two other wralers is not res.judicatain the 
present suit; on the other. hand, I find 
that the defence of the respondents that .- 


É they are not bound to pay-rent to plaint- 


iff is barred by res judicata by reason o 
the decision in that suit. 

In the circumstances, it is not necessary 
to -discuss ab length | the question ` of 
estoppel arising under s..116-of the Evi- 
dence Act. The -learned District Munsif 
decides this in the defendants’ favour 
by first finding that the existence of two 
other uralers: .is res judicata and thew 
stating that under the. decision in Chandu.: 
v. Kuttiyil (15) all the uralers- of the. 
., trust should be impleaded in the suit and - 
that there can be no. estoppelon a matter, 
of law. If. however, as I hold, the fact - 
that there are two. other uralers - is not 
res judicata, then clearly the defendants 
are estopped under s. 116, Evidence Act, 
from denying the plaintiffs their lessors’ 
title to the property until they surrender 
the land. 

In the result the appeal is allowed. 
The effect of holding that decision. in 
O.S. No. 683 of 1920 is not res judicata 
is to decide issues Nos. 2, 4, 6,to7 and 9 in 
the plaintiffs favour. The suit will be 
remanded for decision on tne issues left 
untried, viz., issues Nos. 1, 3, 5 and 8. The 
oe will abide the result of the suit. 


Appeal allowed. 
a3) 66 Ind. Cas 396: 42M LJ 280; AIR nes 


2;15L W 264; (1922) M W N 172; 32 ML T 25, 
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imperfect title—No cdmbination—Joint and several 
liability, if arises nnn 5° °°" Bae $ 

The mere fact that there “was the relationship of 
landlord and tenant -or lessor and lessee between 
the parties, nor thd'fact that they in any sense 
encouraged the sub-tenants is sufficient to support a 
finding that they were joint tort-feasors. Lewis Pugh 
v. Ashutosh Sen (2), applied. Doe v. Harlow (1), 
distinguished. 

Where there is no combination in deprivation of 
the'plaintifis by the defendants, which deprivation 
though-wrongful has been caused in good faith in the 
assertion of an imperfect title, the strict rule of 
joint and several liability cannot be enforced. | 

Appeal from a decision of the District 
Judge, Muzaffarpur, dated December 21, 
1928, modifying that of the Munsif, Muzaffar- 
pur, dated August 14, 1926. ` 


Messrs. P. R..Das, Sant Prasad and ` 


A.K. Mitra, for the Appellant. 

Messrs. S. M..Mullick, S. K. Mitra, S. N. 
Base, A. M. Guha, and Parsuram Pd. 
Varma for Mr. D. R. Guadian, fot the Re- 


spondents, 


Wort, J.—The question which we have 
to‘determiine in this case is what is the 
basis upon ‘which the mesne profits are to 
be assessed against the ‘defendants Ist party 
and the defendants 4th' party who are re- 
sponderits in these appeals. The learned 
District Judge ‘has awarded mesne’ profits 
against those parties to the plaintiff on the 
basis ofthe actual rent which the defendants 
ist ‘party réceived-from thé defendants 4th 
party. Solar as the bhaoli lands are con- 
cerned he has awarded mesne profits against 
the defendants lst party ‘to the extent of! a 
half of the produce jointly! and severally 
against both sets of defendants. There isa 
créss-objection as regards the bhaoli lands 
ard this objection can be dealt with in a 
sentence. ee 

‘The contention of the defendants lst party 
before the learned District Judge was that 
the defendants 4th party had paid the pro- 
duce rent to the Mahanth direct. This the 
learned Judge has; ‘on a question of fact, 
negatived and in my judgment that ` dis- 
poses of that matter. The question as I 
have stated is a pure question of fact and 

. the learned Judge having come to a con- 

` clusion against the defendants Ist party, 
we have no jurisdiction tointerfere with it 
in this case. ` 

This litigation has been very much pro- 
tracted but this*much is now. established 
that. the. defendants Ist ‘party were the 
ratyats and the defendants 4th ‘party were 
the under-tenants. The défendants 1st party 
who have been ejected in this suit came 
into poseéssion ‘by’ reason of their purchase 
of the raiydtv lands which had been pur- 
Ad a Ek a a 
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‘chased in execution of: mortgage decree 
‘which had beén executed in their favour 


by one Raghunandan. Raghunandan had 
obtained the raiyati interest by purchase in 
execution of certain rent decrees which 
either the plaintiff-appellant or his pre- 
decessor-in-title had obtained against the 
ravyats. The defendants 4th party repre- 
sented the original raiyats of the. holdings 
who were allowed to stay in possession ss 
‘the purchase by Raghunandan. 
Now the -defendants.:lst'party have been 
ejected by reason of the decision of.this suit 
that by the mortgage by Raghunandan it 
was to be assumed that Raghunandan had 
abandoned the ‘holding and therefore, 
entitled his landlord to possession. 
It is argued by.Mr. P. R. Das, that a very 
considerable confusion has arisen in this 
‘case by reason ‘of a decision in certain 
other cases to which I now propose to make 
reference.: One was an action’ by Raghu- 
"nandan against Moinul Huq in whose name 
‘the purchase had been made in the rent 
7 sales. 
` his title as the real purchaser, That litiga- 

tion was compromised and it appears that 


Raghunandan’s suit was to establish ` 


in the compromise it was stated that Raghu-’ - 


nandan was a_tenure-holder. 
litigation to which reference should be made 


The other i 


inthis connection was by the raiyais who ` 


are represented, as I have ‘said,. by the de- 
fendants 4th party against the defendants 
lst party and one Danby. | 
was this, . When the. defendants Ist party 
had purchased in the execution of the mort- 
gage decree, they purported to grant a 
thika lease to Danby.. Danby it appears, 
attempted to obtain.possession; he was 
resisted’ by the ratyats and the iaiyats 
brought an action to establish their title. ~ 

From the judgment of this Court it would 


What happened | 


appear that im that case the defendants : 


lst party made an admission: that they were 


tenure-holders, and it is argued by Mr. P..Re : 


Das, that by reason of that. admission thé 
only decision which the Court could: come 


to. inithat case was that.;the defendants . 


4th party were raiyats. This point ‘is 
material for the purpose of Mr. Das’s argu- 


ment which isto the effect that the litiga-:- 


tion to which I have - just 


‘made | 


reference was: collusive’ and that if it. 
was held, as apparently it was, that the . 


defendants 4th party were vraiyats: then 


only in those circumstances could it be. 


= ee 


said that the defendants 4th party were. 


excused from themselves taking posse sion 
and cultivating the land.= It will be seen 
that this is 

Poe ew See 


ae BN 


material upon the question p 
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he basis upon which mesne profits are to be 
ascertained. Ib is said that the defendants 
st party with ordinary diligence should 
1ave received the whole produce from the 
and and not merely the rent from their 
wab-tenants. Ib is argued that this suit to 
«hich T have already made reference was 
‘ollusive for the purpose of creating evi- 
Mence in gnticipation of, this litigation. 
Now it¥will be seen that the question 
which is really to be determined is whether 
Ehe: defendants Ist party and the defend- 
nts 4th party can be, in any sense of the 
arm, considered joint tortfeasors. It is on 
“hat basis that Mr. P. R. Das, contends that 
ae liability for these mesne profits should 
© joint and several. The object of the 
ppellant is clear that he desires to obtain 


ne. whole of, the profits from one of the , 


efendants. For'the purpose of this deci- 
on his intentions are quite immaterial. 
Mr. Das relies on the case of Doe v. 
Warlow (1). That was a casein which one 
«arren had held over after the expiration of 
is term. During the term he had put into 
ossession one Harlow, who in turn had 
ub-let to Kelly. At the trial, judgment 
as given for mesne profits against both 
warren and Harlow and it was argued that 
Warren not being in possession was not 
able. Bat Lord Denman, C. J., had held 
«iat in the circumstances of the case there 
as some evidence against Warren, evi- 
ance which could be considered by a 
iry and discharged the rule for a new 
ial. 
Their Lordships of the Judicial Com- 
ittee of the Privy Council in cases to 
hich I shall in a moment refer have stated 
wat the case of Doe v. Harlow (1) 
) principle. lfl may say so with respect, 
ot only is that so, but it is a knowledge of 
ae procedure of the Common Law Courts 
: England of that day which is necessary 
1 order ‘to understand. the decision. The 
‘gument there was that Warren was in 
) circumstances liable for mesne profits 
cause no judgment in ejectmenthad been 
sued against him. In those days it was 
wessary first of all to establish one’s title 
z. ejecting the trespasser and then bring- 
g a separate action for mesne profits. It 
as in those circumstances that Counsel 
r Warren had argued. that in no circum- 
ances could Warren be held to be liable for 
esne profits. It was then decided that there 
as some evidence against Warren because 
Tarren and his sub-tenants had both refus- 
i when called upon to deliver up posses- 
41) (1840) 12 A & E 40; 54 R R 523, 
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sion. Thatcase in no circumstances has ` 
any-application whatever to,the facts ofthis ; 
ease. The question in Doe v, Harlow (1) : | 
was not a question whether they were > 
joint tort-feasors but whether there was any p 
evidence at all of Warren being in posses- f 
sion. | 


settled — 


The only ground upon which the appel- - 
lants can succeed here is to show that,” con- | 
trary to the decision of the learned-District , 
Judge, the defendants Ist party and de- - 


-fendants 4th party are joint tort-feasors. 


The learned District Judge has said that: ` 


“ Where there is nocombination in deprivation of 
the plaintiffs by the defendants, which deprivation, 


‘though wrongful has been caused in good faith in. 


the assertion of an imperfect title, the strict rule of 
' joint and several liability cannot beenforced.” ` `” 
He goes on to add that : se 
“The appellants were in possession in the bona 
fide beliet that they were really tenure-holders, in 
Which -case all that they could have: realised for 
- nakdi lands was a yearly .cash rent of Rs. 651-7-6.". 
Two: other cases have been referred to in 


. this Court; one is Lewis Pugh v. Ashutosh 


ama ee e IT 


an ea em kn 


Sen (2). The only purpose for which I : 
shal] make reference to those cases.is to . 


referto the statement of Lord Warrington 
towardsthe end of his judgment in. which 
he says in commenting upon the decision 
of this Court: ; y 
“ Neither the fact that he was their lessor—assum- 
ing, contrary to their Lordships’ view that he was a 
lessor in the proper sense of the term—nor that he 
‘encouraged’ the -wrong-doers, whatever this may 
mean, would be sufficient by itself to support a find- 
ing that he was a joint tort-feasor.” ` 
The question is whether on the facts and 
. circumstances as found by the learned 
. District Judge in this case it can be said 
“here that the defendants Ist party were 
‘joint tort-feasors with defendants 4th party. 
‘As I have stated, the fact so far as this 
patticular suit is concerned is that the de- 
fendants lst party are ratyats and the de- 
fendants 4th party their under-tenants. 
‘But in deciding whether there was’ any 
evidence upon which it could be held that 
the defendants Ist party were joint, tort- 
feasors with defendants 4th party, regard 


must be paid to what was considered at any. 
rate to be the relation between the defend- ,: 


ants Ist party and defendants 4th party at 


the time. 


This suit was started on January 17, ` 


1919. Mesne profits could be obtained in 
this suit back to January 27,1916. The 
litigation between the raiyatsand the de-. 
‘fendants lst party was decided in this 

(2) 114 Ind. Cas. 604; 561A 93; AI R 1929 P O 69; 
33 G W N 323; 29 L W 449; IOP L T 155;6 OWN 
151; 49 C LJ 415; 31 Bom L R 70?; 8 Pat. 516; (1929) 
A LJ 170; 56 ML J517 PO). i 
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Court on July, 1917, but it would appear’ 


that'there was'a decision against the de- 


fendanté-Ist party-at least one year before” 
that- and subtracting that period from the’ 
period during which the mesne profits could - 
be obtained, there was a balance of’ only a’ 


tew weeks or few months at the most. 
was the decision as regards that litigation. 
It: was définitely- decided, whether on the 
admission of the defendants Ist’ party or 
notin my judgment is quite immaterial, 


That: 


that the defendants 4th party were raiyats: , 


Now-can it be saidin those circumstances 
that the defendants 156" party should have 


obtained possession and cultivated the land | 


themselves? In other words, were they 
lacking in diligence in merely contenting 
themselves with the rent which they should 
have’ recovered from the defendatits 4th 
party? 
said'that.there was any evidence that they 
lacked. ordinary diligence. - It seems to’ me 


In my judgment it could’ not be 


that the- ‘statement which was made by 


Lord' Warrington in the’case to which I: Society (6 , Liquidator, Central Co-operative 


have referred is' sufficient to dispose of thia 
case, because it is not suggested that there 
is any evidence in this case, apart from the 
argument to which J have already refeired, 
that the litigation between the tenants and 
defendants Ist party was colltisive or theré 
was any lack of diligence on the part of the 
defendants 1st party ; and as Lord Warring- 
ton has ‘stated the. mere fact that there 


was the relationship of landlord and tenant” 


or lessor and lessee between the parties, nor 


the “fact that they in any sense encouraged ' 


the sub-tenants was sufficient to support a 
finding that they were joint tort-feasors. 
Nothing has been referred to which could be 
suggested as being evidence and that even 
thé defendants lst party encouraged the de- 
fendants 4th party. 

In‘my judgment no ground has’ been 
shown why the judgment of the learned 
District Judge should be set aside, and for 
the reasons which I have stated it seems 
to me that the‘ appeals’ fail and musi be 


dismissed ‘with costs. The cross-objection ` 


is also dismissed with’ costs. 


The period for which the defendants are” 


to be held liable for mesne profits is a 
matter to be decided by the learned J udge 
in the Court below. 

Varma, J.—I agree. 

N. 


Appeal dismissed: - 
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RANGOON HIGH COURT tae 
Civil Revision Application No; 213 of 1932 
January 10, 1933 
Bau ey, J. 
MAUNG BA LAT—APPLICANT 
a VETSUSwu ii ; 
THE LIQUIDATOR, KEMMENDINE, 
THATHANABITA Co-OPERATIVE ` 
SOCIETY, Lrv.— Resronp rungs 
Burma{Ce-operative Societies Act (VI of 51912), 
ss 42,47 (2) (5), 48—Application by liquidator -to 
enforce order—Powers of Civil Court—Power to consi- 





„Liquidator 
Kemmendine Thathanahita eratiyë-Society (1), 
Nathan v. Samson (4), Mathura Prasad V. Sheobalak 
Ram (3), Ganpat Ramrao v. Krishna Das (4), Maung, 
Aung Nyein y Maung Gale l(b’, Maung . Ba Lat v, 
Liquidator, Kemmendine Thathanahita Co-operative 

Stores 
Jalpaiguri Lid. v. Sdntinidhan (7), Krishen Doyal 
Gir v. Irshad Ali Khan(8) and Rangoon Develop< 
ment Trust v. G. S. Bekara (9), referred to. 


C. R. A .against an order of the Judge, 
Small. Causes Court of Rangoon, dated. 
Jah f 1932 in Civil Execution No. 2423 
of 1932, 


Mr. Robertson, for the Applicant. 

Mr. Maung Kyaw, for the Respondent. 

Judgment.—This is an application for 
revision of an order passed by the Officiat- 
ing Chief Judge of the Court of Small 
Causes, Rangoon, in an execution matter. 
There have been previous cases between 
the parties, but the one with which we are 
now concerned is Civil Execution No. 2423 
of 1931. 

The respondent is the liquidator of a 
Co-operative Society. On March 17, 1931, 
he filed an application for execution of a 
decree for Rs. 591 plus cosis passed by 
him against the applicant. The applica- 
tion was made under s. 47 (5) of the Burma 
Co-operative Societies Act, 1927. The appli- 
cant filed a written objection but the learn- 
ed Judge held that he was precluded from 
making any enquiry into the merits or 
demerits of the order of the liquidator and 
had no option but to enforce it. He appear- 
ed to regard himself as bound by the 
wording of 8. 47 (2) which states that the 
liquidator has power, among other things, 
to determine by what person and in what. 
proportions the ‘costs of the liquidater are. 
to be borne, and by s. 47 (5) which States 


1954- 
that orders made under this section shall be 
enforced when application is made, by. the 
liquidator to any Civil Court having local . 
jurisdi¢tion in the same manner as a decree 
of such Court. Reference might perhaps 
also be made:to s. 49 which states that save 
as expressly provided, no Civil Court shall,, 
have’ any jurisdiction in respect of any. 
matter connected with the dissolution or” 
winding up of a Co-operative Society under 


. the Act. - 





for a declaration -under s. 42, Specific 
Relief Act, . that the proceedings of the 
liquidator in the case No. 173 of 1923 were 
null and void. The case is Civil Regular. 
No. 540 of 1929 c£ this Court, and Chari, J., 
before whom the matter came for disposal 
dismissed the suit with costs, Advocate’s 
fee four gold mohurs. The total costs 
awarded were Rs. 70, and this sum has 
been paid, 


‘The next step was the serving of a 
demand order by the respondent on the 
applicant for the sum of Rs. 591, “costs of 
liquidation.” The applicant, .through his 
Advocate, wrote a letter asking for parti- 
culars of the claim and received an answer 
tothe effect that it represented the actual 
expenses incurred in the execution case 
against the applicant. It was definitely 
aamitted before me that this reply is entire- 
ly at variance with the facts, and it would 
seem that we have here a terrible example 
oft what may occur under s. 47 of the Act; 
absolutely irresponsible powers, uncon- 
trolled by any appeal to any authority and. 
yemoved. from the, supervision of the Civil’ 
Courts, entrusted to a man who is either 
unable to understand a direct and 
simple question, or disinclined to check 
the correctness of a reply put up to him for 
signature by his office. 


Be that as it may, it is now admitted > 
that what the respondent did was to engage 
a leading firm of Advocatesto defend the 
declaratory suit brought against him. and 
the sum of Rs. 591 is the amount by which 
their bill exceeded the sum òf: Rs, 70, the 
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costs awarded by the Court and actually’ 
paid by the. applicant. a Ge: 
An application was then. filed in Civil. 
Regular No. 540 of 1929, the original’ 
declaratory suit, drawing attention -to what 
had happened, urging that the respondent - 
was varying the order of this Court by en- ` 
hancing the amount of cosis awarded to. 
him and asking that the Court would take 
such action as it thought just amd proper. 
Das, J., before whom the matter came held 
that he had no jurisdiction to deal with the. 
matter in an-application filed in the original. 
suit and dismissed the application. Against 
his order dismissing the application the 
applicant filed an appeal, and the -matter - 


_ came before a Bench in Civil Miscellaneous 


Appeal. No. 110 of 1980 and once more 
the applicant lost, as it was pointed out” 
that the application was an irregular one.~ 
It was in consequence of this that when the. 
respondent applied for execution of his 
order for Rs. 591, to the.Court of Small- 
Causes an application was -made. to the 
Court by the applicant that the application: 
for execution should be dismissed, but the 
Court considered that it was bound to. 
proceed with the execution. Hence the 
present application for revision now before 
me. 2 ; f 
The last appeal referred to is reported as 
Maung Ba Lat v. Liquidator, Kemmendine. 
Thathanahita Co-operative Society (1) and. 
the present case is before me in conse- 
quence of a passage in the judgment to be 
found on p. 214:* .. . ; 
so ooa - this Court could, if at all, only act on . 
a separate proceeding if or when the liquidator 


. applied again to the Court of Smali Causes for execu- 


tion of the second order of contribution.” 
~ Jt seems clear that the argument. before me 
took a different course to that which ‘it took 
before the Bench. It was contended that ` 
the sum of Rs. 591 was not costs. of the 
liquidation at all, but costs-in the suit, and 
the significant admission was made before 
me by. respondent’s Advocate which I took 
down. pag 
“This was a test case because an attack was made... 
on the very basis of the Co-operative liquidator’s posi- 
tion in, general and, therefore, expensive Counsel had 
to be engaged.” pE 
In other words, these costs, were 
incurred not solely as expenses of ihe. 
liquidation of this particular Society,- but . 
for determining a question which affected , 
the whole of the co-operative movement. 
No doubt the Rs. 70 paid by the appli- 


(1) 134 Ind, Cas 497; 9: R 207; 
202: Ind. Rul. (1931) Kang. 289. 
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cant could fairly be_ regarded as the’ pro- 
portion allottable to the liquidation of the : 


Society involved, the remainder F hold de- 


finitely not to be expenses of. the liquida- | 


tion of the Society in question, but to be 
expenses incurred for the presumed benefit 
of the whole co-operative movement, or 
_ at all events to strengthen the position and 
power of all liquidators of Co.operative 
Societies: - 

The question, therefore, now resolves 
itself into this. Does s.49 of the Act, by 
itself, or in conjunction with s. 47, prevent 
the Civil Courts from ever looking into, as 
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to bean order under s. 42, then the Subordinate : 
Judge «....has no option but-to enforce the order.” | 

This dictum I think can hardly be: 
taken ‘at its face value so far as the |: 
word ‘possibly’ is concerned. I do not: 


‘think it can have been meant to hold | 


that the liquidator had only to say that ` 


- the order was under the section and that 


opposed to merely looking at, an order pur- . 


porting tohave been passed by a liquidator 
under s. 47? 

The position now is that. the, liquidator 
has applied to the Civil Qourt to :execute 
his order by execution proceedings ; and 
when a liquidator applies to a Civil Court 
for enforcement of his order the proceedings 
must from.that point onwards be regarded 
as. the proceedings of the Civil Court. 

Under s. 47 (5) (c) the order of a liqui- 


would debar the Court from looking below 
the surface of it. I read the word ‘possiply’ . 
as Meaning “in any reasonable way”. 
This certainly implies that if the ‘order 
can in no way be regarded as one under 
8..42 the Judge would not have been. 
bound to enforce it. 


In Ganpat Ramrao v. Krishna Das (4), . 
in. the judgment of Macleod, ©. J., on- 


- p: 584* occurs the passage 


Pac E 


“of course if the liquidator passes an order which | 
does noi come within s 42, that is a different | 
matter altogether.” f f g 

“The published rulings on this point of 
this High Court do not appear very clear. 


‘In Naung Aung Nyein v. Maung Gale (5) ` 


“ah 


dator is, on his application, to be executed ° 
by the Civil Court as a decree of its own. . 


It is worthy of note that the section does 
not say that the; Civil Court is to execute 


it as though b were a decree of a Court , 


of, equal jurisdiction. Had that form of 


words been used, the Court to which appli- ` 


cation was made would have its hands tied: 


and could not look into the order at all: 
Vide, Nathan v. Samson (2). Worded as 
the section is, however, it seems to me that 
the Coutt to which application. is.made by 
the liquidator is entitled to look-into the 
order to the extent of ascertaining whether 


the order: is one that has been passed ' 


under s. 47 (2) and further, that ibia one 
that could be passed legally under that 
section as opposed to one that has in fact 
been rightly passed. To enquire into the 
latter question would clearly be interfering 
with the lHquidator’s powers and discretion. 
That would be contrary tos. 49 of the Act, 
but I am-satisfied that the Civil Court, 
before it acts to enforce 
liquidator, is entitled, nay; is bound, to 
inquire into the question as to whether the 


order can be ‘brought within the four . 
corners ofs. 47 (2). Authority can be found > 


for this. In Mathura Prasad v...Sheobalak 
Ram (3), at p. 92*, we find. this passage : 
“ If the order of the liquidator can possibly be said 


(2) 135 Ind. Oas. 65; 9 È 480; A IR 1931 Rang 


252: Ind. Rul (1932) Rang. 17( FB). 
(3) 42 Ind. Cas 968: 40A 89; 15 A LJ 863, 
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p. 5347 appears the sentence : 
+... an order ofa liquidator is absolutely final ' 
and there is no’ check imposed either by way of ° 
appealor revision against any orders passed by the : 
liquidators”. SA gê aa A 

Referring to the same rulingin Maung Ba Lat 
v. Liquidator, Kémmendine -Thathanahita | 
Co-operative Society (6), the’ same Judge © 
(Chari, J.) says (at p: 582)* 

“n Maung Aung Ngein v Maung Gale (È), Theld 


- that a Civil Court-executing an. order of a liquidator 


bad no power to refuse execution on the ground f 
that the’ liquidator had ho jurisdiction tò pass an 

An 

of the ~ 


order and that, therefore, it is a nullity”, 
but- nevértheless on p. 537} 


-Teport of Maung Aung Nyein v., Maung 


Gale (5). I find the passage + 
Sa. thero, is no want of jurisdiction in the ; 
liquidators in the sense that the order passed was , 


: entirely without jurisdiction which could be ignored | 


‘In refusing to enforce it. 
an order of a . 


by-any Court of law whose duty it is to enforce ` 
that order.” j ‘ - ; 

This- my mind would : 
clearly support the proposition .if a: 
liquidators order were made without 
jurisdiction a Civil Court would be justified : 
Vide also 
Maung Ba, J’s construction of s. 49 of 


the -Act reproduced on .p. 583* of the same / 


passage to: 


. ruling. A . 


“18 “Ind. Rul. (1920) Rang 78 


In a very recent case, Liquidator Central - 


(4) 57 Ind. Cas 423: 44 B 582; 22 Bom, LR73 ’ 
(5) 120 Ind. Cae. 998; 7 R 533; A IR 1930 Rang. | 
` 6) 13l Ind, Cas, 55; 8R 581;"A IR 1931 Rang... 
72. 
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-operative -Stores . Jalpaiguri Ltd v. 
ntinidhan (7) a Bench of the. Calcutta 
gh Court held that the Civil Court was 
Titled to look into the question of whe- 
er a liquidator had complied with his 
m rules before passing an order which 
‘asked the Civil Court „to execute, 

a on findiag that he had hot done so, 

a refuse to execute his order. 

am ofopinion that even if the ordinary 
ail Oouks have no power of appeal or 

_ revision in connéction with the orders 

a liquidator. and even if they have no 

wer of interference with the liquidator’s 

‘ders as such, nevertheless ` when the 

quidator comes to the “Civil Court for 

s assistance to” enforce his order, then, 
efore giving its assistance the Civil Court 
3 bound to see that the order is one that 
an reasonably be peniga within the ambit 
mp 47 (2). . 

It , seems clear to ‘me that the authority 
‘hich has to’ determine. whether the order 
-oes or does not come within-the section 
3, not the liquidator, but the Civil Court, 
s it is the latter which’ is being’ moved 
o execute the order concerned. Before 
Moe Civil Court takes’ action to’ énforce the 
xder of a liquidator it. has got to be 
atisfied that the order is passed-by a 
luly authorised liquidator cf a Society 
toverned by the Act and that ‘it‘is an 
rder which has been passed under s. 47 (2) 
and that it could be passed under that 
rection. 

‘If this condition is not aatisied as a 
soridition: precedent, s. 49 of the Act would 
dehar it as. a Civil Court from éxercising 
any. jurisdiction by interfering in respect 
ofa matter concerned with the winding 
up‘ofa Society, Vide Krishan Doyat Gir v. 
Inshad Alt Khan (8), quoted by Canliffe, J., 
in : Rangoon Development Trust v. G. B. 
Bekara (9). 

‘In the present case the Advocate for the 
yespondent.made-the definite admission 
that I have recorded earlier in this judg- 
ment, namely, that the expenditure, recovery 
oftwhich was sought, was entailed, not 
for; the. purpose of winding. up the society 
that he was liquidating but forthe purpose 
of establishing a point of law for 
benefit of the whole co-operative movement 
bythe decision iof a test case, I consider 
that the liquidator is not entitled to recover 

(7) 145 Ind, Gas, 834; 37 OW N177; AI- R1933 
Oal. 63); 6 R O 148 (2). 

48) 31 ‘Ind Cas 965; 22 O L J 525, 


(9) 139 Ind. Cas, 546; 10 R 412- at p. 419; AI R 
SA kang. 123; gine ‘Bul ee ee B). 
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a 


as ‘exepenses ` ‘of liquidation expenses. that 
snot concerned 


‘with this particular liquidation at all. 


‘80. 


The Civil Courts are prima facie entitled 
to. determine all civil. matter; legislation . 
that .ousts their jurisdiction must be very 
carefully examined and unless the Courts 
are satisfied that the conditions upon which . 
they are ousted are fulfilled and fulfilled: ; 
to their own satisfaction, 
hold that they are debarred from i inquiring ; 
into any ‘matter before them. They. will : 
not take.the mere ipse dixit of the authority `; 
which ousts them, unless the law de- 
finitely states that they are bound-to do 


For these. reasons I consider that the 
appéal should he ‘allowed. I set aside the -` 
order: of the lower Court dismissing -the - 
application of the applicant and direct it ; 
to take, no further steps in. the matter of, 
this execution for this, sum of Rs. 591. 
Respondent must. bear the . costs of, the 
applicant, Advocate's fee 9 gold mohurs, - 

A. : Appeal allow ed. 
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LAHORE HIGH COURT < « 
Second Civil Appeal No. 12 of 1933 i 
» March 13,1934 -> : 
; ; Jal LAL, J. i "o i 
aaa TEJ KAUR—DBEFENDANT : 
APPELLANT in’ Get 
' versus 

Tas MUNICIPAL COMMITTER, 

_ AMRITSAT Pisan Menok ai 


Landlord and tenant—Government land entrusted to | 


wo 


: Municipal Committee for administration— Right of : 


Committee to sue for ejectment of tenant. ; 

Where certain land really belonged tothe Gov- ` 
ernment but its administration was entrusted tothe : 
Municipal Committee which was entitled to utilize ita: ` 
income for its purposes, from the mere fact that , 
in pursuance of rules framed by the Government 
relating to the conduct of the Municipal Oommittee 
with regard to the property which vests in them forthe | 


- purpose of administration, sanction ofthe Government - 


‘for Teasing the land for ‘more than 


‘to.time by 


five years is 
necessary and this sanction was obtained from time - 


-the Municipal Committee. when the 


. renewal `of the lease was for more than. five. years, it 
<: cannot be. said that the contract of thet “tenancy: wag 


| between the Government-and the tenant, 


but the : 
facts prove that thé relationship .of landlord and ` 


-tenant exists between the' Municipal Committee and ` 


_ therefore, be. entitled to sue 


the tenant, and the Municipal Committee 


‘would, 
for 


ejectment. of the | 
tenant. 


B. C. A. from a decteé of the Senior Sub- 
ordinate Judge with ` appellate powers, 
Amritsar, dated November 12, 1932: affirm: : 


-ing: that of the Subordinate J udge ‘Second 


Class, oe dated oe) 13, wee oo 


wee? 


Paes cae ae Pate mv- 
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Mr. J. N. Aggarwal, for the Appellant, 
Messrs. M. C. Mahajan and Sham Das, for 
_ the Respondent. l 
Judgment.—This second appeal arises 


out of a suit for recovery of rent and for. 


ejectment of the defendant Musammat Teka 
Devi from land whichit was alleged by 


the Municipal Committee of Amritsar, the: 


plaintiffs, was. held by her husband 


aam previeesly and by herself later as tenants 


under the Municipal Committee. The 


land really belongs to the Government but ` 


it vests in the Municipal Committee to this 
extent that its administration is entrusted 
to the Committee, though not its owner- 
ship, and the Municipal Committee is 
entitled to utilize its income for ite 
purposes. Originally alease for 20 years 
was granted to Pandit Bulagi Chand in 
the year 1883 for the purpose of building 
a shop on the land forthe sale of imported 
provisions. 


was renewed from time to time. Finally, 


in 1923 the last comparatively long lease - 


expired and the tenancy was renewed 
either from year to year or for two years 
on each occasion. It has been found that 
rent has on every occasion been: paid by 
Musammat Teka Devi and her predecessor- 
in-interest to the Municipal Committee. 
It has also been found that the contract 
of tenancy was between the Municipal 
Committee and the appellant. 

It appears, however, that in pursuance 
of rules framed by the Government relat- 
ing to the conduct of the Municipal 
Committees with regard to the property 
which belongs to the Government but 
which vests in them for the purpose of 
administration, sanction of the Government 
for leasing the land for more than five 
years is necessary and this sanction was 
obtained from time to time by the Municipal 
Committee when the renewal of the lease 
was for more than five years. From this 
fact it is contended on behalf of the appel- 
lant that the contract of the \tenancy was 
between the Government and Musammat 
Teka Devi. I do not accept this proposition 
to be correct. Inany case the learned 
Senior Subordinate Judge on appeal was 
entitled to reach the conclusion that on the 
facts proved before him relationship of 
landlord and tenant existed between the 
Municipal Committee and the appellant and 
not between the Government and the 
appellant. Itis conceded, that it was open 
to`- the learned Senior Subordinate 
Judge “to .reach_ this conclusion on 
thé material before” him. It is 
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Onthe expiry of this lease it 
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true thet the learned Judge has 
discussed certain matters which perhaps 
are irrelevant to the main issue in the 
case but the main fact remains that he 
has reached the conclusion that the, 
Municipal Committee is the landlord in 
relation to the appellant. That being so 
it was entitled to sue Tor the ejectment of 
Musammat Teka Devi and the decree of the 
Courts below cannot be attacked pn any 
valid ground. This was the only matter 
discussed before me. 

In my opinion this appeal is concluded 
by the finding of fact and I dismiss it with 
costs. Ee 

Ne o Appeal dismissed, 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 1114 
of 1930 ' 
January 29, 1934 
FAZL ALI AND JAMES, JJ. 
Saiyed MUHAMMAD KHALILUR 
HUSAIN AND oTHERS—PLAINTIFFS 
— APPELLANTS 
VETSUS 
Babu JANARDAN PRASAD SINGH 


AND OTHERS—DEFENDANTS—RzSPONDENTS 

Ferry rights—Plaintiffs and defendants working 
same ferry—New ferry opened by defendants—Suit 
for injunction—Finding that old ferry had become 
impossible to work when new ferry was established— 
Right to relief—Grant -Ferry falling into disuse— 
Power of Secretary of State to compel parties to 
restore it. 

The plaintiffs were the proprietors of villages D on 
the north bank ofa river tand the defendants of 
village B on the opposite bank, From time im- 
memorial there was a ferry between the two villages 
with landing places on each bank, which in 1897 
was made fit to carry loaded carts by the plaintiffs 
who established a market. A market was subsequently 
opened in village B. The proprietors of village B 
attempted to assert exclusive right in the ferry. In 
1926 the plaintifs established’ by suit their right 
to share in the profits of the ferry. In 1926 
defendants . opened a new ferry lower 
down the stream having its landing place in another 
village in which they had a share. Plaintiffs then 
instituted a suit on the allegations that defendants 
had intentionally obstructed the landing 
to the old ferry, so that the landing place could 
no longer be reached by carts, and that they had 
taken the boats of the old ferry to make their 
new ferry. The plaintifs prayed for a declaration 
tbat the defendants had no right to establish 'a new 
ferry in such’a way as to injure them, and for an 
order for the removal of the new farry. They prayed 
also that the defendenta might be required to destroy 
the embankment which according to the plaintifia 
obstructed the route to. the landing place of -the 
old ferry; for a permanent injunction restraining 
the defendants from closing any: portion of their 
toad; and fora decree for one-half of the net iftoma 


1934 
f the ferry from January 2, 1926, until the date of 


ait: . 

Held, that the Aplaintifie had apparently not run 
«heir ferry since 1926, and it could not therefore be 
aid that the defendants had taken any part of the 
srofit which the plaintiffs would otherwise have made; 
hat as the new ferry was not established with boats 
n which the plaintifs had any share, and that as the 
ald ferry had become impossible to work when the 
xew ferry was established, the defendants could not be 
reated as foriners setting up a business in opposition 
o thatof the partnership or as partners setting upa 
yusiness with a portion of the partnership capital, 
and that no relief could be granted to the plaintiffs. 

Obiter —It is doubtful whether, when ‘this ferry fell 
«ato disuse, it would have been open to the Secretary 
if State by suit to compel the parties to restore it 
and the plaintiffs are not entitled to require- the 
‘emoval of an opposition ferry which might have 
aeen established by any person who had proprietary 
right in the bed of theriver and in the foreshore on 
zach side. x, h 

A, from a decision -of the Subordinate 


Judge of Darbhanga, dated June 27, 1929, 
confirming that of the Munsif of Samastipur, 


dated November 30, 1927. 


Messrs. Hassan Jan, Syed Ali and 
Syed Hasan; for the Appellant. ; 
Messrs. 4. B. Mukherji, U. N. Banerji 


and Ganesh Sharma, for the Respondents. 
James,. J.—The plaintiffs are the pro- 
prietors of Buzrug Doar village on the 
North Bank of the Bur Gandak. The de- 
fendants are the ‘proprietors of a village 
on the opposite bank named Belsandi. 
‘From time immemorial there. has been a 
ferry between the two villages, with land- 
ing places on each bank, which in 1897 or 


at some time before that, was made fit to. 


carry loaded carts by the proprietors on the 
northern side, who had established a 
:market in their village. A market was sub- 
sequently opened in Belsandi village; and 
the competition between the two markets 
led to ill-feeling between the two sets of 
‘proprietors, who apparently had hitherto 
“worked the ferry jointly and without fric- 
tion. The proprietors of Belsandi then at- 
tempted to assert exclusive right in the 
‘ferry which was contested by the proprie- 
‘fors of Buzrug Doar, who in or about 1920 
established by suit their right to share in 
“the profits of the ferry. Early in 1926 the 
‘proprietors of Belsandi opened ‘a new ferry 
about six hundred yards lower down the 
“stream than the former’ ferry, having its 
‘landing place on the north in another 
‘village in which the proprietors of Belsandi 
have a share. The suit out of which this 
appeal arises was instituted by the land- 
lords of Buzrug Doar on the allegations that 
the Jandlords of Belsandi had- intentionally 
“ obstructed the rodd. leading to ‘the old 
ferry, so that the “landing place ‘could -no 
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longer be reached by carts, and that they 
had taken the boats of the old ferry to make 


their new ferry. The plaintiffs prayed for a 
declaration that the cefendants had no 


‘right to establish a new ferry in such a 


way as to injure them, and for an order 
for the removal of the new ferry. They 
prayed also that the defendants might be 
required to destroy the embankment which 
according to the plaintiffs, obstructed the 
route to the landing place of the older 
ferry; for a permanent injunction restraining 
the defendante from closing any portion of 
their road; and for a decree for one-half of 
the net income of the ferry from January 2, 
1926, until the date of suit. The Munsif 
found that the old ferry;had ceased to exist 
not on account of any act of the defendants, 
but because the course of the river had, 
by erosion, made the former route imprac- 
ticable. The defendants had not, by their 
embankment, obstructed the route to the 
former landing place- They had not taken 
for their new ferry the old boats which be- 
longed partly or wholly to the plaintiffs. 
He further found that the plaintiffs had 
not been able to prove that they possessed 
such a ferry franchise or right of exclusive 


ngan dki ed 


ferry as would entitle them to prevent the ~ 


. defendants from setting up an opposition 


ferry on their own land. He accordingly 
dismissed the suit, and his decree was con- 
firmed on appeal by the Subordinate Judge. 

Mr. Hasan Jan onrbehalf of the plaintiffs- 
appellants argues that, because the plaint- 
‘iffs proved in their former suit the existence 
of, the joint ferry from time immemorial, 
we ought. therefore, on the analogy of 
English Law, to presume a lost grant ‘from 
the ruling power giving an exclusive right 
of ferry with right to prevent the establish- 
ment of an opposition ferry which. would 
reduce the profit. from the existing ferry. 
He further argues that since the. plaintiffs 
and the defendants were partners in: con- 
ducting the old ferry, the defendants ought 
to be held liable to account to the plaintiffs 
for any profit they made by setting-up an 
opposition business to compete with that 
partnership. But whether we have ‘ any 
doubt regarding the correctness of the find- 
ings or not, we are bound hy the findings 
of fact in second appeal, The plaintiffs 
have apparently not run their ferry since 
1926, and it cannot therefore be said that 
the defendants have takén any part of ‘the 
profit which the plaintiffs would otherwise 
have made. The plaintiffs set up ‘a certain 
explanation of why they had ceased to work 


_ their ferry, alleging that the defendants had 
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obstructed the way to the ferry and that 
they had taken the boats; but on these 
points the finding of fact is in favour of 
the defendants; and it has been definitely 
. found by the Courts below that the old 
_ ferry was brought to an end because, by 
the action of the river, the landing place 
in Belsandi had become unfit for use. On 
the findings of fact it appears that it would 
have been impossible to continue the old 
. ferry at the place where it originally stood, 
- and whenthe joint ferry was thus brought 
toan end, the defendants were certainly 


` entitled to make a new ferry lower down . 


the stream with landing place in their own 
village. 


the partnership for‘this purpose or if by the 


‘mere establishment of the new ferry, they . 


‘had injured the old ferry, it might perhaps 


‘have been said that the defendants must ` 
the profits ` 


- account to the plaintiffs for 
: made from the new ferry, but the finding 
, of factis that the new ferry wis not establi- 
. shed with boats in which the plaintiffs 
had any share, aud that the old ferry hid 
: become impossible to work when the new 
ferry was established. In these circum- 


. Btances the defendants cannot be treated | 


. as partners setting up a business in opposi- 
: tion to that of the partnership or as part- 
~ ners setting up a business with a portion 
. of the partnership capital and on these 
. findings of fact, no relief can be gianted 
to the plaintiffs. i 

On the question, whether, if the facts 
proved had been otherwise, the plaintifs 


“would have been able to estahlish a claim - 
_ to aright of exclusive ferry on the presump- ` 


. tion of a grant from the Crown in accordance 
_ with English law, any remarks which we 


. make must.be merely in the nature of obiter - 


_ dicta.. It has not been shown in this case 
that profits derived from this ferry were 
: treated as part of the assets of the estate 
. at, the time of Permanent Settlement. The 
; effect of the recognition of a monoply on 
| the presumption of a grant from the Crown 
; İn: English law, may often cause inconven- 
_jence; but that.inconvenience is to some 
- extent tempered by the fact that the 


“ . monopolist is compelled to maintain his 


| ferry in working order. We doubt very 
. greatly whether, when this ferry fell into 
disuse, it would have been open’ to’ the 


. the. parties to restore it and we do.not con- 
. Sider,.that on the facts proved the plaintifis 


; would have been entitled to. require the ` 


- removal of an opposition ferry -which might 
, have been ‘established by any .person. who 
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If they had taken the boats of ` 


Act (VIII of 1885), 3 


. compromise—Appeal, if lies—Remedy 
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had proprietary tight in the bed of tl 
river and in the foreshore on each sid 
Mr. A. B. Mukherjee on behalf of the re 
pondents says that they will have no oì 
jection to the re-establishment cf the of 
ferry by the plaintiffs as their own ferr 


-ifthey can maké use of the old landin 


place; but he says that this willgbe pract 
cally impossible. 


This appeal must be dismissed wit 


costs. re 
Fazl Ali J.—I agree. ete PES 
N . Appeal dismissed. 


CALCUTTA HIGH COURT. | 
Civil Rule No. 1269 of 1933 . 

‘March 5, 1934 f a 

Matix, AND M. O. Guosz,JJ. ~ 

HARI NATH DAS—Dec288-HOLDERB— 
AUCTION- PURCHASER PETITIONER + 
versus + = 
CHANDRA KANTA SARDAR `r 

AND OTHEsS—J UDGMENT-DEBTO85— 

OPPOSITE PARTIES > | 

Civil Procedure Code (Act V of 190%), 0. XXI 
r 3 0. XLIII,r. 1 ‘sub-r. (m), s. 47—Bengal Tenan 
D 17i1—Order passed in contr 
vention of O. XXIII, r. 3—Appealability of 
Application to set aside sale—Compromise —Judgmer 
debtor's application for time—Setting asidé ' 
of aggriév 
party. ik syd 
An order passed in contravention of O. XXIII,-r. 
Oivil Procedure Code, is appealable under O. XLI 
r. (1) sub-r. (m). k ae 
The judgment-debtor filed an application und 
s. 174, Bengal Tenancy Actands.47, Civil Procedr 
Code for setting asidethe sale of his proper 


. Subsequently there wasa compromise petition .fil 


by both the parties to the effect that if. the judgmel 
debtor paid the total dues to the decree-holder sucti 
purchaser before a certain date, the sale would be 

aside and in default the petition for setting aside t 
“gale would be dismissed and the sale would stand a 


- on this condition three months’ time was allow 


The judgment-debtor did not pay off the dues witl 
the time fixed in the compromise petition and pray 
for further time for payment.’ This prayer for furtl 
time was opposed by the decree-holder.~+ This 4 
position was overruled and the Court’: 
aside the compromise on the ground that | 
compromise had been obtained by coercion.s 
ordered that the case should be tried on its merits: 

Held, that the order was either an interlocutory or 
or an order that was final, Ifit was an interlocutc 
order it could not very, well come within the purvi 
of 8.115 of the Code. Ifit was a final order ' 


| - petitioner had another remedy, namely, of an app 
. Secretary of: State by suit to. compel the - 


Asthe application was made «under s. 47, Oi 
Procedure Code, there was a remedy of appeal o] 
to the decree-holder. 


O. R. against an order of the Sub-Jad; 


Khulna,‘ Order No, 19, dated Septmber . 
TAGS so i = 


-1934 E 
_ „Mr. Sris Chandra Dutta, for the Peti- 
tioner, 

Mr. Bhudar Haldar, for the Opposite 
Party. 
' Judgment.—The facts which have given 
‘rise to the present Rule were these. The 
, decree-halder, petitioner, in execution of 
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Ja decree for rent purchased the land in. 


arrears. ‘The sale took place on September 
19, 1982 and it was confirmed on November 
‘4, 1932. On November 7, i932, there was 
an application for delivery of possession 
‘and possession was delivered on December 
.21, 1932. A day before this date, namely, 
,on December 20, 1932, one of the judg- 
-ment-debtors, namely Chandra Kanta 
` Bardar, filed an application under s. 174 
‘of the Bengal Tenancy Act and s. 47 of 
‘the Code of Civil Procedure for setting 
, aside thé sale. A Miscellaneous Case 
namely, Case’ No. 120 of 1932 was started, 
This case was adjourned for severaltimes 
and on May 27, 1933, there was a com- 
‘promise petition filed by both the parties 
‘to the effect that if.the judgment-debtor 
‘paid “the total dues to the decree- 
‘holder auction purchaser before August 27, 
1933, the sale would be set aside and 
‘in default the petition for setting aside the 
‘sale would te dismissed and the sale would 
stand and on this condition three months’ 
‘time was allowed and the case was fixed 
. for August 28, 1933, for disposal in terms 
‘of the petition of compromise filed by both 
‘the parties. The judgment-debtor did not 
` pay off the dues within the time fixed in 
the compromise petition and prayed for 
-further time for payment. This prayer 
- for further time was opposed by the decree- 
‘holder. This opposition, however, was over- 
ruled andthe learned Subordinate Judge 
‘set aside the compromise on the ground 
‘that the compromise had been obtained 
“by coercion and ordered that the miscel- 
‘-laneous Case No. 120 of 1932 should be 
tried on its merits. It is against these 
orders of the learned Subordinate Judge 
‘that the present Rule is directed. 
__ The Rule, in my opinion, must be 
‘discharged. The order complained of, 
was either an interlocutory order or 
‘an order that was final. If it. was an 
interlocutory order it cannot very well 
‘come within the purview of s. 115cf the 
Code. If it is a final order the petitioner 
had another remedy, namely, of'an appeal. 
An attempt was made to show that no 
appeal lay.. But from what I have stated 
above it would appear that the applica- 
tion* for setting aside the sale was made 


` 


“at one gold mohur. 


“money with Receiver in another 
‘order from Insolvency 


‘plaintiff tried to encash the 
‘that 


cheques from the defendant as well 
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under s. 47, Civil Procedure Code and 
therefore, there was a remedy of an appeal 
open to the petitioner. In this connection 
reference was made to a decision of the 
Patna High Court in the case of Jagdis 
Missir v. Sureswar Missir (1), where it has 
been held that the provisions of Order 
X XIU, Civil Procedure Code, do apply to an 
order made on an application for setting 
aside a sale. On behalf of the petitioner 
it was said that the learned Subordinate 
Judge ought to have given effect to the 
petition of compromise filed by the parties 
and the petitioner’s real grievance, there- 
fore, was that the learned Judge did not 
give effect to that petition. If that was 
so, the order complained of was in con- 
travention of the provisions of O. XX XIII, 
r. 3, Civil Procedure Code. An order passed 
in contravention of that rule is clearly an 
order which is appealable under O. XLIII, 
r. (1) sub-». (m). 

The result is that this Rule is discharged 
with costs, the hearing fee being assessed 


N. ' Rule discharged. 


~ 


LAHORE HIGH COURT 
Second Civil Appeal No. 2255 of 1929. 
February 19, 1934. 


; Baine, J. . 
Lala RATTAN CHAND—Ptatntirr— 
APPELLANT 
Versus 


l JITA RAM AND OTAERS— DEFENDANTS— 


: RESPONDENTS 

Ezecution-—Insolvency application of defendant 
obtained before decree against him— Attachment of 
Court—Prohibitory 
‘Court—Suit for money— 
Maintainability of—Remedy of plaintif, ifin 
execution—Jurisdiction of Execution Court to recon- 
sider the matter, 

In execution of his decree against the defendant 


-the plaintiff attached a sum of money lying with the 
„Receiver in another case and in pursuance 


of the 
attachment cheques were delivered to the Executing 
Court by the Receiver and were endorsed by the 
Oourt in favour of the plaintiff. When, however, the 
cheques he discovered 
defendant had applied for insolvency and 
the Inaolvency Court had senta prohibitory order 
to the bank restraining it from cashing the cheques. 
The plaintiff then made an application tothe Insol- 
vency Court that he was entitled to the amount due 
on the cheques, and this being dismissed, plaintiff 
instituted a suit to recover the amount of the 
as from the 
insolvency proceed- 


trustees appointed in the 


‘ings: - ` 


Held, that as the insolvency petition was admitted 
before the decree against defendant _ was obtained, 
the plainifi was notentitled to claim the amount 


_ him, the claim should have 


` Toine 
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which was ; lying i in the hands of the Receiver or with 
the bank. 

` Held, also, that if the plaintiff wanted to claim the 
sum onthe basisof the decree already obtained by 

been made.~in the 

Executing Court and not in a separate Buit, as it 
to the ‘question of the ~ satisfaction 
"the decree, and that the mere fact. that 

ne execution record was consigned to the record 
room in anticipation of the decree being satisfied” 
by payment of the cheques would not take away the 
jurisdiction ofthe Jixecuting Court -to réconsider 


‘the matter when payment of the cheques was refus- 


. Judge, 
reversing that of the Subordinate "Judge, 
“Third Class, 


iff tried to encash the. cheques, 


‘time and `’ 
the Insolvency ` Court. 


‘to recover the amount 


ed andthe decrees remained in fact 
Nu Rattan ` v. Ram makan Chatterji {l}, referred 


the Diotrict 
1929, 


“to. 


S. C.A. froin a decree of 
Amritsar, dated June 27, 


Amrit sar, 
1928. : | ` 


Mr. J. G. Sethi, for the Appellant. 
Mr. Fakir Chand, for the fea ka 


dated June - 20, 


ent. 


Judgment— ~The facts of thie Ses 
have “been given in mý ex parte judgment, 
dated October 20; 1932. The respondent 
Jita Mal made an application forthe 
ex parte decree passed by me on that date 
being set aside and the petition was 
accepted. The appeal has now been heard 
on meriis. 

.The plaintiff had obtained three. decrees 
against the defendant Jita “Mal and had 
taken out execution. “He attached a certain 
sum of money which was lying with Baia 
Besant Singh, ‘who chad been appointed 
a Receiver™in another case and in pur- 
suance of thé attachment three cheques 
were delivered by Bawa Basant Singh to 
the Executing Court and were endorsed 
by that Court in favour of the plaintiff 
decree-Lolder. When, however, the plaint- 
he dis- 
-covered that: Jita Mal hàd- also applied 
for insolvency and the Insolvency Court 


.had sent a prohibitory order to the bank 


restraining it from cashing the cheques, 


` The plaintiff then made an, application 
_ to the Insolvency Court that he was entitled 
‘to the amount due on the cheques. 


This 
application remained pending for a long 
was’ eventually dismissed by 
Thereupon 
‘plaintiff instituted the present suit claiming 
of the ‘cheques 
from Jita Mal as - -wéll as from - ‘the trus- 
tees} who had “been appointed | in ` the 
insolvency proceedings. The ‘trial’ Court 
decreed the’ claim against all thée:defénd- 
ants but ‘on’: ‘Appeal, the learned * ‘District 
‘Jtidge distnissed’ the plaintiff's suiti From 
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unsatisfied. . 


‘the - 
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this decision a second appeal has been 
preferred 

It would appear from the plaint and 
the statement made by the plaintiff's 


. Counsel in the trial Court on January 9, 


1928; that his ‘present claim ‘was based 
on the ground that he was: entitled to the 
amount due on the cheques, which the 
bank had withheld. The learned’ District 
Judge has, however, pointed that ac®ording 
to s. 51 of the Provincial Insolvency Act, 
the plaintiff could only claim such amount 
as had been realised in execution before 


“the date of the admission of the insolvency 


petition. It has been ‘found that the 
insolvency - petition was admitted on 
November 8, 1924, while the plaintiff's 


decree was not obtained till November 14, 
1924. Consequently the plaintiff was not 
entitled to claim the amount which was 
lying in the hands of the Receiver 
Besant Singh or the bank. The learned 


“Oounsel for the plaintiff appellant was 


constrained to concede this point but urged 
next thatinasmuch-as the plaintiff had not 
been able to recover the amount of the 
cheques, he was entitled so maintain the 
‘present suit owing to failure of considera- 
tion. This was, however, not the basis 
of his suit at all and there was no issue 
framed on this point. It was urged next 
“that the plaintiff was in any case entitled 
to the amount due on his decree. The 
‘leained Counsel for the defendant con- 
tended in reply that even if the plaintiff 
“wanted to claim the sum of Rs, 1,245-5-0 
on the basis ‘of the decree already. obtained 
by him, ‘the claim should hate “been. 
made in the Executing” Court and not; “Ti. 
a ‘separate suit, as ‘it relates to the ques? 
tion of the satisfaction of the decrées, 
This contention also appears to me ‘to 
be correct. The mere fact that the ex- 
ecution record was consigned to the record 
‘room in anticipation of the decrees béing 
satisfied by payment of the’ cheques | would 
not, in my opinion, take away the juris- 
diction of the Executing Court to reconsider 
the matter ‘when payment of the chégues 
was refused and the decrees remained” in 
fact unsatisfied [ef. Nil Rattan `v. Ram 
Rattan Chatterjeé ‘L)]. 

-7 Tn.view of the ‘above findings, I dis. ` 
miss this appeal ‘as against respondent 
Jita “Mal,” but in viéw of ‘all: the cirewmst- 
‘ances, I leave the ‘parties to bear ‘théir 
costs "of. this appeal. cae 

EE a 

= 0350 WN 07 ap, 629, : 


Est PJY 


< 


Appeal aa 





1934 


< PATNA HIGH COURT 
First Civil Appeal No. 159 of 1929 
April 21, 1933 
Courtney TERRELL, C. J., AND KULWANT 
Sanay, J. 
MADHO SARAN SINGH—PLAINTIFF — 
APPELLANT $ 
versus 
MANNA LAL AND OTHERS—DEFENDANT3 
— RESPONDENTS 

Civil Procedure Code (Act V of 1£03), O. XXXII, 
rr. 3 (4), 1l—Appointment of new guardian in place 
of guardian already appointed—Notice, service of— 
Guardian ad litem, if bound to defend suit when 
there is no walid defence—Evidence Act (I of 187%), 
s. 35—Evidence of hathchita of daffadar—Admissibi- 
lity to prove date of birth—Limitation Act (IX of 
1508), Sch. I, Arts 95,120—Setting aside of: sale on 
ground of fraud—Hindu Law—Joint family— 
Manager's rower to revive old debt. 

Notice required by O. KAKU, r,3 (4), Civil Pro- 
cedure Code, must be served only at the initial stage 
and not for the appointment ofa new guardian in 
place ofa guardian already appointed. ‘The proce- 
dure in this respect is laid down in O. XXXIl,r 11 
and no provision is there made for service of notice 
on the minor. Rajendra Prasad v. Probodh Chandra 
Mitra (1), distinguished. [p. 132, col. 2] 

The mere fact that the guardian ad litem did not 
appear atthe hearing of the suit and prosecute the 
defence, would not ‘necessarily goto show thatthe 
guardian was grossly negligent. A guardian ad 
litem is not bound to defend a suit if thereis no 
valid defence to take. |p. 133, col. 1] 

The hathehita of the chaukidar containing the 
date of birth of a person is admissible in evidence 
evon Mies it is written by the dajffadar. [p. 136, 
col. 1. 3 

“Where itis sought to set aside a sale held in 
executidh on the ground of fraud, Art 95, Limitation 
Act;isto be applied in preference to Art. .120 for 
‘purposes of limitation. Rameshwar Narain Singh v. 
Mahabir Prasad (5) and Jugdeo Singhv  Ajodhya 
Singh (6), relied on, Bhan Prasad v Bhirgu Nath'7) 

+ distinguished. [p.135, col. 2 ] 
‘The manager of a joint Hindu family cannot be said 
tojact;imprudently in renewing an old mortgage on 





“more favourable terms instead of allowing the prop- 
erties to be sold for realization of the sum due on- 


the old mortgage. 


F. ©. A.- against a decision of 
the Additional Subordinate Judge, 
Monghyr, dated September 29, 1928. 

Messrs. K. Husnain, Sunder Lal, Bindesh- 
war Prasad, Syed Ali Khan and B. Dayai, 
forthe Appellant. 

Dr. SirSyed Sultan Ahmed, Messrs. B. C. 
Sinha and C. P. Sinha, forthe Respond- 
ents. 


Kulwant Sahay, J.—This appeal arises 
out of a suit instituted by the plaintiff- 
appellant fora declaration that two decrees 
obtained , in two mortgage suits by 
defendant No. 1, Manna Lal, and the sales 


of the mortgaged properties in execution of _ 


these decrees were not binding on him, 
and for recovery of possession with. mesne 
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profits of bis share inthe mortgaged prop. 
erties. 

The plaintiff is a member of a Hindu 
joint ‘family. Thetwo mortgages (1) dated 
Noyentber 10, 1906 and (2) dated January 
26, 1908, were executed by Pokh Narain 
Singh, wh» is otherwise called Bhabu Singh, 

„the uncle of the plaintiff in favour of the 
‘defendant No. 1, Manna Lal. The first 
mortgage wasfora sum of Rs. 600 and it 
carried interest at Rs. 1-4-0 per cent. per 
mensem and compound interest at the same 
rate with six-monthly rests. The necessity 
stated in the bond for incurring this loan 
was tomeet the expenses of certain cases 
relating toa village Onawa belonging to 
the joint family. The second bond of 
January, 1908, was fora sum of Rs. 9,625. 
Tt was executed in renewal of a prior mort- 
gage, dated June 5, 1895, executed by 
Bishun Prasad Singh the father of Pokh 
Narain Singh and the grandfather of the 
plaintiff for a sum of Rs. 2,600, in favour of 
Bihari Lal, the uncle and predecessor-in- 
title of defendant No. 1 Manna Lal. 
The bond of 1895 was executed in lieu of a 
prior debt of Rs. 585 and for a cash advance 
of Rs. 1,415 which was stated in the bond 
to have been borrowed for paying the 
` Government Revenue of the estateand for 
meeting the marriage expenses of the son 
of the executant. In evidence it is sought 
to be proved that the son who .was married 
‘was Hargobind Prasad, the father of the 
present plaintiff. This debt of Rs. 2;000, 
carried interest at Rs. 1-4-0 per cent. per 
mensem andcompound jnterest at thesame 
rate with six monthlyrests. .It was further 
provided in this bond of 1895 that the 
entire amount of principal with interest 
should be paid within a year, and after 
the due date of payment if the debt was 
not satisfied, the whole amount was to carry 
interest at Rs. 2-8 Oper cent. per mensem 

“and compound interest with six-monthly 
rests at thesaid increased. rate. Thè bond 
of 1908, which was in renewalof this bond 
of 1895, was for asum of Rs. 9,625 which 
was the amount found due on the bond of 
1895 on calculating interest thereon at 

“Rs. 1-4-0 per cent. per mensem and com- 
pound interest at the same rate; the en- 
hanced rate of interest of Rs. 2-:-0 was not 
charged and there was some remission and 
the sum of Rs. 9,625 was arrived at in this 

‘way. The rate of interest provided for 
in the bond of 1908 was Rs. 1 per cent. per 
mensem and compound interest with. six- 
monthly rests. The due date of payntfent 


__ was two years from the date of the ‘exedue 
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tion of the bond and it was provided that 
after the expiry of the due date, interest 
would be chasged at Rs. 1-8-0 per cent. per 
mensem and compound interest at the seme 
rate with six-monthly resis. In the bond 
of 1895 sharesin three of the joint family 
properties were mortgaged. Inthe renewed 


bond of 1908 the three pioperties which ` 


were mortgaged in the first bond were 
mortgaged und in addition to these three 
properties, seme other properties also were 
given in mortgage. No payment having 
been made two suits weie instituted by 
defendant No. 1 to enforce the two mort- 
gages cf i906 and 1908. Suit No. 77. of 
1914 related tothe mortgage of 1996 and was 
for the recovery of a sum of Rs. ],928 odd 
annas; and Suit No. 78 cf 1914 wuson the 
basis of the mortgage of 1903 and is was 
for (he recovery of a sum of Rs. 27,977 and 
odd. In both the suits all the members 
of the joint family, adult as well as minors, 
-were imp’eaded as defendants besides 
other persons who had acquired interest in 
the mortgaged properties subsequent to the 
‘mortgages. The plamtiff and his elder 
brother who were impleaded us defendants 
were minorsand’Pokh Narain Singh - was 
nominated by the morlgagee, the plaintiff 
-of those suits as their guardian ad litem. 
Notices appear to have been properly 
served on Pokh Narain Singh as well as 
‘on the minor delendants in the mortgage 
suits and as there was no appearance on 
‘behalf of the proposed guardian an appli- 
cation was made, for appointment of an- 
other guardian ad litem of the minors. 
“The Court appointed a Pleader, Babu 
Kiran Chandra Sen, as guardian ad litem 
for the plaintiff and his elder brother as 
wellas for the two minor eo..s of Pokh 
Narain Singh. After the appointment of 
the Pleader guardian, Musammat Anandi 
Kuar ,the grandmother of the plaintiff filed 
an application that she ought to be appoint- 
- ed the guardian ad litem for the plaintiff 
and his elder brother, and the Court after 
noticeto the Pleader guardian appointed 
her as the guardian of the plaintiff and his 
elder brother. Musammat Anandi Kuar 
as such guardian ad litem filed a written 
statement in each of thesuits in which she 
took all possiblecbjections on behalf of the 
minors, but at the hearing of the suits she 


did not appear,and the suit proceeded ex 


parte a8 against the plaintiff and his elder 
brother. The other adult members of the 
family also did not enter appearance al- 
though a written statement- had been filed 


on behalf of Guru, Prasad Singh, an ‘adult - 
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member of the family. The suits were 
contested by the Pleader guardian ad litem 
Babu Kiran Chandra Sen on behalf of 
the two minor sons of Pokh Narain Singh. 
The two suils were, however, ultimately 
decreed in favour of the mortgagee on con- 
test as against the minor sons of Pokh 
Narain Singh and ez parte as against the 
other defendants. The judgment jp the 
two suis was pronounced on May 5, 1916. 
Thereafter two applications were made by 
Musammat Anandi Kuar on behalf of the 
plaintiff and his elder brother for setting 
aside the ea parte decrees under O. IX, 
T. 13 of the Code of Civil Procedure. These 
two applications were dismissed by the 
Subordinate Judge and appeals against 
the order of dismissal were also dismissed 
‘by the District Judge and by the High 
Court. The sale of the mortgaged proper- 


-ties in execution of the decrees took place 


on September 20,1917 and they were pur- 
chased by the mortgagee decree-holder 
himself. Applications were then filed for 
setiing aside the sale on behalf cf Pikh 
Narain Singh under the provisions of 
O. XXI, r. 90of the Code of Civil Procedure 
and these applications were also dismissed. 
It may be mentioned that a few days before 
the date fixed for the sale a regular suit, 
had been inslituted by Anandi Kuar, 


‘which was Suit No. 234 of 1917, to set aside 


the twoex parte decrees on the ground of 
fraud and an application was made for 
issue of an injunction restraining the sales 
during the pendency of the suit. Injunc- 
tions were issued, but on the objection of 
the mcrtgagee decree-holder they were 
withdrawn and the sales took place as stat- 
ed above. Thereafier default was made 
in payment of the court-fee on the plaint 
and Suit No. 234 was dismissedfor default. 
The mortgagee decree-holder took formal 


_delivery of possession of the properties 


purchased by him in January 1918 and has 
since then continued in possession thereof, 
The present suits were instituted on Decem- 
ber 18, 1926, for setting aside the two ex 


_ parte decrees andthe sales held thereunder 


on the ground of fraud and collusion be- ` 
tween the mortgagee Manna Lal and Pokh 
Narain Singh and Guru Prasad Singh, the 
adult male members of the joint family of 
the plaintiff and also on the ground that 
there was no proper representation of the 
plaintiff by a guardian in the mortgage 
suits. It is alleged that the mortgages 
were invalid as not being for any legal and 
justifying necessity or for the benefit ofthe 
family and that Pokh Narain Singh and ` 
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Bishun Prasad Singh were not the kartas 
of the joint family and they had no right to 
execute the mortgages in respect of the 
joint family properties. The plaintiff 
alleged that although he came to know 
of these fraudulent decrees and sales in 
the year 1919, still as he was then a 
minor and attained majority only cn 
March 12, 1924, the suits instituted 
in Iẹcember, 14:6, were within the 
period of limitation. It is stated that 
his elder brother Mahadeo Saran Singh 
had not been heard of for a large num- 
ber of years and was believed to be 
dead. 

The defendant No. 1.and the defendant 


No. 16, who was a purchaser of some 
of the mortgaged . properties from 
defendant No. 1 after the execution 


sale, only contested thesuit. Their defence 
was that there w:s no fraud or collu- 
sion between Manna Lal and Pokh Narain 
and Guru Prasad Singh and that the 
plaintiff was properly represented by 
a duly appointed guardian ad litem; 
that the mortgages were valid and 
were for necessities. of the joint family; 
and that the suit was barred by res 
judicata by the operation of O XXI, 
r. 92, Code of Civil Procedure and 
by limitation inasmuch as the plaintiff 
had attained majority more than three years 
before the suit. 

The learned Subordinate Judge in 
a very careful and well-reasoned judg- 
ment has found all the points in favour 
of the defendants and has dismissed 
the suit. In this Courl the findings of 
the Subordinate Judge have been assail- 
ed on almost all the points. After a 
careful consideration of the arguments 
advanced and of the evidence in the 
case, I find wyself in agreement with 
the Subordinate Judge on all the 
points except on the question of limita- 
tion. 

’ The first point upon which great stress 
was laid Ly the learned Advocate for 
the appellant was the question as re- 
. gards the representation of the plaint- 
iff in the mortgage suit by a properly 
appointed guardian. I have already said 
that at first Pokh Narain Singh was 
nominated by the mortgagee plaintiff 
. of the mortgage suits as the guardian 
ad litem of the minor defendants in 
the suit. Notices provided for by 
O. XXXII, r. 3 (4) were duly served upon 


jhe minor and the proposed guardian, 


‘`. and there is no dispute on this point, 
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nob appear. 
consent to act as the 
guardian ad litem and as a matter 
of fact he could not properly act as 
guardian inasmuch as he could not very 
well object to the validity of ihe mort- 
gages executed by himself. The mort- 
gagee plaintiff thereupon applied to the 
Court for appointment of another guard- 
ian and the Court appointed a Pleader 
Babu Kiran Chandra Sen as the guard- 
jan of the present plaintiff as well as 
the other minor defendants in the suit. 


Pokh Narain Singh did 
and express his 


This appointment was made on 
February 1, 1915. On March 16, 
1915, Musam at Anandi Kuar, the mother 
of Pokh Narain Singh and the grand- 
mother of the present plaintiff, filed 
an application Ex. P ia Suit No. 
77 and Ex. P-l in Suit No. 78, in 


which she stated ihat she was all along 
the guardian of the present plaintiff 
and of his elder brother and had acted 
as sich in other suits and that she had 
no interest adverse to the minors. She 
accordingly prayed that she may be 
appointed as guardian of the minors, 
the present plamtiff and his elder bro- 


ther, who were defendants Nos. 4 
and 5 in the mortgage suits. The 
learned Subordinate . Judge heard the 


Pleader for the lady and in the presence 
of Babu Kiran Chandra Sen ordered 
that she be appointed guardian ad litem 
defendants, viz., the 
present plaintiff and his elder brother 
in place of Babu Kiran Chandra Sen 
and he directed Musammat Anandi Kuar 
to file an affidavit in support of her 
petition, An affidavit’ was accordingly 
made by Kuldip Sahay who was her 
karpardaz and it is Ex. 9 in the suit. 
Thereafter on June 7, 1915, Musammat 
Anandi Kuar as such guardian-ad litem 
filed the written statements (Exs.. R and 
R-1) in the two mortgage suits in 
which she took all possible objections — 
as regards the validity of the mortgages 
and as regards there being no legal 
necessity: for the execution thereof and 
the family having derived no benefit 
thereby. She stated that there was no 
need for taking the loans and that Pokh 
Narain Singh was not the karta of the 
joint family. She further objected to 
the compound interest and the enhanc- 
ed rate of interest after the due date 
and she alleged that the two minor 
defendants had been living after the 
death of their father in their meternal 
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grandfather's house in Mauza Teus and 
that they were in no way benefit- 
ed by the loans. As regards the bond 
of 1908, she alleged that Pokh Narain 
Singh was never the guardian of the 
two minor defendants and that Bishnu 
Prasad Singh who had executed the 
mortgage of 1895 and Pokh Narain 
Singh who had executed the two mort- 
gages in suit were not the kartas of 
the joint family, the real kartas being 
Bishambhar and after his death his son 
Guru Prasad Singh. There was a fur- 
ther objection that there was no neces- 
sity to execute the renewed mortgage 
of 1908 by mortgaging several other 
properties in addition to those already 
mortgaged in the bond of 1895. There 
was an allegation. of collusion and 
concert between the plaintiff in the 
mortgage suits and the other defend- 
ants, viz, Pokh Narain Singh and Guru 
Prasad Singh. The Pleader guardian ad 
litem, Babu Kiran Chandra Sen, had also 
filed written slatement on behalf of the iwo 
minor sons of Pokh Narain Singh in which 
he had taken most of the objections which 
were taken by Anandi Kuar in her written 
statement. Postponemenis were obtained 
by Musammat Anandi Kuer on some of 
the dates fixed for hearing of the suits and 
ultimately when the suils were actually 
taken up for hearing she did not appear 
and press the objections taken by herin 
the written statement. The Pleader guard- 
ian ad litem, however, did contest the 
suits on behalf of the two minor sons 
of Pokh Narain Singh, 
Subordinate. Judge considered the objec- 
tions pressed by the guardian and overruled 
them and he passed the decree in the mort- 
“ gage suits as stated above, 


Now, it is contended on behalf of the ap- 
pellant that the appointment of Musammat 
Anandi Kuar was not in accordance with 
law inasmuch as no notice as regards her ap- 
pointment was served on the minor and that 
such a notice was necessary under the pro- 
visions of O. XXXII, r. 3, sub-r. (4). This 
contention is obviously not sound. Notice 
required by sub-r. (4) of r. 3 has to be served 
only at the initial stage and not for the 
appointment of a new guardian in place of a 
_ guardian already appointed. The proce- 
dure in this respect is laid down in r. 11 of 
O. XXXII and no provision is there made 
for the service of notice on the minor. Re- 
ference is made on behalf of ‘the 
appellant to Rajendra Prasad v, Probodh 
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Chandra Mitra (1) where it was held that 
under O. XXXII, r. 3, sub-r. (4), Civil Pro- 
cedure Code, a Court is bound to issue 
notice to the minor and his natural guardian 
before it appoints a guardian ad litem and 
the order of appointment of a guardian ad 
litem without compliance wiih the said 
provision is without jurisdiction. But that 
was 2 case of the appointment of a guardian 
at the initial stage and not a cee ofa 
change of guardian after a guardian had 
already been appointed. This question was 
considered in two later decisions of this 
Court in Satdeo Narain v. Ramayan Tewari 
(2) and Sri Thakur Radha Krishna Gopal 
Lalji v. Lakshmi Narayan (8). In the 
latter of these two decisions it was held that 
there was nothing in O. XXXII, r. 3 which 
required a notice to be given to the minor 
after the nominated guardian refuses to act 
and the Court eppoints another person as 
guardian ad litem and reference was made 
to O. XXXII, r. 11 which did not require a 
notice to the minor where a guardian is dis- 
charged and a fresh guardian ad litem is 
appointed by the Court; and the previous 
decision in the case of Rajendra Prasad v. 
Probodh Chandra Mitra (1) was explained. 
There was therefore no illegality n the ap- 
pointment of Musammat Anandi Kaur for 
want of notice to the minor. 

Next, it is contended that asa malter of 
fact there was no representation of the 
minor in the mortgage suits by Musammat 
Anandi Kuar and that the petition alleged 
to have been filed by her for her appoint- 
ment was not her petition but it was all the 
doing of Pokh Narain Singh ‘in collusion 
with the mortgagee Manna Lal. There ap- 
pears to be no justification for this suggestion, 
It is no doubt true that Anandi Kaur was 
an old pardanashin lady and was a member 
of the joint family; but I fail to underst and 
what object could Pokh Narain Singh have 
in colluding with the mortgagee Manna 
Lal and helping him in obtaining mortgage 
decrees. Some posteards and letters have 
been produced to show that Pokh Narain 
Singh was.colluding with Manna Lal. 
Some of the letters written by the karpardaz 
Kuldip Sahay to Guru Prasad Singh do 
contain complaints -against Pokh Narain 
Singh, but the complaints were on the score: 
that Pokh Narain Singh was not a.good 

(1) 59 Ind. Cas. 936;2P LT 116;6 PLJ 82; 
(1921) Pat. 156. 

(2) 71 Ind. Cas. 705; 4 P L T 147; AI R1923 Pat, 
242; 2 “Pat, 335, 

(3) 71 Ind. Cas. 341; 1 Pat. LR 86;4 PLT 329: 
ag Pat. 159; 2 Pat. 2738; A IR 1933 Bat, 


-those points. 
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paymaster and there is nothing in the letters 
of Kuldip Sahay from which it can be held 
that there was collusion between Pokh 
Narain Singh and Manna Lal. As regards 
the subsequent letters which passed between 
Pokh Narain Singh and Ram Sahay Singh, 
the servant of Manna Lal and Manna Lal 
himself, they are of dates later than the 
pasding of the decrees and the execution 
sales and delivery of possession. The 
learned Subordinate Judge appears to think 
that these are not genuine letters but were 
fabricated for the purpose of another suit 
between Ram Sahay Singh and Manna Lal. 
But even assuming that the letters are 
genuine letters, they do not go to show any 
collusion in so far as the conduct of the 
mortgage suits was concerned; in fact it is 
preposterous ‘to suppose that Pokh Narain 
Singh or Guru Prasad Singh, the adult 
male members of the family, would collude 
withthe mortgagee as against the minor de- 
fendants. The conduct of Pokh Narain 
Singh, on the other hand, shows that he did 
his best to defeat the attempts of Manna 
Lal to purchase the properties and to obtain 
possession thereof. I agree with the learn- 
ed Subordinate Judge that collusion has 
not been proved, and I hold that the plaint- 
iff was properly represented by Anandi 
Kuar. 

It is next contended that the guardian 
ad litem Musammat Anandi Kuar was 
guilty of gross negligence and that the pre- 
sent plaintiff was very prejudicially affected 
by.her conduct in not prosecuting her defence 
in the mortgage suits. The mere fact that 
the guardian ad litem did not appear at the 
hearing of the suit and prosecute the de- 
fence, would not necessarily go to show that 
the guardian was grossly negligent. A guar- 
dian ad litem is not bound to defend a suit 
if there is no valid defence totake. It is 
contended that the points taken in the 
wriften statement were all good and sub- 
stantial points and ought to have been 
placed before the Court. Now, most of the 
points raised by Anandi Kuar in her written 
statement had been raised by the Pleader 
guardian ad litem Babu Kiran Chandra 
Sen and they were pressed and considered 
by the Subordinate Judge and he came to 
the finding that there was no substance in 
The only point which does 
not appear to have been taken by Babu 
Kiran Chandra Sen and which was taken 
by Anandi Kaur in her written statement 
was the act of Pokh Narain in giving 
more properties in mortgage in the bond 
of 1908 than those given in the bond 
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of 1895. Itiis said there ‘was no jusii- 
fication for encum bering all the joint family 
properties. On examining, however, the 
matterin greater detail it appears that there 
is no substance in this objection. The addi- 
tional properties mortgaged in the bond 
of 1908 consisted of small shares in village 
Onawa comprised in four Tauzis and small 
shares in Saidpur Dumrawan, Shahpur 
Dumrawan, otherwise called Ramibigha 
(Tuuzi No. 974) and Mauza Asthana 
(Tauzi No. 267). They were all of small 
value and in the subsequent sale fetched 
a comparatively small sum as compared 
with the three villages which had been 
mortgaged in the bond of 1895; and having 
regard to the sumsecured by the mortgage 
of 1908 it cannot be said that it was an 
imprudent act on the part of Pokh Narain 
Singhin giving this security, There was 
not the slightest chance of this objection 
succeeding had it been passed by Anandi 
Kuar in the two mortgage suits. 

It is further contended that the objection 
as regards the validity of the mortgages 
for want of justifying and legal necessi- 
ties ought to have been urged in the 
mortgage suits. Itis true that they were 
not urged; but the point has been elaborate- 
ly discussed before us, and after con- 
sidering the arguments advanced and 
looking into the evidence, we are not ina 
position to say that there was no justify- 
ing necessity for. the loans. Asregards the 
loan incurred by the original bond of 
1695, executed by Bishun Prasad Singh, it 
is to be noted that that was at a time 
when neither the plaintiff nor his elder 
brother was born; in fact the loan appears 
to have been taken for the marriage of 
Hargobind Prasad, the father of the pre- 
sent plaintiff and no serious attempt has 
been made to show that there was no ne- 
cessity for the loan of Rs. 2,000 for which 
the bond of 1895 had been executed. But 
it is contended that there was no necessity 
to execute the renewed bond of 1908. At 
the time this bond had been executed the 
personal remedy under the bond of 1895 
had become barred by limitation and the 
mortgagee could proceed to realize the 
sum covered by the bond of 1895 by the 
sale of those three mortgaged properties 
only which were given in mortgage in the 
bond of 1895. Now, it has already been 
shown that the bond of 1895 carried interest 
at Rs. 1-4-0 per cent. per month with com- 
pound interest at six-monthly rests and 
there was-an enhanced rate of interést after 


‘the due date. -In the renewed bond of 1908 
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enhanced raté of interest was not charged 
and some remission was made even in the 
interest at Rs. -1-0 per cent. per mensem. 
Moreover, the manager of a joint family 
cannot besaid to act imprudently in re- 
newing an old mortgage on more favour- 
able terms instead of allowing the prop- 
erties to be sold for realization of the sum 
due on the old mortgage: the rate of in- 
terest in the renewed bond was reduced 
to Re. 1 percent. and time was obtained 
within which the family, if it was ina posi- 
tion to do so, could pay off the debt. It is 
said that Pokh Narain Singh was not the 
karta of the family and that he had no 
power to mortgage the family properties. 
The evidence shows that Pokh Narain and 
before him his father Bishun Prasad were 
transacting the businessof the family. It 
is true that Bishambhar Singh and his son 
Guru Prasad Singh, who were in the junior 
branch of the family, were said to be 
the kartas of the family; but Bishun 
Prasad and his son Pokh Narain Singh who 
came from the senior branch, appear to 
have been transacting the business separ- 
ately, although the family was joint. A 
partition suit was instituted by Pokh 
Narain Singh against his uncle Guru 
Prasad Singh; that suit was ultimately 
compromised and the petition of com- 
promise filed in that partition suit is Ex. W 
in the case. On reference to the document 
Ex. W it appears that the two morigages 
of 1906 and 1908, executed by Pokh Narain, 
were treated as valid family debts and 
Guru Prasad Singh and his branch of the 
family underlook to pay a little less than 
a half of the money due under the bond of 
1908, although the whole of the money due 
under the bond of 1906 was sllotted to Pokh 
Narain Singh. It further apears on look- 
ing at Sch. IV of the petition of compro- 
mise (x. W) that a large number of bonds 
had been executed by Pokh Narain Singh 
and Bishun Prasad Singh separately 
from Guru Prasad Singh and all these 
bonds were considered as family debts 
and were apportioned amongst the members 
of the family. Assuming, therefore, that 
Pokh Narain or Bishun Prasad were not 
the kartas ofthe family and that Bigham- 
bhar Singh and Guru Prasad Singh were 
the kartas, then the kartas of the family 
did as a matter of fact accept these two 
bonds as having been executed for justify- 
ing family necessities and took upon them- 
selves the Liability to pay the money co- 
vered” by them. There is, therefore, no 
Substance in the contention that the mort- 
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gage bonds were invalid because they were 
not executed by the karta of the family 
or that they were not for justifying neces- 
sities. Moreover, it appears that a decree 
was made in termsof the compromise and 
the present plaintiff was a party to the 
partition suit and was represented by Pokh 
Narain Singh as his guardian. Although 
the order-sheet or the decree is not of the 
record, yet it must be assumed that before 
making the decree upon the compromise 
the Court did satiafy itself that it was for 
the benefit of the minor. 

Reference has been made to the ob- 
servations of the Privy Council in the well- 
known case of Hunoomanpersaud Pandey 
v. Babooee Munraj Koonwaree (4) and it is 
contended that the power to mortgage a 
joint family property can only be exercised 
in case of need for the benefit of the 
estate and that there was no need to 
execute 2 renewed bond in 1908 nor was it 
executed for the benefit of the estate. It 
is clear from the evidence that the family 
was unable to pay the debt of 1895. It 
also appears that there was pressure on 
the estate inasmuch as the period of 
limitation for bringing a suit on the mort- 
gage of 1895 was about to expire and the 
mortgaged properties would have been sold 
ifthe bond had not been renewed. There 
wes also benefit tothe estate inasmuch as 
ihe rate of interest was reduced and time 
was obtained to pay up the debt. Ona 
consideration of these p-inls it appears to 
ma that the guardian ad litem Musammat 
Anandi Kuar cannot be said to be guilty 
of gross negligence in not pressing the 
points raised in her written statement. 
As regards the mortgage of 1903 the neces- 
sity recited therein was to meet the ex- 
penses of the case relating to Onawa. 
There is evidence on the record that there 
were several criminal cases in respect of 
this village. The order-sheets in the pro- 
ceeding under s. 144, Criminal Procedure 
Code, {Exs. A (aaa) and A (aaa-1)], the 
judgment in the criminal case under 
s. 147, Indian Penal Code, in which Pokh 
Narain Singh and others were the accused 
(Ex. Z (zz)],as well as the oral evidence on 
the record show the existence of the criminal 
cases. It is said that the £. 144 proceeding 
was finished before the date of the mort- 
gage which was November 10, 19.6; but it 
is possible that the costs were incurred by 
taking verballoansand they were repaid 
by tbe money raised under the bond of, 
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1906. It is next argued that thereis nothing 
onthe record to show that the income of 
the joint family was not sufficient to meet 
the expenses of the criminal cases; but it 
was not necessary for the lender to inquire 
as regards the previous management. It 
was sufficient to justify the loan if there 
was a need to borrow money. Moreover, 
it appears from the judgment in the mort- 
gage§suits that the Court was satisfied 
that the mortgagee had made proper 
inquiries before advancing the loans. 

On. a consideration of the entire evidence, 
I am of opinion that the plaintiff was pro- 
perly represented in the suits; there was no 
negligence on the part of the. guardian in 
not defending the suit; and there was no 
collusion or fraud between the mortgagee 
plaintiff and Pokh Narain Singh and the 
other adult male members of the family 
in the matter of the mortgage suits. 


In this view of the case it is not necessary 
to examine in detail the issues in bar. On 
the question of limitation, however, ths 
learned Subordinate Judge has found that 
the plaintiff has failed to establish that he 
attaine 1 majority within three years of the 
suit. Oa this poiat a question was raised 
whether the period of limitation was three 
years under Art. 95 or one year under 
Art. 12 of the Indian Limitation Act. 
Sir Sultan Ahmed on behalf of the respond- 
ents his argued that the present suit 
was one under Arf. 12 inasmuch as it was 
a suit to set as de asale in execution ofa 
decree ofa Civil Court. The suit, however, 
is based on the ground of fraud and Art. 95 
is cleariy applicable. Inthe Court below 
the parties proceeded on the assumption 
that Art.95 appliel. It isnot necessary to 
tefer to the large number of authorities 
cited at the Bar on this point. Is is 
sufficient to refer to the decision of this 
Court in Rameshwar Narain Singh v. 
Mahabir Prasad (5) where it was held that 
if a sale is sought to be set aside on tha 
ground of fraud the specific Art. 95 ought 

_to be applied in preference to Art. 12 which 
isa general Article. In Jugdeo Singh v. 
Ajodhya Singh, 49 Ind. Cas. 953 (6), it was 
held that a suit for recovery of possession 
of immovable property on the ground that 
the decree, on the basis of which the defen- 
dants dispossessed the plaintiff, was obtain- 
ed by fraud is governed by Art. 95 and not 
by Art. 144 of the Jadian Limitation Act. 


(5) 98 Ind, Cas. 529.8 PLT 124; (1926) Pat. 225; 
AIR 1926 Pat. 401: 5 Pat. 759, 
. (6) 49 Ind. Cas. 953. 
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In Bhan Prasad v. Bhirgu Nath (7) the suit 


` was for redemption by the Mitakshara sons 


who had not been impleaded in the mort- 
gage suit against their father and there 
does not appear to be any allegation of 
fraud, as it was a suit purely with prayer. 
to set aside the sale on the ground that the_ 
plaintiffs were not parties to the morigage 
suit in which the decree was passed. . 
As regards the question whether the 
plaintiff attained majority within three 
years of the suit, it is necessary to find 
when the plaintiff was born. According 
to him he was born on March 12, 1903 and 
therefore attained majority on March 12, 
1924. The defendants do not give any 
specific date but merely assert that he had 
attained majority more: than three years 
before the suit, The plaintiff has produc- 
ed a horoscope alleged to have been pre- 
pared by Murlidhar Pande who was a 
member ofa Brahmin family who officiated 
as purohit priest) of the plaintiff's family. 
Murlidhar is dead and the horoscope has 
been proved by his brother Shamlal Pande - 
(P. W. No. 7). Shamlal in his deposition 
states that the horoscope. was written by-.his 
brother Murlidhar in his presence, that it 
is the horoscope of the plaintiff Madho 
Saran Singh, that the first portion of the 
horoscope was written on the date of the 
plaintiff's birth and the remaining portion 
and that 
the date of birth stated in the horoscope 
was the correct date. The learned Sub- 
ordinate Judge appears to be of opinion 
that much reliance cannot be placed upon 
itas it can be prepared at any moment 
and that a look at the horoscope would show 
that the whole of it was written at one time. 
These do not appear to be sound reasons 
for discarding the horoscope. It is not 
possible to say by merely looking at the 
document that the whole of it was written 
atone time. As regards the admissibility 
of the horoscope, the learned Judge has 
relied upon a decision of this Court in 
Kumar Ganganand Singh v. Maharaja Sir 
ftameshwar Singh Bahadur (8) and has 
held that the document was admissible in 
evidence. Sir Sultan Ahmed refers to 
Satis Chunder Mukhopadhya v. Mohendro 
Lal Pathuk (9), where it was held that the 
horoscope was not admissible under s. 32 (6) 
of the Indian Evidence Act. But in the 
present case the horoscope is -said to be 


(7) 116 Ind. Oas. 543; 10 P L T2141; AIR 1329 Pat, 


(8) 102 Ind. Cas, 449; 8 P L T 230, 
(9) 17 0 849, N 
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used as evidence not under’s. 32 (6) but in 
order to corroborate the evidence of a 
witnéss Shamlal Pande who says that it 
was written in his presence on the date of 
the plaintiff's birth and it helps him io fix 
the date of the birth. Whatever may be 
said as regards the horoscope, the hathchita 
Ex.5 of the chaukidar containing the 
date of birth of the plaintiff is certainly 


admissible ‘in evidence. It was no 
doubt, written by the daffadar 
Neyamat Husain (P. W. No. 6) as the 


chaukidar was illiterate; but r. 126 ʻa) at 
p. 61 of thé Police Manual provides that 
the hathchita is to be kept by the chauki- 
dar in the prescribed form and that in 
casé of his illiteracy it could be written 
up by someone else. Neyamat Husain 
swears that he wrote the entry at the 
request of the chaukidar who’ was illiter- 
ate. We have examined this hathehita 
and wé are Satisfied that it is a gentine 
document and the entry therein about the 
date of birth of thé plaintiff is a genuine 
entry. I am, therefore, of opinion that plaint- 
iff has ‘established that ‘he attained 
majority within three years of the suit. 
The suit, however, fails on the merits and 
the appeal must be dismissed with 
costs. 

Courtney-Terrell, C. J—I entirely 
agree and have nothing to add. 

N. Appeal dismissed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 198-73 of 1932 : 
March 3, 1933 
: -~ BSAADUDDIN, À. J. C. 
PUNJAB NATIONAL BANK, Lrp.— 
APPELLANT 


VETSUS 
DINA NATH AND ANOTHER — 


RESPONDENTS 

Limitation Act (IX of 1508), Sch. I, Art. 182 &)— 
Final order, meaning of—Order transferring execution 
tu another Court for rateable distribution- -Whether 
final order. 

The expression ‘final order’ in Art. 182, cl. (5), 
Limitation Act means anorder which conclusively 
decides the matter between the parties, An order 
which does not according to evidence purport to bea 
final order cannot be taken to be as such because some 
other final order which must bave been passed is not 
forthcoming. 

Where the execution Goutt transfers the execution 
to another Court forthe purpose of enabling the 
‘decree-Holder to receive his rateable distribution, 
so far asthe Court seized with the execution ig 
concerned, it isa final order. i 


F. O. A. from an order of the First Class 
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Sub-Judge, Peshawar, dated August 3, 
1932, - 


Lala Charanjit Lal, for the Appellant. 

Mr. Hukam Chand, for ihe Respondents. 

Judgment.—-The bank obtained a decree 
from the Lahore Court against respondents 
for recovery of Rs. 6,427-12-1 with future 
interest at Rs. 10 per cent. per annum till 
realization. The decree was ex parte,and 
was passed on December 20,1923. The d8cree 
was transferred to Peshawar for execution 
and on receipt here was made over to Judi-- 
cial B. A. C. for disposal. The first execution 
application was thus presented to that 
Court on May 30, 1924. The proceedings 
went on for over two years without any. 
tangible result being obtained and by: 
order dated July 22, 1926, they were stayed 
sine die. The second application was pre- 
sented on December 1, 1926- and on 
June 29, 1927 the sum of Rs. 5,000 was 
recovered and proceedings filed in part 
satisfaction. The third application was 
instituted on July 21, 1927 and on Octo- 
ber 29, 1927 a further sum of Rs. 940 was 
recovered and again proceedings filed in 
part satisfaction. These three applications 
were presented through the late Lala 
Mathra Das, 

On July 5, 1929 the bank instituted 
fourth application through Lala Charanjit 
Lal. There was no mukktarnama attached, 
but it was noted on the application itself 
that mukhtarnama . had been filed in the 
previous proceedings. This application 
was presented to the Sub-Judge, Peshawar, 
The records of the third application do not 
contain any such mukhtarnama but it was 
represented that. there was yet another 
application between October 29 and July 5, 
that is to say, on December i, 1927 
which was presented by Lala Mathra Das 
in the Court of Judicial E. A. O. The 
proceedings on this application continued 
for a long time during which Lala Mathra 
Das died(on June 4, 1928) and Lala Charan- 
jit Lal says that he filed his mukhtar- 
nama on June 9, 1928, in these proceedings. 
An order is said to have been passed by 
the Judicial E.A. C. transferring the exe- 
cution to Sub-Judge for rateable distri- 
bation there. The records of the proceed- 
ings of this application are not forthcoming 
and question at issue now is whether or 
not this is a fact that Lala Charanjit Lal 
did file his mukhtarnama in these proceed- 
ings. To continue the narrative, it is 
necessary to note that the judgment-debtor 
objected to the execution (Note: It was not e 
objected that Lala Charanjit Lal was not 
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duly authorized, nor was his note that his 
mukhtarnama was on the record of pre- 
vious proceedings challenged), and finally 
the application on July 5, 1929, was dis- 
missed in default on July 30, 1930, without 
deciding the objection raised. On the 
very same date decree-holder instituted a 
fresh application in the Judicial E. A. O's 
Court trough the same Counsel. This 
application was also not accompanied with 
any mukhtarnama but it bore a note similar 
mio the one given on the 4th. This appli- 
cation after some infructuous proceedings 


was dismissed in default on July 15, 1931.’ 


It must be noted that during proceedings 
on this application objection was for the 
wärst time raised as tothe authority of Lala 
«Charanjit Lal and was decided by order 
dated June 25, 1931, against him. 
The present application was instituted on 
August 7, 1931 and was met with the 
sbjection that it was barred by time on 
“the ground that the applications of June 5, 
1929 and of July 30, 1930 were not in 
accordance with law and were not presented 
by a duly authorized person and therefore 
sould not keep the decree alive. From 
“the history of the execution proceedings 
above given, it will be seen that the ques- 
ion is whether or not an application for 
xxecution was presented on December 1, 
M927 and if so, whether any final order 
fas passed thereon and on what date. 
Secondly, whether the application of July 5, 
M929, was presented by an authorized agent 
nd therefore was sufficient to keep the 
lecree alive. According to the amended 
1.5, Art. 182, Limitation Act, three years’ 
period is to be counted from the date of 
inal order passed on an application made 
n accordance with law to the proper 
Jourt for execution. Decree-holder’s 
Jounsel contends that from the endorse- 
aent by the muharrir on the back of his 
application of July 5, 1929, it appears that 
«n order was passed by the executing 
Jourt on June 2, 1929, staying execution 
ill decision of declaratory suit in the 
senior Munsif’s Court. As noted above, 
he whole file is not procurable and assum- 
ng for the sake of argument that there 
gas such an application for execution as 
contended, and on it an order in the 
erms above referred to was passed on 
Wune 2, 1929, can it be possibly called a 


inal order as required by the clause?, 


Jacree-holder's Counsel contends that a 
«nal order means the last order, but I 
am affaid I cannot accept this interpre- 
&tion, So far as I see, final order means an 
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order which conclusively decides the matter 
between the parties. For example, in’ 
Wharton's Law Lexicon it is stated that 
final order means a conclusive decision 
of the Court as distinguished from inter- 
locutory. In Webster's Dictionary I find 
that final order means, decision, judgment, 
decree or sentence of a Court which ends. 
the action or proceedings in the Court that 
makes it, leaving nothing further to be 
determined by the Court or to be done 


‘except the administrative execution of the 


decision, judgment ete.. or an order which: 
is conclusive as to the jurisdiction and 
precludes tke right of appeal to or con-. 
tinue the case in any other Vourt upon the 
merits. But apart from that, even ac- 
cording to the terms of the note by the 
muharrir, this could not be the last order 
in the case. It was obviously an inter- 
mediate order or an order in execution of the: 
final order passed long before it; it simply 
said that the proceedings were stayed 
pending decision of the declaratory suit. 
Counsel’s position is that because the 
record is not forthcoming and because it is 
not known what was the final order passed 
by the Court, we must take this as a 
final order. I am afraid this is an abso- 
ultely fallacious argument. An order 
which does not, according to evidence, 
purport to be a final order cannot be taken 
to be as such because some other final 
order which must have been passed'is not 
forthcoming. All that we know „about this 
application of December 1, 1927, is that 
it was presented to the Court of Judicial 
E.A.C. where the execution was pending 
and it asked fora rateable distribution of 
the assets in the hands of the Subordinate 
Judze 

The Judicial E. A. ©. transferred the 
execution there for the purpose of enabling 
the decree-holder to receive his rateable 
distribution. So far as the Court seized 
with the execution was concerned, this 
was the final order and it was passed on 
December 1, 1927. The proceedings in the 
Sub-Judge’s Court were merely formal 
proceedings. Anyhow itis for the decree- 
holder to show-that there a was final order 
passed in these proceedings and ona date 
which would bring his applications of July 5, 
1929 and of July 30, 1930 within limitation, 
Heis unable to suggest that any final 
order was passed, and if so, on what 
date? There is no doubt that the appli- , 
cation of December 1, 1927 was presented 
in Court by Lala Mathra Das who was the 
duly authorized agent of the bank, but ag 
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the date of the final order has not been 
proved or otherwise established, it has 
got no bearing on the present issue. The 
application of July 5, 1929, was admitedly 
presented through Lala Charanjit Lal. His 
authority was questioned on December 22, 


1930, but no decision was given. 
The next application was presented on 
July 30, 1930 and was open to the 


same objection, that is to say, it did not 
contain. any power-of-attorney. Ques- 
tion was again raised as to the authority 
of Lala Charanjit Lal and on December 22, 
in addition to relying upon 
his power-of-attorney alleged to have 
been filed in the previous case, he pro- 
duced a fresh power-of-attorney. As noted 
above, this objection was decided by 
order of the Court dated June 25, 1931. 
Mr. Charanjit Lal contends that this 
order does not decide the objection, 
but simply refuses his prayer to 
produce secondary evidence in support 
of the fact that he had filed his power- 
of-attorney in the proceedings taken in 
execution on application of December 1, 1927, 
Here again [am afraid I cannot accept this 
contention. In para. 3 ofthe order the learn- 
ed Judge wrote: 

“On a previous occasion too, this sort of objec- 
tion was made by the judgment-debtor and the 
application is on the file. In order to meet this 
objection L. Charanjit Lal has filed a power of 
attorney signed by the Manager of the Punjab 
National Bank, Feshawar, while as a matter of 
factthe decree was of Lahore branch and not of 
the Peshawar branch. Ibis cannot have any re- 
trospective effect as its effect will be for the 
future and not for the past, According to O. lJ, 
r. 4, a Pleader cannot act withont a  power-of 
attorney.” 


The only construction that I can put 
upon this paragraph is that the finding 
arrived at was that the preceding appli- 
cation had been presented _ without any 
power-of-attorney, and incidentally it 
also refused 10 recognize that there was 
a power-of-attorney placed on the pro- 
ceedings of the application of December 
1, 1927. It is true that in the final 
paragraph the learned Judge remark. 
ed. 
“if is alleged that the power of-attorney in 
favour of Lala Oharanjit Lal has been lost and 
L. Obaranjit Lal wants that certain witnesses 
might be examined to prove the loss of the power 
of attorney. Under œŒ. 65, Evidence Act, secon- 
dary evidence is admissible where the original 
document has been burnt or lost. But in the 
present case the every existence of the document 
js denied. The objection had been raised before 
the present execution proceedings 1 therefore hold that 
no secondary evidence can be taken.” 


Even if I were to take the view con- ` 
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tended for by Mr. Charanjit Lal the 
position of the decree-holder is not im- 


proved thereby. This paragraph refused 
to allow secondary evidence to be given 
of the power of.attorney which was said 
to have been placed on the record of 
the execution petition of December 1, 
1927. The ground of refusal however 
was that a definite finding that power 
of attorney had been placed on sub record 
as alleged. This finding may or may 


‘not be correct, but it isa finding which 


still stands unchallenged. No appeal 
was lodged against it and no review 
was sought. Thereforeto my mind the 
position is perfectly clear. The Court 
by this order definitely found that no 
power of attorney had been placed on 
the record of the application of Decem- 
ber 1, 1927. It also definitely found 
that the application of July 5, 1929, 
was not presented by a duly authorized 
agent. Under these circumstances the ap- 
plication of August 7, 1931 was not within 
the period of three years as required by 
Art. 182, Limitation Act. -~ 

. Lastly it is contended that the appli 
cation of August 7, 1931, was not ií 
fresh application, but in continuation o. 
the previous application which was dis» 
missed cn July 15, 1931, on the groun 
that the Court had admitted its mistake 
and in itsorder deted August 10, 1931 
noted that the previous file should he 
sent for and process isiuel against th 
judgment-debtor. Whatever the orde 
of the Court, the fact remains that th: 
application, rightly or wrongly, had bee; 
dismissed in default and c:nsequently ; 
could not be revivedin the way the Cour 
proposed to do by its order of August 1» 
1931. For purposes of limitation th 
application dated August 7, 1931, wi 
have to be taken as a fresh applicatio 
for execution and əs such, it is, as nō 
ed above, barred by time. The resu 
of the above discussion is that the pre 
sent execution has been rightly disallov 
ed as beyond time and according’ 
this appeal fails and is hereby dismisse 
with costs. . 

N. Appeal dismissed. 
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RANGOON HIGH -COURT 
Criminal Revision No. 79-A of 1934 
March 5, 1934 
“Psar, O. J., AND Das, J. 
EMPEROR — OPFosıTE PARTY 
versus 
SHWE BEIN—APPLIicsnt 

Penal Code (Act XLV of 1860), s. 3¢46-A—Ojfence 
under—Sefience of whipping in addition to deten- 
ion in orstal School— Legality of— Burma Pre- 
meng Crime (Young Offenders) Act (III of 19:0), 

Whore the accused was convicted for an offence 
der s. 366-A, Penal Code and sentenced both to 
‘etention at the Borstal School and also to receive 
4 lashes : 

Heid, that the sentence of whipping in addition 
>a punishment to which he was liable not under the 
‘ena! Code but under s. 25 (1) of Burma Preven- 
“ion of Orime (Young Offenders) Act III of 1939, was 
legal. E A 

Where the accused has given way to his 
assions, detention in a Borstal institution is 
ormally not likely to prove either so efficacious or 
9 salutary a punishment as a whipping, which in 
ach cases operates as a wholesome and striking 
eminder that young men must behave themselves 
woperly in their relations with women and girls 
nd must learn to control their natural instincts, 
‘his object is much more likely to be achieved by a 
rhipping than by a period of reflection and detention 
n a Borstal institution 

Petition for revision against an order of the 
3pecial Power Magistrate, Kyaukpyu. 

Page, C. J.—In this case the accused, 
who at the time when he committed the 
flence was over 18 years of age was 
rxonvicted -by the Sub-Divisional Ma- 
sistrate of Kyaukpyu of an offence under 
a. 366-A of the Indian Penal Code and was 
sentenced to be detained in the Borstal 
3chool, at Thayetmyo for two years and also 
o receive 20 lashes. 

It appears that while Ma Ma Lon, a little 
girl 15 years of age, was ‘getting water 
at the village well one afternoon the accused 
tame up, threatened Ma Ma Lon with a 
lah and dragged her away towards his 
iouse across the paddy fields. When her 
Kriends came up she cried out to them not 
;0 follow her as she would be injured. The 
iccused then took her into his house and 
luring that night had sexual intercourse 
with her against her consent. 

The accused appealed against his convic- 
sion but the learned Sessions Judge 
dismissed the appeal. The conduct of Shwe 
Bein was about as disgraceful as it could 
possibly be and in my opinion for such an 
offence as that of which Shwe Bein was con- 
wicted a sentence of whipping was the 
nost appropriate punishment that could be 
awardgd to him. : 
- In this case, however, for one offence the 
accused was sentenced both to detention at 
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the Borstal School and also to receive 20 
lashes under s. 25 (L) of Act III of 1930: 

“To any trial against any person between 16 and 
19 wherea sentence of imprisonment would ordinari- 
ly be passed, the Court may, instead of passing such 
sentence, direst that such person shall be sent to a 
Borstal School for a period of not less than two years 
and not extending beyond the age of 21” 
and by s. 3 of Act VIII of 1927: 

“In addition to the persons punishable under s. 4 
ofthe Whipping Act, 1909, with whipping in lieu of 
or in addition to, any other punishment to which they 
may be liable under the Indian Penal Code, any 
person shall be so punishable who commits any 
offence under ss 324, 325, 226, 329, 331, 333, 365, 
366, 368-4, 357, 368, 36%, 372 or 283 of the said 
Code.” 

Now, it is to be observed that in the pre- 
sent case the accused was sentenced to 
whipping in addition toa punishment to 
which he was liable not under the Indian 
Penal Code but under s. 25 (1) of Act ITLof 
1930. In my opinion such a sentence is 
illegal. The Local Government, exercising 
the power of clemency prescribed under 
s. 401 of the Criminal Procedure Code, has 
remitted the sentence of whipping and by 
reason of the order of Shwe Bein's detention 
at the Borstal School that has been passed 
upon him the accused Shwe Bein has es- 
caped a well-deserved whipping. I think 
it advisable to add that in a case such as 
the one under consideration where the ac- 
cused has given way to his passions, deten- 
tion in a Borstal institution is normally not 
likely to prove eilher so efficacious or so 
salutary a punishment as a whipping, which 
in such cases operates asa wholesome and 
striking reminder that young men must be- 
have themselves properly in their relations 
with women and girls and must learn to 
control their naturalinstincts. This object 
is much more likely to’ be achieved if I un- 
derstand human nature, by a whipping than 
by a period of reflection and detention in a 
Borstal institution. ` 

As the sentence of whipping has been 
remitted it is nət necessary to pass any 
order in revision. 

Das, J.—I agree. 


N. | Sentence remitted. 





CALCUTTA HIGH COURT 
Jury Reference No. 53 of 1933 
February 27, 1984 - 
MUKERJI AND S. K. Guosz, JJ. 
. DEBENDRA CHANDRA SARKAR alias 
DEBENDRA NATH SARKAR—Aoccusgp 
- —PETITIONER ` 
versus A 
EMPEROR— OPPOSITE PARTY 


_ Criminal Procedure Code (Act V of 1898), s, 162— 
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” SE a y 2 . . eek 
Cross examination of Investigating Police Oficer— 


Conformance. to provisions of s. 162—Necessity of - 


—vidence showing elements of dowbt—Acquittal by 
jury, if can be interfered with. 

When the Investigating Police Officer is allowed 
to be cross-examined by the defence, the Judge 
should conform to the provisions of s. 162, Crimi- 
nal Procedure Code, as it was with the object of 
guarding against a true case being spoilt by an 
unscrupulous Investigating Police Officer that these 
provisions were enacted. 

In acriminal trial certain persons who were 
named as witnesses in the First Information Report 
were not examined and there was ne satisfactory 
explanation given forthe omission. The man who 

"wrote the ejahar was not examined though the Police 
Officer concerned denied ‘having asked for a written 
ejahar. The Oircle Inspector who came to the scene 
of occurrenc3 and at whoseinstance the charge sheet 
was made was also not examined ; | 

Held, that the procedure was improperand there 
were points on which it was open to the majority of 
the jury to hold that there were elements of doubt in 


the case, and that the verdict of acquittal should not . 


be interfered with.- 

Messrs. N. K. Basu, Suresh Chandra Ta- 
lugdar and Ramendra Chandra Roy, for the 
Accused, 

Messrs. D. N. Bhattacharji and A. C. Sen, 
for the Crown. 

Judgment.—There are several reasons 
why we feel that we shall not be justified in 
interfering with the verdict of the majority 
of the jury in this case. 

In the first place, there appear to have 
been three persons, namely Kandu, Gopal 
and Shib Charan, who were named as wit- 
nesses in the first information but they have 
not ‘been called. No explanation worth the 
name has been given for the omission to 
them; the suggestion put forward by the 
prosecution being that they may have been 
gained over, but there is nothing on which 
such a suggestion could be supported. In 
a case like this, where the important wit- 
nesses examined are tenants either exclu- 
sively or, at any rate, party of landlord in- 
terested in the prosecution, such an omis- 
sion must necessarily tell very heavily on 
the prosecution case. 

Secondly, a written ejahar was produced at 
the thana, the prosecuiion case being that 
it was written out, because the Police 
Officer concerned asked for a written ejahar. 
The Police Officer has denied the story. 
The man who wrote it out has not been 
examined. In his absence it is not possible 
to ascertain what exactly was the version 
of the informant at the-time when the eja- 
har was put first down in the writing or 
whether the writing represented a genuine 
-version given by the informant himself or a 
version coloured by interference from other 
sources. : 

Thirdly, and this, in our opinion, is of 
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far greater importance, the story given by 
the witnesses of burnt paddy, etc., being 
found by the Sub-Inspector when he arriv- 
ed at the spot was contradicted by the latter, 
It would not be sufficient to say in answer, 
as the Judge has purported to say that 
there is nothing in the Police Diary sup- 
porting the denial of the -Sub-Inspgctor. It 
was a negative, which might nat#rally not 
find a place in the Diary and yet may be 
true. It is noteworthy that the Sub- 
Inspector's honesty has been challenged, 
the Circle Inspector who came on later om 
the scene and at whose instance the charge- 
sheet was submitted and who must alsc 
have seen the burnt paddy, etc., if the 
story as to their existence was true, was not 
called as a witness. The omission to cal) 
him as a witness was,in our opinion, ex: 
ceedingly unfortunate. 

Then, there is the. fact that some rent re 
ceipt, ete., were saved from the fire ana 
later on produced in Court for the purpose 
of proving possession. The explanation ar 
to how they were saved is not very satisfac 
tory and in any event, is somewhat conflict 
ing so far as its details are concerned. 

On the whole, we think, there are point: 
on which it was open to the majority of the 
jury to hold that there were elements 0! 
doubt in the case. 

We desire to draw the attention of the 
learned Judge to the provisions containe: 
in s. 162 of the Code of Criminal Procedurs 
and to impress on him the necessity o 
conforming to the said provisions when the 
Investigating Police Officer is allowed + 
be cross-examined by the defence. It wa. 
with the object of guarding against a true 
case being spoilt by an unscrupulous In 
vestigating Police Officer that these provi 
sions were enacted. The provisions, as fa 
as we can see, have not been been con 
formed to in this case. 

The reference is rejected. The accusec 
are acquitted and should be discharged. 

N. : Reference rejected. 


NAGPUR JUDICIAL COMMISSIONER” 
COURT i 
Oriminal Revision No. 347 of 1933. 
February 2, 1984. 
GRILLE, J. O. 
KAMLA PATEL— APPLICANT 
versus 
BHAGWANDAS AND OTHERS 
NON-APPLICANTS x 
Penal Code (Act XLY of 1860),ss, 77,499, 500- 


1934 
Remarks made by Judge in the course of his 
official duty—Liability, 1f exempted—Words prima 
facie defamatory and not bearing directly on maiter— 
Complaint, if io be admitied—Frotection to witten 
judgment and remarks in the course of cral 
judgment— Distinction, if exists 

The existence of exceptions to s. 499, Penal 
Code, indicates that the provisions of s. 77 cannot 

- by themselves cover the case of remarks made 

by a Judge or Magistrate in the course of his 
office, so as to exempt him from any liability 
under 940. Where the words complained of 
are thentelves prima facie defamatory and donot 
bear directly on the matter in hand, ‘there is a 
prima facie case and the complaint should be 
admitted even if s. 77 were held to apply. 

There is no distinction in respect of the pro- 
tection afforded by s. 77, between a written 
judgment and remarks made in the course of a 
judgment delivered orally. 

the 


Cr. R. from an order of 
Magistrate, Mandla. 

Mr. T. J. Kedar, for the Applicant. 

Mr. D.T. Mangalmurti, for the Non-ap- 
plicants. 

Mr. P. Lobo, for the Crown. 


Order.—The applicant in this case had 
brought a complaint under s. 500, Indian 
Penal Code, against three membersof the 
Village Panchayat Criminal Bench which 
had convicted him of an offence under 
s, 323, Indian Penal Code, alleging that 
they passed certain defamatory remarks 
in the course of their judgment. The 
Headquarters Magistrate, Mandla, dismis- 
sed the complaint under s. 203, Criminal 

- Procedure Code and the District Magistrate 
declined to interfere. I am now asked 
that tle orders in the Courts below should 
be set aside and that the- Magistrate 
should bê directed to proceed according 
tolaw. The conviction by the Village Pan- 
chayat Bench in respect of which the pre- 
sent accusation is made was set aside by 
the District Magistrate on the ground that 
during the trial of the case the accused 
himself was made a member of the Bench 
and that consequently there was no juris- 
diction. In his order dismissing, under 
“8. 203, Criminal Procedure Code, the com- 
plaint under s. 500, Indian Penal Code, the 
Headquarters Magistrate has given as 

his reasons for dismissing the complaint 
that the Village Panchayat were acting 
judiciallyin passing the judgment and 

“that they are protected under s. 77, Indian 
Penal Code and hold that inview of this 
section they cannot be prosecuted under 
s. 500, Indian Penal Code, in respect of 
any remarks passed in the course of their 
judgment, This view is upheld by the 
District Magistrate in revision. His order 
mis@alled a judgment, is-as follows; 
“|. This is -a revision. application. filed by 
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Kamla Mukadam against the order of the Sub-. 
Divisional Magistrate, Mandla, dismissing the 
complaint under s. 203, Criminal Procedure Code.” 
. “2, On January 7, 1233, a complaint was filed 
against Kamla Mukadam before the Village 
Panchayat, Nainpur Ona May 4, 1933, the Deputy 
Commissioner issued an order appointing Kamal 
Mukadam as a Panch. On that date, therefore, 
he ceased to be subject to the jurisdiction of 
the panchayat: On June 13, 1933, the panchayat 
decided the complaint and inflicted a fina on 
Kamla. I have cancelled these proceedingsas on 
the date on which the order was passed the 
appellant was no longer subject to the jurisdiction 
ofthe Nainpur panchayat” 

“3. In the order reported by the panchayat 
it wasstated thatthe mere name of the Mukadam 
was sufficient proof. I have pointed out the im- 
propriety of this remark to the panchayat. . Butin 
my opinion the view adopted by the lower Court 
is correct, that sufficient grounds do not exist 
to impugn the good faith of the panchayat; 
The fact that the appellant was subjectto their 
jurisdiction when the complaint was filed against 
him must have misled the Village Bench which 
also appears to have allowed its pen to run 
away withit. The applicationis rejected.” 


It appears to me that the point in both 
the complaints before the Headquarters 
Magistrate and the application in revision 
has been missed. Both Courts are correct 
in saying that although the Bench had 
no actual jurisdiction fo convict the ap- 
plicant of an offence under s. 323, Indian 
Penal Code,as the applicant was not at 
the timeof delivering judgment amen- 
able to their jurisdiction, they - cannot be 
held to haveacted in bad faith and. are 
protected in so far as any action connected 
with the actual conviction jis concern- 
edby s. 77,Indian Penal Code. Butit is 
not in respect of his conviction that the 
present applicant complains. His griev- 
ance relates to the remarks made by the 
Village Panchayat in. convicting him, re- 
matks which the learned District Magis- 
trate has held to be improper and which 
he has already pointed out.to the panchayat. 
The remarks are tothe effect that the ac- 
cused in the case is such a person that 
his very association with the case makes 
the matter so clear that no further proof is 
required. Although the circumstances of 
the conviction are such as to leave no 
doubt thatthe Village Panchayat. believed 
in good faith that they had jurisdiction 
to convict the accused, the words used are 


- not such which can prima facie besaid to 


have beenmade in good faith and to 
entitle the non-applicants to the benefits 
of s, 203, Criminal Procedure ` Code, at 
sight. Section 77, Indian Penal Code, is 
not the only section which is concerned with 
the protection of Judges. and Magistrates 
in the exercise of their office, ‘There are 
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also theexceptions to s. 499 to be cons 
sidered and their very existence indicates: 
that the provisions of s.77 cannot by them-. 


selves cover the caseof remarks made by ps 
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ig unnecessary no decres should be prepared. Con- 
sequently r. 11, Chap V of tbe Rules of the Patna 
High Court is not contrary to 8. 33 Pramatha 
Nath Roy v, Lee (i), referred to. |p. 114, col 2.) 

> „The judgment in a case was pronounced on October 
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a Judgeor Magistra'e in the course of his £2!0,1931. On the 29th the plaintif applied | for a 
office. so as to except him from any copy of the judgment and decree and the order made 
’ 


liability unders.500, Indian Penal Code. 
I am unable toappreciate the distinction 
drawn by the learned Counsel for the 
non-applicants to the effect that the pro- 
tection afforded by s. 77 operates in res- 
pect of a written judgment and would 
not do so in the case of remarks made in 
the course of a judgment delivered 
orally. 

The words complainel of themselves are 
prima facie defamatory and do not bear 
directly on the matter in hand, namely the 
question of the alleged assault. Manifest- 
ly there wasa prima facie case against 
the accused and the complaint should have 
been admitted even if s. 77, Indian Penal 
Code, wereheld to apply. The non-ap- 
plicants were not relieved of the necessity 
of showing good faith and although there 
would have been justification in dismissing 
the complaint under s. 20%, Criminal Pio- 
cedure Uode, with reference to the juris- 
- diction of the Village Panchayat to convict 
the accused, there can be none for dismissal 
of acomplaint alleging that such words 
were used. The order of the dismissal of 
the complaint under s. 203, Criminal, Pro- 
cedure Code, is set_aside. The complaint 
will be admitted and*the trial proceeded 
accordingly to law. 


N. Case remanded. < 


———a 


PATNA HIGH COURT 
Appeal from Remand Order No. 149 of 1933 
January 3, 1934 
WORT ano VARMA, Jd. . 
LACHMINARAIN TEKRIWALA AND 
OTHERS— DEFENDANTS — APPELLANTS < 
versus 
JOGESH CHANDRA LAHARE —PLAINTIFF 
AND MOHAMMAD SHEIKĶKH—DEFENDANT— 
“ RESPONDENTS 
smitatton—Civil Procedure Code (Act V of 1908), 
Py cases High Court Rules, Chap. V, r.J1— 
Whether ultra vires—Judgment—Application for copy 
—-Order that decree was not drawn up - Subsequent 
petition that no decree need be drawn up—Leriod 
between order and petition—Whether can be deducted 
to determine question of limitation for appeal. 

Section ~ 33, Civil Procedure Code, merely 
states that the decree shall follow the judg- 
ment;it in no way precludes the Court from 
following the practice of preparing a decree when 
an application is made and it does not preclude the 

“High Oourt from making 6 rule that where a decree 


on that application was: “No decree was drawn 
in view of r. 11 at page 27 of the High Court Rules 
and there isno direction of the Court to draw the 
decree Therecord is sent herewith”. On January 
5, 1932, plaintiff filed a petition stating the§effect of 
the former order and stating particularly that as 
the case was dismissed and no costs were ordered no 
decree need be drawn up unless the Court other- 
wise directed : 

Held, that the period between ¿October 30, 1931, 
the date upon which a copy of the judgment 
was given to the plaintiff, and January 5, 1932, 
when he petitioned the Court to order the preparation 
of the decree was a period, within the control of the 
plaintiff and therefore could not be deducted for the 
purpose of determining the question of limitation. 


Appeal from an order of the District 
Judge of the Santal: Parganas, ` dated Jan- 
uary 30, 1953, reversing that of the Subordi- 
nate Judge, Deoghar, dated Oclober 10, 193). 


Messrs. S. M. Mullick and S. S. Bose, for 


‘the Appellants. 


Mr. N. N. Sen, for th» Respoatenis. 

Wort, J.—This is an appeal from a 
decision of the learned District Judge of the 
Santal Parganas, remanding a case to ihe 
Court of the Subordinate Judge, as the Sub- 
ordinate Judge had disposed of a mortgage 
suit on a preliminary point. The appellant, 
before us was the purchaser of the equity of 
redemption of the property mortgaged and 
was for that reason made a party tothe 
mortgage action. The appellant seems to 
have been the defendant who .bore the 
burden of the defence in the trial Court 
and two substantial questions were raised 
by him. 

It was contended in the first place that 
the transaction was a fictitious one intended 
to defeat creditors and secondly that the 
mortgage deed was unenforceable as it bad 
notbeen attested in accordance with law. 
The trial Court determined the latter of the 
two questions in favour of the defendant 
and accordingly dismissed the suit. The 
matter then came on appeal to the District 
Judge and the District Judge reversed the 
finding of the Subordinate Judge on the 
question of attestation and accordingly 
remanded the action, as I have already 
stated, to the Subordinate Judge for the 
determination of the other issues in the 
case, 

It was faintly argued by Mr. Sushil 
Madhav Mullick, who appears for the ap- 
pellants, that the question of fact whethe, 


1934 
the document was properly attested or not 
was open to this Court; but that argument 
cannot possibly be supported. The deter-. 
mination of that question by the Distric 
Judge was the determination by the Tas 
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Court of fact; and although the matter“ 


before us is whether the remand order was 
erroneous or not, no question of fact’ which 
was to bẹ determined by the District Judge 
in his &ppellate jurisdiction can pcssibly 
be opentothis Court. Speaking for myself 
I cannot imagine such a case, but it may 
well be that if there were any questions of 
fact strictly within the ambit of the remand 
order as this Court is the First Coart-of 
Appeal, as regards that order, it might be 
said that that question of fact, if strictly 
coming within the ambit of the remand 
order, might be open for determination by 
this Court. ButI purposely do not come 
to any decision onthat matter. Iam how- 
ever, Clearly of the opinion that the question 
of fact urged by Mr. Mullick is not open te 
this Court for determination ‘That would 
dispose of the appeal hid it not been for 
another question which his been argued by 
Mr. Mullick on behalf of the appellant. 
“Ib is contended that the appeal to the 
District Judge was barred by imitation 
as not having been presented within the 
prescribed time. It is quite clear that by 
s. 3 of the Limitation Act whether the point 
was taken or not, the Court of the District 
Judge should have dismissed the appeal if 
-he found that it was out of time. 
-what happened:in the Court below as re- 
gards this matter is not clear but there is 
an affidavit before us, the facts in which 
have not been denied, that when the 
appeal came on for hearing before the 
District ‘Judge the question of limitation 
‘was argued. Itis a matter of surprise, 
therefore, to find no reference in the judg- 
. ment of the District Judge on this point. 
That fact becomes relevant for reasons 
which I shall in a moment state, So far as 
the question of limitation was concerned, 
itis argued by Mr. Sen on behalf of the 
respondents that his appeal was within 
time. The actual facts which do not 
appear to be in dispute, are these. The 
judgment of the Subordinate Judge was 
` pronounced on October 10, 1931. On the 
29th of the same month the- plaintiff applied 
` for a copy of the judgment and decree and 
the order made on that application was this; 


‘*. “No decree was drawn in view of r. 11 at p.27 of 
the High Court Rules and there is no direction of the 

. GOourt to draw the decree. The record is sent 
- herewith". 







Exactly-: 
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#3Under the Circular Rules: and Orders 
Teférted to,r.1{of Chap. V provides as 
follows:*" K i 

“In suits for money including suits upon mort- 
gage, etc,, no decree need be drawn up if neither 
‘party hasto recover anything unless the Judge - 
otherwise directe,” i 


That was the rule referred to inthe order 
- which I have just read. Nothing was done 
by the respondent plaintiff until January 
5, 1932. He then filed a petition stating the 
effect of the former order and stating 
particularly that as the case was dismissed 
and no costs were ordered, no decree need 
be drawn up unless the Court otherwise 
directs. Then he referred to the Circular 
Rules and Orders which I have mentioned. 
Then he alleged ia his petition that as he 
intends to prefer an appeal a decree is 
required: i 
“Itis therefore prayed that your Honour may be 


graciously pleased to direct the office to draw up the 
‘decree in the above case”. 

It is quite clear on the face of it, therefore, 
that he was outof time in applying for the 
direction of the Court to prepare a decree 
if the Circular rule to whichI have referred 
istaken into consideratioa. At this stage 
reference is made by the appellant to the 
case of Pramatha Nath Roy v. Lee (1). In 
that case there was involved a similar rule 
on the Original Side ofthe Calcutta High 
Court. Lord Buckmaster delivering ‘the 
opinion of the Judicial Committee of the 
Privy Council made this statement of fact: 

“after the order had been madeon July 26, no 
steps were immediately taken by the plaintiff to have 
‘the order drawn up, but after'the lapse of four 
“days it was competentto the defendaat to apply for 
that purpose. The four days elapsed and “nothing 
was done. On August 6, application was made by 
the plaintiff to have the order drawn up, and on the 
next day the draft of ‘the order was sent to the 
appellant. The appellant delayed however, in re- 
turning if till the 16th and ultimately on August 78 
it was signed and on September 3, it was filed by the 
plaintif : 

The Judicial Committee had to construe 
s. 12, sub-cl, (2) of the Limitation Act 
and in the course of the judgment 
said that the Judges in the High Court 
had so construed the section to which [ 
have referred as to take into consideration 
the conduct of the appellant. Their Lord- 
ships approved of this view ofthe High 
-Court and Lord Buckmaster expressed his 
view in these words : 

“In their Lordships’ opinion no period can be 
regarded as ‘requisite’ under the Act, which need 
.not have elapsed if the appellant had taken reason- 
able and proper steps to obtain a copy -of the 

(1) 68 Ind. Oas. 900; 49 O 999; 31M LT 193; A 
IR 1922 P O 352; 4UP LRPO 103; 43M L J 765; 
27 O W N 156; 21A L J 48; 37 OL J86;18 LW 
56; (1923) M W N 526; 49 I A 307 (P O). 
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decree or order, In the present case he took none 
and the period between July 30 and August 6 
and again between August 7th and August 16, which 
were wituin ihe appellant's contre], are sufficiently 
great to prevent the appellants saying that the 
time that did elapse, must have elapsed even if he 
had acted with reasonable promptitude.” h 
_ Now it is quite clear frcm the facts of this 
case to which Ihave referred, that the pe- 
riod between October 20, 1931 and the date 
upon which a copy of the judgment was 
given to the plaintiff, and January 5, 1932, 
_ when he petitioned the Court to order the 
` preparation of the decree was a period, 
to use the words of Lord Buckmaster, 
within the control of the plaintiff! and there- 
fore cannot be deducted for the purpose 
of determining the question of limitation. 

Tt was faintly argued that the period 
up to November 14, 1931, which was the 
end of the Civil Court holidays should be 
deducted. There is no substance in this 
argument, but assuming that there were, 
it still leaves the plaintiff in the position 
in which he would find himself but for that 
deduction, that is to say, the period from 
November 14, 1931 to January 5, 1932, was 
sufficient to bar his appeal. The respond- 
ent meets this point by making two conten- 
tions, first that his application presented 
on October 29, 1931 was an application 
contemplated by- r. 11 of Chap. V of the 
High Court Rules, and the second is that 
‘the rule to which I have referred. was 
ultra vires, ; i 

As regards the first point, it is quite 
obvious that’ the application of Octo- 
“ber, 1931, was of an entirely diffrent cha- 
-racter fromthe application of January 9, 
1932. Ib is an ordinary application whichis 
: made in cases for a copy of a judgment and 
decree. He was then informed that no decree 
could be prepared. He .thensmade a speci- 
. fic application in January 1932, as I have 
said,‘ referring to r. 11 of Chap. V. By no 
stretch of the imagination can it be said 
that either there was any confusion in the 
mind of the plaintiff cr that the applica- 
-tion of October, 1931, was an application 
-contemplated by r. 11 Chap. V. I say 
-there was no confusion in the mind of the 
-plaintiff because it was faintly suggested 
in the course of the argument that he mis- 
understood the position and that he was 
led to misunderstand the position by a 
note which appearsto have been added to 
the order of October 29, to this effect; 
“Decree sheet not yet drawn up." _The con- 
fusion lay inthe fact that the plaintiff sup- 
posed that the decree was in the course of 
preparation, That-that confusion did not 
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exist in the mind of the plaintiff is clear 


from the subsequent petition he filed in 
which he referred to the body of the order of 


. October £9, 1931. which made no reference to 


the note which [ have just read and in the 
most specific terms hs səb ouat the effect 
of r. ll of Chap. V of tha General Rales 
and Circular Orders. 


The first point, it seems to me, iffit came 
to be determined by this Court, would have 
to fail. The next question is whether r., 11 
of Chap. V is ultra vires All I need say 
in regard to the matter is, that if in fact 
T. 11, of Chap. V is ultra vires, ibis a 
matter of great surprise to me that the 
same contention was not made and dealt 
with inthe case of Pramatha Nath Roy v. 
Lee (1) to which I have already made re- 
ference. That case dealt with r. 27 of 
Chap. XVI of the Rules and Orders of the 
Calcutta High Court on the Original Side 
and was not dissimilar in its effect from 
the rule of this Court being r. 11 of Chap. V. 
Is is said that this rule is ultra vires by 
reason of s. 33 of the Civil Procedure Code 
and that s. 33 applies to all High Courts 
on the Original Side and provides as fol- 
lows :— 

“The Court, after the cise has bean heard, shall 
‘pronounce judgment, and on such judgment a dec- 
ree shall follow " É 
-Torepeat myself, I say that itis a matter 


_of surprise that if there was any substance 


in this argument the same argument 
would have been put forward before the 
Judicial Committee of the Privy Council 


in Pramatha Nath Roy v. Lee(1). TE v.11, 


.Chap. V is contrary, to s. 33 of the Civil 
Procedure Code, thén equally r. 27 of 
Chap, XVI of the Rules on the Original 
Side of the Calcutta High Court is ultra 


‘vires. But on a proper construction of s. 33 


of the Code it seems to me that the ar- 
gument put forward is quite unsupport- _ 
able. Section 33 merely states that the 
decree shall follow the judgment; it inno 
way precludes the Court from following the 
practice of preparing a decree when an 
application is made ‘and in my judgment 
it does not preclude the High Court from 
making a rule that where a decree is un. 
necessary no decree should be prepared. 
That seems to, me tobe the effect of r.11, ` 
Chap. V of the Rules of this Court. 
That would,in my judgment, dispose of 
the matter. But it is contended that had 
this point been taken, an application would 


-have been made under s. 5 of the Limi- 


tation Act. It seems to me that it is quite 
clear from the record of the case that no - 
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«uch application was made and it would 
“be difficult to extract from the facts which- 
appear to be admitted before this Court, 
mhat there was any valid reason why time 
should be extended under s. 5 of the Limi- 
tation Act. But as the question of limita- 
mion may depend upon facts which are 
not before this Court and as the appel- 
lant haspsvorno an affidavit to the effect 
that the” point was argued but not dealt 
with by the lower Appellate Court, it seems 
to me to be a matter for determination 
by that Court. 

In these circumstances the case will be 
remanded to the District Judge for the 


purpose of determining the: question of. 


limitation. The costs of this eppeal will 
abide the result of the hearing in the Court 
below. ; 
Varma, J.—I agree. 
N. 


x, 


Case remanded, 


___ RANGOON HIGH COURT 
Civil Miscellaneous Appeals Nos. 172, 173, 
174, 245, 246 247 of 1932 
July 3, 1933 
Pacs, O. J., ano Mya Bu, J. 
N. P. R. M. P. ADAKAMMI ACHI— 
APPELLANTS 
VErSuUsS ~ 
Tas OFFICIAL ASSIGNEE, RANGOON 
— RESPONDENTS 
Presidency Towns Insolvency Act (III of 199), 
s. 56—Fraudulent preference, meaning of —Subsiantial 
motive of debtor— Consideration of—Free choice of 
debtor —Necessity of. ; ` 
The animus with which a 
is done by the debtor is: an essential element in 
considering whether it is a fraudulent preference, 


The mere making ofa preferential payment is nota ` 


fraudulent preference. The substantial motive of 
the debtor in making it must be lcoked at. lf the 
substantial motive isto prefer the creditor, the 
payment in a fraudulent preference. Ji the substan- 
tial motive is reparation for past wrong, or to avoid 
evil consequences to the debtor himself, the payment 
is nota fraudulent preference. Exparie Taylor, In 
re Goldsmith (1), followed. [p 146, col. 1.] 

The word ‘preference’ implies the voluntary act of 
a person who can do either the one thing or the 
other ashe prefers. Preference involves and imports 


afree.choice. Skarp v. Jackson (2), Coken, Hauparte - 


Trustee, In re (Jand M I. G. Trust Limited, In re 
(4), referred to. [p 146, col. 2.) i 
When the creditor makes a demand for payment, 
with or withouta threatof launching’ legal proceed- 
ings to recover the debt, the. effect of the demand 


upon the mind of the debtor-is such that he is no.- 
payment, 


longerto be regardedas making the 
voluntarily, or exercising free will in” the sense of 
electing to do something'which he need not do. If 
ademand has that | effect upon the: mind of the 
debtor a transfer executed in~‘such circumstances in 
favour of the creditor isnot made by way of a fraudu- 
lent preference within the meaning of q. 66 of the 
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Presidency Towns Insolvency Act, On the other band, 
merely because a creditor makes a demand upon the 
debtor that his debt should be paid, and thereafter a | 
transfer of the. debtor's property is made to the 
creditor, it doesnot necessarily follow that in so - 
doing ths creditor is exerting upon, the debtor such . 
pressura as would exclude the transfer from the 
ambit of s. 58. It depends in each case on the 
circumstances [ibid] 
A firm was unable to pay its debts as they became 
due. The agentof the firm transferred certain . 
property and ontstandings to certain creditors who 
knew the position of the frm and had done business ` 
with the firm through the agent: : 
Held, that the transaction amounted to a 
preference, [p. 146, col. 1.] 


C. M.A. against the order of this Court 
in. Insolvency Case No. 279 of 1931. — 

Messrs. N. M. Cowasjee and Hay, for the 
Appellants, oe 

Mr. Doctor (with him Mr. Dadachanjt), 
for the Respondents. 

“Page, C. J—These six appeals can be 
determined in one judgment, I will pro- 
ceed first to dispose of Appeals Nos. 172, 
173 and 174 of 1932, These three appeals 
arise out of proceedings taken by the 
Official Assignee in the Insolvency of 
S. T. S.P.8. Chettyar Firm to-set aside 
three transfers under s. 56 of the Presidency 
Towns Insolvency Act. 

On July 28, 1931, a petition for the 
adjudication of this firm had been presented 
by five creditors and an order of adjudica- 
tion was passed on August 18, 1931. ‘The 
three transfers now under consideration 
were executed on July 18, 1931. Now it: 
appears that there were some 72 creditors 
of the insolvent firm, and [ have no doubt. 
upon the evidence that on July 18, 1931, the 
insolvent firm was unable [0 pay its debts’ 
as ihey became due from itsown money in 
favour of its creditors. +) 34 
ca Soliappa, a partner in the insolvent firm, . 
“gave evidence at the hearing of the present 
petition in the course of which he stated 
that at the material date the liabilities of 
the firm which carried on a money-lending 
business in Nattalin and alsoin Rangoon, 
were about five or six lakhs, and he further 
stated that at that time the firm possessed 
assetsin land and other property at Nattalin 
valued at two lakhs, and that it also. 
possessed outstanding debts due to it of 
Rs, 1,50,000. It appears also that the firm ’ 
possessed a rice mill at Dalla, which when 
it was sold, realized Rs. 33,000. i 

It was contended on behalf of the appel- . 
lants that the firm also possessed property 
in India worth two lakhs: I think that is 
problematical, but in any case the Indian 
property was not available for meeting the ` 
current liabilities of the firm. I have no 
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doubt that on July 18, 1931, the 9. T. 8. P. 
8. firm was unableto pay its debts asthey 
became due. Indeed, it appears from the 
evidence of Soliappa that he “did not pay 
any of the creditors in Rangoon after 
July 3 or 4,19831. Thecreditors at Rangcon 
and those outside Rangoon were paid upto 
July 3 ord, 1931 and the Nattalin creditors 
were aleo-paid up to that date.” 

Now, the critical financial state of the 
firm must have -been known to Karapaya, 
the authorized managing agent of the firm 
at Nattalin, In the afternoon of July 17, 
1951, it appears from the evidence that 
Karapaya’ expressed his willingness to 
transfer to the Nattalin creditors—28 in 
number- the landed property cf the firm 
in Nattalin, and also, so far as might be 
necessary, ihe outstanding debts due to the 
fim in Nattalin. On the following morning 
28 transfers were mace to the Nattalin 
creditors by Karapaya, and inasmuch as 
these payments were made to the Nattalin 
creditors and not equally io ihe creditors 
generally, these transfers did give a prefe- 
rence to the Nattalin creditors. f 

TLe defence of the transferees to the 
Official Assignee’s petition that these 
transfers should be declared fraudulent 
and void under s. 56 is that the transfers 
were not made with a view to preferring 
these creditors, but because of pressure that 
had been brought to bear upon Karapaya 
and which induced him to execute the 
transfers, 

The law upon this subject was precisely 
enunciated by Lopes, L. J. in Ex parte 
Taylor; In re Goldsmith (1). The learned 
Lord Justice observed : ` 

“That the animus with which the particular thing 
is done by the debtor is an essential element in con- 
sidering whetheritisa fraudulent preference. The 
mere making of a preferential payment is not a 
fraudulent preference. The substantial motive of the 
debtor in mekirg it must be looked at. Jf the subs- 
tantial motive is to prefer the creditor, the payment 
isa fraudulent preference lf the substantial motive 
is reparation for past wrcng, or to avoid evil conse- 
quences to the debtor himself, the payment is ncta 
fraudulent preference,” 

Now, what isthe meaning of “pressure” 
inthis connection? In Sharp v. Jackson 
(2), Lord Halsbury, L. C., observed : 

“The word ‘preference’ here imports in it the 


voluntary act ofa person who can do either the ore 
thing or the cther as he prefers.” 


And Lord Maenaghten added : 


.. “I think the question of pressure is left precisely 


` “gg it was underthe old law, and I think the word 


(1) (1846) 18Q B D 295 at p. 302; 56 LIQB 195; 
85 W R 148 


(2) :1899) A O 419 at pp, 425,427; 68 L J QB 266; 
80 L T 84l, S 


‘ 
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ia’. 


choice 

See also In re Cohen; Ex parte Trustee 
(3) and Inre M. I. G. Trust, Limited (4). 

It may be in the circumstances obtaining 
ina particular case that when a creditor 
makes a demand for payment, with or 
withouta threat of launching legal proceed- 
ings to recover the debt, the effect ofthe 
demand upon the mind of the dgbtor is 
such that he is no longer to be regafded as 
making the payment voluntarily, or exer- 
cising free will in ihe sense of electing to 
do something which he need not do. Ifa 
demand has that effect upon the mind of 
the debtora transfer executed in such cir- 
cumstances in favour of the creditor is not 
made by way of a fraudulent preference | 
within s. 56of the Presidency Towns Inso]- 
vency Act. On the other hand, merely 
because a creditor makes a demand upon 
the debtor that his debt should be paid, and 
threafter a transfer of the debtor’s property 
is made tothe creditor, in my opinion, it does 
not necessarily follow that in so doing the 
creditor is exerting upon the debtor such 
pressure as would exclude the transfer 
from the ambit of 8.66. It depends in each 
case on the circumstances. For example 
suppose a.debtorthinks that if he accedes 
tothe demand and pays his creditor he.will 
be able tocontinue to carry on his business 
and makes the transfer with that object in 
view, then, no doubt, the debtor’s intention 
in making the transfer is not to prefer the 
ereditor but to benefit himself and prevent 
his business from being brought to an end. 
Or e contra, where a demand for payment . 
is made by a creditor to a debtor at a 
time when both the debtor and the creditor 
have reason to apprehend that the financial 
position of the debtor is such that in all 
probability the debtor's business will 
collapse, normally such a demand I take it 
would not have any real effect upon the 
conduct of the debtor, because in such 
circumstances whether or not legal pro- 
ceedings are taken by the creditor to 
recover the debt the creditor’s action will 
make very little difference to what the 
debtor expects to happen. In such cir. 
cumstances itisnot to be expected that the 
demand will inany way materially affect 
the conduct or action of the debtor. In 
Ex parte Hall; In re Cooper (5) a case where, 
when the creditor pressed for security for 
his debt and threatened to commence legal 

(3) (3924) 2 Ch D 515; 69S J 35. 

ta (1933, 1 Gh. D 542, ; 

(5) (1882) 19 Ch. D 580 at p 583; 51149 Ch, 556 
46 LT 549, ° 


Ee 


1934 
oceedings against the debtor, both the 
‘editor and thedebtor were apprehensive 
i what might happen having regard to 
«e precarious state of the debtor's 


nancial position. Jessel, M. R., observed: 

“The pressure must be a real bona Vide pressure, 
ere it was alla slam What pressure can be 
‘duced on a man who is going to become 
epkrupt in a week by your telling him you will 
cing an actgon against him? It might be different 
' the credit®r did not know the state of bis affairs “ 


3 also Ex parte Grifith, In re Wilcoxon 
1) 

‘Now, ib is common ground in the present 

ase that one Ramaswamy, a well known 
‘hettyar of Nattalin, on July 17, 1931, did 
1ake a demand upon Karapaya for re- 
ayment of the debt of the appellants. 
‘be question is whether that demand on 
wy 17, or 18, 1931, was the real reason 
thich induced Karapaya to transfer to 
hese creditors certain of the outstanding 
ebts due to the insolvent firm, What 
zas the position ? 

OnJuly 17, 1931, Natarajan, the represent- 

dive of a Rangoon creditor, came down 

o Natlalin in order to demand from 

Sarapaya payment of the debt due to 
aim, He arrived at Nattalin in the even- 
ng and whenhe came to the premises 
vhere Karapaya was carrying on the 
jusiness of the firm he found Karepaya 
with some local Chettyars arranging for a 
ransfer to them of certain property of the 
irm in payment pro tanto of their debts. 
Kle stated that Karapaya, when he demand- 
ed payment of his debt, ‘said that he could 
mot pay him because ‘he was a Rangoon 
creditor who had contracted his debi-with 
a partner of the firm and not with Kara- 
paya and that he must make his demand 
in Rangoon. Healso stated that he was 
transferring the deeds to repay creditors 
who were his friends. Karapaya informed 
the creditors on July 17 and 18, 1931, that 
he could not pay their debts, and suggest- 
ed that they should take transfers of the 
property and outstandings of the firm at 
Nattalin at.their face value in payment 
of their debts. 

It is clear from the evidence that on or 
about July 17, 1931, it was rumoured both 
in Rangoon and in Nattalin tha‘ Karapaya 
was about to make certain transfers of the 
debtor firm’s property. It was because he 
had heard of this rumour that Natarajan 
came downto Nattalin in the afternoon of 
July 17,1931. Among the Nattalin Chet- 
tiyars who were assembled together in 


(6) (1883) 23 Oh. D 69; 52 L J Oh. 717; 48 LT 
450; 31 W R878. 
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Karapaya’s place of business on July 17, 
was Ramaswamy, the representative of the- 
appellants. He had known Karapaya for 
many years’and they carried on business 
as members of the same community in 
Nattalin. On this occasion Ramaswamy 
was representing the appellants and, it 
may be, also other creditors. 

The appellants are three ladies who live 
in India and their money had been invested 
in the insolvent firm at Nattalin through 
Karapaya. On the morning of July 18, 1931, 
transfers were made by Karapaya of 
certain outstandings of the firm to these 
three ladies, and at the same time transfers 
ware made to 27 other Nattalin creditors. 
Thirteen of those transfers, including the 
transfers to the appellants, were registéred 
about 4 o'clock in the afternoon on July 18, 
1931 by Karapaya himself. : Now Natarajan 
was much upset when he-foundon July 17, 
1931, that the property of the insolvent 
firm was being transferred to the Nattalin 
creditors by Karapaya, and he went post- 
haste to Prome where Soliappa, a partner 
in the insolvent firm, happened to be. 
Soliappa sent a message to Thegon asking 
Chithambaram, another partner of the: 
debter firm to come immediately to Nattalin, 
On the following morning Soliappa, Chith- 
ambaram and Natarajan saw Karapaya 
and Soliappa asked Karapaya why it was. 
that he was trensferring the property at 
Nattalin to the Nattalin creditors. Karapaya 
said “that he had given documents to 
some of his creditors according to his wis 
and that he was bound to transfer the 
property by way of payment to his friends 
who had entrusted money to the firm 
through him. 

These are the facts of the case. What 
is the true inference to be drawn from them? 
That prelerential treatment was meted out 
to the Nattalin creditors there is no doubt; 
that the Nattalin creditors were, or were 
represented by, members of the Ohettyar 
commuuity in Nattalin is notin dispute, 
and it is also common ground that the 
creditors to whom the transfers were made 
were all creditors who had lent money to 
the insolvent firm through Karapaya. Of 
course from a financial point of view it did 
not matter to Karapaya whether he execut- 
ed the transfers or not, because he was only 
the managing agent and no: a partner’ 
ofthe firm. Butit may be that Karapaya, 
like the unjust Sieward in the Bible story, 
thought that it would be a prudent course 
in his own interest to repay. pro tanto by 
transfers of property or outstandings those 
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creditors who had entrusted money to the 


firm through him at Nattalin and who 
were or who were represented by his 


_ Cheityar friends carrying on business in 


the same town. In my opinion in the cir- 
cumstances obtaining in ihe present case 
there was no room, as the learned trial 
Judge, Das, J., observed, for the doctrine 
of “pressure” to operate. When these 
transfers were made both the creditors and 
their representatives and Karapaya were 
apprehensive of the financial difficulty in 
which the insolvent firm was placed, and 
in my opinion the irresistible inference to 
be drawn from the evidence is that these 
transfers were voluntarily made by Kara- 
paya with, the intention of preferring the 
Nattalin creditors who had lent money 
to the firm through Karapaya at Nat- 
talin. 

It was further urged on behalf of the 
appellants that these transfers were made 
because of pressure brought to bear upon 
Soliappa and Chithamb31am, two of the 
three partners in the insolvent firm. But 
such pressure, if it existed, in my opinion, 
did not operate uponthe mind of Karapaya 
when he made the transfers, because he did 
not purport to act upon instructions from 
his principals but was deliberately making 
these transfers without reference to them, 
and acting upon his own initiative as 
the managing agent of the firm at Nat- 
talin,- . 

-. Lam clearly of opinion that the deci- 
sion ofthe learned trial Judge as regards 


-the- transfers which are the subject-matter 


of appeals Nos. 172, 173 and 174 of 1932 was 
correct and must be upheld. 

As regards appeals Nos. 245, 246 and 
247 of 1932, which also arose out of petitions 
presented by the Official Assignee under 
s. 56 of the Presidency Towns Insolvency 
Act, Sen, J., at. the hearing of the petition 
passed an order in favourof the Official 
Assignee. These three transfers were also 
executed by Karapaya at the instance 
of Chettyars who were carrying on business 
at Nattalin on July 18, 1931. The only 
substantial difference that I can see be- 
tween these three cases and appeals Nos. 172 
to 174 of 1932, is that in appeals Nos, 245 
to 247 of 1932, the transfers were presented 
for registration, not by Kerapaya but by 
or on behalf of the transferees themselves, 
In other respects, in my opinion, all six 
cases stand very much upon thesame foot- 
mg. Thereis no doubt. that in each,of 
‘these three cases demands for repayment-of 
the debts were made both upon the 
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principals and upon Kařapaya. But, ir 
my opinion, the transfers were not made 
by Karapaya by. reason of any pressure” 
that was brought to bear upon him by o1 
on behalf of the transferees, 

It appears that on the early morning of 
July 18, the Chettyars who were represent- 
ing these transferees happened to hear 
that Karapaya was making  trgnsfers tc 
certain Nattalin creditors of the property 
of the firm at Nattalin and in each case 
the representatives of these transferees 
stated that on receiving this information 
they also went tò Karapaya, demandedml 
repayment of their debts „angi 
accepted transfers from Karapaya. The 
intention with which Karapaya made 
the transfers in these cases, in my 
opinion, was precisely the same at 
the intention with which he transferred the 
property of the insolvent firm to the 
earlier cases. As I ap- 
praised the situation in all six of these 
cases what really happened was that, 
when it became known both to the ciedi- 
tors andto Karapaya that there wasim- 
minent danger of the collapse of the 
insolvent firm, Karapaya took counsel witb 
his friends who were Chettyars at Nattaline 
with a view tothe Nattalin creditors whc 
had lent money to the firm through Kara- 
paya obtaining someof the assets of the 
firm by way of repayment of their debts» 
before the crash occurred. As the result 
of these deliberations the transfers under 
consideration were executed. I can see no 
ground in such circumstances for holding, 
that the transfers were executed by 
Karapaya because of pressure that had been 
brought to bear upon him by the transferees. 
I do not believe that Karapaya made 
these transfers because of any pressure im 
the legal sense from the creditors. On 
the contrary I am satisfied that he execut- 
ed the transfers voluntarily and deliberate- 
ly in order to prefer the Nattalin credi- 
tors to those creditors who had not lent 
money to the insolvent firm through him 
at Nattalin. 

For these reasons, in my opinion, the 
decision of Sen, J., was correct and must 
be upheld. The result is that all six apa 
peals fail and they are dismissed. 

The cases represented by appeals Nos. 245, 
246 and 247 of 1932, are to be treated as 
one consolidated case, and the cases re- 
presented by appeals Nos 172,173 and 
174 of 1932 are.also to be treated gs one 
consolidated case for the purpose of 
costs. =~ 
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The Official Asssignee is entitled in each 
-onsolidated case to 10 gold mohurs a 
ay as costs of the hearing in the Court 
elow, and to 10 gold mohurs in 
ach consolidated case as the.costs of the 
ppeal. 

The three respondents in each case will 
ear one-third of the costs awarded in the 


3spective, cases both of the hearing and 
f the appeal. 

Mya Bu, J.—I agree. 

N, Order accordingly. 


PATNA HIGH.COURT 
Appeal from Appellate Decree No.:695 
of 1931 

January 10, 1934 ` 
FAZL ALI AND JAMES, Jd. 
JAGDEO SINGH AND OTHERS— 
_APPELLANTS 
versus 


MAHENDRA SINGH— RESPONDENT 
Bengal Tenancy Act (VIII of 1885), ss. 102, 103-B 
-Entry in record of rights in reference to trees— 
-resumption of correctness—Presumption, if rebutted 
y generallaw that tree standing ‘on a piece of 
and belongs to owner of the land. 

An entry in the record of rights in reference 
o trees is one which the -Settlement authorities 
re authorised to make and therefore ‘it carriea 
vith it the presumption of correctness under 
. 103-B of the Bengal Tenancy Act. 

The. presumption arising from theentry in the 
ecord of rights is rebutted by the general law 
hat a tree which stands on a piece of land must 
16 -presumed to belong to the owner of the land, 
«nly if it could also be assumed that.in no case 


whatsoever can a person other than the owner of ` 


he land acquire right in the trees standing on it. 
Proof that the general law of the land is that a 
person is entitled to the trees is not sufficient to 
lischarge the burden. Mokhtar Ahmed v. Akloo 
dahto (2), relied on. Bahadur Singh v. Mohar Singh 
4)and Raj Kumar Roy v. Gobind Chunder Roy (5), 


rot .applied. MAH NIN 
Appeal from a decision of the District 


Tudge of Saran, dated-January 22, 1931, 

ceversing that of the Munsif of Chapra, 

dated . January 3, 1930. | 

Mr, Ram Prasad, for the Appellants. 
Mr.-Ganesh Sharma, for the Respond- 

ent. 


-Fazl Ali,J.—The dispute in this 
appeal relates to a mango tree which 
Stands on land which admittedly belongs 
to the plaintiffs. This tree-was recorded 
in the revisional survey papers as be- 
longing to the defendant though accord- 
ing to the -cadastral survey record of 
yights it appertained to the land -of the 
plaintiffs. The plaintiffs brought a suit 
to obtain a declaration that ‘the revisional 
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‘has not been 
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survey entry was wrong- and the tre3 
belonged to them. The suit was decreed 
by the Court of the first instance, but 
dismissed on appeal by the District. Judge 
of Saran who held that the revisional 
survey had not been rebutted and that 
the plaintiffs had failed to prove their 
possession of the tree within 12 years 
of the suit. ` 

Only two questions have been raised in 
this appeal: (1) that the entry in the re- 
visiona] survey record of rights relating 


.to-the tree has no presumption of correct- 


ness because no such entry was required 
to be made under s. 102 of the Bengal 
Tenancy Act and (2) that the lower Appellate 
Court should have held that the presump- 
tion, if any, arising from the entry in.§the 


record of rights was amply rebutted by 
-the general law that a tree which stands 


on a piece of land must be presumed 
to belong to the owner of the land. 

As to the first proposition it has been 
held in various decisions of this:Court 
that an entry in the record of rights 
in;reference to trees is one which the 
Settlement authorities are authorised -to 
make and therefore it carries with it the 
presumption of correctness under 
Act. Besides, it 
shown ‘by the appellant 
that in the order made under s. 101 
the possession of trees was not one of 
the particulars to be recorded in the 
record of rights. 

As to the second question, 
placed upon the case of Raghubar Misser 


v. Bhajan Singh, 40 Ind. Cas. 987 (1), where ~ 


an observation is made that an entry in 
the record of rights cannot have the 


-effect of overruling well established princi- 


ples of law, and where such -entry con- 
flicts with the established law, the -estab- 
lished law must -prevail over the entry 
and the presumption attaching to the 
entry must be deemed to -have been re- 
butted. This decision has been fully 
explained by Macpherscn, J., in Mokhtar 
‘Ahmad v. Akloo Mahto (2) and it has 
been pointed out that these observations 
in the judgment are mere obiter dicta. 
The cdntention which is raised in ‘this 
case is exactly the contention that -was 
raised in Bishun-Pergash v. Seosarn Teli 
(3) . and it was disposed of by Sir Dawson 


(J) 40 Ind. Cas. 987; 2 P L W27. 

(2) 134 Ind Cas 95t; 12 P L T 308; 10 Pat...622; 
Ind. Rul. (1931) Pat 506; A I R193? Pat. 5. ne 

(3: 69 Ind. Uas 866; 3 PLT 818, 1 Pat. 368; 
AJ R1922 Pat.497, : - 


reliance is. 










. right in the trees belonged to 
. whether they possibly acquired that right in some 


150 


Miller, O. J., as follows :— 

“He (the appellant) contends that he has suffi- 
ciently discharged the onus merely by proving 
that the general law of the land is that he is 
entitled to the trees. That, however, is not in my 
opinion, sufficient in the present case to entitle 
him to say that he has discharged the burden It 


: must be presumed that when the Assistant Settle- 


ment Officer heard the parties and arrived at the 
conclusion that the trees belonged to the tenants, 
he had taken into consideration the question of 
whether there was or was not a custom whereby the 
the tenants or 


other way as by some agreement between the 
landlord and themselves We do not know, 
because: the evidence is not before us, what the 


_ reasons were which induced the Assistant Settle- 


ment Officer to form the opinion which he did, 
but one is entitled to assume that at all events 
he had good ground for forming that opinion 
until the contrary is proved.” 


It appears to me that these observations 
fully meet the argument advanced in this 
case. The presumption which, the learned 
Advocate for the appellant contends, 
should be raised under the general law, 
can override the entry in the record of 
rights only if it could also be assumed 
that in no case whatsoever can a person 
other than the owner of the land acquire 
right in the trees standing on it. Even 
the learned Advocate for the appellant 
concedes that no such sweeping assumption 
can be made, `The learned Advocate for 


‘s the appellant also relied on Buhadur Singh 


. Mohar Singh (4) and Raj Kumar Roy v. 
bind Chunder Roy (5). In the first 
éntioned case there was no record of 
ights relating to the subject-matter of 
igpute and in the latter case it being 


#'fotind that the plaintiffs’ title had beer 
‘established with 
‘mutter of the dispute 


regard to the subject- 
6 and that the 
“defendants had succeeded in showing that 
-they were in possession for 10 years 
previous to the suit, a question arose as 
to how the possession of the subject-matter 
of the dispute during the two critical 
years preceding the 10 years during 
which the defendants had been in posses- 
sion, was to be determined and the 
Judicial Committee simply pointed out 
that in such a case, possession must be 
presumed to follow title. I do not think 
that any of these two decisions, when 
closely examined, willbe found to have 
‘any application to the present case. 

It appears that the appeal is entirely 
concluded by the findings of fact not 
only on the question that the revisional 
survey record of rights entry has not 

(4) 24 A 294; A W N 1902; 45 

(5) 19 O 660; 19 I A 140: 6 Sar, 140 (P 0), 
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been rebutted but also on the guestir 
that the plaintiff has failed to prove be 
possession within 12 years of the su: 
The lower Appellate Court has referre 
to the evidence adduced on behalf of tl 
plaintiffs and has pointed out that tr 
only witness (P. W. No. 8) who speal 
of their specific acts of possession in th 
case is not a reliable person. ẹ Ib is com 
tended that the cadas.ral suker enti» 
being in favour of the plaintiffs, tl 
lower Court should have presumed -th+ 
the plaintiffs were in possession up M 
the date of the revisional survey. Ta 
lower Appellate Court has, however, com 
sidered the entire evidence in the cat 
and has arrived at the conclusion th: 
the plaintiffs have failed to prove th» 
they were in possession within W 


In my opinion the appeal is withot 
merits and must be dismissed with costs, 

James, J.—I agree. 

N. Appeal dismissed. 





CALCUTTA HIGH COURT 
Second Civil Appeal No. 2943 of 1930 
March 16, 1933 
MALLIK AND Jack, JJ. 
JYOTISHCHANDRA NARAYAN RAY 
AND OTHERS— AvPELLANTS 
Versus 


RADHIKA CHANDRANARAYAN RAY 


AND CTHERS— RESPONDENTS 

Hindu Law—Partition—Agreement that som 
properties should be kept joint--Suit for partition c 
properties kept joint—Maintainability of. 

By a partition in a joint Hindu family, a certaj 

property was to be jointly enjoyed by the membe» 
and the whole partition depended upon the commo 
use by all the parties of this property by a compre 
mise decree ; 
- Held, that some of them 
allowed to appropriate to themselves a separat 
portion of this property and that the plaintiffs b 
their agreement at that time and the contract whic 
was then enteredinto with the defendants wer 
estoppel from suing for partition of the propertie 
which were so kept. The agreement does not offen: 
against the rule of perpetnity in respect of the actus 
parties toit joint. Ramlinga v. Viru Paksni (N 
aud Rajender Dutt v. Sham Chund Mi'ter (2), disting 
uished, 

S. O. A. from the decree of the Additiona 
District Judge, Noakhali, dated August 25 
1930. 


Messrs. Amarendranath Basu, Bijanku 
mar Mukerji and Radhikaranjan Guha, fo: 
the Appellants. 

Messrs. Sharatchandra Ray Chaudhuri 
Mahendra Kumar Ghosh and Ramendra 
mohan Majumdar, for the Respondents. 

Jack, J—The appeal has arisen out od 


alone should not Ł 
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a suit for partition. The property in ques- 
tion consists of the bahir barhi of the par- 
ties, including certain tanks. There were 
three parties, having ejmali properties, 
which were ‘originally partitioned in 1269. 
The plaintiffs have a raiyati right in the 
one-third share of the original joint prop- 
erty. At the partition in 1269, the prop- 
erties gow in suit were kept joint. Sub- 
sequentiy, in 1918, the plaintiffs brought a 
title suit in respect of five plots of land 
which they claimed on the basis of achita of 
1267 and the banta knama of 1269, by which 
the original partition was made. Thatsuit 
of 1918 was compromised in 1920 and a 
decree was passed under the terms of which 
the plaintiffs and the defendants down to 
their heirs and representatives in interest 
should for ever observe and carry out the 
covenants contained in the deed of compro- 
mise, Ex. 3, in which it was noted that, 
subject to the modifications made therein, 
the terms of the bantanama of 1269 would 
be fixed and invoilable for ever. The 
present suit for partition of the bahir barhi 
and ofthe properties which were left joint 
‘in the original partition and by the decree 


of 1920 was decreed in the Court of fret - 


instance, but was dismissed in ihe lower 
Appellate Court on the ground that the 
suit was barred by estoppel and res judi- 
cata. The ques'ion raised in the appeal 
is whether, in fact, this suit for partition 
is so barred. 

For the appellants, itis contended that 
the suit is not barred by the decree of 
1920 or by the compromise arrived at that 
time, because that compromise is void as 
transgressing the rule of perpetuity. The 
terms of the decree also, which go be- 
yond the scope of the suit, are not valid 
without registration. Moreover, it is said 
that the decree is defective, in that all the 
parties to the suit did not join in the 
compromise. In support of the contention 
that the decree of 1920 was void, as trans- 
gressing the rule of perpetuity, the ap- 
pellants relied on the case of Ramiinga 
v. Viru Pakshi (1) in which it was held 
that an agreement between co-parceners 
never to derive certain property is invalid 
under the Hindu law as tending to create 
a perpetuity. In the judgment of this case 
the case of Rajender Dutt v. Sham Chund 
Mitter (2) was referred to with approval. 
In Rajender's case (2) it was held that 
where, by an agreement entered into bet- 
ween five brothers, who formed a joint 

th) 7 B 538. ee 

(2) 6 O 106. 
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Hindu family, it was provided that none 
of the parties, nor their representatives, 
nor any person, should be able to divide 
the real and personal property, belonging 
to the family, into shares, the general 
scheme of the arrangement between the 
brothers was such as could only be bind- 
ing upon the actual parties to it, not upon 
a purchaser from one of the parties. It 
was not therefore held that the whole of 
the agreement was void, but that it was 
only binding on the actual parties thereto 
and not on their representatives or des- 
cendants. In the present case it is admitted 
that, in 1920, there was an agreement bet- 
ween the parties and that, under the terms 
of that agreement, the bahir barhi was to 
be kept joint. Detailed. arrangements were 
made, according to which it was to be 
jointly enjoyed by the parties, and it ig 
clear, as the lower Appellate Court points 
out, that the whole partition, which was 
made at that time depended upon the 
common use by all the parties of the bahir 
barhi. 

: There was a clear contract entered in- 
to between the parties at that time that 
the bahir barhi should remain joint. It 
would be entirely unjustto the defendants 
if the plaintiffs are now allowed to turn... 
round and to go back upon the original 
arrangement, upon which that partition 
was founded. This is acase to which the 
doctrine of changed circumstancesizisiap: 
plicable. At that time, according to thet 
of the agreement then entered into sth 
defendants were induced to agreetor 
compromise of the suit on the conditionthat 
the bahir barhi should remain joint-and it 
would not be right to allow the*pladitiffs 
now to appropriate to themselves a sepa- 
rate portion of this property, which they con- 
tracted to keep joint. It is true that this 
joint property was not included in the suit 
of 1918 and therefore there is no question 
of res judicata. But the Court below was 
right inholding that the plaintiffs by their 
agreement at thit time and the contract 
which was then entered into with the de- 
fendants were estopped from suing for 
partition of the properties now in suit which 
it was then agreed should be kept joint. 
The fact that the decree of 1920 went be- 
yond the scope of the suit seems to make 
no difference, because there is no doubt 
that this agreement the bahir barhi, ete. 
should remain joint, was a partof the con- 
sideration of that compromise and, as such, 
it formed an essential part of the degree 
against these defendants. ° > 
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parties did not join in the compromise and 
the suit was decreed against them ex parte, 
the decree 19 still in force and, as far as 
the plaintiffs are concerned, itis certainly 
binding as against them. They cannot be 
allowed now to say that the compromise, 
which they then entered into with the 
defendants and the decree which was pas- 
sed according to that compromise, Have no 
binding effect on them. This appeal is ac- 
cordingly dismissed with costs. 

Mallik, J.—I agree. 


N. Appeal dismissed. 


———Č 


PATNA HIGH COURT 
Civil Revision No. 567 of 1933 
January 24, 1934 
. - BADNDERS, J. 
BARAMDEO SINGH AND OTAERS 
— DEFËNDANTS— PETITIONERS 


versus 
LAL BAHADUR SAH— PLAINTIFF 
— OPPOSITE Party 
Hindu Law—Widow—Hand-note 
arrears of rent and for 
if liable for debi. 
Where a Hindu widow executes a hand-note, she 
incurs a personal obligation only, The reversioners 
are ‘not liable to discharge this although the debt 
may be incurred by her for paying arrears cf rent 
and her maintenance. i 
[Case-law referred to.] |. 
JO, 'R. from a decision of the Munsif, 
Chapra, dated July 24, 1933. 


2 Mr: Hareshwar Prasad Sinha, for the 


4 for paying 
maintenance —Reversioners, 


. Pétitioners. 


© Mr. B. C. De, for the Oppostie Party. 

Judgment.—This is an application 
under s.25 of the Small Cause Courts 
Act by the defendants toset aside a decree 
for a sum of money in a suit based upon 
a hand-note. The money was borrowed 
from the opposite parly by a widow to 
enable her to pay arrears of rent and 
for her maintenance. The suit was brought 
after her death against reversioners who 
had come into possession of her husband's 
estate. It is also alleged that another 
purpose for which money was required 
was the repair of a house; but this purpose 
is not mentioned in the hand-note and 
there is no definite finding in respect of 
it in the judgment of the lower Court, 
It is stated in the order that the debt 
will be payable out of the assets which 
the applicants received on the widow’s 
death. 

The main ground of the application is 
that as the creditor had accepted the 
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personal liability of the widow;jehe is not 
entitled to proceéd against the estate 
éven if, as has been found, the money 
was borrowed for legal. necessity. In the 
case of Gadgeppa Desai visApaji Jivanrao 
(1), it-was held by the #Bombay High 
Court that the reversionets’ were under 
no legal obligation to repay a loan taken 
in similar circumstances although it was 
for the benefit of the estate. In Sarabhai 
Nathubhai v. Maganlal Mulchand (2), a 
Full Bench of the same High Court 
decided that trade debts properly incurred 
by a Hindu-widow on the credit of 
the business to which she succeeded 
as heiress of her deceased husband, are 
recoverable after'her death from the assets 
of the business as against the reversioners 
who have suceeded thereto even in the 
absence of a specific charge on the estate; 
but it was held in Bhagwantrao Apaji 
Marathe v. Ramnath Kaniram Seth (8), 
that this decision did not overiule the 
decision in Gadgeppa Desai v. Apafi 
Jivanrao (1), because it ‘concerned trade 
debts and mot debts incurred in the course 
of the management of the estate for, 
which, it was held again, the estate was 
not ipso facto liable. .It has also been 
held by the Allahabad High Court in 
Dhiraj Singh v. Manga Ram (4), that the 
creditors of a Hindu widow cannot, after 
her death, have recourse to ancestral prop- 
erty in the hands of their reversioners if 
in fact no instrument charging tne prop- 
erty beyond the widow's life-time has been 
executed by the widow even though the 
debt sued upon was incurred for legal 
necessity and was one in respect of which 
such property might have been made 
liable beyond the widow's life-time. The 
learned Munsif has considered himself 
bound by the decisions of the Calcutta 
High Court in Ramcoomar Mitter v. 
Ichamoyi Dassi (5), and Hurry Mohun Rat 
v. Gonesh Cnrunder Dass (6). Inthe former 
case, which was decided in 1880, it was 
held that a debt incurred by a Hindu 
widow for the purpose of defraying the 
marriage expenses of a grand daughter, 
though it could not properly be considered 
a charge op the grandfather's estate, was 
legally recoverable from the heirs who 
succeeded to the estate after the widow's 
(03 B 237. ; 

19) 26 B x08; 3 Bom LR 738. - . 

(3) 111 Ind. Cas. 704; 52 B 542; 30 Bom. L R 981; 
Al R 1928 Bom, 310. : 

(4) 19 A 300; A W N 1897, 69, 

(5) 6 O 36. e 
(6) 10 Q 823, 
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death, “Tis case was decided on the 
Bpecial consideration that if the girl had 
not been ;married before she attained 
puberty, spititidli consequences of a most 
serious kindmight have been expected, 
according tothe: Hindu doctrine, fo arise 
both to the deceased father and the deceased 
grandfather which, it was the duty of 
the widow to avert. The other case con- 
cernedf'a contract made by a Hindu widow 
having a life-interest in an estate to 
obtain time for the repair of houses com- 
prised in the estate. The~ question for 
consideration was under what circum- 
stances a contract ora transaction giving 
rise to pecuniary liability entered by a 
Hindu female representing. the estate, is 
binding upon the heir of the last male 
owner after her death, and it was held 
that the heirs were liable on a ‘contract 
entered into by a widow which not only 
conférred a benefit upon the estate but 
was necessary for its good management. 
In the present case the debt was not 
incurred by the widow as representing the 
estate. The learned Advocate for the 
opposite party referred to Regella Jagayya 
v. Nimushakavi Venkata Ratriamma (7), 


but this case is authority only for the 


proposition that a debt contracted by a 
widow as a representative of the estate 
for the purposes of the estate, will be 
binding on it in the hands of the rever- 
sioners, though no formal charge on the 
estate is created, when the creditor looks 
not to the personal credit of the widow 
but to her as representative of the estate 
and relies on the credit of the estate. 
Such is not the case here. When the 
opposite party took a hand-note from the 
widow he relied solely upon her personal 
credit. The learned Advocate referred 
also to the case of Kongshi v. Kandaji, 
117 Ind. Cas, 266 (8), in which property 
in the hands of Hindu reversioners was 
found to be liable for the satisfaction of a 
debt not secured on the property, which 
a widow while enjoying a widow’s estate, 
probably incurred in-the course of man- 
agement though no specific charge was 
created. In that case, however, it was 
found that the wording of the bond which 
the widow had executed, clearly- showed 
that the money was borrowed on the credit 
of ithe estate. When the widow executed 
a hand-notein the present case, she incurred 
only a personal obligation which the 
(1) 5 Ind, Cas 271; 33 M 492; 7 ML T 112; 20ML 
J.492; (1910) M W N 142. 
(8). 117 Ind, Cas, 266; A -IR 1929 Nag. 191, 
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reversicners are not, in my opinion, liable to 
discharge. , 

The application must, therefore, be allowed 
with costs and the suit dismissed with costs. 
Hearing fee one gold mohur. 

N. - Application allowed. 


PATNA HIGH.COURT 
Civil Revision No. 544 of 1933 
January 12, 1934 
h MACPHERSON, J. 
DADU MISSIR AND OTHERS 
— PRTITIONEHS 
VETSUS 
DHANI MAHTO—OrrosıTE PARTY 
Civil Procedure Code (Act V of 1908), `0. IK, r. 14 
Principle of representation—Whether can be urged 
as against provisions of the rule, 
The principle of representation cannot be urged 
as ageinet the definite provisions of O. IX,'r. “14, 
Civil Procedure Code. 3 


©. R. from an order of.the Munsif, First 
Court, Gaya, dated August 22, 19353. 

‘Mr. Rajkishore Prasad, for the Peti- 
tioners. 

Messrs. Khursaid Husnain and A. H. 
Fakhruddin, for. the Opposite Party. 

Judgment. - By the ex parte judgment 


1932 the suit of the plaintiff against six sets 
of defendants was decreed. Of the defend- 


ants, defendant No. 1 was the widow,-No.-2 ' 


had taken two sale deeds from her and Nos. 3 
to 9, 10 to 15, 16 to 18 and 19 to 20 had taken 


one each. It was held that the sale deeds * 


were invalid against the plaintiff on ‘the 
ground that he was the nearest gotia of the 
last male-holder and defendant No. 1, 
his widow, had clearly only a life interest 
inthe properties of the-defendants and 
could not sell them so as to bind the rever- 
sioners after her in the absence of any 
necessity. 

Two applications under O. IX,r. 13- of the 
Code of Civil Procedure were made, one by 
Dadu Missir who was defendant No. 3 and 
one, by Dhani Mahto who was defendant 
No. 7, that is to say, by two applicants who 
were concerned in respect of the same sale 
deed. In their applications they simply 
asked that: the Court set aside the ex parte 
decree in the above suit. The Court held 
that summons had not been served upon 
either of them and ordered that ‘both the 
applications are allowed.” 

Against that order the plaintiff-decree- 
holders first filed an application in civil 
revision in the application of Dadu Miksir 
but it was rejected, it is said, by reason of. 


r 
a 


of November 22, 1932, in Title Suit No. 66 of ° 


me, 
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certain defects. A similar application but 
with the defects removed, was made in 
respect of the order inthe application filed 
by Dhani Mahto and it was admitted and 
has now been heard. : 

The substantial points taken are, first 
that the Court below had no jurisdiction 
to pass the order as itis in conflict with 
O. IX, r. 14 which prohibits a decree from 
being set aside unless notice thereof has 
been served on the opposite party and it is 
alleged, and it cannot be doubted, that the 
plaintiff whois petitioner No.7, was not 
made a party at all and was not served 
with notice. The second point is that no 
restoration of the proceeding should have 
been allowed in so far as the other defend- 
ants than Dadu and Dhanior, at most, that 
the defendants Nos. 3 to 9 are concerned. 

The difficulty here is that the only 
opposite party is Dhani and that no order 
adverse to the others can be passed without 
their being before the Court. But upon 
perusal of the applications made by Dadu 
and Dhani and the order passed by the 
Court below as quoted above, it is not clear 
that the ex parte decree was set aside in 
respect of those other defendants, This 
could only be done under the proviso to 

"0. IX, r. 18, and it is dubious whether the 
decree was of sucha nature that it cannot 
be set aside as against, for example, 
defendants Nos. 3 to 9 without being sei 
aside against the other defendants con- 
cerned not with the same ale deed as 
defendants Nos. 3 to 9, but with other sale 
deeds. The matter being uncertain, it 
will be open to the present parties to move 
this Court in the unlikely event of the 
learned Court below indicating by its 
proceedings that it wasits intention to set 
aside the decision, not as against the appli- 
cants or against defendants Nos. 3 to 9 
only, but as against the other defendants 
also, though prima facie the proviso does 
not cover their cases. 

In respect of the other point Mr, Khursaid 
Husnain relies upon an affidavit to show 
that as summons was not served upon Dhani, 
he had no knowledge of the existance of 
the minor plaintiff No.7’and that in any 
case, the principle of representation should 
apply as the minor's father was one of the 
plaintiffs. Iam not prepared to hold that 
the principle of representation can be urged 
as against the definite provisions of r. 14 
and it is difficult to see why there should 
have been knowledge of petitioner No.6 
whé is precisely in the same position as 
petitioner No,7 and not of the latter if 
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proper care had been taken. But for the, 
complications introduced by the order in 
Dadu’s case, I should have been ‘inclined to 
send back the case for rehearing after 
making petitioner No.7 a party,;-but in all 
the circumstances now appearing, that 
course would not be helpful, and I think the 
proper order is to allow the trial to proceed 
in so far as the sale deed of defendangs Nos. 
3 to 9is concerned. 

Accordingly this application is rejected. 
in so far asthe suit relates tothe sale deed 
in which defendants Nos. 3 to 9 are 
concerned. In so far as the other defend-' 
ants and their sale deeds are concerned it 
will be open as already indicated to the 
parties tomove this Court again in the 
circumstances noted above. The parties 
will bear their own costs. 

N. ' Application rejected. 


——— 


LAHORE HIGH COURT 
First Civil Appeal No. 1292 of 1929 
March 17, 1934 
SHADI Lat, O. J., AND HILTON, J. 
ABDUL RAHMAN AND GTHERS - PLAINTIFFS 
— APPELLANTS 


Versus 
GURDIT SINGH DecsEE-HOLDER 
AND ANOTHER—J UDGMENT DEB!OR— 
DEFENDANTS — RESPONDENTS 

Registration Act (XVI of 1908),s 17—Document pur- 
poting to declare that erecutanis kad no title in 
house—Registraticon, if necessary— Admissibility in 
evidence when unregistered. 
. A document which purports to record a payment 
to certain persons of money described as having 
been spent by them in rebuilding ahbouse and also 
purports to declare that the executants held no 
title in the house and had relinquished their con- 
nection with it, requires registration and if unre- 
gistered cannot be admitted in evidence. Kishen 
Chund v Municipal Committee of Amri'sar (1), 
referred to. : 

F.C. A. from the decree of the Subordi- 
nate Judge, First Class, Gujrat, dated 
February 19, 1929. 

Dr. Shuja-ud-Din and Mr. Muhammad 
Munir, for the Appellants. 

Lala Badri Das, R. B. and Mr. Ram Lal 
Anand, for the Respondents. f 

Hilton, J.— The first defendant Gurdit 
Singh, having obtained a decree against 
the second defendant Miran Bakhsh, has 
caused to be sold a house situated at 
Kunjah on April 28, 1928, in execution 
of that decree. The plaintiffs are three 
sons of Haji Ghulam Mustafa of Wazirabad 
and are brothers-in-law of Miran Bakłsh 
and they.:have asked: for a declaration 
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that they own this house. Their suit was have preferred this. appeal. The following 














dismissed with costs by the Senior pedigree table explains the relationship of 
Subordinate Judge of Gujrat and they the persons concerned: -- 
a | | 
=, Karam Bakhsh `: Rukan Din 
= Barkat Ali 
Ghasita Ali Muhammad Musammat Bholi | 
| (died childless) =Buta Lal Khan 
Ghulam Mustafa (P. W. No. 1) 
[ze = 
| | | 
Inayat Ata Ullah Ikram Musammat 
Ullah (plaintifi.) Ullah Aishan— 
(plaintiff.) (plaintiff.) Miran 
Bakhsh 
(defendant 
0.2 
| | 
| | 
Hussain Bakhsh Nabi Bakhsh Karam Bakhsh Rahim Bakhsh Miran asa 
p (P. W. No. 4.) (defendant 
0. 2 )— 


On October 9, 1882, Barkat Ali, son of 
Rukan Din sold half the house to Ghulam 
Mustafa, father of the plaintifs, by 
registered sale deed, which recites that 
the other half of the house was already 
owned by his cousins Ghasita and Ali 
Muhammad. This document is the founda- 
tion of the plaintiffs’ claim. 

In 1893 and again in 1910 the house 

was possessed by Buta, the father of the 
second defendant, who had married a 
sisterof the plaintiffs’ grandfather, Musam- 
mat Bholi. 
. This Buta applied in 1893 to the 
Municipal Committee of Kunjah for per- 
- mission to build a new house on this site 
and permission was given to him. In 
‘1910 he again applied to the same 
‘authority for permission to construct a 
‘second storey and was allowed to do so. 
In both applications he spoke of the house 
‘as his house. 

Buta is said by his son Rahim Bakhsh 
(P. W. No. 4) to have died about 1925 
and there is no doubt that his son Miran 
.Bakhsh, the second defendant, was living 
in tha house at the time ofthe execution of 
the defendants’ decree. 

The wives of both Buta and Miran Bakhsh 
‘belonged to the family of the plaintiffs 
and the case for the plaintiffs is that 
‘these persons were livingin the house from 
1893 onwards with their permission and 

* without payment of any rent. 


To prove that their title: subsisted after 


Musammat Aishan 


1882 in spite of Buta’s applications to the 
Municipal Committee wherein he describ- 
ed the house as his own, the plaintiffs 
relied upon certain oral evidence and 
upon a document Ex. P-2. The oral evi- 
dence must he rejected as of an interested 
character, The witnesses are for the most part 
near relatives ofthe plaintiffs and their evi- 
dence is also conflicting regarding the dates 
when the various members of the family 
are alleged to have inhabited the house. 
Their attempt to prove that the plaintiffs 
have themselves been living from time 
to time in this house cannot be accepted. 
Nor ‘can their statements that Musammat 
Aishan had lived inthe house with the 
consent of her. brothers. It is probable 

that Musammat Bholi, who “is .said to` 
have died in 1905, lived in the house 
and that after her death her husband 
Buta continued to live there, but it 
cannot be said to be proved by the above- 
mentioned oral evidence that she and her 
husband livedin the house by the license 
of the plaintiffs. 

As regards the document (P. 2), 
this purports torecord a payment to three 
of the sons of Buta on September 23 
1894, by Ghulam Mustafa Khan, of money 
described as having been spent by them 
in rebuilding the house. Since this docu- 
ment purports to declare that the ex- 
ecutants held no title in the house and 
had relinquished their connection with it, 
it required registration; (see Kishen Chand 


156 
v. Municipal Committee, Amritsar, 51 Ind. 
Cas.'39] (1) and not having been.registered 
cannot be admitted in evidence. Itis, inany 
case, a document of suspicious character 
seeing that it purports to have been 
signed and executed not by Buta but 
by his sons, although Buta was alive at 
the time and it was he who had applied 
to the Municipal Committee for the per- 
mission to rebuild in 1893. Itis strange 

, in these circumstances that Buta’s name 
should not even be mentioned in this 
document. No mention was made more- 
over of this document in the plaint, but 
it was produced at a later stage. For 
the above reasons this document cannot 
help the plaintiffs. 

It has been argued that if the house 
belonged to Buta, all the sons of Buta, 
and not Miran Bakhsh alone, would be the 
owners of it. Itis not, however, necessary 
to decide whether the brothers of Miran 
Bakhsh have any interest in the house 
as they have not-claimed such an interest, 
possibly because they are colluding with 
the plaintiffs. : 

From the foregoing remarks it follows 
that the plaintiffs upon whom the duty 
lay to establish a subsisting title at the 
date when the house was attached, have 
failed to prove any connection with the 
house subsequent to 1882, although Buta, 
the father of the second defendant, had 
‘been occupying the house and rebuilding 
it in 1893 and again in 1910. The pre- 
sumption of atitle in Buta arising from 

‘his possession in these years cannot be 
said to be rebutted by the much earlier 
document of 1882. On these grounds_I 
would uphold the judgment and decree 
of the trial Judge and would dismiss the 

_ appeal of the plaintiffs with costs, 

‘Shadi Lal, C. J.—I. concur. 
$ Appeal dismissed. 


N. 
(1) 51 Ind. Cas. 391; 39 P R 1919. 


PATNA HIGH COURT 
First Civil Appeal No. 31 of 1931 
February 23, 1933 
:KULWANT SAHAY AND MACPRERSON, JJ. 
,RAMLKHAN TIWARI—APPELLANT 
F versus . 
Mahant RAMLAGAN GOSAIN AND OTAERS 
- , - -RESPONDENTS 
Hindu Law—Religious endowment—Kabir panthi 
math— Trustee of math—Powers of transfer—Superior 
and subordinate ‘maths—Mode of appointment of 
successors in. Kabir :panthi .math~Installation of 
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chela—Absence of worthy chela — Procedure — 
Absolute lape to superior math—Whether possible. 

The followers of Kabir in Biharare usually drawn 
from inferior castes of Hindus, The Kabir panthi 
foundations are not temples but maths, the object of 
which generally is the promotion of religious know- 
ledge and the imparting of spiritual instruction to 
the disciples and followers of the math. There may 
be idols connected with maths but the worship of 
them is a secondary matter. [p. 159, col. 2.| 

Whenthe math and its properties are in the 
possession of a person as trustee he is not entitfpd to 
transfer the right of management vested in him to 
another during his life-time orif he proposes to 
change from one sect to another,to carry with him 
the property of an institution belonging to his 
former sect. Asatrustee he is not entitled to vest 
the power of management after his death in another 
person, with or without assistance of panches. [p. 166, 
col, 1.] : : 

According to practice a mahant of Dostia-Araria 
must be installed by the mahant of its superior 
math. Inthe case of subordinate maths the mahant 
of their superior math appoints’ and installs them 
according to the custom. As the acharya he gives 
the chadar of office to the succeeding mahant. [p. 
166, col. 2.] 

When a chela of a mahant of a subordinate math in 
the Dhanauti orgainzation succeeds his deceased 
guru he must be installed by the mahant of 
the superior math and when there is no chela 
(or perhaps, no worthy chela) the mahant of the 
superior math appoints from the members of his 
own math (or possibly the maths subordinate to him), 
and installs him, 
[ibid.] 

Where there is no chela of the late mahant, the 
mahant of the superior math is entitled to appoint 
a chela from his own or a subordinate math and to 
be in possession of the math andits property for a 
reasonable time until he has so appointed and 
installed the new mahant in the vacancy. There 
is ño Sie lapse to the superior math, [p. 168, 
col. 1 

F. ©. A. against a decision of the Subor- 
dinate Judge, Mazaffarpur, dated Decem- 


ber 23, 1933. 
` Messrs. K. P. Jayaeswal and A, K. Mitra, 
for the Appellants. 

Messrs. Parmeshwar Dayal, Satyadera Sa- 
hay and K. N. Lal, for the Respondents. 

Macpherson, J.—This appeal from the 
decision of the Subordinate Judge of Mu- 
zaffarpur is preferred by Ramlakhan Tiwa- 
ri, the first of six defendants in the suit 
and (except that defendant No. 6 filed a 
written statement) the only contesting de- 
fendant. 

The suit out of which the appeal arises, 
-was instituted by Mahant Ramlagan Gosain, 
Mahant of the Damodarpur-Lohari math in 
the district of Saran against the appellant 
and (2) Sarjug Jha, son of Abhidatta Jha, 
a Brahman, (3) Achhelal Sahu son of Nandi- 
pat Mahto, a Sundi, (4) Raghunandan Raut 
apparently a Goala, (5) Gena Mahto, a, 
Nonia and (6) Baldeodas, a Brahman fakir, 
for whom was- substituted Rajadas describ- ° 
ed as the diseiple-ofiBèldeodas-deceased, a 
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fakir, all cultivators of Dostia (sometimes 
wrongly written Dosaria)-Araria in the dis- 
trict of Muzaffarpur. ‘he names and des- 
cription of the defendants have some signi- 
ficance. 


The material allegations were briefly as- 


follows. The plaintiff isthe Mahant of the 
Damodarpur-Lohari math, in the district of 
Sarap which is a Bhagtahi Kabirpantht 
instjtution, that is to say, of that cult or 
sect (panth) of the followers of the religious 
reformer Kabir (15th century A. D.) who 
are termed Bhagtahis. The teim ‘bhakti or 
as it is pronounced in Bihar ‘bhagit’ means 
‘devotion or loving faith and involves the idea 
of God as a personal Being). A former 
Mahant of that math, Alam Gosain, had five 
disciples including Sheonath, Subhao and 
Tahal Gasains. Sheonath became Mahant 
of Damodarpur-Lohari and the other disci- 
ples established maths at different places 
which remain subordinate to the parent 
math. One such math was Dostia-Araria 
(formerly in Champaran, now in Muzaffar- 
pur district) of which the Mahant was Bhag- 
wat Bhagat who died in January, 1920, 
without leaving any chela (disciple). The 
present appellant, a recent arrival in the 
neighbourhood, having won over Bhagwat 
Bhagat whose intellect was enfeebled from 
age, in collusion withthe other defendants, 
manufactured a fraudulent mukhtarnama 
dated November 4, 1919, purporting to be 
executed by Bhagwat Bhagat (although the 
latter had no power to execute such a do- 
cument)and relying upon it the defendants 
Nos. 1 to5 have illegally taken possession: 
of the math and ita properties and appointed 
defendant No. 6 as pujari. The defendants 
being girhasts (house-holders or laymen, as 
opposed to batragis) could have no claim, 
and least of all, defendants Nos. 1 to6 
(Baldeodas) who are Brahmans. The de- 
fendants Nos. 1 to 5 had no power to ap- 
point a pujari contrary to the practice of 
the plaintiff's sect prevalent in the Dostia- 
Araria math which is subordinate to his 
math. This practice is set out in para 5 
of the plaint and is that on the demise of 
the Mahant of a subordinate math of Da- 
modarpur-Lohari appoints as successor one 
of the disciples of the deceased or any other 
person of the Bhagthai Kabirpanthi sect be- 
longing to the Damodarpur-Lohari math 
whom he considers fit and invests him- with 
the chadar of mahantship at a formal cere- 
mony and until such appointment is him- 
şelf in possession of:;the property of the 
math, the Mahant zofšas subordinate math 
has no power to nominate: a=sitccessor or 
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‘to settle what is tobe thé management or 


who is to be the manager after his death. 
If the Mahant of a subordinate math dies 
without leaving any chela and the superior. 
math does not appoint a Mahant, the subor- 
dinate math and its property come into the. 
possession and management of the Wahant 
of the superior math. 

The claim for recovery of possession of 
the math and its property and for mesne. 
profits for the three years allowed by the 
law of limitation, on‘a finding that the plaint- 
iff was, in accordance with the prevailing 
practice and usage, entitled to take pos- 
session of and manage the same and far- 
ther to appoint another Mahant and in the 
circumstances to retain possession until such 
appointment. 

The suit was valued at Rs. 10,000 of which 
Re. 9,000 was the value of the property and 
Rs. 1,000 mesne profits. The schedule set.’ 
out an aggregate of about 98 bighas of land 
but admittedly only an area of about 37 | 
bighas isin possession of the math and in 
fact since the suit was decreed, a separate 
suit has been brought for the recovery of 
property sold by Bhagwat Bhagat mainly 
to defendant No. 5 and the father of defend- 
ant No. 3. The suit would, therefore, ap- 
pear to have been overvalued. 

The main contentions of defendant No. 1 
were that Bhagwat Bhagat had sold some 
of the properties in suit and had by a 
samarpannama dated September 5, 1917, 
dedicated the remainder to Sri Sri Khanti 
Maharaj and the transferees were necessary 
parties, while defendant No. 2 (defence wit- 
ness No. 4) had no interest. The property 
in suit was the exclusive property of- Bhag- 
wat Bhagat and he was entitled to execute 
the samarpannama. The Mahant at Dostia 
Araria was not subordinate to the plaintiff's 
math; infact, there was no math at Dostia, . 
the dwelling house of Bhagwat Bhagat who - 
was a Kabirpanthi bairagi, being popularly 
called a math, while of the property some 
was ancestral and some self-acquired. The 
allegations in para.5d of the plaint were 
denied and it was alleged that. Bhagwat 
Bhagat was competent to appoint any 
chela, as he had infact appointed Kashi 
Bhagat who died shortly before his own 
death. The plaintiff was not even the Ma- 
hant cf Damodarpur-Lohari Mahadeo‘ Mah- 
to had tried to defend himself in a criminal 
case by claiming to be a chela of Bhagwat 
Bhagat but failed. After the death of 
Bhagwat Bhagat, Gopi, brother of Mahadeo 
claiming to have succeeded Bhagwat. Bhagat 
unsuccessfully sued defendant-No, 5 and 
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others in 1920 for the cancellation of some 


of the sales above mentioned and now Gopi 
and Mahadeo have set up the plaintiff as 


the Mahant of Damodarpur-Lohari and. 
instigated the suit. Bhagwat Bhagat 
had appointed this defendant as his 


aim-mukhtar under the ammunhtarnama 
of November 4, 1919 and it was exe- 
cuted in good faith for the manage- 
ment of the properties of Khanti Maharaj. 
Defendants Nos. 3 and 5 (purchasers from 
Bhagwat Bhagat) were in collusion with the 
plaintiffs. In evidence the case was that 
the math in suit was originally founded by 
Budhram Bhagat and on his death, his chela 
Puran Bhagat succeeded him and was him- 
self succeeded by the late Mahani Bhag- 
wat Bhagat, the properties being acquired 
in the time of the first two and extended 
in the time of the last mahant. 

. The pujari, defendant No. 6, supported the 
defendant No. Jon matters oftitle and claim- 
ed to have been validly appointed. Baldeo 
was himself nota Kabirpanthi but a Vaish- 
navite bairagi. 

The issues were as follows :— 

1. Isthe suit barred by. limitation ? 

2. Were the properties in suit the per- 
sonal properties of Mahant Bhagwat Bhagat 
as alleged by the defendant ? 

3. Is Dostia math subordinate to the math 
at Damodarpur-Lohari ? If so, what isthe 
custom and usage regarding the succession 
and appointment of successors to that math? 

‘4. Is the plaintiff entitled under the 
law and custom to take possession of the 
Dostia math and its properties, and to ap- 
point a mahani for the same? 

- &: Isthe mukhtarnama dated Novem- 
. ber 4, 1919, valid and legal and have the 
defendants acquired any right to keep pos- 
session of the math and its properties ? 

6. Is the defendant (sic) a bairagi and 
has he got any right to act as pujari ? 

7. Is the plaintiff entitled to waslait ? If 
so, how much ? 

The. first issue was not pressed. The se- 
cond issue was decided against the defend- 
ants and the point has not been seriously 
pressed inappeal. The deceased mahant 
always described himself as a bairagi. In- 
deed the defence allegations in this regard 
were given up at the trial. The properties 
certainly appertain to the Dostia Araria 
math. 

As to issue Nos.3 and 4, it was at the 
trial, the case of both parties that the 
Dostia Araria math was a Kabir panthi 
establishment and was a subordinate math. 
The learned Subordinate Judge negatived 
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the contentions of the defence that the 
founder Budhram was a girhyast chela 
of the Mahant of Musaharnia, a Satkahi 
(Satkabir) foundation, that Dostia-Araria 
was therefore subordinate to Musaharnia 
and that a new mahant was installed by 
the Mahant of Musaharnia and held that 
the Dostia-Araria math was Bhagtahi and 
sprang from and was subordinate to, the 
plaintiffs math, that Bhagwat BhagaShad 
Do power to transfer the power of manege- 
ment vested in him as mahant of the pri- 
perties of the math by the samarpannama 
in his lifetime, much less after his death, 
and that accordingly the deed of mukhtar- 
nama in favour of defendants No. 1 could 
not vest him or the defendants Nos. 2 to 
5 with any power of management, that 
as the mahani of a subordinate math 
ascended the gadi on investiture with 
chadar-the shawl of office—by the mahant ' 
of the superior math, the plaintiff has, in 


the circumstances which have happened, | 

‘theright to nominate a fit successor tu Bhagwat 
Bhagat and in the eventof its failure to annex the 
math and its properties to his own math” 


Tt will be observed that this finding goes 
beycnd the claim which merely is that the 
plaintiff 

“has, in the circumstances the right to retain pos- 
session of the said math until the appointment of an- 
other mahant." h h ' 

In connection with the samarpannama 
of which the appellant produced a certi-, 
fied copy (Gopi Bhagat had produced the ori- 
ginal in his suit), he found that the wor- 
ship of Khanti Maharaj to whom the dedi- 
cation is made, if done at all, is secondary 
and his cult would not permit the deceas- 
ed mahant as a Bhagtahi to worship Khanti 
Maharaj which is a symbol of the Saktabirs. 
He concludes : 

“Therefore there was no idol worshipped by the 
late Bhagwat Bhagat and hence there could be no de: 
dication of the property to any such idol. The 
samarpannama may not be fraudulent as I find there 
is no evidence to show fraud of any kind in its 
execution—but Bhagwat Bhagat held no right to 
dedicate the properties He was not a worshipper of 
KhantiMaharaj and hence there is no object to whom 
the dedication could be made, The deed therefore 
fails of its effect" ; i 

He accordingly decided issue No.5 in 
the negative and issue No. 4in the afr- 
mative, i 


On issue No.6 he decided that the de- 
fendants Nos. 1 to 5 being girhasths could 
not act as pujaris. This is not quite clear. 

Issue No. 7 he decided in the affir- 
mative, leaving the amount to be deter- 
mined in execution. In the decree hows 
ever, a8 drawn up, there is no reference 
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to mesné profits, apparently through inad- 
vertence. | 

Mr. Jayaswal for the appellant broadly 
claims (1) that the cult of the math in suit 
is entirely different from that of the 
Damodarpur-Lohari math, the difference be- 
ing not merely in degree but in kind; 
and (2) that the plaintiff has no} es- 
tablished the custom (a) that the appoint- 
ment tp the math in suit is made by 
him ; gnd or (b) that on failure of chelas 
of thg late mahant or other appointment he 
is entitled to annex. 

It is expedient now to set out certain 
facts derived mainly from the record but 
elucidated by the books of reference pro- 
duced—The imperial Gazetteer, the 
Encyclopaedia of Religion and Ethies, 
Westcott’s ‘Kabir and Kabirpanthis’, and 
Keay’s ‘Kabir and his Followers’. 

The followers of Kabir come from all 
castes but in this province they are usually 
drawn fiom inferior castes of Hindus. 
Thus among the Satkahi sect Abhidas who 
established the Musaharnia math was a 
Chamar and. witness Gobind Das of 
Musaharnia was a Dusadh while Mahant 
Phulchand Das (P. W. No.7) of the other 
math at Dostia wasa Lohar. They are all 
admittedly satkahis. At Jostia Araria 
Budhram and his “nephew” Puran Gosain 
were Goalas while Bhagwat Bhagat is said 
‘to have been’ Puran's son by a Telin.and 
‘some of the disciples are Sunris or Goalas, 
On the other hand, Bhagwat's bairagi chela 
Kashi Bhagat, had been a Rajput. 
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Kabir proclaimed the ¥ahity of idols 
(“No visible object in the world should 
be worshipped”), and the Kabir panthi 
foundations are not temples but maths, the 
object of which generally is the promotion 
of religious knowledge and the imparting 
of spiritual instruction to the disciples and 
followers of the math. There may be idols 
connected with maths but the worship of 
them is a secondary matter. In respect of 
idolatry, however, “practice lags behind 
precept”, as stated in the Imperial 
Gazetteer, Vol. I, p. 425, at least in certain 
sects. In some cases the idolatry is broad- 
ly of the same kind as Kabir's for instance 
a saligram is generally installed in the 
math. In Dostia-Araria it was in the main ° 
math and (according to appellant's evidence, 
incense and offerings are first made to it. 

In Bihar an important organisation is 
the Dhanauti math in Saran, a description . 
of which, collected at the spot, is given, by 
Dr. Keay, most of the facts being also 
available in the evilence in this litigation 
with seme slight variation. The following 
succession or (as it is termed) genealogy of 


. mahantship is derived from the evidence. 


it shows how Damodarpur-Lohari was 
founded by a chela of the Mahant of 
Dhanauti and has had six mahants, its 
chelas have founded not only Dostia-Araria, 
but also Khwajabazar and Deorhi and on 
failure of chelas of the late mahant in these 
two cases, a mahant was appointed by the 
Mahant of Damodarpur-Lohari ‘from 
-amongst his own chelas. 


Bhakta of Dhanauti (Saran) 


Kesri of Dhanuti who founded Dhanauji (in Ohamparan) 


1. Alam who founded Damodarpur-Lohari gine and amalgamated Dhanauji with it. 


2. Shecnath 
| 


| 
3 Rewal 1. Ramdat (founded) 
| Khawajabazar) 





| | 
4, Dayal. 5. ava: 6 Ram- 2. Ramlagan 
` ‘ lagan (1906) 
(plaintiff) (d 1925) 
[Chelas of 
Rewal (3)] 


3. Ramlagan (P. 1.) 


| 
and Ramphal 2. Fakir, 


| 
1 Subhaol (founded 1, Tahal (founded 


Deorhi math) Dostia Ararig 


math), 
2. PES 
a ie Se | A 


| | 
3. Nakehed 3. Puran 1. Gajraj 
(re-occupied 
4, Bhagwan 4. Bhagwat Dhanauji) 


| (d. 1920) | 
5. Budhbram | 2, Jhaman 
[Chela of Kashi I ` 
: Rewal (3)] (d. 1918) 1. Phaudi 
Sa | (Pokhar 
6. Hulas Bindaj 
7, Gurucharan | 
(P. W. No, 7) 2, Bihari 


Bhagat, 


ars 


4 


oy 


ao a 
’ The connection. between Dhanauti and 


Damodarpur-Lohari and ketween the latter 
and‘ its own subordinate maths Deorhi, 


Dostia-Araria and., Khawajabazar and of 


Damodarpur and Dostia-Araria with 
Dhanauji (with its own. cfishoot Pokhar- 
binda) appears from this table. There was 


also produced by the Mahant of Dhanauti.. 


who was examined on commission, a large 


Hindi volume (Ex. 1) in beautiful manu-: 


script nagri purporting to show the 
‘genealogy. of the mahants of the ‘achariya’ 
math at Dhanauti and of its branch maths. 
The evidence of this witness is that the 
writer, a deceased chela named Cheta 
„Gosain, whose writing he proves, made it 


. over to his. predecessor Hanuman Gosain 


over 30 years ago and it belongs to his 
math. - It has a few more recent additions 
in penor pencil in different handwritting 
“but the fact is not important for the present 
purpose. The learned Subordinate Judge 
has relied,.upon.it and I see no reason 
“to differ, It shows that Damodarpur- 
Lohari math ‘founded by Alam Gosain 
ds an offshoot of and subordinate to 
‘Dhanauti math, that the math in- suit 


is Laa. Subordinate branch math. of Damo-, 


darpix-Lchari and was founded by Tahal 


Gosain, a chela of Mahant Alam Gosain a 


kon 


- ordinate maths, ` because the makani left no 


-by the mahant of Damodarpur-Lohari. 


chela, a chela ‘of the mahant of the Damo- P 


darpur-Lohari math was appointed makant. 
There is abundant evidence that the ap- 
pointments in these instances were made 
It 
also appears that the re-establishment of 


` the Dhanauj math, once amalgamated with 


| Damodarpur-Lohari, 


was effected by a 
chela of Budhram Gosain, mahant of Dostia- 


- Araria. 


~ Ato the tenets of the section of kabir- 
panthis. of whose organization Dhanauti is 
the dcharya math, there is-little controversy. 
They have the usual organization of (1) 
bairagis or sadhus—persons who have re- 
nounced the world and (2) girhasth chelas 
or lay disciples. All the gurus of the sec- 


tion are ‘celibate bairagis and are called - 


‘Bhagat: or ‘Gosain’ and the section itself 
and its: followers are designated Bhagtahis. 
The mahants who gave evidence, deny that 
Bhagtahis. worship any idol‘ and "relia ce is 
placed on the Bijak of Kabir which*jro- 
“hibits “worship of any deity either in the 
form of an image or by raising earth or 
otherwise’. In fact no worship is done in 
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. is examined as 
. plaintiff and describes himself as “kabiy- 
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the maths, unless ‘the reading by. the, 
mahani from the bijak from a- nagri 
manuscript copy-be included withiii the, 
term. The mahants are buried in samadhs . 
(or samadhis) but: the samadhis are not - 
worshipped by bhagtahis. The sect appears - < 
to he comparatively ‘puritan.’ 

In this trial several sects of pape 
panthis are mentioned but apart, from. 
the fact that the .mahant of arpa 
which is subordinate to Malogwa \gath, 
witness “No. "3 for the 


panthi only” we aie concerned only with. 
the bhagtahis already mentioned and the © 
satkabirs or satkahis. According to Phul- , 
chand Das who isa mahant of the other 
math at Dostia (called Dostiapatti math) 

which is satkabir, the two do not interdine, 

their tilak is different and- the “satkabirs 

are called Das while the bhagtahis are’ 
known as bhagat or Gosain. The stakabirs’ 
worship khanti Maharaj. According to 
Gobind Das, who is the adhikari of the.. 


Musaharnia math. 
“When the mathis established, the founder makes 


“a mound of earth and worsbips it we call it khanti 


s ne do not 
Khanti ‘Maherj .. 
idol of worship among 
keep saligram idol too". 

` According to Phuichand Das “the founder . 
of math makes the mound of earth like that- 
of the idol of a ‘debi’” and “some of us 
make chelas of females”. Gobind Das de-, 
osed. 

“Khanti Maharaj is kept in a- room inside: the ” 
math while the room in which salijram is kept is 

outside it. . The samadhis are in the room of Khanti 

Maharaj.. ..The samadhis ofthe -mahants is (sic) 

at one place while those of the other sadhus is (io) 

at different. places ” 

He also deposed . 

“Arit and- incense is offered to the samadhisof the 
mahants and bhog too is offered to them, B28. 

Itis here very important to obseryé*-that 
at the math in suit-the saligram is “within 
the math proper whereas iw the satkabir 
maths where there is idolatry, the Khanti 
Maharaj has this place of honour and the 
saligram is relegated to a room outside, 


worship any idol or 
. khanii maharaj is our chief - 
sathabirs although they . 


-At the math in suit ths samadhis are. 


outside and indeed, . according to the cee 


_fence, in the-same room as Khanti Maharaj. 


Those two are.the only defence witnesses . 
who are kabirpanthis of any sect. The: 
other. five are Hindus and three are actually’ 
Brahmans. In examination-in-chief the 
appellant said that he saw one idol named 
Khanti Maharaj Khanti is Hindustani for 
‘crowbar’) and a ‘saligram’ in the math ati 
‘Dostia-Araria, and that Bhagwat Bhégat 
himself acted as pujari of the former. In = 


. See that khanti is buried in that mound bat mahant 


ri 


terms gf Hinduism. It would seem at first 
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cross-examination he deposed: j the saligram is inside the math, is, at any 
a ina, is Bana in ii raised mona of earth. rate, not a Satkabir foundation since the 
isnot visivle outside. It isnot an ido I can’t Khanti Mah . Id o the evidence 
say when Khanti Maharuj was installed I didn ante Manaraj wou n : 
q ic On: didnot cited be within the math and the saligram 
ely the important 


told me that itis init, The saligram is ‘kept inside outside as being respectiy, 
the math and Khanti Waharaj in an outside, bungalow and the secondary objects.of worship. 
Maier e mahant used to worship the saligram, iaa “Pan e ES eae 
Budhram Mahant installed the Khanti Maharaj en nas witnesses for the eae 
The other witnesses naturally depose in the Mahant of Dhanauti and Himself, consist 
the former, three belong to the contiguous 
village of Bishunpur where the Bhagtahi 
math was resumed [after ‘a’ struggle with 
- the girhast (Khuthahi) Kabirpanthis] by the 


Mahant of Dhanauti who eventually ap- 


sight # be a point.in their favour that they 
are ref.dents of Dostia but -since the aliena- 
tion#of the late mahant, which plain.iff 
has questioned, were made to villagers and 
others wno have subsequently acquired inte- 


rest in the village, toomuch ma sily + : 
be made of this fet Pla nes A a it. All the witnesses speak of Tahal Gosam 


No. 2 also a Brahman. deposed: as the founder of the Dostia math.—One 
«A mound of earth is in the math Fa the Mahant Of them Dhanu Bhagat is a girhast chela 


Bhagwat said it had one khanti in it ...., -The of Puran Gosain and one Nanku Sah is a. 


mahant himself did its puja ia hia life. Kabirpanthis chela of Bhagwat Bhagat. They depose 


worship idols such as saligram" : Sie : 
He added that Phulchand Das has not got’ that no idol worship took Plage in the 


Khanti Maharaj and otherwise is entirely j; = 

hazy about matters religious. His last’ time and there was no khanti and that .a 
statement aud that of the next witness that sahi Taha p 
there are in the math idols:of Ramji and, T f E ae kakak 


false. Sarjug Jha (P. W. No, 4), also a 
Brahman, besides being interested, is are not Kabirpanthis. All these’ Mahanis 


manifestly vague and he also cannot be, 3: ; s : lat Niat 
relied upon for accurate information, but ae ue ee Sot te Basse A 


he knows that idols of Ram and Lachman not- worshipped. All emphatically claim ` e 


of four Jaymen and three Mahants. Of. 


pointed ‘a-chela of his own to be Mahantof. 


khanti, which isan iron implement, . is not. 


8 


Dostia-Araria math in Bhagwat Bhagat’s. ~ 


‘Lechmanji seated on a saligram, must be _ ‘Kabirpanthi and calls the Satkabirs (e. ge., 
at Dostia patti) ‘Kabirs' implying that they. 


re not there. These’ Brahmans have- DostiazAraria.as a Bhagtahi math and the - 


never gone into’ the eastern -room at all, 
The last of the defence ‘witnesses Nirsu 


Raut refers to Budhram as Gosain. He Gosain established it. 


- Makant of ‘Deorhi deposes that © Tahal - 


‘The -defence that Dostia-Araria is a 


speaks of a bell’ being’ first rung near the. s ; < “ding 
i : ia ee - Satkabir math.and- subordinate to the 
saligram and then being’ taken to Khanti. Mugaharnia ‘math which has its acharya ` 


Maharaj, whichis outside the math, ahd.. math Bakamia in ‘Nepal, is; in m 


adds that‘ near the latter incense is burnt opinion, - pure ‘fabrication’ later than the 


and’ cooked food: offered. The witnesses , depositions of 1922. Dostia-Araria ` had 
-no Khanti Maharaj at-all, as a' Satkabio 


in,the eastern bungalow. Lakha Jha mata would have There are other cogent `. 


speaks. of four, there being of Budhram, . grounds for rejecting both allegations, It is 


eared Bhagtin, who, according to ap- fwo Satkabir.foundations in Dostia. In the 
pellant3 ‘adjoining village of Bishanpur, one.of the 


“uged.to do alithe kitchen worka, keep the grains of A : > 
the math and also served Bhagwat Bhagat”. a -twonaths is Bhagtahi and one Satkabir. 


- Puran and Bhagwat the Mahants, and one highly improbable that there would be. 


Sarjug Jha speaks of the earthen mound: Thenthereisno trace of Bhagwat Bhagat. 


called khanti and three or four 'samadhis “ever being called ‘Das’. Phulchand Das, 
which are worshipped, being in the eastérn “the most important supporter of the claim: 
room. Nirsu asserts that the fourth mound ‘that the math in suit is Satkabir. is com- 
is that of Khanti Maharaj» The -defenca’ pletely discredited by the evidence :which 


is simply untrue. -Certainly it cannot - be- -was.a bairagi of Satvabirpanihi, Bhagwat 
held, upon. it that there is any : Khanti- “Bhagat on. the other hand was a Kabir- 
Maharaj at the math in sui .and indeed’ :pañthi of the Bhagtaht form and that he 


` evidenze entirely: fails to impress. The <he gave in Gopi’s suit before the question. ; 
bulk of it, so fac as this:math is concerned, : -of sect was agitated, that while he -himself- : 


read.ag a.wholeit app3ars to lead defini- ..was-.a.gyant, a. term implying 8 person ` 


tely to the conclusion that this.math where -possessing too ‘much wisdom- tọ: worship 
149=21 & 22 4 
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idóls. Thė appellant also made similar 
statement inthat suit, adding further that 
Dcs:ia-Araria was subordinate to Dhanauji 
in Saran, meaning Dhanauti in Saran, or, 
at any rate, Dhanauji in Champaran which 
is closely connected both with Dostia- 
Araria and Dhanauti and in any case a 
Ehagtaht math, The very least that can be 
inferred is that the math to which he then 
asserted Dostia-Araria to be subordinate 
was not Musaharnia in Muzaffarpur Dis- 
“trict. True, in the samarpannama, it 15 
alleged that khanti was worshipped in the 
math but it is sufficient to state here that, 
as will appear later, no reliance can be 
placed upon any statement in that docu- 
ment as a record of a fact. Thenit is 
important ihat no one can suggest the 
name of the Mahant of Musaharnia who 
was Budhram's guru. Again itis incredi- 
ble that if Dostia-Araria was Satkabir, 


_ plaintiff would have been asked by ap- 


$u 


pellant to send there a pujari who must 
have been Bhagtahi and therefore could not 
worship khanti. I hold, therefore, that the 
math in suit is not of the cult of the 
Satkabirs, as suggested by Mr, Jayaswal 
and that is not subordinate to Musaharnia, 
nor founded by a chela of that math nor 
by: Budhram Gosain who moreover was not 
awatkabir. The present story of the appel- 
lant`to that effect has been crudely manu- 
factured for this occasion. On the other 
hand, the learned: Subordinate Judge 
rightly accepting Ex. I and the testimony 
of plaintiff's witnesses who are reliable 
ears and in a position to know, correctly 
eld that Dostia-Araria is a Bhagiahi math, 
founded by Tahel Gosain, a chela of 
- Damodarpur-Lohari. whose samadhi is in 
ihé-math as are those of his three succes- 


_* sors, Budbfam, Puran and the late Mahant 


1 


Bhagwat Bhagat. 


Ws 


‘Of the foundation and early history of the 
math the documentary evidence is meagre. 
The‘genealogy’ Ex. I,has already been men- 
tioned. There is a reference to an entry 
in the Record of Rights showing a settle- 
ment of lands with the math about 1825. 
In 1911 Bhagwat Bhagat was examined as 
a witness ina proceeding under s. 145 of 
the Code of Criminal Procedure. He gave 
his ‘father’s name’ as Mahant Puran 
Gosain, mentioned his caste as bairagi, 
stated that he was the mathdhari of the 
Dostia math and began his deposition as 


x follows ; 


“I am the first party in this suit. I know the tank 
in diepute. It appe: tains tothe matè of which i am 


. ` the ghebait The math is known as the Araria meth 
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in Dostia village, -1 have been 8 Mahant of the math 
and land etc, appertaining to the came from 1275 
Fas'i MY guru (old Makant) diedin 1€02 Fasti.” 
Here there are several significant 
statements. In the first place he des- 
cribes himself as a boirogi there and again 
states that he had been Mahant since 
1868 although his predecessor had only died 
in 1895. i 


Then the plaintiff has produced gertain 
documents belonging to the math Su suit 
as showing the connection between Keng 
his own math. By the series Ex. 2 


Bhagaat purchasedjand on three occasions 
and took mortgage of land on one occasion 


between 1897 and 1908 and on each occa-. 


sion described himself es a bairagi. AB 


Ex. 2 fe) is the decree in Gopi's'suit of- 


1920, Mr. Jayaswal urges that these docu- 
ments must have been made over to 
plaintiff by Gopi, but I agree with the 
Court below that there is nothing of value 


to support such an inference, From Ifx.3. 


(d) it is clear that plaintiff was anxiousin 


1923 to secure a copy of that judgment in - 


that suit. 


The Jearned Subordinate Judge has laid 
stress upon Ex. 3 (e), a letter from Daya 
Gosain Mahant of Damodarpur Lohari, 
dated December 25, 1905. Mr. Jayaswal 


questions 1ts authenticity on the ground ' 


that it bears ihe postmark of Chapra with 


the date December 28, while the post office” 


in the plaint is Mirzapur and the.date on 
the address side of the envelope is 18th 


Pous equivalent” to December 29, But there `` 


is no reason why one should always post 
atthe nearest post office, even if there 
was a‘post office at Mirzapur in 1905, 
while the translation of the date on the 
envelope shows it to be unintelligible 
and in any event the date may have been 
given incorrectly. Like the Court below I 
would attach high significance to this letter. 
It appears to be written by a person ina 
position of some authority over the addres- 
see, The writer mentions that: “Dhanauti 
Sarkur has come here”— one may reason- 
ably infer that’ the Mahant of Dhanauti 
is Sarkar to both the writer and the ad- 
dressee— describes the yield of the harvest 
in Lohari and in Damodarpur and asks 


for information as to the cultivation and - 


buildings at the addressee's place, men- 


tions the repeated complaint of one Gopal: 


Bhagat of Harakhwara that the addressee 
was not sending him the copy of the 
judgment in the Dhanauji case and asks 
the addressee to send it on to him calls upon 


the addresses to “protect the property by - 
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Jal] means” 4nd asks for an immediate 
reply tothe letter. The ‘genealogy’ given 
above shows that Dhanauji had been re- 
established by a chela of Dostia Araria, so 
that a judgment relating to it might well 
be in the hands of the Mahant of Dostia- 
Araria and it might well require an in- 
junction from his own superior tothe Makant 
of Dostia-Araria to make him produce 
it, 

_ I no consider the deed of dedication 
or sqfnarpannama. Bhagwat Bhagat be- 
ing fn 1917 a very old man, had reason 
to be afraid of impostors and particularly 
of Mahadeo Mahto who had unsuccessfully 
claimed to be his chela, and there were not 
a few other self-seekers around. After a 
chequered career, the appellant came to 
Sonbarsa, a neighbouring village, admit- 
tedly in the service of Nandipat Mahto, 
father of defendant No. 3and in April 1917 
became also muthtaram of Bhagwat 
Bhagat. He was also apparently mukh- 
tar-am for some time of the defendant 
No, 5 Gena Mahto who lives close to the 
math. When appellant entered the service 
of the Mahant, the latter had 60 or 70 
bighas of land; but the samarpannama 
executed on September 5, 1917, sets out 
that after the sales which he had made, 
about 37 bighas only remained to the 
asthan. It appears that besides sales of 
land to Gena Mahto before the appel- 
lant becams muthtar-am, there were 
further sales to him, as well as to Nandipat, 
Dasrath Raut and Sundar Tiwari on 
September 3, and there was a sale to others 
on September 4. Gena to whom some 32 
bighas in all were conveyed, is said to 
have on September 4, exchanged some of 
the land purchased; for land of defend- 
ant No. 4 and later to have executed 
bonds in favour of defendant No. 3 and 
his father Nandipat whose servant appel- 
lant was, had secured some 20 bighas. 


Among the witnesses to the samarpannama 


were the appellant and Jamadar Paniiar 
while Sundar Tiwari identified the Mahant. 
The executant described himself asa 
Kabirpanthi, with his asthan As Dostia. 
Araria, where worship of. khanti 


ducted; being old and having only one 


disciple and being unable to look after- 


his affairs, he decided to. execute the.said 


deed in favour of Khanti Maharaj of the’ 


said asthan dedicating the lands remain- 
ing tothe asthan in favour of that deisy 


and putting it in possession, with himself ` 


first and after him his disciple Kashi 
Bhagat as manager, the income to be | 
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“was Con-. 
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“applied as heretofore towards the bhog rag 
towards tke repairs of the asihan and services of 


sadhus and others.” f : . 
There was a stipulation that on mis- 


conduct of his chela “the respectable people” 
of the locality would be competent to re- 
move him and appoint a shebait. He 


concluded : 
“I have got no other chela than Kashi Bhagat. 
Should anyone else ses up anybody else as my 


chela atthe instigation of my enemies or do any 
by that man shall be 


deemed illegal.” 


Incidentally, absence of all reference to 
the saligram is surprising. Upon the, 
death of Kashi Bhagat, the mu.htarnama 
already referred to was executed in Novem- 
ber, 1919, two months before the Mahant's 
death. The document is not on the record— 
appellant says that he filed'ıt in Court in 
his native district of Azamgarh and it “is 
not found"—while the copy filed by the 
plaintiff was not offered in evidence and 
was under thérules returned to the plaint- 
iff at the conclusion of the hearing. The 
suggestion is that Bhagwat Bhagat thereby 
appointed the appellant muxhtar-am with 
four panches as a committee to carry out 
the provisions of the samarpannama for ap- 
pointing a pujart of the math if thé 
executant did not take a ch:la, and: 
that in virtue thereof - Garib Bhagtin- 
was appointed pujari, though’ she 
was illiterate and the pujari writes: and 
keeps the accounts, It appears that the 
panches were defendants Nos. 4 and 4 
and the fathers of the defendants Nos. 2 
and 3, that is to say, four persons all of 
whom were interested in the recent 
alienations of math land. Upon the death 
of Bhagwat his bhandara was performed 
by the appellant. The plaintiff was- - 
absent in upcountry at the time; but ` 
there can be no doubt that sadhus of his 
math weresent by his adhikari and attend- ` 
ed the ceremony and that he himself visited. 
the Dostia-Araria math on his return within 
afew months thereafter. Upon the death. 
of Bhagwat Bhagat, Gopi Mahto claiming 
to be Mahant sued Gena Mahto and others. 
for recovery of possession of the lands which. 
had been sold to Gena by the Mahant before 
the execution of this samarpannama, alleging 
that in order to strengthen his position 
Gena Mahto had caused the deceased 
Mahant to execute the samarpannama| of 
September7, 1917. Both parties relied 
upon the samarpannam4a, Gopi on the siate- 
ment that the executant had at the'time no 
chela except Kashi Bhagat; alleging that he. 


` had been subsequently taken “by. Bhagwat”, 
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Bhagat, as his chela, and the defendants on 
the admissions made in the document. The 
Court held that Gopi's case that he had been 
taken as a chela after the samarpannama, 
was false as the Mahant would never take 
as chela a brother of hig enemy Mahadeo. 
He also held that the defendants’ case (of 
which the present appellant was the main 
supporter) that the committee had, under 
the mukhtarnama of November, 1919, ap- 
pointed Garib Bhagtin as pujari, was equal- 
ly false. The present appellant was obvi- 
ously running the defence in the suit end 
. Was examined as first witness for the 
` defence. He deposed inconsistently with his 
present case. He stated that as Gopi was a 
girhast with wife and children, he could not 
be a Mahant, whereas he now states that 
Bhagwat Bhagat was living like a girhast, 
He made the following further statements— 
“No chelin could have access to the math 
or serve the Mahant.” Garib Bhagtin had 
never been described anywhere as Bhagwat 
Bhagat’s chelin; he himself gave up the 
math affairs after the sradh (bhandara) of 
Bhagwat Bhagat making over all the prop- 
erty to Garib Bhagtin including 
Kewalas and chaukidari receipts,letters ete., 
doing this in consultation with the panches 
“under the provisions of the mukhtarnama 
‘and takingreceipt. It has already been in- 
dicated that he stated that 
“the asthal is subordinate to the Dhanauii math of 
Saran district” 
and that 


“the ifahant of Lohari had come to the math three 
or four months after the death of the Mahant” 


which statements moreover were made 
when he wus recalled on the defendant's 
petition. the case of the plaintiff in that 
suit that appellant “was then working for 
the present plaintiff, being indicated by the 
cross-examination wherein appellant stated 

“Ihave uot been to Dhahauji. 1 know the Makant 
of Lohari." i : 
- In 1923 and 1924 while Gopi’s appeal was 
pending or while restoration of it after 
dismissal was- being -sought, appellant 
wrote Exs. 3 (a) to3 (d) to the plaintiff and 
was being visited by Sadhusaran Bhagat, 
the agent of the plaintiff. On 


“Please meet me on October 26, 1923, in the 
Collector's Court at Muzaffarpur and bring with you 
the chela who is to be appointed as pujart” 

That was the day fixed for the ‘motion’ 
by Gopi to restore his appeal in the High 
Court. Six days later appellant replies to 
a letter to which 


bimselt on the ground of ill-health and 
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October- 
19, 1923, the appellant wrote to the plaintiff: 


the plaintiff excused’ 


asked for a copy of the judgment, that the’ 
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copy was required in the litigation but he 
could send a copy on a plain piece of paper. 
He proceeded— 

“This math has got no mt!Kiat. All ihe lands are 


kasht. So the deed (vil) “wil” regarding the pujäri 
will have to be registered in the landlord's office, 


and added that there was need for 
expedition. On the plaintiffs side it is 
urged that appellant then knew yell that 
the math was subordinate to the Naintifi’s 
math and Dhanauti, while on behalA of the 
appellant the explanation is offered {Mat the 
respondent was only one of several people 
from whom hehad requested a pujari. It 
isincredible, however, that, if khanti was a 
reality, a Bhagtaki chela would be requisi- 
tioned as pujari. I believe the pla‘ntifi’s 
statement that appellant asked him for 
the costs of the defence of that suit. That 
he did soand also asked for a pujari in 
whose name moreover the kasht land of the 
math would be registered'in. the landlord's 
office, that he spoke of ‘the’ math ‘ds 
Bhagataht and subordinate to the Dhan: 
auji (or Vhanauti) math in Saran, are indica- 
tions which support the other evidence of 
plaintiff as tothe relations between plaint- 
iffs math andthe math in suit. , 
Something may here be said of Garib 
Bhagtin, an old woman connected with the 
maih and sometimes called Mai Ram 
whose name appears in ihe evidence. Shé 
was atthe math during the later yeais of 
Bhagwat Bhagat and remained there for 
some time after his death. The question 
might arise whether she was a chélin, ss if 
she was, the point might throw doubt upon’ 
whether Bhagwat Bhagat was a Bhagtahi 
as that sect does. not accept females as 
‘disciples’, But it is abundantly clear 
that she was not è chelin but merely a’ 
servant. Appellant made some use of her. 
name afterthe Mahants death, prétending. 
to appoint her as pujari of Khanti Mah ara) 
and thereupon to give up conhéction with 
the property. ` Some of the defence wit: 
nesses speak of the fourth samadhi which’ 
they mention, “as that of Garib 
Bhagtin, but as she was not a Mahant she 
could not, ever on the’ defence evidence’ 
itself, be buried’ with the three admitted | 
Mahants but at kest with the sadhus— ` 
unless of course appellant effected stich 
burial for evidentiary purpdses—aid ‘it is 
clear that the allegation was manufactur- ` 
ed so as to account for the samadhi of Tahal ` 
Gosain. Indeed the defencè' seems to be” 
uncertain whether to designate the fourth’ 
mound—Khanti Maharaj constructed” at: 
the establishment of the math or ‘the récent * 
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‘samadhi of the.so-called pujarin appointed 
by ‘appellant. 

I find that the Dostia-Araria math had no 
chelin but was a celibate institution. I 
find further that there was no khanti 
buried in any mound there either at its 
foundation or subsequently ‘nor (apart from 
the existence of the saligram) any worship 
of Khai- Maharaj or of any symbol or 
i samadhis. In: my considered 





Suborfiination -of ‘Dostia-Araria is. to 
Damédarpur Lohari math and as claimed 
by the plaintiff. A number of witnesses 
have been: examined- on both sides who 
aver, those on- behalf of“ the plaintiff that 
the Mahant -of Damodarpur-Lohari and. 
those. on behalf of the defendants that 
the Makant of Musaharnia, installed the 
late-Bhagwat Bhagat as Mahant of Dostia- 
‘Araria-in 1695, Each side has adduced 
both sadhu andlay witnesses. Some doubt 
arose in my mind asto whether the whole 
ef the evidence on- both sides was not 
unreliable. Ashas been already mention- 
ed, though Puran Gosain died in 1302 Fasli 
he had 
years before if, as Bhagwat deposed in 1911, 
he himself had been Mahant since 1275 
Fasli... In that case witnesses would be 
deposing 62 years after the installa- 
tion and so could hardly have been 
present. There is, however, no evidence 
whether whena Mahant’ resigns, the full 
‘installation and investiture of his successor 
takes place at once or is-postponed until his 
death. 'The defence evidence as to the 
identity of the installing authority is of 
course false. I aecept the view of: the 
Subordinate Judge that it was the plaintiff's 
predecessor who installed Bhagwant 
Bhagat and that hedid so in accordance 
with ‘the’practice regulating’ the relation 
between the two maths as understood by both 
maths and-the other maths of the Dhenauti 
organisation. Bhagwat Bhagat always 
speaks of himself as Mahant Bhagwat 
Bhagat, chela of Mahant Puran Gosain or 
sometimes as chela“ of Mahant Puran 
Bhagat. There is no doubt that he was a 
Bhagtahi and that Dostia-Araria 
Bhagtahi math, tho deceased Mahant being 
a celibate bairagi,that-he made no chelin 
and that Mai Ram or Garib Bhagtin whom 


appellant put forward for his own purposes, : 


was merely a’ maidservant popularly 
designated Bhagtin because she was living 
ab the, matih. ~~ a AT Wi 


: What -then isthe explanation ,-. of ‘the 


samarpannama> ~in*-- favour. of: Khanti 
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obviously abdicated twenty-seven. 


is a 
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Maharaj executed: by Bhagwat Bhagat. 


‘towards the end of his days; He had been 


harassed by impostor chelas. There was . 
every reason to apprehend that other claims 
would be raised’at his-death. At. his elbow 
were Gena, Nandipat and other vendees.of 
the: math lands and above all the appellant 
closely. connected with the important 
alienees, experienced and subtle andon the 
lookout for personal gain. The alienations 
were bound to be contested by the next 
Mahant in the ordinary course. The 
expedient which therefore commended itself 
to appellant and other interested persons. ` 
in collusion with him, was a spurious: 
dedication in which the alienations were” 
impliedly admitted and the existing. chela. 
was conciliated by being entered as- 
successor to the remnant of the property of 
the math and by the assertion that he was. 
the only chela, but he was at the same time: 
placed under a threat of removal by the 
“respectable residents’ who would have 
authority to appoint his successor. The: 
dedication introduced a charge over to the 
Satkabir sect which was not likely to look as 
closély into the actsof a new recruit as 
the puritan Bhagtahis would and apparent- - 
ly actually had done at the Bhagtahi math . 
in the contiguous village of Bishunpur.-. 
Khanti was at this math entirely unknown 
previously, as I consider, and not merely 
secondary, the highest position’ which the. 
learned Subordinate Judge would accord to 
it. At the least is would be a serious: 
example of an irregularity a new practice 
lagging behind precept. Actually it would 
be aheresy such as no Mahant had any - 
authority to introduce. That the aged 
Mahant was entirely in the hands of appel- 
lantand the vendors could not be more. 
clearly demonstrated than by the execution 
of the amazing mukhtarnama of 1919 exe- 
suted after the death of his chela and 
within two months of his death in favour of 
persons who were not Kabirpanthis of any 
sect though the samarpannania does not 
provide for the contingency but who were 
the persons interestedin the recent aliena- 
tions of the property of the math and the 
appellant who was or had been Muktharam 
of two of them. 

The dedieation to a nebulous khanti was 
simply anexpedient devised by the harpies 
surrounding Bhagwat Bhagat when his 
intellect was enfeebled by age (he was 
about 90 years old). He was not really 
afree agent. Even less was he a free 
agent when he executed the mukhtarnama 
in 1919 which was what in popular parlance: 


Tes: 
istermed “a pure ramp” on the part of 
appellant and the vendees and their trans- 
ferees, 

Furthermore the wath and its property 
being in the possession of Bhagwat Bhagat 
as a trustee, he was not entitled to transfer 
the right of management vested in him to 
“Khanti Maharaj during his life-time or if he 
proposed to change from one sect to another, 
to carry with him the property of an insti- 
tution belonging to his former sect......... 
` As atrustee he was nof entitled to vest 
‘the power of management after his death 
in appellant, with or without the assistance 
of panches. 

Accepting the oral and documentary. 
evidence on behalf of the plaintiff, I find 
that the math in suit was founded by 
Tahal Gcsain, chela of the Bhagtahi math. 
of the plaintiff, that there are four samadhis 
in the math in suit beginning with that 
of Tahal Gosain, that Dhanauji an old 
Bhagiahi foundation was re-established 
from Dostia-Araria, an indication of close 
connection in constitution and organization, 
that the subordination was not limited merely 
to the formal:-investiture of the mahant 
with the the, shawl of office, that the 
plaintiff's math and the plaintif himself 
vigilantly concerned themselves [see Ex. 3 
(e)j with the main affairs of the math in 
cuit throughout and with details from the 
demise of Bhagwat, that khanti was not 

an object of worship and generally that 
the other findings of the Court below are 
correct. 

The first submission of Mr. Jayaswal is 
“not well founded. à 

As to the second point pressed by Mr. 
Jayaswal, many considerations in favour 
of ihe plaintiff have transpired in the 
preceding pages and are set out in the 
judgment under appeal. No doubt it does 
not necessarily follow from the fact that 
the plaintiff's math isthe parent math and 
the math in suit is a math subordinate 
thereto, that the allegations set out in 
„para. 5 as to the devolution of the math 
and its property are correct. The plaintiff 
must further: establish what the relations 
are in this regard between the parent math 
and its offshoot, and that the latter follows 
the customs prevailing in the-former or 


in the organization of which both are a: 


part. That can only be done by evidence 
of the practice. Mahant Phul Chand Das 
deposed 


e “We are made mahanis according to our custom 
wuss the guru of the superior math comes. and 
` gives chadar to make the Mahant of the subordinate 
math’ j pe 
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and this is true of all sects. Mr. Jayaswal 
contends that no custom can arise in these 
four generations, and that’ no direct 
evidence of value respecting the succession 
jn the three relevant cases is forthcoming. 
But to my mind there is good evidence 
that the practice alleged is prevalent as bet-. 
ween the Dhanauti math and all the ‘maths 
which are offshoots from it and in pgrticular, 


as between the plaintiff's math \and ‘its 
offshoots, All such offshoots rema& sub- 
ordinate tothe parent math. It'is co¥amon 


ground and also well ‘established that a 
mahant of Dostia-Araia must ‘be ‘installed 
by the mahant of iis superior math.’ Apart 
from the evidence of Raghuliandan. Das 
and the mahant of Dhanauti and the 
plaintiff himself there is the evidence of 
the mahant of Deorhi (P. W. No.’ 7) and 
the mahant of Hasanpura :P. W. No. 8). 
Both of these aie subordinate to Damodar- 
pur-Lohari and prove that the mahant of 
their superior math appointed and installed 
them according to the custom. and ‘that 
it is the same with the math:.in; “suit. 
As the acharya, he gives the chddar. of 
office to the succeeding mahant.-:The 
former further states that he is™hetchéla. 
of Hulas Gosain who was_the-chelazof 
Bodhram Gosain of plaintiff's math*/and 
that Bodhram was appointed by themahant 
of that math after the previous .mahant of 
Deorhi, a chela of Damodarpur-Lohaii, had 
died leaving no chela. This” case and 
that of Khwajabazar as wellas tbe similar 
cases of -Bishunpur and other maths 
directly subordinate to Dhanauti which 
are alsoin point, will be further discussed 
below. 

In‘ my judgment it is established that 
when a chela of a mahant of a subordi- 
nate math in the Dhanauti orgainzation 
succeeds his deceased guru, he must be 
installed (at least) by the mahant of the 
superior math and that when there is no 
chela (or perhaps, no worthy chela) the 
mahant of the superior math appoints from 
the members of his own math (or possibly 
the maths subordinate to him), a successor 








to the late mahant, and installs 
him. In particular the position. 
is -the same between the math in 


suit and its immediate superior at Damodar- 
pur-Lohari as between the latter and its 
acharya math of- Dhanauti. In respect 
of appointment as well as installation the 
math in suit was and regarded itself as 
governed by the invariable practice of its 
superior math-and all other branch Maths 
of the Dhanauti organisation. ee 


‘ 


1934 


Mr. Jayaswal conlends strongly that, 
at any rate, there is no escheat or right 
of annexation. The evidence of the head 
of the mahant of Dhanauti, the acharya 

‘math, which I would accept is that in his 
presence the following, among many other 
subordinate maths, had been taken pos- 
session of by the math to which they 
are smbordinate and dealt with in the 
manygr set out in para. 5 of the plaint: 
. —Bj#hunpur math (in the village contiguo s 
. to Postia-Araria) Batra and Nakatha in 
al, Sankhera in Baroda in Gujrat, and 
. Kaparpura in Saran. 






math fortwo or three years. That and 
similar cases, however, probably only prove 
an interregnum. Dhanauji is also a case 
of amalgamation in the time of mahant 
Alam Bhagat ofa math started in his 
guru's time which was afterwards re- 
established by a chela of the math in suit 
which itself is a subordinate math of 
Damodarpur-Lohari. The case of Deorhi 
appears from the evidence of its mahant 
(PSW-SNo. 7) and the genealogy. There 
‘canbe’ no doubt on the evidence of the 
1 màahänt of Deorhi, that upon the failure 
-iof, chelas of the preyious mahant, his 
“grandfather Guru was “appointed hy the 

mahant of Damodar-Lohari whose chela he 

was; Then we have the instance in which 

the plaintiff himself was concerned, namely 
the succession to the. mahant of Khwaja- 






. bazar in Monghyr. The gurbahi of his guru, 


had founded that math and upon his death 
the plaintiff himself and another chela named 
Ramphal Gosain were deputed by his guru 
who was then the Mahant of Damodarpur- 
Lohari, to be mahanisof this subordinate 
math. The plaintiff himself having be- 
come mahant of the head math in 1903, 
Rimphal carried on till his death in 1925.,. 
whereupon many claims appeared but the 
` claim of the plaintiff was upheld by the 
Oriminal Court in 1926. The inference is 
that no mahant has yet been appointed 
up till 1930 when plaintiff gave evidence. 
My conclusion is that while the first part 
of the second plea of Mr. Jayaswal is un- 
tenable and must be rejected, there is some 
force in the second plea. 
stanced and the other evidence an infe- 
rence of a right of complete escheat or 


annexation under the custom is not clearly. 


warranted. It is only possible to say on 
the evidence that the plaintiff has a right 


to temporary possession pending appoint-, 


- mêntj by, him: within a reasonable time of 


a suitable mahant from among the bairagis’ 
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of his own or a subordinate math, Asa 
matter of fact that was substantially his 
claim and thé learned Court below mis- 
takenly found that the plaintiff also had 
the right to annex. . Wé 
Tosum up, I would find all the questions 
at issus in favour of the plaintiff-respond- 
ent save a8 indicated in the preceding 
paragraph. The math at Dostia-Araria was 
founded by Tahal Gosain asa bairagi chela ` 
of the Damodarpur-Lohari math of the 
Bhagtahi sects of Kabirpanthis, and his 
three successors Budhram. Puran and Bhag- 
wat were of that cult. It was not a Sat- 
kabir math and there was no worship of 
Khanti Maharaj prior to the date approxi- 
mately of the samarpannama of 1917. The 
deceased mahant Bhagwat Bhagat like his 
predecessors was a trustee of the property 
of the math and he had no ownership there- 
in or right to execute the samarpannama 
of 1917 or the mukhtarnama of 1919 under 
which the appellant purports to be acting, 
or any power of transfer (except for legal 
necessity) or of dedication to a new deity or 
of nomination of a successor (unless he was 
the chela who would ordinarily succeed). 
The appellant who is a man of dubious 
character whose evidence where it differs 
from his previous deposition or where it is 
uncorroborated, is entirely unreliable, was 
the person who with defendants Nos. 4 and 
5 and the respective fathers of defendants 
Nos. 2,.and 3 induced Bhagwat Bhagat 
when no longer in a. position to under- 
stand the deeds, to execute samarpannma 
and the mukhtarnama for their own ends, 
the latter as a support to their acquisition 
of math lands and appellant for the ad- 
vantage that his superior shrewdness might 
secure him inthis pre-eminently inferior 
caste math. The practice or usage govern- 
ing ths succession and appointment of new 
mahants to the math in suit is substantial- 
ly as alleged by the plaintiff and it regu- 
lates the relations in this regard between 
the superior andinferior maths of the whole 
Dhanauti organization. The plaiotiff as 
head of: the maths immediately superior to 
the Dostia Araria math is, by the custom 
ofthe sect of the Dostia-Araria foundation 
and similar foundations under the Dhanauti 
organization, the authority whoinstalls a 
mahant in place of one who has died. There 
is good evidence that on the last occasion, in - 
conformity with the practice, the plaintiff's 
predecessor so installed the deceased Bhag- 
wat Bhagat in 1895. The math in suit was 
and is regarded itself as subordinate to and 
as a- dependant of plaintifs math in res-' 
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pect of . appointment of a mahant. If there 
had been chelas of the late mahant, one 
of them being not unworthy, would have 
been appointed (the method of selection 
unter se need not here be determined) and 
he would have been installed by plaintiff. 
Where there is no chela of the late mahani, 
the plaintiff is entitled, as stated above, 
toappoint a chela from his ownor asu- 
bordinate math and to be in possession of 
the math and its property fora reasonable 
time until he has no appointed and instal- 
led the new mahant in the vacancy. There 
is no absolute lapse to the plaintiff's math. 

Upon this view the first part of the 
second submission of Mr. Jayaswal fails 
completely and the second part only suc- 
ceeds in a point which is immaterial to the 
decree under appeal, that is to say, the 
finding is that the plaintiff has proved 
what he sought to prove, as set out in re- 
lief No (1), but not the right to annex the 
math in suit without appointing a, new 
mahant which, though found by the Court 
below, did not arise and is not-established 
by the evidence adduced. 

The appellant dnd other defendants have 
notitle whatever to the math or its pro- 
perty nor any right to be..orto remain 
in possession, and the decision of the trial 
Court and its decree declaring the plaint- 
iff’s right to the math and its properties 
as claimed in the reliefs to the plaint, 
or directing that he be put in possession 
of the same accordingly by evicting all the 
defendants, are right. 

Accordingly the appeal fails and I would 
cence it with costs to the plaintiff-respond- 
ent. 

Kulwant Sahay, J.—I agree. 

N. Appeal dismissed. 


a 


ALLAHABAD HIGH COURT 
Civil Revision No. 515 of 1933 
February 8, 1934 

KENDALL, J. 
RAM PARSAD— DECkEE-HOLDER— 
APPLICANT 


"versus Se 
GORDHAN— OPPOSITE Party 

Contract Act (IX of 1872),ss. 141, illus (b) 39— Surety 
jor the payment of decretal amount—Atiachment 
released by the Court—Subsequent attachment. also 
released by the decree-holder—Liability of the 
surety—Applicability of s. 141. 

The judgment-debtors against whom an ex parte 
decree had been ‘passed applied to get it set aside, 
The respondent executed a surety bond: undertaking 
that if the application were’ dismissed or-if it were 
allowed and-the suit was subsequently decreed against 
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the judgment-debtor and the judgment-debtor did 
not pay the decretal amount, then he, the surety 
would pay it The original attachment was with- 
drawn by the Court. The ex parte decree was set 
aside but the suit was again decreed against. the. 
judgment-debtor who again atlached the property 
which was once again released and a suit for recovery 
for amount against the surety was filed : f 

Held, that s 141, Contract Act applied, illus. (b) ` 
to the section being to the point and that the order 
of the trial Court could not be said to be otherwise 
than in accordance with law, except to thi 
that the discharges of the surety © t 
absolùte discharge under s. 13) of the Contra 
but only a discharge under s. 14: to the.ezteht of 
the valueof the security, that is to say, to Whe 
extent of the value- of the property which- 
released by the decree-holder. : 
- 0. R. against the decree of the Small 
Cause : Court Judge of Agra dated July 15, 
1933. 

Dr. N. P. Asthana and Mr. B.-N. Sahai, 
for the Applicant. S ; 
Mr. J. Swarup, for the Opposite Party. 

“ Judgment.—The circumstances out of 
which this application has arisen are as 
follows. The applicant who is’ a decree- 
holder had obtained an exparte decree 
against two judgment-debtors in the Small 
Cause Court and - attached some of their 
property in execution of that decree. The 
judgment-debtors applied to set aside 
the ex parte decree and Gordhan the 
present opposite party became their surety 
undertaking that if the application were 
dismissed orif it were allowed and the 
suit was subsequently decreed against 
the judgment-debtors and the judgment- 
debtors did not pay ithe amount he, the 
surely, would pay the amount of the 
decree. The original attachment appears 
to have been withdrawn on this surety 
bond being executed. - It will be seen that 
there was no condition in the bond that 
the decree-holder should be obliged to 
execute the decree. The ex parte decree 
was'set aside but the suit was again 
decreed against the judgment-debtors, and 
the decree-holder attached some cattle and 
other property of theirs. The judgment- 
debtors filed an application for revision 
in the High Court and obtained an order 
of stay. In the meanwhile the decree- 
holder obtained: another decree against . 
the same judgment-debtors in the Court 
of ihe Munsiff and he attached the same 
property ashad alieady been “attached in 
the deciee of the Small Causé Court in (hat, 
decree and also somè other properly:: He 
then withdrew the attachment-in execution 
ofthe {mall Cause Court ‘decree in, Spite. 
of the objection of the” judgment-debta's. 
and the surety. ‘'Hethen made, an appli- 
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‘cation under s. 145, Civil Procedure Code, 
against the surety. The surety who is the 
present opposite party objected and the 
trial Court has allowed this objection. 

` Itis represented that this decision is 
wrong asthere was no obligationon the 
decree-holder to proceed against the 
judgment-debtors by executing his decree. 
It was only necessary for him to show that 
the judf#ment-debtors had not paid up the 
amount. ‘The - Court, however, has 







1872” Under s. 141.— 
“A gurety is entitled to the- benefit 


of every 
security which the creditor has against the principal 
debtor at the time when the contract of suretyship is 
entered into, whether the suretyf{knows of the existence 
of such security or not andif the creditor loses or 


without the consent of the surety parts with such 
security, the surety is discharged to the extent of 
the value of the security " . 

. When thésurety bond was executed in 
this case the property-of the judgment- 
debtors was under attachment and the 
‘gurety was therefore, entitled to the benefit 
-of that security. Itis truethat the Court 
itself -releaged the property and the decree- 
holder attached it again after the execu- 
tion ofthe bond, but later withdrew the 
attachment. This case appears to be pro- 
vided for under the illustration (b) tos. 141 
where O takes B’s goodsin execution after 
a. guarantee has been received from A. 
‘In such éase if C without the knowledge 
of A «withdraws the execution, A is dis- 
-charged. Under s. 139 of the Act the 
surety is discharged if the creditor 
does any act which is inconsistent with 
the rights of. the surety and the -Court 
evidently -considered that by releasing 
the property the. decree-holder 
which was inconsistent with the rights of 
the surety with the result that his eventual 
remedy against the judgment-debtors was 
impaired, thatis tosay, the property which 
was under attachment against which the 
surety might have proceeded was re- 
leased. | ; 


- I think, therefore, that’ the order of the 
trial Court cannot be said to be otherwise 
than in- accordance with law, except to 
this exten, that the discharge of the surety 
should not be an absolute discharge under 
s: 189 of the Contract Act but only a dis- 
chargeunders. 141 to the extent of ihe 
value of the.security, that is to say, to the 
extent “ofthe valuéor the property which 
was released by the decree-holder. The 
-vqlite will be a. matter for the trial Court to 
determine, The application is therefore, 
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allowed io this extent, but in the circums- 
tances I make no order as to costs. _ 
N. ; Order accordingly. 


CALCUTTA HIGH COURT 


Full Bench yi 
Appeal from Original Order No. 50- 
of 1932 ; 


February 26, i934 
Buoxianp, Acte., C., J., CosTELLO* 
AND PANOKkIDGR, JJ. ` 
ABDUL KARIM — APPELLANT 
versus 
EASTERN BENGAL RAILWAY ` 
—RESPONDENT : 
Workmen's Compensation Act (VIII -of 1923), s. 10 
—Period of six months provided ins. 10—.Whether 
relates to claim for compensation made by workman 
against employer—Linglish and Indian Statutes 
compared. | i 
The period of six months towhich s 10, Work- 
men’s Compensation Act, refers, relates to theclaim 
for compensation made by tbe workman against his 
employer ani has no reference to the period within 
which an application for the settlement of the 
matter by the Commissioner can be made. Powell 
v. Main Colliery Company Ltd (1); relied on 


| Section 10 is taken from s. 14 of the English 
Statute. The words at the head of the section, “ an 
application for the settlement of any matter by -a 
Commissioner", and the reference toa “claim to 
compensation against an employer” do notrefer to 
exactly the same thing, namely, that by which pro- 
ceedings are initiated before the Commissioner. 


Appeal against an: order of the Com- 
missioner for Workmen's Compensation, 
Bengal, dated September 28, 131. 

Messrs! Phanindra Kumar Sanyal and 
Jogesh Chandra Sinha, for the Appellant. 

‘Mr. Rupendra Kumar Mitter, for. the 
Respondent, . f 


.Buckiand, Actg. C. J.—This is an appeal 
against the order of Mr. Blank, Com- 
missioner for Workmen's Compenation, 
Bengal, dated September 20,. 1931, 
on an application under s. 22 of the 
Workmen's Compensation Act pre- 
ferred by the appellant Abdul Karim. 
Upon the-application there are. endorsed 
by the Commissioner, first a note -in which 
he writes “where is the reasonable cause 
from March 11, till date’ and below his 
order : Bob o a . 
“Pleader states he has no further cause to show, 
claim dismissed as not maintainable under s, 10 (1) of 
the Act”, . 
both dated September 28, 1931: The 
question to be decided is -whether ,or -not 
the application was: barred by limitation 
which appears: to~ have ‘been, the view 
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which the Commissioner took under the 
- section specified by him. 

fection 10 (1) of the Act is as follows: 

“No proceedings for the recovery of compensation shall 
be maintainable before a Commissioner unless the 
claim for compens2tion with respect to such an accident 
has been instituted within six months of occurrence 
of the accident or, in the case of death, within six 
months from the date of death”. 

Then there is a proviso that 

“the Ccmmissioner may admit and decide any 
claim to compensation in any case notwithstanding 
that the notice has not been given, or the claim 
has not been instituted, in due time as provided 
in this sub-section if he is satisfied that the failure 
s2 to give the notice or institute the claim, as 
the case may be, was due to sufficient cause.” 

This section appears to have been taken 

from the English Statute. Section 14 of 
the English Workmen's Compensation Act, 
` 1925, provides as follows :— 

“Proceedings for the recovery under this Act of 
compensation for an injury shall not be maintainable 
unless . the claim for compensation with respect, 
to such accident has been made within six months 
from the occurrence of the azcident ete”, 

The section contains two provisos of which 
the first refers to proceedings for settling the 
claim and the. second to failure to make 
a claim withinthé time specified. 

The difference:in the form of the opening 
words of the “two sections which in the 
Indian section say that no proceedings 
shall be maintainable unless something 
has been’ done and in the English section 
say that proceedings shall not be maintain- 
able unless something has been done may 
be ignored. . The question that arises is 
whether the use of the verb “institute” 
in relation to the claim for compensation 
distinguishes the Indian section. in any 
way from the corresponding section of the 

` English Act which refers to the “making” 
of the claim for compensation. If there 
is no substantial difference between the 
two sections except in. the form of the 
language employed, then it is clear, 
according tothe decision in Powell v. Main 
Colliery Company Ltd, (1), and the judg- 
ment of Lord Dunedin in McCafferty v. 
MacAndrews & Co. Ltd. (2), that .the 
section does not Jay down that proceedings 
must begin within six nonths of the 
occurrence but that it only says that pro- 
‘ceedings shall not he maintainable unless 
two conditions have been complied with, 


(1) the giving of notice assoon as possible,. 


and (2) the making of a claim within six 
months, and that the words “claim for 
compensation” refer not to proceedings 


(1) (1990) A 0 366. l 
: (2) (1920) A O 590.atp 614,99 L JPO 14h: 
(1930) W.O.& I Rep, 251: (3930) Se. 1.1591; 46 T 
L R 559; 37 Li, L Rep. 183, sess 
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before the Tribunal by which the com’ 
pensation is to be assessed but a claim 


for compensation by the workman's 
employer. Ifno distinction can be drawn 


from the use of the words “institute” and 


“make” respectively the principles ` of 
these decisions apply to the Indian 
Statute. : 


This brings me to the narrow Question 
which has to be decided, whether&he use 
of the word “institute” refers to th pros 
ceedings before the Commissioner or wNether 
it is an unfortunate substitution for the 
word “make” in the English Act? In my 
judgment, it is the latter and it is not. 
necessary to go very far to find support 
for this view. Section 22 relates to the 
initiation of proceedings before a Com- 
missioner ani refers to an “application 
for thesettlement of any matter by a Com- 
missioner” and prescibescertain particulars 
which are to bscontained in the application, 
and among them, “in the case of a claim’ 
for compensation against an employer”: 
certain details are to be given. I should 
find it difficult to hold that the words at 
the head of the section, ‘tan application 
for the settlement of any matter by a 
Commissioner”, and the reference to a 
“claim to compensation against an 
employer” both refer to exactly the same’ 
thing, namely, that by which proceedings 
are initiated before the Commissioner. 

In my judgment, the period of sir 
months, to which s. J0 refers relates to 
the claim for compensilion made by thei 





‘workman against his employer and has 


no reference to the period’ within which 
an application for the settlement of . the’ 
matter by the Commissioner can be made. 
In this view the Commissioner has not” 
applied himself to the matter in hand. 
It may be that theclaim for compensation 
was nol made within time. It may be 
that it was mt made within time, 
nevertheless, the Commissioner should in the 
exercise of the discretion which the Act- 
allows admit the claim and decide it. 
These matters are not before us now, 
They are matters to whichthe Commissioner 
will have to address himself. 

The order will be that the application be. 
remanded to the Commissioner to deal 
with in accordance with law. ` ; 

The appellant is entitled to his costs of- 
this appeal. The hearing fee is assessed at. 
two gold mohurs. 


Costello, J—I im of he. 
opinion; > >>> WÉ f 


same’ 


-= Pe 


1934 WAIDDIA PATY. 


Panckridge, J.—I am of the same opin- 

jon. Section 10 (1) is-clearly based upon 
similar provisions in the Engiish Statutes. 
At the date of the passing of. the Indian 
_Act the words “claim for compensation” 
“had been judicially interpreted by the 
< House of Lords in Powell v. Main Colliery 


~ Go. Ltd. (1). The presumption, 1 think, 
must ebe that the Indian legislature 
- was Aware of such interpretation and 





9 ed it to be followed in the later 
engetment. I find nothing either in the 
segiion which we are considering or else- 
where in the Act, by which this presump- 
tion “can reasonably be said to be rebut- 
ted, 


N. Appeal allowed. 


= ALLAHABAD HIGH COURT: 
Civil Revision Application No. of 1933 
December 22, 1933 
BENNET, J. 
WIDDIA PAT UPADHIYA AND ANOTHER — 
APPLICANTS 
versus 
MAHADEO SHASTRI AND OTHERS — 
OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1905), 0. XXXIII, 
rr, J, 2— Application for leave to sue as pauper by 
member of Joint Hindu family—Joint fami'y 
property, if to be entered in Schedule—Such property, 
-if amounts to ‘means’ within the meaning of r.1 

The language of O. XXXIII, r. 2, Civil Procedure 
Code, is compulsory. An applicant for permission to 
sue as pauper who isa minor member cf a joint 
Hindu family must enter in the Schedule, joint family 
proparty inasmuch as, on a partition he is entitled toa 
share of that property which will then belong to him 
separately. Property which may one day eventually 
belong to him separately is property which should 
be entered in a Schedule under O. XXXIII, r. 2 for 
the information of the Court. 

The existence of joint family property may amount 
to ‘means’ within the meaning of O XXXII, r. 1. 
Ram Prasad Singh v. Jagtamba Prasad Singh (2), 
‘followed. ot 

C. R. A. from an order of the City Munsif, 
Azamgarh, dated September 15, 1938. 

Mr R. K. 8. Toshniwal, for the Appli- 
Gants. 


Judgment.—This is an application in 

. revision of an order of a Munsif rejecting 
an application to sue as paupers which was 
made by two plaintiffs who were brothers. 
. The application was rejected apparently 
under O. XXXII, r. 5 (a), as ths, Court 
found that the application was not framed 
and presented in the manner prescribed by. 
r. 2. Rule 2 lays down that with the ap- 
ptication there shall be “a schedule of any 
movable or immovable property belonging. 
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to the applicant." The language. of this 
rule is compulsory. The applicants belong 
to a joint family with embraces their father 
and grandfather and other members. This 
joint family owns certain zamindari prop- 
erty and house property. No mention was 
made of this zamindari and housè property 
in the schedule. Further no mention was 
made of a grove or garden and the Court 
has found that after the present application 
had been made one of the applicants Vid- 
yapat stated in a deposition that the gar- 
den belonged to him. The argument was 
made by learned Counsel that because these 
-items of property belonged to the joint 
family, therefore they should not be entered 
in the schedule because they would not 
amount to property’ which would be avail- 
able as “means” under r. (1). © The Court 
below has, however, taken a point that whe- 
ther the property would or would not provide 
means under r. (1) it should be entered in 
the schedule in order that the Court could 
come to a determination on the point. 
Learned Counsel referred to among other 
rulings that of Kisan'viManjai (1). That 
ruling however is against* him on this 
Paint as n a s p.27, column H: 
“A mere finding that they” are joi i s 

in the property held by thor joint A ia 
would not suffics. Jt would simply show that'they 


are entitled t> property but nót that they are possess- 
ed of means,” 


According to this ruling therefore there was 
a distinction drawn between property to 
which the applicants are entitled and prop- 
erty which shows that they are possessed of 
means. I think the proposition is entirely 
untenable that an applicant who is a minor 
member ofa joint family should not enter 
in the schedule joint family property. In 
my opinion the applicant ought to enter 
this property because the property belongs 
to the joint family of which he is a member 
On a partition he is entitled to a share of 
that property which will then belong to him 
separately. Obviously, property which may . 
one day eventually belong to him separate- 
ly is property which should be entered in 
a schedule under O. XXXIII, r. 2 for the 
information of the Court. The further 
question remains in regard to whether such 
a joint property can be considered as a 
source of means under r. 1. In this con- 
nection there is a Bench ruling of this 
Court reported in Ram Prasad Singh v 
Jagtamba Prasad Singh (2). The same ar- 
ion i05 Ind. Oas. 30; AI R 19.8 Nag. 24; ONL J 
4) &8 Ind. Cas. 420; > 547: 
J ie. L Rö A 332 Oiv Aa NGA eh ie AL 
“Page of A IR 1520 Nag [Hal mmm 


ran 
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gument.was addressed to the Court as is 
now addressed: ; 

“It is argued for the applicants that this share is 
useless to them because they could not raise money on 
it,....and that no guardian can be appointed for a 
minor member of a joint family. If this argument 
is correct, then every minor member of a joint family 
except in the rare case of his, possessing separate 
property, must be ipso facto entitled to sue as 
pauper. We are not prepared’ to accept this result 
or. to believe, until an attempt has been made, that 
it,is impossible for the minors to obtain funds when it 
is found that they are possessed of sufficient proper- 
ty.” 

Following this ruling I consider that the 
existence of joint family properly may 

amount to “means” within r. 1. 

this point ‘because it has been spécitically 

raised in grounds Nos. 2 and 3 of the révi- 

sion by the applicants. In the result I dis- 
- idiss this application in revision. 

Te. ae oe Application dismissed. 
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-+ Givil Miscellaneous Petition No. 3479. 
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MADHAVAN. NATR, JAOKSON AND KRISHNAN’ 

Ş PANDALAT; JJ. 
PANJAM V. TIRUMALA REDDI— 
PETITIONER 
TETSUS i : 
- 0. K. ANAVEMAREDDI AND OTHERS— - 
2, RESFONDENTS |. itd 

Limitation Act (IX of 190-),s, 12—'Time requi- 

site for obtaining coptes'—Two copies obtained— 
Right to file appeal on copy | obtained last—'Time 
requisite’ refers to time requisite for copies actually 
filed with memorandum of appeal. 
. The ‘time requisite’ for obiaining copies referred 
to ins 12 ofthe Limitation Act, is'the time be- 
yond the appellant's control occupied , in obtaining 
the copy which accompanies the memorandum of 
appeal and not an ideal lesser period which might 
have been occupied if the application for copy had 
been -filed at some other date [p. 172, col 2) ; 

A decree was passed on February 24,- 1927. The 
appellant obtained two copies, of the decree by 
applications dated March), 1927, and April 2, 1997, 
. respectively. .He did not use the copy which ke 


`` had obtained on the former application but used the 


latter and filed the appeal on August 13,1927. If 
he has used the copy first obtained the last day for 
filing the appeal would have ‘been July 7, 
1927: - 
Held, tbat the appeal was not barred. Jijibhoy N. 
Surty v. T. S. Chettyar (1), explained, Donepudi 
Subramanyam v. Narasimham (2), Aminuddin Sahib 
v. Pyari Bi (`), Pramatha Nath Ray v. Williams 
Arthur Lee (4). and Kamaruddin Hyder v. M. N. 
Mitter (5), referred, to [p 175, col 2.) i 
. Petition praying that in the: circumstances 
stated in the affidavit filed there- 
with the’ High. . Court. will - be 


pleased so dismiss with: costs-as-it_wag:.pre- 
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-copy has been duly made. 
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sented out of time. Appeal No. 347 of 
1927, preferred to the High. Court against 
the Decree of the Court of the Subordinate 
Judge, Cuddappah, in Original Suit No. 5 
of 1926. 

. Madhavan Nair, J.—I entirely agree 
with the judgment which my learned bro- 
ther Jackson, J., will presently deliver and 
I have nothing useful to add to it. 

. Jackson, J.—The 9th respondenthtakes 
a preliminary objection that this app&l is 
out of time. The date of the decree 
judgment of-the lower Court is February Wi, 
1927. .On March 1, 1927, the plaintiff 
applied for copy and obtained it ‘after 
34 days had been occupied by the copying 
department. He has since died, and it is 
not known what he did with that copy. 

He applied again for copy on April 20, 
1927, and since the recess intervened, the 
time occupied. by the department was 
82 days. The appeal was filed on August 13, 
and if this 82 days be reckoned as the time 
requisite for obtaining copy, the appeal is 
within time. But cn behalf of 9th respond- 
ent itis argued that the appellant himself 
has demonstrated the time requisite to be 
only 34 days .and if that figure be taken; the 
appeal is time-barred. 

The time requisite for obtaining a copy. 
of the decree mentioned in-s: 12 of the 
Indian Limitation Act is the time be- 
yond the applicant's control occupied by the 
copyist department after an application for 
It is no concern 
of the Courts to ask when the application 
was made. A party may apply immediate- 
ly the suit is decreed, or if he careto take 
the: risk he may wait till the 90’days’ period 
allowed him by statute is almost’exhausted, 
Then the time requisite for obtaining. a 
copy of the -decree-will be deducted, and 
so long as he is. within his. 90 days the 
appeal will-be in time. But the -respond- 
ent would have it that the applicant must 
discover within these 90 days at what time 
the copyist’ department can most expedi- 
tiously produce a copy, and the time re- 
quisite for obtaining a copyisthis minimum 
period, and nothing more. Such. a system 
would be intolerable to the parties, unwork- 
able by the Courts, and is certainly not 
derived from our statutory: Jaw. For example: 
suppose that asuitis decreed on Decem- 
ber 15,.and the intending appellant applies 
for copy at once. He will be involved in 
the Christmas Holidays and it mav take 
40 days before his copy is ready.. He then’ 
takes full advantage of the 90 days‘allowefl 





him by statute, and'files’ his appeal. just 
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within 130 days 90 plus 40. Meanwhile the 
other party has applied for copy for his own 


purposes after Christmas, and has obtain-. 


ed a copy in 30 days. Isheto be allowed 
triumphantly to exhibit this copy and plead 
that “the time requisite for obtaining a 
copy” ins. 12 of the Indian Limitation 





time-barred? Obviously not: but that is 
precigsly the argument advanced by the 
presgat respondent. It makes no difference 


whefher the minimum time for obtaining 
has been demonstrated as in this 
appeal by the appellant himself, or, as in 
the above example, by the respondent. In 
neither case is the Court concerned with 
the ideal minimum. The only concern of 
the Court is the time occupied in {obtaining 
the-copy which is filed with the appeal: 
not the time which might have been oc- 
cupied in obtaining some other copy which 
is not filed with the appeal. 

. There is nc case directly iti point. The 


respondent relies strongly upon an observa- 


tion of the Privy Council in Jijibhoy N. 
Surty v. T. S. Cheityar (1): . 

“The word requisite is a strong word.” 

It means: 

“Properly required, and it throws upon the pleader 
for the appellant the necessity of showing that no part 
of the delay beyond the prescribed period is due to 
his default.” 


This affirms the rigid practice of our 
Courts, which insists that the only period 
to be deducted is that occupied by the 
Official department (c.f. Donepudi Su- 
bramanayan v. Narasimham (2). No excuses 
will be heard about inability to apply, or to 
furnish papers, earlier than has been done. 
It could never be the “default” of the 
party in the example given above that he 
applied before instead of after Christmas, 
and there is nothing to the contrary in this 
ruling. 


. The argument advanced before us that: 


the time ideally requisite had already been. 
demonstrated by the appellant is not dir- 
ectly met by the ruling in Aminuddin Sahib. 
v. Pyart Bi (8), although no doubt that 
ruling assists the present appellant by 
affirming that the copy actually filed with 
the decree is the copy with which the Court 
is concerned when assessing the time that 
has run, When the essentials of this ques- 
tion have been clearly grasped, Pramatha 

(l) 109 Ind. Cas 1;6 R 3V2 at p. 318; AIR 1928 
P O 103; 5 OW N479; 47 OL J 510;.26 A LJ 657; 
32 O W N845; 30 Bom. L R 842; 54 M LJ 696; 28 
L W 207(P 0). ; : 

(2) 56 Ind. Oas: 67; 28M LJ465; 11 LW 483; 
(19:0 M W N 293; 43 M 640. 


(3) 56 Ind Oas. 73; 43 M 633; 11 L W 370; 38 ML 
J 340; (1920) M W N 246, $ 
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Nath Roy v. William Arthur Lee (4), upon 
which the respondent also relies is really of 
more assistance to the appellant. On 
p. 1003*, a distinction is drawn between 
periods which were and periods which were 
not within the appellant’s control: 


* No peried can be regraded as requisite under the 
Act which need not have elapsed if the appellant 


- had taken reasonable and proper steps to obtain a 


copy of the decree.” 

In our present case the second applica- 
tion on April 20, was a reasonable and 
proper step and the period of 82 days then 
occupied by the department was beyond 
the appellant's control.. Can it be said (yet 
this is the argument before us) that the 
only reasonable course was to have applied 
in time to avoid the recess, or that the fact 
of his applying abortively beforé the recess 
instead of sitting and doing nothing at all, 
has made the appellant's application of 
April 20, irrational and improper? There 
is nothing in Pramatha Nath Ray v. William 
Arthur Lee (4), to support such an argu- 
ment ; there the facts are that the appellant 
had needlessly delayed-before filing his 
application for copy. Kamaruddin Hyder 
v. M. N. Mitter (5), is on lines similar to the 
case in Pramatha Nath Ray v. William 
Arthur Lee (4). 

It must be held that the time requisite in 
8.12 of the act is the time beyond the ap- 
pellant’s control occupied in obtaining the 
copy which accompanies the memorandum 
of appeal and not an’ ideal lesser period 
which might have been occupied if the ap- 
plication for copy had been -filed at some 
“other date. 


The appeal, therefore, is not barred by. 


limitation. Civil Miscellaneous’ ‘Petition 
No. 3479 of 1933, is dismissed with costs. 
Krishnan Pandalai, J.—I agree that 
the preliminary objection fails, but wish to 
briefly add my 1easons,.as J was first inclin- 


_ ed to take the opposite view. The date of: 
the decree is February 24,. 1927, 


: i The: ap-- 
peliant obtained two copies of the decree, 


both statedly for filing an appeal, by appli-. 
cations respectively dated March J, 1927: 
He did not file the. 


and April 20, 1927. 
appeal using the copy which he got.on the: 
former application and there js nothing on 
record toshow what happened to it. If he 


had used it for appealing, the last day for’ 


filing the appeal after making the usual 
allowance for the period taken by the copys 
(4) 68 Ind. Cas. 900; 49 O 999: :49 I A 307; 31 ML 


T 193; A IR 1922 P O 352; 4UPL-RPO 103; 43. 
M LJ 763; 27 CW N 156; 21ALd 118; 370 h3. 


86; 18 L W 56; (1923) M W.N 526 (P'O 


(5) #9 Ind. Cas. 277; 52 O 312; A IR 1925 'Oal, 735. 


“*Page of 49 DH. 
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ing department would have been June 30, 
“1927, which date being within the vacation 
of this Court, the appeal should have been 
filed on the re-opening on July 18, 1927. 
The appeal was filed on August 13, 1927, 
using the copy obtained on the second 
application according to which after making 
the corresponding allowances the last date 
for filing the appeal would be August 18, 
1927. The appeal would thus be out of 
time if the computation be made on the 
first copy but would be in time on the 
second copy. 

The objection is that the appellant having 
in his possession a copy of the decree 
granted on his first application, no more 
time was.ini fact requisite for him to get a 
copy for:filitg the appeal and the allow- 
ance givén by s. 12 of the Limitation Act 
must inthis case be only that which was 
attributable to getting the first copy and 
therefore, that the appeal should have been 





filed on July 18,1927 and is barred as_, 


it was only filed on August 13, 1927. The 
time requisite for obtaining a copy men- 


_ tioned in s. 12 of the Limitation Act is not 


the time requisite for obtaining the copy 
actually used but the time requisite for 
obtaining an earlier copy, atleast in cases 
where the appellant has obtained one. : 
The objection is really an attempt to use 
certain observations of the Privy Council in 
Jijibhoy N. Surty v. T, S. Chettyar (1), in 
a manner not intended by the Board. The 
real point decided in that case was merely 
that the allowance of the time requisite for 
getting copies of judgment and decree 
“given by s. 12 of the Limitation Act was 
not confined to appeals under O. XXI, r. 1 
of the Code of Civil Procedure under which 
it is necessary to produce such copies, but 
applied also to appeals from the original 
jurisdiction of High Courts by whose rules 
copies of judgments and decrees are not 
required to. be produced with the appeal 
memorandum. After deciding this point 


Sas above, their Lordships proceeded to refer 


to an observation of the High Court of 
Rangoon, which had upheld the contrary 
view, that: 

“The elimination of the requirement to obtain 
copiesof the documents was part of an effort to 
combat the dilatoriness of some Indian practitioners,” 


Their Lordships observe with respect to 
this that they would be unwilling to dis- 
courage any such effort, but point out that 
all that can be done, as the law stands, is 
forthe High Courts to be strict in applying 
the provisions of exclusion. They further 
observe that the period to- be excluded is 
p Sa . 


PIRUMALA BEDDI v. ANAVEMAREDDI 


149160 


that which is “ requisite” and explain that 


word as meaning ‘properly required” and - 
throwing upon the Pleader or Counsel for ' 
“the appellant the necessity of showing that 


no part of the delay beyond the prescribed 
period is due to his default. These observa- 
tions were made in a case in which the 
application for copies was made on the very 
day on which the judgment was proypunced 
and, therefore, apply only to dilator§pess of 
an applicant for copy after his app] 
and in doing things necessary for obta%ing 
them. What the Privy Council meant 
that if such dilatoriness be alleged, 
applicant (appellant) must show that in 
promoting his application and getting copies 
he did everything that the rules of the 
Court require to enable him to do so. The 
Board was clearly referring to the time 
taken for obtaining the copy on which the ap- 






peal was actually filed and not to any default , 
such asthe present 9th respondent is now;: 


urging against the appellant consisting of 


having another copy in his possession, on ~ 


which also the appeal might have been 
filed but was not. This case, therefore, 
ee not furnish any support to the objec- 
ion. 

No decision supporting the objection has 
been cited. In Pramatha Nath Ray v.. 
William Arthur Lee (4', the appeal was 
from a decree’ on the Origiiial 
Side of the Calcutta High Court. The time 
for appealing was 20 days from the date of 
the’ decree or order which was July?26, 
1818. No application for a copy* was 
made within 20 days, nor did the 
appellant (defendant) promptly take the. 
necessary stéps to have the order drawn 
up which were necessary according to the 
practice of the Court. When subsequently 
the draft order was drawn up on the ap- 
plication* of the plaintiff, the appellant. 
(defendant) retained the draft in his hands 
for several days before returning it. Final- 
ly on August 30, he filed the appeal 
without a copy of the judgment or decree 
which were required to be produced with 
every memorandum of appeal by the rules 
of that Court. At the hearing the appel- 
lant urged that the excess over 20 days 


which had elapsed before he filed the appeal, . 
must be-allowed as requisite for obtaining**’ 


copies of the: judgment and order tinder 


“5. 1961 the,Limitation Act. The High 


Coutt held‘’that delay was due to the 
appellant’s.laches in not taking the steps 
necessary to'have the order. drawn up and 


signed without which no copy could ‘be } 


granted, It is to be noted also that the 


Nae 


1934 
copy application in that case was made 
long after the appeal was itself filed, name- 
ly, September 9, 1918. All that this case 
desi'led was that where before a copy can 
be given, certain steps are to be taken by 
the appellant for preparing tke original, if 
he does not take the necessary steps to have 
the original prepared and signed accord- 
ing tothe practice of the Court, the time 
consume by his laches cannot be allowed 
as being requisite for obtaining the copy. 
This ofinion was affirmed by the Privy 
Cound. It does not touch the present 
case Which is from the mofussil where the 
parties are not required to take any such 


steps. The decision in Kamaruddin Hyder. 


v. U.N. Mitter (5) follows, Pramatha Nath 
Ray v. William Arthur Lee (4), the only 
difference is that in Kamaruddin Hyder 
v. M.N. Matter (5) a copy application had 
heen made 3 days after the judgment but 
the;-default occurred afterwards by the 
appellents not taking the necessary steps 
to-have the order drawn up and signed 
before a copy could be prepared. It was 
held that the time during which this default 
occurred could not be allowed as requisite 
for obtaining the copy. In Aminuddin 
Sahib v. Pyari Bi (8), it was held by a 
Bench of this Court that where an appel- 
lant had filed within the prescribed period 
for appealing an application for copy of 
the decree but allowed the application to 
be dismissed for non-payment of copying 


chargesjshe could subsequently file thé. 


appegiwith a copy of the decree obtained 


by another party and claim a deduction 


under-s. 12 of the Limitation Act for the 
time taken in obtaining that copy. It 
was also held that reading O. XLI,r.1 
of the Code of Civll Procedure with s. 12 
of the Limitation Act, allowance for time 
for getting the copy mentioned in s.,12 of 
the Limitation Act is the time required 
for getting the copy which actually 
accompanies the memorandum of appeal. 
In the case of appeals under the Ocde of 
Civil Procedure governed by O XLI,r.], 
that rule requires copies of the judgment 
and decree to accompany the memorandum 
of appeal. In appeals not so governed and 
for ,which according to the rules of cer- 
tain» High Courts such copies are, not 
required:to accompany the memprandum 
of appeal, it is now decided by the Privy 


Council that the time for obtaini#g copies’ - 


of judgments and orders is, where-+they 
are obtained, to be likewise allowéd.* It 
stands to reason that in both classes of 
cases, the time requisite means the time 
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requisite for obtaining the copies actually 
accompanying the memorandum of appeal 
and not some other copy which the appel- 


‘lant might or might not have got. 


The respondents’ argument, if allowed, 
would lead to greatsconfusion and enquiries 
into alleged laches or dilatoriness of the 
appellant in respect not of copies producea 
with the memorandum of appeal but about 
other copies which he may have got and 
used for purposes proper or improper with 
whichthe Court has nothing to do, or not 
got by reason of neglect, such as non-pay- 


“ment of copying fees with which also the 


Court has no concern, provided the appel- 
lantis ableto show that in respect of the’ 
copies actually produced by him;:żhe. is 
within time according to law, i. és-the time 
for appealing together with ‘all ‘the: time 
requisite for obtaining the copy of:judg- 
ment and decree. It is not denied that 
the appellants omission to-apply for a 
copy till the period fixed for appealing has 
nearly run out, cannot be used against 
him as a ground for not allowing him the 
full period requisite for obtaining the copy. 
after he has applied. If so, why should 
the fact that he has in fact obtained an- 
other®::copy be so used? TI see no reason . 
either’in the lelter.of the law or in any 
of the decisions or in conveniences to adopt 
such arulé. We have no power to restrict 
the time granted by the statute by adding 
to it a limitation that, where an appellant 
has got more than ore copy of judgment 
and decree, he ought, if he seeks exclusion 
of time for obtaining the copy; to use the 
first copy obtained by him. That is what 
the objection amounts to, AsI understand 
it, all that the law requires and the deci- 
sions have-laid down is, that, if an appel- 
lant invokes the aid of s. 12 of the Limit- 
ation Act, he will get only so much time 
allowed in excess of the proper time for 
appealing as ds requisite, 7. e., properly 
required, for obtaining the copies which 
he actually uses for the appeal. In this 
case vo allegation is made that more 
than the requisite time for obtaining the 
copies on which the appeal has been filed 
has to be allowed to sustain the appeal. 
[therefore agree with the judgment just 
delivered. 72 : 
A, ` Order accordingly, 


tie e 


ALLAHABAD HIGH COURT 
| Civil Revision Application No. 507 of 1932 
i January 5, 1934 


SULAIMAN, O. J., AND KING, J. ` 2 


. Babu MADAN MOHAN— DEFENDANT -- 
—APPLICANT 
versus 
Kuar KAMLA NARAIN DUBE— 
PLsINTIFF OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), ss. 10, 
115—Dismissal of an application under s. 10— 
Whether open to revision—Question of jurisdiction 
under s. 10, one of the issues in’ case—Decision that 
there is jurisdiction—Revision, competency of. 

.An application under 8. 10, Civil Procedure 
Code, for the stay of a suit if dismissed does not 
amount toa case decided so as to be open to revision 
under s. 115; Civil Procedure Code, Sultanat Jahan 
Begam v. Sundar Lal (2), relied on, Buddhu Lal v. 
Mewa Ram (1), followed, Sardar Sahadeo Singh v. 
Sardarani. Chanun Koer > (3), dissented from 
Wahidunnissa Bibi v. Zamin Ali Shah (4), distingu- 
ished. ` } A 
= Where one of the pleas taken by the defendant 
was that the Court had no jurisdiction to entertain 
the suit under s 10, Civil Procedure Code and where 
an igsue on that point was’ framed and decided 
against the defendant : 


“Held, that no revision lay, inasmuch asthe order 


of the Court below was a mere finding on one out 
of several issues arising in a suit which was still 
pending ‘and was not an order by | which a case 
between the parties had been decided: Buddhu 
Lal v. Mewa Ram (1), followed. | 


C. R. A. against an orderof the Munsif, 


Koil’ Aligrah, dated June 10, 1932. 
“Messrs. K. Verma ‘and Y. D.” Bhargava 
for the Applicant.” ae 
Mr. K..D: Malaviya, for the Opposite 
Party. ee es pe 
Judgment: —This is an application in, 
revision by a deféridant in a civil suit 
filed in the Court of the Munsif of Koil. 


A preliminary objection is taken that no. 
revision lies. ` “In the written. statement filed : 


in the. Court below a plea was taken that 


the present suit was-barved ‘by s. 10, Civil.: 


Procedure Code owing to the pendency of 
another suit in which the matter in issue 
was identical. The Court framed an issue 
onthis point. The third issue framed by 
the Court below was, “Is the suit barred by 
s. 10, Civil Procedure Code?” The defend- 
ant also made an application to the Court 
raising. the same point and praying that 
the hearing of the suit should be postponed 
on account of the previous litigation. . The 
Court by an-order dated June ly, 1932, held 
that the two suits were for different years 
and in its opinion the subject-matters in 
dispute in the two suits were different and 
therefore s. 10, Civil Procedure Code, did 
not apply. It also formally rejected the 


application for stay. i 
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So far as the -application for stay is con- 
cerned it cannot be seriously’ argued 
that the: order rejecting it is. opén- to 


-- revision under s. 115, Civil Procedure Code. 
“But it was certainly open to the defend- 


ant to take the plea that the Court had no 
jurisdiction to entertain ihe- present suit 
because the matter in dispute was the same 
asthe matter in issue in a previous suit- 
and that under s. 10, Civil Procedfre Code, 
the trial of the suit was barre The 
Court framed an issue on this-poi®t and 
has decided that issue against the dQ@fend-' 
ant. It seems to us that the case is emactly 
covered by the ruling of thé Full Bench im 
-Buddhu Lal v. Mewa Ram (1). In that 
case, one plea taken by the defendants was 
that the Court had no jurisdiction to- 
entertain the suit. The trial Court framed 
an issue on that point and decided the 
issue of the jurisdiction against the def-- 
endants and proceeded to hear the case: 
The majority of the Judges came to the- 
conclusion that no revision lay: in that: 
case, inasmuch as the order of the Court 
below was amere finding on one out of- 
several issues -arising ina suit which was 


. still pending, and was not an order by 


which a case. between the parties had been 
decided. : . 
The present case is similar. The plea~ 
that the Court has no jurisdictionsto4‘enter-* 
tain the suit:is similar to a pléazthat it: 
has.at least’temporarily no jurisdictién to: 
entertain it because of the pendency’ of- 
another suit, The decision~of the: Court: 
below on the point that it has: jurisdiction’ 
amounts to 4 mere. finding on a question of’ 
law which was the subject-matter of-an- 
issue and cannot be treated as being in: 
itself a case decided within the meaning’ 
of s. 115, Civil Procedure ‘Code. --The' 
mere fact that a separate application for a : 
stay of the -proceedings has also been: 
dismissed would not confer jurisdiction on - 
this Court. We-are bound to follow the: 
ruling ‘of the Full Bench and must hold 
that no case has been decided.‘ 
There is a Single Judge ruling of this 
Court in Sultanat Jahan. Begam v.Sundar - 
-Lal (2) in which it was expressly. ‘laid 
down that an application under s. 10, Civil - 
Procedure Code, forthe stay of a. suit;af: 
dismissed, did not amount.to'a case decidéd: : 
so.as to be open torevision under s. 115," 
Civil. Procedure Code. --That casé finds.’ 
support from .the view: subsequently ex- ' 


ssf) 63 ‘Ind. Cas. 15; 43 A 561; 19 A, is, 
(ẹ) 58 Ind, Oas: 90;-42 A409; 18 ALJ 431, . 43 
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pressed in the Full Bench case referred to 
above. Our attention has been drawn to 
a Full Bench ruling of the Oudh Chief 
Court ia Sardar Sahadeo Singh v. 
Sardarani Chanun Kuer (3) in which the 
‘view expressed in Sultanat Jahan Beyam's 
case (2) was not followed and it was men- 
tioned that a different view had been 
expressed in the case of Wahid-un-nissa 
Bibi: Zamin Ali Shah (4). We may 
-polntfout that in the last mentioned case, 
Piggot, J., had distinctly remarked that 
putfing aside the objection taken on 
‘beMalf of the opposite party to the effect 
‘that no application in revision is entertain- 
able against an interlocutory order of this 
sort, he would prefer to deal with the 
‘grounds taken in the application itself. 
© The Full Bench decision of this Court does 
not appear to have been considered in the 
judgmsnts of the learned Judges of the 
Oudh Chief Court. We think that the case 
before us is covered by ths principle 
underlying the decision of the Full Bench 





case and is no valid ground for distinguish- ` 


ing it. We may add that thera seems to 
be no force ia ths contention urged on 
behalf of the applicant that the defendant 
would have no longer any remedy left if 
the decision of the Court below is not 
overruled. In case the matter comes up in 
appeal» it would always be open to the 
Appellate Court to reconsider the question 
of the applicability of s. 10, Civil Procedure 
Code ani entertain the objection if satisf- 
ed that that section is applicable, 

The application is accordingly dismissed 
with costs. 

N Application dismissed. 


(3) 111 Ind, Oas. 161; 3 Luck, 690; 950 W N60); A 
IR 1928 Oudh 355, : 


(4) 55 Ind, Ca3,89; 42 A 292; 18 A'L J145. 


CALCUTTA HIGH COURT 
Second Civil Appeal No. 1039 of 1931 
May 15, 1933 
GUHA AND Bantray, JJ 
HEMCHANDRA GANGULI — 
APPELLANT 
: versus 
MATILAL GANGULI—Raseovonnr 
Hindu Law — Dayabhaga — Joint family — Joint 
family between father and son, if posstble—Self- 
‘acquisition thrown in common strc’, whether becomes 
jotnt —Clear intention to waive sep trate rights -Burden 
af proof wiere there is no nusleus—Negative proof 
for makin) out title —Person asserting in the negative 
—Onus of proof—Evidence Act (Lof :72.,3, LOL. 
Vnderthe Dayabiaaga School of Hindu: Law pre- 
valentin Bengal, there cannot be a--joint family 
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consisting of the father and the sons. The sons 
may wiaquire separate property having no concern 
with the joint family property, if any property can 
be called joint family property during the life time 
of the father. Brothers living in commoasality are not 
members of joint Hindu family governed by the 
Dayabhaga, so as to enable the brothers toclaim the 
self-.cquisition of another brother in more affluent 
circumstances as acquisition of a joint family 
unless these other brothers prove that they had also 
contributed to thə acquisition of the property 
claimed by them as acquisition by the joint family, 
What was originally self-acquire1, may become joint 
property, if it has baen voluntarily thrown into the 
joint stock with the intentlonof abandoning all 
sspirate claims upon it. A clear intention to waive 
separate rights must be established and 
will not be inferred from acts attributable to various 
causes, Wherano nucleus of joint property is 
admitted or proved, and there is nothing to indicate 
that there was any nucleus of the joiot family, to 
which tha parties belonged, the onus is upon the 
party asserting that property was not  self-ac- 
quired property ofan individual member ‘of the 
family. Gourang2 Sundar Mitra v. Mohendra 
Narayan Vitra (1), Lal Bahadur v, Kanhaiya Lal 
(2), Suraj Narain v. Ratan Lal (3, Mud lun Gopal 
Lal v. Khithuila Koer (4) and Hthirajulu Nuidu v, 
Govirdurajulu Nailw (5), referred to. [p. 179, col, 
1 


The general rule of evidence is that, if, inorder 
to maks outa title, it is necessary to prove a negative, 
the party who avers it must prove the title. In some 
cases this allegation, negative inform, ismade by 
the plaintiff, in others by way of defence: the rule 
applicable to all such cases is that, where a claim or 
defence rests upona negative allegation, the one 
asserting such claim or defence is not relieved of the 
onus probandi by reason of ths form of the allegation 
or the inconvenience of proving a negative. Abrath 
v. N. E. Ky. Co ($), referred to, [p. 180, col 1.] 
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S. C. A. from appellate decree of 
District Judge, Bakarganj, dated 
December 1, 1930. 

Messrs. Ramesh Chandra Sen and Paresh- 
chandra Sen, for the Appellant, 

Messrs. Bhagirath Chandra Das, Naren- 
dranath Guha and Ramendranath Ray 
Chaudhuri, for. the Respondent. 


Judgmant.—The facts giving rise to 
the litigation in which this appeal has 
arisen, as accepted by the Court of Ap- 
peal below, may be briefly enumerated in 
view of ths matters in controversy between 
the parties. One Poornachandra Ganguli 
had three sons, Kunjabihari, Matilal and 
Biharilal. Poorna, it would appear, was 
not at all well off,so far as his pecuniary 
circumstances were concerned and had to 
spend a part of hislife in his father-in-law's 
house. Kunjabihari, the eldest son, served 
in the police department of the Govern- 
ment and hada decent income; out of his 
own money he acquired property, which is 
the subjest-matter of the present litiga- 


‘tion, inthe name ofhis father Poorna,. the 


name of the father having been 
used forthe reagon that Kunja’s superioy 
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officers in the department would have raised 
objection, had it been known that he was 
acquiring property within ihe district in 
which he was serving. Kunjabihari pre- 
deceased his father, Kunja died in the 
year 1912, while his father Poorna’s death 
took place in the year 1919. The father 
was dea'ing with the property as his own, 
in the sense that he was living in the same, 
which is a house, till the time of his death; 
there is lack of evidence to show that 
Kunjabihari treated the property as his own 
selfacquired property, and in point of 
fact, after the death of Poorna,there was, in 
the year 1925, a deed of partition between 
the sons of Kunjabihari on one side and 
their uncles Matilal and Bibarilal on the 
other, in which it was stated that the poses- 
sion of the plaintiff, Hemchandra Ganguli, 
in the suit out of which this appeal has 
arisen and that of his brother was in respect 

.of 3rd share of the property. This 
suit as instituted by the plaintiff in 1928 
for paitition and possession of the property, 
to which reference has been made above, 
was on the footing that the partition deed, 
drawn up in 1925 mentioned above, was not 
registered and the agreement between the 
parties was that it should not come into 
force before registration; the plaintiff aver- 
1ed that he subsequently came to realise his 
own legal position in respect of the proper- 
ty and was suing in assertion of his and 
his’ brother’s legal rights in respect of 


3rds share of the property, defend- 
ants Nos.land 2 being entitled to get 
‘the remaining ird share. The learned 


District Judge in the Court of Appeal below 
has quoted the plaintiff's own words, in 
which his case was put before the Court: 


“The family was nct a joint Hindu family under 
the Dayabhaga law, but was a family of persons, father 
ang sous, living jointly and governed by Dayabhaga 
-law. 


In other words, the family was not a 
Hindu family under the Dayabhaga School 
of Hindu Law, but it wasa community of 
persons living jointly and governed by the 
Dayabhaga. On the pleadings of the 
parties, defendants Nos. 1 and 2 in the suit 
—the paternal uncles of the family— having 
pleaded that the family was a Hindu joint 
family, that the properly in suit was 
acquired from common fund of the joint 
family contributed by Poorna and his three 
, sons, and that ontheirfather’s death, they 
had inherited a 4rd share each in the 
property, the plaintiff and his brother—the 
sons of Kunjabihari—being entitled to 
the remaining 4rd share, the material 
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issue raised for trial in the suit was issue 
No. 4: 

“Is the disputed property ancestral property of 
the parties? Has it been acquired out of common 
fund?’ 


Jt would appear that the trial Court was 
ofopinion, on the evidence in the case, 
that 

“The property in dispute was acquired by Poorna, 


though in all probability the money wag got by 
Poorna from his son Kunja. The evidenc& on the 
plaintifs side shows that Kunja intended to Ske his 


property, property ofthe family and not his, separate 
property “ 

The trial Court,on consideration of\the 
evidence before it, held that: 

“The disputed Jand was ancestral property of 
the parties- and was acquired out of what is called by 
the defendants the common fund.” 

Theshares of the parties were, accord- 
ingly, determined; the plaintiff and de- 
fendant No. 3 having a Hih share each 
in the property in suit. On appeal by 
the plaintiff, the learned District Judge 
has held, as has already been mentioned, 
that the property in suit was purchased 
by Kuniabihari in the name of Pcorna. 
The learned Judge observed that, with 
regard to actual treatment of the property 
after its acquisition, there was a great 
dearth of evidence. He has stated definite- 
ly that evidence on the side of defend- 
ants Nos. 1 and 2 did not prove that the 
property was not joint family property. 
The learned Judge has then proceeded to 
observe that on the side of the plaintiff, 
however, there islack of evidence to show 
that Kunja ever treated the property . as 
his own self-acquired property. ‘According 
tothe learned District Judge there was a 
presumption in favour of defendants Nos. 1 
and 2 that the property was acquired for 
the benefit of the family, although the 
money actually was subscribed by Kunja; 
the onus lay on the plaintiff's side to show 
that Kunja treated the property as his self- 
acquired property andthat onus had not 
been discharged. Inthe above view of the 
case, the decree passed by the learned Sub- 
ordinate Judgein the trial Court was upheld 
by the Court of Appeal below and the 
plaintiff's appeal was dismissed, so far as 
the question of determination of shares and 
partition as between the plaintiff and 
defendant No. 3 on one side and defend- 
ants Nos. land 2? on the other was con- 
cerned. It requires notice, in the first 
place, that the learned District Judge's 
observation, regarding the distinction bee 
tween a joint family under the Dayabhaga 
School of Hindu Law and a community” of 
persons governed by the Dayabhaga living 
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jointly and his characterisation of the 
distinction between the two, as drawn before 
him asa thing which savoured of ‘sophis- 
try” does nol commend itself to us. 

It is now well recognized that, under 
the Dayabhaga School of Hindu Law pre- 
valent in Bengal, there cannot be a joint 
family consisting of the father and the 
sons.» The sons may acquire separate prop- 
ertyf having no concern with the joint 
fanffly property, if any property can be 
caked joint family properiy during the 
liff-time of the father. It must also bejtaken 
td be well established that brothers living 
in commensality are not members of joint 
Hindu family governed by the Dayabhaga, 
so astoenable the brothers to claim the 

__ self-acquisition of a brother in more afluent 
` circumstances as acquisition of a joint 
"family, unless these other brothers proved 
ihat they had also contributed to the 
acquisition of the property claimed by 
them as acquisition by the joint family: 
sce in this connection the case of 
Gouranga Sundar Mitra v.  Mohendra 
. Narayan Mitra (1). Is is to be noticed 





further that there cannot; be any doubt . 


` ihat proper:y, which was originally 
self-acquired, may become joint property, 
„if it has been voluntarily thrown into the 


joint stock with the intention of abandon- 
The 


ing all separate claims upon ib. 
| question, whether there was abandonment 
of separate claim or not, is entirely one 

of fact, to be decided in the light of all 


the circumstances of the case; a clear inten- . 


' tion to waive separate rights must however 
be established and will not be inferred 


“from acts attributable to varicus causes: , 


See Mayne on Hindu Law and Usage, 9th 
_ Edn., para. 278, pp. 360 to 361; Lal Buha- 
_ dury. Kanhaiya Lal (2), Suraj Narain v. 
Ratan Lal (3) and Muddun Gopal Lal v. 
Khikhinda Koer (4). It requires notice also 


' that where no nucleus of joint property is. 


_ admitted or proved, and there isin the 
‘ease before us nothing to 


to which the parties concerned belonged, 
the onusis upon the party asserting that 


(1) 104 Ind, Gas. 691; Al R 1927 Cal. 776; 46 0 L 
7 


175, 

(2) 29 A 214; 341A65;4AL J 227;9Bom. L R 
597; 5 J L J 340; 11 O W N417;17 ML J 228 2M 
LT 147 @ 0) 

~ (3) 40 lod Cas 988; A I R 1927 P O 12: 44 TA 203; 
40 A 159; 20 O O 211; 21G W N 1065; 2P LW 160: 
33ML J 180,15 A L J 683: 19 Bom L R137; 
292 MLT121;26 OLJ 2°7,6 L W 5V9; (1917) M 
WN 477; 40 L J162 (P O). 

( (4) 18 6 341,18 1 A 9; 5 Sar. 676; 15 Ind. Jur. 93 
PO). 
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indicate that . 
_ there was any nucleus of the joint family, _ 
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property was not the self-acquired prop- 
erty of an individual member of the 
family: see Golapchandra Sarkar’s Treatise 
on Hindu Lew, 7th Edn, by Mr. Rishin- 
dranath Sarkar p. 549 and the cases refer- 
red to there. Reference mav also be made 
to the decision of a Full Bench of the 
Madras High Court in the case of Ethirajucu 
Naidu v. Govindarajulu Naidu, 32 Ind. Cas. 
iz (5), in which it has been held that prop- 
erty acquired by a member of a joint 
Hindu family, when there is no nucleus 
of joint property, is presumed to be his 
separate property, and the burden of prov- 
ing that he threw it into the common stock 
is upon those who assert it. 

In the light of the above position in law, 
the decision of the Court of Appeal below, 
which was arrived at after expressing dis- 
agreement with the findings arrived at by 
the trial Court that the property was 
Poorna, that Kunja, by 
whom the fund was supplied to Poorna, 
intended to make his property the property 


“of the family and not his separate property, 


cannot be accepted as one sound in law. 
There was under the law no presumption 
in the case before us in favour of defendants 
Nos land 2 that the property was acquired 
for ths benefit of the joint family, although 
money was actually subscribed by Kunia, 
there having been no joint family inthe 
strict sense of the expression applicable to 
persons governed by the Dayabhaga School 
of Hindu Law owning property. The 
Court below, in our judgment, is not right 
in law ‘in laying down. the pro- 
position that the onus lay on the plaintiff's 
side to show that Kunja had not treated 
the property as his own self-acquired prop- 
erty. In view ofthe propositions of law, 
to which reference has been made, with 
which we are in entire agreement, the 
plaintiff had no burden on himself to dis- 
charge in’ the matter of proof of the fact 
that his father had no intention to treat 
the property acquired by him with his 
own funds, as his separate property. It was 
not for the plaintiff to prove a negative, 
regard being had specially to the defence 
of defendants Nos, 1 and 2 in the suit, 
to which reference has been made al- 
ready. The general rule of evidence is 
that, if, in order to make out a title, it is 
necessary to prove a negative, the party 
who avers it must prove the title. 

In some cases this allegation, negative 
in form, is made by the plaintiff, in a ia 
by way of defence: the rule applicable to 

(5) 32 Ind Cas, 12. 
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all such eases is that, where a claim or 
detence rests upon a negative allegation 
the one asserting such claim or defence is 
noi relieved of the onus probandi by 
reason of the form of the allegation or the 
inconvenience of proving a negative: see 
Atrath v. N. E. Ry. Co. (6). The plaintiff's 
claim before the Court, on the basis that 
the property in suit was the self-acquired 
“property of his father, Kunjahihari, was 
resisted by defendants Nos. 1 and 2 on 
the ground that the property was acquir- 
‘ed by Poorna, that it was the property of 
the joint family, having been acquired 
from the common funds of the joint family 
and that it was ancestral property. The 
defence so raised was not accepted by the 
‘Court of Appeal below. It was held that 
“the evidence on the side of defendants Nos. 1 
and 2 to which reference has been made 
by the Court below in detail, did not prove 
that the property was joint family prop- 
erty. In the case before us, therefore, 
regard being had to the cases set up by the 
respective parties, itwas not for the plaint- 
iff to prove a negative; but it was for 
defendants Nos.1 and 2 to prove their de- 
fence before the Court, which they had 
failed to do. 

The conclusion of the learned ‘Judge 
in the Court below based upon proposi- 
tions laid down by him that there was a 
joint Hindu family comprising the father 
and tbe sons, that there was a presump- 
tion in favour of defendants Nos. 1 and 2 
“that the property was acquired for the 
‘benefit of the joint family, although the 
fund was actually supplied by Kunjahi- 
hari and the onus was on the plaintiff to 
- -prove the negative; that the property was 
. not treated as the separate self-acquired 
property of Kunjabihari, has not been 
discharged, is not supportable in law; 
and we are wholly unable to give effect 
to the conclusion so arrived at by him. 
We have no hesitation in coming to the 
devision that, upon the findings of fact ar- 
rived at by the learned Judge, the plaint- 
iff was entitled to the share claimed by 
him so far as the property in suit was 
concerned and that defendants Nos. 1 and 2 
have failed to establish the case, which 
would have entitled them to the shares 
claimed by them on the score of the prop- 
erty being ancestral, their defence having 
failed on the findings arrived’ at by the 
final Court of fact. According to our deci- 
sion, the plaintiff and defendant No.3 in 

(6) (1883) 11Q BD 440;52 LJ QB 620; 49LT 
618; 32 W R 50; 47 J P 692, 
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the suit, the sons of Kunjabihari, are 
entitled to get a ird share each, in the 
property in suit, and are entitled also to 
get possession of the same on partition. 
This disposes of the case decided by the 
Court of Appeal below on appeal by the 
plaintiff. 

The question requiring consideration next 
is this. The learned District Judgegn the 





of the property in suit and in regard to 
a table mentioned in the plaint, as the 
plaintifi’s self-acquired property. The trial 
Court, on the evidence in the case held 
that the two items of pioperty mentioned 
above were the self-acquired separate prop- 
erties of the plaintiff and were, therefore, 
to be kept outside partition. The learned 
Judge, inthe Court of Appeal below, has 
not assigned any reason whatsoever for 
reversing the decision of the trial Court and 
no attempt was made before us tosup- 
port the learned Judge’s decision in this 
behalf. We accept the decision of the trial 
Court with reference to the chowchula tin- 
roofed hut andthetable mentioned above 
and they are to be kept outside the parti- 
tion, as the self-acquired properties of the 
plaintiff in the suit, It may be mentioned 
that the chowchala tin-roofed hut mention- 
ed in the plaint is to be treated as the 
plaintiff's separate property, irrespective of 
the ground on whichthe hutstands, which 
is to be partitioned in accordance with the 
shares of the parties concerncd, in view of 
our decision, in supersession of the decision 
arrived at by the Courts below, on the ques- 
tion of shares. 

In the result the decisions and decrees 
passed by the Courts below are set aside 
and the plaintiff's claimis allowed in full, 
A self-contained decreeis to be drawn up 
in this Court incorporating our decisionin 
favour of the plaintiff in the suit, entitle 
ing him to possession on partition, after a 
Commissioner for effecting partition has 
been appointed by the trial Court. Onthe 
facts and in thecircumstances of the case, 
we direct thatthe parties do bear their 
own costs in the litigation up to the present 
stage including the costs of this appeal. 

D. Appeal allowed, 
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ALLAHABAD HIGH COURT- 
First Civil Appeal No. 345 of 1929. 
-~ December 23, 1932. 
IQBAL AHMAD. AND Kiscu, JJ. 
LALTA PRASAD AND otaERs— 
DerenDaNnTS—A PPELLANTS 
versus 
GAJADHAR SHUKUL AND CTHERS— 
PLAINTIFF AND—DEFENDANTS — 


RESPONDENTS. 

u Law—Joint jamily—Debts by 
tainfd with illegality—Pious obligation 
wha father is also a manager—Family composed 
noffof son and father alone—Liability of sons— 
Cr€ditors of father, rights > of—Acknowledgment by 
father of time-barred debts—Son, whether 
Limitation Act (IX of 1908), Sch. I. Art. 75— 
Simple bond—Debis payable in five years—Promisee 
entitled to sue on default of payment of half-yearly 
tnterest—Whether can waive option and sue after 
period fixed—Practice. 

Under Hindu Law, the sons are under a pious obli- 
gation to pay the pre-partition debts of the father, pro- 
vided the debts are not tainted with illegality or im- 
morality and this pious obligation is enforceable only 
to the extent of the joint family property in the hands 
of the sons and the father’s creditor is not 
entitled to proceed against the persons or separate 
properties of the’sons, [p. 182, col. 2.| ? 

Every Hindu son isunder a religious obligation 
to discharge his father's debts of the class men- 
tioned above, irrespective of the fact whether he is or 
is not the manager of the joint family or whether 
the joint family is or is not composed of persons 
as ie the father and, the sons. p. 183, 
col, 2. . 

The liability imposed on a son, to pay the just 
debts of hisfather isnot a gratuitous obligation 
thrust on him by Hindu law but is’ a necessary 
corollary if not a salutary counterbalanc- 
ing proviso, to the priociple that the son 
from the moment of his birth acquires, along with 
the father, an interest in joint family property. [p. 
184, col 1] 

The measure of the creditor's right to recover 
the father’s debt by attachment and sale of the 
interest of the sons in the family properties, is not 
the father’s right to sell that interest for the pay- 
ment of his debt, but isthe pious obligation of the 
sons, which is controlled, not by the father's power 
to alienate that interest, but only bythe conditions 
that the debt should not be tainted with immorali- 
ty and that it can be realized only from the joint 
ancestral property in the hands of the son and not 
from his separate property. [p. 185, col. 2.] 

The sons are undera pious obligation to pay the 
time-barred debts acknowledged by their father. 
aa v. Jagannath (6), relied on. 'p. 186, col. 
2 . 






father not 
of son 


The law. is not always a logical Code and where 
the law is clear, itis not permissible to attempt to 
widen or to abridge its scope, simply to bring it 
into line with what, according to one's conception, 
the law should have been. [ibid.] 

Where in a simple bond it was provided that the 
debt was to be paid in four years and interest 
half-yearly and in case of default in payment of 
interest for any period on the principal, the creditor 
had the power of realizing the entire amount in any 
way he liked: 

Geld, that the covenant in the bond, entitling the 
creditor to sue for the amount due on the bond 


before the expiry of the stipulated period “of four” 
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years, was for the benefit of the oreditor, and it wia 
open t> him to waive that option aud to wait for 
the full period of four years before putting the 
bond into suit and time did not begin to run from the 
date of the first default. Lasa Din v. Gulab Kunwar 
(7), relied on. fp 167, col. 1] ; yee 

F. ©. A. from decision of Additional. 
Sub-Judge, Benares, dated April 2, 1929. 


Messrs. S. P. Sinha, Ambika Prasad, 
R. N. Prasad and Kanhaiya Lal, for the 
Appellants. 


Messrs. N. P. Asthana and B. N. Sahai, 
for the Respondents, 

Iqbal Ahmad. J.—The question of law 
that arises in the present appeal is whe- 
ther the sons (which expression in this 
judgment include son's sons and son’s son's 
sons) of a Hindu, who is the manager of 
a joint Hindu family consisting of himself, 
his sons and his nephews and grand- 
nephews, are under a pious obligation to 
pay the debt incurred by him, when the 
debt was incurred neither to meet family 
necessities nor was tainted with illegality 
or immorality, and on the answer to. that 
question depends the fate of this appeal. 
The defendants-appellants are the sons and 
grandsons of Raj Kumar Lal who was 
also a defendant in the Court below and 
is a pro forma respondent in the present 
appeal. The suit giving rise to the appeal 
was for recovery of the amount due on 
the basis of a simple money bond dated 
April 6, 1923, executed by Raj Kumar 
Lal in favour of the plaintiff-respondent. 
The plaintiff originally filed a suit against 
Raj Kumar Lal alone but, on an applica- 
tion dated December 19, 1927, being 
made by the plaintiff, the present de- 
fendant-appellant and Debi Prasad and 
Chandi Prasad the nephew and grand- 
nephew respectively of Raj Kumar Lal, 
were also impleaded as defendants to the 
suit. i 

The bond in suit was for a sum of 
Rs. 11,000 out of which & sum of 
Rs. 1,272 was advanced in cash by the 
plaintiff to Raj Kumar Lal and thé 
balance of Rs. 9,728 was acknowledged by 
Raj Kumar Lal to be due to the plaintiff 
on five earlier bonds and promissory notes, 
three of which were executed by Raj 
Kumar Lal and two by Lalta Prasad, one 
of the sons of Raj Kumar Lal, and one 
of the appellants before us. The plaintiff. 
alleged that the debt evidenced by the 
bond had been incurred by Raj Kumar 
Lal as the head and karta of the family 
to meet family necessities and that all 
the defendants were liable to pay’ the 
same, Dehi Prasad and.. Chandi Prasad: 
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contested the suit on the ground that they 
were separate from Raj Kumar Lal, who 
had nothing to do with their branch of 
the family, and that Raj Kumar Lal was 
not the karta or the manager, and that 
the bond in suit was not for considera- 
tion and in any case, the debt evidenced 
by the bond was not incurred for family ne- 
cessity. They also pleaded limitation. 
Three separate written statements embody- 
ing identical pleas were filed on behalf 
of the defendants-appellants. They assert- 
ed that they had separated from Raj 
Kumar Lal and Raj Kumar Lal was not 
a member of a joint family along with 
them, nor was he the karta of the family. 
They further denied that the bond in suit 
was for consideration, or that the debt in 
suit was contracted for family necessity, 
or that they had in any way benefited by 
the same. They also pleaded limitation 
in bar of the plaintiff's claim. 

The Court below, on a consideration of 
the evidence in the case, found that-Raj 
Kumar Lal and all the defendants were 
members of a joint Hindu family and 
that Raj Kumar Lal was the karta of 
that family and the partition decree, on 
which reliance was placed on behalf of 
the defendants in support of the plea of 
separation, was fraudulent. It held that 
the bond in suit was for consideration, 
but that no legal necessity for the debt 
had been proved and that the plaintiff 
did not make proper and bona fide in- 
“ quiries as to the existence of the alleged 
necessities. It further held that the debts 
were not tainted with immorality or illega- 
lity and, that the suit was not barred 
by limitation. As a result of its findings 
it exempted Debi Prasad and Chandi 
Prasad from the claim and dismissed the 
suit against them. Jt however, held 
that the defendants-appellanis, being the 
sons and grandsons of Ruj Kumar Lal, 
were under a pious obligation to pay the 
debt in suit, as the debt was not raised 
for any immoral purpose, and accordingly 
decreed the suit ex parte against Raj 
Kumar Lal and passed a decree for the 
amount claimed against the defendants- 
appellants, restricting it in its operation 
to the extent of the joint family property in 
their hands. , : 

The decree dismissing the suit against 
Debi Prasad and Chandi Prasad has 
become final and in the present appeal, 
we are only concerned with the quesiion 
whether the Court below was right in pas- 
sing a decree against the defendants-ap- 
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pellants, who are the sons and grandsons 
of Raj Kumar Lal. The correctness of 
the findings on the questions of fact re- 
corded by the Court below has not been 
questioned before us and the Counsel for 
the parties stated that ihey accepted the 
accuracy of those findings. In other 
words, the learned Counsel for the appel- 
lan s refused to place any :e'iance on the 
partition decree referred to aboveQand 
stated that he accepted the po 
that the defendants-appellants 
Prasad and Chandi Prasad were 
members of a joint Hindu family wi 
Raj Kumar Lal and that Raj Kumar Lal 
was the manager of the family and that 
the debt in suit was not tainted with im- 
morality. On the other hand, the Counsel 
for the respondent stated that he does not 
challenge the finding that the debt in suit 
was not proved to have been incurred for 
family necessity and that bona fide inquiries 
were made by the plaintiff as to the exis- 
tence cf such necessity. 

The question for consideration 
present appeal therefore is whether, hav- 
ing regard to the constitution of the family 
of which Raj Kumar Lal was the manager, 
the defendants-appellants were under a 
pious obligation to pay the debt incurr- 
ed by Raj Kumar Lal when the debt was 
yaised neither for family necessity nor was 
tainted with immorality. It is not dis- 
puted that the sons are under a pious 






obligation to pay the pre-partition debts of’ 


the father, provided the debts are not 
tainted with illegality or immorality and, 
further, it is well settled that this pious 
obligation is enforceable only to the extent 
of the joint family properly in the hands 
of the sons and that. the father’s creditor 
is not entitled to proceed against the per- 
sons or separate properties of the sons. But 


it is contended by the learned Counsel for. 


the appellants that the pious obligation of 
the sons is restricted only to those cases 
in which the family consists only of the 
father and his sons and that, a son does 


not labour under any such obligation if. 


persons other than the father and the son, 
e.y,the brother or nephew of the father, 
are also members of the joint family. He 
further argues that the pious obligation 
of the son is contined only to the debt in- 
curred by a father who is also a manager 
of the family and that the sons of the junior 
members of the. family, who are not the 


managers of the family, are under no pious. 


obligation to pay the debts incurred by 


their respective fathers. In other words 


in the 
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the argument is that there is no pious ob- 
ligation on Hindu sons to pay the debts 
of the class mentioned above, incurred by 
the father either (1) if the father was not 
the manager of the joint family, or (2) if, 
besides the father and sons, there are also 
other male members constituting the joint 
family, on whom there is no such pious 
obligation. 

Asib is now admitted that Raj Kumar 
Lalfvas also the manager of the joint fami- 
ly fit is not necessary for the decision of the 
agpeal beforeus to decide whether it is 

ential for the application of the doctrine 
of pious obligation that the debt must be 
of a father who is also the manager of the 
joint family, and therefore the expression 
of opinion on the point must necéssarily be 
in the nature of an obier dictum, but as 
the point has been argued at length before 
us, I do not feel justitied in not giving 
expression to my views on the subject. It 


is conceded by the learned Counsel that. 


there is no direct authority in support of 
the propositions propounded by him, but 
he maintains that his contention is count- 
enanced by the decision of their Lordships 
of the Privy Council in Brij Narain v. 
Mangla Prasad (1), and by certain observa- 
tions contained in the judgment of this 
Court in Binda Prasad v. Rai Ballabh Sahai 
(2) and in the Full Bench decision of this 
Court in Bankey Lal v. Durga Parsad (3). 
He has further, in justification of his con- 
tentions noted above, drawn our atten- 
tion to the observations of Coutts-Trotter, 
O. J., in the Full Bench decision of the 
Madras High Couit in Subramaria Ayyar 
v. Sabapathy Ayyar (4), that the doctrine of 
Pious obligation is 

“an illogical relic of antiquity unsuited to any but 
a primitive and patriarchal society” 
and that it is not to be extended beyond 
the limits made binding by the decisions of 
unquestionable authority. I am unable to 
agree with the contentions of the learned 
Counsel for the appellants. I am not 
aware of any Hindu law text that cireum- 
scribes the pious obligation of a son with- 


(1) 77 Ind. Cis, 689; A I R 1994 PO 50;511 A 
129, 46 A 95; 2L AL J 934; 46 M Ld 23,5P LT 
1; 28 O WN 253;(1924) MW N 68; 19 LW 72; 
2 Pat. LR41; 10 0 &AL R82; 33 M LT 457: 
26 Bom. L R500; 110 L J107; 1 O W N48;41 OL 
J 232 (P 0). 

(2) vl Ind. Cas. 785; A I R 1926 All. 220; 48A 


245; 24 ALJ 273, 

G) 135 Ind Oas. 159, A I R 1931 Al 512; 53 A 
865; (1931) A L J 917, 

(4) 110 Ind. Cas. 141; AT R 1928 Mad. 657; 51 M 
S61; 27 L W 688; 54ML J726; (1998) M W N 
346, : 4 : 
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in the limits contended for by the learned 
Counsel for the appellants. Indeed, the 
pious obligation of the sons, as recognized 


_ by original texts, was irrespective of ‘any 


assets beiag received by them. No doubt, 
judicial decisions have, in various respects, 
modified the obligation of the sons with 
respect to the payments of debts of their 
father as recognized by original texis but, 
it is manifest that the obligation rests on 
the religious duty of the son to discharge 
the father's debts and I can discover no 
justification for holding that the sons ofa 
father, who is not the manager of the ioint 
family, are under no such religious obliga- 
tion or that, if the joint family consists 
of members over and above the father 
and the son, there is no such obligation 
on the sons. To put it in another way; 
every Hindu son is under a religious 
obligation to discharge his father’s debts of 
the class mentioned above, irrespective of 
the fact whether the father is or is not the 
manager of the joint family or whether 
the joint family is or is not composed of 
persons other than the father and the 


sons. ; ; 
I find it difficult to understand and 
impossible to appreciate why the sons of 
the junior members of a joint Hindu family, ` 
or the sons of a manager of the family which 
alsocomprises brothers and nephews of the 
manager, should be absolved from the pious 
obligation which, so far as the Hindu law 
texts go, is imposed on every Hindu son 
irrespective of the limitations contended for 
by the learned Counsel for the appellant. 
It is to be remembered that the law is not 
always a logical Code, and where the lawis 
clear, it is not permissible to attempt to 
widen or to abridge its scope, simply to 
bring it into line with what, according to 
one’s conception, the lawshould have been. 
The law as to the pious obligation of 
the Hindu sons, as evolved by judicial 
decisions, is not free from confusion and to 
introduce further refinements of the nature 
that the learned Counsel for the ‚appellants 
advocates, would be to make that. con- 
fusion worse confounded and therefore 
unless judicial decisions, that are binding 
upon me, lend support to his contentions, 
Iam not prepared to introduce into this 
branch of the law, exceptions which 
practically have the effect of nullifying the 
rule itself With all respect to the 
observations of Couts-Trotter, O. J., noted 
above, I find myself unable to hold that the 
rule as to the pious obligation of the Hindu 
sons is unadapted toa progressive state of 
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society and is therefore to be confined within 
the strictest possible limits, 


So far as I can see, this rule was 


introduced as a sort of corrective to the rule- 


that every male member of a joint Hindu 


family acquires an interest in the joint 


family property from the moment of his 
birth, and therefore no member of sucha 
family can predicate the extent of his share 
or can alienate the same. Tf by the mere 
fact of his birth the newly born son acquires 
an interest in the joint family property and 
thus automatically reduces the extent of his 
father’s interest in the same, itis but fair 
and just that he should shoulder along with 
the father the liabilities of the father. To 
make provision for the payment of debts 
due to a creditor far from being “unsuited 
to any. but a primitive and ` patriarchal 
society” is in consonance with ‘common 
honesty and ‘is, I should think, the 
recognized practice of the civilized world. 
The liability imposed on ason, to pay the 
just debts of his father is not a gratuitous 
obligation thrust on him by Hindu law 
but is a necessary corollary, if not a 
salutary counter-balancing proviso, to the 
principle that the son from the moment of 
his birth acquires, along with the father, 
“an interst in joint family property. In 
Brij Narain’s case (1) the proposition as 
to the pious obligation of the son was 


formulated by their Lordships of the 
oe Committee in the following 
words: 


“If he is the father and the reversionaries are 
the sons he may, by incurring debt, so long as it is not 
for an immoral purpose, lay the estate Open to be tuken 


in execution Proceeding upon a decree for payment of 
that debt.” ` 


It is argued that their Lordships intended 
to lay down that the pious obligation of the 
son extends only to the debt incurred by 
a father who is also the manager of the 
family and to confine the pious obligation 
only to cases in which the family consistéd 
of the father and the sons. In the case 
befcre. their Lordships the debt, that 
formed the subject-matter of consideration, 
was incurred by the manager of the family 
and the family consisted only of that 
manager and of his sons and the above- 
Mentioned proposition wag laid down by 
‘their Lordships with reference to the facts 
of ‘the case that they had to decide. To 
give.effect, to the coniention of the learned 
Counsel for the appellants would be to read 
after the word “father” in the above 
quotation some such words as “who is also 
the manager of the family” and after the 
word. “sons” words to the effect “and no 
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others” for whichI find no justification. 
Indeed the. proposition is couched by their 
Lordships in words that are of gener- 
al application and is uncireumscribed 
by limitations of the nature contended for 
by the learned Counsel for the. appellants. 
All that is necessary to ‘bring into play 
the pious obligation ‘of the sons is ihat ‘the 
debt must have been incurred by their 
father and must not have been raised for 
an immoral purpose. In the case of B da 
Prasad v. Raj Ballabh Sahai (2) e 
questions now under consideration did net 
arise for decision, but reliance is placed byt f 
learned Counsel on certain observations 
made by Mukerji, J., in the course of his 
judgment. The learned Judge observed: 
that: 

“the liability of the sons to pay their father's debt 
not tainted with immorality ig the same whether the 
liablity is enforced through the Court or it is taken 
advantage of by the father in paying off his 
antecedent debts by. private treaty. In my opinion 
the test ie ‘that the property which the 
father could sell in his life-time is the only property 
that could be pursued by his creditor on bis death 
in the hands of his sons... ..,It is therefore only. 
such property as was under the control of tke father 
in his life-time {in order to pay his antecedent debts 
that can be followed in execution.” 

On the basis of these observations, it is 
argued that the pious obligation of the sons, 
is co-extensive withthe right of the father 
to dispose of the family property in order 
to liquidate his debts and that, where the 
father is not competent to utilize the 
family property for the payment of his 
debts by alienating the same, there is no 
pious obligation on. the sons. .It is said 
that as in the case before us there was no 
obligation on Debi Prasad and Chandi 
Prasad to pay the debts of Raj Kumar Lal, 
Raj Kumar Lal could not alienate the 
family property for ‘the dischaige of hig 
debts, and therefore there was no obligation 
on the defendants-appellants to pay the 
debts of Raj Kumar Lal, nor could such 
obligation be enforced by sale. of their 
interest in the joint family property. 

If the learned Judges who decided Binda 
Prasad’s case (2), had affirmed ihe pro- 
posilions advanced by the learned Counsel 
fcr the appellants, I would not have taken 
the ecntrary view without considerable 
hesitation, but the learned Judges in 
that case bad to deal with a different set of 
affairs, and- there was no pronouncement 
in that case on the questions ` before us. 
In that case the family consisted of one 
Bihari Lal, his son Tspeshwari Dayal and 
of the sons of Tapeshwari Dayal. During’ 
the life-time of Bihari Lal, Tapeshwari 
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Jayal incurred some debis and then died 
saving him surviving Bihari Lal and his 
‘wo sons: The creditor obtained a simple 
Money decree against Tapeshwari Dayal 
mdj after the death of Bihari Lal, wanted 
o execute the same by attachment and sale 
{the family property in the handsof the 
ons of Tapeshwari Dayal, and the question 
or considgration arose whether he could do 
0 in accgfdance with the provisions of s. 53, 
Jivil Pyfcedure Code, and it was decided 
vy this fourt that he was not entitled to do 
0. 
hat tHe facts in Binda Prasad’s case (2) 
vere essentially different from thefacts of 
the case before us and the decision in that 
‘ase can be of no avail to the defendants- 
‘ppellants. I may note in passing that, in 
onsidering the question of the pious 
bligation of the sons, care must always be 
aken not to confuse two distinct but well 
ettled propositions of Hindu Law: (1) The 
ather's power to alienate the sons’ share 
Muring his life-time for debts incurred by 
1im which were raised neither for family 
_-ecessities nor tainted with immorality, and 
2) the creditors remedy for the recovery 
f such debt by sale of the sons’ shares. 
The father can exercise the right to 
«alienate the family property to discharge 
iis debts only if the family consists of the 
‘ather and the sons and of no other male 
nembers, for the simple reason that those 
ther members are under no pious obliga- 
ion to pay the debts. of the father, but the 
editor's right to recover the debt by sale 
of the sons’ interests in the family property 
's untrammelled by any such limitations, for 
he obvivus reason that his right is based not 
on the father's right to alienate the family 
property but on the pious obligation of the 
sons and is independent of the right of the 
tather,to alienate the son’s interest. In other 
vords, the creditor can pursie his remedy 
by sale of the son’s interest in the family 
eroperty even though the father having 
cegard tothe construction of the family, can- 
not alienate the same. It is wel! settled 
that the undiv.ded interest of a co-parcener 
ina joint Hindu family, governed by: the 
Mitakshara Law, can be attached and sold 
in execution of a decreeagainst him for his 
personal debi, even though the co-parcener 
is incompetent to sell his interest for the 
payment of his debts and the purchaser 
can, after purchasing the same, have that 
interest defined and separated by asuit for 
partition, That being so, I fail to see why 
a creditor ofa father cannot similarly enforce 
the pious obligation of the -sons by attach- 
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ment and sale of their interest in the family. 
property, even though tbe father had no 
right to alienate the same. In my judg- 
ment, the measure of the creditor's right 
to recoverthe father’s debt by attachment 
and sale of the interest of the sons in 
the family properties, is not the 
father's right to sell that interest for 
the payment of hisdebt, but is the pious 
obligation of the sons, which is con- 
trolled, not by the father’s power to alienate 
that interest, but only by the conditions, 
that the debt should not be tainted with, 
immorality and that it can be realized only 
from the joint ancestral property in ihe 
hands of the sonand not from his separate 
property. 

I, therefore, cannot agree with the argu- 
ment that, when a creditor wants to sell the 
in'erest of the sons in the family property 
in execution of a decree for the debt of the 
father, he exercises the right of the father to 
alienate the interest of the sons. I donot’ 
find any observations in the Full Bench 
decision of this Court in Bankey Lalv. 
Durga Prasad (3), which are inconsistent 
with the view that I have expressed ahove. 
On the contrary the following questions 
from the judgment of Sulaiman, Actg.C. J., 
with which three out of the remaining four 
learned Judges constituting the Bench. 
agreed, lend support to my view. At p.871* 
[Bankey Lal v. Durga Prasad, 
(3)] the learned Actg. C. J., is reported to 
have observed that ` 

“Jf the debt is contracted by the father, then, we- 
ther he isthe manager or not, the Courts below) 


bave recognized that there is a pious obligation on 
his sons to pay the debt, even though the debt is a 


separate debt taken by the father for, his own 
personal purpose." 
and while dealing at p. 883 with the 


decision in Ajodhya Prasad v. Data Ram 
(5), he observed that 


“We, however, went on to observe, which was in the. 
nature of an obiter dictum that as the father was not 
the manager the case did not come within the scope of. 
any of the propositions laid down by their Lordships 
ofthe Privy Council in Brij Narain v. Mangla 
Prasad (|). Wethoughtthatin principle it seemed 
to follow that, in the absence of any express authority, 
to the contrary, the interest of the minor grandsons 
could rot be held liable forthe personal debt of the 
father when the grandfather was alive and was the 
manager I must confess that on a reconsideration I 
now thiak that this observation was incorrect. My, 
learned brother Young, -J , concurs in this view, The 
propositions laid down by their Lordships of the Privy 
Council relate to joint families and cannot be con- 
sidered as giving an exhaustive list so as to exclude 
the liability of a separated son.” 


(5) 130 Ind. Cas 1; AT R193}, All. 131; (1931) as 
L J 104 Ind. Rul, (1931) All. 225. . aes 
*Page of 53 A,—| Ed] 
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These quotations from the judgment of the 
learned Actg.C.J., put it beyond doubt that 
the pious obligation of the son is not depend- 
ent on the father being also the manager 
of the joint family. 
observations of the’learned Actg. C. J., 
support the view that the creditor's right 
to enforce the pious obligation of the sons 
is independent and irrespective of the 
father’s right to alienate the family 
property. Heobserved at p. 8725 

“the liability of the sons for the payment of such 
debts cannot rest on the power of the manager to bind 
the family. It must rest solely on the pious obligation 
of the sons to pay their father’s debts" 
and further while dealing with the Full 
Bench decision of the Madras High Court in 
Subramama Ayyar Vv. Sabapathy ayyar 
(4), his Lordship observed at p. 8767 

“On the other hand, Ayyangar, J., proceeded on the 
supposition that it was not a pious obligation of 
the Hindu son to pay his father’s debt, but rather the 
power of the father to sell the family property in 
payment ofhis debt», which should be made the basis 
of the liability. The learned Judge at p.°39ft gave 
his reasons for rajecting the contention that ‘though 
the father's power of alienation and the creditor's 
right to proceed against the son's share are both 
based on the pious obligation of the son, still ona 
partition, what is put an end to is only ths right of 
the father to alienate and not the right of the creditor.’ 
A further reply may be that the Hindu law texts based 
the liability on the pions obligation -itself and not on 
the father's power to se]! the sons’ share,and that their 
Lordships of the Privy Council also in all their pro- 
nouncements have put the lability on the same,basis.” 


I similarly find nothing in the judg- 
ment delivered by Mukerji, J., in the Fall 
Bench case to lead me to hold that the 
contentions advanced by the learned 
Counsel for the appellants are well founded. 
Tt is true that at one or two places in his 
judgment the learned Judge has made 
reference to the father’s right to alienate 
the family property for the payment of his 
debts that were not tainted with im- 
morality, but hs has nowhere held that the 
father’s right to alienate the family proparty 
is co extensive with the creditor's right to 
sell the son’s interest in the family property 
in execution of a decree for such debt. 
For the reasons given above I hold that 
the learned Judge of the Court below was 
right in decreeing the plaintiff's suit against 
the defendants-appellants. 

Itis further argued on behalf of the 
appellants thit the case that the appellants 
were under a pious obligation to pay the 
debt in suit was not formulated in the 
plaint, and therefore they had no op- 
portunity to meet that case, and we are 
asked therefore tojgive the defendants appel- 
“ *Page of 53 A —[Ed.] = 
_fPage of 51 M,—|Hd,] 
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lants an opportunity to adduce evidence o- 
the point. Iam not at all impressed br 
this argument. It was, no doubt, allege» 
in the plaintthat the debt was contractec 
by Raj Kumar Lalas the head and the 
karta of the family and that all the defend 
ants derived benefit therefrom, but these 
allegations did not exclude the possibility 
of the defendants-appellants being madı 
liable for the paymentofthe d@bt on the 
basis of their pious obligation, prdided the 
debt was not proved to have been Yneurrec 
for an immoral purpose. In orWer t 
exonerate themselves from the pla&ntiff 
claim, the defendants-appellants had te 
prove not only that the debt was noi 
incurred for family necessity but also ti 
prove affirmatively that it was taintec 
with immorality. If they did nor 
lead any evidence on the point, it was 
their own fault, and I am not prepared tc 
hold that, because of the absence of an 
express allegation in the plaint that the 
appellants were under a pious obligation tc 
‘pay the debts, the appellants have in any 
way been prejudiced The last contention 
of the learned Counsel for the appellants 
was on the question of limitation. One of 
the five earlier bonds that formed the 
consideration ofthe bond in suit, and to 
which reference has been made in the 
inception of this judgment, was a bonds 
dated August 17, 1919, executed by Raj 
Kumar Lal for a sum of Rs. 4,009. Raj 
Kumar Lalstipulated to pay the debt in 
four years and to pay ‘nterest on the amount 
advanced every sixth months and the bond 


went on to provide that 

“if I fail to pay the interestin six months the said 
amount of interest shall be treated as principal and I 
shall continue to pay interest thereon at tke rate 
aforesaid and in case of default in payment of interest 
of any six-monthly period or the amount of principal, 
the creditor aforesaid, has power to realize in any way 
he likes, his entire amount 

It is common ground that the default was 
made in the payment of interest from the 


‘very outset and itis therefore argued that 


the time for the recovery of the debt 
began to runfrom the date of the first 
default and, on the date that the bond in 
suit was executed, the debt evidenced.by 
the bond dated August 17, 1919, was 
barred by limitation, and that any ac- 
knowledgment of that debt by Raj Kumar 
Lal is not binding on the defendants- 
appellants. The learned Judge of the 
Court below, on the authority of the Full 
Bench decision of this Court in Gajadhar v. 
Jagannath (6), overruled this contention on 

(6)j 80 Ind. Cas. 644; A TR 1924 All. 55% 464 
775; 22 A L J 601; L R 5 A 458 Civ. 4 
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he ground thatthe sons are under a pious 
«bligation to pay the time-barred debts 
«acknowledged by their father. Apart from 
he reason assigned by the learned Judge 
E the Court below, there is anvther reason 
or not giving effect to the contention of 
he defendants-appellants on the point. 

In my opinion the covenant in the bond, 
mtitling the creditor to sue for the amount 





lueon iH bond before the expiry of the 
stipulatg# period of four years, was for the 
benefit ft the creditor andit was open to 
him tofwaive that option, and to wait for 


the fu@i period of four years before putting 
she bond into suit. Ifthe creditor waived 
shat option, as he undoubtedly did in the 
wresent case, the bond did not become 
payable till after the expiry of four years, 
and, therefore, a claim on the basis of the 
same would have been within time on the 
date that the bond in suit was executed. 
Their Lordships of the Privy Council in the 
recent case of Lasadin v. Gulab Kunwar 
(7), similarly. interpreted asimilar stipula- 
tion in a mortgage-deed giving the mort- 
gagee an option to bring a claim for the 
recovery of the mortgage debt without 
waiting for the full term of the mortgage, 
and the reasons contained in the judgment 
of their Lordships apply with full force to 
the case of a simple mvuney-debt. I hold, 
therefore, that none ofthe previous debts 
acknowledged by Raj Kumar Lal in the 
bond‘in suit was barred by limitation. All 
the contentions urged on behalf of the 
defendants-appellants fail and, accordingly 
I would dismiss this appeal with costs. 

Kisch, J.— I concur. 

D. o, Appeal dismissed. 

(7) 138 Ind. Cas. 778; A IR 192P C207, a9T 
A 3:6; 7 Luck. 442; 9 O W N 638; Ind Rul. 
(1932) P O 291; 63M L J187; (1932) M W N 912; 
36 O W N1017; 36 L W 246; 56 OL J 287; (1932) 
oy, 913; 7 Luck 442; 34 Bom. L R 1600 
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The plaintif obtained a simple mortgage from one 
S and obtained a decree for sale. The property was 
sold in execution and purchased by the plaintiff on 
May 4, 1928. Another decree against S was passed 
in favour of the mortgagee, a bank,on August 30, 1923 
aud the defendant purchased the aecree in ‘924, and 
brought the property mortgaged to him to sale in 1927. 
The defendant obtained an order amending the 
decrees in the bauvk’s suit with the result that the 
property mortgaged to plaintiff was added to the 
property mortgaged to the bank and the defendant 
obtained delivery of possession in December 1927, 
The plaintif fileda suit on the allegation that 
when having purchased the property mortgaged to 
him he went to take possession of it, he was 
resisted by the defendant : 

Held, that s. 52, Transfer of Property Act, stood 
in the way of the defendant and that assuming that 
the defendant's purchase was like a purchase at a: 
private sale, the purchase was subject to the decree 
a also subject to 
the result of the execution of that decree. If the 
defendant wanted totake advantage of a private 
sale made bya mortgagor after the decree, it was 
his duty to intervene in the execution proceedings 
and to pay the mortgage money and to stop the 
sale. After the sale has taken place, it is not open 
to the purchaser from the mortgagor, against whom 
a decree for sale has been passed, to say that he can 
nullify the purchase under the mortgage dec- 
ree, - 

Held, also, that the property purchased by the 
plaintif not being included in the mortgage in 
favour of bank, the plaintiff would never know that 
property has been sold in execution of the bank's 
decree, andit would certainly not be his duty to 
make the defendant aparty to the execution pro- 
ceedings. 


S. C. Afrom the decision of the Subor- 
T Judge, Meerut, dated May 13, 
1930. 

Dr. N. P. Asthana and Mr. B. N. Sahai, 
for the Appellant. 

Mr. M. A. Aziz, for the Respondents. 


Judgment.—The facts which have given 
rise to this second appeal are as follows:— 

The plaintiff obtained a simple mortgage 
from one Shamsher on January 25, 1916. 
He obtained a decree for sale on November 
25,1925. The property was sold in execu- 
tion of the decree and was purchased by 
ihe plaintiff himself on May 4, 1928. 

Shamsher mortgaged some property 
which, it has now been found by the lower 
Appellate Court, was other than the property 
mortgaged to the plaintiff, on August 12, 
1910. A decree was passed in favour of the 
mortgagee Kayastha Bank on August 30, 
1923. The defendant, who is the appellant 
before me, purchased the decree on Novem- 
ber 12, 1924 and brought the property 
mortgaged to him to sale on Octoter 17, 
1927. Before the sale, however, the appel- 
lant obtained an order amending the pre- 
liminary and final decrees passed in Ka- 
yastha Bank’s suit, the result of which was 
that the property mortgaged to the plaintiff. 
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was added to the property mortgaged to Ka- 
yastha Bank. The result of the sale in favour 
of the defendant, therefore, was that the 
appellant, who was the auction-purchaser, 
professed to have purchased not only the 
property originally mortgaged to Kayastha 
Bank but also the property mortgaged to 
the plaintiff. The defendant obtained de- 
livery of possession on December 18, 1927. 

The plaintiff brought the suit out of which 
this appeal has arisen on the allegation 
that when having purchased the property 
mortgaged to him he went to take posses- 
Bion of it, he was resisted by the defendant- 
appellant. 

The first Court dismissed the suit holding 
that as the sale in favour of the defendant 
took place before the sale in favour of the 
plaintiff, the plaintiff was bound to make 
the defendant a party to the execution pro- 
ceedings, and, having failed to do so, was 
not entitled to maintain the-suit. The 
lower Appellate Court held that as the prop- 
erties were different, the defendant by his 
purchase could not keep anything, besause 
the property in suit was never mortgaged 
to the Kayastha Bank. In the result, the 
suit, which was one for possession, was 
decreed with costs. 

It has been argued before me that the 
auction sale of October 17, 1927, made in 
favour of the defendant had at least the 
merit of passing the property in suit to the 
defendant and therefore, it was the duty of 
the plaintiff to make him a party in the 
execution proceedings; that is to say, the 
learned Counsel for the appellant argues 
that the decision of the Court of first in- 
stance was right. 

There are several answers to this con- 
tention. First cf alls. 52 of the Transfer 
of Property Act, stands in the way of the 
appellant. Assuming that his purchase was 
like a purchase at a private sale, the pur- 
chase was Subject to the decree obtained 
by the plaintiff and was also subject tothe 
result of the execution of that decree. If 
the defendant wanted to take advantage of 
a private sale made by a mortgagor after 
the decree, it was his duty to intervene in 
the execution proceedings and to pay the 
mortgage money and to stop the sale. 
After the sale has taken place, it is not 
open to the purchaser from the mortgagor 
against whom a decree for sale has been 
passed to say that he can nullify the pur- 
chase under the mortgage decree. 

The second answer is that the property 
purchased by the plaintiff being not in- 
cluded in the mortgage in favour of Kayas- 
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tha Bank, the plaintiff would never know 
that that property has been sold in execu- 
tion of the Kayastha Bank's decree, and it 
would certainly not be his duty to make 
the defendant a party to the execution pro- 
ceedings. 

The result is that the appeal cannot suc- 
ceed and is hereby dismissed with costs. 

N - Appeal dignissed. 


MADRAS HIGH COURT 
Civil Appeal No. 185 of 1926 
April 18, 1933 
CORGENVEN AND SUNDARAM OHETTY, JJ. 
MUTYALA VIRAYYA—PLAINTIEF 
— APPELLANT 
VETSUS 
Mahabub Surfraja Vantu Rajah 
PARDHASARATHI APPA 
RAO SAVAYI ASWARA RAO 
Bahadur Zamindar Garu AND oTHERS— 
DEFrENDANTS—RESPONDENTS 
Hindu Law—Debts—Son's pious obligation, whether 
exists when family consists of other members also, 
There is no justification for holdirg that the 
sons of a Hindu father who is not the manager of 
the joint family are not under a pious obligation 
to discharge their father’s debts or that ifthe joint 
family consists of members over and above’ 
the father and the son, there is no such obligation’ 
on the sons. Every Hindu son ia under a pious 
obligation to discharge his father's debts which 
are not illegal or immoral irrespective of the, fact 
whether the father is or is not the manager of 
the joint family or whether the joint family is or 
is not composed of persons other than the father 
and the sons. Brij Narain v.Mangal Prasad ( ), 
Subramania Aivar v. Sabapathy Aiyar (2), Ajodhia 
Prasad v. Data Ram (3), Bankey Lal v. Durga 
Prasad (4) and Lalta Prasad v. Gajadhar Shukul 
(5), referred to. | 
Appeal against the decree of the Court of 
the Subordinate Judge, Kistna at Ellore, in 
Original Suit No. 84 of 1924. 


Mr. V. Govindarajachari, for the Appel- 
lant. f 

The Advocate General, for the Respond- 
ents. 

Judgment.—The plaintiff, who appeals, 
sued upon a promissory note executed by 
one Narayya Appa Rao. Narayya Appa 
Rao died and the suit was brought against 
his father, the first defendant and his 
sons, the second and third defendants, 
these three defendants forming a Hindu 
co-parcevary. The question arose whether 
each and every one of these defendants 
could be made liable in respect of their 
shares of the family property. The learned 
Subordinate Judge tried the question Whe- 
ther the debt was borrowed. by Narayya. 
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Appa Rao in his capacity as family 
manager and for family necessity, and 
answered it in the negative. He further 
came to the conclusion that the debt was 
not contracted for any illegal or immoral 
purpose, and the findings upon these issues 
have been controverted before us. Notwith- 
standing the finding upon the latter issue, 
the leard Subordinate Judge has come to 
usion that the shares of the second 
and tlfird defendants, i. e., the sons of the 
execugant of the note, are not liable for the 
debtfand that is the question arising in 
this appeal. His view is that the pious 
obligationof a son to discharge his father’s 
debt does not extend to acase where the 
family consists not merely of father and 
sons but of collaterals as well, though in 
the present instance the first defendant 
can hardly be described as a collateral but 
‘as an ascendant. The principle contended 
for before us, whichis virtually the same 
as that adopted by the Subordinate Judge 
is that only where the father happens to be 
the family manager will the sons’ share in 
the family property be liable for the debt. 
The leading case dealing with the question 
of pious obligation is Brij Narain v. Mangal 
Prasad (1). At the close of the judgment 
the Privy Council have summarised their 
conclusion upon that and cognate points in 
five paragraphs. This case has been made 
the.subject of comment by Srinivasa 
Ayyangar, J, in Subramania Aiyar v. 
Sabapathy -Atyar (2). That was the Full 
Bench case which decided thatthe pre-par- 
tition debts of the father are binding upon 
the sons’ shares after a bona fide partition. 
. In delivering one of the minority judg- 
ments the learned Judge took occasion to 
discuss the meaning of the Privy OCouncil’s 
pronouncement in thecase just cited and 
came to the conclusion that it wasto be 
read as meaning thatonly when the father 
is the managing co-parcener can [the 
. creditor proceed against the son's share. 
The same view was atone time held by 
.two learned Judges of the Allahabad High 
“Court in Ajodhia Prasad v. Data’ Ram (3) 
that also being a case where the grand- 





. (1) 72 Ind. Cas 639; 46 A 95; 21 A L 3931; 46 M L 
(323; 5P LT 1; 280WN ¥53; 1024) M WN 68; 


19L W72; 2Pat L R41; 10OO& ALR 82; 
ALR 1924 PO 50; 33M LT 457; 26 Bom. LR 
500; 110 LJ107; 5LIA129;10 WN48; 410L 
J 232(P C.) 


(2) 110 Ind. Cas.141;51 M 361: atp. 390; (1928) 
M WN 346; 27 LW 638; A IR 1928 Mad. 657; 5: 
MLS 726(F 8). 

_ (3) 130 Ind Gas. 1; A IR 1931 All, 131; (1931) ALI 
104; Ind, Rul. (1931) ' All. 225, | í 
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father was still alive when the question of 
the liability of the sons for the personal debt 
of the father arose. This case however was 
subsequently considered by a Full Bench 
decision reported in Bankey Lal v. Durga 
Prasad 4) of which the two learned Judges, 
Sulaiman, Actg. C. J.. and Young, J., who 
had decided the previous case, were mem- 
bers and occasion was taken to reconsider 
the former decision and the Bench conclud- 
ed that ithad not been correctly decided. 
It is certainly difficult to understand upon 
what logical basis the principle of a son's 
pious obligation should be identified with 
the liability of a co parcener of a joint un- 
divided estate for a family debt contracted 
by the manager. Whatever connection 
may be discovered between the ‘first two 
paragraphs of the Privy Council summary 
of their principles, wetbink that a perusal 
of the text of the judgment will make it 
amply clear that the two doctrines with 
which they are dealing and which they 
describe as “seemingly conflicting princi- 
ples” are regarded as quite distinct and 
as based upon two entirely different 
foundations. A still more recent case of 
the Allahabad High Court, Lalta Prasad v. 
Gajadhar Shukul (5), is a direct authority 
for the view that even where the family 
consists of other members than the father 
and the sons the pious obligation still 
arises. Iqbal Ahmad, J., remarks: 

“I can discover no justification for holding 
that the sonsof a father, who is notthe manager 
of the joint family, are underno such religious 
obligation or tbat if the joint family consists of 
members over and above thefather and the son, 
there is no such obligationon the sons. To put 


it in another way, everyHindu son is under a 
religious obligation to discharge his father's debts 


_of the class mentioned above, irrespective of the 


favt whether the father is or isnot the manager 
of the joint family or whether the joint family 
is or is mot composed of persons other than the 
father and the sons.” | 


It seemsto us that this is the only reason- 
able principle to adopt upon this point 
and we agree with the view so expressed. 
“In the present case if the father had 
been alive there could be no doubt, we 
think, that his own and his sons’ shares 
would have beenliable for the debt, what- 
ever other members the family might 
have consisted of, and it seems indisputable 
that the same liability must exist after 
the father’s death, as the sons are in en- 
joyment of the whole of the property 
which they formerly shared with their 

(4) 135 Ind. Oas. 139; AI R1931 All. 512: (1931) 
ALJ 917; Ind. Rul. (1982) All, 27; 53 A 868 (F. B. 


(5) 149 Ind. Oas 181; A I R1933 All, 235;: toda) 
L J 550; 55 A283, 
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father. That being so, we think that the 
lower Court was wrong in refusing to 
give the plaintiff a decree against the half 
share of the second and third defendants 
in the family property; and allowing the 
appeal we amend the decreein the sense 
indicated by declaring that the second and 
third defendants’ half share is liable forthe 
suit debt. 
ceeded on the issue regarding family 
necessity, he will get the full court-fee 
and half of the printing charges and Vakil’s 
fee from the respondents, who will bear 
their own costs. The costs decreed here 
and those decreed in the lower Court will 


be recoverable from the same share in the . 


family property, as well as from any pri- 
vate property of Narayya Appa Rao in 
their hands, Ue 

A. Decree amended. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1335 of 1932 
December 21, 1933 

Tou AND Kiscu, JJ 
ARJUN-LAL AND orders DERNDANTS — 
APPELLANTS 
versus 5 
"His Hrenness Maharaja MAN SINGH or 
SEWAI JAIPUR THgovuGH MR. O. L. 
ALEXANDER—PLAINT.FF AND ANOTAEB 
Pro forma DEFENDANT - RESPONDENTS 
U P. Municipalities Act (II of 1916), ss 2, 180—- 
Street, if includes public street—Street taken over by 
public authority~ Rights of owner- Occupiers of 
shops in street-—Power of Municipality to grant 
permission to themto erect shelter on street—Owner's 
rights, if infringed. i 
The term ‘street’ as used in the U. P. Municipali- 
ties Act includes a ‘public street". It is the wider 
term and the term“public street” is used in the Act only 
when it is intended to distinguish a street declared 
to be apublic street by the Board under the pro- 
visions of s. 221 ofthe Act from other roads and 
“streets. Where the term ‘street’ is used in the 
Act, it clearly includes a public street and the 
Municipal Board is empowered to grant permission 
for the erection ofa portico before a shop ina street 
under s. 180 of the Act. 


The owner's right is limited when a street 
-is taken over and vests in and belongs to 
-& public autbority. Neither the Municipality 


nor the owners or occupiers of houses abutting 
a public street are entitled to appropriate any 
‘minerals which may be beneath the street, tke 
ownership of which remains with the proprietor. 
It may be also that there are certain righte to 
the air space above the street to which the 
proprietor of the land is entitled and with 
which the Municipality and the owners or occupiers 
of houses abutting the street might be prohibited 
from interfering The question of what constitutes 
an infringement by a Municipality or by members 
‘pf the public of the rights of the proprietor to the 
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As the appellant has not suc- - 


‘peal in a 
-if ~ sought 
certain construction, injunction and da- 


-are owners or 
‘houses which abut on the 
- The street is a public street within the 
‘meaning of the Municipalities Act of 1916 
“and under s. 116 thereof the said public. 
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air space above a street is a question of degree 

The Municipality are, in their capacity as 
custodians of the public interest, entitled to take 
reasonable steps for the convenience and comfort of 
the public who use the public street The owners 
and occupiers of houses or shops which abut upon 
the public street are entitled to take reasonable 
steps for their own convenience and comfort and for 
the convenience and comfort of the members of the 
public visiting their houses and their shops The 
erection of a shelter at a reasonable height from the 
ground to protect the shops and houses food to afford 
shelter to the members of the public equenting 
these shops and houses isa reasonable 








to grant permission to the occupiers to 


portico before their shops. 

` 6. O. A. from the decision of the Addi- 
tional Subordinate Judge, Allahabad, 
dated November 11, 1932 ` i 


Dr. S. N. Sen, Messrs. A. M. Gupta an 
R.N. Sen, for the Appellants. . 

Dr. K. N. Katju and Messrs. P. L. Banerji 
and Ladli Prasad Zutshi, for the Respond- 
ents. ee 


Judgment.—This is a defendants’ ap- 
suit in which the plaint- 
for the demolition of- a 


mages. 

The plaintiff, His Highness the Maharaja 
of Jaipur, is the proprietor of certain 
lands known as Katra Jai Singh Sewai 
within ihe municipal boundaries of Allaha- 


“bad, Through this plot of land there runs 


Defendants Nos. 2 and 3 
occupiers of- shops and 
‘sald -street. 


a public street. 


street vests in and belongs to the Munici- 
pal Board of Allahabad. 


Projecting out from the. building which 
they occupy and over a part of the said 
‘public street, defendants Nos. 2 and 3 with 
the permission of the Municipal Board, 
defendant No.1, erected a portico to afford 
shelter to their shops and to the members 
of the public visiting these shops for the 
purpose of purchasing goods sold therein. 

It is not disputed that the plaintiff was 


“the owner of the land upon which the 


public street was constructed. As owner 
thereof the plaintiff claims proprietary rights 
a caelo usque ad centrum, that is, he claims 
as owner of the land everything pertinent 
or belonging thereto whether above or 
below the ground and to prevent any 
other person encroaching upon the” said 
land above or below the surface. 7 


- 
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It is not certain when and how the Muni- 
cipal Board took over the said public 
street, but that it does now vest in and 
belong to the Board is not disputed. 
Defendants Nos. 2 and 3 maintained that 
they erected the construction, which the 
plaintiff now asks to be demolished after 
having obtained the sanction of the Muni- 
pal Board. Under s. 209-of the Munici- 
palitieg) Act, the Board is empowered to 
give s#nction for the erection of projections 
over ,streets and drains. It appears that 
the portico built by defendants Nos. 2 
and “3 projected over a drain. The sanc- 
tion to erect the portico, therefore, was 
given under s. 209 (1) (6). 

Learned Counsel for the respondent 
niaintains that s. 209 refers to “streets” and 
not to “public streets” and that therefore, 
the Municipal Board was not empowered 
to grant permission for the erection of the 
structure about which the plaintiff com- 
plains. He argued that in the Monici- 
palities Act a clear distinction is drawn 
between a “street” and a “public strect” 
and in support of this argument he referred 
to s. 2, the definition section. There can 
be no doubt however that the term “street” 
as used in the Municipalities Act includes 

-a “public street”. It is the wider term 
and the term “public street" is used in 
the Act only when it is intended to dis- 
tinguish a street declared to be a public 
street by the Board under the provisions 
of s. 221 of the Act from other roads and 
streets. Where the term “street” is used 
inthe Act, it clearly includes a public 
street. In any event, in our opinion, the 
Municipal Board was empowered to grant 
permission for the erection of the portico 
under -s, 180 of the Act. It was further 
maintained, however, for therespondent that 
the Municipality’s permission to erect the 
portico could not in law entitle the de- 
fendants to disregard the rights, of the 
plaintiff as proprietor of the land on which 
the street was constructed. Even though 
Counsel argued, as representing the public 
the Municipality had certain rights in con- 
nection with the construction and control 
of the public street, the plaintiff's rights 
to everything below the street and to the 
air space above the street were left un- 
impaired and he contended that the erec- 
tion ofthe portico constituted an infringe- 
ment of his right to the air space above 
the public street. 

The learned Munsif in the Court of first 
inst&nce dismissed the suit on various 
grounds; the learned Subordinate Judge in 
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the lower Appellate Court however re- 
versed the decision of the learned Munsif 
and decreed the plaintiff's claim for in- 
junction and demolition. He dismissed 
however the plaintiff's claim for damages. 

Learned Counsel for the appellants main- 
tained that inasmuch as the street in 
question vested in and belonged to the 
Municipality, the Municipality became 
the owner, not only of the street itself but 
also of all rights to everything below the 
street andto the airspace above it. We 
are of opinion that this claim is not well- 
founded. The authorities to which we 
were referred clearly establish that the 
owner of the land over which the public 
street runs is not completely deprived of 
all hisrights though the street vests in and 
belongs to the public authority. It is 
unnecessary for us inthe present suit to 
decide what are the exact limits of the 
right which vests in the public authority 
or to determine what is the nature of the 
right which is left with the owner when 
the street is taken over. That the owner's 
right is limited when a street is taken 
over and vests in and belongs to a public 
authority is beyond question. The owner, 
for example, is not entitled to interfere 
with the Municipality in the discharge 
‘of its duties in maintaining and keeping 
open astreet. It is equally certain that 
neither the Municipality nor the owners or 
occupiers of houses abutting a public street 
are entitled to appropriate any minerals 
which may be beneath’ the street; the 
ownership of which we do not doubt 
remains with the proprietor. It may be 
also that there are certain rights to the 
air space above the street to which the 
proprietor of the land is entitled and with 
which the Municipality and the owners or 
occupiers of houses abutting the street 
might be prohibited from interfering 
though it isnot so easy to imagine what 
kind of interference with his rights in the 
airspace above the street the proprietor 
could invoke the law to prohibit. 

In our view, as already observed, it is 
not necessary for the decision of the present 
appeal to define the exact limits of the 
rights of the Municipality and the public 
on the one hand and of the proprietor of 
the solumon the other. It appears to 
us that the question of what constitutes 
aninfringement by a Municipality or by 
members of the public of the rights of the 
proprietor to the air space above a street 
is a question of degree. It mav be difficult 
to envisage a case of a clear infringement 
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_by a Municipality or the members of the 
public of the proprietary rights to the 
alr space above a street, but in our view 
the question whether the erection of the 
portico by the defendants constitutes an 
‘infringement of those rights presents no 
difficulty. The act of the defendants in 
the present snit is not a ‘‘border line” act; 


it is in our opinion well within the limits of 


non-infringement. 

The Municipality are clearly in their 
capacity as custodians of the public 
interest entitled to take reasonable steps 
for the- convenience and comfort of the 
‚public who use the public street. The 
owners and occupiers of houses or shops 
which abut upon the public street are 
entitled to take reasonable steps for their 
own convenience and comfort and for the 


convenience and comfort of the members’ 


of the public visiting their houses and 
their shops. We have no hesitation in 
holding that the erection of a shelter ata 
reasonable height from the ground to 
protect the shops and houses and to afford 
shelter tothe members of the public fre- 
quenting these shops and houses is a re- 
sonable step which the owners and occu- 
‘piers are entitled to take. Ifthe argument 
of the learned Counsel for the respondent be 
accepted, namely, that the respondent is 
‘entitled to prohibit any user at all of the 
air space above the public street, it would 
follow that he could obtain an injunction 
against an occupier who hung a flag out 
‘of his window or whose window shutter 
opened on to the street inasmuch as the 
shutteror the flag would occupy a certain 
‘portion’ of the air space. which he claims 
‘as his. Such a proposition is manifestly 
absurd. 

-` Weare of opinion that defendants Nos. 2 
and 3 were entitled to erect the portico in 
‘dispute over the public street for the pro- 
‘tection of their shops and houses and for 
the convenience and comfort of the public 
‘and that the Municipal Board were em- 
powered under the Municipalities Act to 


grant permission to the defendants to make 


the erection. 

_ Learned Counsel forthe respondent was 
unable to show that the respondent suffered 
any damage or prejudice by the erection 
of the portico. 
pondent had all along drawn certain 
revenue from hawkers using the public 
street and he suggested that the erection 
of the portico might interfere with his right 
to collect dues from these hawkers. There 
is no substance in this contention. -At 
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one stage in the proceedings in the lowe: 
Courts Counsel for the defendants filed 
a stefement under O X,r.1, Civil Proce- 
dure Ucde in these terms :— : 

“I had neither any objection before this, nor bave 
Lany now as tothe hawkers sitting on the Jand‘in 
dispute or asto any shopkeeper sitting thereon and 
selling his goods or as to the public or the purchasers 
using the land as passage, provided that there 
may not be any hindrance to. my customers in 
coming to my shop on account of theft sitting at 
that place”. 


We fail to see how there 8 any 
infringement at all of. the rights of the 
respondent by the erection of a portico 
of which he seeks demolition or ‘that ho 
suffers any pejudice thereby. His present 
rights as owner of the land over which 
a public street has been constructed are 
clearly not interfered with by the portidéo, 
his ultimate rights as owner of the Jand 
which he would be entitled to vindicate 
after the street has been given up and has 
ceased to a passage for the public are not 
inany way affected by the decision ‘that 
the defendants are now entitled to erecta 
portico with the permission of’ the Munici- 
pal Board over a portion of a public 
street. 

In the result .the- appeal is allowed and 
the suit is dismissed with costs. 

N Appeal allowed. 


_ 


MADRAS HIGH COURT 

Appeal Against Appellate Order No. 79 

of 1929 
February 23, 1933 
PAKENHAM WALSH, J. 
SETTIPALLI NARASAYYA - Countur- 
PETITIONER— APPELLANT 
versus : 
CHINTALAPUDI RAMAGOVINDAN 
PETITIONER— RESPONDENT 

Civil Frocedure Code (Act V of 109), s. 151, 
O XXI, r.92—Sale in ezecution— Confirmation of— 
Setting aside of sale by consent of parties— Applica- 
tion for execution—Judgment-debtor objecting that 
sale was set aside without jurisdiction —Maintains 
ability of. i , 

The decree-holder having obtained a decree 
brought the property to sale and purchased it. By 
consent of parties the exesution sale was set aside 
on the judgment-debtor agreeing to comply with the 
decree.. The decree-holder applied for execution but 
the judgment-debtor contended that the order setting 
aside the sale was passed without jurisdiction and 
the execution petition was not maintainable: | 
. Held, thatthe Gourt was undoubtedly capable of 
éxecuting the decree and if the parties ‘consented to 
an irregular procedureinits doing so the Court 
would not be exceeding its jurisdiction in adopting 
that procedure ; thatthe judgment-debtor hel the 
advantage of the-sale of the properties being set 
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aside by his own consent and by his promise to pay 
he decree amount and he could not subsequently 


Mbe heard to say that the Court had no power 
= set aside the sale, Ledgard v. Bull (12). refer- 
«red to! ; 


Appeal against the decree and judgment 
«f the Court of the Subordinate Judge, 
Bezwada, dated December 18, 1928 and 
made in A. S. No. 121 of 1928, against the 
order of ¿he Court of the District Munsif, 
Berwaag in E. P. Ne. 272 of 1928, in 
©. S. Wo. 558 of 1924 on the fileof the 
Court of the District Munsif, Nuzvid. 

Mr. P. Satyanarayana Rao, for 
Appellant. 

Mr. V. Govindarajachari, for the Re- 
spondent. 

Judgment.—The decree-holder in this 
case having obtained a decree brought one 
item of the judgment-debtor’s property to 
sale, and himself purchased the property. 
The defendant owned two pieces of land 
bearing different survey numbers and in 
executing his decree the plaintiff purported 
to attach one of these pieces but in 
describing that piece mentioned the survey 
number and the extent of one of the two 
pieces and the boundaries of the other 
piece. Under these conditions the sale 
was confirmed and a sale certificate issued 
under the same erroneous description. 
The decree-holder applied for delivery of 
possession of the property comprised with- 
in the boundaries stated in the execution 
petition saying that the survey number 
and the extent had been wrongly given. 
That application was dismissed as the 
number given was wrong. Then the 
decree-holder filed an application to amend 
the sale certificate by substituting the 
right number and the extent of the land 
comprised within the boundaries. The 
judgment-debtor opposed this but by 
consent of both parties the sale was set 
aside on May 1, 1928. The judgment- 
debtor, who took time for complying with 
the decree did not pay and when the 
decree-holder filed an execution petition 
for recovery of the decree debt together 
with the costs of the prior execution pro- 
ceedings, the judgment-debtor opposed 
the petition contending that the order 
setting aside the sale was passed without 
jurisdiction and. therefore the execution 
petition was not maintainable. The learned 
District Munsif allowed the execution to 
proceed and his order was confirmed on 
-appeal by the Principal Subordinate Judge. 
Against this, the judgment-debtor has pre- 
Serréd this second appeal. 

The only ground taken is that the sale 
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having been confirmed the Court had no 
jurisdiction to set aside. Reliance is placed on 
Radha Kishan v. Hari Singh, 100 Ind. Cas. 
800 (1), Bihari Lal v. Ramchand (2), Collector, 
Ahmednagar v. Rambhan (3), Nanhelol v. 
Umrao Singh (4) and Jagannadha Rao 
v. Ranchapudi (5) and for the position 
that consent of parties cannot confer 
jurisdiction which does nol exist Minakshi 
v. Sabramanya (6) is quoted. I do not 
think that any of these rulings applies 
to a case of this sort Radha Kishan v. 
Hari Singh 100 Ind. Cas, 800 (1) is a 
decision by a Single Judge where the. 
Court had set aside a sale which was 
confirmed on the ground that the balance 
of the purchase money had not been paid. 
The time for payment of the balance of 
the purchase money can be extended with 
the consent of the parties. Obviously in 
such a case the Court could not set the 
sale aside. Bihari Lal v. Ramchand 110 
Ind. Cas. 773 (2) is a case by the same 


. Judge and merely alludes to the former 


decision. Collector, Ahmednagar v. Rambhan 
(3) is a Full Bench case but is on a 
quite -different matter. A sale certificate 
granted to the purchaser by the Court 
had only a four anna stamp. though it 
should have borne a stamp of eight annas. 
Jt was held that when the Judge had signed 
the certificate on the first occasion he was 
“functus officio” and therefore, he was not 
acting judicially in allowing the second 
four anna stamp to be attached, Nanhelal 
v. Umrao Singh (4) is a Privy Council 
case. There, when the sale had been 
confirmed, the decree-holder and the judg- 
ment-debtor tried todefeat the purchaser’s 
right by saying that the decree had been 
satisfied out of Court. No application 
had been made under O. XXI, r. 92 
and their Lordships held that it was 
obligatory on the Court to confirm the 
sale. Jagannadha Rao v. Ramchapudi (5) 
was a case where the decree-holder purchas- 
ing the property found that the judgment 
debtor had no saleable interest. Instead 
of asking the Court to set aside the 
gale under O. XXI,r. 91, Civil Procedure 
Code, he asked for execution ofthe decree 


(1) 100 Ind. Cas. 800; A I R 1927 Lah. 337. 

(2) 110 Ind. Cas, 773. 

(3) 128 Ind. Gas. 31; AIR 1930 Bom. 392; 32 Bom, 
LE 1084. | 

(4) 139 Ind. Cas. 666; 60ML J 423; 33 L W 449; 
14 Ñ LJ 28; 53. OL J 187; AIR 1931. PO 33; 35 
OWN 381,33 LW 444; (1931) A LJ 257; ( 331) 
M WN-281;'8O0 W N 585; Ind. Ral. (1931) P O 94; 
23 Bom. L R 450, 27 N L R 95 (P 0). = 
(5) 104 Ind, Oaa 614; 26 L W 212; AIR 1927 Mad. 
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It was argued that the decree was not 
satisfied because the judgment-debior had 
no saleable interest in the properties sold 
and the decree-holder had consequently 
failed to get possession. This view was 
negatived and it was held that he must 
take the remedy allowed under the Code. 
None of these cases is like the present. 
For the respondent has been quoted 
Krishnaswamy Chetty v. Sitarama Chetty 
(7), a case where the plea of limitation 
ad been given up and the defendant 
admitted his liability before the Court. 
It was held that he cannot afterwards 
turn round and plead that the suit had 
become barred by limitation. In Bunwari 
Lal v. Abdul Ghafur Khan,\ Ind. Cas. 48 (8) 
the parties to the decree cameinto Court 
with an agreement to alter itstermsand the 


Court passed an order modifying the 
terms of the decree in accordance 
therewith. It was held that both parties 


were estopped from denying the validity 
of the order. In Dinonath Sen v. Gooroo- 
churn Pal.(9) a judgment-debtor entered 
into an arrangement with his judgment- 
creditor for the payment of the amount 
due under the decree with interest by 
instalments, and the parties acted upon 
the arrangement as if ithad become part 
of the.;decree to the extent of moving 
the Court to credit payment made in 
satisfaction thereof. It was held that the 
judgment.debtor was precluded _ by his 
Own conduct from saying that the judg- 
ment-debtor is bound to execute the 
original decree .or to bring a regular suit 
upon the kist-bundee. A case very similar 
tothe present is Ramprasad v. Ram Charan 
Singh,27 Ind. Gas.601 (10) where afler a sale 
in execution of the decree, the decree-holder 
was paid the amouat of his decree and 
there was a concur ent wish of the parties 
that the sale should be set aside. It 
was held that the Court, although not 
warranted by any provisions of the rr. 89 
and onwards of O. XXI, Civil Procedure 
Code to set aside the sale, might treat 
the sale as being of no effect and 
might decline to confirm it. Jenkins, O. J., 
says: : 
z a decree-holder was paid by the” judgment- 
debtor the decretal amount, That dezretal amount 
was accepted by the decree-holder in full satisfac- 
tion of his decree and the decree-holder, as any 
(6) 1L M 26; 14 LA 160: 5 Sar 54 (PO). 
jae 17 Ind, Gas. 513,23 M L J 335; (1912) M WN 
(8) ‘1 Ind. 48,4 PW R193 5P LR 


909, 
(9) 21 W R 310; 14 P L R287, 
(10) 27 Ind. Cas. 601. 
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honest man would do, brought this to the notice 
of the Court and asked that the sale should be 
set aside. The learned Judge before whom thie 
Seasonable application was made seems to have 
felt that his action was paralyzed because thie 
particular predicament did not fall within the 
precise words of the rr. 89 and onwards of 
O. XXI. Hut I venture to think that where a case 
of this kind arises it certainly is open to the 
Court not to confirm the sale and to treat the 
sale as beiug of no- effect that beigg the ccn- 
current wish of the parties and fhe obv@us require- 
ment of the case.” 

With regard to ihe argument that the 
consent cf parties cannot give the Court 
jurisdiction, it has always been held that 
there is a clear distinction between want 
of jurisdiction and want of power to 
proceed in a certain way. In Raghava 
Chariar v. Murugesa Mudali (11) it was 
held that O. XXI, r. 92, Civil Procedure 
Code, is no bar to the Court exercising 
its inherent power to refuse to confirm 
the sale even though no party has applied 
to cancel the sale. With regard to the 
consent of parties not giving the Court 
jurisdiction, in the very case relied on 
by the appellant Minakshi v. Subramanya 
(6), it is stated, quoting from _ the judg- 
ment delivered by Lord Watson in Ledgard 
v. Bull (12): : 

“there are numerous authorities which estab- 
lish that when, in a cause which the- Judge is 
competent to try, the parties without objection 
join issue and go to trial upon the merits, the 
defendant cannot subsequently dispute his jurisdi¢- 
tion upon the ground that there weie irregulari- 
ties in the initial procedure which, if objected 


to at the time would have led to the dismiseal -of 
the suit.” 


Here the Court is undoubtedly capable 
of executing the decree and ifthe parties 
consented to an irregular procedure in 
its doing so the Court would not be 
exceading its jurisdiction in adopting that 
procedure. The appellant had the aavan- 


tage of the sale of the properties being” 


set aside by his own consent and by his 
promise to pay the decree amount and 
he cannot now be heard to say that the 
Court had no power to set aside 


missed with costs. 
ASN, Appeal dismissed. . 
(11; 72 Ind. Cas. 545: 48 M583; A IR 1923 Mad 
625; (1923) MW N 323,32 M L 1285.44 ML J 680 
17 L W752. l | 
(12) 9 A 191; 13 I A 134; 4Sar. 741 (PO). 
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OUDH CHIEF COURT 
Criminal Appeal No. 545 of 1933 

January 29, 1931 f 
SRIVaSTAYA AND RACHHPAL SINGH, JJ. 
BHAGWAN DIN alias BAAGWAN 

AND OTHERS—ÅPPELLANTS 


VErSUS 
_, EMPEROR-—Rasponpent. 

Criminal Procedure Cole (Act V of 1098), ss 264, 
439—ConfQsion—Removal of accused from Police 
custody b ore confession ~-Desirability of—A:cused 
not to bfsent back to Police custody after confession 
—~—One accused not io be allowed to hear confession 
of another-—Reccrding of questions wort for word— 
Necessity of—Sentence—Lllegality of sentence 
patent--Duty of High Court to consider, even in 
absence of appeal—Criminal trial—Blood stains = 
Accused not given opportunity to explain—Value of 
evidence. 

It is most desirable that the accused should be 
sent to jail custody and removed from Pelice 
influence before they are placed before a Magistrate 
for tha recording of their confessions. It is also very 
necessary in the interests, both of the accused and 
ofthe prosecution, that the accused, after their 
confessions have been recorded, should not be sent 
back to Police custody and thatat the time when 
the confessions are resorded they should be assured 
that they need be under no fear of going back into 
the custody of the Police 

The Magistrates ought to see that where confes- 
sions of several accused are recorded, cne accused 
should not beable to hear the statement made by 
another. It is his duty to record word for word the 
questioas put aid the explanations made by him to 
each confessing accused. It is not enough to put 
down their purportin his memorandun. 

‘The accused were prosecuted under s 3J?, Penal 
Code. It appeared that for recording their cunfas- 
sions they wera produced. from and returned ` to 
Police custody aud no inquiry was made as to 
whether they were beaten’ by the Police or any 
promise was made to them. The statement made 
by one could be heard by the others and the :.don- 
fessions were retracted at the earliest ‘opportunity 
by all. There were also many inconsistencies in their 
statements : . - 4 

Heid, that under thecireumstances it was -very 
unsafe to place any reliance on the confessions 
either against the. confessing accuted or his 
co-accused, 4 

Where the accused is not questioned about stains 
of blood on his clothes and he is offered no 
opportunity to explain their existence, no great 
value can be attached to this piece of evidence against 
him. . 

If the illegality ofa sentence is patent and has 
come to the notice of the High Court, even in the 
absanca of an appeal by the accused, the High Court 
should deal with the matter in the exercise of its 
powers under s, 439, Criminal Procedure Code. 

Or. A, against an order of the Additional 
Sessions Judge, Unao, dated December 9, 
1933. 

Mr. Nasirullah Beg, for the Appellants. 

Mr. G. H. Thomas, Government Advocate, 


for the Crown. 


Judgment.—These are three appeals 
by Bhagwan. Din, Nanhku and Nanha 
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against the order dated December 9, 1939 
ofthe learned Additional Sessions Judge 
of Unao convicting them under s. 302, 
Indian Penal Code, for the murder of one 
Ram Dularey and his mistress Musammat 
Gulaba on the night between May 18 and 
19,1933. Thetwo first named persons have 
been sentenced to death and the third, 
Nanha, to transportation for life. The 
reference for confirmation of the death 
sentence passed against Bhagwan Din and 
Nanhku is also before us. 

The case for the prosecution is that 
Ram Dularey and Musammat Gulaba were 
carrying on some money-lending business 
and that the three appellants were indebted 
to them, Bhagwan Din to the extent of 
Rs. 10 aud Nanhku and Nanha to the 
extent of Rs. 8 each. There were two 
eross-cases pending in the Court of the 
Special Magistrate of Mohan between the 
deceased and Bhagwan Din. One of these 
was a case brought by Musammat Gulaba 
against Bhagwan Din under s. 324, Indian 
Penal Code and s. 24 of the Cattle Tres- 
pass Act and the other a case brought 
by Bhagwan Din against Ram Dularey and 
Miusammat Gulaba charging them of 
offences under ss. 328 and 324, Indian 
Penal Code. These cases were fixed for 
hearing in the Court of the Special-Magis- 
trate for May 19. On the'evening previous, 
Gulaba and Ram Dularey are said to have 
left their village Sidhu” for Mohan, which 
isa distance of fifteen or sixteen miles, 
after dusk. On the morning of May 19, 
Basant chatkidar as he was taking out his 
pigs to graze, noticed the dead bodies: of 
Ram Dularey and Gulaba lying in a grove 
at a distance of about one mile from the 
abadi of village Sidhur. He left the dead 
bodies in charge of the mukhia and went to 
Police Station Auras a distance of about 
four miles from that place, to make a 
report. The report was made on May 19, 
at 10 a.m. and the Sub-Inspector in charge 
of the Police Station took up the investiga- 
tion the same day. In this report the 
chaukidar. expressed a suspicion against 
Bhagwan Din because of the criminal case 
which was going on between him and the 
deceased persons. He also mentioned the 
names Fateh Bahadur Singh and Lachhmi 
Narain who were friends of Bhagwan Din 
and were helping him in his defence, 

Bhagwan Din and one Saktu were arrest- 
ed on May 20 and the other two appellants, 
Nanhku, Nanha and a fifth person Maiky 
were arrested on the 21st, When Bhagwan 
Din was arrested it was: noticed that there 
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were blood-stains on the dhoti he was wear- 
ing The Sub-Inspector took charge of the 
hott and prepared the recovery list, ix. 19, 
in respect of it. Bhagwan Din is also 
alleged to have told the Sub-Inspector 
about a piece of cloth belonging to the 
deceased Musammat Gulaba having been 
thrown by him inside a well. This piece 
of cloth was recovered from the well the 
-same day. Three pieces of ornaments were 
also recovered on May 20, from the house 
of Saktu. A lantern was recovered from 
the house of Nanhku and a few other 
articles including a jhola and lota were dug 
up from a heap of rubbish pointed out 
by him. All the five accused were produc- 
ed before the Special Magistrate of Mohan 
on May 27, for their confessions being 
recorded but the Magistrate not being free 
they were taken to Unao and produced 
before Mr. A N. Shukla, a Magistrate of the 
first class at Unao on May,23, 1933. The 
. Magistrate after making them sit in his 


chambers for four hours, recorded their. 


confessions. 

The three appellants and the two other 
persons named above, namely, Saktu and 
Maiku were prosecuted for the offence of 
murder, They were all committed to the 
-Court of Session. The Jearned Additional 
Sessions Judge acquitted Maiku and con- 
.Victed the remaining four persons under 
s, 302, Indian- Penal (ode, The three 
.appellants were sentenced, as stated above. 
The fourth man Saktu was sentenced to 10 
years’ rigorous imprisonment. 

The case against the appellants rests on 
their confessions and on the recovery of 
certain articles to which reference has 
been made above. We will first of all 
.examine the confessions with a view to see 
whether they are voluntary and true. We 
regret to note that inspite of the attention of 
Magistrates being repeatedly drawn to the 
provisions of s. 364 of the Code of Criminal 
Procedure and the salutary instructions 
laid down for their guidance in the Manual 
of Gcvernment Orders the provisions of*the 
section and the rules just mentioned are 
more often than not overlooked. In the 
present case it is admitted that the accused 
were produced before the learned Magis- 
{rate from Police custody. It is also ad- 
mitted that after the confessions had been 
recorded they were handed back to Police 
-cusiody. We are sorry to find ourselves 
under the necessity of having to repeat that 
it is most desirable that the accused should 
Je sent to jail cuslody and removed from 
Police influence. before they are placed 
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hefore Magistrates for the recording o 
their confessions. It is also very necessary. 
in the interests, both of the accused anc 
of the prosecution, that the accused, afte: 
their confessions have been recorded 
should not be sent back to Police custody 
and that at the time when the confessions 
are recorded they should be assured that— 
they need be under no fear of going back 
into the custody of the Police. ‘Ihe state- 
ment of the Magistrate who rec&ded the 
confessions shows that he could not be” 
sure whether any Police Officer did or did 
not pass by or stand near the room in 
which the accused were sitting. He could 
not even say whether or not th? Sub-Inspec- 
tor of Police came with the accused to hie 
Court room. He admits that he did not 
inquire from the accused if they had been 
beaten by the Police nor did he inquire 
if any promise had been made by the 
Police to make any ofthe accused appro- 
ver in the case. He also stated that he 
did not inquire why the accused were 
making the confession. Another fact 
brought out in his statement is that a 
person sitting in his retiring room’ could 
hear any statement which might be made 
hy another person in his Court room. The 
Magistrates ought to see that where con- 
fessions of several accused are recorded 
one accused should not be able to haar the 
statement made- by another, Section 364 
of the Code of Oriminal Procedure provides 
that the whole of the examination of the 


accused 

“including every question put to him and every 
answer given by bim shall be recorded in fullin the 
language in which he is examined ” 


The learned Magistrate admits in his 
cross-examination that he did not record 
word for word the questions put and the 
explanations made by him to each con- 
fessing accused. He put down only their 
purport in bis memorandum. 


All the confessions were retracted at the 
very first opportunity when the accused 
were examined by the Committing Magis- 
trate. One of them namely, Nanhku, stated 
that he had been beaten severely by the 
darogha who had tied his testicles. An- 
other accused Nanha stated before the 
Sessions Judge that when he was sitting in 
the chambers of the Magistrate the 
darogha was tutoring him from the other 
side of the glass door. The state- 
ment of the Magistrate shows that this 
was not impossible as he admitsthat there 


is a glass door in his retiring roome and 
that the office of the criminal tribes sec. 
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tion of the police department is next door 
tohis room. Having given our careful 
consideration to all the circumstances we 
are far from satisfied that the confes- 
sions in question were voluntary. 

We are also not prepared to hold that 
they are true. There are several incon- 
sistencies in the statements made by the 
five confgssing accused. This would not 
have nfen the case if the story told by 
them Was a true one. For instance the 
statement of Bhagwan Din shows that he 
alone struck Ram Dularey with lathi 
blows which felled him down. Thestate- 
ment of, Nanhku, on the other hand, shows 
that Bhagwan Din and Nanhku both had 
struck Ram Dularey with lathis. The 
confessions also are by no means full and 
do not give sufficient details of the crime. 
It is said that after Musammat Gulaba 
had been killed, an attempt was made 
to cut off her feet with a khurpa in 
order toremove the anklets. The confes- 
sions leave us entirely in the dark asto 
how they got the khurpaand from 
where. We are therefore of opinion that it 
would be very unsafe to place any reliance 
upon the confessions before us either 
against any of the confessing persons or 
against his co-accused. 

Next, as regards the dhoti recovered 
from the person of Bhagwan Din and the 
other articles recovered from or at the 
instance of the accused. It is unfortunate 
that no question was put to Bhagwan Din 
for an explanation of the stains on the 
dhoti found on his person.. It has been 
suggested by the learned Counsel for the 
appellants that the dhoti might have got 
these stains of blood in the fight. which 
took place between Bhagwan Din on the 
one side and Ram Dularey and Gulabaon 
the other which led to the two cross-cases 
mentioned above. This may or may not 
be so. But the fact remains that Bhagwan 
Din was never questioned about the 
plood-stains and he was offered no op- 
portunity to explain their existence. Under 
the circumstances it is not possible to at- 
tach any great value to this piece of 
evidence against Bhagwan Din. 

As regardsthe piece of cloth recovered 
from the well it was either not sent to the 
Imperial Serologist orifsent to him there 
is no report of that officer to show the 


nature of the stains alleged to have been’ 


found on it.. It is also rather strauge 
that of all other things Bhagwan Din 
shoufd have picked otit this piece of cloth 
for the purpose of throwing it into the 
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well. Ib may be noted that he makes no 
mention of having removed this cloth from 
the body of Musammat Gulaba or having 
thrown it into the well, in the confession 
made by him before the Magistrate. 


As regards the evidence furnished by the 
other articles, the value of it depends 
upon the value to. be attached to the 
identification evidence produced in respect 
of them, It is in evidence that the said 


‘articles were shown by the Sub-Inspector 


in the course of his mvestigation to the 
witnesses ` produced for their identifica- 
tion. This circumstance greatly discounts 
the value of the testimony of these 
identifying witnesses. Mr. Wasihuddin 
Ahmad Kirmani the Magistrate who con- 
ducted the identification proceedings has 
stated that he had been supplied from the 
tahsil with a set of similar articles in 
order to mix -them with the articles in 
question which he had received from the 
malkhana. He was of opinion that ~ the 
articles were so dissimilar that anyone 
who had seen the articles once could 
have no difficulty in separating them 
from those received from the tehsil. We 
regret that under the circumstances we 
are not prepared to attach any value to 
the evidence of Puttu, P. W. No. 13, Hano- 
man, P. W. No. 14 and Chandhi, P. W. 
No. 15, who identified the articles befor 
Mr. Wasihuddin Ahmad. 


It is admitted by the learned Govern- 
ment Advocate that there is no other 
evidence to establish the guilt of the ac- 
cused. He has however laid stress upon the 
existence of enmity between Bhagwan Din 
and the deceased and on the fact of all 
the three appellants having been indebted 
to the deceased. It is true that there 
had been a quarrel between Bhagwan Din 
and the deceased a few days before the 
murder took place but the facts of the 
case show that it was nothing more than a 
village quarrel and we are not prepared 


to say that it affords anv sufficiently 
strong motive even for Bhagwan Din to 
commit such a heinous crime. We have 


already stated petty amounts for which the 
appellants were indebted to the deceased, 
The prosecution has not suggested any re- 
lationship between Bhagwan Din and ihs 
other accused, nor is there anything to 
show that Bhagwan Din stood on any 
intimate or friendly terms wilh the other 
accused. It seems very difficult to believe 
that all these persons because’ of their 
being indebted to the deceased for such 
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. paltry sum, should have conspired to com- 
mit the murder. 

-Thus having given our careful considera- 
tion to all the circumstances we are of 
opinion that the prosecution has failed to 
bring home the charge to any of the ap- 

“‘pellants. They are, in our opinion, entitled 
to the benefit of doubt. We accordingly 
allow their appeals, set aside the con- 
‘victions and sentences and direct that they 
be set at liberty at once. 

It has been mentioned above that one 
of the accused Saktu was sentenced by 
the learned Additional Sessions Judge to 
10 years’ rigorous imprisonment. It is 
difficult to understand: how the learned 
Additional Sessions Judge awarded him 
this sentence inthe case of an offence under 
8. 302, Indian Penal Code. Saktu has not 
‘appealed but the illegality of the sentence 
being patent and having come to out notice, 
we think it proper that we should deal with 
the matter in the exercise of our power of 
revision under s. 439, Criminal Procedure 
‘Code. If we thought that the charge against 
Saktu had been satisfactorily established, 

-it would have been necessary for us to 
issue notice against him for enhancement 
of the sentence but having examined the 
record and the evidence we are satisfied 
that the case against Saktu is even weaker 
than the case against the three appellants. 


Saktu in his confession did not admit 
that he had taken any part in-the 
‘murder. None of his co-accused also 


assigned to him any part in thecommission 
of the crime. Allthat was said was that 
he had been standing af: some distance and 
that after the murder had been committed, 
he removed the ornaments which were sub- 
sequently recovered from him. 

For the reasons given above we are of 
opinion that the charge against Saktu 
also has not been-made out. We accord- 
ingly, in exercise of our powers of revision 
under s. 439, Criminal Procedure Code, set 
aside his conviction and sentence and 
direct that he be set at liberty at once. 


N. Convictions set aside. 
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ALLAHABAD HIGH COURT 
Full Bench 
First Appeal No 21 of 1930 
April 27, 1933 
SULAIMAN. C. J.. MUKERJI AND Kine, JJ. 
SRI KsISHNA CHANDRA— 4 
PuaINTIFF—APPELLANT 
versus 
MAHABIR PRASAD AND OTHERS 
— DEFENDANTS - Rasrowoese 
Court Fees Act (VII of 1810), Seh 11Mrt.)7 (3) 
—Plaintiff merely asking for declaration that prior 
decree 15 not binding on him—Court-fee payable— 
Specific Relief Act (I of 18771, s.” 42— Whether 
excludes all other forms of declaratory sut's. ` 
Where the plaintif iu acase merely asks for a 
declaration that a previous decree is not in any 
way bindingon him and is altogether void‘and 
ineffectual, his suit is one for a declaratory decree 
only and falls under Art 17 (4), Seh, 11, Conrt Fees 
Act dod a court-fee of Rs 10 is sufficient Radha 
Krishna v. Ram Narain (4), Brij Gopal v. Suraj Karan 
(5), Lakshmi Narain Rai v. Dip Narain Rai 16) and 
Muhammad Ismail v. Liyagat Hussain (7), relied on, 
Kalu Ram v. Babu Lal (|), referred to and explain- 
ed. [p 209, col 2: p 201, col 1] 
Section 42, Specific Relief Act, is 
haustive so as to exclude all other forms 
laratory suits. [p. 200, col. 1,] 


F. A. from a decision of the Sub-Judge, 
Ghazipur, dated October 15, 1929. f 


Mr. G. S. Pathak, for the Appellant. 
Messrs. J. P. Bhargara and Gopalji 
Mahrotra, for the Respondents. 


Opinion 


Sulalman, C. J. - The following question 
has been referred to the Full Bench for 
an answer: “Whether the court-fee of 
Rs. 10 paid by the plaintiff on the plaint 
as filed by him was sufficient, and if not, 
bai would be the proper court-fee pay- 
able.” 

The plaintiff in this case was a minor 
suing through a guardian and his case was 
that in a previous suit brought fcr the 
partition of a joint Hindu. family property 
he was not effectively represented by his 
gnardian who was very negligent and 
careless and did not properly look after his 
case. The suit was referred to arbitration 
which resulted in an award which was in- 
Corprated in the decree of the Court. The 
plaintiff prayed for the following reliefs 
specifically: - (a) It may be held that 
Govind Prasad, defendant 3rd party, did 
not in any way look after the rights of the 
plaintiff during the pendency of suit 


not ex- 
of dec- 


“No. 65 of 1927, in the Court. of the Sub- 


ordinate Judge, Ghazipur, and that he 
was guilty of gross negligence on account 
of which the plaintiff was greatly deprived 
of his rights, and it may be declared that 
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mike decree No. 65 of 1927 is not in any 
way binding upon the -plaintiff and is 
altogether void and ineffectual. (b) In addi- 
tion to relief (a) any other relief which 
may, inthe opinion of the Court, be just, 
may also be granted to the plaintiff 
against the defendants, together with the 
costs of this suit. 

He valued the subject-matter of the suit 
for purp§ses of jurisdiction at Rs. 45,308 
but pai a fcourt-fee of Rs. 10 for the 
declaration that the decree is null and void. 
No separate valuation was given for the 
reliefs claimed. An attempt to supply it 
by way of amendment proved infructuous. 
The question that arose before the Division 
Bench was whether the payment of Rs. 10 
as court-fee, treating the relief claimed as 
one for obtaining a mere declaratory decree 
was sufficient or whether the plaintiff was 
claiming something more, 7, e. a sub- 
stantial relief for which an ad valorem 
court-fee should be charged. Recently a 
Bench of five Judges has had to consider 
some provisions of the Court Fees Act in 
Kalu Ram v. Babu Lal (1). In that case 
the plaintiff had asked for reliefs for adjudg- 
ing a certain mortgage deed void and in- 
effectual and for its cancellation und also 
for the cancellation of a compromise decree 
which resulted in a preliminary decree. 
The Full Bench pointed out that the reliefs 
claimed were something more than a mere 
declaratory decree and that the payment 
of Rs. 10 was not sufficient. 

The learned Advocate for the respondents 
has relied strongly on a passage in Kalu 
Ram v. Babu Lal (1), p. 690* where it was 
remarked that if a substantive relief is 
claimed though clothed in the garb of 
a declaratory decree with a consequential 
relief, the Court is entitled to see what is 
the real nature of the relief and if satisfied 
that it is not mere consequential relief but 
a substantive relief it can demand the 
proper court-fee on that relief, irrespective 
of the arbitrary valuation put by the plaint- 
iff in the plaint on the ostensible conse- 
quential relief. Obviously the Full Bench 
did not intend to lay down that where the 
plaintiff deliberately omits to claim a 
consequential relief and contents himself 
with claiming a mere declaratory decree, 
he Court can call upon him to pay court- 
ees on the consequertial relief which he 
guould have claimed although he has omit- 


(1) 189 Ind. Cas. 32; A IR 1932 All 485; 54 A., 
812; 11932) A L J 684; Ind.. Rul (1932) All 
518. © : : 
*Page 1932 A, L, J [Ed]  ’ 


fare 
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ted to do so. ‘What was held was that f 
the plaintiff does not ask for a mere de- 
claratory decree but also asks for a relief 
which he calls “consequential” relief, the 
mere fact that he calls it so would not 
prevent the Court from demanding full 
court-fee, ifin reality the additional rélief 
claimed was a substantive relief and nota 
mere consequential ‘relief. We do not 
think that the observation was intended to 
go further than this. 

On the other hand, there is no doubt 
that so far as the suits relating to the cane 
cellation of instruments are concerned, the 
Full Benchin Kalu Ram v. Babu Lal (1) 
clearly held that a relief to have a regis- 
tered instrument adjudged void or voidable 
withthe possible result of its being deliver- 
ed up and cancelled and a copy of the 
decree being sent to the registration office 
for a note to be made by the registering 
officer in his books, is much more than a 
mere declaratory relief. It is undoubtedly 
a substantial relief of a nature differing 
from a declaratory one. It was clearly 
pointed out that it was not incumbent on 
a plaintiff to ask in express terms a relief 
for the instrument to be delivered up and 
cancelled and that he might merely ask 
for its being adjudged void or voidable. 
Nevertheless a suit which falls undef 
s. 39 of the Specific Relief Act, was held 
to be not a suit for obtaining a mere de- 
claratory decree, but one for obtaining a 
substantive relief not otherwise provided 
for. The case of a decree stands on a diffe- 
rent footing, because a suit to avoid it 
does not strictly fall under s. 39 of the 
Specific Relief Act, Strictly speaking, it 
would not even fall within the scope of s. 42, 
Specific Relief Act. Where the plaintiff 
chooses to ask for a definite relief for the 
cancellation of a decree or for the setting 
aside of that decree in addition toa decla- 
ration that the decree is nol binding upon 
“him, he is professedly asking for something 
more than a mere declaratory decree. At 
the stage at which the question of couri- 
fee arises, it is immaterial to consider 
whether such reliefis superfluous, redundant 
or useless or even impossible to be granted. 
Obviously, he has asked for more and so 
long as he does not amend his plaint and 
abandon this relief he can be called upon 
to pay coxrt-fee for the relief asked 
for. 

The case before the Full Bench was 
of such a type. There the plaintiff had 
in. express terms.asked for the- cancelld- 
tion of the compromise and the ‘pre. 
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liminary decree. Ad valorem  court-fee 
on the consolidated prayer for the cancel- 
lation of the compromise and the decree 
was accordingly held to be due. As re- 
gards the case where the plaintiff stops 
short of asking anything 
mere declaration that a certain decree is 
not binding upon him, opinion in the var- 
ious High Courts is divided. There is no 
doubt that s. 42 of the Specific Relief 
Act is not exhaustive-so as to exclude 
all other forms of declaratory suits, Indeed, 
in several cases their Lordships of the 
Privy Council have entertained declara- 
tory suits and granted declarations which, 
strictly speaking did not fall within the 
purview of s. 42, of the Specific Relief 
Act. In Robert Fischer v. Secretary of 
State (2), (at p. 282*), their Lordships 
pointed out that that suit was to have the 
true construction of the statute declared 
and to have an act done in contravention 
of the statute, rightly understood, pro- 
nounced void and of no effect. Their 
Lordships observed that that is not the 
sort of declaratory decree which the 
framers of the Act had in their mind. In 
Partab Singh v. Bhabuti Singh (3), their 
Lordships granted to minors, against whom 
a decree had been obtained by the fraud 
and misrepresentation of their de facto 
guardian and manager, a declaration that 
the decree was not binding upon them. 
The actual form of the decree was a decree 
setting aside the previous decree and 
declaring that the agreement of com- 
promise and the decree based upon it 
were not binding upon the minors or 
either of them and that they were en- 
titled to such rights as they had before 
their previous suit was dismissed. 

The origin and purpose of s. 42 of the 
Specific Relief Act and the history how 
declaratory decrees came to be granted 
have been set out in the judgment of 
their Lordships in Robert Fischer's case” 
(2). No doubt there has been some laxity 
in allowing plaintiffs to frame their plaints 
by asking for declarations of all sorts. 
But where a plaintiff expressly asks for 
something more than a mere declaration, 
for example, cancellation or the setting 
aside of a decree, it is difficult to hold 
that the claim is one merely for obtain- 
pa 22M 270; 26 1 Al6; 7 Sar. 459:3 O WN 161 


(P ©). 

(3) 2L Ind. Oas. 288; 35 A 497; 401 A182; 170 
W N 1165; (1913) M W N 785; 14ML T 299: 25 M 
L J 492; 11 ALJ 91:16 OO 247;18 OLJ 384; 
15 Bom, L R 1001 (P 0). 
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ing a declaratory decree. The difficulty 
arises only where he simply asks that it 
be declared that a certain decree which 
has been passed against him previously 
is null and void andis not binding upon 


more than a -him. 


The view taken in some cases of the 
other High Courts is that in such a suit 
the plaintiff is trying to get rid of a 
decree . which stands in his ay and 
which is capable of being execùed aga- 
inst him and that without having that 
decree set aside or cancelled the plaintiff 
would have no righi to-resist its execu- 
tion, and accordingly such a relief is not 
one merely for obtaining a declaratory 
decree but is for obtaining a mere sub- 
stantive relief, which is not specifically 
provided for in the Court Fees Act and 
would accordingly’ fall under “Art. I of 
Sch. I. It cannot be deniéd* that 
there is something to be said for such a 
view because, in*substancé the object of 
the plaintiff is to frustrate a decree which 
has been passed=against him and to nul- 
lify it and to get it out of his way. On 
the other hand, the :Oourt Fees Act is a 
fiscal measure.and is to be construed 
strictly and in favour of the subject. 
There is also no doubt that there is a 
long course of decisions in this Court in 


which it has been laid down consistently 


and over and over again, that where no- 
thing more than a mere declaration is 
sought for, the suit is one for obtaining 
a declaratory decree and no ad valorem 
court-fee for such a relief can be charged. 
We may in this connection refer only to 
the recent cases of this Court in Radha 
Krishna v. Ram Narain (4); Brij Gopal 
Suraj Karan (5), Lakshmi Narain Rai v. 
Dip Narain Rai (6), and Muhammad 
Ismail v. Liyagat Hussain (7). 

We accordingly think that on the prin- 
ciple of stare decisis, if nothing else, 
this course of decisions should 
not now be disturbed. We accordingly 
hold that inasmuch as the plaintiff in 


this case merely asked for a declaration 


that the previous decree was not in 
any way binding upon him and was al- 
together void and ineffectual, his suit 
was one for obtaining a declaratory de- 


(4) ‘3: Ind Cas. 601; A I R 1931 All. 369; 53 A 552; 


(1831) AL J 235; Ind. Rul. (1931) All. 412. 


(5) 141 Ind Cas 112; A1 R1932 All. 560; (1932) 
A L J 566; Ind. Rul. (1933) All. 45. 
(6) 148 Ind. Cas 152; A: I R 1933 All. 350; (1933) 
A L J3li; 55 A 274;6 RA 630. 5 ie 
(7) ¥40Ind Cas.191; A IR 1932 Al. 316 (1932) 
A EJ 165; ‘Ind. Rul. (1932) All. 632. 


1934 ` 


cree only and falls under Art. 17 (3) 
of the second schedule. The learned 
Advocate for the respondents has fur- 
ther urged that inasmuch as tha plaint- 
iff added relief (b) which was to the effect 
that in addition to relief (a) any _other 
relief which may, in the opinion of the 
Court, be just,- may also be granted to 


the plaintiff against the defendants, he 
must Pe deemed to have claimed more 
than & declaratory decree. But such a relief 


is unnecessarily added in most plaints and 
is not intended to mean anything. more 
than reminding the Court of its power 
to grant other reliefs even though not 
specifically asked for. As the words are 
too vague and indefinite and ne specific 
and definite relief is referred to therein, 
we cannot regard it as one which requires 
the “demand of additional court-fee nor do 
we consider that coupled with the de- 
claratory relief it changes the nature of 
the relief claimed. Our answer to the 
question referred..to us is in the affirma- 
tive. Let thevanswwei.be returned to the 
Bench concerned ::. ** 
N. l Reference answered. 








OUDH CHIEF COURT 
Criminal Revision Application No. 35 
: of 1934 

March 23, 1934 
NANAVUTTY, J. 
SURAJ LAL AND ofar«s—AccuseD — 
Al PLICANTS 
versus 


SHEO SHANKAR LAI:—CompiaInant— 


Opposite Party 

Criminal Procedure Code (Act V of 1898), ss 476, 

195— Proceedings unders 4:6 on application of 
private persons—Propriety of—Penal Code (Ac: 
XLV of 180), ss, 193, 211, 524— Acquittal on benefit 
of doubt—Complaint by accused requesting Magistrete 
to prefer complaint under s 416— Magistrate not 
conducting enquiry—No order under s.476—Appcal 
—Legality of proceedings Express finding as to 
expediency of inquiry — Necessity of. 
. Proceedings under 8.476 of the Code of Criminal 
Procedure regarding the’ institution of a complaint 
ought not to be undertakea on the application of 
private persons unless the prosecution was clearly in 
the interest of the State and was reasonably certain to 
result ina conviction, Shankar Sahai v. Emperor 
(3), relied on [p. 205, col ?.] : 

In the absence of an express finding that it was 

. expedient in the interests of justice that an inquiry 
should be made into an offence of perjury or of 
filing a false complaint, a complaint made under, 8.476 
of the Code of Criminal Procedure is not main- 
tainable. Nabani Nath Mukherjee v. Emperor (5), 
relied on. [ibid.] 

A complaint under s 324, Penal Code was filed by 
Sagaiust P and others. The Magistrate considered 
tiie alibi evidenca produced by P in hia defence to be 
true and giving the banefit of doubt to the accused 
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acquitted them. Six weeks after acquittal, P filed a 
complaint under s 476, Criminal Procedure Code 
read with s. 19) requesting that a complaint be filed 
by the Magistrate against S, Without making any 
enquiry under s. 476 and withoat passing an order 
under s, 476, the Magistrate drew up acomplaint as 
required charging S and others with an offence under 
s 193, Penal Code and further charging S with an 
offence also under s. 211, Penal Code. 

Held, thatthe Magistrate did not follow the pro- 
cedure laid down unders. 476 and that it was in- 
cumbent upon him torecord a finding that it waa 
expedient in the interests of justice that an enquiry 
should be made into the offences said to have been 


committed by Sand his witnesses. [p 205, col 2; p. 
206, col. 11 

Held also, that ihe hasty and irregular conduct of 
the trying Magistrate in launching the prosecution 
also misled the Sessions Judge on appeal which was 
not made against any order of the trial Magistrate but 
against the complaint made by the Magistrate against 
Sand others and that the Sessions Judge ought not to 
have treated the criminal appeal under s. 476-3 as 
a Miscellaneous Civil Appeal; and that these serious 
irregularities led to a complete denial of justice to 
S and others andthat the facts and circumstances of 
the case rendered it extremely inexpedient to launch 
any complaint against the injured, jibid] 


Cr. R. A. of the Sessions Judge, Gonda, 
dated December 22, 1933. 


Mr. Ram Prasad Varma, R. B., for the 
Applicants. 


Mr. S. N. Roy, for the Opposite Party. 


Judgment.—This is an application for 
revision under 8. 439 of the Code of -Crimi- 
nal Procedure against an order of the 
learned Sessions Judge of Gonda refusing 
to withdraw a complaint filed by a Magis- 
trate of the First Class of Gonda, on Septem- 
ber 4, 1933, directing the prosecution of 
Suraj Lal, Ratti Pal Singh, Suraj Bakhsh 
Singh, Baleshar Singh, Madho Raj Singh 
and Bindra for an offence under s. 193 of 
the Indian Penal Code and further directing 
the prosecution of Suraj Lal under s. 211 of 
the Indian Penal Code. 

The facts out of which this application 
for revision arises are-as follows :— 

A complaint under s. 324 of the Indian 
Penal Code was filed by Suraj Lal Singh 
against Bhagauli Singh, “omai Singh, 
Sheo Shansar Lal and Chandra Sekhar. 
In this complaint Suraj Lal alleged that on 
February 21, 1953, he heard his brother 
Suraj Bakhsh Singh shouting that the four 
accused had come to beat him. He went 
to see what was happening and thereupon 
Chandra Sekhar, Sheo Shankar Lal and 
Somai Singh caught hold of him and 
Bhagauti Singh pierced a beru (a small 
spear) into his stomach. Ratti Pal Singh 
(P. W. No. 2) came to his resctie and there- 
upon Sheo’ Shankar Lal also pierced his 
hand with a bery or spear, Suraj Bakhsh 
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Singh, the brother of Suraj Lal, was also 
beaten by the accused. A hue and ery 
was raised and then the accused ran away. 
A report was made at the thana and the 
injured persons were sent tothe dispensary 
at Colonelganj. Babu Chunni Lal, Medical 
Officer in charge of the Colonelganj Dis- 
pensary was examined asa witness in the 
case. Heis P. W. No. 7andhe has deposed 
that on February 21, 1933, he examined 
Suraj Lal at the Colonelganj Dispensary and 
found the following injury on bis person :— 


aa 1 
An incised wound a" x xi” trans- 


versely tailing at both ends on the right 
side of the abdomen 13” above and to the 
right side of the umbilicus. The injured 
man was detained inthe hospital for obser- 
vation as regards any internalinjury which 
he may have received. In the opinion of 
the Medical Officer the injury was a simple 
hurt caused probably by a sharp-pointed 
and sharp-edged weapon. On the same 
day Babu Chunni Lal, Medical Officer of 
the Colonelganj Dispensary examined Ratti 
Pal Singh and he found the following 
injuries on his person :— i 

(1) An incised wound” x4” com- 
municating with injury No. 2 on the palm 
of the left hand close to its outer edge. 

(2) An incised wound x4” com- 
municating with the back aspect of the 
leli hand close to the outer edge. 

. Both injuries constituted simple hurt 
and were probably caused by the thrust 
of a pointed weapon like a spear. 

_ Six witnesses were examined on behalf 
of the prosecution in this case of Suraj Lal, 
but their evidence was not preferred to the 
evidence of alibi given by Sheo Shankar 
Lat in hisdefence and the learned Magis- 
trate Mr. Gundevia by his judgment dated 
June 17, 1933, ucquitted the accused 
Bhagauti Singh, Somai Singh, Shiv Shan- 
kar Lal and Chandra Sekhar of an offence 
under s. 824 of the Indian Penal Code and 
summed up the case at the end of his judg- 


ment as follows :— 

“Thus a careful reading of the evidence leads me 
to conclude that the case against the accused has not 
been proved beyond reasonable doubt and I am 
ébliged to acquit all the accused under s. 258 of the 
Oriminal Procedure Code.” 

_ Somewhere at the commencement of his 
. judgment the learned Magistrate Mr. 
Gundevia had held that the evidence of 
P. W. No. 7 (Babu Chunni Lal) proved 
beyond all doubt that both persons (Suraj 
Lal and Ratti Pal Singh) had been injured 
by 2 . sharp-pointed . and sharp-edged 
weapon somewhat like a spear-on or about 
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February 21, 1933. That passage in his 
judgment runs as follows :— 

«Medical evidence of P. W. No.7, whois a Medical 
Officer, Colonelgang Dispensary, proves beyond doubt 
that both persons have been injured by a sharp- 
pointed and sharp-edged weapon somewhat like a 
spear on or about February 21, Exhibits 2 and 3 
are his medical reports.” 

The Magistrate considered ihe alibi 
evidence produced by Sheo Shankar Lal 
inhis defence to be true and pesak he 
believed this evidence of alibi, he natWally. 
doubted the truth of the evidence given by 
the eye-witnesses of the occurrence. On 
this point the observations in his judgment 
are as follows :— 
| “I consider this 
Patwari) as proved. This naturally affects further the 
prosecution allegation against the other accused also." 

Throughout his judgment dated June 17, 
1933, the learned Magistrate has said not a 
word against the testimony of the injuied 
persons Suraj Lal and Ratti Pal Singh, 
nor has he even hinted that the case against 
the accused was a false one. All he has 
done is to give the accused the benetit of 
the doubt that he had concerning their 
guilt which constrained him to acquit them 
under s. 258 of the Code of Criminal Pro- 
cedure in respect of the charge under 
s. 324 of the Indian Penal Code. 

Six weeks after the accused had -been 
acquitted, one of them Sheo Shankar Lal 
Patwari filed a complaint under s. 476 of 
the Code of Criminal Procedwie read with 
s. 195.0f the said Code requesting that a 
complaint be filed by the Magistrate 
against Suraj Lal, Suraj Bakhsh Singh, 
Ratti Pal Singh, Madho Raj, Baleshar 
Singh and Bindra Brahman charging them 
with offences under ss. 211 and 193 of the 
Indian Penal Code. The Magistrate con- 
cerned, without making any enquiry under 
s. 476 of the Code of Criminal Procedure 
and without passing an order under s. 476 
of the (ode of Criminal Procedure, drew 
up a complaint on September 4, 1933, 
addressing it to the Sub-Divisional Magis- 
trate of Tarabganj in the District of Gonda, 
charging Suraj Lal, Ratti Pal Singh, Suraj 
Bakhsh Singh, Madho Raj Singh, Baleshar 
Singh and Bindra with an offence under 
s. 193 of the Indian Penal Code and further 
charging Suraj Lal with an offence also 
under s. 211 of the Indian Penal Code. 

An appeal under s. 476-B of the Code of 
Criminal Procedure was filed by these 
persons Suraj Lal, Ratti Pal Singh, Suraj 
Bakhsh Singh, Baleshar Singh, Madho Raj 
Singh and Bindra against the complaint 
made by Mr, Gundevia dated September 2, 
1933, charging them .with offences under 


alibi (of Sheo Shankar Lal 
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‘ss. 193 and 211 of the Indian Penal Code. 
This miscellaneous criminal appeal was, for 
reasons, which I fail to understand, treated 
by the learned Sessions Judge of Gonda ag 
a Miscellaneous Civil Appeal] and number- 
- ed as No, 28 of 1933. It was dismissed by 
the learned District Judge on December 22, 
1933 and a decree was prepared by his 
.officegand signed by the learned District 
Jud on January 5, 1934. The case 
‘started onthe complaintof Mr. Gundevia, 
Assistant Magistrate of Gonda, was taken 
by Saiyid Zahir-ud-Din, and one witness, 
constable Mohammad Hassan, was exe mined 
by him on behalf of the prosecution. The 
accused then moved for an adjournment of 
. the case inorder to enable them to file a 
revision against the order of the learned 
Sessions Judge of Gonda declining to 
withdrawthe complaint filed by the Assis- 
tant Magistrate Mr. Gundevia. 


The accused filed their application in this 
Court on February 26, 1934 and the Hon'ble 
the Chief Judge admitted the application 
and directed the issue of noticeto the oppo- 
site party on the same date, and this is 
the application which I have now to dis- 
pose of. 

I have heard the learned Counsel of both 
parties and have examined the record of the 
case. — 

The initial mistake committed by the 
learned Magistrate was that he did not 
follow the procedure laid down under 
s. 476 ofthe Code of Criminal Procedure. 
That section prescribes the procedure 
which Courts have to follow in respect of 
the offences mentioned in s. 195 of the 
Code of Criminal Procedure. Section 476 
sub-s. 1. of the Code of Criminal Procedure 
runs as follows: 

“When any Civil, -Revenue or Oriminal Court 
is, whether on -application made to it in this 
behalf or otherwise, of opinion that it is expedient 
in the interests of justice that an enquiry should 
be made into any offences referred to in s. 195, 
suhes, (1), clause (b) or cl. (c) which appears to 
have been committed in or in relation to a pro- 
ceeding in that Court, such Court may after such 
preliminary enquiry, if any, asit thinks necessary, 
record a finding to that effect aod make a com- 
plaint thereof in writing sigaed by the presiding 
officer of the Court? and shall forward the same to 
a Magistrate of the First Olass having jurisdic- 
tion.......... H | | 

Tt was, therefore, incumbent upon the 
Magistrate who received the application 
dated July 31, 1935, of Sheo Shankar Lal 
patwari to record a finding that it was 
expedient in the interests of justice that 
an enquiry as desired by Sheo Shankar 
Lal patwari should be made into the 
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offences of gs. 193 and 211 of the Indian 
Penal Code said to have been committed 
by Suraj Lal and his witnesses. I find, 
however, from the record that the learned 
Magistrate made no preliminary enquiry 
himse!f and passed no order of any kind 
whatsoever on the application made by 
Sheo Shankar Lal patwari giving reasons 


‘for holding ihat offences under ss. 211 


and 193 of the Indian Penal Code, had 
been committed in his Court in the course 
of the trial of the original case under 
s. 324 of the Indian Penal Code against 
the patwart and the other accused in 
that case. The complaint of September 4, 
1933, addressed to the Sub-Divisional 
Magistrate by Mr. Gundevia constitutes no 
compliance of the imperative provisions 
of s. 476 of the Code of Criminal Proced- 
ure, That complaint is somewhat curiously 
worded and is also in parts argumentative. 
It in parts misquotes the evidence of 
the prosecution witnesses, who were charged 
with an offence of perjury under s. 193 
of the Indian Penal Code and this com- 
plaint further does not clearly specify 
what particular statements in the evi- 
dence of each witness the learned Magis- 
trate held to be false, and what evidence 
he had in his possession which would 
go to prove the charge of perjury under 
s. 193 of the Indian Penal Oode against 
each of the accused persons. All these 
points would-have been fully elucidated 
if the learned Magistrate had, as required 
by s. 476 of the Code of Criminal Procedure, 
held a preliminary enquiry to elicit the 
points in issue between the parties and 
to clarify his own thoughts on the 
subject. Had he given h'mself time to 
think, he would hive realised that he, at 
the time when he acquitted Sheo Shankar 
Lal patwari and others, did not consider 
the story told by Suraj Lal and Ratti 
Pal Singh to be false, but that- their 
complaint was fully corroborated by the 
medical evidence of P. W. No.7 (Babu 
Chunni Lal) and that there was rodoubt 
that Suraj Lal and Ratti Pal Singh had 
been injured by a sharp-cutting weapon 
like a spear on or about February 21, 
1933. He would also have realised that 
he had not stigmatised the complaint of 
Suraj Lal and Ratti Pal Singh as false 
but had acquitted the accused rather 
reluctantly because the case against them 
had not been proved beyond all reasona- 
ble doubt. In this connection I cannot do 
better than quote once more the last para- 
graph in the judgment of acquittal passed 


204 
by the Magistrate on June 17, 1933 : 

“Thus a careful reading of the evidence leads 
meta ecnoclude that the case against the ac:used 
has not been proved beyond reasonable doubt and 
I am obliged to acquit all the accused under s. 258, 
Indian Penal Code.” 

This ought to have made him hesitate 
fora long time before he filed the com- 
plaint against the injured persons and 
thus completely identified himself 
the view of the case taken by Sheo Shankar 
Lal patwart. 

It also did not occur to the learned 
Magistrate Mr. Gundevia that just as he 
felt constrained to give the benefit of the 
doubt to the accused Bhagauti Singh, 
Sheo Shanker Lal, Somai Singh and 
Chandra Sekhar, so another Magistrate, 
who hadto decide the complaint launched 
by Mr. Gundevia himself against the 
complainant Suraj Lal and his witnesses 
might have felt equally well entitled to 
give the benefit of the doubt to Suraj Lal 
and his eye-witnesses and to hold that 
the story of Suraj Lal and the evidence 
of the eye-witnesses might well be true, 
especially in the light of the medical evi- 
dence of Babu Chunni Lal, which went 
to corroborate’ the fact that Suraj Lal 
and Ratli Pal Singh had been actually 
struck with a sharp-cutting weapon. In 
this view of the matter there was no 
possibility of securing a conviction of 
Suraj Lal and his eye-witnesses for having 
Jaunched, as alleged, a false case. All 
these considerations ought to have been 
clearly present in the mind of the Magis- 
trate when he initiated a prosecution 
against the -ill-fated Suraj Lal and his 
eye-witnesses at the instigation of Sheo 
Shankar Lal patwart by filing a com- 
piaint addressed to the Sub-Divisional 
Magistrate of Tarabganj complaining 
against these persons that they had com- 
mitted offences under ss. 193 and 211 of 
the Indian Penal Code. The hasty and 
irregular conduct of the trying Magistrate 
in launching a prosecution against Sura; 
Lal and others also misled the learned 
Sessions Judge in appeal. There was no 
order of the trial Magistrate under s. 476 of 
the Code of Criminal Procedure and the ap- 
peal under s, 476-B of the Code of Criminal 
Procedure was made not against any order 
of the trial Magistrate directing that a 
complaint should be filed against Suraj 
Laland others but it was an appeal against 
the complaint dated September 4, 1933, 
madg by the Magistrate against them. The 
intitial mistake committed by the trial 
Magistrate was further accentuated by the 
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learned Sessions Judge of Gonda who 
treated tha Uriminal Appeal under s. 476-B 
of the Code of ‘‘riminal Procedure as a 
Miscellaneous Civil Appeal No. 28 of 1933 
with the result that a decree with a memo- 
randum of costs was prepared in this cri- 
minal case. 


These serious irregularities led to a com- 
plete denial of justice to the eons who 
have come up in ievision before mÑ. In 
Keramat Ali v. Emperor (1), it was held by 
two learned Judges of the Calcutta High 
Court that it was only where a Court was 
expressiy of opinion that “it was expedient 
in the interests of justice that an enquiry 
should be made” into the offence of giving 
false evidencethat an order under s. 476 of 
the Code of Criminal Procedure could be 
made. i 

In Munuswami Naidu v. Emperor (2) it 
was held by a learned Judge of the 
Madras High Court that before a com- 
plaint under s. 476 of the Code of Criminal 
Procedure was launched, it was necessary 
that a Court which thought that an offence 
mentioned ins. 195, sub-s. (1); el. (b) or ic) 
had been committed, should record a find- 
ing to that effect and after recording such 
finding, file a complaint against the persons 
who had committed those offences, that the 
provisions to record’ a finding was- not ` 
merely directory but it was made mand- 
atory under s. 476 of the Code of Criminal 
Procedure and that when the section of the 
Code required a certain th'ng tobe done, it 
was not open to the Court to say that it was 
optional for a Court to do it or nol, and that 
therefore failure by the Court to record a 
finding was not merely an irregularity 
curable bys, 537 of the Code of Criminal 
Procedure. It was further observed in that 
case that though Courts ought to be 
anxious to put down perjury as muchas 
possible, it was not every case of perjury 
that should form the subject of an enquiry; 
and that it was only when the interests 
of justice required that a complaint ought 
tobe made, that a complaint should be 
made. i 

In Shankar Sahai v. Emperor (3), it was 
held by a Single Judge of this Court that. 
proceedings under s. 476 of the Code of 
Criminal Procedure, regarding the institu- 


(1) 113 Ind. Oas 842; 55 O 1312; A IR 1928 Cal. 
862. 30 Or. L J 221, 


(2) 110 Ind Cas. 588; A I R 1923 Mad. 723; (1928) 
M W N229; 29 Cr. L J 732; 10 Al Or R378 


(3) 125 Ind. Cas. €383; 7 O W N 638; 31 Cr. 4% 
J 938; Ind, Rul, (1930) Oudh 312; A IR 1930 Oudh 
4 i 
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tion of a complaint ought not to be under- 
taken on theapplication of private persons 
unless the prosecution was clearly in the 
interest of the State and was reasonably 
certain to result in a conviction. lamin 
entire agreement with the priniciple en- 
unciated in this case. 
_ In Surendra Nath Jana v. Kumeda 
Charan Misra (4) it was held that there 
must Jean express finding by the Court 
initifting a prosecution that ‘if was 
expedient in the interests of justice” that 
a complaint should be made into the 
offence of giving false evidence under 
s. 476 of the Code of Criminal Procedure, 
and that such an express provision for a 
finding to be recorded was not satisfied 
by inferences which might or might not 
be drawn from other findings of facts 
arrived at by the Court. 

In astill more recent ruling of the Cal- 


cutta High Court decided last vear reported 


as Nabani Nath Mukherjee v. Emperor (5), 
it was held that in the absence of an ex- 
press finding that it was expedient in the 
interests of justice that an inquiry should 
be made into an offence of perjury or of 
filing a false complaint, a complaint made 
under s. 476 of the Orde of Criminal Pro- 
cedure was not maintainable. 

Apart from the weight of the authorities 


` cited above am clearly of opinion that the 


facts and circumstances of this case render 
it extremely inexpedient, to say the least, 
to launch any complaint against the injured 
Suraj Lal and Ratti Pal Singh. The fact 
that they did receive serious injuries is 
proved by the medical evidence. No 
enmity has been alleged by the ac- 
cused in the original case as to why 
they should be falsely implicated. The 
evidence of alibi which was believed by 


the learned trial Magistrate does not neces- 


sarily and irresistibly lead to the conclusion 
that the accused are innocent. The evi- 
dence of alibiis purely oral and is not 
supported by an irrefutable documentary 
evidence of proved and unimpeachable 
genuineness. Moreover when Suraj Lal 
and Ratti Pal Singh stand in the position 
of accused persons it has to be proved 
affirmatively thatthe complaint filed by 
Suraj Lal was false and the evidence given 
by ‘his witnesses was perjured. There is 
no such evidence, oral or documentary, to 


(4) 126 Ind Cas 416; A I R 1930 Cal. 
208; Ind. Rul. (1930) Gal. 733. 
) 144 Ind. Oas. 88; A I R 1933 Oal. 147; (1933) 


352; 51 CLI 


5 
os Cas 224; Ind Rul. (1933) Qal. 501; 3! Or. L J 


681. 
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prove the falsehood of the complaint or the 
untruthfulness of the evidence given by the 
prosecution witnesses on behalf of Suraj 
Lal. The medical evidence fully corrobo- 
rates the truth ofthe s'ory told by Suraj 
Lal and Ratti Pal Singh and the mere in- 
ference frem the alibi evidence provided by 
Sheo Shankar Lal cannot, in my opinion, 
justify the conclusion that the complaint 
of Suraj Lal was false. It isnot alleged 
that theinjuries on the persons of Suraj 
Lal and Ratti Pal Singh were manufactur- 
ed or faked, and in this state of the record. 
no prosecution for perjury or for bringing 
a false case could possibly succeed, and 
therefore, no such prosecution ought to have 
been launched. ; 

It has been held in Chothu Ram v. Em- 
peror 6) that an order under s. 476 of the 
Code of Criminal Procedure should be made 
either at the close of the proceedings in the 
original criminal trial or so shorily there- 
after that it might reasonably be said that 
the order under s. 476, Criminal Procedure 
Cede, was a part of the proceeding in that 
criminal trial and thatthe power conferred 
by s.476 could be exercised by the Court 
only in the course of the judicial proceeding 
or at its conclusion or sə shortly there- 
after as to makeit really the continuation 
of the same proceedings in the course of 
which the offence was committed and that 
the delayin starting the proceeding under 
s. 476 oftheCode should not receive any 
encouragement as it was highly unjust 
and improper. In thiscasea Full Bench 
ruling of the Madras High Court reported 
in Rahimatullah Sahib v. Emperor (7) was 
followed. Inthe present case I am sure 
that had any of the accused at the time 
of his acquittalon Junel7, 1933, moved 
the Magistrate to take proceedings under 
s. 476 of the Code of Criminal Procedure, 
he would have at once declined to take any 
such action in viewof the reasons given by 
him in his order of acquittal. Six weeks 
later, on July 31, 1933, Sheo Shankar Lal 
moved the Magistrate to take proceedings 
under s. 476 of the Code of Criminal Pro- 
cedure and theonly reason which he gave 
in that application was that as the Magist- 
rate had believed the evidence of alibi 
furnished by the applicant Sheo Shankar 
Lal, soit followed necessarily thatthe com- 
laint of Suraj Lal and the evidence of the 
eye-Wilnesses examined in support of the 


(6) 126 Ind. Cas. 734; AI R 1930 Lah. 316; 31 Or. 
L J 1135; Ind, Rul. (1930) Lah. 794; (1930) Or," Cas, 


848. 
(7) 31 M 140, 
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complaint were false. . This special plead- 
ing found favour with the learned trial 
Magistrate, who without recording any 
order directing that a ccmplaint be filed 
as required by s. 476o0fthe Code of Cri- 
minal Procedure,. drew up a complaint 
against Suraj Lal andhis witnesses and 


„addressed that complaint to the Sub-Divis- 


ional Magistrate of Tarabganj on Septem- 
ber 4, 1933.: Not only was the procedure 
adopted by the learned trial Magistrate il- 
legal and unjustifiable, but on the meritstoo 
there was mo case made out against Suraj 
Lal and bis witnesses. . 

For thereasons given above I allow this 
application for revision, set aside the 
oruer of the learned Sessions Judge of 
Gonda refusing to withdraw the complaint 
filed by Mr. Gundevia against the applicants 
and direct that that complaint be consign- 
ed tothe record rcom without any further 
enquiry into the alleged offences mentioned 
therein. : 


N. Application allowed. 





CALCUTTA HIGH COURT 
Appeal No. 34 of 1932 
February 10, 1933 
Rankin, U. J., AND COSTELLO, J. 
K. ©. DHAR — APPELLANT 
1ersus 

AHMAD BUK — RESPONDENT y 
Carritrs Act (III of 1865), ss. 2, B—Licensee, 
whether bound to carry goods of all persons—Special 


stipulation— Breach of common agreement— Suit, if 
maintainable apart from contract-- Common carrier, 
meaning of. 

Where under the terms of the licence’ a licensee is 
under an obligation to carry goodaof all persons who 


required his services, subject to his having 
any reasonable ground in any particular case for. 
refusal and there is no evidence about his 


other business, he is a‘common carrier. (p. 20%; col. 1] 

The fact that a person makes a special stipulation’ 
does not mean that he is acting outside the business 
ofa common carrier. [p. 20%, col 2.] 

Where acommon carrier entered into a special 
stipulation with agents of a Steamship Co to carry. 
goods safely and he was taking their gocds along 
with others : 

Held, that the business done under this contract was 
not business of a different character from that ofa 
common carrier. Dekhari Tea Co, Lid. v Assam 
Bengal Railway Co., Ltd. (1), referred to. [ibid.] 

W hoever tenders the goodsto the common carrier, 
whatever his position vis a-vis the owner of the goods, 
if the common carrier’s duty is not performed he will 
make himself liable to the person who suffers damage 
prima facie the owner of the goods—unless he 
has, at the time of the contract, restricted his 
obligation so as to give himself greater protection 
and ‘a person, who has . suffered loss: by the 
common carrier's breach of his Common law 
obligation, can maintein a suit-independent of con- 


s 
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tract 
Co Lid (1), Irrawaddy Flotilla Co. v. Bugwandas (2), 
Bretherton v Wood (3, London and North Western 
Railway Co.v. Richard Hudson & Son's (4) and 
Forward v. Pittard (), referred to. 

Per Costello, J —lfa person holds himself out to 
carry goods or ifone makes a business of carrying 
goods from a jetty toa ship in a harbour, he is a com- 
mon carrier. ip. col . 

Appeal from judgment of Ameer Ali, 
J., dated February 18, 1932. i 

Messrs.“P. N. Chatterji and A. C. 
for the:Appellant. gee a 

Messis. S. M. Bose and Ormond, for: the 
Respondent, | : 

‘Rankin, C. Jg.—The plaintiff in De- 
cember, 1926, delivered to the British India 
Steam Navigation Company ata jetty on 
the river Hooghly 194 bundles of iron to 
be shipped by the company's steariiship 
“Warroonga” from Calcutta to Akyab. 
The goods having been delivered to jetty 
No. 1, the usual place, at which goods 
for such shipment were received bythe 
shipping company or ils agents, Messrs.,- 
Mackinnon Mackenzie, a receipt ‘was 


upta, 


| granted showing the terms of that shipment. 
The words, which require to be noticed in 

the receipt, are as follows: 
"All cargo received at No. 


ig 226 ; “betheenigs 3 





that : -ES 
“the company has received cargo from various 
shippers at No. 1 jetty and despatched the same 
by cargo boat or ding? for loading into steamers in 
port.” 

It was recited that : . 
“it has been agreed that the contractors shall take 
possession and receive such cargo, as they may be 
directed by the firm to receive from such place 
or places, as the company shall direct and safely 
transport and deliver the same as quickly: as 
possible for shipment or otherwise as directed’ b 


the company in or about the zort of Caleutt 


ng es 
By the first clause of the contracts th 
defendant undertook to receive fromthe 
company cargoes on board his dingis.“br 
boats; he was to receive them at: ich 
jetty or place, as the company woiild 
direct, and he undertook to carry them 
safely—not merely to.carry.then carefully,” 
and to deliver them for shipment in tho: 





Dekhari Tea Co. Lid v. Assam Bengal Railway i 
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steamér. The contractors were to have no 
lien over the goods so delivered. The 
barges were to be sound. ‘The 


company was to be at liberty to put a 
representative on board any boat. The 
goods were, for the purposes of the agree- 
ment, to be deemed to be the goods of 
the company. The contractors undertook 
to indemnify the company from all actions 
and gaims, which the company: might be 
exposed to by reason of any lost delay 
occasioned to any goods, ‘whether 
belonging io the company or belonging to 
any other person in the custody or control 
of the company, but it was provided that 
the contractors would not be liable to 
make -ood to the company any loss or 
damage to the goods of other persons, 
where such loss or damage would be 
caused by accidental fire, earthquake, flood 
or other act of God or by a mob or by 
the;:king’s enemies. It was further provid- 
ed “has nevertheless the contractors would 
pay*any bum, which the company might 
be called upon to pay and in respect of 
‘which the contractor's clause of indemnity 
applied. The amount of the sum to be 
certified by the company was to be accept- 
ed by the. contractors. On these terms, 
the: contractors were’ to geta sum equival- 


ent to a half of such boating charges as 


might be collected by the company. The 
agreement wasto be subject to a month's 
written notice. 

‘, Now; acting -wnder ‘this contract, the 
defendant, by’his servants, received the 
“plaintiff's goods from the jetty into his 
- boab."-He seems to have taken them up 
to,the’ship, but very soon after their 
arrival alongside of the ship and before 
théy:;could be delivered into the ship, 
by some accident, of the particulars of 
-+ which we have no evidence, the boat or 
its contents were upset in the river and 
save for a small quantity of the goods, 
which was salvaged, the plaintiff's goods 
were lost. ‘The boat, in which the goods 
were at the time, was boat No. 4 with 
No. O 4971 and the defendant had a 
licence for this being licence No. 1742. In 
these:¢ircumstances, the plaintiff began 
his :suit;- making the British India Steam 
Navigation Company and Ahmad Bux 
co-defendants. He alleged negligence 
against ‘both the defendants, and at first 
made the casa that Ahmad Bax was an 
agent of the shipping company. The 
. plaint contained certain allegations that 
tHe goods had been lost by negligence on 
the part of the defendants, An order for. 
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particulars was iade and it was not 
complied with. Another order was made 
whereby all allegations of negligence were 
to be excluded from the plaint and_ the 
plaint was amended in conformuy there- 
with. “At the trial, the case against the 
British India Navigation Company was 
withdrawn and the plaintiff proceeded 
against Ahmad Bux upon the footing that 
he was a common carrier, that the transac- 
tion whereby he received the plaintiffs 
goods from No. 1 jetty to take them to 
the ship was a transaction entered into by’ ° 
him as a common carrier and that, accord- 
ingly the plaintiff, as the owners of the 
goods, had a right, apart altogether from 
any proof of negligence or any allegation 
or presumption of negligence, to recover 
the value of the goods from the defendant, 
merely upon showing that he did not safely 
carry them. 


The learned Judge has come to the 
conclusion, first, that Ahmad Bux was a 
common carrier by calling. He has come 
to the conclusion, however, though ap- 
parently with some little hesitation, that 
in respect of this transaction he was not 
working as a common carrier. But, even 
if he was acting as a commen carrier in 
the transaction, the learned Judge thinks 
that, as Messrs, Mackinnon Mackenzie. 
were not in any way liable for the safety 
of the goods untii the goods arrived in 
the ship, Ahmad Bux cannot be responsible 
as an insurer for the plaintiff and cannot, 
therefore, be made liable in this suit. A 
good deal of the difficulty in the case has 
arisen from the fact that insufficient care 
has been taken by the plaintiff in the 
preparation of it. So far as the question 
is concerned, whether Abmad Bux was a 
common carrier within the meaning of 
the Carriers Act of 1855, the evidence is 
really the evidence of the terms of the 
Port Commissioners’ licence, which he had 
obtained for his boat and without’ which 
he could not carry on the business of a 
lighterman atall. It appears that, accord- 
ing tc the terms of r. 57 of the rules for 
the Port of Calcutta under the Indian Ports 
Act, one of the rules for licensing and 
regulating cargo boats and flats is: 

“No Cargo boat or flat of any description shall ply, 
whether regularly or only occasionally, ip, or. partly 
within and partly without, the limits of the port un- 
less licensed and registered by, the Commissioners.” 
Rule 72 is: : SON. 

“Ths owner or agent or munjht of a licensed cargo 
boat, when plying for hire, shall not, without good 
reasoy reluse-to carry cargo in such-boat;” . 2 


208 
and r. 79 is: 
“The manjhi of every licensed cargo boat plying 
for hire within the port shall, when waliting for hire 
at the wharves, have a hiring note showing the rate 
at which such boat can be hired by the day.” 
In addition to the terms of [hese rules there 
is the description in the contract of Ahmad 


‘.. -Bux as “carrying on business of boating 


` contractors,” and there isa page‘said tore- 


"present. an entry in this defendant’s boat 


'. hire book, in which there are a number of 
"columns, one of which is headed “To whom 
.-supplied.” In the entry with reference to 
the particular journey of December 3, 1926, 
with which we are concerned, the name of 
British India Steam Navigation Company 
Ltd., is entered under the heading “To 
whom supplied.” Now the defendant in 
his written statement, has pleaded in a way 
which is alittle embarassing. He has said 
that: 


“In the usual course of his business he carries 
certain goods in his boats from the jetties to the 
company's sea-going vessel lying in midstream in the 
port of Calcutta.” 


He says that he does so as an independent 
contractor under the contract to which I 
have referred. In addition to that, he de- 
nies that he is or was at any material time 
a common carrier, The first question is 
whether, having regard to the definition in 
the Indian Carriers Act, the defendant is 
shown on this evidence to have been a 
“common carrier.’ Jagree withthe learned 
Judge that on these materials itis prima 
facie proved that the defendant carries on 
the business of-a common carrier and that 
that is his vocation, The terms, which are 
binding upon’ him, require him and are de- 
signed to require him to give the benefit of 
his servizes to all persons who may require 
them, subject of course, to his having 
reasonable ground in any.particular case 
for refusal. That is his obligation under 
the license and he has given no evidence 
at all about his business. There is certain- 


ly nothing to suggest that he can be carry-. 


ing on his business contrary to the intention 
of the rules which require that the people, 
who carry on this business, shall carry it on 
for the benefit of all persons, who may re- 
quire their services. The next question is, 
whether, though that is the nature and 
character of his business, namely, that he 
must be holding himself out to do business 
with anybody, who requires his services, 
we should regard his work under the con- 
tract of March 196, as making him a sub- 
contractor of the British India Steam Navi- 
gation Company, in such a sense that, so 
far as regards the goods received from 
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them, he has departed from the exercise of 
his vocation as a common carrier and is 
doing special work of a diferent character 
for the British India Steam Navigation 
Company. It appears to me that on this 
question it is very necessary to apply the 
test, which was approved by the Privy 
Council in the case of Dekhari Tea Co Ltd. 
v. zAssam-Bengal Railway Co. Lids a), but 
to be careful not to assume that aÑ facts 
of one case will produce the same result as 
the facts of another. Nevertheless, I am of 
opinion that in this case it is not shown 


that the business, done under the contract - 


with Messrs. Mackinnon Mackenzie, was 
not in the course of his business and within 
the scope of his business as a common car- 
rier. He undertakes to carry safely, to 
begin with. He has given a special indem- 
nity to the sieamship company, which arises 
out of the fact that they are going to have 
a lot of business with goods belonging not 
to themselves but to other people. 
nowhere prescribed that the defendant shall 
not be entitled to take other goods into the 
same boat. 
the liability save as regards the indemnity, 
clause—c]. 8—where there is a restriction 
for example, as regards accidental fire, 
The fact, that a.person makes a special 
stipulation, does not mean that he is acting 
outside the business of a common carrier, 
It is quite clear that a common carrier may 
make a special stipulation; but the question 
here is not whether he has made a certain 
special stipulation of any importance for 
the present purpose but whether, on a re- 
view of the contract as a whole, we 
are to say that it is a contract 
controlling - business to be dêne:.in 
the course of the vocation of a common 
carrier or whether it is a contract showing 
that he has really entered into business 
of a different character. In my judg- 
ment, the correct view to take 
the btsiness done under this contract 
isnot business of a different character, 
but there are special stipulations as 
regards certain journeys, which are to .be 
performed by the defendant as a common 
carrier, - 
If that be so, then the remaining ques- 
tion’ is whether the defendant. has any 
answer tothe claim on the ground “that, 
though he isa common carrier, he is not 
vis-a-vis the plaintiff an insurer. The 
learned Judge appears to have thought 
that, because Messrs. Mackinnon Mackenzie 
(1) 57 Ind, Oas. 408; A I R 1920 Cal, 758; 46 6 6; 
23 O WN 998, - 2 


There is no -restriction asto 


It is, 


2 


is that, * 
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accepted no liability for the safety of the 
goods during their transit to the ship, even 
if the defendant received these goods asa 
common carrier, he was not liable as an 
insurer. On this point, I am not able to 
accept the view of the learned Judge. In 
rder to describe the extent of the liability 
of a common carrier, it is often said that he 
has the liability ‘of an insurer. That is a 
simile. Jt is not a question of any contract 
to insuré and no contract of insurance has 
to be made out. The position is that a 
common carrier, exercising a public employ- 
ment, has committed a breach of the law 
by failing to carry safely. An action lies 
against him, not in any way dependent 
upon privity of contract between himself 
and the plaintiffs. This question was rais- 


ed in the case of Dekhari Tea Co. Lid. v.’ 


Assam Bengal Railway Co. Ltd. (1) and 
in thatcase I did not think it necessary 
to decide the point. I appear to have said 
that was not satisfied about the matter 
and asit.wasnot necessary to decide it, 
I left the point open. In that case the 
owner had a clear right under ss. 8 and 9, 
Carriers Act, and as the “owner” is 
specifically referred to in-those sections, 
there could be no doubt about the claim to 
recover the moment negligence has to 
be admitted. In tha present case, the 
point arises solely because the plaintiff in 
this suit has debarred himself from alleg- 


ing or relying upon any case of negligence. | 


It is not: necessary to show that the defend- 

--ant has not carefully carried. The plaint- 
- iff has to proceed solely upon the footing 
‘that the defendanthas not safely carried. 
Upon a consideration of the matter, from 
the point of principle, it may well be that 
the doubt, which I expressed, was over- 
cautious, because. 
Lord Macnaghten in the case of Irrawaddy 
_. Flotilla Co. v. Bugwandas (2), the principle 
ofthe latter wasexplained thus ; 

“The obligation imposed by law on common 
carriers has nothing to do with contract in its 
origin. It is a duty cast upon common carriers 
by reason of their exercising 2 public employment 
for reward. ‘A breach of this duty’, says Dallas; 
O, J. |Bretherton v. Wood (3)] is a breach of the 
law, und for this breach an action lies founded on 
the Common Law, , which action wants not the aid 
of a contract to support it.” 


And very soon after the decision in this 
Court -of the. case of Dekhari Tea Co. (1), the 
matter was dealt with in the case of 
London and North-Western Railway Co. v. 

(2) 18 0 620; 18 L A (21;6 Sar. (PO, 

(8) (1621) 2 Be, & B-a1; 9 Price 103; 8 Moors 141; 
GS gg. SY ae ee eee 
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Richard Hudson and Sons Lid. (4) by the 
judgment of Lord Dunedin, in a manner 
which removed all room for the doubt which 
I had expressed : 

-“Tbhat a common carrier is an insurer of goods 
enirusted to him for carriage, and can only excuse 
himself on the ground of act of God; or of 
inherent vica in which expression [: include bad 
packing) of the guods themselves is axiomatic, 
Now Lord Mansfield in Forward vw Pittard 15) 
speaks of this obligation on “the carrier's part’ as 
an obligation independent of the contract. By 
that lunderstand that it is not an adjected-term 
to the contract as made, but is an obligation 
which attaches from ,the fact of the goods being 
carried by a common carrier, in favour of the, 
owner of the goods, whosver he may be, Wor ` 
indeed in many common cases it would seem to: 
be inaccurate to speak of a contract of carriage 
as _ being made between the carrier and the 
consignee. 

In my judgment, ‘therefore, the position 
isthat a person, who has suffered loss by 
the common carrier’s breach of his Gom- 
mon Law obligation can maintain a suit 
independent of contract. There is no 
question of this suit being defeated merely 
by reason of the absence of privity of 
contract of insurance. ‘he circumstance 
that Messrs. Mackenzie assumed no liability 
for the safety of the goods during the 
transit from the jetty tothe ship does not, 
in my judgment, afford any answer to 
the common carrier. He was, under the 
contract, “transporting goods, which he 
knew to belong to olher people. The 
circumstance that Mackinnon Mackenzie 
&Co. did not purport to be themselves 
common carriers and did not undertake to 
insure for the transit to the ship does not 
import that the defendant is relieved from 
the consequences of any breach of his 
common law duty. It is no answer to a 
man who suffers loss by a breach of Com- 
mon Law duty, to say that some one else 
has taken care to avoid coming under a 
similar obligation. Whoever tenders the 
goods to thecommon carrier, whatever his 
position vis a visthe owner of the goods, if 
the common carrier's duty is not performed, 
he will make himself liable to the person 
who suffers damage—prima facie the 
owner of the goods—uuless he has, at-the 
time of the contract, restricted his obliga- 
tion so asto give himself greater. protec- 
tion. Inthe result, the appeal is allowed 
and the appellants will recover from the 
defendant, Ahmad Bux, the sum of 
Rs. 2,928-6-5 as damages with interest on 
decree amount at the rate of six percent. per 


(4) (1920) A O 324 89 L J K B323; 192117 
530. ° psa 
(5) (1785) L T R27; 1R R IA. 
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annum from the date of thè decree of 
Ameer Ali, J. The appellants will have 
the ordinary costs of this appeal and costs 
of two dais‘ hearing before Ameer Ali, J. 

Costello, J—I agree that this appeal 
must be allowed. The basic matter for 
consideration in this case is whether or not 
this defendant was a common carrier. If 
a person holds himself out to carry gcods 
or if one makes a business of carrying goods 
from a jetty to a ship in a harbour, he is, 
in my opinion, a common carrier. The 
only point of doubt in the present case is 
whether ornot the defendant held himself 
out as being willing to carry goods for all 
and sundry. Iam satisfied that there was 
sufficient evidence in the case on which the 
learned Judge could come to the conclusion 
he did, that Ahmad Bux was carrying on 
the business of a common carrier. That 
question is entirely one of fact and not of 
law. Having arrivedat that decision the 
only other point of any substance for the 
determination of the case is whether or not 
in the circumstances of the case plaintiff 
asthe owner of the goods, could sue the 
defendant and recover from him damages 
for the goods lost. I do not thinkit is 
necessary that I should say anything further 
on that point because I entirely agree with 
what h s fallen from my Lord with regard 
to it and I think the matter is concluded 
by the passages in the judgments of Lord 
Macnaghten and Lord Dunedin, to which 
the Chief Justice has referred. 

D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Oriminal Appeal No, 288 of 1933 

: February 9, 1934 f 

TRom AnD KISCH, JJ. 
RAMHIT AND OTHERS - ACOUSED— 
APPELLANTS 
VENSUS 
EMPEROR- OrPOSITE Panty 

Penal Cede (Act XLV of 1261), ss £02, 149—Rioting 
and murder— Mob murdering certain men - Common 
object of the mob—Inference— Accused not pleading 
innocent intention- Onus of proof thot they did not 
share common object— Criminal trial— Evidence not 
cleer as to actual part taken by them—kecomnmenda- 
tionito Local Gorernment~ done of the accused 
absconding — inference - Criminal Preceaure Code 
(Act V of s89t), sa 367—Judgment, contents of— 
Analysis and appraisement oj ertuence— Necessity of 
—Personal views of Judge on particular section of the 
people to be avoiaed. ` 

It may well be that a perfectly Jawiul assembly of 
. citizens may become later 8 riotous mob and it may 
be that in the mob there will be a number of innocent 
people who do not share the con non object of the 
rioters, When a person is found to be amongst 
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a mob of rioters the law will presume that he 
shares their common object and intention If he does 
not share that common object and intention, the onus 
is upon him to prove his innurence. What the 
common object and intention of a mob is, can only-be 
inferred from ites actions ([p, £15, col 2] : 

Whereamob has murdered certain men, the only 
inference which can be drawnis that the common 
object of the mob was murder If any of the 
accused did not share that common object, it is for 
them to prove that fact. When the defence is not 
that they were amongst the gathering of villggers with 
an innocent intention but that they were Wot there 
at all, they are bound to rebut the presumption that 
they shared in the common object of the mob, [ibid]. 

Where the evidence isnot clearas to what part they 
actually took in the’riot, the High Court will be justified 
in recommending that the localGovernment might con- 
sider the question of reducing the sentence of trans- 
portation for life imposed on them. [p. 216, col. 1 ] ; 

In riot cases the oral evidence must generally be; 
approached with caution and carefully serutnis- 
ed. [p.215, col. 1] ` 

Ordinarily, the fact that an accused absconds is not 
regarded as indicative of his guilt. But wherein a 
rioting casea very large number of persons must 
have taken part in the attack upon murdered men 
and only eight men out ofthe 72 that were challaned 
absconded, it is a fair inference to draw that they 
ahead due toa consciousness cf guilt. |p. 214, 
col. 2. 

It isthe duty of the Judge presiding ata trial to 
domorethan merely collect in his judgment the 
statements of witnesses who give evidence before him, 
A careful analysis and appraisement of the 
evidence are absolutely essential in the interests 
of justice. The personal views of the Judge upon 
certain organisations and their activities should 
not be allowed to obtrudein a judicial pronounce- 
ment. Itisduty of a Judge sitting in a Court of 
Justice to avoid all language which may suggest a 
bias in favour or against a particular class or section 
of the people. [p. 216, cols.1 &2.] | 

Cr. A. connected with Criminal Appeals 
Nos. 288, 220 and 574 of 1933 from an order 
of the Additional Sessions Judge, Allahabad, 
dated January 7, 1933. 

Messrs. H. M. Roy, N. M. Roy, K. D. 
Malaviya and N: C. Tewary, for the Appel- 
lants, : 

The Assistant Government Advocate and 


Mr. Majid Ali, for the Crown. 


Judgment.—tThe appellants in these 
threes. appeals have been charged and 
convicted under ss. 302-149, Indian Penal 
Cone and sentenced to transportation for 
life. All the appellants were charged in 
connection with a riot on June 7, 1431, in 
the village of Bhatwaria, which is about 
40 miles fiom Allahabad, in the course of 
which at least seven persons have been 
proved to have been murdered. The appel- 
lants in appeals Nos. 220 and 074 of 
1933 absconded. Ram Serup the ap-. 
pellant in appeal No. 230 of 1933 waa. 
arrested on June 17, 1932 and Gopal the 
appellant in appeal No. 974 of 1933 was. 
arrested on December 6, 1932. As the ap-. 
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pellants in all the three appeals have been 
convicted in connection with the same 
occurrence it will be convenient to consider 
the three appeals together. 

The events of June 7, 1931, have been 
exhaustively discussed by the learned 
Sessions Judge in appeals Nos. 288 and 574 
of 1933 and we consider it unnecessary, 
therefore, to do more than refer briefly to 
the maji facts at this stage. 

One of the murdered men Mohammad 
Jawwad was the sole proprietor of the village 
of Bhatwaria. Some time in the month 
of May 1931, Jawwad accompanied by 
3 or 4 of his servants went to the village to 
collect rents. The tenants, however, who 
had been affected by the no-rent cam- 
paign refused to pay. On their refusal 
itis proved that Jawwad and his servants 
ill-treated a number of the tenants, who, 
however, offered no violent resistance. 
Jawwad then left the village with his 
servants but warned the tenants that he 
would return in the course of 10 days to 
collect rents and threatened them with 
harsher measures should they again refuse 
to pay. Four days prior to June 7, 1931, 
Jawwad sent Gulzar Khan (P. W. No. 1) 
one of his servants, to the village to inform 
the tenants that he proposed on June 7, 
1931, visiting the village for the purpose 
of collecting rents. 

On June 7, at about 8 a. m. Jawwad ac- 
companied by about 25 men arrived in the 
vicinity of the village. Jawwad's party 
was armed with lathis and Jawwad himself 
hada gun. On approaching the village 
they observed a large crowd consisting of 
several hundreds of the tenants armed with 
lathis congregated atthe outskirts of the 
village. It was obvious that the tenants 
intended to resist the collection of rents by 
force. Jawwad and his party, however, 
continued to advance towards the village 
until they approached the margin of a 
large tank on the other side of which .the 
crowd was congregated. There they 
stopped and Gulzar Khan (P. W. No. 1) 
was sent by Jawwad to summon the leaders 
amongst the tenants, namely, Narain and 
Sallahi. Narain and Sallahi obeyed the sum- 
mons and when Jawwad enquired of them 
why the tenants had congregated in force 
they reminded him of his harsh treatment of 
the tenants on his Jast visit to the village 
and ofhis threat on that occasion. They 
informed him further that the tenants had 
assembled with the object of resisting him 
if We attempted to carry out his threat. 
Jawwad thereupon replied that he did not 
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propose to resort to force if the tenants paid 
him a proportion of the rent at least to 
enable him to pay the Government revenue. 
Narrin and Sallahi then said that they 
would go back and discuss the matter 
with the tenants. Shortl. afterwards they 
returned and informed Jawwad that the 
tenants would not pay the rent until they 
had been advised to do sby their leader 
one Gaia Din Pundit of the village of Bais 
Kanti whom they had sent for. They fur- 
they informed Jawwad that there were a 
number of Congress volunteers in the crowd 
who had demanded from Jawwad one anna 
each for their charban. Jawwad retorted 
that he had come to realise his rents and 
not to feed the Congress volunteers. Narain 
and Sallahi then returned to their com- 
panions. Shortly afterwards, according to 
the prosecution evidence, two large bands 
of more than 100 each, one led by Gaya 
Din Pundit and the accused Nandji and 
the other by Lal Bahadur arrived from 
Bais Kanti and Sehsa and joined the 
assembly of tenantsat the tank at Bhatwaria. 
Later smaller bodies of villagers came 
from the direction of other villages in the 
vicinity and eventually the number at the 
tank rose to almost a thousand. After the 
lapse of a short interval Jawwad evidently 
hopingforan amicable settlement called 
to the crowd “ Are you going to pay any 
rent or shall I go back.” At this stage 
according to the prosecution evidence Gaya 
Din Pundit and Nandjicame to the fore- 
front of the crowd and shouted back to 
Jawwad “Wait and take some of your rent. 
Do not go back empty handed.” They then 
turned to the crowd and shouted “ Now 
beat them. Do not let them escape.” From 
that moment it became clear that the 
crowd intended to resort to violence. 
They showered clods and brickbats on 
Jawwad and his party. Jawwad endea- 
voured to argue with the crowd and threat- 
ened to shoot them if they did not desist 
throwing the brickbats. This had no 
effect upon the mob which was now com- 
pletely out of control. Jawwad then fired 
two shots in the air in the hope of frighten- 
ing the mob. This action also had no effect 
however and the mob advanced upon 
Jawwad and his party whothereup. n began 
to retreat. Jawwad endeavoured to keep 
the crowd at bay by shooting into it at 
intervals. The evidence shows that he 
fired 25 to 30 shots. This exhausted his 
ammunition. Thereafter the crowd could 
no longer be kept at bay, They pursued 
and overtook Jawwad and his party and 
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battered Jawwad and six of his servants to 
death. 

Following upon the riot and the murder 
of Jawwad and his servants 72 persons were 
challaned;§ absconded ; one Gaya Din died 
in jail; 12 were discharged by the Com- 
mitting Magistrate; 51 were committed for 
trial and 44 were convicted in the main 
case. As already observed Ram Sarup and 
Gopal were subsequently arrested and tried 
separately. 4 

The. Police eventually recovered the 
bodies of 8 persons who were alleged to be 
murdered. According to the post mortem 
report, however, one of them must have been 
dead several days before June 7, 1931. The 
presence of this corpse on the scene of the 
occurrence has not been satisfactorily ex- 
plained but in the present appeal this is a 
matter of no importance. h 

In connection with the occurrence three 
first information reports were lodged with 
the Police: i 

(1) by Fazl Abbas was recorded about 
Ila. m. on June 7, 1931, at Police Station 
Pachhim. Sarira. It appears from the 
evidence that one of Jawwad’s party Zadad 
Khan escaped early from.ihe scene and 
informed Jawwad's brother Razzaq a 
neighbouring zemindar that the tenants 
of Bhatwaria were attacking his brother. 


Razzag immediately sent Fazl Abbas to- 


make a report tothe police and he himself 
repaired at once to the scene of the occur- 
rence, z 

(2, A further first information report was 
made by Bardar Pasi, the chaukidar of 
Bhatwarie, at 6 o'clock in the evening. 
This report is upon the face of it false and 
Sardar: Pasi himself was subsequently 
arrested and convicted in connection with 
the riot and murders, 

(3) The third report was made by Razzaq 
As already noted, Razzaq on receiving in- 
‘tormation of the occurrence started for Bhat- 
waria accompanied by some of his servants, 
A short distance from Bhatwaria he was met 
by two survivors of Jawwad’s party, 
namely, Guisher and Raza Khan who in- 


formed him that bis brother had been killed. P 


He proceeded further towards the scene of 
the ncident and onthe bank of the river 
Kilnahi which runs past Bhatwaria he 
found Gulzar and Zahir Khan who were 
also of Jawwad's party, A little further 
on he found Nabba, son of Dost Moham- 
mcd lying under a babul tree severely 
injured, ‘A liltie further on still he found 
the body. of Jawwad and the other. six 


‘who had been “murdered, He “decided - 
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there_and then lo draw up a report of 
the occurrence to be handed to the Police. 
About this time he was joined by one 
Sageer Husain, P. W. No. 2, a relation of 
Jawwad. The report which herein after is 
referred to as the first information report 
was written out by Sageer Hussin to 
Razzaq’s dictation. Razzaq’s evidence in 
the Sessions Court in regard to the draw- 
ing up of his report is as follo&¥s: “It 
was very hot: and.loo was blowing. Then 
I thought of sending a complete report 
In the meantime Asgar Husain was seen 
coming, 1. e., Asgar Husain, P. W. No. 2 
He came to me and 1 suggested sending 
a complete report. I told him I made a 
report that did not represent the facts of 
this case’. (This refers to the report which 


-was made early in the day by Fazi 


Abbas.) 

“I gave Asgar Husain a fountain pen anda 
sheet of paper. I questioned Gulzar Khan, Zahie 
Khan, Raze Khan and Guisher Khan and went on 
dictating the report which Asgar Husain took down 
I gave the names of the assailants as 1 learnt from 
these people and Nabba, I angrily asked Gulzar 
Khan that he should give the names of the murders. 
Gulzer Khan gave the names of the murderer 
and | had them noted in the report’ under the 
mauhwa tree”, 


This report which was drawn up shortly 
afterwards and at the scene of the occur- 
renze on information supplie] by eye- 
witnesses who had .-béen members of 
Jawwad's party is a document to which 
the prosecution attach special significance, 
That report is in the following terms: — 

“To the S. I, Police station, Panchhim Sarira— 
Dear Sir, 1 hereby make the following report: 


Muhammad Jawwad had asked the eervants of 
mouza bBhatwaria to maks payment of rent on 
Sunday, June 7, 113), and according to the 
information he reached mouza Bhatwaria, this 
morning in the company of 15 orl6 men and saw 
that about 0) or 60J Congress volunteers and 
cultivators were assembling outside the village, 
Jawwad Mian stopped outside the village and sent 
Gulzar Khan, the Sipahi of the circle to the tenants 
in order to enquire as to why there was so much 
crowd without avy reason and speak to them that 
they should pay rent to euch sn extent as was _ 
possible. -Accordingly Narain Lodh came to Moham- 
mad Jawwad. Mohammad Jawwad asked him to 
ay Rs. 2 each or Rs. 4 each as much as they 
could, so that ke might be able to ‘pay Government 
Revenue and he replied that he would make an 
arrangement and that something. would. be paid 
by the noon. Shortly afterwards a large number of 
persons came from the neighbouring villages,z e, 
Bais Kanti, Sehsa, Kabraha, Naraini(?) Pura’ Bhawani 
Bahman Kanti, Gopal Misraka Pura and (paper, 
torn) and having shouted "Beat, beat” commenced 
the attack. Mohammad Jawwad and others took to 
flight with their men The dead bodies of 1 
Mohammad Jawwad, 2 Badan Mian, 3. Azhar 
Husain, 4. “Ansar Husain, 5. Mekhdum, 6. Akbar 
Husdii ‘and 7 Husse have ‘been found and there - 
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is no trace of a few men. Mohammad Jawwad had 
taken with him a cai ie order tò bring grain, 
kept in the collection house at Bhatwaria, All the 
articles belonging to him kaptin the cart, viz, one 
copper lota (jug) engraved having moon prints one 
plain copper lota, engravel farshi of Moradabad 
make, two sagars, two sacks of flour, about 10 seers 
of sugar, one copper cup of Moradabad make, two 
plain farshis, two pieces of gunny bag, one dining 
cloth, one dhoti of golden border, and one red 
Jalebid r (circular) natzha (smoking tube) have all 
been lofted. It has been known from Gulzar Khan 
and otrs, who were in the company of Jawwad 
Mian that the following persons are particularly the 
assailants: Ram Dhani Lodh, Sallahi Lodh, Ram 
Autar Lodh, Raghubir Lodh, Narain Lodh, Adbar 
Loihb. Sardar Pasi and Gopal Pasi. residents of 
M Bhatwaria and Baldeo Kunbi, Puranwa Pasi, 
Ram Bhajan Pasi, Ram Ret Brahman. Jeorakhan 
Kurmi and Satsukh Kurmi, residents of Bais Kanti 
and Darshan Pasi, Shecambar Pasi, Badla Pasi, 
residents of Bahman Kanti and many other persons. 
The gathering is said to be of mora than 1000 
men, This party made an attack under the leader- 
ship of Nanji a Congressman. 

It has also been known on enquiry that Sheo 
Baran, alios Bachcha, son of Sheo Darshan resident 
of mouza Sehsa, Chhotai Brahman of Quaempur 
Gaya Din of mouza Bais and other persons also 
took part in the murder and some of these persons 
have also received gunshot wounds, which were 
caused by the gun fires made hy Jawwad 
Mian. 

There is no trace of several men, out of the 
companions of Jawwad Miau, Mohammad. Jawwad 
Mian had a few 10 rupee notes, one note book and 
ove fountain pen in the pocket of his shirt and 
those things together with the pocket, have been 
taken away," : : h 

It will be seen that according to this 
report 22 persons are alleged to have 
taken a prominent partin the riot. 

Learned Counsel for the appellants has 
argued that the evidence demonstrates 
that this report is a false report, that it 
was not drawn up as is alleged by the 
prosecution witness Razzaq but that it 
was subsequently concocted and that a 
number of names were included in the 
report al the instance of Ashfaq, a relation 
of Jawwad's between whom and Daya 
‘Din, one of the alleged leaders of the 
mob, there had been a longstanding 
enmity. In support of this contention 
learned Counsel has drawn our attention 
to the fact that Ramhit’s name appears 
in the report although according to the 
evidence of the witnesses’ upon whose 
information Razzaq says the report was 
drawn up they did not know. Ramhit by 
name. It appears that these witnesses did 
state in the Sessions Court that they did 
not know Ramhit by name before although, 
in fact, they were able to -identify him 
by face. Ramhit is a son of Gaya Din 
and learned Counsel for the defence ..sug- 
gésts that his name was. inserted at the 
instance. of Ashfaq between whom- and 
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Gaya Din there was undoubtedly enmity, 
Razzaq, however, states in evidence that 
Ashfaq did not arrive on the scene until 
after the report had been handed to the 
Sub-Inspector Amjad Ali who reached the 
spot about 2 pr. m. Amjad’ Ali, on the 
other hand, states in evidence that Ashfaq 
had already arrived on the scene before 
he reached the spot and before the report 
was handed to him. 

Learned Counsel has also pointed out 
that the four witnesses who supplied the 
information for the repors are not agreed 
as to how many of them were present 
when the report was written by Sageer 
Husain. It has further been pointed 
out by learned Counsel that the paper 
on which report is written was uncreased 
when produced in Court—a fact which is 
very suspicious in view of the statement 
that . the paper had been carried 
in Razzaq’s pocket; and moreover that 
the report was written in two different 
inks. 

We have carefully considered all the 
evidence relating to the drawing up of 
this report and we are of opinion that 
-it is a genuine document and that it was 
in fact drawn up as Razzaq and Sageer 
Husain say it was, on the spot, shortly 
after the occurrence and on information 
supplied by Gulzar Khan, Zaheer Khan, 
Raza Khan and Gulsher Khan and Nabba, 
son of Dost Mohammad. 

To begin with, the document appears 
upon the face of it to be genuine docu- 
ment. It only includes 22 names 
although, in fact, the mob is proved to 
have been about athousand strong. Had 
the report been drawn up at some later 
time and at the instigation of Ashfaq and 
others, in our view, it certainly would 
have included a larger number of names, 
If there was enmity between Ashfaq and 
Gaya Din, one would have expected to find 
the names of those this enmity prompted 
Ashfaq to have included in the report 
appearing together therein, In fact, how- 
ever, Ramhit’s name appears in the first 
list of names and it isonly later towards 
the end of the report that Gaya Din’s name 
appears. Furthermore, Gaya Din has 
other sons and nephews whose names are no} 
included inthe report. 4) 

With regard to the fact that the wit- 
nesses are not agreed as to’ who . were 
present when the report was dictated, we 
are of opinion that this rather indicates 
that the report was not concocted a is 
suggested by the defence. When. one 
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considers the circumstances under which 
the report was framed and the state of 
mind of the witnesses who furnished the in- 
formation, it does not seem at all surprising 
that upcn minor points, as for example, 
as to who actually were present when 
information was given to Razzaq to en- 
able him to make the report, there should 
be discrepancies in the evidence of these 
witnesses. If, on the other hand, the 
report were a falsegone, deliberately con- 
cocted some time afterwards, in all pro- 
bability the witnesses would have been in 
agreement on the point as to who were 
present when the report was dictated by 
Razzaq. The same observation applies 
with equal force to the discrepancies 
between the statement of Razzaq and the 
Sub-Inspector as to when Ashfaq arrived 
upon the scene. It may quite well be 
- inall the circumstances considering the 
task which faced the Sub-Inspector when 
he arrived upon the scene that his memory 
is at fault upon this point. 

With regard to the point that there 
were no creases in the paper upon which 
the report is written, we are of opinion 
after a careful consideration of the evi- 
dence that it is not proved that there 
were no creases in the paper when it was 
produced. The fact that there were no 
creases is not noted by the Sessions Judge 
and although a question on the point was 
put in cross-examination to Sageer Husain, 
the matter is left very much in doubt 
upon the evidence. If, in fact, there had 
been no creases one would have expected 
that there would have been much more 
made of it than there appears to have 
been in the course of the trial, 

It is true that the last three lines of 
the report appear to be written in a 
different ink from the earlier part of the 
report. This is however explained by 
Razzaq who states that the last three 
lines were added ata later stage after it 
had been discovered that Jawwad had 
money and certain articles in his pocket 
which had been taken away. The fact 
that this part of the report is indifferent 
ink is, in our opinion, a point in favour 
of, the genuineness of the report. If the 
report had been ccneocted as suggested 
by the prosecution one would not have 
expected that part of it would. be writ- 
ten in one ink and part of it in different 
ink. ee a 

On the whole matter, therefore, after 
giving due weight tothe evidence. and .to 


the very able argument presented upon. 
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this point by Mr. Malaviya we hold that: 
this report is a genuine document and that 
it was drawnup as stated by Razzaq and 
Sageer Husain in their evidence in the 
Sessicns Court. Apart from the oral 
evidence, in appearance, in the arrange- 
ment of the information andin contents 
generally, it bears the stamp of an hunest 
report. 

Another important point agalost a 
number of the accused is the fact that 
when arrested they were found to have 
sustained gunshot wounds. This fact in 
our opinion clearly proves that these 
accused were in the forefront of the mob 
as it advanced upon Jawwad's party. 
Another point upon which the prosecution 
strongly founded against particular accused 
is that they absconded immediately 
after the occurrence. Ordinarily, the fact 
that an accused absconds is not regarded 
as indicative of his guilt. The present 
case, however, we are of opinion, is some- 
what exceptional. Although the mob was 
about a thousand strong and a very 
large number of persons must have taken 
part in the actual attack upon the mur- 
dered men, only 8 out of the 72 who were 
challaned absconded and we consider it 
a fair inference that in the specjal 
circumstances of this case the fact that 
they did abscond is due to a conscious- 
ness of guilt. 

In support of the Crown case the pro- 
secution evidence adduced a number of 
eye-witnesses. Their evidence has been 
criticised by the learned Counsel 
for the defence. It will be noticed 
in the first place, that a very large 
number of the accused have been named 
by certain witnesses, and it was con- 
tended that it was impossible for these 
witnesses to have remembered so many 
members of the mob. Ib was further 
pointed that a number of the accused 
were named to the police but were not 
identified by witnesses who named them, 
and that a number of them were identified 
by witnesses who had not named them 
to the police; and further, that some of 
the witnesses were not examined by the 
police until some considerable time after 
the incident. 

These are criticisms which may fairly 
be directed against the oral testimony of 
witnesses in every riotcase. It is common 
experience that witnesses sometimes give 
to the police names of persons whom they 
in fact did not actually see in a mb. 


Further, it. often happens that witnesses- 
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fai] to identify persons whom they have 
honestly named. In the present case also 
witnesses may quite honestly have named 
persons whom they in fact themselves 
did net see but who had been reported to 
them as taking part in the riot, and 
this would especially apply to witnesses 
who were examined by the police after 


the lapse of some time. Whilst: the 
eriticiaþs which have been advanced by 
learned Counsel for the defence are by 


no means without substance, we are of 
opinion that they do not justify the 
rejecting of the oral evidence entirely. 
We agree, however, that inthis case, as 
indeed in all riot cases, the oral evidence 
must generally be approached with 
caution and carefully scrutinised and we 
have endeavoured todo so in considering 
these appeals. 

Learned Counsel for the Crown relied 
especially upon the evidence of four 
witnesses, Gulzar, Ikram Husain, Zahier 
and Nabba,son of Nanku. These wit- 
nesses were amongst Jawwad's party on 
the fatal morning. They were all examin- 
ed by the police very early in the day, 
and we are of opinion that they may 
be classed as good identifying witnesses. 
There were four identification parades 


between . July 21, 1931 and 
August 12, 1931, and these four wit- 
nesses, so far as identification by face 


is concerned; as the learned Counsel for 
the Crown has pointedout, do not appear 
to have made any mistake. Their evi- 
dence appears to have been given in 
the Sessions Court in a clear straight- 
forward manner. We are of opinion, 
after full consideration of all the facts, 
that we can place a general reliance 
‘upon their testimony., Gulzar especially 
may be regarded as a reliable witness. 
The evidence of the other prosecution 
witnesses is more open to the criticisms 
directed against them by Counsel for the 
defence already referred to. In their 
case, therefore, we have observed special 
caution in estimating the weight to be 
attached to theirevidence and the amount, 
of corroboration which is necessary from 
other evidence in the case. 

We now proceed to consider the cases 
of the individual accused. The ‘same 
witnesses give evidence in many of these 
cases. They all- generally support the 
testimony of Gulzar upon whose evidence 
the description of the events of June 7, 
above given is based. It will be con- 
‘venient to deal with individual cases in 
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the order in which they were presented 
to us by Connsel for the defenre. 
[Their Lordships considered the cases 
of the accused individually and proceeded,] 
This concludes the consideration of the 
eases of the individual acensed. Mr, 
Malaviva in the course of his argument 
contended that the evidence proluced by 
the Crown shows that at Bhatwuria on 
June 7, 1931, there were three separate 
incidents and not one and he invited us to 
hold that only those who were proved to 
haye taken part in the actual beating of 
Jawwad’s party should be convicted. He 
argued that the assembly of the villagers 
in Bhatwaria on the morning of June 7, 
1931 was a perfectly lawful assembly, the 
object of which was to resist the violent 
treatment which Jawwad had threatened 
to his tenants. This, learned Counsel 
maintained, was the first assembly. The 
second assembly consisted of those persons 
who had been proved to have thrown 
brickbats and clods at Jawwad’s party. 
Learned Counsel maintained that the 
members of this assembly should not be 
convicted under s. 302, Indian Penal Code. 
The third assembly according to learned 
Counsel's contention consisted of those 
who actually perpetrated the murders and . 
it was only they, he argued, who could be 
convicted under s. 302, Indian Penal 
Oode. 

We are unable to accept this contention. 
It may well be that a perfectly lawful 
assembly of citizens may become later a 
riotous mob and it may be that in the mob 
there will be a number of innocent people 
who do not share the common object of the 
rioters. When a person however is found 
to be amongst a mob of rioters the law 
presumes that he shared their common 
object and intention. If he does not share 
that common object and intention, the onus 
is upon him to prove his innocence. What 
the common object and intention of a mob 
is can only be inferred from its actions. 
Here a mob murdered certain men. The 
only inference therefore which can ‘be 
drawn is that the common ‘object of the 
mob was murder. If any ofthe accused 
did not share that common object it was 
for them to prove that fact. Their defence 
however practically in every case has been 
not thai they were amongst the gathering 
of villagers with an innocent intention but 
that they were not there at all. They were 
bound to rebut the presumption that they 
shared inthe common object of the mob. 
This they failed to do, 
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Wehold therefore that the convictions of 
those whose appeals have not been allowed 
must stand. There is no alternative, it 
follows, open to us but to confirm the 
sentences of transportation for life passed 
bythe learned Sessions Judge. The evi- 
dence shows, it is true, that some of the 
accused did not play such a prominent 
part in the riot as others. It may have 
been that they were carried along with the 
mob and had no other intention than driv- 


ing Jawwad and his party away. In the. 


eye of the law, however, they are guiltyof 
an offence under ss. 302-149, Indian Penal 
Code. Jt is not in our power to impose a 
lesser sentence. We feel justified however 
on the ground that the evidence is not 
clear as to what part they actually took in 
the riot in recommending that the local 
Government might consider reducing the 
sentences of transportation. for life in: the 
case of the following accused :—Pahlu 
Lodh, Ramai, Bhagwan Din, Ram Pati 
Lohar, Bisheshar Lodh, Ramdhani Lodh, 
Sukhdeo, Babadin Lodh, Mahabir Pasi, 
Baijnath Ahir, Sheoambar, Bhagirathi, 
Drigpal, Pitambar Lodh, Sheodhan Ahir, 
Ram Swarup. 

Our task in considering the guilt of these 
accused has been rendered more difficult 
by the fact that the Sessions Judge in the 
main case has not given us the benefit in 
the course of his judgment of critical 
analysis of the evidence against each of the 
accused.- His judgment consists mainly of 
a resume of the evidence of prosecution 
witnesses. It is the duty of the Judge 
presiding -at the trial to do more than 
merely collect in his judgment the state- 
ments of witnesses who give evidence 
before him, A careful analysis and 
appraisement of the evidence is absolutely 
essential in the interests of justice. 

Our attention has -been drawn by 
Mr. Malaviya to certain passages in the 
judgment of the Sessions Judge in the 
main case in which the learned Sessions 
Judge animadverted upon Congress and 
Congress activities. There can be little 
doubt that the riot at Bhatwaria on June 7, 
1931, would nothave occurred had: it not 
been for the. activities of the Congress 
agents in that district. The learned 
Sessions Judge was undoubtedly justified 
in stating so much. His personal viewa 
however upon the Congress and Congress 
activities should not be allowed to obtrude 
ina judicial pronouncement. Itis the duty 
ofa Judge sitting in a Court of justice to 
avoid all language which may -suggest a 
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bias in favour or against any particular 
class or section of the people. 

Mr. Malaviya in the course of his argu- 

ment has also drawn our attention to cer- 
tain alleged irregularities in the conduct 
of Police investigation. It appears that 
the diary was not sent in accordance with 
Police regulations to the headquarters 
every day. No doubt the diary had not 
been closed and sent to a an every 
24 hours but the omission in the present 
case Is not of great importance in view of 
the fact that on June 8, 1931, the investiga- 
tion was taken over by the Deputy Super- 
intendent of Police himself. Learned 
Counsel has also criticised the Sub- 
inspector, Amjad Ali, on the ground that 
he did not take statements of more than two 
witnesses on June 7, 1931. We are ~ not 
surprised at {his however. When the Sub- 
Inspector arrived on the scene he undoubted- 
ly had hishands full. He had to prepare 
inquest -reports in connection with 6 or 7 
dead bodies and to arrange forthe bodies 
being forwarded for post mortem examina- 
tion. We have not the slightest doubt 
that his time was fully occupied’ until late 
in the night, 
- Io the result we uphold the convictions 
and sentences of Adhin, Adhar, Babadin 
son of Samodhi Lodh, Baijnath, Bhagirathi, 
Bisheshar, Drigpal, Mahabir son of Sital 
Pasi, Narain, Naththu, Pitambar, Raghubir, 
Ramdhani, Sheodani son of Surju Ahir, 
Sallahi, Sheoam bor, Sukhdeo, son of Gaya- 
din Lodh, Sardar, Pahlu, Babadin son of 
Jawahir Ahir, Bhagwandin, Ramai, Bans- 
dhari, Babadin son of Rambharos Lohar, 
Rammanohar, Jeorakhan, -Nandkumar 
Singh alias Nandji, Pran, Ram Bhajan, 
Ramhit, Sabsukh, Surajdin, Sheodani son 
of Suraju Brahman, Ram Swarup, Gopal” 
Pasi and Ram Pati Lohar. i 
‘ We allow the appeals of Pachchu; Babu 
Lal, Surajpal, Lakhan Singh, Matru Singh; 
Ram Autar, Mahabir, son of Ram Kishun 
Ahir, Kuber Singh, set aside their ‘convic- 
tions and sentences and direct that they be 
‘set at liberty forthwith provided they are 
not required in connection with any other 
case. In the cases of -16 appellants 
already named we have recommended a 
reduction of sentence. 

We wish in conclusion to express our 
high appreciation of the assistance we have 
received in the consideration of -these 
appeals from Mr. Majid Ali. He presented 
the case for the Crown with exemplary 
moderation and. brevity and his argument 
evinced not only. ability ‘but thorough and 
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diligent preparation, The chart which he 
prepared in which the evidence against 
each accused is tabulated and analysed 
has been of the greatest assistance. 

N. Order accordingly. 


LAHORE HIGH COURT i 
riki Civil Appeal No. 2294 of 1926 
February 23, 1934 
DALIP SINGH AND ABDUL QADIR, JJ. 
AMAR NATH-—PLAINTIPPR—APPALLANT 
Versus ; 
RALLA RAM AND OTAERS — DEFENDANTS — 
RESPONDENTS 

Mortgage—Prior mortgagee—Right to satisfy himself 
out of property ashe chooses— F videncs — Suit on 
mortgage—Money deposited with 
creditor—Suit by creditor 
Plaintiff in present suit 
Statement in plaint in 
subsequent suit. 

There isno law which prevents a prior mortgagee 
from satisfying himself outlof the property as he 
chooses. i 

In a suit on a mortgage it was contended that the 
statement made in the plaint in a suit brought by 
a person, for payment to whom certain money was 
kept in deposit with the mortgagee, against the 
mortgagor to which the plaintiff to their present suit 
was not a party, could not be used in evidence 
against him ; 

Held, that the statement wae admissible, being a 


mortgagee to pay 
against mortgagor — 
not party to that suit— 
suit— Admissibility of, in 


statement against the interest ofthe person making ` 


it inasmuch as it was an admission of payment made 
especially when no such objection was taken in the 
lower Court. 


F. CO. A. from the preliminary decree of 
the Sénior Subordinate Judge, Sialkot, 
dated March 30, 1926. 

Dalip Singh, J. (January 22, 1934)— 
This was a suit brought on a mortgage, 
dated March 4, 1921, printed at p. 57 of 
the printed paper book.. The items of con- 

“sideration were kept in deposit with the 
mortgagee for payment to Nathu Mal Karam 
Chand, Rs, 3,660 and two items of Rs. 10,000 
and Rs. 1,000 payable to certain other per- 
sons. The two items amounting to 
Rs. 11,006 in all were found to be paid. 
The actual amount sued for is shown at 
p. 3 of the paper book in the plaint. 
The total claim amounts to Rs. 13777-7. 
The items forming, this sum are as fol- 
lows : 


The sum mentioned above .-- 11,000 
Interest on Rs, 1000 at the rate of 

As. 8 per cent. .. 201-12 
Rent at the rate of Rs. 50, per 

month a 2,020 
The sum disallowed and not agi- = 
e tated before us in appeal ... 555-11 


~.. Qn. August 8, 1922, part of the. property 
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that was mortgaged was sold to Fazal 
llahi for Re. 17,000 and the sale decd is 
printed at p. 77. The items of- con- 
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sideration are at p. 78 and are as 
follows :— 
Received by way of earnest 
: money a, 1,200 
Left with the vendee for pay- 
ment to ceriain persons . 15,5C0 
Kirpa Ram son of Vir Bhan - 4,000 
Niranjan Das 5,000 
Nathu Mal ... 6,500 
To be paid before, the Sub- 
Registrar 300 


The suit was brought against the mort- 
gagors and prior mortgagees and the 
vendees were also made parties to the 
suit. 

Various issues were raised before the 
trial Court on behalf of the mortgagors 
which do not concern us. The sum of 
Rs, 15,500 which was claimed by Fazal 
Tahi as a charge on the property was dig- 
puted before the trial Court which, however, 
held that the whole sum formed a charge 
on the property. ; 

In appeal the sums of Rs. 4,000 due to 
Kirpa Ram, and. Rs. 5,000 due to Niranjan . 
Das, havenot been disputed and out of the 
sum of Rs. 6,500 alleged to have been paid 
to Nathu Mal, the sum of Rs. 4,(00 is 
admitted to have been paid and to form a 
charge on certain property. The remein- 
ing sumof Rs. 259 is admitted to have 
been paid; but itis contended that it is not 
proved that it formed `a charge’ on the mort- 
gaged property. oo 3 

The only evidence on the point is the 


statement of Nathu Mal at p. 51 when 
he appeared as defendants’ witness 


(D. W. No. 7). He deposes that he cannot 
give details ofthe payments made on the 
mortgage orally but that he gave over 
possession of the mortgaged property to 
Fazal llahiio the extent of the purchase 
by him and he received Rs. 6,000 in payment 
frem Fazal Nahi. He states that the rest 
of the property is still mortgaged with him- 
selfanda decree was passed for Rs. 750 
by the Court of the Sibordinate Judge for 
the balance of the mortgage amount due. 
Hestated that he kept regular accounts 
and thedetails of the payments made by 
the mortgagor appearéd in the suit which 
had been | rought by him. . 

It was œn ended that the statement made 
by Nathu Mal did not at all discharge the 
onus of the Issue No. 5, printed at p. 14 
of the paper book which was framed on 
the pleadings of the -parties, The plaint- 


therefore, hold that 
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iff's Counsel at p. 14 had disputed the 
payment by Fazal Ilahi of any mortgage 
money and had further contended that, 
even if he had paid the mortgage money, he 
was not entitled to any prior charge with 
respect to thosesums. It has been further 
contended ihat the statement made in the 
plaint in the suit brought by Nathu Mal 
against the mortgagor to whichthe present 
plaintiff was not a party, cannot be used in 
evidence against him. So far as the techni- 
cal argument is concerned, I think the 
statement.is admissible, being a statement 
against the interest of the person making it 
inasmuch as it is an admission of payment 
made and no such objection appears to 
have been taken in the Court below. I 
consider further that, in any event, the 
statement of Nathu Mal, which is not sub- 
jected to any real cross-examination, is 
sufficient in the absence of anything tothe 
contrary to discharge the onus and I, 
the entire sum of 
Rs. 6,500 was paid as part of the mortgage 
amount due to Nathu Mal. The appeal, 
therefore, fails concerning the sum of 
Rs. 2500. [The rest of this judgment is 
not material for the purposes of this 
report. | 

Abdul Qadir, J.—I agree. 

Lala Budri Das R. B. and Vishnu Datta, 
for.the Appellant. 

Messrs. Shamair Chand, Bishen Narain 
and Qabul Chand, for the Respondents. 

On the case coming before the Benchon 
February 23, 1934, their Lordships delivered 
the following | 

Judgment.—In our judgment dated 
January 22, 1934, it is stated that the 
learned Counsel had undertaken to draft 
a decree embodying the findings and giving 
directions to the oxecuting Court asto the 
method of execution and the mode of sale 
of the property. The learned Counsel 
were unable toagree -on the draft. At p. 
52 of the paper book it is agreed by the 
learned Counsel that the decree drafted is 
correct from the -beginning up to the 
paragraph ‘it is also declared.’ 
In that paragraph in the second line the 


“word ‘sum’ should be altered to ‘sums’ and 


the words ‘any or all of them’ should be 
inserted in the second line after the words 
‘defendant No.6’. The. rest of the para- 
graph is agreed to be correct up to the 
words ‘claiming thereunder’ at p. 53. 
After hearing Counsel on both sides we are 


of opinion that the remainder of the decree — 


should be as follows :— ; 
If the payment isnot made on the due 
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date, the mortgaged property shall be sold 
in three lots, viz. :— 

(a) The hall as described in the mort- 
gage deed in favour of Sital Das, as one 
lot. 

(b) The property sold to Fazal Mahi 
defendant No.6 by sale deed dated August 
8, 1922, minus the hall described in (a) 
above, as second loi. 

(c) The property mortgaged Amar 
Nath plaintiff and not sold to Faz&l Ilahi, 
as third lot. f 

And the sale proceeds (after defraying 
thereout the expenses of the sale) be paid 
in the Court and applied as follows :— 

(1) Outofthe sale proceedsof lot No. 
(a) Rs. 5,000 be paid to Fazal. Ilahi. 

(2) Out ofthe sale proceeds of lot No, 
(b) and any balance which remains in Court 
out of lot No. (a) after payment of Rs. 5,000 
to Fazal Ilahi, Rs. 6500 be paid to Fazal 
Ilahi. . : 
(3) Out of the sale proceeds of lot No. (c) the 
sum of Rs. 874-8-7 which remained due to 
Nathu Mal Karam Chand as a charge on 
theexecution of the sale deed in favour of 
Fazal Ilahi, together with interest and costs 
be paid to Nathu Mal Karam Chand. 

(4) Outof the balance which remains 
in Court out of the proceeds of the sales of 
lots (a), (b) and (c) Rs. 4000 together with 
interest and costs due under the decree be 
paid to Fazal Ilahi. : | 

(5) The balance if any be paid to Amar 
Nath Plaintiff. 

The contention of Mr. Badri Das that the 
prior mortgages should be discharged in 
order of priority does not bear examination. 
The learned Counsel has not been, able to 
cite any law which prevents a prior mort- 
gagee from.satisfying himself out of the- 
property as he chooses. The appeal suc-' 
ceeds therefore to the extent indicated 
above only and the decree sheet can now 
be drawn up. Parties to bear their own 
costs in this Court. 

N. Appeal allowed. 


—— 


ALLAHABAD HIGH COURT 
Execution Second Civil Appeal No. 955 
of 1932 
January 10, 1934 

SULAIMAN, C. J., AND MUKERII, J. < 
MADAN MOHAN LAL—PLAINTIFF— 


APPELLANT 
- VETSUS 
ASA RAM AND ANOTHER—DEFENDANTS 
— RESPONDENTS . 


Civil Procedure Code (Act V of 1908), 0. AA, 
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rr. 2 (3),16—Transfer of execution—Application for 
execution,‘ if to be made in Court which passed 
decree. + % 

There is no discrepancy between the provisions 
of O XXI, r 2. sub-r (3) and O XXI,r. 16, Civil 
Procedure Vode. The judgment-debtor by r. 16 is 
allowed to raise any objection, and this means that 
he shall be allowed to raise any objection which 
may be heard by the Court. If the judgment- 
debtor is precluded by law from raising any 
objection, it cannot be said that r. 16 permits him 
to raise séh an objection. 

Rule 1M of O. XXI requires.that a transferee 
must apply for execution to the Court which passed 
the decree. This means thatif a decree has been 
transferred for execution to another Court, that is to 
say, toa Court other than the Court which passed 
it, the transferee, in order to have execution, must 
go to the Court which passed the decree and he 
would not be heard in a Court towhich the decree 
has been transferred for exccution. The provision 
contained inr. 16 does not mean that the Court, 
which passed the decree and to which an applica- 
tion has to be madefor exécution by a transferee 
of the decree, ceases to be an execution Court. 
The application of the transferee must be 
an application for execution of the decree. Raghu- 
nath Govind Mayekar v Ganga Ram Yesu Mayekar 
(1), dissented from, Nalam Subramanyan v. Devara 
Ramaswami (2), followed. 


E. S.C. A. from the decision of the Ad- 
ditional Subordinate Judge, Saharanpur, 
dated October 31, 1930. 


Messrs, S. N. Verma and Lalta Prasad, 
for the Appellant. 

Dr. N. P. Asthana and Mr. B.N. Sahai, 
for the Respondents. | 


Judgmeént.—This is an execution second 
appeal and arises in the following cir- 
cumstances: — 

The. appellant, Madan Mohan Lal, 
applied as the purchaser of it, for execu- 
tion of a decree for money which had 
been passed in favour of Poona Mal 
against Asa Ram. The transferee made 
an application for execution underO. XXI, 
r. 16 0f the Civil Procedure Code. As 
directed by that rule, a notice was issued 
to. the judgment-debtor to show cause why 
the decree should not be executed at the 
instance of Madan Mohan Lal. The 
judgment-debtor pleaded that he had 
satisfied the decree by payment, out of 
Court to the decree-holder, Poona Mal, 
before Poona Mal transferred the decree 
to Madan Mohan Lal. 

The Courts below have held that this 
alleged payment was 
Poona Mal and that, therefore, the decree 
was satisfied and there was nodecree for 
oa Mal to transfer to Madan Mohan 

al. 

In this Court it is contended that the 
alleged payment by Asa Ram to Poona Mal 
- “Was never certified or recorded and that 
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actually made to . 
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therefore, it was not open to the Courts 
below to take cognizance of the alleged 
payment. - ; - 

It is common ground that when the 
objection was preferred by Asa Ram 
90 days had expired from the date 
of the alleged payment. 

Order XXI, r. 2, sub-r. (3) lays down 
that “a payment or adjustment, which 
has not been certified or recorded ag 
aforesaid. shall not be recognised by any 
Court execuling the decree.’ If this 
provision of law be applicable, it seems 
to be clear to us that Asa Ram was 
never in a position to urge before the 
Court below that he had satisfied the 
decree. It is however, argued before us 
that although when a decree is being 
executed a judgment-debtor would be 
precluded from pleading payment if the 
alleged payment has not been certified 
to or recorded, yet when a transferee asks 
for execution of decree it is open to 
the judgment-debtor to raise such a plea, 
This argument is sought to be founded on 
second paragraph ofr. 16 of O. XXI of 
the Civil Procedure Code. This paragraph 
runs as follows: — 
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the Court has heard their objections (if 
any) toits execution.” 

It is urged that when a transfer is to 
be recorded, the judgment-debtor can 
raise any objection that he may. If this 
view be correct, this provision would 
militate against the provision in sub-r. (3) 
r, 2 of O. XXI of the Civil Procedure 
Code. i 

In our opinion, there is no- discrepancy 
between the two provisions. The judg- 
ment-debtor by r. 16 is allowed to raise 
any objection and this means that he shall 


be allowed to raise any objection 
which may be heard by the Court. 
If the judgment-debtor is precluded 


by law from raising any objection, if 
cannot besaid that r. 16 permits him to 
raise such an objection. a 
Then it is urged for the respondents 
that there is3a distinction between the Court 
which passed a decree and the Court 
which executes a decree. This argument, 
in our opinion, is not sound. Rule 16of 
O. XXI: requires that a transferee myst 
apply for execution to the Court which. 
passed the decree. This-means that ifa 


220 


decree has been transferred for execution, 
to another Court, that is tosay, toa Court 
other than the Court which passed. it, 
the transferee, in order to have execution, 
must go to the Court which passed the 
decree, and he would not be heard “in a 
Court to which the decree has been transfer- 
red for execution. The provision contained in 
r. 16 does not mean that the Court which 
passed the decree and to which an appli- 
cation has to be made for execution by 
a transferee of the decree, ceases to be 
an execution Court. Indeed, the applica- 
tion of the transferee must be an appli- 
cation for execution of the decree. 

On the language of the statute, there- 
fore, we are of opinion that the conten- 
tion of the appellant is sound. 

Coming to authority, it appears that 
the Bombay High Court in Raghunath 
Govind Mayekarv. Ganga Ram Yesu Mayekar 
(1) held on the authority of two Madras 
cases that it was open to a judgment- 
debtor to plead payment in answerto an 
application for execution by a transferee 
of the decree, although time had expired 
for pleading .a payment under Art: 174, 
Sch. Iofthe Limitation Act. The Madras 
High Court has by a subsequent Full 
Bench decision, namely Nalam Subramanyam 
v. Derara Ramaswami (2) dissented from 
their previous judgments, on which the 
learned Judges of the Bombay High Vourt 

ied. . . 
rehe this Court theres a decision which 
is yet unreported* of two, learned Judges 
in Murari Lal v. Raghubir Saran, 
ecution lirst Appeal No. 356 of 1932 
decided on November, 1933, in which it 
was held that the Madras Full ‘Bench 
view was preferable to the Bombay view 
taken in Raghunath Govind Mayekar v. 
Ganga Ram Yesu Mayekar (1). f 
_ We are in entire agreement with the 
decision of our Court. 

In the result, we allow the appeal, set 
aside the order of the Oourt below and 
direct that the appellant's application be 
accepted by the Court of first instance and 
the execution be proceeded with. ‘The 
appellant will have his costs throughout. 

N. Appeal allowed, 


(1) 75 Ind. Oas, 893; 47.B643;25 Bom. L R474; 
A ITR1923 Bom 404. g 

(2) 137 Jnd. Cas. 28: 55 M 720; (1932) MW N 190; 
62 M J.J 562; 35b W538; A | it 1932 Mad. 372; 
Ind, Rul. (1¢32) Mad. 335, 


.*Since reported in 14> Ind. Cas. 1118; A I R 1934 All, 


209; (1974) A L R523; (1934) ALJ 198;6R A 82. 
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CALCUTTA HIGH COURT 

Civil Rule No. 465 of 1933 

May 9, 1933 

GUHA AND BARTLEY, JJ. j 
DACCA CO-OPERATIVE INDUSTRIA 
UNION Lro.—DEFENDANT - PETITIONER 
VETSUS 6 

DACCA CO-OPERATIVE SANKHA 

SILPA SAMITY LTD., AND = 


PLAINTIFES— OPPOSITE PAR 

Co-operative Societies Act (II of 19 D), s 48— 
Suit referred to arbitrator—Subsequent suit in 
Civil Court questioning the reference to, appointment 
of and procedure adopted by, arbitrator—Maintain:- 
ability of—Award by arbitrator who cannot be legally 
appointed as such—Validity of. 

An award was made by an arbitrator in a siut filed 
under the Co-operative Societies Act: ` 

Held, that the Civil Court could entertain a suit 
to have the award declared invalid questioning the 
reference to arbitration, appointment of arbitrator 
aad the procedure adopted by an arbitrator. 

An order if made bya person appointed .as arbi- 
trator, who could not be appointed such an arbitrator 
under the law oran order made by such an arbi- 
trator inthe abuse of the powers conferred upon 
him, is a nullityfand cannot affect the rights and 
obligations of the parties. 


_ C.R. from an order of the First Court, 
nD Tadge Dacca, dated January 23, 
1933. - ; 
` Messrs. Sarat Chandra Basak and Nasim 
Ali, for the Petitioner., 

Mr. Ramendra Chandra Roy, for the Op- 
posite Parties. 


Order. -The allegations of fact con- 
tained in tke plaintin Suit No, 54 of 1932 
in the First Court of the Subordinate Judge, 
Dacca, against an order passed in which 
the application to this Court on which this 
Rule was issued, was directed, are set out 
in the affidavit filed in this Court on 
behalf of the opposite parties in this Rule, 
the plaintiffs in the suit. The plaint- 
iffs are firms eight in number carry- 
ing on` business as Dacca Co-operative 


Sankha Silpa Samity Ltd., (Nos. 1 to 8), 


the defendants inthe suit being the Dacca 
Co-operative Industrial Union Ltd., the 
opposite parties in this Rule. It appears that 
the plaintiffs became the share-holders of 
the defendant Union in the year 1924, on 
subscribing shares which were fully paid 
up. It was stated in the plaint that there 


> was an agreement for reduction of shares 


of the plaintiffs in the defendants’ business. 
and for adjustment of accounts with a 
view to make the plaintiffs free. from 
liability to the defendants. The accounts 
were, it was alleged, not adjusted; and 
demand notices were issued on Septem- 
2¢ 13, 1930, upon the plaintiffs for pay» 
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- 1931 
ment of arrears stated to be due from them. 
Objeciion was raised to the demand thus 
made and liability was denied by the 
Samity. Suits were thereupon instituted 
according io the provisions of the Co- 
operative Societies Act, 1912 and the rules 
framed thereunder, by the Secretary to 
the defendant Union. The plaintiffs in 
the suit, the petitioners in this Court, allege 
that ey did not know whether 
plaints were filed by the Secretary of the 
defendant Union or whether any reference 
was made by the Union, the plaintiffs did 


not receive any copy of the plaint or any. 


other material or materials excepting the 
summons from the Inspector of Uo-oper- 
ative Societies, intimating that the suit 
was fixed for final disposal on September 
16, 1930. 


It appears that the plaintiffs appeared 


before the Inspector on September 18, 
1930 and were informed that he had been 
appointed arbitrator by the Assistant 
Registrar, Co-operative Societies. The 
plaintiffs applied to the Assistant Regis- 
trar on September 24, 1930, for the appoint- 
ment ofan arbitrator on their behalf, 
under r, 22 of the Rules under s. 43, Co- 
operative Socities Act, -No order was how- 
ever made on the application so made. 
On October 26, 1930, the case was heard 
by the arbitrator appcinted by the Assis- 
‘tant Registrar. Ths deposition of the 
Head Clerk of the defendant Union was 
recorded, and some evidence on the side of 
the plaintiff Samity was also recorded 
although they had no notice to appear 
before the arbitrator on October 26, 1930. 
It. was further alleged that the evidence 
cought to be adduced on behalf of the differ- 
ent, Samitys, three of whom only were in- 
formally represented befo.e the arbitrator, 
was not taken; Lhe’ evidence tendered by 
the other Samitys was not received. On 
November .4, 1930, the plaintifis Samitys 


appear to have filed written statements. 


‘before the arbitrator, witnesses were cited, 
sume docaments were filed, others were 
called for: the arbitrators however did not 
accedeto the prayers made by the peti- 
tioners in the matter of summoning wit- 
nesses and production of documents. 

An award against the plaintiff Samitys 
followed; and the suit out of which this 
application has arisen was thereupon in- 
stituted by the Samitys calling into ques- 
tion the reference to arbitration, as also the 
appointment of the arbitrator and the pro- 
cédure adopted by ihe. arbitrator. ‘The 
allegation of the plaintiffs in the suit 
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pointed clearly“to the fact of the abuse 
of .the power of the arbitrator, who had 
fixed a liability of Rs. 82,081-12-6, so far 
as the plaintiffs were concerned and a 
declaration was prayed that the award 
was invalid, void and without jurisdiction, 
and not enforceable in law. Prayer was 
also made in the suit for setting aside the 
award. The defendants in the suit, the 
Dacca Co-operative Industrial Union 
Ltd. raised the defence that the Civil 
Court had no jurisdiction to entertain the 
suit, which was considered by the Court 
below at their instance, before evidence 
was gone into, on the merits of the case, 
as in the words used by the learned Sub- 
ordinate Judge as “a point which cuts to 
the merits of the suit.” The learned 
Judge has held by his order, recorded on 
January 23, 1933, that the jurisdiction of 
the Civil Court was not ousted to consider 
the points whether the appointment of 
arbitrator was valid and whether the 
arbitrator abused his power ar not. Tt has 
further been stated by the learned Judge 


-in his order that those points could not be 


decided at the present stage and a final 
decision on the question of jurisdiction ag 
raised by the defendant, could not be given 
before evidence in support of the alleg- 
ations of fact made in the plaint have 
been considered in the light of facts pro- 
ved inthe case and that the issue on the 
question of jurisdiction was to be further 
considered after evidence in the case has 
been adduced. The question for consider- 
ation in this Rule is whether the Court 


-below was right in holding that the Civil 


Court had jurisdiction to entertain the 
suit. It may be stated atthe outset that 
we are not very much ‘impressed with the 
reasons given by. the learned Judge in 
the Court below for overruling the con- 
tention of the petitioners in this ‘Court that 
r. 22 (6) framed by the Local Government 
under s. 43, Co-operative Societies Act, 
was not ultra vives. As it is however not 
necessary for us to give our decision on 
that question, in the case before us, we 
refrain from expressing any opinion on the 
same. 

On the question of jurisdiction of the 
Civil Court,. we are clearly of opinion that 
there is nothing contained in r. 22 (6) to 
which reference has been made above, 
which would lead to the conclusion that the 
Civil Courthad no jurisdiction to enter- 
tain the suit as framed. It-would nol. be 
right to hold, onthe definite allegations of 


fact made in the plaint before the Cours, 
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that there was any admission. of‘fact which 
could oust such jurisdiction.: The power 
to appoint the arbitrator was questiofied 
by the plaintiffs on averments of fact; the 
exercise of jurisdiction by the arbitrator 
was questioned; it was definitely alleged 
that the arbitrator had abused his powers; 
and that a decision was given by the 
arbitrator against the plaintiffs after 
following a procedure which was whoily 
irregular and illegal. In our judgment, 
the decision of the arbitrator, which it ap- 
pears was affirmed on appeal to the Assis- 
tant Registrar, Co-operative Societies, 
could not be treated as conclusive between 
the parties concerned, in view of the 
allegation made inthe plaint filed before 
the Subordinate Judge in the Court below 
nor are we ina position to hold thit on 
the allegations in the plaint the plaintiffs 
were*debarred from asserting their rights 
before a, Court of Civil Judicature. A 
question of jurisdiction was involved on the 
facts stated in the plaint before the Court, 
and it was for the Court to decide whether 
the decision of the arbitrator given 
against the plaintiffs, the petitioners’ in 
this Court was one made with jurisdiction. 
An order if made by a person appointed 
as arbitrator, who could not be appointed 
such an arbitrator under the law or an 
order made by such an arbitrator, in the 
abuse of the power conferred upon him 
isa nullity, and cannot affect the rights 
and obligations of the parties. In the 
case before us, regard being had to the 
facts alleged inthe plaint, the Court below 


has rightly held that the decisiuns on. the” 


question of jurisdiction of the Civil Court 
‘ to entertain the suit, as raised by the 
defendants, petitioners in this Court, de- 
pended on the consideration of facts, and 
such decision could only be given after 
evidence has been adduced by the parties. 
The suit as instituted by the plaintiffs 
was maintainable, and could not be thrown 
out at the present stage. f 

In view of the conclusion we have arrived 
atas mentioned above, this Rule must be 
discharged and the order of the Court 
below passed on January 23, 1933, affirmed; 
and we direct accordingly. The petitioners 
are to pay the costs of the opposite parties 
in this Rule, the hearing-fee is assessed at 
two gold mohurs, 


D. Rule discharged. 
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ALLAHABAD HIGH COURT 
Criminal Revision No. 749 of 1933 
December 19, 1933 
NI. uart ULLAH, J. 
MITHAN LAL—AccgseD 
VETSUS 
EMPEROR Ovposits Party 

U. P. Prevention of Adulteration Act (VI of 1912), 
s. 4—Article of food commonly assumed to centain 
foreign admixture not injurious to health-gOffer for 
sale of the article— Article found to cor tin only 
such mixture—Implied warranty by seller, if broken 
—Offence, if committed—Prosecution by Municipality 
— Precaution, necessity of. 

If a particular article of food is commonly as- 
sumed to contain a foreign mixture not injurious to 
health and the article offered or exhibited for sale 
by the accused is found to contain such mixture and 
no more, the implied warranty held out by him is 
not broke. and he cannot be held to be guilty of 
an offence falling under cl. (B; ofs.4, U. P. Preven- 
tion of Adulteration Act E 

Where there is nothing to show that the accused 
offered to sellor exhibited for sale wheat flour 
which contained barley flour to any but anegligiblé 
extent and that it was due to a cause other than 
the inevitable one, na'nely, the presence of barley in 
wheat érop when the latter was thrashed, and'there 
is nothing to indicate that the flour whith’ the 
accused cffered for sale was to the prejudice of the 
purchaser -desirous of purchasing wheat  flour’com- 
moaly accepted as such, the eviderce falls short of 
the requirements of s.4 and’ the accusedis not 


. punishable. 


I'he Municipal authorities should ascertain, before 
launching a prosecution whether the case isone in 
which adulteration can be clearly shown to'be of the 
character made punishable by the Act Ittishighly 
desirable that if there is any danger~of a prosecu- 
tion proving abortive, no attempt shotld be maae to 
launch it. oe x 4 

Criminal Revision from an order of the- 
Sessions. Judge, Moradabad, dated July 28, 
1933. are 

Mr. L. M. Roy, forthe Applicant. “ 

‘the Assistant Government Advocate, for 


the Crown. bik 


Judgment.—This an application for 
revision by one Mithan Lal, who was coi- 
victed of an offence under s. 4 of the 
U. P. Prevention of Adulteration Act, 
No. VI of 1912, and sentenced to a fine. 


a 


of Rs. 30 by a Magistrate, First Class, - 


` Moradabad. 


The applicant deals in wheat flour. A 
sanitary Inspector in the employment of 
Local Municipal Board took a sample 
of the flour which was then in his 
shop and sent it to the public analyst, 
who detected a mixture of barely flour. 
The anaylst did not, however, mention 
the proportion in which barley flour 
was found mixed with the wheat flour. 
His report is consistent with the hy pothesis 
that the percentage of barely flour was ae- 


giigible or infinitesimal. It is equally coupig- . .. 
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tent with the hypothesis that ‘extent of 
barely flour was quite appreciable. In 
this state of uncertainty the case must be 
decided on a hypothesis most favourable 
to the accused. The question is whether 
the applicant “can be held to be guilty of 


an offence described ins. 4 of the U. P.. 


Prevention of Adulteration Act. That sec- 
tion is divisible into two main parts and 
may be #ated as follows :— 

(A) Whoever sells to the prejudice of the pur- 
chaser any article of food or any drug which is not 
of the nature, substance or quality of the article or 
drug demanded by such purchaser ; or 

“B) (Whoever) sells or offers or exposes for sale 
or manufactures for ssleany article of food or any 
drug which is not of the nature, substance or quality 
which it purports to be, shall be punished. ...” 
The proviso to the section mentions seve- 

- ral exceptions, one of which will -have to 
be taken into consideration. for the pur- 
poses of this case. It lays down that: 


“No offence shall be deemed to have been committed 
where in the process of production, preparation or 
conveyancé of*such article of food or drug some 
extraneous substance has unavcidably become inter- 


mixed,therewith.” l 
It-séems to me that in a case falling 
under category (A) mentioned above the 
seller is taken to have given an absolute 
warranty of quality.’ If the purchaser de- 
mands=pure wheat flour and the seller prc- 
fesses ‘{o-sell pure wheat flour, which turns 
out on analysis to have even a-negligible 
mixture: of.barley flour, warranty of quali- 
ty .expressly ‘given is clearly‘broken and 
thé:seller:is guilty òf an offence under 
s. 4. If the purchaser demands. pure 
“wheat flour but the seller warns him that 
a- negligible percentage of barley flour 
is mixed with or may be found to be 
mixed with it, as is.generally the case, it 
would seem that. the’ seller cannot beheld 
to be guilty under the first part ifa mixture 
of . barley flour ïs detected to an ex- 
tent which is negligible and which does 
not prejudice the purchaser. The whole 
object of this part of the section seems to 
be to prevent deception or misrepresenta- 
-tion. If the accused frankly informed the 
purchaser that the wheat flour, which he 
offered forsale, must containa negligible 
quantity of barley flour, as is the case 
with wheat flour generally accepted as pure 
wheat flour, he cannot be considered to 
have been guilty of any deception or mis- 
representation if, or analysis, barley flour 
is merely detected in the wheat flour. The 
purchaser in such a case, should be de- 
emed to have demanded, after hearing the 
statement of the. seller, 
-@8 is. generally accepted as pure wheat 
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such. wheat flour: . 


293° 


ria fact - contains a negligi- 
ble, proportion* of barley flour. 
Emperor *vi Budh Sen(1) the purchaser 
demanded “pure wheat flour” and the 
selléx:supplied flour representing to be such 
and*without mentioning the fact that a 
negligible proportion of barley flour might 
be found mixed with the wheat flour. It was 
held that the offence was technically made 
out. lt was clearly a case falling within 
the category (A) mentioned above. The 
public analyst had not mentioned in his 
report that barley flour was discovered in 
any particular proportion. It was also a 
case in which barley flour had merely 
been detected in the wheat flour. Con- 
viction was upheld because of the unquali- 
fied warranty of quality given by the ac-. 
cused. ae 
„Cases contemplated by class (B) mention- 
ed above stand on a slightly. different 
footing. In such cases the seller’is.assum- 
ed to have given an implied warranty to 
the effect that the article of food which is 
offered or exhibited for sale is, in fact, 
what it purports to be. If a particular 


flout“ but -in*?. 


‘article of food is commonly assumed to con- 


tain a foreign mixture not injurious to 


-héalth and the article offered or exhibited 


for sale by the accused is found to con- 
tain such mixture and no more, the im- 
plied warranty held out by him is not 
broken and he cannot be held to be guilty. 
of an offence falling under class (B) men- 
tioned above. In the present case the ap-. 
licant. offered to sell wheat flour,: which is 
generally understood to mean wheat flour 


with a negligible admixture of barley flour. 


Itis in evidence that wheat flour, howéver 
pure, must contain mixture of barley flour 
to an extent which canonly be traced by 
an analyst and cannot be detected by an 
ordinary consumer, however fastidious he 
may be. It is a matter of common know- 
ledge that wheat crop,when gathered, gene- 
rally contains a certain percentage of barley 
which it is not worth while to remove in 


‘view of the trouble involved in the pro- 


cess and in view of the negligible propor- 
tion in which it exists. Mixture of barley 
flour arising from such a cause cannot 
make the flour any the less pure wheat 
fiour, as is popularly understood. Where, 
however, barley flouris mixed with wheat 
flour so as to increase the bulk of the lat- 
ter, different considerations would obviously 
arise. Barley is cheaper than wheat and 
if a seller takes advantage of the great 


{9148 Ind, Oas, 384; 6 R 694; 350r L J 
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resemblance between the barléy flour aud 
the wheat flour and sells as pure wheat 
flour an article which hast§nitppreciable 


| proportionsof barley flour, 2hééannot- be 


considered*‘to be selling what*ptirpgris to 
be wheat flour and generally accepted as 
such. In such a case an offence falling 
under the-second category: mentioned above , 
is clearly made out. : f oe 
Iu the case before me there “is nothing” 
io show that the applicant offered to seil . 
or exhibited for sale. wheat flour which 
contained barley flour-to any but a negli- 
gible ‘extent ‘and that it was due to a 


` cause, other than the inevitable*one, name- 
-ly, tthe’ presence of barley in wheat crop 
“when theylatter h 
‘nothing to indicate that the flour which 


was thrashed. There is 


the décused offered for sale was to the pre-.- 
judice of thé purchaser desirous of purchas- 
ing “wheats four commonly accepted as? 
such, Ia this view Iam of opinion that 


the: evidence falls short of the requirements- 





barley flour d 
wheat flour in the shop of thë applicant. 
The Magistrate agreed to ask for a further, 
report but on condition of the*applicant 
paying. the. fee of public analyst. The ap- 
plicant. does not: appear:to have complied 
with ‘this condition ~and no further report 
was asked for.” It is not possible to draw’ 
any inference for‘or. against the accused ` 
from the circumstances mentioned- above. 
The Municipal authorities should ascértain: 
before, launching a prosecution whether the 
case.is‘one in which adulteration can be 


. clearly; shown ‘to ‘be of the character made 


punishable by the Act, It: is highly de- 
sirable that if there is any danger ofa 
prosecution proving’. abortive, no attempt 
should be made to launch it. 


For the reasons given above, I accept“ 


thisrevision, set aside the conviction and 
sentence passed on the applicant Mithan- 
Lal and direct that the fine, if paid, be 
refunded. aa A 


. EJ e? 
z me Dri = ER 
N. 4 . | Conviction set asidé?- . 


. applies tothe case before me. 
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BR sdh. - S Ta 
J=GALGUTTA. HIGH COURT 
“Orginal Suit No. 725:0f 1933 

be. July 25,1933 ~ 
“SPANCKRIDGE, J. i 
A. C. DASTOOR-— PLAINTIRF 
hgs 2 versus 8. RS 
aH. A. KANDAWALLA— DEFENDANT 

Civil Procedure Code (Act V of 1918), 8. 47, 
0. XXXIV, r.14—Decree creating a charge—Separate 
suit to enforce it—Maintainability of.  ' 

A separate suit to enforce a charge, cr@ated by a 
money decree, is not maintainable under s. 47, Civil 
Procedure Code; it must beenforced in execution of 
the decree which created it. Order XXXIV, r. 14 isnot 
applicable to such cases. Hari Sankar Rai v. Tapai 
Kuer (1) and-Ambalal Bapubhai v. Narayan Tatyaba 
(2), Teferred to. cae o 

Mr. J. N. Mujumdar, for the Plaintiff. ... 

. Messrs. B. C. Ghose and S. P. Chowdhury, 
for thesDefendant. | Tete Ngee A 

- Judgment.—In this čase, the only ques- 
tion is‘one with regard to procedure. The 
plaintiff brought a suit “for -dissolition of 
partnership and for accounts and the 
appointment of a Receiver, On*June 8, 
1932, a consent decree was passed. The 





relevant paragraphs of the terms of sethle- 


ari 


ment annexed tothe decree are terii (a), 
“which provides ‘that the ‘defendant shall 


ay the sum of Rs. 4,000 with interest’at.6: 


3 
P | 7 
per cent, until payment,and terma(b), which 


provides thatthe principal. sum With, intese 


“rest shalKform a first GHarge on the. assets. 


including the goodwill, ; stock ind¥ade; and 
outstandings, present and -futiive,3df-thé ` 
business in question. The terms of settlé- 
ment also include liberty to apply. , 7 

- The present suit has been bréfight for 
the purpose of enforcing ‘the charge crested.. 
by thesecond term in the terms of settle- 
ment. The defendant ‘maiitains that the 
suit is unnecessary, and that the plaintiff. 
could have obtained-all the relief to which. 
he is entitled by executing the consent 
decrée. I'am of opinion thatsthe . defend- 
at's ‘contention is orrect. It is not. 
uncommon for suits- to be brought to 
enforce a charge upon immovable property 
created ‘by a decree. The reason for this’, 
is that; owing to the provisions’ zof © 
O. XXXIV, r. 14, the person, in whose favour 
the decree creates a charge, is precludéd 
from enforcing it by execution, unless the 
decree specifically makes provision to the 
contrary., I do not think that the rule 
16 is not 
accurate to say that, in the former suit, the 


` plaintiff 


“obtained-a decree for payment of money in satis» 


~ faction of-a claim arising under a mortgage.” 


‘The whole of the order isin fact inappli-. 


¿ cable: to the -cireumstances..6f the present .. 


a 


21.-Bom, L R 628, 
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case, since it is explicitly concerned with 
suits relating to-mortgages of.immodvable 
property. . The former suit is’ not a:suit of 
that description. Moreover,-.even where 
immovable property is--concerned, unless 
the suit-can be- brought Within the four 
corners of r. 14, the Court will allow +the 


mortgagee (if Imay call him so), to enforce” 


his right by execution. I need only refer 
to HarigSankar Rai v. Tapai Kuer (1) and 
Ambal, Bapubhaiv. Narayan Tatyaba (2). 
In my judgment, the suit is one that is not 
maintainable by reason of the provisions of 
s. 4%, Civil Procedure Code. However, 
under sub-s. (2) of that section J am at 
liberty.to’treat it as an application for exe- 
cutionimade in the former suit. I there- 
foré:appdint a Receiver of the property 
charged, with power to sell the samie and 
apply the proceeds in satisfaction pro tanto 
of the decree obtained by the plaintiff. The 
plaintiff must however pay the defendant 
his costs ofthis suit, but will be entitled to 
add thé‘tosts of an application for execution 
to his claim. 

- (Wg, Gas 923; A I 
P LT 802, g 
z.) 51 Ind. Oas. 99; A I R1919 Bom 56; 43 B 631; 


Order accordingly. <. 
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August 9, 1933 . 
k TYABIT, J. ; 
EBRAHIM ALIBHAI AKUJLAND OTHERS — 
> Wa PLAINTIFFS —APPELLANTS | - 
VeTSUS . 
_ BAI ASI AND OTHERS ~ DEFENDANTS— 
- RESPONDENTS 

Muhammadan Law—Gift— Musha, doctrine of— 
-Gift to two persons joinily—Validity of—Transfer 
.of possession—Necessity of —Question as to whether 
gift is complete—Frinctles—Muhammadan Law texts 
—Interpretation: a 

A Muhammadan purported to make a gift of 
several lands to his daughters and calling the tenants 
directed them to pay the rents to the two 
daughters which they did. Subsequently he executed 
two deeds of gift of his lands and houses to his 


> 
Ca 


-daughters who went into possession. The gift was 
“contested on the ground that it was invalid because 


-of the doctrine of ‘musha’ and -because of absence of 

Held, that the donor hadieft nothing undone, that 
he would have doneif he had intended to complete 
the gift and that there was I 
possession to the donees. -Ameeroonnissav Abedoom~ 


., nissa Kh con (4), referred to » [p. 226, col, 1.] 


Held, also, that the gift to two daughters jointly 
was valid even though the, shares were not divided 
and noseparate possession was given; and that 
whether the shares given tothe doness were equal or 
unggual, once the. donor had parted with complete 
possession in fayour of the donees, the donees became 
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complete transfer of - 


225 


the transferees of.: the property and the gift was 
complete „p. 228, col.].} d A 

In all cases-in.which the question is raised whether 
a gift govetned* by Muhammadan Law has been 
com pleteds*the most satisfactory method of dealing 
with the questidiis to direct attention fo the conduct 
of the donowand7-the donee after the titie when the 
gift is“said to have been completed. If, after that 
time the alleged donor continues to take the benefit 
of the subject of the gift—of reaping the harvest, 
of the recovery of the rents or profits, or actual 
occupation or of such other benefit, whatever it be, 
ag can accrue.to thd owner from the ownership of the 
particular subjectofgift—then the possession of the 
subject of the gift has not been transferred. If 
the donee is permitted, directly or indirectly to 
receive the benefit, then the possession is transferred. 
Allah Rakha v, Ali Muhammad (3), followed. [p. 
226, col. '2.] 


In interpreting Muhammadan Law texts,the opinions. wot 
of Abu Yusuf and Muhammad where.they agreeareto-  _ 
be preferred tn the opinion of Abu Hanifa where they ren ate 


differ from him. {p 227, col. 1.] Bae 
S. C. A. from the decision of the District 
Judge, Broach, in Appeal No. 97 of 1927, 
confirming the. decree passed by the 
Subordinate Judge; Jambusar, mm “Civil 
Suit No. 23 of.1926. SUR 
Mr. N. N. Majmudar, for the Appellants. 
. Mr. G. N. Thakor, (with him Mr. I.B. 
. ,Deasi), for the Respondents’ 


refers -to the effect ofa gift purported to be 
made by.one Abraham Wajir Mahomed. 
“He died leaving a-widow, Ashi (defendant 
No, 1).and two daughters, Huri and Mulak. 
Prior to 1896, the deceased had purported 
- to make a gift of several lands to his 
daughters. He called the tenants. at the 
‘time and directed them to pay.,the rents 
‘to the two daughters, which. they, ‘did. 
“ Subsequently, on March 7, 1896;the‘exécited 
two deeds Exs. 225 and 228. 
` The gift has been contested in this Court 
‘on the ground that it iè invalid in. its 
inception because of the doctrine of ‘musha’ 
and that in any case there has been no such 
special pcssession or transfer as,, it -is 
alleged, the law requires when a gift is 
‘made jointly to two donees, : 
Reliance is placed in the first instance 
‘upon Bibi Bilkis v. Wahid Ali (1). That 
case is entirely different. There the donor, 
Turab Ali, purporied to make a gift in 
‘favour of bis two sons, and two grandsons 
by a predeceased son. A third of the 
property was to be taken by each son, and 
a, third by the grandsons. But the donor 
-48.stated in the judgment to have remained 
in possession of the property and adminis- 
fered it during his life-time. The decision 
did not turn upon there having been an 
attempt to make a gift of ‘musha’.. It wag 
, _ (l) 114Ind. Oes 204; 7 Pat. 118; A IR 1928 Pat, 
“188; IOP LT 402, ` ; : 


< 


R 1926 Pat. 31; 4 PA 6: Judgment. The.question in this appeal’ ` 


226: ; 
not held that being buch an attempt, it 
must fail. The decision turned upon there 
having been no transfer of pcsséssion. The 
principle to ke followed in deciding such 
cases is laid duwn at p. 123* of the 
report. 

“ The validity cf a gift of ‘musha’ must be tesied 
in the same way as of any other gift: there must be 
as complete a transfer of the possession of the 
subject of gift as the circumstances permit; and the 
donee is not entitled to claim anything to be done 
in his-favour that the donor has not done: the Courts 
are inclined to uphold a gift of ‘musha, i.e, of an 
undivided rart of the property, except where the 
omiesion to separate the portion of the property 
which is the subject of gift from the rest of it, is 
taken asan indication that there has been, in effect, 
an incomplete transfer, which the donor would have 
“completed by partition, had he intended to complete 
the gift." - . : 

.I respectfully adopt this exposition as 
laying down the law correctly. . 

‘Analogy is rather to be found” 

said Lord Macnaghten, f 

“in the cases relating to voluntary contracts or 
transfers, where, if the donor has not done all he 
could to perfect his contemplated gift, he cannot be 
compelled to do more”: Mahomed Bukhsh Khan v, 
Hosseini Bibi (2) citing Kali-Das Mullick v. Kanhya 
Lal Pandit (3). 


In the case before. me the donor left 
nothing undone, that he would have done 
ifhe had intended to complete the gift. 
The tenants were called and asked to pay 
the rents to the donees. The rents were 
actually paid to the donees. The donor 
after the date of gift did not in any way 
take the benefit of the subject of the gift. 
. Thë benefit was taken solely by the donees. 
There was as complete a transfer of posses- 
sion ascan beconceived. The donor did not 
retain-any control over the property. The 
donees had it wholly. Each donee had a 
right to a definite share of the rent: See on 
this Ameeroonissa v., Abedoonis:a Kha- 
toon (4). f 

The decision of the question would have 
been. rendered beyond question or cavil, 
had the learned Judges considered the es- 
sential point as, I think, with all respect, 
it must be considered. In all cases in 
which the question is raised whether 
a gift governed by Muhammadan Law 
has been completed, the most satisfactory 
method of dealing with the question is to 
direct attention to the conduct of the do- 
nor and the donee after the time when 
the gift is said to have been completed. 


Ga A81; 15 0681; 5 Sar. 175; 12 Ind. Jur. 291 
(3) ILIA 218 at pp 229,233; 11 O 121; 4 Sar, 578; 

8 ind. Jur. 638 (P 0). a 
P210; 2 IA87;15B LR 67; 
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4) 23 W R 208 at 
3 Sar. 423 (P ©) 
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If, after-that time thè alleged 7donor cons. 
tinues to -take the benefit of the subject 
of the-gift—whether it consists of reaping. ` 
the harvest, of the recovery of the rents 
or profits, or actual occupation, or of such. 

other benefit, whatever it be, as can ac- ` 
‘crue to the owner from the ownership of 
the particular subject of gifb— then. the 
possession of the subject of the gift has 
not been transferred. If the done§ isper- 
mitted, directly or indirectly to receive the 
benefit, then the possession is transferred: 
lf this simple rule which has been enun- 
ciated in previous decisions were follow- 
ed, much difficulty would be reméved 
from the issues relating to the completion 
of gifts: Allah Rakha v. Ali Muhammad 
(5) and the cases there cited. aR ox 

There was a second argument placed 
before me, to the effect that “A gift of prop- 
erty, which is capable of division, to two 
or:more persons without dividing it is in- 
valid ; but it may be rendered validif se- 
parate possession is taken by each donee 
of the. poriion of the property given.to 
him” citing Sir Dinshah Mulla’s Muhamma- 
dan Law, 10th Ed., p. 121, s. 135. The argu- 
ment involves two propositions. -Frst, that 
avalid gift cannot be made totwo or more 
persons (jointly) of property which is ca- 
pable of division. Secondly, that such a 
gift though originally invalid may ‘be ren- 
dered valid if—and apparently, only, if— 
separate possession,(by which is presumably 
meant possession of separate portions of 
the subject of the gift) is taken by the 
donees severally. This would imply that 
ihe property is divided off : it is not clear 
whether the donees may divide of their 
own accord or the donor must do so. f 

I cannot accept this argument. The autho- ` 
rity of the Fatawa Alamgiri and Hidaya is ` 
directly against it. In Baillie’s Muham- 
madan Law, 2nd Ed., at p. 524, it is stated 
that :— 

“The gift ofa mooshaain property that admits of 
partition, to two men or toa group, is valid ac- 
cording to the two disciples, and invalid according 
to Aboo Huneefa. Lut it is not void; so that 
it avails to the establishment of property -by pos- 
sesssion, ay 

“Confusion on both sides in property susceptible 
of partition prevents the legality of gift, according 
to them all; and when the confusion is only on 
the side of the donee, it prevents the legality of the 
gift, according to Aboo Huneefa, though it has not 


that effectin the opinion of the disciples" Bail. I 
524, 525. 


The Hidaya is to the same effect: See 
Grady’s edition of Hamilton's translation, 
p. 485. Later it is stated that the opinion 
1 ae Ind. Cas, 741; 9 Lah 567 at p 573; AIR 1929 

aD, t è “Lo 


€ 
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of the two disciples is to be preferred to that 
of Abu Hanifa. > 

If this is taken in conjunction with the 
trend of decisions in India: and the deci- 
sions in Muhammad Mumtaz Ahmad v. Zu- 
baida Jan (6), Ibrahim Goolam Ariff v. 
Saiboo (7), Bachoo Hurkisondas v. Mankore- 
bai (6) (to which Ishall refer again), Ebra- 
himbaiĝv. Fullai (9), and Mullick Abdool 
Guffoo v. Muleka (10), there is no doubt in 
my mind as to the necessity for follow- 
ing (in preference to the opinion of Abu 
Hanifa) the opinion of the two disciples: 
that a gift to two or more donees jointiy 
is valid, notwithstanding that the donor 
has not divided the shares of the donees, 
nor given separate possession: and this 
without falling back either upon the prin- 
ciple that when the two disciples are ag- 
reed, then their opinion is generally fol- 
lowed in preference to that of Abu Hanifa; 
or on the other rule that where there is a 
difference of opinion amongst the authori- 
ties, the Court has the power to select that 
one which is most in consonance with 
justice. 

This last rule is stated in the Alamgiri 
with direct reference to- musha’: “When 
the Judge has given his decree for the 
validity of a wagf of moosha, his decree 
is operative, as in all matters on which there 
is a difference of opinion”: Bail. 1, 573. In 
Fakir Nynar Muhammad Rowtherv. Kan- 
dasawmy Kulathu Vandan (11) Mr. Justice 
Abdur Rahim refers to this rule and 
suggests that a rule more in consonance 
with substantial justice may be sought not 
only within the fold of the particular 
school of Sunni law, but even from one 
the other three schools. The rule 
has been thus stated in the Tagqbat-ul- 
Hanafia :—. | 

“When Abu Hanfia is on one side, and Abu Yusuf, 
and Muhammad on the other, the mufti is at liberty 
if he chooses, to follow the opinion of the latter 


two. Butif the one or the otheris of the. same opin- 
ion as Abu Hanifa, the mufti is obliged to prefer that 


- opinion, unless jurists of authority have declared their 


opinion to the contrary.” 


This is translated in Journ. As., 4th Series, 
Volume 15; and is also referred ‘to in 
Morley’s Diges:, Volume 1, p. 262 ; and is 


A 469; 16 TA 203; 5 Sar. 433 (P C) 


(a) La 
( 
7 


7) 35 Olatpp. 11. 17; 23; 341 A 167; 4LBR 
Bom, LR 872: 4 A L J 572; LOWNY 
J 695: 17M LJ 408: 2 M L- T .79 (PC) 
(8) 34 I A 107; 31 B 373; 9 Bom. LR 646;2ML T 
J 


9) 26 B 577;4 Bom, LR 160. 
(ly 10 O 1112. z i 
(11) 14 Ind, Cas. 993; 35 M,120. 
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in accordance with the rule in the civil law, 
Justin., 1, 2, 8, 203. g i 
In Macnaghtens Muhammadan Law, 
para. 6 at p. 50, the law is stated 
(with all respect) incorrectly, in view of 
what I have stated from the Fatawa 
Alamgiri and Hidaya and the decisions 
of the Privy Council. But even in Macna- 
ghten the reason of the rule is thus stated: 
“delivery of the gift cannot in that case 
be made without including something 
which forms no part of the gift.” This 
indicates that possibly the learned 
anthor had not present tohis mind the 
distinction between two kinds of ‘musha’— 
between the confusion being on both sides 
and confusion being only on the side of the 
The first case is where the donor 
gives an undivided part of something and 
retains the undivided residue to himself. 
In that case es he retains an undefined 
share, the subject of gift is itself indefinite 
and this implies that nothing is.transferred 
to the donee: the ratio being that if any- 
thing had been transferred it would have 
been definite. The second case is where 
the entire subject of gift is given away to 
several donees: but the share of each, though 
declared, is not divided off. In this case 
there is nothing to prevent the transfer tak- 
ing place. 
Again at p. 201 of the Macnaghten’s. Mu- 
hammadan Law, an extraordimary ‘decision 
is reported: that even where the donees 
come toa division of property which haa 
been jointly given to them by the donor, 
if the division is made sometime after the 
ift, the gift is not valid :— ig 
“Jt appears, in this case, that ths property given 
was divided by the donees with the consent of the 
donor, two or three months subsequent to the date of 
the deed of transfer. Such a proceeding is not legal. 


To render it valid, ib was essential that the delivery 
and the division should have been simultaneous.” 


This is contrary to all principles: a gift may 
be completed after the declaration and ac- 
ceptance: in this case it takes effect when 
the completion of the gift has been made: 
Bail. I, 520, 521, 524, 526-27, JL, 207 (second) 
Ma Mi v. .Kallandar Ammal (12), Muham- 
mad Mumtaz Ahmad v. Julaida Jan BS 
Ramasawmi Aiyan v. Vencatramatyan (19), 
Anwari Begam v. Nizam-ud-Din Shah (14), 


gs 
D 


(14) 100 Ind, Cas. 32: 54 I A23atp 31: 29 Bom. 
L R472; 25 A L J 69; A IR 1927 P O 22; (1927) 
M W N76; 38 MLT53;5R7;52 MLJ 362;4 OW 
N 300: 6 Bur. L J59; 450L J 268; 25 L W 679; 31 
O W N 625 (P 0) 

(13) 6 I A 196 at p205;2M91;50 LR 347; 4 Say. 
42, 3 Shome L R 39; 3 Ind Jur. 472; 3 Suther 663 

PO i 
C (14) 21 A 165 at pP- 171, 172; AW N 1899,8, 
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Jabedanessa Bibi v. Nazibal Islam (15) and 
Danoo Darjee v. Momtajoddi (16). In the 
case in Macnaghten, the only correct in- 
‘ference to make was that a declaration of 
“the gift had been repeated (if any was 
“needed) at the time when the donees with 
‘the consent of the donor separated their 
‘shares in the gift. 

Ibrahim Ghoolam Ariff v. Saiboo (7) 
‘shows that the law laid down in Macnaghten 
‘is overruled. Their Lordships did not ap- 
ply the rule of ‘musha’ though the subject 
of gift was ‘musha’ in both the aspecis that 
I mentioned a little earlier, or as Baillie 
puts it, “there was confusion on both sides.” 
In Muhammad Bukhsh Khan v. Hossaini 
Bibi (2) it was held that one of three sharers 
may give his share to either of the other 
two. In Rujabai v. Ismail Ahmad (17) 
Sargent, J., (as he then was) had arrived 
‘at a similar conclusion. He held that in 
regard to a gift by an English deed to three 
“persons as joint tenants the objection can- 
not prevail on the ground that the gift was 
40 be interpreted as a gift of the whole 
‘house to each donee. The Privy Council 
‘decisions had not been then given, other- 
wise he would have found it unnecessary to 
‘make the distinction. 

_ But I donot, by referring to these autho- 
rities, mean to indicate that there is the 
least doubt in my mind that a gift may be 
validly made at the present day in India 
to two donees, notwithstanding the fact that 
the two donees are to hold the property as 
tenants-in-common. I am emphatically of 
-opinion that whether the shares 
the donees be equal or unequal, once the 
donor has parted with complete possession 
in favour of the donees, the donees become 
the transferees of the property and the gift 
is complete. They may, if they so choose, 
continue to hold the property unpartitioned, 
or they may come to partition. If the 
donor had partitioned the Property and 
given it to them in two definite shares, 
they could have agreed amongst themselves 
to hold the property as tenants-in-common; 
and there could not have been any questicn 
raised as regards the validity of the gift. 

This appeal is dismissed with cósts. 

N. Appeal dismissed.. 
as. 38; 15 OW N 328, 


LC 
< Cas. 846;17 OL J 85, 
HOR 27at p 31. 
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OUDH CHIEF COURT 
Criminal Revision Application No. 41 of 
1934 
March 23, 1934 
Nanavotty, J. 

MOHAMMAD HUSAIN KHAN alias 
PHEKU Accuspep—AppLicant 
versus 
LEKHAI-— ComPLatnant—OProsl igi Party 
JM 


Penal Code (Act XLV of 1660), s. M9R— Com- 
plainant’s wife choosing to leave her husband and 


“live with accused of her own accord—Absence of 


evidence of concealment or detention—Offence under 
s. 498, if made out ` 

Wherein a case under e, 498, Penal Code, it 
was found that the accused did not take or entice 
away the complainant's wife whom he knew to 
be such, but that she of her own accord chose 
to leave her husband’s house and came to stay in 
the house of the accused and there was no 
evidence that he concealed or detained her against 
her will with the intention that she should bave 
illicit intercourse with him : 

Held, that the accused could not be held to be 
guilty under a 49%, Penal Code 

The Indian Penal Code is not acode of ethics 


-compelling erring married women to walk in the 


straight and narrow path of virtue. 

Cr. R.A. against an order of the Sessions 
Judge, Sitapur, dated March 23, 19.4. 

Mr. Ahtar Hussain, for the Applicant. 

Judgment - This is an application for 
revision of an order of the learned Sessions 
Judge of Sitapur summarily rejecting: an 
application for revision against an order 
of the District Magistrate, Sitapur, uphold- 
ing the conviction of the applicant 
Mohammad Husain Khan alias Pheku of 
an offence under s. 498 of the Indian Penal 
Code. 

The facts out of which this applica- 
tion for revision arises are briefly as 
follows :— 

One J.ekhai Lodh filed a complaint 
against the applicant Mohammad Husain 
Khan alias Pheku of an offence under 
s. 498 of the Indian Penal Code. The 
story of the complainant is that on May 
8, 1933, at about 4 P. m. while the com- 
plainant was taking away his wife Musam- 
mat Tejana to her mothers home in 
village Chauba, the applicant Mohammad 
Husain Khan along with Shakir and 
Sabir, his nephews, came upon him near 
the Salempur Railway Bridge and took 
away the complainant’s wife and kept 
her in his house at Patra and had 
illicit intercourse with her. The case was 
tried by the Bench Magistrates of Sitapur 
who convicted the appellant Mohammad 
Husain under s. 498 of the Indian 
Penal Code and sentenced him to. two 
months’ rigorous imprisonment and a fine 
of Rs. 50 or in default a further term 


$ 


` accused did. not 
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of one month's rigorous imprisonment. 

In appeal the learned District Magis- 
trate of Sitapur upheld the conviction of 
applicant Mohammad Hussain and dis- 
missed his appeal. An application for 
revision was filed in the Court of Session 
at Sitapur, but it was summarily rejected 
by the learned Sessions Judge. Moham- 
mad Hussain has now filed this present 
applicat§ion for revision in this Court. 

Upon'the findings 
by the learned District Magistrate in his 
appellate judgment of February 9, 1934, 
this application for revision must be 
allowed. The learned District Magistrate 
has held that Musammat Tejana, the 
wife of the complainant Lekhai, is. a. 
woman of loose character and that she 
went tothe house of the accused of her own 
accord. His finding on this point is sum- 


med up as follows : 

“It may be said straightaway that I have no 
doubt that Musammat Tejana was not taken away 
by force and that if she went to the appellant's 
house at all, she went there of her own consent. 
In the first place it is absurd to suppose that she 
could; have been taken away forcibly in a busy 
place in broad daylight. Next the complainant 
made no complaint to any Magistrate or gave 
any information to, the Police for a week. There 
is also evidence to show that the woman is of loose 


character.” 

It is clear’ from this finding that the 
take or entice away 
Musammat Tejana whom he knew to be 
the wife of Lekhai but that- Musammat 
Tejana of her own accord chose to leave 
her ‘husband’s home and came to stay in 
the house of the accused Mohammad Khan. 
The learned District Magistrate has held 
that if Musammat Tejana was kept by 
the accused in his house for an immoral 
purpose he was guilty of an offence under 
s: 498 of the Indian Penal Code, even 
though the woman came there of her 
own free will. I regret I cannot for a 
moment accept that contention as sound 
in Jaw. There is no evidence on the 
record to show that the accused Mohammad 
Husain Khan concealed or detained Mus- 
ammat Tejana against her will with the 
intention that she should have illicit in- 
tercourse with him. If Musammat Tejana 
of her own free will chose to remain in 
the accused’s house for an immoral pur- 
pose, then the accused cannot be held 
to be guilty under s. 498 of the Indian 
Penal Code. The Indian Penal Code is 
not a Code of ethics compelling erring 
married women to walk in the straight and 
narrew path of virtue. : 

Upon the findings of the learned Dis- 
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trict Magistrate in his judgment of 
February 9, 1934, the applicant Moham- . 
mad Husain Khan was entitled to an 
acquittal.in law. I accordingly allow this 
application for revision, set aside the. 
conviction and sentence passed upon the 
applicant and acquit him of the offence- 
charged. : 

The applicant is on bail. His bail bond 
is cancelled. f 

N. Conviction set aside. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 583 of 1930. 
August 17, 1933 Da 
BAKER AND DIVATIA, JJ, 
UMAR HUSSAIN KAJI AND OTHERS— 
DeFANDANTS— A PPELLANTS 


Versus 
SAKHARAM VISHNU PALSULE — 
PLAINTIFF— RESPONDENT 
Mortgage—Portion of undivided lands mortgaged by 
one co-sharer—Subsequent partition among ` co- 
sharers—Mortgaged property falling to share of co- 
sharer having no knowledge of mortgage—Remedy of 


mortgagee. YA 
Where at the time of partition part of the land 


partitioned is already subject to mortgage to which 
the person to whom the land is assigned on partition 
was not a party, and where he has no knowledge 
of the mortgages executed by his co-sharers and’ is 
not guilty of fraud, heis entitled to possession of 
the land which fellto his share at partition: free of 
the mortgage and the mortgagee’s rights will. be - 
against the land. which has fallen to the share of the 
original mortgagors. Byjnath Lali v. Rainoodeen 
Chowdry (|), Hem Chunder Ghose v. Thako | Mont 
Debi () and Lakshman v. Gopal (), followed 
Doddappa v. Somappa (1) and Bhavraov. Rakhmin 
(5), distinguished. 

S. C. A. from the decision of the District 
Judge, Ratnagiri, in Appeal No. 301 of 
1928, reversing the decree passed by the 
Subordinate Judge, Rajapur, in Civil Suit 
No. 116 of 1927. ; 

Mr. H. C. Coyajee, with him Mr, -Y. V. 
Dixit, for the Appellants. 

Mr. D. A. Tulzapurkar, for the Respond- 


ent. 


Baker, J.—Although the facts of this 
appeal are rather complicated, as is usual 
in cases coming from Ratnagiri, the point 
for decision lies within a narrow compass 
and is alsocovered by authority. The plaint- 
iff sued torecover possession of the property 
which had fallen to him on partition. Prior 
to the partition his co-sharers had mortgag- 
edthe property at different times to two 
persons Ghate and Shejwalkar, whose 
interests are represented by the defendants. 
It has been found by koth the: Courts that 


23J 
the fact of these mortgages was concealed 
by the mortgagors co-sharers from the 
plaintiff, who was no party to the mortgages 
and that the defendant is not aware of the 
partition. In this state of affairs the 
plaintiff sued to recover possession of the 
land in dispute which is Survey No. 23, 
plot No. 1. The defendants, who were in 
possession, opposed this claim. 

The first Court, the Subordinate Judge of 
Rajapur, dismissed the suit, but on appeal 
by the plaintiff the District Judge awarded 
the plaintiff possession without calling on him 
to redeem the defendants. The defendants 
appeal. 

I have stated the facts very briefly inas- 
much as the question for decision is a pure 
point of law and is also covered by authori- 
ty. Here we have a case where at the time 
of partition part of the land partitioned is 
already subject to mortgage to which the 
person to whom the land is assigned on 
partition was not a party, and where he has 
no knowledge of the mortgages executed by 
his co-sharers, There is a distinct finding 
that there has been no fraud on the part of 


the plaintiff. The leading case of Byjnath - 


Lally. Ramoodeen Chowdry (1) and the 
numerous other cases which follow that, 
e.g., Hem Chunder Ghose v. Thako Moni 
Debi (2) and Lakshmanv. Gopal (3), show 
that in suchcases the co-sharer to whom 
the land is allotted on partition without 
“ knowledge of the previous mortgage and 

in the absence of fraud on his part takes 
his share free of the mortgage and the 
mortgagee’s remedy is against the land 
which falls to the share of his mortgagor on 
partition. If the subject of the mortgagee 
is an undivided share andthe joint sharers 
effect a partition, the mortgagee must pursue 
Lis remedy against the share allotted in 
severalty to his mortgagor and in the 
absence of fraud or collusion co-sharers 
of the mortgagor would hold their 
shares free of the mortgage. It appears, 
therefore, that the plaintiff is entitled to 
possession of the land which fell to his share 
at partition free of the mortgage, and the 
mortgagee’s rights would be against the 
land which has fallen to the share of the 
original mortgagors Bhimrao and Ramkri- 
shna. The cae of Dodduppa v. Somappa 
(4) is one in which the co-sharer had know- 
ledge of the mortgage, and in any case we 
are bound to follow the authority of the 

Q)1 IA 106: 21 W RPO 233; 3 Sar. 333; 2 
Suther 42 (P 0). : 

(2) 20 0-533, 

*(3) 23 B 385, 

(4) 8 Bom. L R 550. , 
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Privy Council which has been followed by 
all the High Courts. The cases are collect- 
ed in Mulla’s Transfer of Property Act 
p. 424, under s. 73. 

A second point has been raised that the 
suit is barred by limitation by reason of the 
adverse possessiun of the defendant. . But, 
as has been pointed out by the learned 
District Judge, partition took place on 
June 7, 1915 and the suit is br@ght on 
June 7, 1927. The plaintiff's 42 of 
aclion to recover possession of this particular 
land would only arise onthe date of parti- 
tion, when it was allotted to his share and 
in any case the suit is within 12 
years ofthat. The possession of the defend- 
ants originally arises from the mortgages, 
They cannot beregarded as strangers and 
their possession willnot be adverse. More- 
over, they appear to have been out of posses- 
sion for some years. However, in any case, 
the suit is within 12 years of the parti- 
tion. 

For these reasons I think the decree of 
the lower Appellate Court should be confirm- 
ed, and the appeal dismissed with cosis. 

Divatia, J.— I agree. The finding of the 
lower Court is that the present plaintiff was 
not only not a party to the mortgage creat- 
ed in favour of the predecessor in-title of the 
present appellant, but that he-did not know 
of that morigage, because ‘of the fraud 
played on him by his co-sharers who are 
the mortgagors of the property. That 
being so, the property which has been 
assigned to the present plaintifs share 
in the partition of 1910 would not be liable 
for this motgage, for the principal reason 
that the present appellants who stand in the. 
shoes of the mortgagee can work out their 
rights as such against their mortgagors 
under the principle of substituted security. 
It isnot found that they cannot proceed 
against their mortgagors or that the prop- 
erty that has fallen to the share of their 
mortgagors is insufficient to cover the 
amount of the mortgage. As long as there 
is no fraud proved between. the present 
plaintiff and the appellants, the latter will 
not be entitled to insist to proreed first ag 
against the plaintiff before. exhausting the 
remedies wgainst their mortgagors. Their 
right to proceed against their mortgagore is 
not taken away by this decision. The learn- 
ed Counsel-for the appellanis has relied on 
the case of Bhavrao v. Raxhmin (5). That 
case is an authority for the proposition that 
the mortgagee or the alienee can acquire 
tights by adverse possession not onby as 
| (5) 23 B 137 (FB), | l 
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against the co-sharer of joint property from 
whom he derives title, but against the other 
co-sharers as well under certain circum- 
stances. Here, however, the remedy of the 
present appellants under their mortgage is 
not lost. Their mortgage is still there. The 
only difference would be that instead of 
getting their money enforced against the 
particular property that has fallen to the 
share o the present plaintiff, they have 
got the right now to proceed against their 
mortgagors and get the other property sold 
which has fallen to the share of the mortg- 
agors. Next, reliance has been placed on 
the case of Doddappa v. Somappa (1). 
There is this difference between that case 
and the present case that here the present 
Blaintiff was not only not a party to the 
mortgage, but he was not even aware of that 
transaction and there is a finding in this 
case that the co-sharers have played a fraud 
on the present plaintiff, which was not the 
case there. I think, therefore, that this 
case falls within the principle laid down in 
the Privy Council case of Byjnath Lall v. 
Ramoodeen Chowdry (2), which has been 
followed by all the High Courts including 
our High Courtin Lakshman v. Gopal (3). 
That being so, I agree that the plaintiff is 
entitled to get possession of the suit prop- 
erty fromthe defendants and that the 
decision of the lower Court is correct and 
the appeal should be dismissed with costs, 

N Decree confirmed. 


OUDH CHIEF COURT 
Criminal Revision No. 190f 1934 
March 5, 1934 

Nanavorrty, J. 
MENDI LAL ~Aocuszp — 
APPLICANT 
versus 
EMPEROR— COMPLAINANT — 


5 ii oe Party 
riminal Procedure Code (Act V o 1893), ss. 
537— Penal Code (Act XLV of 1860), Ss, bee 308 
Single charge framed for grievous hurt to one person 
and simple hurt to another—Accused not prejudiced 
—Formal defect, if cured —Criminal trial— Evidence 
—Court believing complainant — Corroborative evi- 
dence, if necessary for conviction. 

Where the accused was convicted on a single 
charge for grievous hurt inflicted on one person and 
for simple hurt inflicted on another, bit it appeared 


that the formal defect in the charge did not pre- . 


judice the accused in his defence on the merits: 

Held, that although the Magistrate would have been 
well-advised if hehad framed two separate charges 
s. 537, Criminal Procedure Uode, cured the defect in 
the cRarge 


There is no rule of prudence that no Court should 
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convict the accused solely upon the uncorroborated 
testimony of the complainant evan ifit believes the 
evidence of the complainant. 


Cr. R, against an order of the Sessions 
Judge, Lucknow, dated January 23, 
2 Sk. 

Messrs. Nasirullah Beg, aud Aziz-ud-din, 
for the Applicant. 

Mr. H. K. Ghosh, Assistant Goverament 
Advocate, for the Crown. . ; 

Order.—This is an application for re- 
vision under s. 439 of the Code of Criminal 
Procedure against a judgment ofthe learn- 
ed Sessions Judge of Lucknow, partly 
confirming a judgment of S. M. Zakir, 
convicting the applicant Mendi Lal of 
offences under ss. 325 and 323 of the Indian 
Penal Code. . 

The facts out of which this application for 
revision arises are briefly as follows:— 

Mohammad Jan isa lesseeof a grass farm 
in the Cantonment area of Lucknow. 
Chhutkan is his servant and keepsa watch 
overthe grass farm by preventing cattle 
from grazing there. Ahmad Jan is the 
son of the lessee Muhammad Jan. On July 
28, 1933, while the boy Ahmad Jan and 
Chhutken were in the farm, a number of 
goats entered into it and began to graze 
the grass. Chhutkan rounded them up 
and was taking them to the cattle pound. In 
the meantime a woman whose name js not 
known appeared on the scene and asked 
Chhutkan to release one of the goats, as it 
belonged to her. Chhutkan refused to do 
so. Thereafterthe accused Mendi Lal 
appeared on the scene on his bicycle with a 
lathi in hishand. He too asked Chhut- 
kan to release his goats but Chhutkan 
refused todo so. Mendi Lal Pasi tried to 
take away the goats from the custody of 
Chhutkan by force. Chhutkan resisted and 
Mendi Lal gave hima slap and a lathi 
blow. The boy Ahmad Jan -then inter- 
vened and rebuked Mendi Lal Pasi for 
beating his servant, Upon this Mendi Lal 
fellupon the boy and belaboured him with 
his stick and with his fists, Chhutkan ran 
to the house of Muhammad Jan in order to 
call him tothe help of his son and while 
Chhutkan and Muhammad Jan wers going 
towards the farm, they met Ahmad Jan 
who was being taken by some persons to 
his house. Ahmad Jan was then taken on 
a motor car to the Police Station and a 
report was lodged there. Subsequently he. 
was taken tothe hospital for treatment. 
His finger was found fractured and there 
were injuries on the head and on the left: 
upper arm and he had to remain in the 
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hospital for medical treatment for about 
23 days. The accused Mendi Lal pleaded not 
guilty and alleged that Ahmad Jan was 
beaten by some unknown person or persons 
and that the accused had been implicated 
simply because he had enmity with 
Ahmad Jan’s father. 

The learned Magistrate who tried the case 
convicted Mendi Lal of an offence under 
s. 325 of the Indian Penal Code and sen- 
tenced him to undergo three months’ rigorous 
imprisonment. He also convicted Mendi 
Lal of an offence unders. 323 of the Indian 
Penal: Code and sentenced him to pay a 
fine of Rs. 100 or in default to undergo 
further rigorous imprisonment for three 


months and he directed that out of the 


fine if realised Rs. 75 should be given to 
Ahmad Jan as compensation after the 
expiry of the period of appeal. 

In appeal before the Court of Session the 
conviction of the accused Mendi Lal was 
maintained but the sentence of three 
months’ rigorous imprisonment for the 
offence under s. 325 of the Indian Penal 
Code, was: reduced to two months’ rigorous 
imprisonment and the fine of Rs. 100 for 
the offence under s. 323 of the Indian 
Penal Code, was reduced to a fine of 
Rs. 50 or in default a further term of simple 
imprisonment for 15days. The amount of 
compensation-to the complainant Ahmad 
Jan was reduced from Rs.75 to Rs. 50 
accordingly. 

Against this appellate judgment of the 
Court of Session, Mendi Lal has filed this 
application for revision. Inthe first place 
it has been argued before me that the lower 
Appellate Court committed an error of law 
in convicting the accused both under 
s. 325 and s. 323 of the Indian Penal Code. 
The applicant has been found guilty of 
causing grievous hurt to Ahmad Jan and 
simple hurt to Chhutkan chaukidar, and 
therefore, he has, in my opinion, been rightly 
convicted of offences under ss. 325 and 323 
in respect of the injuries inflicted by him 
on two different persons. 

It has been further argued before me 
that the charge framed by the learned trial 
Magistrate is defective inasmuch as it 
violates the provision of s. 233 of the Code 
of Criminal Procedure which lays down 
that for every distinct offence of which 
any person is accused there shall be 
a separate charge, and every such charge 
shall be tried separately, except in -the 
cases mentioned in ss. 234, 235, 236 and 
239 of theCode. There is no doubt that the 
Magistrate would have been well-advised 
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if he had framed two separate charges. 
against the accused Mendi Lal, one in 
respect of the grievous hurt inflicted upon 
Ahmad Jan and the other inrespect of the 
simple hurt inflicted upon Chhutkan. 
chaukidar. In my opinion this formal defect 
inthe charge framed against the accused 
Men. Ji Lal has not prejudiced the applicant 
Mendi Lalin his defence on ‘the merits. 
Section 537 of the Code of Criminal “Proced- 
ure cures the formal defect pointed out by 
the learned Counsel for the applicant in the 
framing ofthe charge-sheet. I may point 
out that this defect in the charge-sheet was 
not urged either before the trial Court or 
in the Court of Session whenan appeal 
was filedon behalf ofthe accused in that 
Court. 

The second ground urged before me is 
that the lower Appellate Court violated the 
rule of prudence laid down by High Courts 
that an accused should not be convicted 
upon the uncorroborated testimony of the 
complainant. The learned Counsel for the 
applicant has not pointed out to me any 
ruling of any High Court which has laid 
down categorically asarule of prudence that 
no Court should convict the accused solely 
upon the uncorroborated testimony of the 
complainant even if it believes the evidence 
of the complainant. For my part Iam 
not aware of the existence of any such rule 
of prudence, as that which has been ad- 
vanced before me by the learned Counsel 
for the applicant. In the present case there 
is the evidence of Ahmad Jan and of Chhut- 
kan chaukidar, who have been believed by 
the trial Court as well as by the lower 
Appellate Court. The evidence of these 
two witnesses has been fully corroborated 
by the medical evidence, so far as the in- 
juries on their persons go. In my opinion 
the conviction of the accused Mendi Lal can 
be legally sustained solely upon the evi- 
dence of these two complainants Ahmad 
Jan and Chhutkan coupled with the medical 
evidence. It is true that the learned Ses- 
sions Judge has severely criticized some 
of the evidence adduced by the prosecu- 
tion in this case, buthe has summed up 
his conclusion in the following words: — 

“After having given careful consideration to the 
argument and the evidence in this case, I have 


come to the conclusion that the prosecution case is 
in the main true.” 


This clearly shows that the lower Ap- 
pellate Court has believed implicitly the 
evidence of Ahmad Jan and Chhutkan and 
has held that 


. “the testimony of 


Ohhutkan and of the boy 


. k- 
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Ahmad Jan satisfactorily proves the case against the 
appellant (Mendi Lal).” 

A dozen or more pleas have been set 
forth inthe application for revision, but 
with the exception of the two pleas argued 
before mewhich I have discussed above, 
all other pleas taken in the application for 
_ revision have been given up. I need not, 
therefore, say anything about them. 

The is no forceinthis application for 
revision and I accordingly dismiss it. 
The applicant is on bail. He must sur- 
render and serve out the rest of his senten- 


ce. 
N. Application dismissed. 
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SUNDARAM CB BETTY AND PANDRANG Row, JJ: 
RAO BAHHDUR SUNA ANA RAMA- 
NATHAN CHETTIAR— DEFENDANT — 
APPELLANT 


versus 
MEYNA PANA PALANIAPPA 
CHETTIAR AND OTHERS —PLAINTIEFS — 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXX, 
r. 10—Suit in firm name against minor defendant— 
Appointment of guardian ad litem, whether necessary 
—Minor—Decree without proper representation— 
Validity—Contribution—Payment of decree “debt by 
one of two joint deblors~Suit for contributioa— 
Decree found not binding on defendant— Plaintiff's 
right to enforce original liability. 

Order XXX, r.10, Civil Procedure Code, merely 
justifies the introduction of the assumed name 
ander which a person is carrying on his business 
insted of the real name of the defendart; it does 
not absolve the plaintiff from his liability to propose 
a proper guardian, if the defendant represented by 
such name is a minor. 

If one who was a minor at the time of suit is 
sought to be made liable ona decree passed in that 
suit, it is open to him to plead that that decree was 
a nullity and might be disregarded by him without 
instituting a suit to set aside that decree. Khairaj- 
mal v. Daim (1), referred to. 

Where a joint debtor sues for contribution against 
his co-debtor alleging that he has paid up a decree 
debt due by them jointly, it is open to him to 
enforce the defendant's liability onthe strength of 
the original liability, even ifthe decree as such is 
found to be not binding on the defendant, 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge of 
Devakottah, in O. S. No. 33 of 1927. 


Mr. V. V. Srinivasa Iyengar for Mr. A. 


Swaminatha, Aiyar for the Appellant. 

Mr. S. Srinivasa Iyengar for Mr, K. 
Rajah Aiyar and Mr. V. Ramaswami Iyer, 
for the Respondents, 
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Judgment.—This appeal arises out of 
a suit fled by the plaintiffs (respondents) 
for the recovery of a sum of Rs. 15,446 alleged 
to be due on account of the payment of 
a decree debt in ©. R. No. 55 of 1912 in 
the Chief Court of Lower Burma, in- 


-stituted by the Bank of Rangoon against 


the present plaintiffs’ firm as first defend- 
ant and S. A. Firm as the second defend- 
ant. The suit is one for contribution and 
interest also is claimed at what is called 
the Rangoon Nadappu rate, namely, 0-13-6 
per cent. per mensem. In para. 4 of the 
plaint, itis alleged that in respect of a 
joint loan of Rs. 20,060 contracted by the 
aforementioned two firms from the Bank 
of Rangoon, the said decree was obtained. 
The defendant in his written statement 
raised several pleas, one of which is that 
he was not really a party to the said suit 
as there was no S. A. Firm as a legal 
entity and no business was carried on 
under that style by the defendant or by 
any persons on his behalf. He further 
stated that the plaintiffs should strictly 
prove the truth, the validity and the bind- 
ing character of the loan and the decree’ 
passed thereon. The lower Court passed 
a decree in favour of the plaintiffs, 

The way in which the suit proceeded to 
trial and the nature of the issues framed 
clearly show that the plaintiffs wanted to 
enforce the defendant's liability for con- 
tribution on the basis of the decree alleged 
to have been obtained against both the 
firms. It is curious, ihat the plaint is 
silent as to who was reaily represented 
by the S. A. Firm mentioned as the second 
defendantin that suit. We find from the 
evidence that the defendant’s late adoptive 
father Subramaniam Chetty was carrying 
on the monéy-lending business as the sole 
propristor under the name and style of 
S.A. Firm. He died leaving a will, in 
which he gave authority to his widow to 
make an adoption. Sometime after his 
death, the present defendant, while he 
was a minor, is said to have been adopted 
by the widow in pursuance of her hus- 
band’s authority. There is no doubt that 
at the time of the institution of the former 
suit the present defendant was a minor. 
This fact is not alleged in the plaint at 
all, but is indicated in the written state- 
ment, However, the question of his 
minority arises for consideration in deter- 
mining his objection that he wes not a 
party at all to the said suit. The evidence 
adduced on the plaintiffs’ side is to the 
effect, that subsequent to the death of 
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Subramaniam Chetty the business of the 
S. A. Firm was slowly wound up and they 
had to run that business for some time 
before winding it up. One Chinniah 
Chettiar is said to have been the executor 
appointed under the will of Subramaniam 
Chetty and his power of attorney agent 


was Chokkalingam Chettiar (P. W. No. 2).° 


The loan of Rs. 20,000 referred. to in the 
plaint was borrowed by P. W. No. 2 as the 
agent appointed by the executor. He was 
succeeded by another agent Murugeppa 
Chettiar who wasmentioned in the former 
suit asthe agent of the S.A. Firm. The 
question is whether the present defendant 
who was then a minor was really repre- 
sented at all in the former suit as the 
second defendant. It is argued that under 
O. XXX,r. 10, Civil Procedure Code, any 
person carrying on business in a name 
or style other than his own name may 


be sued in such name or style as 
if it were a firm name. The 
rule may probably justify the suit as 


against Subramaniam Chettiar or the 
executor appointed by him, ifthe words 
“any person carrying on business” occur- 
ring in the aforesaid r. 10 should be taken 
to meanone who is himself actually carry- 
ing on business. It is doubtful if those 
words apply to one who as the guardian 
or agent or representative of another 
person is carrying on the business. Be 
this as it may, the question that-is perti- 
nent to the present case is, whether the 
defendant who was really a minor at the 
timeof the institution of that suit could 
be simply sued inthe name of S. A. Firm 
and if so, whether the other requisites laid 
down in the Civil Procedure Code for a 
proper representation of a minor by the 
appointment of a guardian by-the Court 
need notbe fulfilled. There is nothing in 
r. 10 of O. XXX, Civil Procedure Code, 
to obviate the necessity of fulfilling the 
other mandatory provisions of the Civil 
Procedure Code. That rule simply justi- 
fies the introduction of the assumed name 
instead of the real name uf the defendant, 
but does not absolve the plaintiff from 
his liability to propose a proper guardian, 
if the defendant represented by such a 
nameis really a minor. From the avail- 
able records in this case, we are satisfied 
that the idea of the present defendant 
having been a minor at that time never 
occurred to the plaintiff in that suit, nor 
was that fact brought to the notice of the 
Court that passed the decree. The decree, 
we find, was one passed on a compromise, 
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The B diary in that case showe thas 
no petition for leave of the Court ` 
to compromise on behalf of the 2nd 


defendant was ever put in. That being 
s0, we must hold that there was no re- 
presentation at all of the present defendant 
who was then a minor, when the former 
suit was instituted or when the compro- 
mise decree in that suit was passed. If ` 
one who was a minor at the timg of the 
suit is sought tobe made liable on 4 decree 
passed in that suit, -it is open to him to 
plead that that decree was a nullity and 
might be disregarded by him without 
instituting a suit to seb aside that decree. 
This principle has been clearly laid down 
by the Privy Council in the decision in 
Khairajmul v. Daim (1). If the present 
defendant was really no party to the former 
suit, it goes without saying that the decree 
passed in that suit would be a nullity as 
against him and therefore would be un- 
enforceable. ; 

Even if ihe decree as such is not binding 
on the present defendant, it is open tothe 
plaintiffs in a suit for contribution like 
this to enforce the defendant's liability on 
the strength of the original joint loan of 
Rs. 20,000 alleged in para. 4 ofthe plaint 
on proof of facts necessary for the establish- 
ment of such liability. It is unfortunate 
that the plaintiffs have omitted to give 
the necessary particulars of the alleged 
joint loan for showing the nature of the 
same and the binding character thereof, 
as against the present defendant. Itcan- 
not be said that this suit was based 
mainly upon the decree of the Chief Court 
of Lower Burma, inasmuch as the plaint- 
iffs have also made mention of the original 
joint loan of Rs. 20,000. The defendant 
has also understood the plaint to be one 
based upon the origina) loan and the 
decree, for, in para. 5 of his written state- 
ment he says that the plaintiff should’ 
prove the validity and the binding 
character of the loan and the decree. As 
the original loan forming the main basis 
for the suit for contribution was not pro- 
minently mentioned in the plaint, no 
specific issue was raised on that point. In 
fact, that is the main point for determina-. 
tion in the present suit. Though some 
evidence was let inon the plaintiffs’ side 
to show the character of that loan, it seems 
to us that much more evidence would 
have been forthcoming if proper allega- 

(1) 32 © 296 at p. 312; 32 I A 23; 9 OWN 201; 2, 
to 71;7 Bom. LR1; 10 LJ 584; 8 Sar, m4 
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tions as regards the. loan were made in 
the plaint and those allegations were 
traversed by the defendant in his written 
statement and the necessary issue was 
framed. Not only was the evidence on 
the plaintiffs’ side, meagre on this point, 
but there was utter absence of evidence 
on the side of the defendant. He himself 
did not go into the witness-box to rebut 
the plagntifis’ case, but his grievance is 
that th® lower Court refused to grant an 
adjournment applied for on his behalf and 
consequently, the evidence which he could 
have adduced was not placed before the 
Court. The trial is certainly defective as 
regards the vital question involved in this 
suit. If the original loan is proved to be 
such as would be binding on the present 
defendant, the present plaintiffs’ claim for 
contiibution may, it is contended, be 
enforced on the strength of the alleged 
payment of the decree debt which is 
virtually the original debt which was 
merged in the decree. It is urged on be- 
half of the plaintiffs, that the payment 
of that debt which, according to them, is 
a joint debt, gives them a cause ofaction 
to sue the defendant for contribution. For 
this position, reliance is placed upon the 
decision in Abraham Servai v. Raphial 
Muthirian (2) but we refrain from express- 
ing any opinion on this question as we are 
sending down this case to the lower Court 
for a fresh trial on the important issue to 
þe framed and tried in this case. As we 
have already observed, the suit was decid- 
ed by the lower Conrt, missing the main 
point for determination, In the interests of 
justice, we think that the claim should not 
be allowed to be defeated on mere techni- 
calities. 

We therefore think fit to set aside the 
decree of the lower Court and remand the 
suit for fresh trial and disposal after 
allowing the plaintiffs an opportunity to 
amend the plaint by making the necessary 
allegations as regards the nature and bind- 
ing character of the original loan, which 
subsequently was sued upon, and by 
allowing the defendant alsoto put in an 
additional written statement to traverse 
those allegations. The necessary issue or 
issues arising from the additional plead- 
ings will have to be framed and tried. 
With these observations, we remand the 
suit to the lower Court for its restoration 
to file. Having regard to the indulgence 
we are showing to the plaintiffs and the 


2) 27 Ind. Oas. 337; 39 M 288; 27 M LJ 746;16M 
LT 569, = 
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success of the appellant on Lhe question 
involved in the first issue, we direct the 
plaintiffs-respondests to pay one-half of the 
appellant's costs in this appeal. The court- 
fee paid on the memorandum of appeal 
will be refunded tothe appellant. Costs 
of the lower Court will abide the result. 
A. Suit remanded. 


sravercersenece 


OUDH CHIEF COURT 
Criminal Miscellaneous Application No. 19 
of 1934 . 
March 28, 1934 
Wazie Hasan, O. J. 
W. E. BOTTING AND OTHERS— ÅCCUSED — 
APPLICANTS 
VvETSUS 
EMPEROR —CompuaInant 
Criminal Procedure Code (Act V of 1898), s. 526, 


Chap, XXI—Jurisdiction of High Court under 
s. 526—Case triible both by First Class Magistrate 
and Sessions Court—Likelthood of case embracing 


within itcharges for offences exclusively triable by 
Sessions Court - Difficult questions of law likely to 
erise—Transfer of case to Court of  Session— 
Propriety of— Penal Code (Act XLV of 1860), 
ss, 120-B, 409, 167, 

The jurisdiction of the High Court under s. 426, Ori- 
miual Procedure Code, covers cases exclusively triable 
by a Court of Session and also cases not exclusively 


. triable by such Court. It follows that the legis- 


lature contemplated that forthe ends of justice a 
case of the latter description may forthwith be 
ordered by the High Court to be committed to a Court 
of Sassion for trial, 

Where the case against the ascused though ex 
facie was ons triable both by a First Olass Magis- 
trate and the Court of Session, it was likely to 
embrace within it charges for offences which are 
exclusively triable bya Court of Session and the 
accused were being tried under s 120-B of the 
Penal Code also, that is, for criminal con- 
spiracy to commit the offence of criminal breach of 
trust, and on proof of that charge they were liable to 
be punishedin the same manner as if they had 
abetted the offence of criminal breach of trust, and 
this feature of the case made the trial complicated in 
its nature and was bound to attract difficult questions 
of lawfor decision by the Court seised of the 
case | 

Held, it was proper end just that the aceused 
should have atrial by a Courtof Session with the 
aid of a jury and that the case should be transfer- 
ra! to a Court of Session. 

Held, also, that the fact that a trial may suddenly 
at the discretion of the Magistrate be converted 
into an inquiry and vice versa must have the effect of 
prejudicing the accused person in his defence, 


-Cr. M. A. dated February 13, 1934, 
under ss. 526, 561A and 347, Criminal Pro- 
cedure Code, filed on behalf of the above- 
named applicant. 


Messrs. R. F. Bahadurji and B. N. Mulle; 
for the Applicant. 

Mr. G. H. Thomas, Government Advo- 
cate, for the Crown. . o 
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Judgment.—The two applicants, W. E. 
Botting and Mahadeo Prasad, with two 
others, namely, Baijnath Prasad and Jugal 
Behari, are being prusecuted under ss. 409 
and 120-B of the Indian Penal Code, in the 
Court of a first class Magistrale at Luck- 
now. These applications are made se- 
parately by Botting and Mahadeo Prasad 
to this Court with a prayer that under 
s. 526 of the Code of Criminal Procedure 
the accused persons be committed for trial 
to this Court or to a Court of Session. 

The applicant Botting was employed as 
the Executive Officer of the Lucknow Im- 
provement Trust some time in 1920 and 
continued to occupy that post till the date 
of his arrest in the present case, which 
happened on October 12, 1933. The other 
applicant, Mahadeo Prasad, was Office 
Superintendent of the same Improvement 
Trust. Baijnath Prasad held the post of a 
clerk, while the fourth accused, Jugal 
Behari, wasan accountant. Broadly speak- 
ing, the charge against these accused 
persons is that they agreed tocommit and 
committed, criminal breach of trust in 
respect of a sum of Rs. 28,241-8-0, in their 
capacity of public servants during the 
period from December 23, 1927, to April 27, 
1931. This charge has, it appears, been 
split up into three charges which are 
characterised in this prosecution as the 
. first case, the second case and the third 
case. The first case relates to three sums of 
money alleged to have been embezzled in 
pursuance of the conspiracy already stated 
between December 23, 1927 and Decem- 
ber 4, 1928, and I am informed that the 
accused persons have been prosecuted for 
the present under the first case only. 

The nature of the charge being what has 
been stated above, there is little doubt in 
my mind that the evidence which may be 
tendered on behalf of the prosecution in 
the first case must be- repeated in the 
second and alsoin the third case, whether 
the accused persons are acquitted or con- 
vieted in the first case, if, of course, the 
prosecution desires these persons to be 
tried under the second and the third cases 
also. Further I am now informed that the 
production of practically the whole of the 
evidence on behalf of the prosecution in the 
first case has been completed. The nature 
of this evidence unmistakably discloses to 
my mind the possibility of these accused 
persons becoming liable to be tried for 
offences punishable under s. 467 of the 
Indian Penal Code, read with s. 120-B of the 
same Code, Though, therefore, the first 
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case ex facie is one which is triable both 
by a first class Magistrate and the Oourt: 
of Session, it is likely to embrace within it- 
charges for offences which are exclusively 
triable by a Court of Session. 

On February 5, 1931, Botting made an 
application to the learned Magistrate seised: 
of the case. The substance of the prayer 
of this application was that the learned: 
Magistrate may be pleased to site his- 
opinion as to whether he was conducting 
the present proceedings as an inquiry: within: 
the meaning of Chap. XVIII of the Code 
of Criminal Procedure with a view to com- 
mitting the accused to the Court of Session 
under s. 213 or as a trial under Ch, KAT 
of the Code of Criminal Procedure. The: 
learned Magistrate in passing orders on 
this application expressed himself in ex- 
tremely ambiguous language, though it is: 
true ib was open to him to pass no orders: 
in respect thereof. He said that the pro- 
ceedings for the present may be treated as 
of the nature of a trial, buat that under 
certain circumstances he may commit the’ 
accused to the Court of Session. What- 
ever may be the practice in the Subordi-. 
nate Criminal Courts as to cases which are. 
triable both by a first class Magistrate 


- and the Court of Session, there is little: 


doubt in my mind that the attitude taken up 
by. the learned Magistratein this case was. 
not conducive to justice to the accused. 
Obviously, though the merits of the defence. 
may be the same in both Courts, the line 
of action for the purpose of establishing that- 
defence generally varies according to the 
nature of the proceedings in the first Court. 
If these proceedings amount to a trial 
under Chap. XXI of the Code of Criminal 
Procedure, one line of defence may reason-. 
ably be adopted by an accused person. On 
the other hand, if the proceedings are in 
the nature of an inquiry, another line is 
usually adopted. The fact, therefore, that 
a trial may suddenly at the discretion of the 
Magistrate be converted into an inquiry 
and vice versa must have the effect of pre- 
judicing the accused person in his defence. 
I do not intend that these observations of 
mine should be treated as of general appli- 
cation, but Ihave no doubt that they are 
true in the present case. The attitude of 
the learned Magistrate as disclosed above 
seems to subsist even up to now, when 
practically the whole of the prosecution 
evidence is closed, as I infer from his ex- 
planation submitted to this Court in answer 
to a statement of the Counsel for the appli- © 
cant Botting. ; ; 
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Section 526 of the Code of Criminal Pro- 
cedure, 1898, clearly empowers the High 
“Court to order “that an accused person be 
committed for trial to itself or to a Court of 
Session,” if ‘‘ such an order is expedient for 
‘the ends of justice,” or if “if some ques- 
tion of law of unusual difficulty is likely to 
arise.’ This jurisdiction clearly covers 
both Se neva of cases, that is, cases exclu- 
sively triable by a Court of Session and 
also cases not exclusively triable by such a 
‘Court. Tt follows that the legislature con- 
templated that for the ends of justice a 
‘ease of the latter description may forthwith 
‘be ordered by the High Court to be com- 
mitted to a Court of Session for trial. 

It will be seen from what has been stated 
above that these accused persons are public 
‘servants, and this is agreed to both by tbe 
Government Advocate and the learned 
Counsel for the applicants. The applicant 
Botting occupies, or occupied till recently, a 
position of great trust and responsibility, 
‘and it is also agreed that he is a European 
British subject. The sum of money for the 
‘embezzlement of which these accused are 
alleged to have conspired, and which they 
are alleged to have embezzled in pursuance 
of that conspiracy, is large. The period 
during which this embezzlement is alleged 
to have been carried out is more than three 
years. The foundation on which the case 
for the prosecution rests is made of a large 
number of documents more or less of a 
technical character. One of the accused, 
namely, Baijnath Prasad, is alleged to 
have made a confession which purports 
tohave been recorded under s. 164 of the 
Code of Criminal Procedure. In this con- 
fession his coc-accused are implicated 
to the largest extent. It will be for the 
Court to consider the weight of this 
alleged confession as against the other 
accused in the case. I have already stated 
that these accused persons are being tried 
under s. 120-B of the Indian Penal Code, 
also, that is to say, for criminal conspiracy 
to commit the offence of criminal breach of 
trust, and on proof of that charge they are 
liable to be punished in the same manner 
as if they had abetted the offence of 
criminal breach of trust. This feature of 
the case makes the trial complicated in 
its nature, and isin my opinion bound to 
attract difficult questions of law for deci- 
sion by the Court seised of the case. As 
I have said before, for the present, and 
“prima facie,” the accused are being pro- 
secuted under s. 409 of the Indian Penal 
‘Code. The maximum punishment pres- 
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cribed by that section is transportation for 
life and in the alternative, imprisonment for 
a term which may extend to 10 years and 
lastly in either alternative, a punishment of 
fine is a possible sequence. The nature 
of the evidence produced on behalf 
of the prosecution clearly discloses 
a case of forgery also, and that evidence, 
tead with the confession of the co-accused 
Baijnath Prasad, if believed and acted 
upon, purports to prove an offence punish- 
able under s. 467 of the Indian Penal Code. 
This offence is exclusively triable by a 
Court of Session. The offence punishable 
under s. 409 of the Indian Penal Code, for 
which these four accused are being pro- 
secuted at present will be tried by the 
Court -of Session with the aid of a jury if it- 
is committed for trial to such a Court.I am 
of opinion that it will be both proper and 
just that the accused persons in this case 
should have such a trial. In the course of 
arguments in this case the learned Govern- 
ment Advocate state 1 that it would be diffi- 
cult to secure impartial jurors in this case. 
I am of opinion that such a sweeping asser- 
tion was unworthy of the. Crown Counsel. 
Be that as it may, I cannot possibly allow 
myself to be influenced by it in forming my 
judgment on the matters that are the 
subject of these applications. It was also 
stated by the learned Government Advo- 
cate that in case I order commitment to the 
Lucknow Court of Session for trial; action 
may be taken to move the Governor-General 
in Council to direct the transfer of this 
ease from the Court of Session at Lucknow 
to some other Court of Session situate ` with- 
in the jurisdiction of the High Court at 
Allahabad, under s. 527 of the Code of 
Criminal Procedure. I do not know ‘what 
the object of stating this to me was, but 
again, be it as it may, obviously the 
statement is wholly irrelevant for the pur- 
pose of deciding these applications. 

On the grounds stated above, I order that 
the proceedings now pending in the Court 
of the learned Magistrate shall be treated 
as proceedings under Chap. XVIII of: the 
Code of Criminal Procedure and that the 
learned Magistrate shall observe the pro- 
cedure prescribed therein and act according- 
ly, thatis to say, commit all the four accused 
to the Court of Session at Lucknow for 
trial, unless of course, he decides to exer- 
cise his powers under s. 209 of the Code of 
Criminal Procedure, 


N. Order accordingly. 
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MADRAS HIGH COURT 
Criminal Miscellaneous Petition No. 1354 
of 1933 
March 14, 1934 
JACKSON AND BUTLER, JJ. 

H. D. RAJAH-— Psritionse 


` VETSUS 
C. H. WITHERINGTON AND oTtaggs— 
RESPONCENTS 

Contempt of Court - Offence’ committed 
Madras Presidency—Offenders residing in. Caleutta— 
Jurisdiction of Madras High Court— Apology 
coup'ed with, argumenis—Special costs, 

The Madras High Court, as a Court of Record, 
has jurisdiction in all matters of contempt of Court 
arising in the Madras Presidency, even though the 
offenders happento reside outside the Presdency. 

Is is an ordinary rule that the jurisdiction of the 
Court is determined by the place where theoffence 
is committed and not by the place where the offender 
may happen to reside. 

Apology is not as 
ments. 

[Where the accused, while submitting an unguali- 
fied apology challenged the jurisdiction of the Court, 
special costs were awarded against them.) 


a rule coupled with argu- 


Petition praying that in the circumstances 
staled in the affidavit filed therewith 
the High Oourt_will be pleased to take 
contempt proceedings against the respond- 
ents herein and commit them for contempt 
_ of this Court, 

Mr. K. Rajah Ayyar for Messrs. P. S. 
Raghavaraman, R. Ramamurti and G. 
Ranga Rao, for the Petitioner. 


The Advocate-General for the Respond- 
ents. . 


Order. - The respondents, the editor and 
and printer of a magazine called Review 
of India have been ordered to show cause 
why they should’ not be committed for 
contempt of Court. j 

The facts are not in dispute. 

An order was issued by the Presidency 
Magistrate, Madras, against one Harihar 


Dharma (Rajah under s. 112, Criminal 


Procedure Code, to show cause why he 
should not be bound over under s. 1107, 
Criminal Procedure Code. The learned 
Magistrate finding that Harihar Dharma 
Rajah was instilling revolutionary ideas 
in the minds of young persons, ordered him 
to find security and on his failure com- 
mitted him to jail on September 20, 1933. 
He appealed to this Court and in order 
not to undergo imprisonment he furnished 
the required security on October 25, 1933. 
While the appeal was pending a para- 
graph appeared in the November number 
of the respondents’ review to the effect that 
terrorist who was in jail in connection 


RAJAH V. WITHERINGTON 


‘to send out poisoned handkerchie 
within ` 


14910 
with a scheme in Madras to send poisoned 
handkerchiefs to Officials as Chirstmas 
presents had keen released on bail pre- 
sumably to enable him to proceed with his 
plan of preparing poisoned handkerchiefs. 
Neither in the findings nor in the evidence 
in the security proceedings is it suggested 
that Harihar Dharma Rajah was epee 
and of 
course the suggestion that the Court had 
released him on bail in order to enable 
him to proceed with this plan is in the 
highest degree offensive. The respondents 
have filed affidavits tendering their sincere 
regret and stating that they were not aware 
that an appeal was pending. It might 
have occurred to them that there would be 
no question of bail unless proceedings were 
pending and no matter what false opinion 
of the facts they may have conceived, there 
could be no possible justification for their 
saying that the Court had, released the 
prisoner to enable him to prepare poisoned 
handkerchiefs. l i 
We find that the respondents have 
committed a contempt of Court and order 
that ihey each pay a fine of Rs. 100 to His 
Majesty the King-Emperor and do pay the , 
costs of this motion—special costs since a 
legal argument was raised, Rs. 250. 
. It mighthave been hoped that the pro- 
ceeding would have terminated with this 
unqualified apology and submission to the 
authority of the Oourt, for apology isnot 
asa rule coupled with arguments; but 
the respondents have further instructed 
the learned Advocate-General to challenge 
our jurisdiction anda whole afternoon has 
been occupied with this question ; although 
in the affidavits filed by the respondents no 


‘such question of jurisdiction has been 


raised. There can be no doubt but that 
this Court as a Court of Record has 
jurisdiction in all matters of contempt of 
Court arising in the Madras Presidency. 
So much is conceded, bet the learned 
Advocate-General argues that because the © 
offenders happen to reside in Calcutta, the 
hands of this Court are tied. A party can 
malign prisoners and insult Courts. to the’ 
top of his bent, so longas he is careful to, 
be beyond the territorial jurisdiction of the. 
Court when notice issues. We find no 
warrant for this view of the law. Contempt 
of Court is not an offence within the ambit 
of the Penal Code, but” nevertheless it , 
conforms .to the ordinary rule that the’ 
jurisdiction of the Court is determinéd, | 
by the place where the offenċe is committed ` 
and not by the place where the oifendeg 


< 


1934 
may happen to reside, cf. section 177, 
Criminal Procedure Oode. If an offender 
has removed himself beyond the territorial 
jurisdiction of the Court, there may be 
difficulty bothin securing his appearance 


andinexecuting his sentence, but that is 


not to deprive the Court of jurisdiction 
over the offence.. Nor in the present case 
is there any difficulty over the appearance 
of the p&rty, because the respondents have 
appeared and apologized and submitted 
to the jurisdiction. The only possible 
difficulty that can arise isif they succeed 
inremoving themselves from the Court’s 
jurisdiction before the execution of the 
penalty, and that is not a matter which 
need be considered at this stage. The 
learned Advocate General findsan analogy 
between this case and a.case where the 
Court of King’s Bench in London may 
issue a writ of Habeas Corpus to some 
remote place which is not otherwise within 
the jurisdiction of a Court of Record; but 
thatis rather to assume that the present 
contempt has been committed outside the 
territorial jurisdiction of this Court. If 
the respondents had confined the circula- 
tion of their review to Oates Land the 
analogy might be more happy and it 
would be necessary to follow the learned 


. Advocate-General along his excursus into 


the origin of the Court of King’s Bench 
and its relationto other Courts of Record ; 
but inthe present circumstances it seems 
to be-Yather beside the point. , 
A Order accordingly. 


OUDH CHIEF COURT 
Oivil Miscellaneous Application No. 290 
of 1933 
filed in No. 33 of 1932 
March 21, 1934 
Srivastava AND Nanavurty, Jd. 
RAJENDRA BAHADUR SINGH— 
PLAINTIFF APPELLANT 
b versus 
Rai RAJESHWAR BALI AND OTAERS— 
DEFENDANTS —RESPONDENTS 

Limitation Act (IX of 190°), s 5—Appellant 
acting in good faith on advice of Counsel—Couwnsel's 
advice given negligently though honestly — Appellant, if 
entitled to benefitof s. 5—Under-valuation—Misap- 
prehension. 

An appellant is not entitled to the benefit of 
s. 5of the Limitation Act when he has acted in good 
faith on the advice of Counsel which advice has been 
given negligently even though honestly, Mithoo Lal 
v. Jamna Prasad (1), followed. 

According to an application for partition, the 
property sought to be partitioned embraced an entire 
village made up of six mohalas, and ths correct 
valuation of the property sought to be partitioned 





Kr. 


- was Rs. 25,000, The valuation put upon it was 


RAJENDRA BaHADUR SINGH V. RAJESHWAR BALI 


234 


Rs, 1,000 and the plaintiff contended that he acied on 
the advice of his Uounsel and that the Counsel was 


- in good faith-of opinion that the appeal should be 


valued only according to the value of the plaintifi's 
share: | 

Held, that although it could not be held that the 
Counsel did not act honestly in giving the advice; 
it was clear that he did not exercise due careand 
attention and acted with gross negligence in the 
matter, and that if he had only taken the trouble to 
examine carefully the application for partition 
or to read the opening lines of the order which 
formed the subject of appeal, he could have easily 
geen that the application purported to seek partition 
of the whole village as it was necessary for him to 
do in order to get compensation, and that under the 
circumstances the plaintiff failed to make out suff- 
ut cause within the meaning of s. 5, Limitation 

ct. $ 


C. Mis. App. against an order of the 
Assistant Commissioner, Bara Banki, 
dated November 16, 1931. 


Messrs. A. P. Sen, Radha Krishna and 
M. H. Kidwai, for the Appellant. 
Mr. H. Husain, for the Respondent. 


Judgment.—This is an application 
under s. 9 of the Limitation Act praying 
thatthe delay in the filing of the appeal 
may be excused as there was sufficient 
ground for not preferring it within time. 

The facts of the case are that the plaintiff- 
appellant made an application. for parti- 
tionin the Court of the Assistant Commis- 
of Bara Banki. Certain objections were 
filed against the application which raised 
questions of title. The learned Assistant 
Commissioner proceeded to inquire into 


- the merits of these objections under s. 111 


of the U. P. Land Revenue Act, III of 1901. 
He decided some of them in favour of the 
objector and as a result of his findings 
dismissed the application for partition on 
November 16, 1931. As this order had the 
effect of a decree of a Civil Court, it was 
appealable under s. 112 of the Land 
Revenue Act either to the District Judge 
or to the Chief Court. The plaintiff valued 
his appeal at Rs. 1,000 and filed it in the 
Court of the District Judge of Bara Banki 
on December 17,1931. It appears that an 
objection was raised on behalf of the 
respondents against the valuation of 
Rs. 1,000. The plaintiff-appellant ulti- 
mately accepted the objection and agreed 
to the valuation of Rs. 25,000 as contended 
for by the respondents, instead of 
Rs. 1,000. The learned District Judge 
thereupon decided that the memorandum 
of appeal should be returned to the appel- 
lant for presentation to the Chief Coust, 
The plaintiff's mukhtar got back the 
memorandum of appeal from the Court of 
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the District Judge on April 23, 1932.” The 
next.day, that is April 24, 1932, being a 
Sunday, it was presented by him in this 
Court on April 25, 1932. It was accom- 
panied with this application praying that 
the appeal be admitted under s.5 of the 
Indian Limitation Act. The ground 
alleged in the application is that in the 
circumstances of the case the plaintiff as 
wellas h's Counsel believed in good faith 
that the valuation of the appeal would be 
only the value of the plaintiff's share in 
khata No. 3. 

This application is opposed on the 
ground that the antecedent facts and 
circumstances leave no room for doubt that 
the application for partition covered a 
much larger area and that the plaintiff and 
his Counsel must be deemed to have acted 
with gross negligence in valuing the appeal 
at Rs. 1,000 and in filing it in the Court of 
the District Judge of Bara Banki. 

In order to appreciate the position and 
to determine whether the appellant has 
made out sufficient cuuse or not within the 
meaning of s. 5 of the Indian Limitation 
Act, it is necessary to state briefly the 
earlier history of ‘the case which is not in 
dispute. : . 

The parties are co-sharers in village 
Daryabad. This village is divided into six 


mohallas, namely, mohallas Harha, Rampur, . 


Bhaunipur, Sakhawat Ali, Mansur Ali and 
Ibad Ali. These mohallas are held separately 
by different co-sharers. Mohalla Harha is 
divided into three khatas of which khata 
No. 3 is the shamilat of the owners of the 
village. In 1907 the plaintiff's predeces- 
sor made an application (Ex. B-1) for 
‘partition of this shamilat land, aggregating 
203 bighas 5 biswansis. It may be men- 
tioned that this shamliat area comprises for 
the most part the abadi of Daryabad 
which is divided into 22 mohallas, 16 
of which were in the possession of Rajesh- 
war Bali, respondent No.1. In the course 
of the partition proceedings, the parties 
referred their disputes to arbitration. It 
‘was decided by the arbitrator that Rai 


Rajeshwar Bali was to retain pos- 
‘session of the 16 mohallas but 
was: to compensate the appli- 
cant out of his non-abadi land in 


respect of so much of the site ofthe 16 
mohallas as was in excess of his proper 
share. This award of the arbitrator 
was confirmed by a decree of the Civil 
‘Court. Thereafter the applicant absented 
-Himself and the partition case was dismiss- 
- ed for default on June 5, 1912 (see Ex. B-3). 
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Eleven years later, on March 27, 1923, the 
plaintiff's predecessor-in-title, the then 
talugdar.of Harha, made another applica- 
tion for partition of the abadi land which 
was held in shamilat, the area of 
which had by’ that time been reduced 
to 200 bighas, 15 biswas and 6 
biswansis. It was prayed that on the 
partition taking place, any deficiency which 
may occur in the applicant's shag should 
be made good from the non-abad? land as 
it existed at the time of the decision of the 
Civil Court (referred to above) dated 
August 14,1911. The Deputy Commission- 
er of Bara Banki by his order (Ex. B-7) 
dated March 19, 1929 dismissed this applica- 
tion on the ground that theapplicant had not 
specified the land ovt of which he wanted 
compensation and that without such specifi- 
cation it was impossible for the partition 
officer to divide up any mohal or patti in 
the exclusive possession of Rai Rajeshwar 
Bali. This order was confirmed by the 
Commissioner and the Board of Revenue 
(see Exs. B-8 and B-9). The order 
of the Commissioner (Ex. B-8) also 
shows that the talugdar of Harha in the 
courge of the partition proceedings applied 
for amendment of his original application 
for partition. By means of this amend- 
ment he sought “to partition the whole 
village of Daryabad so that the applicant 
can get his share of the non-abadi land to 
which he is entitled by the award." This 
application for amendment was also, un- 
successful. The final order of the’ Board of 
Revenue (Ex. B-9) is dated January 24, 1930. 
A few months later, on November 3, 1930 
the plaintiff made the present application for 
partition. 

Column 4 of the application headed 
“Specification of the mohal sought to be 
partitioned”, after making reference to the 
Civil Court decision, concludes as fol- 


lows :— 

“Hence for the purposes of recovery of compensa- 
tion, mokal Rampur, village Daryabad has been 
included in this application and in order to avoid 
dispute all the other mohals have also been included -. 
in this application for partition as all the co-sharers 
are the joint shareholders in the village”. 


Again col. 7 the heading of which is 
“Area of the mohal sought to be partition- 
ed,” gives the area of all the six mohals. 
Similarly the last column of remarks shows 
that the object of the application was that 
the plaintiff should be awarded compensa- 
tion for his share in the joint abadi land from 
the non-abadi land possessed by | Rai 
Rajeshwar Bali, proprietor of mohal Rampyr 
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and from other non-abadi lands in the 
villages, in accordance with the decision of 
the. arbitrator dated April 18, 1911. The 
order of the Assistant Commissioner dated 
November 16, 1931 which forms the subject 
of appeal in this Court also begins by 
saying that “the applicant seeks partition of 
the whole of village Daryabad...... = 
The bare narration of the facts stated 
above sifows clearly that it was definitely 
decided by the Civil Court in accordance 
with the arbitrator's award that Rai 
Rajeshwar Bali could not be ousted from 
the possession of abadi land held by him 
exclusively and that the talugdar of Harha 
could only get compensation from the non- 
abadi lands. The application of the taluqdar 
of Harha made in 1923 failed on the ground 
that non-abadi land which was virtually 
and in fact intended to be partitioned had 
_not-been sutticiently specified. The talugdar 
of Harha sought to remove this defect by 
amending his application so as. to get the 
whole village partitioned - As this appli- 
_cation also was rejected, he initiated the 
present proceedings by means of afresh 
application made some months later. The 
application leaves no room for doubt that 
the property sought to be partitioned em- 
braces the entire village Daryabad made up 
of six mohals specified in col. 7 of the appli- 
cation. The Assistant Commissioner who 
tried the case also understood it in this 
lights, We think under the circumstances 
there-was no justification for the plaintiff to 
value his appeal as if the subject-matter of 
partition was confined to his share in khata 
‘No. 3. Such an assumption cannot possibly 
be made in the teeth of the Civil Court 
decree, the plaintiff's own application for 
amendment to which reference has been 
made above and his present application for 
partition. It is hardly recessary to labour 


this-point further as it is admitted before - 


us that the original valuation of Rs. 1,000 
was incorrect. It is not disputed that the 
correct valuation of the property sought to 
be partitioned is Rs. 25,000. The only 
questionis whether there was any reason- 
able ground for misapprehensiin which 
could have misled the plaintiff or his 
Counsel in making the valuation when the 
appeal was filed. It has been argued that 
the plaintiff acted on the advice of his 
Counsel and that the Counsel was in good 
faith of opinion that the appeal should be 
valued only according to the value of the 
plaintiff's share in khata No. 3. We are not 
prepared to suggest that the Counsel did 
not act honestly in giving the advice but 
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we feel constrained to hold that he did not 
exercise due care and attention and acted 
with gross negligence in the matter. If he 
had only taken the trouble to examine care- 
fully the present application for partition 
or to read the opening lines of the order 
which formed the subject of appeal, he 
could have easily seen that the application 
purported to seek partition of the whole 
village as it was necessary for him to do in 
order to get compensation in accordance 
with the Civil Court decision dated August 
14, 1911. 

It was-held ty a Full Bench of. this. Court 
in Mithoo Lal v. Jamna Prasad (1)-that an 
appellant is not entitled to the benefit of 
s. 5of the Limitation Act where he has 
acted in good faith on the advice of Counsel 
which advice has been given -negligently 
even though honestly. This decision is 
binding uponus. We must therefore hold 
that the plaintiff has failed to make out 
sufficient cause within the meaning of 8. 5 
and we accordingly dismiss the application 
with costs. | 

N.. Application’ dismissed. 

(1) 146 Ind, Cas. 127; 100 WN 1151; 6 R O 83; A 
I k 1933-Oudh £33. 


- BOMBAY HIGH COURT 

First Appeal No. 265 of 1928 

. August 1, 1933 ` 
BAKER AND DIVATIA; JJ. ' 

PHATTECHAND ANANDRAM— 
PLAINTIFF—ÅPPELLANT ` 
TETSUS 
UMA VALOO AND OTHERS—DEFENDANTS— 
RESPON DENTS 

Transfer of Property Act (IV of 1882), s.100— 
Charge—One party by his own default failing to 
create a transaction which would bind the other— 
Whether can claim charge on the property—Intention 
of parties, if material. 

‘The defendants in 1919 passed a sale deed for 
Rs. 5,030 to the plaintiff and this deed | was registered 
through Court in 1923. The plaintiff sued on this 
sale deed but the defendants contended that the 
document was not intended as a sale deed, but tbat 
it was to. be accompanied by an agreement to re-con- 
vey by the plaintiffand both these documents were 
to be registered together, but the plaintiff failed to 
execute the agreement to reconvey and therefore the 
whole transaction was incomplete and void. It was 
held in this case that the transaction did not amount 
to a sale, because the intention of the parties was to 
have another dccument by which. either a right .of 
re-purchase was given to the defendants or the right 
to redeem it would be given if the ` transaction 
amounted toa mortgage by conditional sale. Sub- 
sequently the plaintiff filed a suit to recover the 
amount advanced under the sale deed alleging that 
this operated as a mortgage and that the same should 
pberecovered by sale of the property; 


242 


Held, that whatever the intention of the parties may 
have been, the failure to carry it cut was due to the 
plaintifi's owndefault, and therefore, there could be no 
question of acharge being created under s. 340 of 
the Transfer of Property Act. P.R. P, R. Somasunda- 
ram Chettiar v. Y. P. N. Nachiappa Chettiar \1) and 
Sir Hukumchand Kasliwal v. Radha Kishen (2), 
followed. 


Where one party by his own default has failed 
to Createa transaction which would be binding in 
jaw on the other party, he cannot by reason of any 
supposed intention of the parties claim a charge on 
the property. 


F. C. A. from a decision of the First lass 
Subordinate Judge, Nasik, in Regular Civil 
Suit No. 335 of 1926. 

Mr. P. K. Pendse, (with him Mr. G. B. 
Chitale), for the Appellant. 

Mr. S. C. Joshi, (with him Messrs. 
A.A. Adarkar, B. G. Modak), for the Re- 
spondents. 


Baker, J.—This is an appeal from a 
decree of the First Class Subordinate 
Judge's Court at Nasik. The facts are a 
little unusual. The defendants in 1919 
passed a sale deed for Rs. 5,000 to the 
plaintiff and this deed was registered 
through Court on Angust 20, 1923. The 
plaintiff sued on this sale deed in suit 
“No. 345 of 1923, but the defendants con- 
tended that the document was not intended 
as a sale deed, but that it was to be accom- 
panied by an agreement to reconvey by the 
plaintiff and both these documents were to 
be registered together, but the plaintiff 
failed to execute the agreement to reconvey, 
and, therefore, the whole transaction was 
incomplete and void. The First Class 
Subordinate Judge at Nasik held that the 
suit lands were only given as security to 
the plaintiff for the amount of the sale deed, 


ahd that the sale-deed was to take effect 


only on his passing to the defendants a 
writing embodying the agreement to re- 
convey, and the above condition not having 
been fulfilled, the sale deed became void. 
He, therefore, dismissed the suit. The 
plaintiff appealed to the High Court and in 
First Appeal No. 298 of 1929, the High Court 
confirmed the decree of the lower Court, 
holding that the plaintiff had broken the 
contract, as the sale-deed which he had 
got from the defendants was merely one 
partof the transaction which had been 
agreed upon between them. The appeal 
was, therefore, dismissed, and the High 
Court remarked that it was too late for the 
plaintif, when the Court had come to the 
conclusion that his conduct was improper, 
to fall back upon the case which he: might 
have set up atthe beginning that the land 
. wag mortgaged to him, and that he was 


: PRATT RORAND y, UMA VALGD 


14910 


entitled to possession. The plaintiff bae 
brought the present suit, which is No. 33e 
of 1926, to recover the amount advanced 
under the sale-deed, alleging that this 
operates as a morlgage, and that the same 
should be recovered by sale of the property. 
The First Class Subordinate Judge~ held 
that the sum could not be recovered by sale 
of the property as if the property was secur- 
ity for it asa mortgage or the pme was 
charged on the property, and gave the 
plaintiff a decree as if this was a simple 
suit for an unsecured Joan or a suit for 
restoration of money which was intended to 
be secured by an immovable property but 
was not so secured by reason of the plaint- 
iff's own fault. He,- therefore, passed a 
decree for Rs. 7,999, and costs and interest 
in favour of the plaintiff, but did not make 
this a charge on the property. 

The plaintiff appeals, and the only argu: 
ment raised in appeal is that this amounl 
should have been made a charge on the prop: 
erty, and it is contended by the learnec 
Counsel for the appellant that under s. 101 
of the Transfer of Property Act, althoug! 
the transaction does not amount to a mort 
gage, it will amount toa charge. Now i 
is quite clear from the authorities whic. 
have already been considered in the pre 
vious proceedings that this transaction di: 
not amount to a sale and was never intend 
ed tobe a sale. It is also clear that i 
does not amount to a mortgage, because i: 
order that it may amount to a mortgage | 
was necessary: that ‘the plaintiff shoul 
execute an agreement to re-convey, and thé 
both documents should be registered togi 
ther. This agreement to re-convey we 
never executed by. the plaintiff. Ib he 
been held by the High Court on appeal, £ 
well as by the First Class Court at Nas? 
in the former litigation, that this is not 
sale deed. Jt-is a'so not a mortgage dee: 
and s.100 would have no application to 
case where the document: falls short 
being a mortgage not by reason of tl 
intention of the parties but by the failure 
one of the parties to carry out his part of t. 
contract, that.is, by the plaintiff's failure 
execute the“ agreement of re-conveyan 
which had been agreed between the parti 
that he should execute. The result, the 
fore, is that no interest is created in t 
plaintiff by the sale deed. It has been he 
in P. R. P. R. Somasundaram Chettiar v. 
P.N. Nachiappa Chettiar (1), that a transi 
tion intended 10 be a mortgage, but not 
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-duced to writing or registered, could not be 
<. considered to create a charge and in Sir 
|. Hukumchand Kasliwal v. Radha Kishen (2), 
which is a Privy Council case, it was held 
that where it was intended by the parties 
- that a regular deed of mortgage was to be 
executed by one of them, but no such deed 
„of mortgage was ever executed in the 
plaintiffs favour, the plaintiff had neither a 
mortgd@#ee nor a charge on the immovable 
properties of the defendants or the proceeds 
of sale thereof, and were not, therefore, 
‘secured creditors of the company. In these 
circumstances, [ think, where one party by 
. his own default has failed to create a tran- 
-saction which would be binding in law on 
the other party, he cannot by reason of any 
Supposed intention of the parties claim a 
charge on the property. Whatever the 
intention of the parties may have been, the 
failure to carry it out was due to the plaint- 
iff's.own default and therefore, there can 
be no question of a charge being created 
under s. 100 of the Transfer of Property 
Act, . = 
Some reference has been made to the 
equities of the case, but the equity does not 
seem to be in favour of the plaintiff, inas- 
much as it was his failure to execute the 
. agreement to re-convey which resulted in 
. the difficulties with which he is now met. 
Lam, therefore, of opinion that the view 


taken by the Judge of the lower Court that . 


“no charge was created on the property 
and therefore, the money: which the defend- 
ants had borrowed from the-plaintiff can- 

: not be recovered -from the property, is 

. correct, and that the appeal should be dis- 
, missed with costs, one set- for respondents 
Nos. 1to 6 and another set for respondent 

. No. 7, a subsequent mortgagee. l 

Divatia, J.—I- agree. The only point 
that has been urged in this appeal is that 
the transaction between the parties which 

_ has failed as an out-and out sale as well as 
. & mortgage, should be given effect to as 
creating a charge under s. 100 of the 
Transfer of Property Act. In, the previous 
litigation .the transaction has not been 
treated as a sale on the ground that the 
intention of the parties was that simuitane- 
ously with the passing of the sale deed 

“the other side had to pass an agreement to 
re-convey and both the.-deeds were to be 
registered. The respondent in this case 
duly passed the sale deed and got it regis- 

tered. But the present appellant did not 
pass the agreement which he was bound to 
pass. In these circumstances, it was held 

“by this Gourt that the trangaction did not 
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amount to a sale, because the intention of 
the parties was to have another document 
by which either a right of repurchase was 
given tothe respondent or the right to re- 
deem it would be given if the transaction 
amounted to a mortgage by conditional sale. 
Subsequent to that, the present suit has 
been filed by the present appellant to re- 
cover the amount lent on the very property 
which was the subject-matter of the former 
sale deed and the argument is that although 
the transaction has failed to create an out 
aud out sale, and also mortgage by condi- 
tional sale, it must be given effect to as a 
charge, inasmuch as the intention of the 
parties was to treat this property as securi- 
ty and the appellant's Counsel says it would 
be sufficient if that intention was proved 
in the case, and urges that that intention 
can be inferred from the passing of the 
sale deed, even though the corresponding 
agreement was not passed. Now it is 
clear that the only document to evidence 
that intention is the sale deed. So we have 
to look to this sale deed alone. The sale. 
deed by itself is an out and outsale and 
it cannot be said that this sale deed is only 
a document creating a charge, or that it 
was intended that failing 2s a sale deed it 
should create a charge. But, as [ said, it 


. has been held that itis not a sale deed and 


does not convey any property. Thénas to 
mortgage, if the corresponding agreement 
had been passed by the present appellant 
then a conditional mortgage might have 
been created and provided both the docu- 
ments were registered, the transaction might 
have been given effect to as a mortgage 
with thé result that the property could have 
been sold forthe loan. But the very con- 
duct of the present appellant in not passing 
the corresponding agreement itself. was 
responsible for the failure of this transac- 
tion asa mortgage and it is clear law that 
if parties wish to create a mortgage trans- 
action: and if that transaction fails, such as 
for want of attestation, or for want of re- 
gistration, or as here, for not executing the 
corresponding agreement which along with 
the sale deed would have created a mort- 
gage transaclion, then, it is mot permis- 
-sible to give relief to the partiés on the 
basis - that failing asa mortgage it is still 
good asacharge. The latest authority on 
this point is the. Privy Council case in Sir 
Hukumchand Kasliwal v. Radha Kishen (2) 


(2) 128 Ind Cas, 157; 32 Bom L RB 538;AI R 1930 
P O 18; 31 L W 330; Ind. Rul. (1932) PO141; 70 W 
N 289; 58M H4 J 453; 51 OL 3 561; 34 0 WN 508 
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- There is no guesllon heré of a primary in- 
tention and a secondary intention and that 
the primary intention having fallen through 
the secondary intention.should be given 
effect to. The intention in this case was 
, to create a mortgage, but that intention did 
_not fructify, because the transaction was 
¿not made in a legal manner, by the passing 
of the agreement and getting it registered. 
Therefore, it is clear that the only intention 
‘that wasin the mind of the parties having 
failed, there is nosecurity created on this 
- Property at all either by way of mortgage 
or by way of charge. I, therefore, agree 
that the appeal should be dismissed with 
~ costs, one set for respondents Nos. 1 to 6, 
and another set for respondent No. 7. 
N. Appeal dismissed. 
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MATA DIN- TEWARI AND 0THERS— 
DEFENDANTS — RESPONDENTS 
Civil Emcedure Code (Act V of 1908), s. 31, 
Expl V—Whether applies to the result arrived at by 
compromise in which parties omitted to settle part of 
their dispute—Partition suit—Certain property 
omitted to be included—Res judicata, bar of, if 
arises—Burden of proof—Finding that family. was 
joint and there was nucleus—Proof that certain 
property was one party's exclusive property. 
Explanation V tos, 11 of the Code of Civil 
- Procedure, apparently has reference to what had been 
adjudicated bythe Court and not tothe result 
arrived at by a compromise, in which the parties had 
omitted to settle a part of their dispute, Ishri 
Prasad v. Munna Lal- (l), relied on 
The plea of res judicata cannot be raised ina suit 
for partition if certain property is by mistake 
“omitted to be-ineluded inthe former suitfor parti- 
tion. Malharı -Vaman Kramavant v. Vinayak Raiji 
Kramavant (5), referred to, 
Once it is held in a partition suit that the family 
of the plaintiff was joint and that there was a 
nucleus of joint ancestral property, then it is for 
the party ‘who asserts-that a certain property is 
, his exclusive property to prove tbat fact Rajangam 
. Ayyar v. Rajangam Ayyar (6) and Abhaidat Singh 
v. Raghoendar Partab Sahat (7), referred to. 


S. C-A. against the order of the Subordi- 
‘nate Judge of Sultanpur, dated Septem- 
ber 27, 1932. 

Mr. Ham Prasad Varma, R. B., for. the 
Appellant. 

Mr. H. N. Misra, for the Respondents. 
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of the Court of the Jearned Subordinate 
Judge of Sultanpur confirming a judg-: 
ment and decree of the Munsif of Musafir- 
khana at Sultanpur partially dismissing 
the suit of the plaintiff. 


The facts out of which this appeal 
arises are briefly as follows:— 
The plaintiff Madho Tewari, minor 


under the guardianship of Musammat 
Mahadei, his own aunt, filed alsuit for 
paitition of the properiies specified in 
lists A, B, C, D, E and F, attached to his 
plaint. He claimed to be the owner ofa 
one-third share in the properties entered 
in these six Hsts. The Munsif of Musafir- 
khara partially decreed the plaintiff's suit 
in respect of the land entered in lists 
A,B, and © of the lists attached to-the 
-plaint, In respect of mortgagee righisin 
list F the trial Court decreed to the plaint- 
iff hiscne-ihird share in the mortgage deed 
(Ex, 6), but dismissed his claim to one-third 
share in the mortgage deeds (Exs. 4 and 5). 
As iegaids the grove. land and abadi 
plots entered in lists D and E attached 
to the plaint, the trial Court dismissed 
the plaintifi's suit. The judgment ard 
decree of the trial Court Lave been con- 
firmed without any variation by the lower 
Appellate Court. The plaintiff has, there- 
fore, filed this second appeal challeng- 
ing the judgment of the lower Appellate 
Court dismissing his claim in respect of 
the properties entered in lists D,E and 
F attached to the plaint. = 
As regards the mortgagee rights entered 
in list F attached to the plaint the 


‘learned Counsel for the plaintifi- appellant 


has now conceded before me that he 
gives-up his claim in respect of the 
mortgage deeds Exs. 4 and 5, because 
the plaintiff's agent stated in the trial 
Court on March 17, 1932, that Kalpu 
father of Mata Din died -20 or 22 years 
two or three . years after 
Kalpu’s death there was separation. Thus 
the plaintiff admitted separation of the 
members of ithe family since 1914 or 
1915. It is therefore clear that in respect 
of the mortgages acquired after 1914 by 
any member of the family the plaintiff 
could make noclaim as he was nof joint 
with the other members. Exhibit 4 isa 
mortgage’ deed of August 12, 1927, and 
Ex. 5 is a mortgage deed of August 
22, 1927. In respect of these two mort- 
gages therefore the plaintiff can lay no 
claim to 4 share. This - contention 
-of the: Counsel for the defendants fes- 
-pondents- has been now accepted by the 
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learned Counsel for the plaintiff appel- 
lant-and he has given up his claim to 
any sharé in thé property entered in liet 
F attached to the plaint. 

As regards the properties entered in 
lists D and E, the learned Subordinate 
Judge has held that the plaintiff has lost 
his rights to the grove and abadi plots 
entered: in lists D and E attached to 
the plairg. In the year 1920 Sri Datt, 
the, grandfather of the plaintiff Madho 
Tewari, applied to the Civil Court for 
filing an award dated July 16,1920, which 
had been made by a certain arbitrator 
in a dispute between himself and Chittan 


and Mata Din. This application of Sri 


Datt is-Ex. C I. Exhibit © 2 is the com- 
promise dated November 25, 1920, arrived 


at between Sri Datt onthe one hand and’ 


Chittan and Mata Din on the other. This 
compromise is to the effect 
the land in dispute and out of the share of 
Sri Datt one bigha was to be given to 
Mata Din on account of Musammat 
Phuljhari, widow of one of the co-sharers 
and ont of the share of Chittan defend- 
ant No. 2 one bigha was also to be given 
to Musammat Phuljhari and the rest of 
the property was to be divided in three 
equal shares between the plaintiff Sri 
Datt and the two defendants Chittan and 
Mata Din. The entire area of the land 
was 22 bighas 16 biswas and so Sri Datt 
and Chittan each got 6° bighas 183 biswas 


and Mata Din got 8 Obighas 18% 
biswas. In this connection I may note 
that there is a mistake made in the 


decree of the trial Court in this suit 
which has been confirmed in appeal by 
the lower Appellate Court. The decree 
of the trial Court dated July 23; 1982, 
states as follows :— 

“As to the gabzadari lands the share: will: be 

the same but the share of defendant No. 1 
(Mata Din) and Nos. 3 to 5shall be increased by 
1 bigha from the share of defendant No, 2 and 
by 2'bighas from the plaintiff's share.” 
The defendant No. 1's share can only 
be increased ‘by L bigha from thé plaint- 
iff's share according to the compromise 
decree (Ex. C 3 onthe file), This clerical 
mistake in the decree of the trial Court 
must be amended accordingly. 

The learned Subordinate Judge held. in 


agreement with the trial Court that the 


expression “Arazi land” used in the com- 
promise (Ex. C 2) and in the decree 
based thereon (Ex.C 3) only refers to the 
cultivated land and not to the grove and 
abad+ lands. It is 
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Dattkfor filing the award, was accompanied 
with 6 lists; list-1 was a list of ornaments,” 
list 2 contained a list of cattle, list, 3° 
showed a. list of utensils, list..4 was “in 
respect of cultivated lands, list 5 was in 
respect of two groves and list 6 was in 
respect of abadi land. Now the compto- 
mise entered into by the parties (Ex. O 2) 
was only in respect of the cultivated land . 
and ignored the rest of the property 
which was in dispute between the parties. 
The lower Courts have held that as the 
claim was only decreed in respect of the’ 
land mentioned in the compromise Ex. 0 2, 
the res‘ of the plaintiff's claim must be 
deemed to have been dismissed by. the 
Civil Court in 1920, onthe principle that 
what had not been decreed must bé 
deemed to have been refused by the 
Court; and in this connection Expl. V 
to s. 11 of the Code of Civil Procedure 
appears to have. been relied upon bythe ` 
two lower Courts. Explanation V- to 
s. 11 of the Code of Civil Procedure 
runs as follows :— 

“Any relief-claimed in the plaint which is not 


expressly granted by the decree, shall, for the 
purposes of this section, be deemed to have been 


refused.” 

The point, however, which the two 
lower Courts have missed is that-in the 
suit of 1920 there was really no adjudica- 
tion of the dispute between the parties 
on the merits. In Ishri Prasad v. Munna 
Lal (|), it’ was held that Expl. V 
to s. 11 of the Code of Civil Procedure 
apparently had a reference to what had- 
been adjudicated by the ‘Court and not 
to the result arrived ab by a compromise 
in which the parties had omitted to 
seltle a part of their dispute, and in that 
case it was held that the subsequent suit 
was not barred by.s. 11 of the Code of 
Civil Procedure. 

Again in; Madan Lal v. Gajendrapal 
Singh’ (2), it was héld that a compromise 
filed in‘a suit’ should, in the absence of 
evidence to the contrary, be construed as 
effected for the. purpose of the decision-of 
the suit’and not for any ulterior purpose. 
In the course. of the judgment at p. 3944 
of the report in that case the learned 
Judges cbserved, as follows :— 

“For a' compromise decree cannot be taken to 
decidé every point that ought to` have’ been 
pleaded,-as a decree’ on the merits must.” See 
Bower's Res Judicata (1924), p. 24, and our recent 

(1) 129 ind, Cas 448; A I R1930 All.’ 6.2; Ind. 


"Rul. (1931) All. 176. 


(2) 116 ‘Ind, Cas. 436; 277A L J344; AIR 1929 All. | 
243; 51_A 575. J h aO 
*Page of 27 A. L; J.ABd:]. 
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judgment, Ram Narain v. Kaithi Kuar (Second 
ia No. 2024 of 1925, decided on December 14, 


16 is thus clear upon the strength of 
the rulings cited above thatthe right of 
the plaintiff as the grandson of Sri Datt 
to the grove and abadi plots entered in 
lists D and E attached to the plaint is 
not barred by Expl. V to s. 1k of 
the Code of Civil Procedure. Moreover 
the causes of action in the two suits 
were very different and the parties were 
not litigating under the same title. In 
the. former suit Sri Datt, the grand- 
father of the present plaintiff Madho Tewari 
was Claiming ihe property in dispute as 
the reversionary heir of the husband of 
Musammat Phuljhari. The present suit 
of Madho Tewari, who is the grandson 
of Sri Datt is for the partition of the joint 
family property and therefore, no question 
of res judicata can arise upon these plead- 
ings. In Hazari Singh v. Jhunna Singh (3) 
it was held that where the valuation of the 
present suit was found to be correct and 
it was rightly instituted in the Court of the 
Subordinate Judge and the former suit 
had been undervalued and instituted 
in the Court of the Munsif, the former suit 
did not operate as res judicata. It was 
further held that if in the first suit the 
plaintiff claimed a certain property onthe 
death of a widow as a reversioner to the 
estate and the suit was dismissed on the 
ground that the widow was the absolute 
owner and in the second suit the plaint- 
iff claimed the property as one of the 
heirs of the widow, then in the second 
suit the plaintiff was not litigating under 
the same title, and therefore the former 
suit did not operate as res judicata. 

The same view of the law was laid down 
in Abdul Shakur Khan v. Rafiqunnissa (4) 
and it was held that where the subject- 
matter was not identical, Expl. IV tos. 11, 
from the very language used, could not 
apply. i 

Again the present suit is a suit for 
partition and the plea of res judicata can- 
not be raised in such a suit if certain 
property is by a mistake omitted to be 
included in the former suit for partition. 
In Malhari Vaman Kramavant v. Vinayak 
Ravji Kramarant (5) it was held by the 
Bombay High Court that where there was 


(3) 120 Ind; Cae, 13; (1930) A L J 1254; AIR 1931 
All. 21; Ind. Rul. (1931) All. 237. 

(4) 129 Ind. Cas 734; (1930) A L J 1572; AIR 1931 
All 43; Ind, Rul. 1931) ‘All 222. A, o 

(9) 119 Ind. Oas.779; AI R- 1929 Bom, 323; 31 
Bom, L R 640; Ind, Rul, (1929) Bom, 555. LMT 
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partition between brothers and some prop- 
erty was left undivided, the position of 
the parties after partition was that of 
tenants-in-common as regards the property 
which was left undivided: and it was fur- . 
ther held that if certain property was 
omitted to be divided in the first suit, 
the second suit to divide that property 
was permissible and that the second spit was 
not barred by the principle of res j&dicata - 
under s. 11, cl. (4), Civil Procedure Code, 


for the plaintiffe could not be said tobe: ` 


compelled to bring the land in suit for 
partition in the previous suit, where the suit 
was brought by tenants-in-common to re- 
cover their share. 

It is, thus, clear that the lower Courts 
have, on a mistaken view of the law, dis- 
missed the plaintiff's suit in respect of the 
property entered in lists D and E attached 
to the plaint. 

The learned Counsel for the respondents 
has pointed out that the grove land and 
abadi plots shown in lists D and E of the 
lists attached to the plaint of the present 
suit show certain variations from the grove 
land and abadi plots entered in Ex. C 3. 
He has also relied upon an observation 
of the learned Subordinate Judge in his ap- 
pellate judgment which runs as follows:— 

“I have not been referred to any evidence on 
behalf of the appellant to prove that he has a share 


in any of the properties other than those decreed 
to him by the learned Munsif™ 


The learned Counsel for the plaintiff-ap- 
pellant in this connection contends that the 
lower Appellate Court has put the burden 
of proof wrongly upon the plaintiff instead 
of upon the defendants and in support of 
this contention he relies upon a judgment 
of their Lordships of the Privy Council 
reported in Rajangam Ayyar v. Rajangam 
Ayyar (6). Once it is held that the family 
of the plaintiff was joint and that there 
was a nucleus of joint ancestral property 
then it is for the party who asserts that 
a certain property is his exclusive prop--- 
erty, to prove that fact. The same principle 
was laid down in Abhaidat Singh v. Ragho- 
endar Partab Sahai (7) in whichit was held 
that where it was admitted or proved that 
the family possessed a nucleus, the onus: 
was shifted on the other party to show 
that it was self-acquired property of the 
joint family. 


(6) 69 Ind. Gas. 123; 50 I A 124: 46 M 373; 31M 
L T 136; 4 U P L R(P O) 85; 16L W 6J5; AI R 
1922 P O 266; 27 O W N 561; 44 M L 1745;370L 
J435: 21A L J480. é 

(7) 91 Ind, Cas, 976;3 O W N-40 Al R 1926 Oudh 
WldOLI 37, °° Oe ee Se ae. 
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The defendants have not adduced an iota 
of evidence that any of the groves and 
abadi plots entered in lists D and E at- 
tached to the plaint were their self-acquired 
properties, In this state of things the pre- 
sumption that the groves and abadi plots 
entered in lists Dand E were joint family 
Properties must prevail and the plaintiff 
is entitled to get his £ share in the 
said a on partition. a 

For -the reasons given ahove I allow 
this appeal, modify the judgment and 
decree of the lower Appellate Court and 
give the plaintiff a decree for his one-third 
share in the properties entered in lists D and 
E attached to the plaint in addition tothe 
decree already granted to him by the trial 
Court in respect of the properties entered 
in lists A,B and © attached to the plaint. 
The. -plaintiff will get his full costs from 
the defendants in all Courts. 

N. Appeal allowed. 


——— ee 
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Workmen's Compensation Act \ VIII of 1923), s. 10 
—Injury to workman—Reasonable cause established 
for fuilure to make claim for compensation within 
six months of occurrence—Bar to maintainability of 
proceedings, if removed—Limitation Act (IX of 1908), 
Sch. I, Art, 22—Whether governs proceedings, 

Aworkman wasemployed in works where sand 
was dredged from the creek and sifted so as to 
remove mud and stones, His ordinary duties were 
to spread sand in barges but under the orders of the 
foreman he was with others employed cn a certain 
day turning pontoons so as to get the manholes 
upwards, the pontoons being required for the purpose 
of erecting a dredger on them for the purpose of 
removing sand, and in the course of the operation 
his leg was injured by one of the pontoons, resulting 
ia amputation. The accident happened on September 
24,1929. The workman was subsequently employed 
as a watchman and was dismissed in April or May 
1930. He applied for compensation for the injury in 
September, 1931: 

Heid, that he was a workman within the meaning 
of that term in the Workmen's Compensation Act; 
that the fact that during the period of six months 
immediately following the accident he was employed 
on light duties by the employer was sufficient reason 
for his uot having made the claim within that period 
and once a reasonable cause was established for failure 
to make 3 claim for compensation within six months 
of the occurrence of the accident, the bar, to the 
maintenance vf proceedings -under the Act was 
removed. Lingley v. Thomas Firth & Son's (1), 
relied, on. 

Held, also that proceedings under the Act were 


governed by s.10 and not by the general provisions- 
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of the Limitation Act, and hanes Art. 22, Limitation 


‘Act, which applies to a auit for damages for personal 


injury did not apply to proceedings under the 
Workmen's Compensation Act. f 

F. A. from the decision of the Ex- 
Office Commissioner, Thana. in Application 
No. 2 of 1931, under the Workmen’s Com- 
pensation Act. 

Mr. M. M. Thakor (withhim Mr. R. H. 
Dole), forthe Appellant. 
Mr. S.C. Joshi (with him Mr. B. G, 

Modak), for the Respondent. 

Baker, J.—This is an appeal against 
an order of compensation made by the 
Ex-offico Commissioner at Thana under the 
Workmen's Compensation Act and in- 
volves a point of limitation. The claimant 
who was a labourer employed by the 
opponent at his sand and brick works at 
Mumbra, met with an accident on Sep- 
tember 24, 1929, which resulted in the 
loss of his leg. The claim was made in 
September, 1931, but it isin evidence that 
after the loss of his leg the claimant 
was employed by the opponent asa watch- 
man up to about April or May, 1930, when 
he was dismissed. Under s.10 of the Act, 
the claim for compensation should have 
been instituted within six months of the 
occurrence of the accident, i. e., by March 
24, 1930, though the Commissioner has 
power to excuse the delay for sufficient 
cause. The delay of six months is gatis- 
factorily explained by the claimant's 
employment on light duties on the same 
pay, but the Commissioner held that 
there was no explanation of the delay in 
making the claim from April, 1930, when 
the claimant was dismissed, to September 
1931, whenthe claim wasmade, But fol- 
lowing the ruling of the Court of Appeal in - 
Lingley v. Thomas Firth & Sons (1) he 
held thatthe delay must be excused. 

This is the principal, and indeed the 
only, point in the case, although it has 
been argued in appealthat the claimant 
is.not a workman within ths meaning. of 
the Act. Itis clear, in view of the defini- 
tion in the Act, that tha claimant, who was 
employed in a works where sand was 
dredged from the cresk and sifted so as 
to remove mud and stones, was a work- 
man within the meaning ‘of the Act. 
His ordinary duties were to spread sand 
in barges, but under.ths orders of tha 
foreman he was with others employed on 
the dayin question in turning pontoons so 
as to get the manholes upwards, the pon- 
toons being required forthe purpose of 

(V (1921) 1 K B 655; 90L I K B 290; 124 L T 442; ; 
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erecting a dredger on them for the purpose 
of removingsand, andin the course of 
this operation his Jeg was injured by one 
of the pontoons, resulting in its amputation. 
The only question, therefore, that arises 
in this appeal is whether the claim is 
barred by limitation by s.10 of the Actin 
view ofthe express finding of the Com- 
missioner that the delay in making the 
claim from April,1930 to September , 1931 
is ‘not satisfactorily explained. 


Now on this point we have- an express - 


ruling:-of the Court of Appeal in England 
on: the corresponding section of the 
English Statute which is in terms the 
same as s,10. In Lingley v. Thomas Firth 
d Sons (1), the Court of Appeal held that 


where reasonable cause is established «with- - 


in s. 2, sub- s. (1) (b) of the Workmen's 
Compensation Act, 1906, for failure to make 
a:claim for compensation within six months 
of the occurrence of an accident which 
has: occasioned injury to a workman, the 
bar to the maintenance of proceedings 
under the Actis removed, and, subject to 
the ordinary statute of limitations, pro- 
ceedings can be mdintained at any time 
after the expiry of the’ specified period. 
The view which:was expressed’ in Prophet 
v. Roberts (2) tothe contrary has been dis- 
sented from; sò -also the view of Eve, J., 
in Hillman v. London Brighton andi South 
Coast Railway Co. (3}. It has been argued 
by the learned Counsel for: the appellant 
thatthe learned Lord Justices of the Oourt 
of Appeal expressly stated that:this view 
is subject toany barthat might arise under 
the general law of limitation, if there be 
any, as to which they expressed no opinion, 
and hecontends that under Art. 22 of the 
Indian Limitaticn Act, the period of limi- 
tation for asuit for damages for personal 
injury is one year from the date. of the 
injury, and he argues that the present 
claim would be barred at the expiry of .a 
year under that Article. For the respond- 
ent it ig argued that the Indian Limita- 
tion Act applies to suits and not to pro- 
ceedings under the Workmen's Compensa- 
tion Act. I think this contention is correct. 
Section 19 ofthe Act expressly ousts the 
jurisdiction ofthe Civil Court in matters 
required by the Act to be settled by a Com- 
missioner. Though s. 23 empowers the 
Commissioner to exercise the powers of a 
Civil Court under the Code of Civil Proce- 


(2) (1918) 1 
(3) (1920) 1 K B 
64 S`) 82;12 B W 


1B W OO 301, 
284: 89 LJIKB 334; 122 L T 214; 
00 323; 
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dure for certain purposes, the Act nowhere 
says ihat the proceedings under the Act 
should be treated as a suit, or that the 
ordinary law of limitation has to be ap- 
plied tothem, and it makes special pro- 
visions for limitation in s. 10 for the original - 
proceedings, and ins. 30 for appeals. The 
provisions of s. 5 of the Indian Limitation - 
Act, 1908, are made applicable to appeals 
under this section, but there is no rferenee , 
tothe Indian Limitation Act in s. 10. 
There is, therefore, a clear distinction bet- 
ween proceedings under the Act and civil . 
suits,and a special period of limitaticn being.. 
provided by s. 10, we are to be guided 
by that, and not by the general provisions - 
of the Indian Limitation Act andit would . 
be wrong to applya period of limitation: 


_ especially provided for suits to proceedings 


under the Workmen’s Compersation Act. 
We must, therefore, be guided by 
s. 106 and s. 10 alone, which provides 
for six months’ limitation, which can be 
extended by the Commissioner for sufficient 
cause. During the period of six months 
immediately following the accident the 
claimant was employed on light duties 
on the same pay by the employer—that is a’ 
sufficient reason for his not having made 
the claim within that period. And once a 
reasonable cause is established for tailure 
to makea claim for compensation within 
six months of the occurrence of the acci- 
dent, the bar to the maintenance of pro- 
ecedings under the Act is removed under 
the ruling of the Court of Appeal in Ling- 
ley v. Thomas Firth & Sons (1) ‘There ` 
dces not appear to be any subsequent 
ruling on this point, and as the coriespond- 
ing section of the English Act is practi- 
cally thesame asthat of the Indian Act, 
we should follow the ruling of the Court of 
Appeal. 

The result is that the appeal fails, and 
must be dismissed with costs. 


Divatia, J.—I concur. As lo the respond- 
ent being a workman or not within the 
meaning of that termin the Workmen’s 
Compensation Act, 1 do not feel any 
doubt. Ithink he is such a workman. 
Under Sch. II of the Workmen’s Com- 
pensation Acta person who is employed 
within the meaning of cl. (2)of s. 2of the 
Indian Factories Act of 1911 in any 
place which is a factory within the mean- 
ing. sub-cl. (a) of cl. (3) of that section is 
a workman. Nows. 2, cl. (2) ofthe Indian 
Factories Act is that— 


“(2).a person: who worksin a factory, whether 
for. wagesor not,— s 
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(a) in a manufacturing process or handicraft, 
or 

(b) in cleaning any part of the factory used 
for any manufacturing process or handicraft, or 

(e) in. cleaning or oiling any part of the machi- 
nery, or . 

(di ia any obher kind of work whatsoever, 
incidental to, or connected with, the manu- 
facturing process or handicraft, or connected with, 
the. article made or otherwise the subject of the 
manufacturing process of handicraft therein, shall 
be deemegto be employed therein.” 

And 4 factory is defined ins. 2, cl. (8) 
(a) as— ; 

“any premises wherein, or within the precincts’ 
of which, on any one day inthe year not less 
than twenty personsare simultaneously employed 
and steam, water or other mechanical power 
or electrical power is used in aid of any manu- 
facturing process," , 
and s. 9, el. (4), of the Indian Factories 
Act defines what. a manufacturing process 
is. It means any process for or incidental 
to 

“(a) making, altering, repairing, ornamenting, 
finishing, or otherwise adapting for use, transport, 
or sale,any article, or part ofan article, or 
(b) refining oil or pumping, or filtering water, 


or 

` (ce) supplying, generating oor transforming 
pneumatic, hydraulic or’ electrical energy, 
and includes the bailing of any material for 
transport.” ; 

Now, here itis found that in the works 
of the present opponent, where the applicant 
was engaged, sand was dredged from the 
bottom ofthe creek and separated from 
shingle and was then adap‘ed for use and 
for sale and for transport. The dredging 
is done by the same power as used in the 
dredgers working in the prémises of the 
works. 
area factory within the meaning of s. 2, 
el. (3)(a), andthe process of separating 
sand and adapting it for use is also a manu- 

. facturing process within the meaning of 
s. 4 (a) of the Indian Factories Act. 
Therefore, the workman would fall under 
s. 2, cl. (2) (d) of the Indian Factories Act, 
and would, therefore, be a workman 
within the meaning of that term in the 
Workmen’s Compensation Act. 

The next point is whether the application 
is in time. Unders. 10 of the Workmen's 
Compensation Act, which is very similar to 
the corresponding provision in the English 
Workmen's Compensation Act, it is provid- 
ed that— 

“No proceedings for the recovery of compensation 


shall be maintainable before a Commissioner unless 
notice of the accident has been given, in the manner 


hereinafter - provided, as soon as practicable -after ` 


the happening thereof and before the workman has 
voluntarily left -the employment in which be was 
injuged, and unless the claim for compensation with 
respect to such accident has been instituted within 
six months of the occurrence of the accident or, in 
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case of-death, within six months from the date of 
death: KAN 

«Provided, further, that the Commissioner may 
admit and decide any claim tocompensation in any 
case notwithstanding thit the notice has not been 
given, or the claim has not been instituted, in due 
time as provided in this sub-section, if he is satisfied 
that the failure so to give notice or institute the-. 
claim, as the case may be, was due to suttiicient- 
cause.” LANA 

Now, here, this injury took place -on 
September 24, 1929. Therefore, under this 
section, the last date for -giving notice was 
March 24, 1930. But it appears, as has 
been found by the learned Commissioner, . 
that the notice of the claim was given to 
the opponent on August l, 1981 and it 


has been further found that up to the end 


of June, 1930, the present respondent was 
in the employ of the present appellant, 
Therefore, he did not give any notice of his 
claim. The learned Commissioner is of 
opinion, therefore, until the end of June 
1930, the respondent had sufficient cause 
for the delay in giving such notice, and J 
think he is right. As the respondent, after 
he came from thé hospital, was engaged 
by the present appellant himself and was 
inthe appellant's service, there was suffici- 
ent reason, I think, for not giving him 
notice of his claim till the end of that 
But as to the subsequent period 
from July, 1930 to August 1, 1931, when he 
did give notice to the opponent, the learned 
Commissioner is of opinion that the delay 
of a little more than ayear has no} been 
explained by the applicant. However, the 
learned Commissioner holds that if the delay 
for the first period is to be excusedon the 
ground of there being sufficient reason for 
it, the. delay for the subsequent period 
does not matter and ought alsoto be excused 
under theruling in Lingley v. Tho: as Firth 
& Sons (1). : 
In that case although on-the actual facts , 
the delay was not sufficiently explained, 
it was held that once the delay in not filing . 
the claim wilhin six months is excused on 
the ground that there was sufficient cause 
for it, then the subsequent delay was not 
material and should also be excused by 
virtue of the sufficient cause being. given 
for the first period of delay, the proviso 
being made there that. it was subject to the 
ordinary period cf limitation. Now, here, 
the only period of limitation provided for 
in the Workmen's Compensation Act is that 
contained in s. 10 and there is no other 
period of limitation provided for in this 
Act. Article 22 of the Indian Limitation 
Act which contains the provision, for’ a . 
regular.suit..for personal: injury, would not: 
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apply here, because the proceedings under 
this Act are not regular suits, and they are 
to be started by an application and not by 
a suit. Then agains. 19 of this Act clearly 
shows that the jurisdiction of a Civil Court 
is ousted in matters 1equired by this Act 
to be settled by the Commissioner. There- 
fore, tomy mind, the only period of limita- 
tion contemplated by the legislature is 
that provided in s. 10 and following the 
judgment of the Court of Appeal in Lingley 
v. Thomas Firth & Sons (1) I agree in 
holding that the lower Court has rightly 
exercised its discretion in excusing the 
delay for the second period as well. 

I would, therefore, agree that the appeal 
fails and should be dismissed with costs. 


N. Appeal dismissed. 


LAHORE HIGH COURT 
Civil Appeal No. 1827 of 1032 
March 7, 1933 
DALIP SINGH, J. 
Musammat SUGHRA BEGAM—PL'INTIFF 
—APPELLANT 
versus 
ABDUL GHANI - Drrenpant— 

RESPONDENT 

Guardians and Wards Act(VIII of 1890), ss.7(1) 
47, 48—Appointment of guardian with conditions— 
Appeal attacking _conditions— Competency of— 
Revision, if lies, > 

The question whether an appeal by a person who 
has been appointed guardian of the person and 
property ofa minor lies on the ground that the 
security demanded by the guardian is sxcessive or 
thai the maintenance is too low or that the main- 
tenance arrears have not been allowed, isa dubious 
one but in any case revision would lie. 

Appeal from the order ofthe Senior 
Sub-Judge Gujrat, dated November 17, 
1932. 

Facts—The appellant applied for being 
appointed guardian of dhe person and 
properly both movable and immovable 
of her minor children. This application 
was resisted by the respondent the uncle 
of the childrén so far as the ap- 
plication related to the appointment of 
guardian in respect of property. It was 
contended on his behalf that the 
mother ofthe minors was a pardanashin 
lady and hence unfit to manage the 
property. Further there was a chance of 
her remərrying she being quite young. As 
to the respondent, there were two circum- 
stances which weighed against his appoint- 
ment. He was a co sharer with the minors 
and, he was also negligent in 
management of estate, The Court taking 
all the circumstances into consideration 
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appointed the mother of the minors: as their 
guardian butit was ordered that the entire 
cash should be invested in Government 
securities with the condition that. the 
mother of the minors was not to draw 
the principal under any circumstance 
whatsoever and the Public Debt Officer 
was to be intimated to that effect. -The 
mother was also ordered to file security to the 
extent of one lac and eight thousandfrupees - 
and to put ina list of property by a parti- - 


cular date. The maintenance of minors 
and their mother was fixed at 
Rs. 100 per mensem. The mother filed 


an appeal urging that the amount of 
security demanded was excessive, that the. 
maintenance fixed was too low and that the 
Court below had erred in not allowing 
arrears of maintenance. It was urged 
by the respondent that no appeal was com- 
petent, 
; Mr. Muhammad Amin, for the Appel- 
ant. 

Mr. Mohsin Shah, for the Respondent. 

Judgment. — The main contention of the 
learned Counsel for respondent is that- no 
appeal lies. This point is dubious but in 
any case revision would lie. The next 
point is thatthe interests of the minor ` 
should be guarded and the young mother 
not be allowed to squander money. This 
can be secured by investing the cash 
estimated at Rs. $0,000 in Government 
Securities and ordering the Public Debt 
Officer of the bank holding the securities 
not to pay either principal or interest 
to Musammat Sughra Begum without an 
order from the Court. Counsel on both 
sides have no objection to this. ‘I'he 
security tobe furnished is fixed by consent 
at Rs. 9,400 a bond to be drawn up:as 
given in the rules orin the form given in 
the Guardiansand Wards Act. Asregards 
the amount of maintenance I would allow 
Rs. 200 per memsem at present. This 
maintenance tobe drawn after furnishing 
accounts of the income from the immov- 
able property. If the Court at any time 
finds the amount excessive or too little it 
can change the amount on a proper ap- 
plication being made to it. As regards 
arrears of maintenance claimed in appeal 
there is no sufficient material on the record 
to decide it. The point can be considered 
by the trial Court on proper application, 
The appeal is accepted as shown above. 

No order as to costs. 

D, Appeal accepted, 
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BOMBAY HIGH COURT 
. Testamentary Suit No. 10 of 1931 
A August 11, 1932 
4) WaADIA, J. 
'' GEORGE ANTHONY HARRIS — 
PLAINTIFF 
versus 


MILLICENT SPENCER — DEFENDANT 

Suecessign Act (XXXIX of 1925), ss. 2638, 283— 
Revocatiog of grant of letters of administraticn— 
Application for—EHssentials—Discretionary power of 
Court—‘Just cause’ in 8. 263, meaning of—Citations, 
absence of—Effect—Will not fortheoming—Fresump- 
tion. y 

A person applying for revocation of the grant of 
letters of administration must show that he is in- 
terested in the alleged will, i. e. in the estate of 
the deceaʻed disposed of by the alleged will. The 
interest may be very slight. It. may even bea bare 
possibility. But there must bs some interest which 
the applicant is prima facie entitled to claim in the 
estate,of the deceased [p 253, col 1.) 

Where a will is not forthcoming the general pre- 
sumption oflaw is thatit must have been destroy- 
ed by the testator with the intention of revoking it. 
The presumption isa rebuttable one. [ibid.] 

The grant of probale or letterssof administration 
is the decree ofa Court, and'where it has been 
wrongly granted, an application can be made to the 


same Court which granted it to set it aside, 
and a regular suit is not always necessary 
unless the grant is sought to be revoked on the 
ground ofthe invalidity of the will or on the 


ground of any dispute asto its genuineness. There 
may be either an application to revoke the grant or 
a substantive suit, but whentbe grant is revoked, 
fresh proceedings have to be instituted in order to 
obtain proper representation to the estate of the 
deceased, and that must be done by a petition filed 
aa tho provisions of the Succession Act. [p 2-3, 
col. <) 


The power to revoke the grant of. letters of ad- ` 


ministration is discretionary and a clear case show- 
ing just cause has to bə made out The explanation 
of the term ‘just cause’ in s 263, Succession Act, 
is exhaustive and not merely illustrative, so that the 
application of the plaintiff must fall under one or 
mora of the said grounds. [p. 254, col. 1.] 

Section 283 (1) (c), makes it discretionary for the 
Court to issue citations on all persons claiming to 
have an interest in the estate of the deceased, 
however, slight the interest may be The absence of 
citation which are discretionary “does notin itself 
invalidate a grant Digambar v. Narayan (2), refer- 
redto. [p 251, col 2] > 


Mr. L. Rodrigues, for the Plaintiff. 
Mr. G. C. O'Gorman, for the Defendant. 


Judgment.—The plaintiff has filed this 
suit’ for revocation of the grant of lette.s 
of administration to the estate of one Annie 
Maud Fenner deceased made by this Court 
to the defendant, wh») is the full sister of 
the deceasej, on June 25, 1931, on the 
ground that the grant was obtained by 
means of false and fraudulent representa- 
tions contained in her petition for letters 
of ‘administration. The deceased was 2 
resident of Manmad, but in or about 
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January, 1931, she came to Bombay to 
have an operation performed for removing 
a cataract in one of her eyes and she 
died in the King Edward Memorial 
Hospital on or about March 3, 1931. The 
plaintiff is the son of one Christian Harris, 
who is the son of a predeceased sister of 
the deceased named Matilda alias Henrietta. 
The deceased also left her surviving two 
sons andtwo daughters by another pre- 
deceased sister Ellen and a cousin by the 
name of John Lastings alias John Spencer. 
Plaintiff alleges that the deceased left an 
estate which inter alia consisted of four 
per cent. Improvement Trast Bonds of 
the face value of about Rs. 19,000 and 
also some jewellery and cash, that these 
bonds belonged to the deceased herself 
but were kept in the joint names of 
herself and the defendant, and payable 
to the survivor of them, merely for the 
sake of convenience. The bonds were 
deposited for safe custody with the Imperial 
Bank of India, Bombay and on the security 
of these konds the deceased used todraw 
moneys for her purposes from time to 
time. Plaintiff further alleges that the 
deceased made a will on or about Octo- 
ber 24, 1928, in which, after giving certain 
legacies, she gave and bequeathed all the 
rest of her estate to him. That will is 
not forthcoming It is alleged in the 
plaint that the defendant has wrongfully 
concealed and suppressed the same and 
in his evidence the plaintiff says the same 
thing by stating that the defend- 
ant ig now withholding the same. There 
is, however, a writing in his possession 
which he says is the draft of the said 
will and in April, 1931, he applied, to the 
District Court at Nasik for letters of. 
administration to the estate of the deceased 
as her grandnephew and legatee under 
the will. He also filed the draft of the 
will in the proceedings at Nasik. Defend- 
ant appeared in these proceedings through 
her Advocate on June 6, 1931, to oppose 
the grantand prestimably the proceedings 
were thereupon stayed. 

On June 1%, 1931, defendant applied 
for letters of administration to this Court, 
and letters of admininistration were 
granted to her on June 25,1931. Defend- 
ant says that she drafted the petition to 
obtain. letters of administration herself 
without any assistance and she got it 
typed by some onein this Court. Oa the 
grant of the letters the proceedings , at 
Nasik were allowed to drop, In her 
petition the defendant stated that no will 
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of the deceased had been found though 
due and- diligent search had been made 
for the same, that she was the only sur- 
viving next-of-kin of the deceased, being 
the only surviving sister of the deceased, 
that she was entilled to the whole of the 
estate left by the deceased and that no 
application had been made to any other 
Oourt for probate or letters of administra- 
tion. Tha plaintiff says that these state- 
ments are false and fraudulently made, 
and he has, therefore, filed the suit for 
revocation of the grant, for Receiver and 
for injunction, 

The.defendant contends in the first place 
that this suit is not maintainable on the 
ground that the plaintiff has no interest 
in. the estate of the deceased. 
tedly not an heir as on an intestacy, and 
his-only interest would be as a legatee 
under a will which, according to the defend- 
ant, was destroyed by the deceased with 
the intention of revoking it. It is laid 
down in Mortimer on Probate Law and 
Practice, Edn. of 1911, p. 585 (B), that an 
action for revocation of letters of admin- 
` istration granted on an intestacy may 
be brought by a person claiming 
an interest under an alleged will of the 
deceased for the purpose of having the 
grant revoked in order that he may obtain 
probate of tbe alleged will under which 
he claims to be interested. The contest 
in such a case lies between the ad- 
ministrator to whom letters of admiris- 
tration have been granted and the person 
alleging the- existence of the will and the 
contest which relates to the validity of the 
will is decided in one and the same pro- 
ceeding. Ifthe will propounded is iavalid, 
the Court pronounces against it and the 
grant is re-delivered out to the adminis- 
tration a copy of the decree being filed. 
If the will is valid, the grant is revoked, 
and probate is ordered to issue in solemn 
form of law to the person entitled thereto. 
This is done in England in one and the 
same proceeding and the question which 
arises is whether the same procedure is 
also applicable in India when a party 
applies for revocation of letters of ad- 
Ininistration und at the same time pro- 
pounds a will as the last will and testa- 
ment of the deceased. Rule 639 of the 
High Court Rules provides that in cases 
not provided for by Ch. XXXI of the 
High Court Rules or by the rules of pro- 
cedure laid down in the Indian Succes- 


sion ‘Act, 1925, or by the Civil Procedure- 


Oode, the-practice and procedure of the 
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Probate Division of the High Court of 
Justice in -England shall be followed, so 
far as they are applicable and not incon- 
sistent with that chapter and the said 
Acts. There is not decided case in India, 
at least I have been referred to none, 
in which the procedure followed in England 
has been adopted, and it appears to me 
whether the 
same procedure can be followed hep. In 
England a caveat can be lodged “by the 
party applying fora revocation of a grant 
even after the grant has been made. 
Section 234 of the Indian Succession Act 
refers only to the usual caveats against 
the grant of probate or letters of ad- 
ministration, that is to say, to caveats filed 
before the grant is made. The grant of 
probate or letters of administration is the 
decree of a Court and where it has been 
wrongly granted, an application can be 
made to the same Gourt which granted 
it to set it aside and it seems that a 
regular suit is not always necessary [see 
Komollochun Dutt v. Nilruttum Mundle 
(1)], unless the grant is sought to be 
revoked on the ground of the invalidity 
of the will or on the grount of any 
dispute as toits genuineness. There may, 
therefore, be either an application to 
revoke the grant or a substantive suit, 
but when the grant is revoked, it seems 
that fresh proceedings have to be instituted 
in order to obtain proper representation 
to the estate of the deceased, and that 
must be done by a petition filed under 
the provisions of the Act. It may be 
argued Lhat if a suit is filed, there is no 
reason why the matter of the alleged will 
and the revocation of the previous grant 
should’ not be tried at the same time. 
The party propounding the alleged will 
may as plaintiff sesk to obtain revocation 
of the grant t3 the defendant. 
The defendant may be called upon 
to prove his title to the letters of ad- 
ministration, and then the plaintiff may 
contest the grant and lead his 
own evidence in support of the will. At 
any rate such a procedure will save 
multiplicity of proceedings and costs, 
especially where the estate is a small 
one. As I have said, the point has not 


-been decided belore and is not free from 


doubt, and as we are governed by the 
Indian Succession Act, we cannot follow 
any rule of the English procedure which 
may be inconsistent with the provisions 
of that Act. The point, however, does 

(1) 4 0 360. i ' 
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not really arise for determination in this 
suit. There is no prayer in the plaint 
that the. Court shall pronounce for the 
will sought to be propounded by the 
plaintiff on a draft and that the Court 
shall decree probate thereof in solemn 
form. The plaintiff applies only for 
‘revocation and what:is necessary both in 
England and in India is that the person 
applyitfg for revocation must show that 
he is interested in the alleged will, i. e., 
in the estate of the deceased disposed of 
‘by the alleged will. That interest may 
be very slight. It has even been held 
that it may be a bare possibility. But 
there musi be some interest which the 
applicant is prima facie entitled to claim 
in the estate of the deceased. 

In this case .admittedly no will is 
forthcoming, and the general presumption 
of law is that it must have been destroyed 
by the iestatrix with theintention of revok- 
ing it. -It is tiue that this presumption 
is rebuttable, but here the presumption 
is slrengthened by production of certain 
letters which paseed between the deceased 
and her cousin John Lastings alias John 
Spencer which have been exhibited on 
commission, in which she says that che 

. had destroyed the will. The presumption 
is further strengihened by production ofa 
subsequent will of 1929.made by the 
deceased which is, however, unattested, 
and, therefore, invalid in law. There is 
the further evidence of Mr. Lastings 
himself in which he says that the deceased 
told him that she had revoked the will. 
On the other hand, plaintiff has produced 
what he.calls a draft of the will of 1928 
and he says ihat he saw the original of 
this will on the birth of his son in August, 
1930, when it was shown to him and to 
his wife by the deceased herself. It is 
common ground that ihe deceased used 
to look upon the plaintiff as her son, and 
the plaintiff used to look upon the deceased 
.a8 his mother. Plaintiff has admitted that 
there were occasional differences and dis- 
putes between him and the deceased which 
led to unpleasantness from time to time, 
but in spite of this unpleasantness it is 
~ hbis case that there was-no reason why 
the will in his favour should have been 
revoked, and that in fact it had not been 
revoked but had.been ‘either suppressed or 
withheld. I do not wish to say anything 
about the witness Tukaram, as he does not 


carry, the plaintifi’s case any further, The’ 


question of the genuineness and the 
validity of the will or of the draft does 
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not, however, arise for consideration at 
this stage on the application for revocation 
of grant of letters of administration, nor 
can I throw out the application on the 
ground that the applicant has not adduced 
all his evidence to show that there is a 
will in existence which is valid and has 
The unly matter which 
the Court has to consider upon such an ap- 
plication is to see whether the application 
falls under any one of the grounds laid 
down in s. 263 òf the Indian Succession 
Act. It is admitted that the will was made 
in 1928 and there is a dispute whether it 
has been revoked. Not having heard the 
whole evidence on eitherside, I cannot 
express any opinion in these proceedings 
about the genuineness of the alleged draft, 
nor on the point whether the draft now put 
forward is admissible to probate under 
s. 237 ofthe Act, for it will be on the person 
who propounds the draft will to show that the 
will has been lost or mislaid’ or destroyed 
by wrong or eccident and not by the delibe- 
rate act of the testatrix herself” with 
the intention of revokingit. JI am satisfied 
on the evidence that has been led that 
prima facie the plaintiff has an interest in 
the estate of the deceased. He would 
have teen entitled to enter a caveat tothe 
petition for letters of administration on the 
strength of the alleged draft and to oppose 
the grant. I, therefore, hold that the suit 
is maintainable. 

The next question is whether there is 
under s. 263 of the Indian Succession Act 
just cause for revocation of the grant of 
letters of administration. The power to 
revoke is discretionary, and a clear case 
showing just cause has to be made out. 
The explanation of the term ‘just cause’ in 
the section itself is exhaustive and not 
merely illustrative, so that the application 
of the plaintiff must fall under one or more 
of the said grounds, Plaintiff alleges that 
the. statements made by the defendant in 
her petition are false and fraudulent and 
he relies on the statements that I have 
referred to before. It is clear thata grant 
obtained fraudulently is void ab initio. 
Taking these statements seriatim, I am 
satisfied that it was not a false and fraudu- 
Jent statement on the part of the defendant 
when she said that after due search had 
been made no will of the deceased had 
been found, for all that the plaintiff fled in 
the -probate proceedings’ in the District 
Court at Nasik was an alleged draft, which 
he could only have filed on’ the assumption 
that the will itself was not forthcoming, 
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The other three statements, viz., that the 
deceased died leaving her surviving asthe 
only next-of-kin, that she was entitled to 
the whole of the estate, and that to her 
knowledge no other application for probate 
or letters of administration with or without 
the will annexed, are false, but, in my 
opinion, they are not fraudulent, as there 
was no intention on the part of the defend- 
ant to deceive or to conceal. I must say 
here that I do not believe the defendant 
when she stated more than once that the 
petition for letters of administration was 
her own unaided composition, and I expected 
her to be more frank and straightforward 
with the Court than she actually was. I 
still believe her when she said that she 
considred herself to be the only surviving 
next-of-kin, as the only surviving 
sister of the deceased, as in fact she is and 


I also believe her when she said that the. 


statement that no other application for 
probate or letters of administration had 
been made in any other Court referred to 
her own act in the sense that she herself 
had made none other than her application 
for letters of administration to this Court. 
In my opinion, however, clause (c) of s. 263 
stands in her way. The three statements 
I have just referred to are untrue in fact 
and even if they have been made inadvert- 
ently, as I hold they have been, one or the 
other of them had to be alleged to justify 
a grant to her alone. 


It is true that under s. 219 (d) those- 


who stand in equal degree of kindred to 
the deceased are equally entitled to the 
administration, Under s. 17 of the Act, 
the defendant and the plaintiff's father 
and the children of the deceased sister 
Ellen would all share equally, but for 
purposes of letters of administration the 
defendant is certainly the nearest in degree 
of kindred to the deceased. However, 
under s. 300 (1) of the Act the jurisdictions 
of the High Court and the District Court are 
concurrent, and letters of administration 
would not be granted by the High Court 
if proceedings are already pending before 
a District Judge. In fact all further pro- 
ceedings in the High Court would then 
have to be stopped. The grant may also 
be revoked if proceedings in the High 
Court are defective, under s. 263 (a). Bec- 
tion 283 (1) (c), however, makes it discretion- 
ary for the Court to issue citations on all 
` persons claiming to have an interest in the 
‘ astate of the deceased, however slight the 
interest may be and though illustration (2) 
pays that the grant may be revoked where 
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parties who ought to have been cited have 
not been cited, it has been held by our 
Appeal Court in Digambar v. Narayan (2), 
dealing with the corresponding sections of 
the old Probate and Administration Act 
of 1881, that absence, of citations which are 
discretionary does not in itself invalidate 
the grant, 

In my opinion, therefore, under s. 263 
(c), there is just cause for a vocation 
of the grant of letters of administration, 
Ordinarily revocation would follow and 
under s. 286 of the Act the defendant 
would have to deliver up the letters of 
administration to this Court. The estate 
however is a very small one and the fairest 
order I propose to make at present is not to 
revoke the grant but to order the defendant 
to hand over the letters of administration 
tothe Prothonotary and Senior Master of 
this Court, not for cancellation but to be kept 
by him until further orders of the Court, 
I also order the Receiver to continue 
in possession of the estate until the further 
orders of the Court. If any application is 
made in this or any other Court for fresh 
representation, either with alleged draft 
will annexed or without, within four weeks 
from this date, and fresh representation 
is granted, the grant of the letters of ad- 
ministration will stand revoked. If, how- 
ever, no such application is made within 
four weeks, or if made no fresh grani is 
‘made to anyone else in due course, I order 
the Prothonotary to re-deliver the letters of 
administration to the defendant. 

After I had concluded my judgment in 
-which I had left it open to the parties to 
take further proceedings, if any, for fresh 
representation to the estate of the deceased 
either in this orin any other Court within 
four weeks, Counsel for the defendant sug- 
gested that in that case the letters of adminis- 
tration might be revoked and an order should 
be made now for handing them over to 
the Prothonotary and Senior Master for 
cancellation as the defendant has been ad- 
vised to take fresh proceedings in this 
Court immediately. Noobjection was taken 
by Counsel. for the plaintiff. The order, 
‘therefore, I now make, in sujersession of 
the order made above is that the grant be 
1evoked and that the defendant do hand 
over the letters of administration forthwith 
to the Prothonotary. Receiver to: continue 
in posesssion} of the estate until the further 
orders of the Court. i 

Costs of both parties to come out of the 
estate of the deceased. e 

N. ; Order accordingly. 

(2) 9 Ind, Oas. $54; 13 Bom. L R 38 
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OUDH CHIEF COURT 
Criminal Appeal No. 11 of 1934 
April 9, 1931 
NeNaAvurry AND RACHHPAL Sinan, JJ. 
EMPEROR-— APPELLANT 
versus 
CHANDEWA PASI - COMPLAINANT — 
RESPONDENT 
- U.P. Excise Act (IV of 1910), ss. 60 (a), (É), 53— 
Charge nder —Plea of guilty—Acquittal of accused 
on ground of . chaukidar bzing not authorised to 
search—Legality of—Procedure when no case is made 
out+Criminal Procedure Code (Act V of 18:18), 
s, 253, 

The accused was prosecuted for offencas under 
s. 60 (a) and (f), U. P. Excise Act and he pleaded 
guilty tothe charge. But the Magistrate acquitted 
him on the ground that the chaukidar who searched 
the accusad’s house while illicit distillation was 
going on, bad no legal authority to make a search 
undér s. 53 of the Act asthe craukidar was not one 
of the persons,authorised to makesuch a search, 
that‘therefore the case for the prosecution failed com- 
peletely and no offence under the Excise Act could 
be substantiated against the accused: 

Held, that if in the opinion of the Magistrate there 
was no case made out against the accused because 
of the alleged illegal search of the accused’s house 
by the chaukidar, then he ought not to have framei 
the charge sheet against the accused but should 
have discharged him under s., 253 of the Code 
of Oriminal Procedure for reasons to be recorded 
by him, 

iTeid, also that all provisions as regards the 
searches of houses and the precautions necessary to 
be taken before any search is held have been 
framed withaview to protect the interests of the 
accused; thatthe entryof thechkaukidar into the 
accused's house was not apparently against the 
wishes of the owner of the house nor was it with the 
inteńtion to intimidate, annoy or insult the ‘owner in 
possession of the house, and that the judgment of 
ucqtittal being against the weight of evidence and 
agaitist the accused's plea of guilty, it could not be 
sustained. Kendall v, Hamilton (1), referred to. 


Cr. A. against the order of the Magis- 
trate, First Class, Unao, dated October 25 
1933, 


Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 
Mr. Siraj Hasan, for the Accused. 


“ Judgment.—tThis is an appeal filed on 
behalf of the Local Government under s. 417 
of the Code of Criminal Procedure against 
~a judgment of Maulvi Abdul Majid Khan, 
Magistrute of the first class at Unao, dated 
~ October 25, 1933, acquitting the accused 
Chandewa Pasi of an offence under s. 60 
(a) and (f) of the United Provinces Excise 
Act (Act IV of 1910). 


The facts out of which this appeal arises 
are very simple and are briefly as follows :— 
e accused Chandewa Pasi was dis- 
tilling ‘illicit liquor inside his house in 
village Rampur Rai on the night of Febru- 
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ary 7, 1933. At about 10 a.m. that night 
Hari chaukidar of- village Rampur Rai 
happened to pass by the house of Chandewa 
Pasi on his nightly round. He scented the 
smelt of country liquor inside the house of 
Chandewa Pasi and he at once suspected 
that illicit liquor was being distilled inside 
the house. He thereupon got together Seoka 
Pasi, Kalka Pasi and Manni Singh mukh-a 
of the village. He considered that if he 
went to the thana to make a report about 
this illicit distillation, then Chandewa would 
have an opportunity of making away with 
the illicit country liquor as well as destroy 
the instruments for the manufacture of that 
liquor. He, therefore, boldly went inside 
the house- of Chandewa Pasi and saw a 
regular oven or bhatti dug in the ground 
and country liquor being actually distilled. 
He also found three chhattacks of illicit 
country liquor in his house, while the 
mother of Chandewa Pasi was sitting inside 
the house and cooking the evening meal. 
With the help of his companions Hari 
chaukidar collected all the illicit liquor 
and the instruments and utensils for the 
manufacture of the liquor and he brought 
the accused Chandewa and the latter's 
mother and all the paraphernalia for mak- 
ing illicit liquor to Police Station Auras 
in the District of Unao. There a report 
was.made in the general diary at the 
thana on the morning of February 8, 1933, 
at 8a. m. Chandewa Pasi was prosecuted 
for.offences under s. 60, cls. (a) and (f) of 
the United Provinces Excise Act, and he 
pleaded guilty to the charge framed against 
him by the Magistrate. ‘The learned Sub- 
Divisional Magistrate Mr. Abdul Majid 
Khan acquitted the accused Chandewa of 
offences under s. 60 (a) and (7) of the U. P. 
Excise Act, although the latter had plead- 
ed guilty to the charge. His sole reason 
for acquitting the accused was that the 
chaukidar bad no legal authority to make 
a search of the accused's house and that 
under s. 53 of the U. P. Excise Act, a 
Police Officer not below the rank of an 
Officer in charge of a Police Station or un 
officer of the Excise Department not below 
suchrank asthe Local Government may: 
prescribe or the Collector of a District alone 
had the rightto make a search by day or by 
night ofthe house of any offender against 
the Excise Act, and as the chaukidar was 
not one of ihe persons authorised to make 
such a search, that therefore the case for 
the prosecution failed completely and “no 
offence under. the Excise Act could be 
gubstantiated against the accused Uhandewa, 
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Dissatisfied with this judgment of ac- 
quittal the Local Government has filed this 
appeal. We have heard the learned Coun- 

` sel for the accused as well as the learned 
Assistant Government Advocate on behalf 
of the Crown. In-our opinion the reason 
- given by the learned Deputy Magistrate for 
acquitting the accused is wholly unsound, 
~and not tenable in law. Section 251 and 
the following sections of the Code of Crimi- 
nal Procedure lay down the procedme to 
be observed by a Magistrate in the trial of 
- warrant cases. -Section 252 of the Code of 
Criminal Procedure states that when the 
: accused appears or-is brought before a 
Magistrate, such Magistrate shall proceed 
to hear the complainant (if any) and take 
- all such evidence as-may:kbe produced in 
support ‘of the prosecution.. Section 253 
goes on to state that if, upon taking all the 
evidence referred toin s. 252 and making 


such examination (if any) of the accused 


as the Magistrate thinks necessary, he finds 
that no case against the accused has been 
made out which, if unrebutted, : would 
- warrant. his ccnviction, the Magislrate shall 
© discharge him. Section 254 states that if, 
when such evidence and examination have 
been taken and made, the Magistrate is of 
‘Opinion that there is ground for presuming 
that the accused has committed an offence 
‘triable under this Chapter (Chap. XXI 
of the Code of Criminal Procedure), : which 
such Magistrate is competent to try, and 
which, in his opinion, could be adequately 
punished by him, he shall frame in writing 
“a charge against the accused. Section 255 
enjoins that the charge shall then be read 
and explained to the accused, and he shall 
be asked whether he is guilty.or has any 
defence to make and if the accused pleads 
- guilty the.Magistrate shall record the plea 
and may in:his discretion convict him 
thereon. 
The learned Sub-Divisional Magistrate.in 
. the -present case. not only examined the pro- 
secution witnesses and the accused in 
respect of the charge but.he alsoframed a 
charge sheet to wbich the accused pleaded 
guilty. If in the opinion of the Magistrate 
there was no case made out against the 
accused Chandewa Pasi because of the 
alleged illegal search of the accused’s 
. house by Harichaukidar, then he ought not 
to have framed the charge sheet against the 
. -accused but should have under s. 25% of the 
Code of Criminal Procedure discharged 


the accused for-reasons to be.recorded: by. 


him. 


Apart, however, from this mistake made _ 
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by the learned Deputy Magistrate we are 
of opinion ihat in the present case there 
was no question of any search having been 
conducted by Hari chaukidar or of any- 
breach of the provisions. of s. 53 of the 
United Provinces Excise Act by Hari 
chaukidar. ‘All provisions .as regards the 
searches of houses and the precantions 


“necessary to be taken before any search is 


held have been framed with a view§ to pro- 
tect the interests of the accused. In the 
present case. however, Chandewa Pasi did 
not consider the intrusion of Hari chaukidar 
into his house as tantamount to criminal 
trespass. The entry of the chaukidar into 
the accused's house was not apparently 
against the wishes of the owner of 
‘the house ncr was it with the intention 
to intimidate, annoy or insult the owner in 
possession of the house. ‘The . accused 
himself ` frankly pleaded that he was 
distilling illicit liqnor for the purpose 
of using it as medicine for his own use 
and he frankly admitted that he was guilty 
of having committed offences under s. 60, 
cls. (a) and (f) of the United Provinces 
The question of any alleged 
illegality committed by Hari chaukidar in 
entering the house of Chsndewa has no 
causal connection with the question, of the 
guilt or innocence of Chandewa Pasi in 
respect of the offences under the ,lixcise 


“Act with which he was charged. In this 
“connection we cannot do better than quote 


a few pregnant observations made by Lord 
Panzance in Kéndall v. Hamilton (1): 

“In this state of things I confess I am unwilling 
‘that your Lordships should. confer the high sanction 
of this, the ultimate Court of Appeal,upon.a rule of 
procedure which, without affecting to assert any just 


_Tights onthe part ofthe defendant, denies the aid 


of the law to enforce those of the plaintiff. Proce- 
dure is butthe machinery of the Jaw after all, the 
channel and means whereby law is administered and 
justice reached. It strangely departs from its proper 
office when, in place of facilitating, it is permitted to 
obstruct, and even extinguish, legal rights, and is . 
thus made to govern where it ought to subserve.” 

These remarks apply with full force to 
the frame of mind of the learned trying 
Magistrate, who has looked upon the rules 
framed in respect of house-searches as heing 
too sacrosanct for words and as_overriding 
the claims of common sense and of justice. 


In our.opinion the judgment of acquittal 


passed by the learned trial Magistrate was 
against the weight of evidence on the record 
and against the plea of guilty made by 
the accused and cannot be sustained. 

We accordingly allow this appeal, set 


(1) (1879) 4 App. Cas, 504 at 0-525; 48 L J PeO 705; 
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aside the order of acquittal passed bythe 
trial Magistrate against Chandewa Pasiand 
convict him of offences under cls. (a) and (f) 
of s. 60-of the U. P. Excise Act, and taking 
into ‘consideration all the c.rcumstances of 
the case and the fact that the accused has 
been in the jail lock up for several weeks 
now, sentence him for each offence under 
s. 60 ofthe U. P. Excise Act to undergo 
one month's rigorous imprisonment, the 
Sentences to run concurrently. 

Ne 0 Appeal allowed. 


MADRAS HIGH COURT : 
Letters Patent Appeal No. 12 of 1931 
January 26, 1934 
Beaster, O. J., AND BUTLER, J. 
PONNUSWAMI GOUNDAN AND ANOTHER 
— APPELLANTS 
versus 
KALYANASUNDRA AYYAR .AND OTHERS 
— RESPONDENTS 

Evidence Act(I of 1872),s 67—Proof of documents 
—Proof of signature of attesting witness —Inference 
of proper execution and attestalion—scope of 
s. 67. o 

The signature of . the attesting witness when 
proved 13 evidence of everything upon 
the face of the document including the fact that he 
saw the executant- make his mark This is a very 
obvious inference in the ‘English Law and there is 
no reason for excluding that reference from the 
Indian law of evidence. 

Section 67, Evidence Act, is not confined to the 
proof of the handwriting of the executant but also 
applies tothe proof of the signature of an attesting 
witness, A document was written by a document 
writer and executed by a marksman, There were 
also two attesting witnesses besides the writer. 
One of them gave false evidence and was discredit- 
ed, Of the othertwo one was dead and the other 
one could not be produced. A witoess ‘was called 
to provethat the signature ofone of the attesting 
witnesses was his: 

Held, that the document 


was sufficiently prov- 


ele 
L. P. A. against the judgment of Mr.’ 


Justice Anantagrishna Ayyar, dated Octo- 
ber 14, 1929, in Second Appeal No, 1852 of 
1925 preferred to the High Court agaicst 
the decree of the District Court of Salem in 
A.S. No. 115 of 1922 —(O. 5. No. 250 of 19.6) 
District Munsif Court of Salem. 

Mr. V. N. Venkatavaradachariar, for the 
Appellants. 

Mr. A. Srirangachariar, -for the Respond- 
ents, : 

Beasley, C.J.—This isan appeal from 
a judgment of Anantakrishna Ayyar, J., in 
second appeal. The suit under appeal was 
an ẹjectment suit. The plaintiff claimed 
to be landlord and owaer of the suit prop- 
erty claiming that the defendants were 
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mere tenants from -year- to year. The 
defendants, however, claimed that they had 
a permanent right of occupancy and there- 
fore, could not beejected. The whole ques- 
tion turnedon Ex. M. the document under 
which the defendants occupied’ the. premi- 
ses. Ifit was a genuine document, then 
they had no defence because the document 
establishes the fact that the tenancy was 
one from year to year. Iis genuineness 
was denied by the defendants who said that 
it was a forgery. No question in this case 
turns upon the identity of the person who 
is alleged to have executed the document. 
It is conceded that it is supposed to refer to 
the Ist defendant. The lst defendant was 
a marksman and besides the. ducument 
writer there were two other attesting wit- 
nesses. Oneof them was P. W. No. 10 
whose evidence was discredited. He ad- 
mitted his attestation but said that the 
document had not been executed in his 
presence. This wasin direct contradiction 
to the evidence which he had given in 
another case where he admitted that the 
document was executed in his presence. - 
Faced with this contradictory evidence, the 
evidence of that witness was not relied 
upon and of course quite rightly. Of ihe 
other two attesting witnesses one of them 


wus dead and the other one could not be : 


produced. Therefore, secondary evidence 
could be admitted with regard to that 
attestation; and admittedly P. W.. No. 3, 
who was called proved that the signature of 
one of the attesting witnesses was his. Both 
the lower Courts and the second Appellate 
Court accepted ihat evidence as proof of 
the execution of the document by the lst 
defendant. In second appeal and here it 
was contended that by reason of s. 67 of the 
Evidence Act’ proof was insufficient to 
establish the execution of the document by 
the Ist defendant. . Section 67 of the Indian 
Evidence Act reads as follows: 

“Ifa document is alleged to be signed or to have 
been written wholly or in part by any person, the 
signature or the handwriting of so much of the docu- 
ment as is alleged to bein that person's handwriting 
must be proved te be in his handwriting.” 

It is contended, that that section -relates 
only to the proof of the handwriting of the 
executant and not to the proof of the signa- 
ture of an attesting witness. It is quite 
true that it does not mention the signatures 
of attesting witnesses but to accept the 
contention put forward by the appellants 
that the section has that restricted meaning 
would be to override the provisions of the 
Evidence Act with regard to the reception 
of secondary evidence, All that that sece 
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ticn requires is that the writing or the sig- 
nature of the executant should be proved 
to be his writing or his signature. In the 
case of a signature how is that to be proved? 
It isto be proved either: by means of a 
witness who sawthe person write and was 
present necessarily when he did writeor if 
such a person is not available—I am talk- 
ing ofcourse of the case where the execu- 
tant denies execution of the document—by 
calling somebody who is familiar with the 
handwriting of the executant and who 
proves that itis his handwriting. In this 
case the latter alternative cannot be con- 
sidered because the lst defendant was a 
marksman and therefore such proof would 
be dependent upon the proof of a witness 
who actually saw him make his mark. 
Such a witness cannot be produced for the 
reasons already stated. Such witnesses 
would beithe attesting witnesses; and they 
would be the best witnesses as their pre- 
sence is guaranteed by their signatures. 
In this case neither of the remaining at- 
testing witnesses can be called and second- 
ary evidence with regard to their attesta- 
tion obviously is admissible. What is the 
secondary evidence? The evidence of 
somebody who either saw them attest or is 
familiar with their signatures. We have 
that evidence here because, as already 
stated, there isa wilness whose evidence 
bas been believed. He states that the 
signalure of one of the attesting witnesses 
is his signature. What follows from that? 
Tt follows that itis proved that that attest- 
ing witness attested the document, What 
follows from that? A passage from Mr. 
Starkie in his law, of evidence, 4th Ed, 
page 519, is set out inthe judgment of our 
learned brother as follows : 

“The signature of the attesting witness when 
proved is evidence of every thing.upon the face of the 
instrument, since it is to be presumed thatthe wit- 


nees would not have subscribed his name in attesta- 
tion of that which did not take place.’ 


Therefore the signature of the attesting 
witness having been proved is evidence of 
everything on the face of the document 
and thathe saw the executant make his 
mark. The argument put forward before 
us bythe appellants directly gives the go- 
by to this very obvious inference which in 
the English Law arises andI seeno rea- 
sons whatever for excluding that inference 
irom the India Law of evidence. It gives 
the go-by entirely to the provision of the 
Evidence Act which permits secondary 
evidence to be given in the absence of wit- 
nesses who are either dead or cannot be 
brought to Court, Section 67 of the Indian 
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Evidence Act requires nothing more than 
proof of the handwriting or signature of 
the writer of the document orits executant. 
The section does not specify or limit the 
kind of evidence required. It clearly only 
requires proof by admissible evidence: 
For these reasons, our learned brother’s 
judgmentin second appeal was right and 
this Letters Patent Appeal must Je dis- 
missed with costs, i 

Butler, J.—I agree. , 

A. Appeal dismissed.. 


OUDH CHIEF COURT 
Second Civil Appeal No. 73 of 1932 
January 19, 193! 

NanavomTrTy, J. , 
Sheikh SALAMAT ALI-—DEFENDANT 
_ APPBLLANT 
Versus - 
NUR MUHAMMAD KHAN 
AND OTHERS PLAINTIFFS AND OTAERS— 
DErENDANTS— RESPONDENTS 

Fre-emption— Right to enfcrce qre-emption, when 
should exist—Transfer `of lroperty Act (IV of 
1882), s. 52— Lis pendens, doctrine of—Applicability 
to preemption suits—Limitation Act (IX of 1YOS), 
s 2—Wrtinguishment of right to property —Rertval, 
if can take place $ 

The right of a plaintiff to enforce pre-emption 
must exist not only at the. time 01 the 
sale but also at the time of the institution 
of the suit to enforce that right, and if the 
plaintiff loses that right.after the sale,or at any 
time after the institutionof the suitand hefore 
the decree for pre-emption can be passed in hia 
favour, he is put out of Court and no relief can 
be granted to him. But the piaintifis do not lose 
their right to enforce preemption when the pre- 
ferential right of another to pre-empt the property 
has been extinguished and hence does not stand in 
their way. Kehri Singh v. Deo Kuar (3), referred 
to. 

The doctrine of lis pendens aypliesto a suit for 
pre-emption. 

Once a right to property has been extinguished 
under s. 28 of the Limitation Act, there 
can te no questicn of that ‘right being revived 
or perfected by any action onthe yart of the 
person who lost that right È 

S. C. A. against the order of the Subordi- 
nate Judge, Sultanpur, dated December 28, 
1931, affirming that of the Munsif, Sultan- 
pur, dated August 31, 1931. -` l 

Messrs. M. H. Kidwaiand E. R. Kidwai, 
for the Appellant. 

Mr. Zahur Ahmad, for the Respond- 
ents. 


Judgment. — This is a defendant’s ap- 
peal from an appellate judgment gnd 
decree of the Couit~of the learned Subordi- 
nate Judgeof Sultanpur confiyming the 
udgment and decree of the Caurt of the 
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Munsif of Sultanpur, decreeing the plaint- 
iffs’ suit with costs. 

- ‘The facts out of which this appeal arises 
are briefly as follows:—On February 15, 
1930, one Shaukat Ali, the uncle of Salamat 
Ali, the appellant before me, sold the 
property in suit to Wazir. Khan. and 


Muhammad Nazir Khan, defendants Nos. 1 


and 2§respectively in the original suit. 


The sale deéd executed by Shaukat Ali 


was registered on February . 22, 
1930. Nur Muhammad Khan, and Sha- 
kur Khan the plaintiffs, brought 
a suit for pre-emption against Wazir 


Khan’ and Muhammad Nazir Khan on 
February 12, 1931. It is admitted on all 


sides that Salamat Ali, the nephew of 
Shaukat Ali, hada preferential right to 
pre-empt the property in suit. He however 


didnothing to pre-empt the properly in 
suit until February 23, 1931. Febru- 
ary 22,1931, was a Sunday and if Salamat 
Ali had filed a suit for pre-emption against 
Nur Muhammad and Shakur Khan on Feb- 
ruary 23, 1931, in respect of the property in 
suit, his suit would have been within limi- 
tation and would undoubtedly have been 
decreed. He however chose to pursue 
another course. On February 23, 193], an 
agreement was entered into between Sala- 
mat«Aliand defendant No. 1 Wazir Khan 
to refer the matter in dispute between 
them to arbitration. The arbitrators gave 
an award in favour of Salamat Ali andon 
February 27,1931, Salamat Ali applied to 
the Court to have the award made a dec- 
ree of the Court. On April 16, 1931, the 
Court made the award a decree of the 
Court,- and then Salamat Ali deposited the 
amount fixed by the arbitrators and an 
order was passed by the Oourt on July 
31, 1931, that Salamat Ali’s suit be decreed 
and that Wazir Khan and Muhammad 
Nazir Khan be allowed to withdraw the 
money deposited by Salamat Ali. These 
arbitration proceedings and the decree pas- 
sed on the basis of the award were all pro- 
ceedings taken while the suit of Nur Mu- 
hammad Khan and Shakur Khan was 
pending before the Munsif. On March 12, 
1931, Wazir Khan, who was defendant 
No. lin the suit brought by Nur Mubam- 
mad Khan and Shakur Khan, filed his 
written statement stating that an award 
was made infavour of Salamat Aliin res- 
pect of the property insuit and that the 
plaintiffs Nur Muhammad and Shakur 
Kh&n had, therefore, got no right to pre- 
empt that property. Thereupon Salamat 
Ali was made a defendant on March 19, 
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1931, in the suit filed by Nur Muhammad 


‘and Shakur Khan, and Salamat Ali filed 


his written statement in that suit on May 12, 
1931. Both the lower Courts have held that 
the doctrine of lis’ pendens, as defined in 
s.52 ofthe Transfer of Property Act, ap- 
plies to the case and that the agreement to 
refer to arbitration made after the expiry 
of the period of limitation’ for filing the 
suit for pre-emption by Salamat Ali did 
not affect the right of the plaintiffs Nur 
Muhammad Khan and Shakur Khan to 
bring their suit for pre-emption, and they 
accordingly decreed the plaintiffs’ suit. 
Dissatisfied with the judgmentsof the two 
lower Courts, Salamat Ali has filed this’ 
second appeal. g 

Two questions of law have been argued by 
the learned Counsel for the appellant before 
me. In thefiret place he contended that 
limitation cannot be impleaded as against; 
Salamat Ali who was a defendant in the 
suit and that the pre-emptors Nur Muham- 
mad Khan and Shakur Khan were bound 
to show that their right to pre-empt the 
property continued right up to the date 
the decree was passed intheir favour. In 
the second place he contended that s, 52 
of the Transfer of Property Act did not 
apply to the facts of the present case. He 
invited my attention to a ruling of this 
Court in Mathura Das v. Ghanshiam Das 
(1) in which it was held that limitation was 
no bar in defence and that there could 
be no limitation for the prior mortgagee’s 
setting up his rights as a shield against 
the puisne mortgagee. He contended that 
although Salamat Ali’s right to pre-empt 
may have become time-barred, yet Salamat 
Ali could legally set up that time-barred 
right against the right ofthe plaintiffs to 
pre-empt the property in suit. He further 
contended that the lower Appellate Court 
had misunderstood the ruling reported in 
Sheodat Bahadur Singh v. Bishunath Singh 
(2) and that that ruling was really in 
favour of the appellant Salamat Ali. 
Learned Counsel strongly relied upon an 
unreported decision of the late Court of the 
Judicial Commissioner of Oudh (First Civil 
Appeal No. 60 of 1914, decided on July 22, 
1915), and argued on the strength of that 
decision that this appeal must be allowed, 
and the suitóf the plaintiffs be dismissed 
with costs. Z 

I have given my best consideration to 


(1) 132Ind, Cas. 767; 80 WN 179; AIR 1931 
Oudh 159: Ind Rul, (1931) Oudh 319. 


(2) 74 Ind, Cas, 208; 9 OL J546; AIR 1993 Oudh 
ol, 3 PS 4 = 
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the contentions urged on behalf of the ap- 
pellant Salemat Ali by his learned Counsel 
but I regret Icannot accept those conten- 
tins as sound. The facts of First Civil 
Appeal No, (Oof 1914 above referred to 
were entirely different from the facts in 
the present case. Inthat case the suit 
for pre-emption was filed bythe plaintiff 
after the agreement to refer to arbitration 
had been entered into by defendant No. 3 
Sultan Khan andthe purchaser Rustom 
Khan. Inthe present case itis conceded 
on ali sides that the plaintifs Nur Muham- 
mad Khan and ShakurKhan brought their 
suit for pre-emption on February 12, 1931, 
whereas the agreement to refer to arbitra- 
tion between Salamat Aliand Wazir Khan 
was made on February 23,1931, not only 
11-days afterthe plaintiffs had brovght 
their suit buta day after the right of 
Salamat Alito preempt the property in 
suit had been extinguished. Salamat Ali’s 
right: to sue for preemption accrued cn 
February 22, 1930, which was the date of the 
registration ofthe sale deed in favour of 
Wazir Khan and Nazir Khan. The last 
date for filing-a suit for pre-emplion was, 
therefore, February 22, 1931, but as Febru- 
ary 22,1931, was a Sunday, any suit filed 
by: Salamat Ali on the following Monday, 
` February 28, 1931, would have been within 
time under the provisions of s. 4 of the 
Indian Limitation Act. Section 4, however, 
of the Indian Limitation Act, does not ap- 
ply to any person entering into any private 
agreement. Section 28 of the Indian Limi- 
tation Act lays down that at the determi- 
nation ofthe period hereby limited to any 
person for instituting a suit for possession 
of any property nis right to such property 
shall be extinguished. Thus on February 
23, 1931, Salamat Ali had, by hisown con- 
duct, extinguished his right to sue for the 
property in dispute on the ground that he 
had a preferential right to preempt it. 
On February 27,1931, when Salamat Ali 
appliedto filethe awardin Court he had 
certainly lost his right to pre-empt the prop- 
erty, and the award in his favour was 
itself made beyond time. In First Civil 
Appeal No. 60 of 1914, which has been so 
strongly relied upon by the learned Coun- 
sel forthe appellant, the suit for the pre- 
emptor, who had an inierior right to pre- 
eropt was filed some months after the person 
who had a preferentialright to pre-eempt had 
agieedto referthe matter to arbitration. 
The agreenientto refer the matter to arbi- 
‘tration was, therefore, inthat case made 
within: time whereas in the present case 
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Salamat Ali entered into this agreement 
afier his rightto preempt the property 
had been extinguished by operation of law. 
Then againitisto be noted that in the 
present case the agreement to refer the dis- 
pute to arbitration was not made by both 
the vendees, namely Wazir Khan 
and Muhammad Nazir Khan, but ony by 
oneof them, namely Wazir Khang. As 
against Nazir Khan who had not agreed 
toany arbitration, there was nosuch agree- 
ment and, therefore, the award ofthe arbi- 
trators was not binding on him, and any 
subsequent consent given by him would 
only amount to a suirender of his right or a 
conveyance ofhis right which in law would 
be ineffectual. 

It is true as contended for by the learned 
Counsel for the appellant that the right of 
a plaintiff to enforce pre-emption must 
exist not only at the time of the sale but 
alsoat the time of the institution of the suit 
to enforce that right, and that if the plaint- 
iff loses that right after the sale, or at any 
time after the institution of the suit and 
before the decree for pre-emption can be 
passedin his favour, he is put out of Court 
and no reliefcould Le granted to him. 
See Kehri Singh v. Deo Kuar (3). In the 
present case, however, the plaintiffs have 
not lost their right to enforce pre-emption 
since the preferential right of Salamat Alito 
pre-empt the propeity in suit having been 
extinguished by his own conduct does not 
stand intheir way. 

The learned Counsel for the appellant 
has contended that the present case can be 
distinguished from the case of Sheodat Baha- 
dur Singh v. Bishunath Singh (2), in that 


. the person with a preferential right to pre- 


empt had inthat case not completed his 
title by depositing the money due under 
the decree passed on the award by the time 
when thesuit of the person with an inferior 
right to preempt had come to be decided, 
‘wkereasin the present case Salamat Ali 
had deposited the money due under the 
decree passed on the award, and so had 
completed his title before the suit of Nur 
Mohammad Khan and Shakur Khan had 
been decreed by the first Court. He has, 
however, overlooked the important point 
that Salamat Ali, when he entered into the 
agreement to refer the matter to arbitration 
on February 23, 1931, had already Jost his 
right to pre-empt the property, and all 
subsequent proceedings taken by him 
could notre-create a right to property which 
had been extinguished by operation of law 
(8) 46 Ind, Cas, 339; 5OL J 215, 
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due to his own’ neglect in not bringing a 
suit for pre-emption. There is, therefore, 
no question of the plaintiffs having lost 


their right to pre-empt the property by - 


reason of the alleged preferential right of 
Salamat Ali to pre-eempt the same property 
in virtue of the decree passed in his favour 
on the basis of the award. Had an agree- 
ment to refer to arbitration been made 
within§ time, and had Salamat Ali then 
secured a decree on the basis of the award 
before his right to pre-empt had been extin- 
guished the case would have been very diffe- 
rent, but asit is, he cannot set up his time- 
barred right as a bar to the plaintiffs suc- 
ceeding in pre-empting the property in suit. 

As regardsthe doctrine of lis pendens as 
embodied in s. 52 of the Transfer of Prop- 
“erty Act, it has been contended by the 
learned Counsel for the appellant Salamat 
Ali that by virtue ofs. 2 of the Transfer of 
Property Act any transfer by operation of 
law,or by, orin execution of a decree or, 
order of a Court of competent jurisdiction 
is exempt from the operation of s. 52 of the 
Transfer of Property Act. On the other 
hand the learned Counsel for the respond- 
ents has contended that s. 52 ofthe Trans- 
fer of Property Act does not only refer to 
transfers but also refers to the case of prop- 
erty which has been otherwise dealt with 
by any party to the suitor prozeeding so as 
to affect the rights of any third party thereto 
Sir Dinshaw Mulla in his learned com- 
mentary onthe Transfer of Property Act, 
1933 Edn., p. 209 has made the follow- 
ing comment on the words “transferred or 
otherwise dealt with” which occurins. 52 
of the Transfer of Property Act :— 

“The meaning of the words “otherwise dealt with 
is not so clear. They would probably include such 
transactionsas a release or asurrender. They have 
been held to include a contract of sale and a partition 
between co-defendants They also apply to any 
collusive decree or compromise by which the title of 
8 party is affected during the pendency of a suit, for 
the principle underlying the section is that a litigat- 
ing party is exempted fram taking notice of a title 
acquired during the litigation.” i 

In Ram Shankar v. Nanak Prasad (4), 
the facts were as follows:—A suit for pre- 
emption was instituted by the plaintiff- 
respondent on September 13, 1910, which 
was the last day of limitation. The, defence 
was that the vendee had sold the property 
to the appellants who had admittedly a 
better right of pre-emption than the plaintiff 
by a deed dated September 12, 1910, which 


was registered on September 21,1910. It’ 


was found thatthe sale in favour of the 
‘appellants was really made at a date 
-(4) 24 Ind, Cas. 32; 17Q Q 150; 1QL J 187, 
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subsequent to the institution of the pre- 
emption suit. In these circumstances it | 
was held that the rule of lis pendens applied 
and that no dealing with the property 
after the institution of the suit could defeat 
the plaintiff's rights. In the case above 
quoted reliance was placed upon a ruling ` 
of the Allahabad High Court reported in 
Ghasitey v. Gobind Das (5), in which case 
also 16 was held that the doctrine of lis 
pendens applied and the plaintiff was 
entitled to a decree. In the Full Bench 
ruling of the Allahabad High Court 
reported in Manpal v. Sahib. Ram (6), the 
facts were somewhat peculiar and in the 
peculiar circumstances of that case, it was 
held that the plaintiff could not still plead 
in bar of the claim put forward by the 
defendant, the doctrine of lis pendens. 

I would therefore hold in agreement with 
the learned Judge of the Court below that 
the doctrine of lis pendens does apply toa 
suit for pre-emption. In the present case, 
however; the plaintiffs need not invoke the 
aid of the doctrine of lis. pendens because 


` the appellant Salamat Ali did not acquire 


the property in suit within limitation and 
his right to pre-empt the property had in 
fact been extinguished long before he 
secured a decree on the basis of the award. 
Salamat Ali had no interest :left in the 
property in suit after February 23, 1931, 
and his claim was rightly rejected by the 
lower Courts. 

The plea that Salamat Ali had perfected 
his right tothe property in suit before the 
plaintiffs got a decree in their favour from 
the trial Court istomy mind without any 
force. Once aright to property has been 
extinguished under s. 28 of the Indian, 
Limitation Act, there can be no question 


of thal right being revived or perfected by 


any actionon the part of the person who 
lost that right. The last plea taken in the 
memorandum of appeal has not been pres- 
sed before me and indeed it has got no 
force. The appellant Salamat Ali fled 
his written. statement on May 12, 1931, and 
therein he did not urge that the plaintiffs 
had no cause of, action as against him and 
that he ought not to be impleaded but that 
he should be discharged and costs awarded 
to him from the plaintiffs. As a matter of 
fact at that time Salamat Ali and defend- 
ant No. 1, Wazir Khan and defendant 
No. 2 Nazir Mohammad Khan were all 
working jointly to defeat the claim of the 
plaintiffs, and it is not now open to Salamat 
0 A 467; A WN 1908, 221, 
Gn A 544: AWNI905, , 94; 2 A L J 428,. 
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Aliin second appeal to make a complete 
‘volte face’ and to assert that the plaintiffs 
had no cause of action as against him and 
that the suit of the plaintiffs ought to have 
been dismissed with costs as against 
him. f 

For the reasons given above, this appeal 
fails and is dismissed with costs. —— 

N. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 312 of 1929 
May 19, 1933 
MITTER AND HENDERSON, JJ. 
KUNJAMOHAN SHAHA PODDAR— 
-PLAINTIFF—APPELLANT 


versus 
KARUNAKANTA SEN CHAUDHURI 
—DrrenDANT—REsPOoNDENT ` 

Contract Act ‘IX of 1872), ss. 60, 6l— Appro- 
priation of payment by creditor—When can exercise 
the right—Declaration of intention, if necessary. 

if the debtordoes not make any appropriation 
at the time when he makes the:payment, the right 
of appropriation devolves on thecreditor and he 
may exercise thatright until the very last moment 
and need not declare his intention in express terms. 
S. Ameerchand & Co. yv. Ramdas Vithal Das(3), 
Munisami Mudali v. Perumal Mudaly (4), Bishun 
Perkash Narain Singhv. Mohamad Siddique (.-), 
_Relu Mal v. Ahmad (8) and Commissioner of Income 
‘Tax Bihar and Orissa v. Kameshwar Singh (7:, 
relied on, Kundan Lal v. Jagannath (1), dissented 
from. 


Appeal from original decree of the Second 
Sub-Judge, Dacca, dated August 12, 1929. 
Messrs. Atul Chandra Gupta, Bhagirath- 
chandra Das and Subodhchandra Ray Chau- 
dhuri, for the Appellant. 
Mr. Debprasad Ghosh, for the Respond- 
ent. : 
Mitter, J.— The suit in which this appeal 
arises was brought by the plaintiff to 
enforce a mortgage security executed by 
Sreematee Bangabasinee Chaudhuranee, 
Mahananda Sen and and Karunkanta Sen 
(defendants Nos. 1, 2 and 3) on Jaistha 
25, 1319, corresponding to June 17, 1912. 
‘This suit. was tried along with another 
suit brought by the same plaintiff to 
enforce a mortgage bond said to have 
been executed on Sraban 14, 1321 B. S., 
corresponding to July 30, 1914, by the first 
two defendants in the present suit, namely, 
. Bangbasinee and Mahananda. The suit 
in which this appeal arises was numbered 
as Suit No. 10] of 1922 of the Court of 
. the Subordinate Judge of Dacca. The 
suit in the latter mortgage was numbered 
as Suit No. 100 of 1922. The present suit 
was decreed, ex parte against defendant 
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No.3 and on contest against defendants: 


Nos. 1 and 2,on January 29, 1924. It may be 
mentioned here that defendant No. 1 is 
the mother and defendant No. 2 is the 


brother of defendant No. 3. Defendant: 


No. 3 applied’ to set aside the ex parte 
decree and the decree was set aside so 


far as he was concerned. The suit pro-: 
_ ceeded to trial against defendant No. 3. 


The defences of defendant No. { were 


amongst others, (1) that he was a minor 


at the date of the execution of the bond 


and is not bound by the mortgage bond. 


in suit; (2) that the plaintiff has on receipt 
of a total sum of Rs. 9,000, after remitting 
some amount from the amount due on the 
mortgage bond in suit and other bonds, 
according to an amicable adjustment, 
admitted that his dues in respect of 
bonds in suit were all satisfied; and that, 
out of the said amount fixed on amicable 
settlement, defendant No. 2 paid a total 
sum of Rs. 6,258 within the period com- 
mencing from the month of Kartik up 


_to Magh 10, 1326 B. S., by settling some 


lands owned and possessed by defendant 
No. 3 and by selling some properties to 
one Anandamayee Gupta; in other words, 
the defendant contended. that the mort- 
gage bond had been satisfied by ad- 
justment under the amicable arrangement. 
On the question of minority, the Subor- 
dinate Judge of Dacca has held against 
the defendant; on the question of the 
adjustment, the Subordinate Judge has 
found that the defendant has paid the 
sum of ‘Rs. 5,218 to the plaintiff and the 
plaintiff was bound to appropriate the 
sum of Rs. 3,468 out of that sum towards 
the mortgage bond in suit and if hehad 
done so the mortgege bond in suit (Ex. 1) 
must be held to be satisfied. He has 
come to the conclusion that plaintiff was 
not justified in appropriating the sum of 
Rs. 3,468 towards other debts owed only 
by defendants Nos. 1 and 2 and not by 
defendant No. 3 and in this view the 
Subordinate Judge is of opinion that 
defendant No. 3 is not liable. The Subor- 
dinate Judge below has also rested his 
decision cn a case not raised by the plead- 
ings and on which no issue was joined 
and has found that the sum due under 
the mortgage: bond in suit was included 
in the sum of Rs. 3,000 for which-the 
later mortgage bond (Ex. 1-A) was taken. 
On these findings, he has dismissed 
plaintiff's suit as against defendant No. 3. 
Defendants’ Nos. 4 and 7 have ebeen 
impleaded, as they are said to be pur- 
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chasers of portions of the equity of re- 
demption. The result is that the plaintiff's 
suit has been dismissed as against defend- 
ant No. 3 and it has been directed that 
the preliminary decree passed on Jan- 
-uary 29, 1924, against the remaining defend- 
ants be made absolute. The present 
appeal has accordingly been brought by 
ihe plaintiff dgainst the decree dis- 
missiifs his claim as against defendant 

o 3. 

The appellant has challenged the decree 
of the Court below on two grounds: In 
the first place, he contends that in reach- 
ing the conclusion that the mortgage bond 
in suit has been extinguished by the 
mortgage of July 30, 1914, (Ex. 1-A), the 
Subordinate Judge has made a new case 
for the defendant. It is pointed out that 
in para. 9 of the written statement, it was 
admitted that different sums were received 
for the mortgage bond in suit and for 
the other bonds. Indeed it is said that 
there is no suggestion anywhere in the 
written statement that the considération of 
the second mortgage was in part the sum 
borrowed on the mortgage bond in suit. 
Accordingly no issue was joined on the 
point. The Subordinate Judge has really 
rested his decision on this part of the 


case on a statement of plaintiff's witness’ 


Rajmohan Dutta made in the course of 
his cross-examination by defendant No. 3's 
Pleader that the sum -due under the mort- 
gage bond in suit was also included in 
the sum of Rs 3,000 for which bond 
(Ex, 1A) was taken. The suggestion of 
the plaintiff is that this statement must 
have been made through inadvertence and 
ib seems to us likely to be so, seeing that 
it was nobody's case that the amount due 
on the mortgage bond in suit formed the 
-consideration for the later mortgage 
(Ex. 1-A). It is also to be noticed that 
defendant No. 3 is no party to the second 
mortgage bond; on the other hand, the 
defendant, in his examination-inchief, said 
that 

“except the debt due under the mortgage bond, 
Ex |, he was not liable to the plaintiff for any 
other debt either before or after the said mortgage 
bond, Ex. 1. 
debt on behalf of my mother and elder brother 
Mahananda Sen.” 

It seems to us, therefore, that the Court 
below has made a new case for the parties 
not warranted by the ‘pleadings and 
evidence and, in these circumstances, we 
are unable to accede to the contention of 
the learned Advocate for the respondents 
that the case should be remanded for 


RUNJAMOIIAN V, KARUNARANTA SEN 


l never took the liability for any- 


263 
further elucidation of this aspect of the 
case. If there was any truth in this new 
case, namely, that the first mortgage bond 
was merged in the second, one would 
have expected a recital of this cir- 
gumstance in the second bond. It is 
said that defendant No. 3 was not a party 
to thesecond mortgage and is not respon- 
sible for any statement in the later bond 
(Ex. l-A). That may be so, but his 
mother and brother were parties to the same 
and it is not likely that they should omit 
mention of such an important fact which 
would relieve them from liability under 
the first mortgage, i. e¢., the onein suit. 
The second contention of the appellant is 
that the Subordinate Judge was clearly in 
error in holding that the sum of Rs. 3,468 
must have been meant to be appropriated 
towards the debt covered by the mortgage 
in suit, as the sum was realised from pre- 
miums obtained from tenants to whom the 
mortgage properties were leased out with 
consent of the mortgagee and from the sale 
proceeds of one the properties mortgaged to 
Anandamayee—properties which were the 
joint properties of all defendants No. 1, 2 
and 3. It is argued that it is common 
ground that this payment was not made by 
defendant No. 3 and it was open to the 
creditor to appropriate, at his election, the 
sum towards any debt due to the plaintiff 
from defendants No. 1 and 2. Defendant 
No. 3 did not personally make the payments. 
On the other hand, it appears from the 
deed cf sale by defendants No. 1, 2 and3 
in favour of Anandamayee for Rs. 1,850 
that the money was needed to pay off the 
second mortgage of Sraban 14, 1821: (see 
Ex. 2 p. 170, para. 2). The fact that the 
plaintiff mortgagee was aware that the 
sum cf Rs. 5,218 made up of Rs. 3,468 and 
Rs. 1,850 was raised out of the joint prop- 
erties of defendants No. |, 2 and 3 is not 
a circumstance implying that the payment 
is to be applied to the discharge of the debt 
which defendants No.1, 2 and 3 owed to 
the plaintiff within the meaning of s. 59, 
Contract Act. Another reason given by the 
Subordinate Judge for holding that the 
sum of Rs. 3,46% should have been appro- 
priated towards the debt due under the 
mortgage bond in suit is that the sum of 
Rs. 3,468 was actually received by the 
plaintiff on Kartik 25, 29,1326, B. S. and 
was entered as amant jama by the plaintiff 
in his account book and that, on Agraha- 
yan 30, 1326, the amount was credited on 
different heads and the plaintiff was not 
justified under the law to keep the matter 
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in abeyance so long ‘but he ought to have 
appropriated the sum then and there to 
proper heads under ss. 60 and 61, Contract 
Act and in support of this view the Sub- 
ordinate Judge has referred to a case of the 
Allahabad High Court, Kundan Lal v. 
Jagannath (1). It is contended for the ap- 
pellant that this view is wrong. It seems 
to us that this contention must prevail. It 
is now well estsblished that if the debtor 
does not make any appropriation at the 
time when he makes the payment, the right 
of appropriation devolves on the creditor 
and he may exercise that right until the 
very last moment and need not declare his 
intention in express ierms: see the obser- 
vations of Lord Macnaghtenin C ory Brothers 
& Co.. v. Owners of Turkish Steamship 
Mecca (2). 
This is no doubt the rule of English law 
and it was assumed to be the law under the 
Contract Act by the High Courts of Bom- 
bay, Madras and Patna: 4, Ameerchand 
d Co.v. Ramdas Vithaldas (3), Munisami 
Mudali v. Perumal Mudaly (4) and Bishun 
Perkash Narain Singh v. Mohamad Siddique 
(5). The High Court of Lahore has taken 
the same view ina recent cabe— see Relu 
Mal v. Ahmad (6). The Allahabad High 
Court has however held that an appropria- 
tion of payment 
made at the time of receiving the money 
and that he cannot exercise the right of ap- 
propriation at the last moment: Kundan Lal 
V. Jagannath (1). But as has been pointed 
out by Sir Frederick Pollock and -the Rt, 
“Hon'ble Sir Dinshaw Mulla in their ccm- 
mentary on the Contract Act, the view 
taken by the Allahabad High Oourt is an 
arbitrary speculation and is erroneous. It 
seems to us there is nothing in s. 61, Con- 
tract Act, which is contrary to the English 
lew on the subject; on the olher hand s. 61 
is in conformity with the Englishlaw and 
where the creditor does not make any appro- 
priation s. 61 provides the tule for the 
guidance of the Courls. We are of cpinion 
that it was open to the plaintiff to appro- 
priate the sum of Rs. 3,468 towards the 
payment ofthe debt due to him from de- 
fendants Nos. land 2. The Allahabad 


(1) 30 Ind. Cas. 9 ; AIR 1915 All. 378; 37 A 649; 
13A L J¥08, 


(2) (1897) A O 286; 68 L JPO 86,76 L T579; 45 
W R 667; B Asp. M C 266. 

(3) 21 Ind. Cas 343; AIR 19)4 Bom. 290; 38 B 
255; 15 Bom. L R 890, ' 


(4) 52 Ind. Cas. 950; A IR 1919 Mad. 534; 10 L 
W 529; 37M LJ 367, 


8 35 Ind. Oas. 375;1 P L J 474, 
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view can no longer be maintained in 
view of the recent decision of the Judicial 
Committee inthe case of Commissioner of 
Income-tax, Bihar and Orissa v. Kameshwar 
Singh (1). In our opinion, the Suburdinate 
Jucge is wrong on both ihe points. This 
appeal must be allowed. The judgment und 
decree of the Subordinate Judge are set 
aside and plaintifi’s suit is decreed against 
defendant No. 3 also. Ifthe amoung claim- 
ed with interest is not paid within three 
months from this date, the mortgaged prop- 
erties willbe sold. The entire decretal 
amount will carry interest at 6 per cent. per 
annum from this date til] realization, The 
appellants are entitled to costs in both the 
Courts and this is to be added to the 
mortgage money. 

Henderson, J.—I agree. Neither of the 
defences, on which the learned Subordinate 
Judge dismissed the suit had been taken 
by the defendant himself. 


D. Appeal allowed. 
(7) 142 Ind Cas. 437; A IR 1933 P O 108; 60 I A 
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LAHORE HIGH COURT 
First Civil Appeal No. 529 of 1929 
March 5, 1934 
SHADI Laz, C. J. AND ABDUL QADIR, J. 
MUKHTAR AHMAD AND OTHERS — 
PLAINTIFRS - - APPELLANTS 


versus 
Rai Sahib Bakhshi BHAGAT RAM ANAND 


REsPONLENTS 
ton— Purchase by 
t dedt— Rerersione 


Subsequent sale of 
property at profit— Act of good management 


, Or where it is proved 
that he actually had knowledge of th 


Ran Singhv. Pullia (1) and 


C. A. from the decree of the Senior 


Subordinate J udge, Amritsar, dated 
November 30, 1928, 
Messrs. Mohsin Shah 


and Ghulam 
Mustafa, for the Appellants, 
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Messrs. M. C. Mahajan and Faqir Chand, 
for the Respondents. 

Judgment.—This appeal arises out of 
an action brought by the plaintiffs to im- 
peach the sale of certain immovable prop- 
erties effected in execution of a decree 
against their father Haidar Hussain. It is 
beyond dispute that Haidar Husain was em- 
ployed in the Railway Department and after 
his retirgment from service he returned to 
Amritsar where he owned a house. It 
appears that he entered into a transaction 
for the purchase of seven shops, one house 
and one stable for Rs. 42,000, but could not 
pay the whole of the price to the vendor. 
Out of the price, a sum of Rs. 7,500 was 
due to Mohammad Bakhsh, whose successor- 
in-interest brought a suit for the recovery 
of the money and interest thereon. The 
suit resulted ina decree for Rs. 12,000 odd 
and in execution of that decree a small plot 
of ancestral land situated in a village and 
an ancestral house in the town of Amritsar 
were sold. It was in respect of these two 
properties that the plaintiffs brought the 
present suit for the usual declaration that 
the alienation should not adversely affect 
their right of succession after the death of 
their father. 

The trial Judge holds, and his finding has 


not been impeached before us, that 
the land fetchedan income of only 
about Rs. 30 per annum and that the 


main source of the livelihood of the 
family was Government service. Indeed, 
the housa in question was purchased by 
Haidar Hussain’s father Fazal Din who 
was an engineer, and he took up his resi- 
dence in that bouse after his retirement and 
his son and grandsonsalso lived in the same 
house. As stated above, Haidar llussain 
himself was employed in the Railway 
Department, and two of the plaintifis are 
employed in the Canal Department and the 
Railway Department respectively, while the 
remaining two plaintiffs, who are their 
provhers, are still minors. The trial Judge, 
while holding that Haidar Hussain being 
an Arain was governed by Custom in the 
matter of alienation, has dismissed the suit 
on the ground that the alienation was for 
necessity and is consequently binding upon 
the plaintiffs. 

The sale of both the house and the land 
was made to discharge an outstanding 
decree, and it has been repeatedly held that 
where a purchaser, who is an outsider, 
finds that the alienor’s debt is a decretal 
debt, he need not make:any further inquiry 
and the reversioners will no; be allowed t 
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go behind the decree, unless it is clear that 
the alienee’s suspicion should have been 
aroused by the surrounding circumstances 
or where it is proved that he actually had 
knowledge of the bad faith of the decretal 
transaction: vide, inter alia, Ran Singh v. 
Rullia (1) and Umar Din alias Bagga v. 
Budhe Khan (2). In the present case, the 
debt, for which the sale was made, was due 
to an antecedent creditor; and it is signifi- 
cant that Haidar Hussain subsequently sold 
the property purchased by him for Rs. 42,000 
ata profit of about Rs. 7,000. It is, there- 
fore, clear that the transaction entered into 
by him was an act of good management, and 
no bad faith can be imputed either to him 
or to the auction-purchasers. Indeed, the 
plaintiffs themselves have benefited by the 
transaction and the present suit appears 
to be a collusive ene. 

For the reasons stated above, the trial 
Judge was justified in holding that the sale 
of.the two properties cannot be impeached 
by the plaintiffs. The appeal preferred by 
them is accordingly dismissed with 
costs. 


N. i Appeal dismissed. 
os) 68 Ind. Cas. 99; 3 Lah. 139; A 1 R19 2 Lah. 


()13 Ind. Cas, 58; 21 P L R 1912; 23 PWR 
1912, 


MADRAS HIGH COURT 
Second Civil Appeal No. 1075 of 1929 
November 2?, 1933 
KRISHNAN PaNDALA!, J. 
SUNDARI AMMAL -— DEFENDANT - 
APPELLANT 


r versus 
VENKATRAMA SASTRIAL AND OTHERS 
— PLAINTIFFS AND OTHERS—DFFENDANTS 
: — RESPONDENTS 
_ Hindu Law—Widow's maintenance—Improvement 
in widow's finances—Power to reduce rate fixed. 

Under the Hindu Law there is no basis for the 
principle that where a widow has received a certain 
rate of maintenance from the family but has sub- 
sequently improved her financial condition either by 
her own efforts or by the generosity of others, she 
is liable to have that allowance reduced Lingayya 
v. Kanakamma (t)and Bhavanamma v. Ramosami 
(2), distinguished, 

S. C. A, against a decree of the Court of 
the Small Causes at Kumbakonam if Appeal 
Suit No. 50 of 1928 preferred against 
that of the Court of the Additional 
District Munsif, Kumbakonam, in O. S. 
No. 45 of 1927. 

Judgment. — This appeal aries out of a 
suit of rather an unusual character whdse 
object was to reduce the maintenance 
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allowed to a Hindu widow the 1st defendant 
(Appellant) by the decree in O. S. No. 67 
of 1883 (Ex. A) obtained by her against her 
husband's brother and other members of 
his family by which she was allowed an 
annual maintenance of 16 kalavs of paddy 
_and'Rs.9 a year on the ground that the 
circumstances had subsequently so altered 
that she became no longer entitled to receive 
- this sumptuous allowance and had, there- 
fore, to be put upon shorter rations. The 
improvement in the appellants’ condition 
was said to arise from her having received 
a gift of 6 mahs of land which according 
to the learned Judge in the lower Appellate 
Court produces an annual income of 
25 kalams. It.is notorious that at the present 
moment and for twothree years at least 
prior tv this the price of paddy is about 
14 annas to Re. la kalam. Ib never was 
much above Rs. 3 a kalam. So that at 
its best the allowance given to the 
widow would amount ato Rs. 57, a 
a year and at the present moment amounts 
to Rs. 23 a year. The District Munsif 
after going through a number of authorities 
was unable to find anything to suit this 
peculiar case. He dismissed the suit on 
the ground that the original allowance itself 
was insufficient and was so fixed because 
the widow had then the protection of her 
father who having been a Pandit in the 
Cochin Chief Court had retired on a pension 
of Rs. 125. It was expected that with his 
assistance she might be able to sustain 
life if she got Rs. 57 more from her family. 
On appeal by the piaintiff-respondent who 
is a son ofthe appellant’s husband's bro- 
ther the learned Subordinate Judge of 
Kumbakonam went through an equally 
long list of authorities but equally failed 
to find anything fitting this particular 
problem. But having gathered the prin- 
ciple from the authorities that the posses- 
sion of private means may be taken into 
consideration for fixing a widow's main- 
tenance proceeded siraigtaway to apply it 
to a reduction of maintenance once granied. 
He went into figures in para, 13 of his 
judgment to ascertain how far the appel- 
jant's financial condition had improved so 
as to necessitate a reduction in her allow- 
ance.. He found that she got the 6 mahs 
of land already mentioned from her bro- 
ther and therefore, was receiving 25+ alams 
of paddy more than when the maintenance 
was fixed and for that reason reduced the 
. appellant’s maintenance to 8 xalams and 
. Rs. 4}a year. At its best this allowance 
. would have produced in years long gone by 
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—whether they will return no one can say 
— Rs. 284 a year. As amatter of fact it will 
now produce Rs. 11-8-0. : 

A more absurd result it is difficult tọ 
imagine, as the conclusion of a judicial 
enquiry into the sufficiency of a widow's 
maintenance. The appellant is now 80 years 
old and obviously quite unable to work or 
to bear physical exertion. She must be 
attended to by others. Her fatheg on whose 
help the allowance was fixed if 1883 is 
long ago dead. Those are the facts. No 
judicial mind can in these circumstances 
reduce a widow's maintenance which at 
present would yield only Rs. 23 a year. 


But thisis said to be supported by some 
principle. Thereis no such principle. I 
asked the learned Advocates on both sides 
to refer me to any case reported or un- 
reported in which a widow's maintenance 
had been reduced on the principle contend- 
ed for. Ihave not been referred to any 
such case. The reference to Lingayya v. 
Kanakamma (1), is obviously misconceived 
because all that was said there was that in 
fixing the rate of maintenance which means 
first fixing it the private means of the widow 
might be taken into consideration although 
it will not be a ground for denying her any 
maintenance. That is nctthe present case 
which is one of reducing maintenance which 
has been allowed by a decree of Court and 
tixed at the figure awarded in view of the 
fact that the maintenance holder expected 
to receive some help from’ her relation. 
Reference hes, however, been made to 
certain observations in Bhavanamma v. 


Ramasami (2). That was a case where 
two villages in a zemindari in the. 
Kistna District were given for the 


maintenance of a widow of the family at a 
time when there was no irrigation. Subse- 
quently irrigation was introduced and the 
income of the villages greatly enhanced. 
In these circumstances the then zemindar- 
took unlawful possession of a portion of 
these villages. In the suit. by the widow 
for its recovery their Lordships held that 
the zemindar was not entitled to re-take 
possession of the properties given for main- 
tenance which are given for the widow's 
life-time. It then seems to have been sug- 
gested that because the annual income of 
the properties had greatly enhanced, the 
zemindar was entitled to revise the grant. 
The question was one not before the Court 
nor did it require decision. But their 


(1) 28 Ind. Oas, 200; 38 M153; 28 ML J 260, 
(2) 4M 193, 
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Ml ordships made certain observations at 
p. 1994. . They first say what is very much 
to the point in this case that when land is 
allotted for maintenance for the donee’s 
life, the average income is what is regarded 
as the basis of the contract and that varia- 
tions -of the average income from normal 
causes such-as variations of seasons is not 
a sufficient .ground to revise the grant. 
But theirg Lordships proceed that the in- 
troduction of irrigation in the case then 
under consideration was no doubt a circum- 
stance not foreseen by either party to the 
contract and that whether the present 
zemindar is at liberty to revise the grant 
on the ground that the late zemindar ought 
to have foreseen and provided against the 
contingency is a question which it is not 
necessary to decide for the purpose of this 
suit. They added further that such a right, 
if any, is only to claim re-adjustment of 
the grant and not to dispossess the lady 
either by gaining over the tenants or by 
granting pattas to them. I fail to see what 
support can be obtained for the judgment 
of the lower Court from these remarks. No 
right of revision was there asserted. Their 
Lordships are very careful to add that they 
were talking of a right, if any and they 

“also carefully guarded themselves by say- 
ing that it was not necessary to decide the 
point. But those facts have absolutely no 
reference to this case. There the property 
given itself enhanced in value i. e., annual 
value. Here no property at all was given. 
And what was subsequently given to the 
widow was by some one else who took pity 
on her—her brother. The grain and money 
allowance given by the family has not ap- 
preciated even if that were relevant but 
greatly depreciated. I have sought bot 
not obtained any basis for the princip'’e 
that where a widow has received a certain 
rate of maintenance from the family but 
subsequently improved her financial condi- 
tion either by her own efforts or by the 
generosity of others, she is liable to have 
‘that allowance reduced. The learned 
Judge, therefore, entirely misdirected him- 
self and his decree must, therefore, be set 
aside and that of the District Munsif re- 
stored with costs here and in the Court 
below. 

A. ‘Appealallo w 
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_ LAHORE HIGH COURT 
First Civil Appeal No, 491 of 1930 
January 31, 1934 
ADDISON AND Monroe, JJ. ' 
PREM DAS—PETITIONER—À PPELLANT 
VETSUS 
Tse SHROMANI GURDWARA 
PARBANDHAK COMMITTEE, 

AND OTHERS— OBJEOTORS - RESPONDENTS 
` Sikh Gurdwaras Act (Punjab VIII of 1925)—Institu- 
tion notified as gurdwara—Original grant of land made 
for upkeep of institution—Produce applied for 
that purpose—Institution, if owner of the property. 

There was a notified Sikh Gurdwara at the place 
where the institution in dispute was, and there 
was nothing in the evidence to show that there 
have at any time been both a gurdwara and another 
institution withia the same boundary walls all the 
buildings have been used together and treated 
throughout the existence of the institutionas a 
single entity. The original grantof Jand was made 
for the upkeep of the institution founded by 
S and the produce has been applied for that 
purpose. When S applied for the grant of muati 
in 1887, he himself said “keeping the expenses of the 
dera in view, the proprietors of the village gave 
35_ghuamons of land by way of charity to this 
‘dera’ and he stated in a further applica- 
tio “The income of the Jand given by the 
proprietors was spent on the dharamsala............ .. 
The whole produce of the land is spent on 
the dera, Five copiesof the Granth are kept 
open and recited.” The petitioner at the enquiry 
on the review of muafisin 1912, said “The pro- 
prietorship of the muaf land has been shown in the 
name of the dera:” 

Held, that the ivstitution is the owner of this 
property and thatthe office-holders never before 
claimed it as their property; they administered 
in their capacity as oftice-holders. : 

F. C. A. from the decree of the Sikh Gur- 
dwara Tribunal, Lahore, dated December 
23, 1929. < 

Mr. J. L. Kapur for Mr. J. N. Aggarwal 
and Messrs, V. N. Sethi, Kartar Singh and 
J. N. Aggarwal, forthe Appellant. 

Sardar Charan Singh, for the Respond- 
ents, sao, oe 
Monroe, J.—The „Gurdwara Guru 
Granth Sahib Mohiamim. .Prem Das, Smadh 
Bhai, was notified a Sikh Gurdwara ;a list 
of properly claimed as the property of the 
gurdwara was published in Notification 
No. 6754 of January 6, 1927. The petitioner 
claimed the property so notified and by 
a decree ofthe Tribunal dated December 
23, 1929, the _ property’ claimed except 
muaji rights, item No. 13 in the consoli- 
dated list and the lands in respect of which 
the muefi was granted and the buildings 
shown on the plan’ Ex. P-1, which are 
grouped together and indicated by the 
letters ‘A’‘B’, ‘S’ ‘C’ ‘X’ was declared not 
to be the property of the gurdwara. The 
petitioner has appealed against that Part 
of the decree which awarded these muaji 
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rights, lands'and buildings to the gurdwara. 
It was claimed-on the petitioner's behalf 
that the room in which the Granth Sahib is 
kept alone forms the gurdwara; and that 
the rest of the buildings and the property 
belong to an Udasi Dera founded by his 
great grandfather, or are the private prop- 
erty of his predecessors-in-office and him- 
self, 

The {history of the institution and the 
acquisition of the properties in the hands 
of the mahants has been set out at length 
by the learned President: for the purpose 
of this appeal it is only necessary to note 
that about 1864 Saran Das, the great grand- 
Guru of the petitioner cameto the vil- 
lage, where there was already a smadh 
known as the Smadh of Roop Chand: Saran 
Dass was invited to settlein the village 
and to found a dera and the villagers 
made agiftof land tothe dera for its 
support; Saran Dass built adharamsala at 
his own expense with the help of the vil- 
lagers where the reading of the Granth Sahib 
was introduced; in- 1887 the land which 
had been given for the maintenance of the 
institution was recorded as owned by the 
Dera Baba Saran Das; and in 1890 the 
muafi was granted in the same name; the 
original builings of Saran Dass were ex- 
tended by succeeding mahants, thename 
of the institution was changed from time 
totime; the present name has been used 
since 1912. 

It must be remembered that there is a 
notified Sikh Gurdwara at the place where 
this institution is. There is nothing in the 
evidence to showthat there have at any 
time been both a gurdwara and another 
institution within the same boundary walls 
—all the buildings have been used together 
and treated throughout the existence of the 
institution as a «single entity. In my 
opinion it isabsurd“io suggest that the in- 
stitution described in the Revenue Records 
and inthe Government's Notification are not 
one andthe same; or that the notified 
Sikh Gurdwara consists of one room where 
the Granth Sahib is kept, andthat the re- 
maining buildings are the private property 
of the line of mahants or belong toa, sepa- 
rate institution. p 

The documents on the record show that 
the original grant of land was made for 
the upkeep of the institution founded by 
Baran Dass and the produce has been ap- 
plied for that purpose. When Saran Dass 
applied for the grant of muafi in 1887, he 
himself said 

eping the expenses of the dera in view, the 
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proprietors of the’ village gave 35 ghumaons of 
land by way of charity to this dera” (Ex, 0-7.) 


and he stated in a further application 
“The ineome of the land given by the proprietors 
T 


“The petitioner at the enquiry on the re- 
view of muajis in 1912, said: 

“The proprietorship ofthe muzjfi land, has been 
shown in ithe name of the dera” (O-9.) 4 


In the light of these statements there 
does not seem to be any doubt thatthe in- 
stitution is the owner of this property and 
that the office-holders never before claimed. 
it as théir property: they administered in 
their capacity as office-holders. 

I think that the decision of the Tribunal is 
correct and that the decree ought to be 
affirmed. As we found some difficulty in 
understanding the references to the plan 
mentioned in the decree, I have added cer- 
tain letters to those already written on the 
plan and [think that the effect of the 
decree will be made clearer, ifinthe dec- 
ree for the words 

“The buildings in disputeare declared to be 
the property ofthe notified Sikh Gurdwara except 
the enclosure A BO DE on plan P-l which is 
declared notto be the property of the Gurdwara 
Guru Granth Sahib Mohtamim Prem Das nor a 
part of that gurdwara” 
there be substituted the words 

“The buildings in dispute indicated on the plan 
P-iby the letters A BS SOXE are declared to 
be the property ofthe gurdwara; the enclosure 
indicated on the plan by the lettera ABXDYZ 
PQ B is declared notto bethe property of or a 
part of the gurdwara,” 

1 would dismiss the appeal, leaving the 
parties to bear their own costs of the ap- 
peal and making the alteration indicated 
above in the decree, which in no way affects 
the merits of the dispute. . 

Addison, J.—I concur. 

N. Appeal dismissed. 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No, 2638 of 
1921 
July, 28 i932 
Mirza, J. 

YUSUF ISMAILBHOY LALJ{[—Puatntire 
versus 
ABDULLABHOY LALJI AND OTEUS — 
DEFENDANTS 
Bombay High Court Rules, rr. 435, 486—Receiver in 


partnership action—Commissioner, whether entitled to 
issue certificate—High Court's power to review Com- 


missioner's action—Aggrieved party, remedy of— 
Chamber summons, if can be taken out. , 
There is no provision in the High Court Rules 
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which would enable the Commissioner to issue a 
—rrtificate but on that ground, the certificate stating 
he result of a Receiver's accounts cannot be 

utra vires There isprovision in the rules of the 

jupreme ‘Court of England by which the Master is 

‘equired to issue such a certificate. Under O. L, 

: 99, Supreme Court Rules, it is provided that a 

vertificate of the Master stating the result of a 
mReceiver's account shallfrom time to time be taken. 

An analogous provision in our rules would seem 

desirable, bft its absence doesnot debar the Com- 

missioner from issuing such a ' certificate Under 

r. 436 the Commi-sioner is empowered, on the ap- 

plication of any of the parties interested, to report 

‘or certify to the Court any neglect on the part of 
a Receiver which may have been proved. Such 

omission does not, take away from the High Court 

the inherent jurisdiction, it possesses to“review the 
action of the Commissioner. If tbe Receiver’s 
accounts are passed by the Commissioner and no 
party challenges them within a reasonable time of 
their passing by the Commissioner, the accounts s0 
passed, are on the footing of an adjusted account 


and cannot be allowed to be re opened except for a’ 


just cause shown. / 

An aggrieved party should take out a chambr 
summons within a specified time if he wishes to 
challenge the Receiver's accounts after they are 
passed by the Commiseicner 


Mr. R.S. Billimoria, for the Receiver. 

Messrs. F. J. Coltman, J. H. Vakeel, 
P. B. Vachha and K. A. Somji, for the 
Defendants. 

Order. - The suit out of which the present 
proceedings have arisen is for the winding 
up of a partnership which was dissolved 
asfar back as February 4, 1920. ‘The 
partnership assets consist of certain salt- 
pans at Aden which yield an annul net 
profit to the parties of between four to 
five lacs of rupees. The parties are some 
of the original partners and the legal re- 
presentatives of the remaining original 
partners who are dead. By aconsent order 
dated August 7, 1924, defendants Nos. 2 
and 10 as representing two different bran- 
ches of the family to which the partners 
belong, were appointed joint receivers 
without security and without remu- 

~neration, and thus became liable 
under the provisions of r. 435 of the 
High Court Rules as such receivers to file 
their accounts annually in the office of 
the Commissioner for taking accounts. 
The receivers have continued the method 
of managing this partnership business 
_ which they found had existed before they 
took over charge as receivers and have 
in all filed from year to year eight annual 
‘accounts of their management as receivers. 
The Commissioner has from time io time 
passed these accounts under the pro- 
visions of r. 436. It is alleged by defend- 
ant No. 9, but denied by the Receiver, that 
on the occasion of the seventh orlast but 
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objection to the form of the account - 
as filed and the receivérs then promised 
that in subsequent yedrs they would adopt 
a different form which would satisfy 
defendant No. 9. 4 
Defendant No. 9 filed certain objections 
and surcharges to the accounts of the 
Receivers which were filed before the 
Commissioner this year in respect of the 
eighth or last preceding year of their 
management. The Commissioner having 
disallowed defendant No. 9’s objections and 
surcharges, defendant No. 9 thereupon, 
applied for and obtained acertificate from 
the Commissioner dated May 9, 1932, certify- 
ing that he had disallowed defendant No. 98 
objections and surcharges and had passed 
the Receivers’ accounts. There is no pro- 
vision in the High Court Rules which would 
enable the Commissioner to issue such a 
certificate and on that ground it has been 
urged .on behalf of the Receivers that the 
certificate is ultra vires. There is provision 
in the rules of the Supreme Court of Eng- 
land by which the Master is required to 
issue such a certificate. Under O. L, 
1, 22, Supreme Court Rules, it is p ovided 
that a certificate of the Master stating the 
result of a receiver’s account shall from 
time totime be taken. An analogous pro- 
vision in our rules would seem desirable, 
but its absence doesnot, in my opinion 
debar the Commissioner from issuing such 
a certificate. Under r. 436 the Gommis- 
sioner is empowered, on the application of 
any of the parties interested to report 
or certify to the Court any neglect on 
the part of a Receiver which may have 
been proved. The object of the rules re- 
quiring a Receiver to file his accounts 
before the Commissioner and empowering 
the Commissioner to pass the accounts 
after they are so filed, apparently is, unless 
otherwise ordered to give a discharge to the 
Receiver in respect ofaccounts which are 
passed so thatthey could be re-opened 
only ifit were subsequently shown that 
the Receiver had been guilty of fraud 
or negligence which had escaped detec- 
tion, i 
For his protection the Receiver should 
be entitled to have a certificate from the 
Commissioner to show that the accounts 
he was required to file were filed by him 
and were subsequently passed by the 
Commissioner. ‘The omission of a rule 
from the Rule Book requiring the Com- 
missioner to-issue a certificate in respect 
ofthe passing by him ofthe Receiver’s 


‘one account ‘defendant No. 9 raised -gnaccounts should be regarded, in my opinion, 
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as an inadvertent omission. Such omission 
- does not in my opinion take away from the 
Court the inherent jurisdiction it possesses 
to review the action of is officer although 
as in the present case, the officer has acted 
not under the specific orders of a particular 
Court but under the High Court Rules 
by which certain powers are delegated to 
him. 1 am unable to agree with Mr. 
Billimoria’s contention that under our 
Rules the filing and passing of accounts 
of a Receiver before the Commissioner are 
merely nugatory acts which do not affect 
ihe rights of the parties to question the 
correctness of those accounts thereafter 
by means of anindependent suit against 
the Receiver ‘personally andthe further 
contention he has advanced that these 
accounts after they are passed could 
be challenged only by means of a fresh 
suitand not by a review of the Commis- 
sioner’s action in the suit in which the 
Receiver is appointed. The Ccmmissioner 
is an officer of the Court to whom cer- 
tain powers are for the sake of convenience, 
delegated by the Court under ‘its rules. 
The Court is entitled, in my judgment to 
exercise supervision over the Commissioner 
in respect of all such matters. If the 
Receiver’s accounts are passed by the 
Commissioner and no party challenges 
them within a reasonable time of their 
passing by the Commissioner, the accounts 
.so passed in my judgment are on the footing 
of an adjusted account and cannot be 
allowed to be re-opened except for a just 
cause shown. The certificate issued by the 
Commissioner in my judgment isin order. 
.I overrule the preliminary objection taken 
to it on behalf of the Rece:vers. : 
Afurther preliminary objection taken 
on behalf of the - receivers is that the 
present proceedings by way of exceptions 
to the Commissioner's certificate and by 
way of a chamber summons are both mis- 
conceived. Thereis no provision in the 
High Court Rules for filing such excep- 
tions and no provision ofan analogous 
nature isto be foundin the Rules of the 
Supreme Court. Thereis a precedent to 
which my attention has been called in 
Suit No. 1088 of 1912 where on the passing 
ofa Receiver's account by the Commissioner 
a certificate to that effect was obtained 
“from him and parties had filed exceptions 
to the certificate on the analogy of 
exceptions to a report made by the 
Commissioner. The matter having come 
before Rangnekar, J., an objection was 
-taken on behalf of the Receiver in that 
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suit that the exceptions were misconceived: 
The learned Judge evidently overruled 
that objection for ke heard the excep- 
tions, allowed one of the exceptions 
andremanded the matter to the Commis- 
sioner on that exception, the consideration 
of the remaining exceptions being reserved. 
It is pointed out by Mr. Billimoria, the 
learned Counsel forthe receivers§ that the 
analogy ofa report made by the Com- 
missiover in a suit referred to him under 
anorder of the Court would not apply to 
a certificate issued by the Commissioner 
on passing a receiver's accounts, forthe 
confirmation of the report inthe one case 
would lead to final decree which would 
bind the parties to the suit the confirma- 
tion of the Commissioner's certificate in the 
oher case wouldnot lead toadecree bet- 
ween the parties to the suit but would 
amount only to a confirmation of the 
passing of the receiver's accounts; it may 
be after some amendment or variation. 
There is considerable force in this conten- 
tion and it does seem to me to militate 
against the weight of the precedent which 
has been cited, It would not be desirable, 
in my opinion, to give the matter of a 
certificate by the Commissioner of having 
passed a receiver's accounts the same 
weight and importance which naturally 
attaches toa report of the Commissioner 
in respect of matters relating directly to 
the suit which is referred to him by an 
order of the Court. i 

-The practice in England under the 
Supreme Court Rules seems tome to be 
the proper one to follow -ın such cases, 
Under the Supreme Court Rules the pass- 
ing ofa receiver's accounts is a matter 
for a Judge's chamber and the party 
challenging the master’s certificate has to 
take out a chamber summons. In my 
opinion it would be desirable to have a 
similar rule introduced in our High Court 
Rules requiring an aggrieved party to 
take outa chamber summons within a 
specified time as in the Supreme Court 
Rules if he wishes to challenge the 
Receivers accounts after they are passed 
by the Commissioner. In my judgment 
although there is no specific provision in 
the High Court’ Rules on this subject 
it would nonetheless be open: to an’ ag- 
grieved party under the genera] rules go- 
verning such matters bo take oul a chamber 
summons as defendant No. 9 hasdone here. 
Į decided both the preliminary pointe 
against the Receivers andthe matter will 
now be proceeded with onthe merite qi 
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Mhe application. The judgment was affirm- 
<ed by the appeal Court (Beaumont, C. J. 
«and Rangnekar, J 
No. 46 of 19. 2) was. 
29, 1933, 


D. Order accordingly. 


dismissed on March 
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Where property is compulsorily acquired under the 
Land Acquisition Act, in estimating the market value 
of the property, post notification transactions are not 
necessarily to be ignored altogether. All transactions 
must be relevant which can fairly be said to afford 
a fair criterion of the value of the property as at the 
date of the notification {l£ any considerable interval 
has elapsed the Court will naturally attach little or 
mo value to subsequent sales, just as transactions 
long prior to the notification will usually be dis- 
carded. 

The Acquiring Officer's Award is not an award but 
an offer, Jtis based on inquiry and inspection and 
the officer responsible for it is usually a man of 
experience ond local knowledge. He may take 
evidence, but he is not bound to do so and his 
proceedings ‘are administrative rather than judicial. 
But if thisaward is not accepted and the matter is 
taken into Court, the proceedings are thenceforward 
judicial in character, The party claiming enhanced 
compensation is more or less in the position of a 
plaintiff and must produce evidence to show that the 
award ie inadequate. Jf he has mo evidence the 
award must stand, and if he succeeds in showing 
prima facie that the award is inadequate, then 
Government must support the award by producing 
evidenco. 

The Court, is bound to treat the matter judicially 
as far as possible and it should only guess when 
acience or common sense wil! not point to a definite 
conclusion. The Judge ought to be liberal in the 

‘sense that he should not be too meti ulous or 
pedantic in- dealing with the evidence The value 
of property should not be unduly depreciated ia order 
that Government may acquire as cheaply as possible, 
and seeing that an exact calculation to annas and pies 
is usually impossible, the Court is justified in taking 
Be broad view as favourable to the owner as the 
evidence permils. But, as in the case of any other 
judicial proceedings, the findings must be based 
upon the evidence and legitimate deduction from it, 
and if thera is an appeal, both the evidence and 
legitimate deductions are subject to reconsideration by 
the @ppeal Court Inappeal,itneed not necessarily 
be shown that the judgment is perverse. Ii is enough 
to show that it is inconsistent with the evidence or 
based upon unsound deductien, 
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F: A. from the decision of the Assistant, 
Judge, Thana, in reference No. 82 of 1924. 

Messrs. Jamshed Kanga and P. B. 
Shingne, for the Appellant., 

Messrs. H. C. Coyajee and W. B. Pra- 
dhan, for the Respondent. 

Judgment.—These are connected 
appeals from the judgment of the Assistant 
Judge of Thana in 19 references ander the 
Land Acquisition Act arising out of the 
compulsory acquisition of lands in Kurla. 
The lands were notified for acquisition 
under various notifications between 
January '7, 1922 and January 12, 1923. 
But the bulk of them, more than 18 acres 
were included in the notifications of 
January 17 and 19, 1922, those subsequently 
notified being only about 14 acres. The 
acquisition was carried out by Government 
as part of a scheme for the developement 
of the Bombay suburban area, the special 
object in thiscase being the construction of 
alight railway linking up Kurla with 
Andheri. There has been some discussion 
as to whether Kurla should properly be 
described as an industrial suburb or aslum 
area but nothing much seems to turn on 
this. Jtappears that it is not or was not at 
the material time a very attractive or 
sanitary place of residence, but it was un- 
doubtedly a residential and not an 
agricultural area, and it is conceded that 
the particular land with which we are con- 
cerned must be valued as possible building 
sites, not by the acre, but at so much per 
square yard. As regards communications, 
the main artery of traffic in Kurla is the 
Old Agra Road, and one main group of 
lands adjoins this road. Another main 
group lies between this road and the New 
Agra Road on the north-west. On the 
opposite side of the Old Agra Road, that is, 
on the south-east, there is a road called the 
Pipe Road leading up to the Vihar pipe 
line. The. rest of the lands lie between 
these limits, that is, between the Old Agra 
Road and the pipe line, and at the southern- 
most point they approach the Station Road 
which leads from the Station and the Pipe 
Road to the Old Agra Road. 

There were altogether 23 references tothe 
Court, bus in four there has been no 
appeal. Out of the 19 appeals 18. are by 
Government for reduction of' the amount 
awarded by the Assistant Judge as com- 
pensation. The remaining appeal is by 
the owner of the lands for enhanced com- 
pensation. Before dealing with the appeals 
individually, there are some general 
questions which it will, be convenient to 
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-considet first. The method of valuation 
which has been adopted isin the main the 
- market price as deducible from actual sales 
of the acquired lands and neighbouring 
‘jands. The original awards, the arguments 
of the claimants in the references, the judg- 
mentof the Assistant Judge and the argu- 


ments in these appeals in this Court, are all. 


founded on these satistics which should 
be apptied of course with reference to the 
physical characteristics of the particular 
lands, and it isconceded that this method 
of valuation ig the correct one in this 
particulur case, Stated generally then, the 
question in all these appeals is whether the 
Assistant Judge has. drawn proper deduc- 
tions from the facts and- figures before and 
applied them fairly to the circumstances of 
each case. Jt is, therefore, necessary to 
consider in the first place to what extent 
the evidence sn which the valuation is to 
be based is affected by the boom in land 
values in Bombay and the suburbs which, 
according to the generally accepted view 
see Government of Bombay v. Merwan (D 
and other cases cited by the learne 

Advocate-General—reached its height in 
1920 and was followed by a more or less 
rapid slump at the end of that year or 
the beginning of 1921. It has been 
contended by the claimants, and the 
Assistant Judge has accepied their 
éontention, that Kurla was an exception 
and that prices there did not show any 
downward trend until long after the 


notifications in this case were published 


at the beginning of 1922. Prima facie the 
statistics appearto support this veiw. 
We have been supplied with a statement 
in which all the instances of sales relied. 
on by Government and the claimants are 
collected together. There are 65 instances 
in. all between the years 1918 and 1923 
and it will be.useful totake a general 
survey of them. (After so doing, the judg- 
ment proceeded.| But in connection with 
the“ figures for 1922 and 1923 there is the 
obvious difficulty that these transactions 
are subsequent to the notifications in 
January, 1922. The public notification of 
a scheme: for the development of Kurla and 
the: increase of its amenities by the con- 
struction of a railway connecting it with 
‘Andheri might very probably counteract 
‘any tendency toa slump in land values. 
The: learned Advocate-General,- therefore, 
has argued that all post-notification sales 
should be disregarded altogether. He has 
(1) 82 Ind, Cas. 796: AIR 1924 Bom. 161; 48 Bom 
190; 25 Bom. L R 1182, f - as 
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relied on certain decisions of this Court e. g. 
First Appeal No. 162 of 1925 and First Ap- 
peal No. 365 of 1925. We were also referred to 
Government of Bombay v. Karim Tur Mahom- 
ed (2), where Macleod, J., observed, in the 
coursa of his judgment, that sales after the 
date of notification must be discarded when 
it is proved that values have been affected 
one way or the oiher by  circtfmstances 
which have arisen after that date. My 
learned brother has also drawn my at- 
tention to the observations of Fletcher Moul- 
ton, L.J. in Inve Lucas and Chesterfield 
Gasand Water Board (3) (p. 29): 

“The principles upon which compensation is as- 
sessed whenland is taken under compulsory powers 
are well settled. The owner receives for the lands 
he gives up their equivalent, i e., that which they 
were worth to him. in money His property is 
therefore not diminishcd in amount, but to that 
extent it is compuleorily changed ia form. But the 
equivalent is estimated on the value to him, and 
not on the’ value to the purchaser and hence it 
has from the first been recognized as an absolute rule 
that this value is to be estimated as it stood before 
the grant of the compulsory owner. The power is only 
to receive compensaticn based upon the market value 
of his lands as they stood before the scheme was 
authorized by which they are put to public uses. 
Subject to that he is entitled to be paid the full 
price for his lands, aul -anyand every element of 
value which they poesess must be taken into 
pone pakan so far as they increase the value to 

in.” 

I may mention also s. 24, Land Acquisi- 
tion Act, in which ıt is provided that the - 
Court shall not take into consideration 
inter alia any increase to the value of the 
land acquired likely to accrue from the 
use to which it will be put when acquired: 
or any increase to the value of the other 
land of the person interested likely to 
accrue from the use to which the land ac- 
quired will be put. Nevertheless I doubt 
if anything can be found in these author- 
ities which would justify the conclu- 
sion that post-notification transactions must 
necessarily be ignored altogether. All 
transactions must be relevant which can 
fairly be said to afford a fair criterion of 
the value of the properties as at the date 
of the notification. If any considerable 
interval has elapsed the Court will natu- 
rally attach little or no value to subsequ- 


‘ent sales, just as transactions long prior 


to the notification will usually be discar- 

ded. Tde learned Counsel who appeared 

for the respondents in most of these ap- 

peals has conceded that the transaction in 

1923 are not valuable as evidence. But 

transactions only a month or two after th, 
(2) 3 Ind. Cas. 273: 10 Bom. L R60: 33 B. 328. 


(3, (.919) 1 K B 18; 99 L T 767; 72 P437;6 LGR 
1106; 24 T L R 858; 77 Ja J K B 1009, 
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allotted to the shares of defendants Nos, 1 
and 2r.spectively in the partition deed. 
Some of the other defendants who are 
impleaded in this suit as subsequent pur- 
chasers or alienees, set up the plea that they 
were bona jide purchasers for value without 
notice of the charge claimed in the plaint 
and that therefore those items should not 
be held liable for the plaintiff's claim. 
‘Some other contentions were also raised, but 
they were all overruled by the lower Court. 
The 5th defendant is one of the purchasers. 
He purchased item No.1 of schedule (I) from 
the lst defendant on August 24, 1926 for 
Rs. 10,000 and on the same date he purch- 
ased item No. 1 of schedule (IT) from the 2nd 
defendant for a like price. Items Nos. 2, 4 to 
6, 8and 9 of schedule (I) were also bought 
by him from the 1st defendant for Rs. 6,000 
on April 2, 1926. Against the decree of 
the lower Court, this present appeal has 
been filed by the 5th defendant alone. He 
has confined the subject-matter of this 
appeal tothe declaration of charge given to 
the plaintiff by the decree of the lower Court 
on his (5th defendant's) properties without 
“ consequential relief. 


There is no dispute in this appeal, as 
regards the correctness of the amounts found 
due to the plaintiff The first point for 
consideration is, whether the plaintiff 18 
entitled to a charge as claimed in the plaint. 
This question depends upon the nature of 
the stipulations contained in the partition 
deed, Ex. B. That deed sets forth the cir- 
cumstances in which the division among 
the brothers came to be effected. The 
indebtedness of the family to a very large 
extent is mentioned. After the discharge 
of those debts, very little property would 
be available for partition. On representa- 
tion to the plaintiff by the other brothers 
about such a plight and at their request, 
the plaintiff is said to have agreed to bring 
into hotchpot his own self-acquired prop- 
erties and make them available for divi- 
sion as family properties among all the 
brothers, Onthe basis of this concession 
by the plaintiff, the division was effected 
among the brothers, allotting certain specific 
properties to the share of each of them and 
also a specific portion of the debts due by 
the family. The mortgage decree debt due 
to Appavu Rowther was also apportioned 
among the four brothers in different sums. 
After setting forth these facts, the cove- 
nanjs run as follows : 


“Each of us shall discharge the debt falling to hia 
share from the properties which have fallen to his 


share. If otherwise the properties falling tothe share _ 
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of one person are made liable for the debts due by 
other sharers, the othersharers and the properties 


allotted to their shares shall be liable for any loss 
caused thereby.” 


The indemnity clause in the aforesaid 
covenanis undoubtedly creates a charge 
in favour of the-person for any excess sum 
paid by him over and above his share ofthe 
debt, on the properties of the other sharers 
in proportion to the sums which they should 
have paid, but defaulted to pay. The 
express undertaking to reimburse the per- 
son who sustains such loss, by paying the 
amount found due to such person from out 
of the specific properties allotted in the 
partition deed to their respective shares is 
sufficient to create acharge on those prop- 
erties. In para. 15 of his judgment, the 
learned Subordinate Judge has referred to 
a number of cases in which it has been held 
that similar clauses gave rise to an express 
charge within the meaning ofs, 100 of the 
Transfer of Property Act. It is unnecessary 
to refer to those decisions in detail and the 
learned Advocate for the appellant has not 
been able to show any authority to support 
the contention that the indemnity clause 
contained in Ex, B does not suffice to create 
a charge on the properties of the defaulter 
in favour of the person who sustains loss 
on account of such default. i 

It is next contended that the appellant 
(5th defendant) must be taken to be a 
bona fide purchaser for value without notice 
of the charge. On this question, we have 
no hesitation in holding that the whole trend 
ofthe evidence is against the truth of the 
alleged iguorance of the 5th defendant of 
the covenants contained in Ex. B. In the 
first place, he is a close rélation of the plaint- 
iff's family. Appavu Kowther, the decree- 
holder in O. & No. 105 of 1914, is. the 
junior paternaluncle of the 5th defendant 
and also the maternal uncle and father-in- 
law of the plaintiff. 5th defendant’s mother 
and the lst defendant’s wife are sisters. As 
would appear from his own evidence, the 
Oth defendant was closely connected with 
the negotiations and discussions prelimi- 
nary totheexecution of the partition deed 
(Ex. B) and was actually staying at Madura 
for about a week orsoin that connection. 
He is the first attestor to this partition deed. 
In prrsuance of this partition deed, the Sth 


‘defendant’s wife filed a suit in 1922 for 


partition against the plaintifi’s family in 
res; ect of her mother’s property. The 5th 
defendant refers to the preparation of the 
lists of the assets and liabilities allotted to 
eachof the brothers at the time of the exe- 
cution of Ex. B. In the subsequent salọ- 


290 - 


deeds obtained by him from defendants 
Nos. 1 and2, namely Exs. V, VI and VII, 
specific ‘mention is made of this partition 
deed to account for ihe title possessed by 
the vendor in each of these sale deeds to 
the properties sold under it. In the face of 
these telling facts, it is idle for the 5th 
defendant to contend that he was not aware 
of the covenant in the partition deed, 
whereby acharge wascreated. There are 
adequate grounds for holding that the 5th 
defendant was aware of the covenants con- 
tained in the partition deed. . It is argued 
that, if he had such express knowledge, he 
would not have purchased the aforesaid 
items. It is further contended that the 
plaintiff who wasalso present when Exs. VI 
& VII were executed,. did not apprise the 
5th defendant of his claim for reimburse- 
ment on account of the excess amount paid 
by him towards the decree debt of Appavu 
Rowther. There is nothing to show that 
the 5th defendant was misled by any mis- 
representation made to him by the plaintiff, 
that he would not enforcethe charge created 
under the partition deed. On the other 
hand, the evidence shows that the plaintiff 
was urging his claim and was even stating 
that unless his claim was also satisfied he 
would not attest these sale deeds. The fact 
xemains that he did not attest them. Any 
-man of ordinary prudence would have 
secured his attestation to the sale deeds as a 
safeguard against the enforcement of any 
such charge by him later on. There was 
“no duty on the part of the plaintiff to give 
any warning to the oth defendant. No 
tangible foundation has been laid in this 
- ease for setting up an estoppel against the 
plaintif.: On the other hand, the Sth 
defendant must be deemed to have made 
this purchase with full knowledge of the 
arrangement come to among the brothers as 
.set forth in the partitfon deed, and at any 
vate, he must be deemed to have had con- 
structive notice of the covenants contained 
therein. He being an attestor to the parti- 
_tion deed and mention of that deed having 
been made in every one of the sale deeds 
obtained by the 5th defendant, his omission 
to ascertain the contents of the partition 
‘deed should be construed as wilful absten- 
tion from an enquiry which he ought to 
have made: vide Rajaram v. Krishna- 
sami (1). The learned Subordinate Judge 
has come to a correct finding on ihis point 
and it must be taken that the plaintiff is not 
estopped from enforcing his charge and the 
. .oth defendant is a purchaser of the items 
“(J 16 M301. KAT 
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in question with actual or constructive 
notice of the covenants contained in . the 
partition deed, Ex. B and the charge 
created thereby. f 

There is yet another contention raised by 
the learned Advocate for the appellant 
which has been the subject of considerable 
discussion ìn the course of the arguments. 
Itis admitted that out of the pprchase 
money due under each of the sal® deeds 
Exs. VI & VIL, a sum of Rs. 7,650 was 
applied fur the payment of Appavu Row- 
ther’s decree debt. The purpose for which 
the sale was effected under Ex. VI & VII 
was specifiedin them: In the course of the 
execution of the aforesaid mortgage decree, 
Appavu Rowther brought Item No. 1 of 
Sch. I and Item No.1 of Sch. II to sale 
in Court auction and purchased them him- 
self on February 23, 1924, for a sum of 
Rs. 18,760. There was a still a small 


balance due under the decres and subse- 


quent to its realisation, the decree was 
recorded on September 30, 1925, as fully 
satisfied vide Ex. C. But defendants 
Nos. 1 and 2 had already applied for the 
setting aside of the sale of those items and 
their petition was dismissed in the first 
Court. During the pendency ofthe appeal 
filed by them in the High Court, some time 
was given tothem to deposit in Court a 
sum of Rs: 22,300 in order to have the sale 
set aside. Thatsum was raised by means 
of the transactions evidenced by Exs.. I, VI 
Vil and Fon August 24,1926 and on depo- 
siting this sum into Courton that date, the 
saleofthose two items was set aside and 
subsequently possession thereof was de- 
livered over to the purchaser (5th defend- 
ant). Itisclear that out of the purchase 
money paid by the 5th defendant under the 
sale deeds Exs. VI & VII, a sum of 
Rs. 15,300 was paid into Court to make up 
the amount of Rs. 22,300. The remaining 
sum of lis. 7,000 was raised under Exs. I 
and I*, There is no doubt that the amount 
‘deposited in Court was the total of the sums 
paid by the alienees under the aforesaid 
deeds, though the physical act of deposit- 
ing the same into Court was done by defen- 
dants Nos. 1 and 2. As held in Ram 
Narayan Sah v. Sahdeo Singh (2),. the 
alienees who contributed the sums for the 
deposit can claim to have discharged the 
mortgage debt by such payment, in order 
to claim any right of priority or subroga- 
tion. The moment the sale of the alore- 


said two items was set aside, it resuttsin 


(2 67 Ind, Cas 221; 1 Pat. 332; A 1R 1922 Pat, 181; 


“3P.LT 261; (1922) Pat. 174, 


|] 
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some portion of the decree amount remain- 
ing as the balance still due. . By the depo- 
sit of the said sum of Rs, 22,300 to the 


credit of the decree-holder, the balance due - 


was wiped out and the alienees who contri- 
buted this sum must be taken to have dis- 
charged the mortgage debt fully. Though 
what they paid was only a portion of the 


whole of the mortgage debt, still it was. by’ 


that pment, what remained asthe balance 
of the decree debt was discharged and the 
whole of the debt was thus wiped out. In 
exactly similar circumstances, priority was 
given in respect of such payment on the 
equitable principle of subrogation though 
technically the amount paid would only be 


a portion of the debt: {Vide Rupabai v., 


Audimulam (3) Saminatha Pillai v. Krishna 
Iyer (4, and Andi Thevan v. Nagayasami 
Chettiar (5). 
stances the appellant claims a right of 
priority and wants the Court to give a 
declaration, that Item No. lofSch. (1I) and 
Item 1 of Sch. (II) can be proceeded against 
by the . plaintiff in enforcement of his 


charge, subject toa lien for Rs, 7,65) in. 


5th defendant's favour on each of those 
items, together with interest thereon. Vir- 
tually, this is a claim of subrogation, treat- 
ing the charge claimed by the plaintiff 
under the partition deed to be one which 
arose later than the mortgage lien of 
Appavu Rowther under the aforesaid decree 
and setting up the payment of Rs. 15,300 
out of the purchase money under the sale 
deeds Exs. VI and VII as having gone 
towards the discharge of the first mortgage. 
Ordinarily, the claim for subrogation in 
_ this simple,form would be good. Butin the 
present case, there are some other compli- 
cations which go to the root of the claim set 
up by the 5th defendant, S:renuous argu- 
ments have been addressed by either side 
in -this connection. . 
- A clear statement of facts disclosed in 
this case would pave the way for an easy 


solution of this problem. The covenants . 


contained in Ex. B have been already refer- 
red to. As perone of those covenants, the 
1st defendant has undertaken to pay out of 
the specific properties alloted to his share a 
sum of Rs. 10,099 towards the mortgage 
decree debt of Appava Rowther and the 
2nd defendant has similarly undertaken to 
pay a sum of Rs, 13,495 towards that debt. 
After taking into account the sum of 


(3) 11 M 345. 

44) 28 Ind. Oas. 986; 33 M 548; 28 M LT4°4. 

(5) 111 Ind, Cas. 266; 55M L J 369; 28 L W 213; 
AIR 1928 Mad, 703. 
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Rs. 7,650 paid by each of them out ‘of 
the purchase. money realised from the 
fifth defendant and giving credit to the 
same in their favour, the two sums decreed 
against them respectively by the lower 
Court are found due to the plaintiff. 
These sums represent the loss sustained 
by the plaintiff on account of the default 
committed by them in the fulfilment of 
their undertaking, and therefore, the plaint- 
if is enforcing the charge created in his 
favour for those sums against the proper- 
ties in Schedules I & H respectively. The 
covenant in Ex. B, namely, “Hach of us 
shall discharge the debt falling to his share , 
from the properties which have fallen to. 
his share” is not a mere personal covenant 
and cannot be treated as a contract among 
the brothers having no reference to the, 
properties allotted to their respective shares. 
The exclusive ownership of the properties 
allotted to the share of each of the brothers 
in a particular schedule attached to the 
partition deed, is derived from the ad- 
justment of their mutual rights and obli- 
gations and in consideration of the benefits: 
derived from some of them and enjoyed by- 
others, the apportionment of the debts due. 
by the family was effected in a certain. way’ 
and the payment of each one’s share of the 
debts was expressly made an: obligation 
with which his share of the properties was: 
burdened. That being so, it seems to be a, 


restrictive covenant in the nature of an ob- 


ligation annexed’ to the . ownership of im». 

movable property, .within the meaning of | 
s. 40 of the Transfer of Property Act. Sf. | 
the plaintiff is entitled to the benefit of such 
an obligation, he can enforce specitic per- 
formance thereof not only against defend- 
ants Nos. 1 and 2, but also against any 
transferee from them with notice of such 
covenant. The fifth defendant has been 
found to be a-subsequent purchaser with 
notice. The effect is to place the fifth de- 
fendant in no better position than defend- 
ants .Nos. 1 and 2 and he must be deemed 
to be one bound by the restirctive covenant 
or obligation as if he were a party to such 
covenant. Can the first defendant or second 
defendant claim priority or any right of 
subrogation in respect of the payment of 
Rs. 7,650 by each of them towards the 
mortgage decree debt of Appavu Rowther? 
Neither of them can claim such a right, 
because that sum is part of the debt which 
he undertook to pay out of the share of the 
properties allotted to him under the partie 
tion Ex. B. What is now claimed by the 
plaintiff in this suit as due from the firs, 
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defendant or second defendant, represents 
only another portion of the mortgage debt 
. undertaken to be paid by defendants Nos 1 
and 2 in the aforesaid manner. The 
general principle is that a later purchaser 
or mortgagee who undertakes to pay two 
prior encumbrances but pays only one and 
not the other, cannot resist the claim of the 
encumbrarcer not so paid, by setting up 
the discharge of the other encumbrance as a 
shield and claiming priority for the amount 
paid in discharge of it: vide Bisseswar 
Prasad v. Sarnam Singh (6). A purchaser 
from such a purchaser with notice of the 
covenant cannot also claim any right of 
subrogation: vide Lakshmi Achi v. Nara- 
yanswami Naicker (7). Inthe present case, 
it was by virtue of the mutual adjustment 
of rights among the brothers that each of 
them became the exclusive owner of certain 
specific items of properties at the time of 
the partition and to such exclusive owner- 
ship of those properties the burden of pay- 
ing a- specific sum towards the mortgage 
debt of 
The fifth defendant who had purchased the 
items from defendanis Nos. 1 and 2 with 
notice of the aforesaid covenant is equally 
bound by it vide Powerv. Standish (*) and 
aleo Prabhu Narain Singh v. Ramzan 9). 
The plaintiff being entitled to the benefit of 
that restrictive covenant, the fifth defend- 
ant who is a purchaser with notice of that 
covenant cannot claim any right of subro- 
“gation to the prejudice of the plaintiff. 
‘The next question is whether the plaintiff 
can be allowed any interest. He claims it 
as part of the ccmpensation for the loss sus- 
tained. The indemnity clause in Ex. B 
entitles him to adequate compensation for the 
loss. It is proved that he raised the money 
for making the deposit, by mortgaging his 
properties with possession under Ex. D. 
That being so, a reasonable rate of interest 
can be allowed to him as compensation due 
tohim under the indemnity clause: Ex parte 
Bishop v. In re Fox, Walker & Co. (10). 
Interest has been allowed to the plaintiff at 
the rate of 71 per cent. perannum. It 
seems to be a perfectly reasonable rate. 

We must point out that though the fifth 
defendant is not entitled any to priority over 


(6,60 LJ 134, 

(7) 124Ind Cas 497; 53 M 188: A IR 1930 Mad. 
51; 30 L W 799; 57 ML J 746; Ind. Rul, (1930) Mad. 
689 


(8) 8 Ir. Eq, Rep. 526, 

(9) 49 Ind. Cas. 865; 41 A 417; AIR 1919 All. 225; 
178 L J 469, ae, 

(10) (18:0) 15 Ch. D 400; 50 LJ Ch, 18; 29 W R 144; 
43°L'T 165, 
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the plaintiff's elaim, his right to claim con“ 
tribution under ss. 82 and 95 of the Trans” 
fer of Property Act, is available to him, 
when the need to enforce such a right arises. 
It is next contended for the appellant that 
the lower Court was wrong in having ex- 
onerated [tem No. 3- of Sch. 1 from liability 
to the plaintiff's charge. The plaintiff has 
not chosen to file an appeal or memo of 
objections, as regards this item, fut we 
think, that the fifth defendant is entitled 
to question the correctness of the exonera- 
tion of this item, as a greater burden would 
be thrown on the items purchased by him. 
The item was bought by the eighth defend- 
ant in Court auction in execution of a sim-: 
ple money decree which was obtained 
against Seeni Rowther. After his death, his 
sons (the plaintiff and defendants Nos. 1 to 
3) were added as his legal representatives, 
in the course of execution. The sale certi- 
ficate (Ex. X) does not state that the prop- 
erty was sold subject to any charge in - 
favour of the plaintiff under the partition 
deed Ex. B, though mention of this deed is 
made in it, as noted in the sale proclama- 
tion. The lower Court has held, that the. 
ninth defendant who isa later purchaser. 
from the eighth defendant under Ex. XII is 
a bona fide purchaser for value without 
notice of the charge in plaintiff's favour. 
When reference to Ex. D was made in the ` 
sale certificate, the circumstances must have 
put the ninth defendant on inquiry and 
his abstention from making an inquiry is 
without any lawful excuse. He must be 
taken to have had constructive notice. But 
the exoneration of this item may be justified 
on .another ground. In the absence of any. 
evidence to the ccntrary, we may presume 
that the right, title and interest of all the 
legal representatives of Seeni Rowther in 
that item was attached and sold. That 
being so, any charge which the present 
plaintiff had over that item should be deem- 
ed to have passed to the auction purchaser. 
We think therefore the exoneration of this 
item from the plaintiff's claim should stand. 
There are still two more points to be con- 
sidered. The decree of the lower Court is 
defective, as it siops with a mere delara- 
tion of a charge on the properties in Schs. I 
and II. It seems to have failed to grasp the 
real scope of this suit and has ignored the 
prayer for sale contained in para. 2 of the ` 
piaint. The plaintiff is surely entitled to 
that relief in this very suit. As a last re- 
sort, a request is made on hehalf of the 
appellant, for a direction about the ordef in 
which the items in Schs, I and IJ should 
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be put up for sale. In view of the fact that 
the major portion of the purchase money 
paid by him for some of the items went to- 
wards the discharge of Appava Rowther’s 
mortgage decree “debt, it would not be un- 
reasonable, if they are directed to be sold 
last and there can be‘ no prejudice to the 
Tealization of the decree amount by the 
plaintiff, The sixth defendant also has 
similagy contributed out of the purchase 
money ‘for item No. 5 of Sch. IF. Having 
regard to these facts and other circumstan- 
ces in this case, we are inclined to give the 
necessary directions. Exception is taken to 
the lower Court's order, that the 5th de- 
feodant is also personally liable for the 
full costs of the plaintiff. Itis true that he 
has failed to substantiate many of his 
pleas. We are, however of. ‘opinion, that 
this order of the lower Court is rather 
drastic and should not be upheld. 

In the result, the decree of the lower 
Court is confirmed, subject to the following 
modifications, Three months’ time is given 
for the payment of the sums decreed to the 
plaintif. In case of default, the items of 
Sch. I (except the 3rd item) and the 
items of Sch. 1I will be sold. The 
Sch. I items will be put up for sale in this 
order, viz., Items Nos. 7,10, 11, 12,4, 5, 6, 
8, 9 ‘and 1 The Sch. TI items will 
be” pit up for sale in this order, viz., 
Items Nos. 9, 10, 2, 3, 4,6. 7, 8,5 and 1 

The order making 5th Ba aa per- 
sonally liable for the. plaintiff's costs of suit 
ìs set aside. The appeal having sub- 
stantially failed, the appellant should pay 
the first respondent's costs and bear his 
own. The other respondents will bear 
their own costs. 


D.A, Decree accordingly. 


LAHORE HIGH COURT 
Civil Revision No. 407 of 1932 
November 9, 1932 


Tapp, J. ; 
JIWAN PE a one 


MUHAMMAD FAZAL SA ZIM— PLAINTE 
— RESPONDENT 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 8—Open site for stacking fuel with 
chhappar: for shelter—Whether a house—Suit for 
rent, tf cognizable by Small Cause Court. 

An open site on which fuel is stacked and con- 
taining a chhappar used for shelter and for carrying 
on business cannot be regarded asa house end a suit 
for recovery of its rent is not cognizable by a Court 
of Small Causes. - $ - Lye 


- NILAJI V. NAGINDAS 


293 

©. R. P. for revision of thé decree of 
the Additional Judge, Smali Cause Court, 
Delhi, dated May 2, 1932. 

Mr. Bishan Narain, for the Petitioner. 

Messrs. Shamair Chand and Qabul 
Chand, for the Respondent. 

Judgment.—This is a petition for 
revision of the order of the Additional Judge, 
Small Cause Court, Delhi, decreeing the 
claim of the respondent-plaintiff for recovery 
of Rs. 96 on account of house rent on the 
ground that under Art’ 8 of the Sch. II 
to the Small Oause Courts Act the Court 
had no jurisdiction to entertain the suit, 

It appears from the facts on the record 
that the petitioner-defendant had {a talor 
fuel stack on an open site rented from 
plaintiff and on which there is also a 
chhappar in which he shelters and keeps his 
scales, weights, etc. The question whether 
this chhappar was erected by and belongs 
to the plaintiff-respondent or the’ defendant- 
petitioner appears to be immaterial as in 
my opinion an open site on which” fuel is 
is stacked and containing a chhappar used 
for shelter and carrying on Dbusinéss can 
hardly be regarded asa house. No doubt 
shop can be used as a house and vice versa 
but I do not think that in the present case 
the chhappar can be treated as falling under 
either category. 

In my judgment the suit was not cogniz- 
able by a Court of Small Causes and accept- 
ing the petition I set aside the decree and 
direct that the plaint be returned for 
presentation toa Court of competent juris- 
diction. 

Petitioner will get his costs in this Court. 

N. Petition accepted. 


BOMBAY HIGH COURT 
First Civil Appeal No. 335 of 1927 
August 26, 1932 
PATKAR AND Morpay, JJ. 
NILAJI MOROBA NAIK AND OTHERS 
— PLAINTIFFS — APPELLANTS 
Versus 
NAGINDAS MOTILAL AND OTHERS— 
DEFENDANTS — RESPONDENTS 
“Bombay Land Revenue Code (Act V of 1879), as. 217, 
68, 83, 74—Sharkati Inam village —Mafi istava kowi 
—Efect of —Rights of holders in alienated villages 
—Survey settlement—HEffect— Permanent tenant— 
Whether occupant — Relinquishment notice under 
s. 74—Holder, when is competent to accept relinquish- 
ment—Holder,’ meaning lap Transfer of Property 
Act (IV of 18%), ss. 117, - 1ll—Applicability of 
— Agriculiural tenancy, whether can be determined 
by express surrender. 
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An Inamdar passed a kowi io two persons under 
an agreement known as "maf istava kowi” 
under which the land was given for some years as 
exempt from payment of any revenue or rent mafi. 

- After the years of exemption the land was given at 
an annually increasing assessment or rent; 27 e., 
istava. And after the period of istava, the tenants 

- were to pay every year mudas 17} and 4 maunds of 
paddy, each muda being of 25 manuds: 

- , Held, thatthe effect of such an agreement was to 
create a permanent tenancy after the pericd of ma fi and 
istara on payment of the sum named in the document 
as the full assessment. Sub-Collector of Colaba v. 
Ganesh Mareshvar (1), Ramchandra v. Venkatarao (2) 
and Ganpatrao Trimbak v, Ganesh Baji (3), referred 
to. [p., 295, col. 2 | 

A person holding lands in an alienated village 
as a permanent tenant under s. 83, Bombay Land 
Revenue Code, becomes, on the introduction of the 
survey settlement into the village, entitled to the 
rights and affected with the responsibilities of a holder 
inan unalienated village by virtue of s. 217, Bombay 
Land Revenue Code and he remains what he 
was, a tenant, and doesnot become an cccupant and 
is liable therefore to pay enhanced rent to his Jand- 
lord Therefore he is not entitled to the rights 
embodied ins 62, Bombay Land Revenue (ode, in- 
cluding the right to hold the Jand on payment of 
land revenue only. The introduction of the survey 
settlement does not confer ona tenant a right which 
belongs to an occupant in an unalienated village. 
Survajirao v. Sidhanath (6', followed. Kondi v. 
Vithal Rao (5), explained [p 297, col 1] 

_ The contractual relations between the Inamdar 
and thetenant are not in any way interfered with 
by the introduction of the survey settlement, and 
the inamdaris prevented from avoiding his con- 
tractual liability and demanding a higher rent ac- 
cording to the survey rates. D, R. Bam v. Survey 
Commissioner and the Collector of Ratnagiri (10) 
relied on. [p. 298, col. 1.} 

The holderof an alienated village or a group of 
alienated lands shall not receive relinguishments 
from his inferior holders asifhe were a mamlatdar 
or mahalkari receiving relinquishments from 
occupants under s. 74 unless his villageor lands 
have been surveyed and he has been specially 
autborized to receive such relinquishments. Shidhraj 
v Dasi (11), relied on. [p. 298, col. 2] 

There is no accurate definition of holders of land 
in alienated villages. The meaning varies according 
to the context; in s. 217 the word “holder” refers to 
inferior holders, in s. 88 it refers to superior holoers, 
Ee in s. 76 it refers to superior holders. [p £99, col. 
1. 6 $ 

The Transfer of Property Act is not applicable to 
an agricultural tenancy under s. li7, Tiausfer of 
Property Act and therefore a. 111,cl (e), Transfer 
of Property Act, would not apply, under whicha 
lease of immovable property can be determined by 
express surrender, that is to say, in case the lessee 
yields up his interest under the lease to the lessor 
by mutual agreement between them. [%bid.] 


F. C. A. from decision of the First Olass 
oa? udge, Thana, in Civil Suit No. 65 of 
1922. f : 

Messrs. M. R. Jayakar and G. S. Rao, 
for the ‘Appellants. 

Messrs. K. N. Dharap and P. N. Shende, 
for the Respondents. 


Patkar, J—In this case the plaintiffs 
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sued to recover Rs. 7,284-12-0 as the price 
of 2,428 maunds and seven payalis of 
paddy on the allegation that the plaint 
property was let in the year 1853 on a 
permanent lease to two persons, Jayaram 
and Ramchandra, that the right of cultiva- 
tion was sold and purchased by one Ganpat 
S:kharam from whom the father of defend- - 
anis Nos. 1 and 2 and grandiafher of 
defendanis Nos. 3 and 4 purchased it 
subject to the conditions of the lease in 
1886 and that the father of defendants 
Nos. 1 and 2 purchased one-twelith share 
in the plaint property. The suit was 
brought in reepect of ihe eleven-twelfths 
share of theright belonging to the inamdars. 
The defendanis contended that they were 
the owners of the property, that the paddy 
mentioned in the kowi denoted the dhara 
due to the inamdars and the plaintiffs 
can only claim the dhara in Gish, that 
no relation of landlord and tenant existed 
between the parties, -and that the defend- 
ants gave notice to the plaintiffs that 
they did not wish to continue the land 
for cultivation on the terms settled þet- 
ween the parties. The learned Subordinate 
Judge held that the plaintiffs-:namdars 
were the owners of the land, that the 
liability reserved under the kowl was to 
pay rent, that the predecessors of the 
defendants acquized the right of a tenant, 
and that the defendants remained as 
tenanis, but held that the tenancy was 
put an end to by the razinama, Ex. 79, 
given by thetenants to the inamdars. 

The property in suit is a khar known 
as mathethar in the village of Anjur 
which was given in inam to the ancestors 
of the plaintiffs and defendants Nos. 5 to 18, 
The village is a sharakati village. By 
the sanad, Ex. 48, the inamdars were 
given the management of the entire village 
with a condition that they should recover 
the full land revenue and pay Govern- 
ment a lump sum fortheir one-third share. 
The system of farming was subsequently 
changed and the inamdars continued to 
pay one-third of the actual recoveries to 
Government, ` In 1853 the inamdars passed 
a kowi, Ex. 47, to two persons, Jayaram 
Yadavji and Ramchandra Jagannath, under 
an agreement which is known as “mafi 
istava kowi,” ‘under. which the land is 
given for some years as exempt from 
payment of any revenue or rent. The 
condition is signified hy the word “maf.” 


. After the years of exemption the lang is 


given at an annually increasing assess- 
ment or rent, 1. e. “istava”, The con- 
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ditions of the kowi in the present case 
show that the lessee had io spend Rs. 2,001 
on the embankments of the khar, and though 
the land was capable of yielding 17 
mudas of 24 mannds each, the land was 
given as mafi, i. e., free from payment 
of assessment for a period: of 27 years 
from 1854 to 1881-82, and on istava i. e., 
annually increasing tax, for a term of 
five yars from 1882-83 to 1886-87 under 
a graduated rising scale of payment and 
after the period of istava, the tenants were 
to pay every year mudas 174 and 4 
maunds of paddy, each muda being of 
25 maunds. There was further an agree- 
ment in cls. Gand 7 that the tenant was 
not to pay any assessment to Govern- 
ment and that in case the Government 
should in any year recover the vasul 
forcibly, the mafi years would be extended 
by half as much over. It appears from 
the kowi of 1853 that the land was let 
to other tenants on similar terms but 
without success, and the indamars could 
not afford to repair the embankments and 
hence the kowl was given to the persons 
named above, 

The effect of such an agreement is to 
create a permanent tenancy after the period 
of mafi and istava on payment of the 
sum named in the document as the full 
assessment: see The  Sub-Collector of 
Colaba v. Ganesh Moreshvar (1). In 1861 
eight years after the date of the kowi, 
the survey settlement was introduced into 
the village, prior to which the village had 
not been surveyed. In 1863, on account 
of default in payment of Government 
revenue, ihe right of the permanent tenant 
was sold and purchased by one Ganpat 
Sakharam on May 4, 1863, subject to the 
conditions of the kowl given by the 
inamdars to the original grantees. In 
September, 1886, Ganpat Sakharam sold 
his right to the ancestor of defendants 
Nos. 1 to 4 by Ex. 62. By the survey of 
1861 the land was assessed at Rs. 266-9-0 
including the localfund cess, It appears 
that the auction-purchaser paid 7 


of the revenue to Government every year,’ 


and as the grantees were obliged to pay 
the Government assessment the mafi period 
which was to end in 1881 was extended 
to 1891. It appears that from 1892 Motilal, 
the father of defendants Nos. 1 and 2 and 
grandfather of defendants Nos, 3 and 4, 
commenced paying 174 mudas and 4 
maunds in kind to the inamdars yearly 
as ‘provided in the kowl. In 1896-97 the 
(1)10B HOR 216. 
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revision survey settlement was introduced 
into the village and the assessment on the 
mathekhar was raised to Rs. 283. In 1909 
Motilal appears to have stopped paying 
the stipulated rent of 174 mudas and 4 
maunds to the inamdars but paid survey 
assessment in cash. 

It is contended on behalf of the -res- 
pondents that the amount which was 
stipulated in the kowl of 1853 was as- 
sessment and not rent. The learned Sub- 
ordinate Judge held that the kowl created 
the relation of landlord and tenant bet- 
ween the plaintifsinamdars and the 
grantees and the yearly payment was rent. 
The inamdars though grantees of. the 
revenue and nob of the soil, would be 
entitled to place tenants in possession 
of the unoccupied lands not by virtue of 
any interest in the soil but as entitled to 
make ihe most they can cut ofit by way 
of revenue, according to the decision in 
Ramchandra v. Venkatrao (2), and ‘Gan- 
patrao Trimbak v. Ganesh Baji (9). 

In the year 1853 the village was not 
surveyed, and the amount fixed by the 
kowl was based on the yielding capacity 
of land, It appears from the recitals in 
the kowl that the dhep, which was the 
amount payable in respect of the land 
according to its yielding capacity, was 17 
mudas of paddy of 24 maunds per muda. 
But after the period of the istava the 
amount to be paid by the grantees was not 
the dhepof 17 mudas of 24 maunds each, 
but was 17} mudas and four maunds each 
muda being of 25 maunds. It, therefore, 
appears that the agreement on the part of 
the grantees was to pay more than the 
customary rent in kind leviable on the 
land. It, therefore, would not represent 
merely the assessment but rent. Eight 
years afterwards the survey assessment 
was fixed at Rs. 266-9-0 including the 
local fund and the property was sold for 
nonpayment of the assessment and was 
purchased by Ganpat Sakharam subject 
to the conditions of the kowl. It would, 
therefore, appear that Ganpat Sakharam 
purchased the right determined by the 
kowl with the liability to pay the per- 
manent rent of 174 mudas of 2) maunds 
each. i 

It was never effectively contended up 
to this time thatthe defendants were liable 
to pay only the survey assessment of 
Rs. 266-9-0 which was enhanced to Rs. 283 
in the revision survey of 1896-97. Motilal 

(2) 6 B 598, ys 

(3) 10 B 112. 
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himself paid the amount of 174 mudas of 
paddy as provided in the Jease to the 
inamdars from 1892, after the extension 
of the-majfi period was over, till 1900. In 
1909 Motilal purchased one twelfth of the 
share of one of the ingmdars by a sale 
deed Ex. 56, in which reference was made 
to the receipt by the inamdars of 174 
mudas of paddy, each muda being of 25 
maunde, and the one-twelfth share of the 
dues amounted to 374 maunds of paddy. 
That right was purchased by the pre- 
decessor-in-title of defendants Nos. 1 to 4 
who had also purchased the rights of the 
grantees under the kowi. They are, there- 
fore, liable to pay eleven-twelfths of the 
stipulated dues in kind liable to be paid 
under the kowi, 

It appears further that the status of 


Motilal; the predecessor-in-title of the 
defendants, as tenant was judicially 
established in previous litigations. In 


1910, one of the inamdars, Niloji Moroba, 
filed Suit No. 171 of 1910 in the Bhiwandi 
Court on behalf of all the inamdars against 
Motilal for recovery of rents under the 
kowl and he succeeded in getting a decree 
for rent for the years 1907 to 1909 at the 
stipulated rate of 174 mudas. The decree 
was confirmed in appeal on April 25, 1914. 
On May 4, 1914, the defendants guve 
notice, but the inamdars having replied 
that the lease could not be given up, the 
defendants gave another notice Ex. 79, on 
November 25, 1914, purporting to be given 
under s. 83, Bombay Land Revenue t'ode. 
It appears that s. 83 referred to in the 
notice was a mistake for s. 74, Bombay 
Land Revenue Code. The notice is given 
on behalf of the defendants, the heirs of 
Motilal. The inamdars replied that the 
lease could not be abandoned in that way. 
In 1915, the inamdars brought a suit, 
No. 259 of 1915, for arrears from 1909 to 
1914. The inamdars succeeded in the suit. 
On appeal the suit was dismissed on the 
ground thats. 217, Bombay Land Revenue 
Code, applied. In second appeal the new 
contention was disallowed and the inamdars’ 
“ claim was allowed on the principle of 
res judicata. The present suit was filed 
in 1922 for the recovery ofthe arrears of 
rent for the previous six years. - . 

From the above facts it is clear that 
the stipulated amount in the kowl was 
in excess of the dhep of theland. This 
circumstance indicates that the amount 
stipulated was not merely the customary 
or: mamul assessment but something more, 
This in itself is an indication that the 
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payment stipulated under the kowl was 
in the nature of rent and not merely 
assessment. The contention that the amount 
was merely assessment had always been 
negatived in the previous litigations and 
the relation of Jandiord and tenant has 
been held established in the previous 
litigations. The decisions in the previous 
cases do not operate as res judicata as the 
present suit is brought in the Firgt Class 
Subordinate Judge’s Court wh¥le the 
previous suits were instituted in the Second 
Class Subordinate Judge’s Court. Having 


. regard to the fact that Motilal purchased 


one-twelfth share of the inamdar’s right, 
which was to recover 374 maunds 
out of the total amount of 174 mudas 
of paddy to be recovered under the kowi 
and the fact that the auction salein 1863 
in favour of the vendors of Motilal was 
subject to the conditions of the kowi and 
the sale deed Ex. 62 in favour of Motilal 
was subject to the condition on which 
the vendors purchased the land, it is 
clear that under the kowi which created 
the relation of landlord and tenant between 
the inamdars and the original grantees, 
the defendants acquired the right of a 
permanent tenant under the conditions 
imposed underthe kowi of 1853. Tihere- 
fore, agree with the view of the lower 
Court thatthe defendants acquired the 
right of a permanent ienant under the 
kowl, and that the payment stipulated 
under the kowl was not assessment but 
rent in kind. 

It is however, contended on behalf of ihe 
responden's that after the introduction 
ofthe survey seltlement in 1861 and ihe 
revision survey settlement in 1896-97 the 
defendants acquired the rights of an occup 
ant unders. 217, Bombay Land Revenue 
Code and reliance is placed on the decision 
inthe case of Nanabhai v. Collector of 
Kaira (4), where it was held thats. 217, 
Bombay Land Revenue ‘'ode, was not 
restricted in its application to registered 
occupants, only it invested the holders of 
land in alienated villages with the same . 
rights and imposed upon them the same 


responsibilities in respect of lands in 
their occupation thet the occupants 
in unalienated villages hud and 
that the term “holders” was wide 


enough to include even a tenant who had 
entered into possession under an occupant. 
That case related toa permanent tenant 
who was liable topay the customary rent 
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of the rent,'and it washeld that the right to 
cultivate the land vested in the tenant! 
and theright carried with it aright to hold 
during the continuance of the settlement 
at no higher rent than the survey assess- 
ment as soon as by the will of the inamdar 
‘the settlement was introduced into the 
village. That decision related to a per- 
manent jenant whe paid the customary 
rent an@not a tenant who had entered 
into contractual relations with the inamdar. 
But it appears that the authority of that 
decision is weakened by the change in 
8,217, Bombay Land Revenue Code and the 
decision in the cases of Kondi v. Vithal Rao 
(5) and Suryajirao v. Sidhanath (6). 

Ins. 217 the’ words “holders of land” have 

been substituted for occupants. The 
result of the amendment is that the holders 
-in general have the same rights in alienat- 
-ed villages after the settlement as they 
have in unalienated villages. It was held 
in Kondi v. Vithal Rao (5) that a person 
‘holding landsin an alienated village as 
a permanent tenant under s. 83, Bombay 
Land Revenue Code, becomes, on the intro- 
duction of the survey settlement into the 
«village, entitled tothe rights. and affected 
with the responsibilities of a holder in an 
unalienated village by virtue of s. 217, 
“Bombay Land Revenue Gode and that 
he remains what he was, a ‘tenant and 
does not become an occupant and is liable 
therefore, to pay enhanced- rent to his 
landlord. Under s. 8 el. (16), Bombay 
Land Revenue Code, “occupant” means 
a holder in actual possession of unalienated 
land other than a tenant and “holder of 
land” under s. 3, cl. (11), means a person 
who is lawfully in possession -of land, 
whether such possession. is actual or not 
and therefore, where a person is a per- 
manent tenant, as the defendants are in 
the present case, he continues to be a 
holder, that is a tenant and not an occupant 
and therefore, not entitled to the rights 
embodied ins. 68, Bombay Land Revenue 
Code, including theright to hold the land 
on payment of land revenue only. The in- 
troduction of the survey cetilement dues 
not confer onatenant aright which be- 
longs to an occupant in an unalienated 
village. 

In Suryajirao.v. Sidhanath (6), where 
there was an agreement between the in- 

(5) 94 Ind, Cas, 662; A I R 1926 Bom 257; 50 B 155; 
28 Bom. L R 424 : 


(6) x9 Ind, Cas, 65; A I R 1925 Bom. 435; 27 Bom. 
R 645, 
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to recéive a fixed 


rent of Rs. 87 odd it was held that the 


inamdar couldnot, after the introduction 
of the survey settlement enhance 
his rent. If was held that in un- 


alienated villages it js competent to 
Government to enter into contractual 
relationship with tenants or occupants who 
might acquire fixity oftenure and fixity 
ofrent and that in an alienated village 
where the alienee has entered into contract 
with his tenant granting not only fixity 
of tenure but also fixity of rent the provisions 
of s. 217, Bombay Land Revenue Code, 
do not enable such alienee to avoid his con- 
tractual liability and enforce against his 
permanent tenants the payment of assess- 
ment levied on occupancy of land, It 
would therefore, follow from the changed 
phraseology ins.217 that the defendants 
whohad acquired the right of a permanent 
tenant would continue to be permanent 
tenants and not occupants and therefore, 
would not be entitled to the benefit of s. 68 
of continuing in possessionof the land 
on payment of only the Government asses- 
sment and that a tenant continues as a 
tenant liable to pay rent according to the 
contractual liability belween the parties 
and not as an occupant as was held in the 
previous case of Nanabhat v. Collector of 
Kaira (4). 

According to the decision in Rajya v. 
Balkrishna Gangadhar (7) an inamdar, 
even ifonly a grantee of revenue, in case 
ofa holding later in its oigin than the 
inam,' can place tenants in possession 
ani lands comprised in such holding 
would be the sheri lands of the inamdar, 
and in respect of such holding direct 
contractual relations would be established 
between the inamdar and the holder. 
Further, the contractual relations between 
the inamdar and the tenant are not in any 
way interfered with by the introduction of 
the survey settlement, and the inamdar is 
prevented from avoiding his contractual 
liability and demanding a higher rent ac- 
cording tothe survey rates. As the provi- 
sions of s. 217 do not enable the alienee 
inamdar to avoid his contractual liability 
and enforce against his permanent tenants 
the payment of assessment levied on the 
land, which is higher than the fixed rent 
contracted between the parties, it would 
follow that the provisions of s. 217 would 
not enablethe permanent tenant to avoid 
his contractual liability and enforce against 
the inamdars the right of having only the 

(1) 29 B 415; 8 Bom, L R 439, 
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assessment which is lower than the stipulat- 
ed rent levied against him. 

No point has been raised before us as 
to whether the survey settlement was 
introduced with or without the consent 
of the inumdars in the Sharakati village 
of Anjur so as to attract or prevent the 
operation of ss. 216 and 217, Bombay 
Land Revenue Code, according to the 
ruling in Gangadhar Hart v. Marbhat 
Purohit (8)and the decision of the Full 
Bench in Sitaramv. Laxman (9). Ihave 
not therefore gone into the question as the 
point was not raised before us. If the 
defendants are tenants, s. 217, Bombay Land 
‘Revenue Code, could be of no assistance 
to them, forit does not confer on them the 
rights of an occupant under s. 68, Bombay 
Land Revenue Code. 

It is however contended that the - lands 
were entered in the khata of the original 
-grantees under the kowl and also the 
auction purchaser and the predecessor- 
-in-title of the defendants and ‘therefore 
they are occupants of the lands. it ap- 
pears from the previous dealings between 
the parties and the circumstances to which 
I have referred that the defendants continu- 
ed. as tenants and not as occupants, The 
utmost benefit which the defendants as 
tenants can derive as against their landlords 
from being entered as occupants is a right 
to claim a deduction of the amount of 
assessment paid by them directly to Govern- 
ment according to the decision in the case 
of D. R. Bam v. Survey Commissioner and 
The Collector of Ratnagiri (10). 

The next question is whether the per- 
manent tenancy has been putan end to by 
the notice of relinquishment, Ex. 79. It 


purports to have been given under s. 83, 


Bombay Land Revenue Code, but it appears 
thats. 83 isa mistake for s. 74, Bombay 
Land Revenue Code, The defendants are 
permanent tenants and areinferior holders, 
the inamdars being superior holders under 
s. 3, cl. (13), Bombay Land Revenue Code. 
Under s. 74, Bombay Land Revenue Oode, 
the occupant may relinquish his land 
sabject to any rights, tenures, incumbra- 
nces.‘or equities, lawfully subsisting in 
favour of any person (other than Govern- 
mentor the occupant) by giving notice in 
writing to the mamlatdar or mahahari before 
March 31st in any year. | 

It was held inthe case of Shidhraj v. 


(8) 18 B 525, - 
(9) 64 Ind. Oas, 162; A I R 1921 Bom. 87; 45 B- 1260; 
2350m. L R749, . f 


(10)3 B 134, 
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Dari (11) that where the survey settle- 
ment has been introduced into an alie- 
nated village and where the powers 
contemplated in s. 88, cl. (e), Bombay Land 
Revenue Code, have been given to the 
inamdar, the inamdar is entitled to receive 
notices of relinquishment under s. 74 of 
the Code from the persons in occupation of 
the inam land and that such notices are 
exempt from registration undr s. 90, 
Registration Act, 1908. The question of 
registration is not of any importance. The 
only question is, whether the notice of. 
relinquishment given by the defendants is 
valid. Ifit is valid, then no registration is 
necessary. Ifitis not valid, registration 
would not -validate the notice under the 
Bombay Land Kevenue Code. The only 
quesiion is, whether the notice of 
relinquisment, Ex. 79, is a valid notice, 
Under s. 74, Bombay Land Revenue Code, 
such a valid notice of relinquishment can 
be given by an occupant in an unalienated 
village to a mamlatday or a mahalkari. 
But the defendants being tenants remain 
as tenants and do not acquire the right of 
an occupant in an unalienated village 
under s. 217, Bombay Land Revenue Code. 
Under s.76 the provisions of s. 74 have 
been made applicable to holders of 
alienated land. But it was held by 
Fawcett, J., in that case that the expression 
“holders of alienated land” ins. 76 would 
ordinarily mean superior holders as 
inamdars or may include holders of small 
inams, but it would not include tenants 
under the inamdars, and in the opinion of 
Fawcett, J., s. 88 clearly shows the intention 
ofthe legislature thatthe holder of an 
alienated village or a group of alienated 
lands shall not receive. relinquishments 
from his inferior holdersas if he were a 
mamlatdar or mahalkari receiving relin- 
quishments from occupants under s. 74 
unless his village or lands have been 
surveyed and he has been specially 
authorized to receive such relinquish- 
ments. 

The proviso to s. 88, Bombay Land 
Revenue Code, indicates that the power 
under s. 88, cl. (e), shall be conferred only 
on the inamdars, i. e., holders of lands to 
which a survey settlement has been 
extended. under the provisions of s. 216. 
There must therefore be introduction of 
survey settlement andconferment of power 
under s. 88 (e) on the inamdar to receive 
notices of relinquishment. I may in this 


(11) 61 Ind, Oas. 464; A I R 1921 Bom, 371;°45B 


_ 898; 23 Bom. LR 272, , 
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f bond against surety—Competency of decree- 
solder to move Court: 

A security bond, executed in accordance with an 
der passed under O. XLI, r. 5orr. 6, Civil Pro- 
cedure Code, staying execution ofa decree pending 
Necision of the appeal, whereby the surety hypothe- 
rated his immovable property for satisfaction ot such 
lecree as might be passed by the Appellate Court 
and which is duly accepted by the Court and execu- 
jon stayed accordingly, does not require to be regis- 
ered, as documents ofthiskind are not executed 
between the Peers holder and the surety, but 
between theSurety andthe Court and are steps in 
xudicial proceedings and the decree-holder can move 
«he Court to realise the decretal amount from the 
«immovable property of the surety mentioned in the 
“ond although it ia not registered. Jt is not the execu- 
“tion of the bond which effects the tranefer of rights in 
“the immovable property described therein, so as to 
«make it available for the satisfaction of the decree 
which might be passed by the Appellate Court, but 


it isthe order of the Court accepting the bond 
which creates these rights Jt does not brcome 
operative unless and until it is accepted by the 


Court. Lahore Spinningand Weaving Mills Co Lid. 
v. Uttam Chand (i), overruled, Jayappa Lokappa 
v. Shivangouda Dyamongouda (5), relied on, 
[Case law reviewed Denes 
Per Tek Chand and Monroe, JJ —Where the secu- 
rity bond creates personal liability as well as hypo- 
thecates property andis given to the executing 


Court and notto any particular individual the Court’ 


is competent to enforce it. 


M. F.C. A.from an order of the Senior 
aa udge, Ferozepore, dated December 9, 
1 avy ee 


Order of Reference to a Full Bench. 
Tek Chand, J. - The appellants obtained 


a money decree:against Shankar Das and’ 


Athar Mal from’the Court of the Senior 
Subordinate Judge, Ferozepore. Against 
this decree, the. judgment-debtors appealed 
to`the High Court. The appeal was duly 
admitted and the record ordered to be 
printed. Meanwhile the decree-holders had 
in execution of the decree of the Senior 
Subordinate Judge, attached certain im- 
movable property belonging to the judg- 
~ment-debtors and the executing Court had 
ordered the property to be sold. By order 
of Martineau, J., dated February 17, 1923, 
the sale of the attached property was 
stayed till the decision of the appeal on 
condition of the judgment-debtors furnish- 
ing security for payment of the decretal 
amount with interest at 6 per cent, per 
eannum. In accordance with this order, 
Goverdhan Das, respondent, executed a 
security bond on June 25, 1923, whereby 
he bypothecated his immovable property 
worth Rs. 20,000 for the satisfaction of 
the decree that might be passed by the 
High+Court and also made him personally 
c liable for the decretal amount. The bond 
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was not registered but was presented to 
the executing Court and was duly accepted 
by it and the sale proceedings stayed in 
accordance with the order of the High 
Court. ` 

The judgment-debtors’ appeal against 
the Senior Subordinate Judge's decree 
was dismissed by the High Court. They 
failed to pay the decretal amonnt to the 
decree-holders and the latter moved the 
executing Court to enforce the bond against 
the surety and his property which had 
been hypothecated by him under the bond. 
The surety raised several objections, 
one of which was that the security 
bond was inadmissible in evidence for 
want of registration, The executing Court 
overruled all other objections but following 
a Single Bench decision of the Chief 
Court reported as Lahore Spinning. and 
Weaving Mills Co. - Ltd. v. Uttam Chand 
(1), held thatthe bond, being unregistered 
was inadmissible and consequently the 
decree-holders could not proceed against 
the immovable prc perty of the surety. 

The decree-holders have appealed to 
this Court’ and it has been urgued on 
their behalf that the security bond did 
not require registration and that Lahore 


‘Spinning and Weaving Mills Co. Lid. v. 


Uttam Chand (1), does not lay. down the 
law correctly. For the respondent Mr, 
Fakir Chand, while supporting the order 
of the lower Court on the ground on which 


- it proceeded, has also raised two further 


contentions: (1) that on a true and proper 
interpretation of the terms of the bond 
the surety was not liable for payment of 
the amount as decreed by the High Court, . 
and (2) that. the decree-holders could not 
proceed against the surety under s, 145, 
Civil Procedure Code, but their only 
remedy was to file a regular suit against 
the surety. In our opinion both these 
contentions are without force. The security | 
bond in question is not an artistically 
drawn up document, but reading it as a 
whole along with the order of Martineau, J., 
and the subsequent orders passed by the 
executing Court, there can be no doubt - 
that the surety undertook liability for 
satisfying any decree that might be passed 
by the High Court, whether in confirmation, 
modification or reversal of the decree of the 
Senior Subordinate Judge, which was under 
appeal at the time. 

The point raised in the second conten- 
tion is, I think, concluded by the’ judg- 

1): 53 Ind, Cas. 463; A I R1919 Lah. 8; 122 P R 


gr. 
1919; 45 P L R 1920, 
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ment of their Lordships of the Privy 
Council in Raj Raghubar Singh v. Jat 
Indra Bahadur Singh (2). The bond 
created personal liability es well as 
hypothecated property and was given to 
the executing Court and not to any par- 
ticular individual. There can, therefore 
be no doubt that that Court is competent 
to enforce it. In Dipak Datt Choudhari 
v. Secretary of State (3), Jai Lal, J., held 
that in cases like this the decree-holder 
could proceed in execution proceedings 
against the person who had executed a 
security bond in proceedings for stay of 
éxecution under O. XLI, xr. 5or 6, Civil 
Procedure Code: See also Jyoti Pratash 
Nandi v. Mukti Frakash Nandi (4), and 
Jayappa Lovappa v. Shivangouda Dya- 
mongouda (5). We, therefore, overrule both 
these objections and uphold the findings 
of the lower Court on these points. 

-The question of the admissibility of the 
unregistered bond raised in the appeal, 
is much more difficult. The prevailing view 
in this Province before 1919 was that ‘such 
security bonds were “steps in judicial 
proceedings” and, therefore, not com- 
pulsorily registrable under s. 17, Registra- 
tion Act. In that year, however, Martineau, 
J., sitting in Single Bench, held that 
these bonds did not fali within any of 
the exemptions specified in s. 17 and 
therefore, required registration: Lahore 
‘Spinningand Weaving Mills Co. Ltd. v 
Uttam Chand (1). Incoming to this conclu- 
sion the learned Judge followed a ruling 
‘of the Madras-Court in Nagaruru Sambay- 
ya v..Subbayya (6). Since 1919, Lahore 
Spinning and Weaving Mills Co. Ltd. v. 
Uttam Chand (1), had been considered to 
‘be the leading authority in the Punjab, 
though doubts have been entertained 
frequently about its correctness. 

In 1928 the same question arose in 


Bombay and was considered at , great 
length by a Division. Bench consisting -of 


‘Marten, C. J., and Crump, J.,in Jayappa - 


Lokappa V. Shivangouda Dyamangouda (5). 
‘The learned Judges dissented from the 
‘view taken in the Madras ruling cited 


(2) 55 Ind. Cas. 550; A IR 1919 PO55;46 TA 
995. 42 A 158; 22 O O 212; 60 LJ €82; 38 ML J 
302; 18 A LJ 263; 22 Bom.L R621; 13 L W 82 


P yi Ind. Cas 443; AIR 1923 Lah, 393; Ind. 
Rul. (1929) Lah. 779. j 
(4) E1 Ind, Cas. 734; AI R192} Oal. 485;51 O 


15%, 107 Ind. Cas. 710; AIR 1928 Bom. 4?;53 B 
“ya, 30 Bom L R 19; I L T40 Bom, 66, a 
(6) 31 M 330. 
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above and held that the bond, 
being “a part of the judicial pro- 
ceedings and having been incorpo- 


rated therewith” did not require registra- 
tion, 

In our opinion the question is not free 
from difficulty and is of considerable im- 
portance and we think it desirable that 
it should be settled authoritatively by a 
larger Bench. We accordingly Wrefer the 
following question to the Full Bench: 

“Whether a security bond, executed in accordance 
with an order passed under O LI, r. 5 orr. 6, 
Civil Procedure Code, staying execution ofa decree 
pending decision of the appeal, whereby the surety 
hppothecates his immovable property for satisfaction: 
of such decree as might be passed by the Appellate 
Court and which is duly accepted by the Court 
and execution stayed accordingly, requires to bė- 


registered?” : . 

The papers shall be laid before the 
Hon'ble the Chief Justice for consti- 
tuting a Full Bench to hear the refer- 
ence. 


Monroe, J.—I agree. 


Messrs. A. N. Chona, Gobind Ram 
Khanna and Amar Nath Badhwar, for the 
Appellants, 

Mr. Fakir Chand and Chandra Gupta, for. 
the Respondents. i 

Order of the Full Bench .. . 

Tek Chand, J.—The facts of the case 
which has given rise to this reference, -arè 
set out in detail in the referring order, 
and it is not necessary ‘to recapitulate 
them at iength here. Briefly stated, they 
are, that during the pendency of a first ap- 
peal filed in this Court-by Shankar- Das and 
others against a decree passed against 
them by the Senior Subordinate Judge, 
Ferozepore, in a suis instituted -by the 
present appellants, Kasturi Lal and others 
for recovery .of a certain sum of money, an 
order was passed under O. XLI, r; 5, Civil 
Procedure Code, staying execution of the 
decree on condition of the judgment-deb- 
tors’ furnishing security for payment of 
the amount which might: be found due on 
appeal. In accordance with this order the 
present respondent Coverdhan Das, exe- 
cuted a security bond, hypothecating his 
immovable property worth Rs. 20,000 for 


the staisfaction of the decree which might 


be passed by the High Court and also" 
making himself personally liable for the 
same. The bond was addressed to the exe- 
cutting Court and was drawn up substan- 
tially according to Form No. 2, prescribed 
in Appendix G, Civil Procedure.Code. It 
was duly presented to the executing® Court 
which accepted it and stayed execution » 
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“After somé tithe the First Appeal was 
lismissed by the High Court. The judg- 
nent-debtors failed to pay the decretal 
mount and the decree-holders moved the 
yxecuting Court to realize the amount 
Mrom the property of the surety men- 
«ioned in the bond. The surety objected 
shat as the bond affecled immovable prop- 
erty of the value of over Rs. 100 it was 
zompulsor§y registrable under s. 17, Re- 
istration Act and being unregistered was 
mnadmissible in evidenceand consequently 
the Court could not proceed against the 
mproperty. This objection was upheld by the 
«executing Court, following a Single Bench 
«decision of the Punjab Chief Court re- 
ported as Lahore Spinning and Weaving 


Mills Co. Ltd. v. Uttam Chand (1). On ap- 
apealthe matter came before a Bench of 
two Judges who being doubtful of the 


correctness of the above ruling, referred 
to the Full Benchthe following question: 
“Whether a security bond, executed in accordance 
with an order’ passed under O. XLI, r.5 orr. 6, Civil 
Procedure Code, staying execution of a decree pend- 
ing deciion of the appezl, whereby the surety hypo- 
thecated his immovable property for satisfaction of 
such decree as might be passed by the appellate 
Oourt, and which is duly accepted by the Court 
and execution stayed accordingly, requires to be re- 
gistered?” 
As pointed out in the referring order 
ere is asharp conflict of judicial opin- 
jon on the point. The Madras High Court 
has heldthat such bonds are compulsorily 
registrable : Nagaruru Sambayya v. Sub- 
bayya (6). The Bombay High Court, on 
the other hand, has dissented from ihis 
view. It examined the question at great 
length in Jayaypa Lokappa v. Shivangouda 
Dyamangouda (5)and came to the conclu- 
sion thatthe bond being a part of the 
judicial proceedings and having been in- 
corporated therewith ‘did not require regis- 
tration, Inthe Punjab the prevailing view 
“before 1919 was that security bonds of this 
kind were steps in judicial proceedings 
and not compulsorily registrable under 
8.17, Registration Act: In that year, how- 
ever, Martineau J., sitting in Single Bench 
preferred to follow the Madras case cited 
above and held that registration was ne- 
cessary. 
T ‘After hearing arguments and giving 
the matter careful consideration, I ven- 
ture to think that the view taken by the 


Bombay High Courtin Jayappa Lokappa, 


v. Shivangouda Dyamangouda (5) is correct 
Jt was pointed out in that case, that do- 
cumefhts of thiskind are not executed bet- 
r yeon the decree-holder and the surety 
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but between the surety and tke 
Court, and are steps in judicial ` pro- 


ceedings and as such they fall within the 
purview of the broad general principle 
repeatedly laid down by their Lordships 
of the Privy Council, that proceedings of 
Courts do not require registration. See Bin- 
desri Naik v. Ganga Saran Sahu (7) and 
Pranal Annee v. Lakhshmi Annee (8), as 
explained by Lord Buckmaster in Hemanta 
Kumari Debt v. Midnapur Zamindari Co. 
(9). In the first of these cases it was 
remarked by Lord Watson that 

“the provisionsof s.17 of the Act do not apply 
to proper judicial proceedings, whether consisting 


of pleadings filed by the parties, or of orders made 
by the Court.” 


In the second case, their Lordships held 
that where a document embodying the 
terms of anagreement between the parties 
is submitted to a Court and acted upon 
judicially, it is “in itself a step of judi- 
cial procedure not requiring registration.” 
It was observed that 

“the objection founded upon its non-registration 
does not, in their Lordships’ opinion, apply to ‘its 
stipulations and provisions in so far as these 
were incorporated with, and -given effect to, by 


the order made upon it by the Subordinate 
Judge.” : : 


Following this decision, it was held by 
the Punjab Chief Court in Robert Skinner 
v. Mrs. James Skinner (10) that where an 
order is passed in terms of an agreement 
embodied in a document addressed to the 
Court the terms of the agreement must 
be considered to have been impliedly 
incorporated in the order and, therefore, 
exempt from registration. It was also ob- 
served in that case that under such circum- 
stances the document emboding the terms 
of the agreement must be taken to form 
| “a parto? the pleadings of the parties and being 
incorporated as such into the judicial record did not 


require registration in order to make it admissible 
in evidence,” i 


It is noteworthy that neither of these - 
two Privy Council decisions was noticed 
in Nagaruru Sambayya v. Sub- 
bayya (6). This was perhaps due to the 
fact that in that Court as in some other 
Courts in India, a very narrow interpret- 
ation was at one time put on the the rule 
laid down in Bindesri Naik v, Ganga Saran 


@ 20 A 171;251A 9;20 WN 129; 7 Sar, 273 
P 


). 

(8) 22 M 503; 261A 101; 1 Bom. LRS; SOWN 
485; 9 ML J 117; 7 Sar. 516 (PO). 

(9) 53 Ind. Cas 531; ALR1919 P O79; 461 A 
240; 47 O 485; 37 M LJ 625; 17 A LJ 1117;240W 
N 177; (19:0) M W N 65; 297 ML T 42-110) W301: 
310 L J 298; 22 Bom. L R 483 (P 0). : 

(10) 31 Ind, Oas. 537;91 PR 1915; 
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ahu(7) and Pranal Annee v. Lakshmi 
Annee (8) and according to that interpret- 
ation the observations of their Lordships 
would not be applicable to documents like 
the one which was under consideration in 
Nagaruru Sambayya v: Subbayya (6). In 
Hemanta Kumari Debi v. Midnapur 
Zamindari Co. (9), however, iheir Lord- 
ships explained the true significance of 
their earlier decisions and thus put an end 
to the judicial controve:sy which had raged 
in India in that connection for some years. 
Accordingly the Madras High Court recon- 
sidered the question in Poorvanaytt Ayissa 
v. Kundron Chokan (11), and laid down 
that where the terms of the agreement 
had been incorporated in a decree or 
order, registration of the agreement was 


unnecessary, even with regard to immov- ` 


able property outside ihe scope of the 
particular suit in which the decree (or order) 
was passed, as the entire agreement must 
be considered to have been incorporated 
in the decree (or order), the decree (or 
order) being sufficient evidence of its 
terms. 

Tt is no doubt true that in the case before 
us the terms of the bond were not em- 
bodied in so many words in the Conrt’s 
order but I do not think that this cir- 
cumstance makes any difference. As 
pointed out by the learned Judges of the 
Bombay High Court in the case referred 
to above 

“the Courts order is nonetheless based on the 
surety bond, and were the order written out in 
extenso it would of necessity refer to the bond which 
had been made an exhibit in the case.” 

It must be held therefore that the case 
falls within the rule enunciated by the 
Privy Council, and the decree-holders can 
move the Court to realize the decretal 
amount from the immovable property of 
the surety mentioned in the bond, even 
though it had not been registered. In 
Lahore Spinning and Wearing Mills Co. 
Lid. v, Utram Chand (1), Martineau, J., dis- 
tinguished the case of a bond submitted 
to the Court under O. XLI, r. 5, from a 
petition embodying the terms of a com- 
promise, on the ground that the compro- 
mise “has to be followed by a decree, 
but a security bond requires no order of 
the Court to render it effectual.’ With 
all deference, I find myself unable to 
accept this view. It seems to me 
and this was frankly admitted by the 
learned Counsel for the respondent, that 

u1) 59 Ind Cas 554; A IR1920 Mad. 242;43 M 
682; (92°) M WN 431; 12 L W 35; 39M D J 77; 28 
Y pT FB). 
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it is not the execution of the bond which 
effects the transfer of rights in the immov- 
able property described therein, so as to 
make it available for the satisfaction of 
the decree which might be passed by the 
Appellate Court, but itis the order of 
the Court accepting the bond which 
creates these rights. Even if the bond had 
been duly registered immediately after its 
execution, it would not become Moco. 
until and unless it was accepted by the 
Court. If by reason of the insufficiency 
of the security or on other grounds the 
Court chose not to accept the bond, it 
would remain a wholly ineffectual and 
inoperative document, despite the fact 
that it contained all the terms of ihe 
transaction and had been duly executed 
and registered. 

For the foregoing reasons I hold that 
Lahore Spinning and Weaving Mills Co. - 
Lid, v. Utian Chand (1), was not correctly 
decided and must be overruled. I would 
accordingly answer the question in the 
negative and hold that the non-regis- 
tration of the security bond is no bar to` 
the decree-holders asking the Court to 
realize the the decretal amount from the — 
immovable properties described in the. 
bond. 

Jai Lal, J.—I agree. 

Monroe, J.—I agree. 

N- Question answered in the negative. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1134 of 193 
March 6, 1931 
KENDALL, J. 
MATHURA PRASAD—Dzrenpant— 
APPELLANT 
versus 

RAM SARUP-— PLAINTIFF— RESPONDENT 

Transfer of Property ActiIV af 1882), 8.55 (1) 
(fj—Sale—Part of consideration left with vendee to 
pay creditor—Non-payment—Vendor paying crediter 
—Vendee not given possession of property bargained 
for—Vendee obtaining mutation of his name on 
property obtained possession of—Suit for damages— 
Maintainability of—Contract Act (IX of 1872), s. 39. 

The plaintiff sold some proPerty to the defendant 
for Rs 40) executing a sale d®ed in his favour, Out 
of the sale consideration a sum of Rs 2x2-8-0 was 
left in the handsof tha vendee to be paidtoa 
creditor of the vendor The money was not paid 
to the creditor and plaintiff had to pay Rs. ‘57 odd in 
cousequence of the vendee’s failure to fulfil the 
terms ofthe contract contained in  thesale deed. 
Plaintiff sued to recover this sum as damages from 
the vendee who said that the reason for failure to 
carryout the terms of the contract was that he 
was not putin possession of the property sold to him, 
Tt appeared that. the plot agreed to be sold wag’ 
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_partof the sit of the cd-sharers in the mahal and 
the vendor had intended to. obtain the permission 
of the other co-sharers totransfec the plot to the 
vendee, but the co-sharers refused to agree to this, 
and the consequence was that the plot itself was 
not transferred. Thevendee, however, succeeded in 
getting the whole of the zemindart share of the 
vendor transferred to his name and he further 
obtained an assessment of rent‘ in his favour in a 
portion of the plot and this was transferred to the 
vendee who obtained mutation of his name to the 
extent of e whole of the zemindari share of the 
vendor whith was described in the sale deed as being 
equivalent to the plot which he desiredto obtain: 

Held, that the vendee had no intention of putting 
an end to the contract, and in failing to fulfil his 
obligation-under the sale deed he apparently tried to 
gain twOx¥sadyantages. He secured an equivalent 


ee 


to the properti which it was intended to transfer and 


- at the samé time he withheld the consideration which 
he was bound to hand over to the vendor under the 
termsof thé deed. The vendee accepted the zemin- 
dari share whieh was capable of being transferred 
to him-:and which was described in the sale deed as 
being equivalent to the specified plot.in lieu of the 
sale consideration named in .the deed and that the 
plaintiff was entitled to a decree. 


'S. C. A. 1931 from the decision of the Sub- 
prar Judge, Budaun, dated May 13, 
1. 
Mr. P. M. L. Verma, for. the Appellant. 
Ma Harnandan Prasad, for the Respond- 
ən . 4 


Judgment.—This is a defendant's 
appeal against a decree and order of the 
Subordinate Judge of Budaun reversing 
the decision of the trial Court. The 
plaintiff's suit was one for recovery of a 
sum of money in the following circums- 
` tances, In 1919 the plaintiff sold some 
property to the ‘defendant for- Rs. 40) 
executing. a sale deed in his favour to 
which I shall refer later. 
sale consideration a sum ‘of Rs. 282-8 
was left in the hands of the vendee to 
be paid to a creditor of the vendor's 
named Bishan Dial. The money was not 
paid to. Bishan Dial and the plaintiff 
respondent had‘to pay a sum of Rs, 697 
odd in consequence of the failure of the 


appellant vendee to fulfil the terms of the ` 


contract contained in the sale deed. The 


present suit therefore was one to recover - 


this sum as damages from the vendee 
appellant. i N 


The reason given by the. appellant for 


failing to carryout the terms of the con- - 


tract. was, that he was not put in posses- 
sion ofthe property. which had..been sold: 
to him. According to the sale deed the 
property sold was ‘a plot. No. 458 amount- 
ing to 3 bighas, 4 biswas in arear..It 
appears that -this plot: was part of the 


, gir of the co-sharers in thé mahal and’ 
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intended to obtain the 
permissión of the other .co-sharers to 
transfer the plot to the vendee, but the 
co-sharers refused to agree to this, and 
the -consequence was thatthe plot itself 
was not transferred. The vendes, however, 
succeeded in getting the whole of the 
zemindari share of the vendor transferred 
to his name and he further obtained an 
assessment of rent in his. favour in a 
proportion of the plot 19 ‘biswas. The 
facts therefore are that the vendor was 
unable to secure the transfer of this 
plot to his vendee. According to the sale 
deed‘ however, what was transferred was 
described not only as plot No. 558 but 
as the one biswansi 7 kachwansi of the 
hagiat which was owned by the vendor and 
there is no doubt that this was actually 
transferred to the vendee. In these circums- 
tances the Courts were called upon to 
decide whether the appellant viz, the 
vendee in this transaction was justi- 
fied: in refusing to pay the consideration 
for the sale deed. Under cl. (f) to. 
sub-s. 1 of s. 55 of the Transfer of Prop- 
erty Act ‘the seller is bound to give on 
being so required to the buyer............ 
such possession of the property as its 
nature admits’ and the evidence shows 
that the vendor, so far as he was able, 
did give the vendee such possession as 
the nature of the property admitted. 
Under s. 39 of the Contract Act, if. that 
can -be held, to apply, the vendee might 
have put an nd to the contract on the 
ground that the vendor had refused’ to 
perform. or disabled. himself from . per- 
forming his promise in its entirety. As 
the lower, Appellate Court has pointed out 
however, he did nothing of the kind. He 
obtained mutation of his name to the 
extent of the whole of the zemindari 
share of the vendor which is described 
in the sale deed as being equivalent: to 
the. plot which he desired to obtain. It 
does not appear therefore that he had any 
intention of putting an end to the con- 
tract, and in failing to fulfil his obliga- 
tion under the sale deed həs apparently 
tried to gain two advantages. He secured 
an equivalent to the property which ib ' 


the vendor had 


‘was intended to transfer and at the same , 


time he withheld the consideration which 
he was bound to hand over to the vendor 
under. the, terms of the deed. It has been 
suggested in argument - that there “was. 
really -in practice’ a novation, of contract 
between the parties, the vendee agreeing; 


~to accept the substituted property on 
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condition that the sale consideration was 
reduced by the amount which had to be 
paid to Bishan Dial. There is, however, 
no evidence whatever that there was “any 
agreement between the parties that there 
should be a fresh contract of this nature 
but on the other hand it appears that 
both parties: considered themselves to 
be bound by the terms of the original 
contract. The vendee ` accepted the 
zemindart share which was capable of 
being transferred to him and which was 
described inthe sale deed as being equival- 
ent ‘io the specified plot in lieu of the sale 
consideration named inthe deed. I con- 
sider therefore that the decision of the lower 
Appellate Court is perfectly correct and 
the appeal is dismissed with cosis. 

N. Appeal dismissed. 
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ALLAHABAD HIGH GOURT 

Miscellaneous Civil Appeal No, 426 of 
1933. 
January 30, 1934 
Niamat ULLAH AND BENNET, JJ. 
In the maiter of INCOME TAX 

REFERENCE or VIJAYA ANANDA 

GAJAPATIRAJ BAHADUR or 


VIZIANAGRAM 

Income Tax Act (XI of 1922), ss 14 (1), 4(3) (viii) 
~-Conditions Jor applicability of s. 14° (\)~Hindu 
Law—Impartible estate—Custom—Madras Impartible 
Estates Act (II of 1904)—Right of junior member to 
maintenance—Amount of maintenance received 
annually by junior member—Liability to inconie-taz 
and super-tax— Presumption, if conclusive — Source 
of income, tf original source through which estate 
received income —Income, tf can be considered 
agricultural income. 

In order that s. 14 (1), Income Tax Act, can apply, 
the aaaessee should establish thatle is a member 
ofa Hindu undivided family, and further that the 
sum in question has been received by him as such, 
The relation cf cause and effect must exist between 
the position of the assessee as a member of a Hindu 
undivided family and the receipt by him of the sum 
which isa question for the purpose of assessment 
Ifa person who is a member of a Hindu undivided 
family receives an allowance not because he is such 
amember but wholly apart from that position 
s. 14 (1) does not apply. Itisonlyif the assessee 
has received the sum in question by virtue of his 
position asa member of the undivided family to 
which heclaims to belong that the application of 
B, 14 (1) is attracted. [p. 307, col, 2.] 

In;the caseof a Hindu family possessed of an 
ancéstial impartible Raj, every son acquires by 
birth a right to the estate and becomes a member 
of a joint Hindu family with the holder of the estate. 
But forthe custom of impartibility he would be 
entitled to all the rightsofa member of a joint 
family which the Hindu Law gives him including the 
right to demand partition and to participate in the 
the, enjoyment of the income of the estate. The 
junior members remain members of an undivided 
family and the custom does not supersede the 
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general law as far as their status is concerned though `. 
their rights to demand partıtion and to participate., 
in the incomeof the estate is taken away. Where. 
any one of them is entitled by custom to maintenance 
out of the income of the estate he is to that extent - 
entitled to participate in the enjoyment of the un- 
divided estate. . 

In the estates which aré governed by the Madras 
Impartible Estates Act, 1904 (Madras Act No 1I óf 
190141, the legislature has imposed certain limitations 
on the powers of the holder of an impartible estate. 
Vizianagram Raj is one of the estates togsvhich that. 
Act applies Junior members of the V¥ziangaram 
family have not only aright to succeed by survivor-’ 
ship but have a right to control the actions of the ruling. 
Maharaja in making alienations and incurring debts. 
Tn so far as 3, 4 of the Act imposes certain limitations 
on the powers of the proprietors of impartible estates 
to which it applies, it improves the position of the. 
junior members of the family. In case of improper 
alienations the junior members -can sue for setting. 
aside such alienations. The proprietor of theim- 
partible estate cannot incur debts except within the 
limits allowed toa kariaof a joint Hindu family 
subject to the Mitakshara Law. It follows that, 
unless a disruption of the Vizianagram family bas” 
taken place, a junior member of that family having” 
acquired a right in the ancestral property by birth 
cannot but be considered to be a member ofa Hindu 
undivided family within the meaning of s 14 (1) of 
the Income Tax Act, Since ayounser con of the 
“proprietor of an impartible Raj acquires an interest 
by birth, he acquires the position of a member of an 
undivided family, even though his rights do not 
extend to a power to claim partition and to restrain, 
the actions of the proprietor. He will cease to bea 
member of such an undivided family only if he re- 
nouuces hisright of succession to the estate. Con-. 
sequently, where a junior member has not indicated" 
expressly or by necessary implication that he 
renounced his right as amember of thd undivided 
Hindu family to which he undoubtedly belonged 
when he was born, he mustbe considered to bes 
member of a Hindu undivided family. Separate. 
residence and separate messing may be some of the 
indicia by which the joint character or otherwise of & 
family may be ascertained, but in the case of members 
of wealthy families they are not only inconclusive 
but of little evidential value. 

[Case law discussed ] 

The amount of maintenance received by a junior’ 
member of an impartible estate is not liable to 
income-tax and super-tax unless it ia shown by the. 
income-tax department’ that the assessee was not 
entitled by custom to any maintenance out of the- 
income of the Raj. The custom giving him the’ 
right of maintenance, though may be presumed, the 
presumption is not conclusive and can be rebutted. . 

If the allowance is not received by the asseseee as 
a member of an undivided Hindu family, his source 
is not the original source through whichthe estate of 
which he isa member received the money. His im- 
mediate sourceis the bounty or gift by theestate, . 
in which case it cannot be considered to be the” 
agricultural income and cannot be exempt from 
income-tax under s. 4 ,3) (viii). = 


Sir Tej Bahadur Sapru, Dr. K. N. Katju 
ane Mr. Shah Jamil Alam, for the Appel- ' 
ant. : 

Mr. K. Verma, for the Income Tax Com- 
missioner. : 

Judgment.—This is a reference by the - 
Commissioner of Income-tax under s. 66 of < 
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‘the Income-tax Act. The assessee is Maharaj 


Kumar of Vizianagram, the younger brother 
of the present Maharaja of that estate and 


the second son of the late Maharaja who. 


died in 1922. The question that has been 


submitted for decision by this Court is as 


follows:— .. 
“Whether on thefactsof the case, the amount of 

Rs. 1, 2,0: 0 received annually by the assessee from 

the Viziana pram Raj is liable to income-tax and 

super-tax, ois exempt either under s 14 (1) of the 

Act or s. 4 (3) (viit) thereof as being 

income?” . 


The facts to which reference has been 
made in question are as follows:— 


The late Maharaja of Vizianagram exe-. 


cuted a deed of trust on October 28, 1912. 
The deed provided that the trustee Mr. 
Flower, who was to take over the possession 
and management of the estate in presente 
should pay off the debis then due from the 
Maharaja, that the heir-apparent should 
become the immediate beneficiary for whom 
the trustee was to manage the estate and 
that the estate should be made over to the 
beneficiary on his attaining the age of 21. 
The deed reserved a sum of. Rs. 25,000 a 


month, besides certain other benefits which. 


need not be mentioned for the Maharaja 
himself. It also provided that the younger 
son, the present assessee should receive an 
allowance of Rs. 5,000 a month on attaining 
majority. The deed of trust was given 
effect to, and, so far-as the record shows’ 
the Maharaj Kumar was in receipt of the 
allowance fixed for him by the deed. The 
assessee attained majority in 1924 or-1925. 
By a deed ‘dated February 11, 1928, the 
present’ Maharaja, the elder brother of the 
assessee, enhanced the amount of main- 
tenance of the assessee to Rs. 10,000 a 
month. The Maharaj Kumar has since 
settled down in Benares in these provinces 
and owns certain other properties besides- 
his allowance. He was required by the 
income-tax department to make a return 
of his income for the year 1931-32. . The 
return which he made,showed a sum of 
Rs. 20,317 as his total assessable income. 
He did not include the sum of Rs. 1,20,000 
received by him in that year as his 
allowance under the deed of trust and the 
deed of settlement, to which reference 
“has already been made. The income-tax 
officer sent back the return asking him to 
include that sum as part of his.assessable 
income. Hecomplied with the demand 
for making afresh return but objected’to 
the inclusion of his allowance as part of 
his assessable income. The income-tax 
-oficer made an assessment on his total 


agricultural 
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income including the Rs. 1,20,000. His 
appeal to the Assistant Commssioner was 
unsuccessful. The Commissioner of income- 
tax has made the present reference at his 
instance. - 
The questions which the Commissioner 
was required by the assessee to refer to 
this Court for: decision were four. The 
Commissioner thought they had been in- 
artistically framed and did not adopt them 
for reference to this Court. He framed the 
question which we have quoted above and 
which he thought covered all the points 
which the assessee desired to raise. As 
will appear from a subsequent part of- 
our judgment the question framed by the’ 
Commissioner does not include an important 
aspect of the case which was the sub- 
ject-matter of question No. 2 framed by- 
the .assessee. Taking the question framed 
by the commissioner it will appear that 
it can be divided into two distinct issues: 
(1) Whether the assessee is exempt from 
payment of income-tax on the sum of 
Rs. 1,20,000 received by him as his allow- 
ance from the Vizianagram estate under 
s. 14 (1) of the Income tax Act, and (2) 
Whether that sum being part of agricul- 
tural income of the estate is exempt from 
taxation under s. 4 (3) (viii)? Section 14 (1) 
of the Income-tax Act, referred to in the 
first issue, runs as follows :— : 
“The tax shall not be- payable by an assessee in 
respect of any sum which he receives as a member of, 
a Hindu undivided family.” S A 
“The case put.forward on behalfof the: 
agsessee is that he and the Maharaja are 
members of an undivided Hindu family. 
and that the allowance of Rs. 10,000 a 
month received by him is paid to him as 
a member of that family.. The Commis- 
sioner of income-tax, on the other hand 
maintains that the assessee can ‘in no 
sense be considered to be a member ofa 
joint Hindu family with the present 
Maharaja as, firstly, he is separate in. 
food and residence, and secondly, the 
Vizianagram estate is an impartible estate 
which descends on a single heir, who is, in 
this case, the present Manaraja. The 
Commissioner has not expressed any opinion 
on the further question whether, assuniing 
that the -assessee is a member of an uti: 
divided Hindu family, the allowance receiv-, 
ed by him isa’ payment made to him; as, 
amember of that family. This is set out; 
in the assessee’s second question butis not. 
covered in the question framed by the Com-, 
missioner. In course of the arguments 
before us that point assumed considerable 
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importance and was discussed by learned 
counsel. on both sides at length. 

Jt is clear to uss lihat s. 14 (1) can apply 
only if two conditions are made out. The 
assessee should ` establish that he isa 
‘member of a Hindu undivided family and 


further that the eum in question has been. 


received by him as such, It seems ‘to us 
that the relation of cause and effect must 
exist between the position of the assessee 
as a member of a Hindu undivided family 
and the receipt by him of the sum which 
is aquestion for the purpose of assess- 
ment. If a person whoisa member of a. 
Hindu undivided family receives an 
allowance not because he is such a member 
but wholly apart from that position, s. 14 
(1) does not apply. It is only if the assessee 
has received the sum in question by 
virtue of his position as amember of the 
undivided family, to which he claims to 
belong, that the application of s. 14 (1) is 
attracted. 

The Commissicner dispcsed of the whole 
controversy on the short ground that the 
assessee “lives separately at Benares” 
and ‘mestes separately. "We are clearly 
of opinion that the question arising in 
ihe case, cannot be decided solely with 
reference to the. manner in which the 
assecsce and Maharaja are leading their 
lives, The fact that one lives in Viziane- 
gram _and the other lives in Benares is not 
inconsistent with their being members of an 
undivided Hindu family. It is not disput- 
ed by the. assessee that the.. Vizianagram 


Raj. is an.impartible -estate which descends. 


upon a.single heir. It-is,on the other hand,. 
not disputed. by the income-tax-department 
that it.-is an ancestral estate which has 
been in the family for several generations. 
The characteristics of such an estate have 
been the subject of numerous judicial de- 
visions including a number of rulings of 
their Lordships of the Privy Council. We 
may refer to the latest.case on the point.in 
Shiba Prasad Singh v. Prayag Kumari (1). 
After referring to the well known dictum 
that custom. supersedes -the general Jaw so 
far .as-it goes but the latter prevails for all 
purposes outside the custom, their Lord- 
ships observed as follows:— 


“Impartibility is essentially a creature of custom 
Jn- the case of ordinary joint family property, the 
members of the family have (1) the right of partiticn, 
(2) the right to restrain alienations by the head of 
the family except for necessity, (3) the right of 

(J) 138 Ind.Cas. 861; £9 O 13%9; Ind. Rul, (1152) 
PO 265,63 ML J19; 9 O W-N (91; Al R-1932 
P O 216; 36 O WN 1046; :6 0. L J 92; 
(1932) M W_N 923; (1932) a L J-019; 


“13 PLT engi 
34-Bom, L R-1567 (P C) EEs, 
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maintenance and (4) the right of survivorship. The- 
first of these rights cannot exist in the case of an 
impartible estate, though ancestral, from the very: 
nature of the estate. The’ second is incompatible 
with. the custom of impartibility as laid down, in’ 
Sartaj Kuari v Deoraj Kuari (2) and the first Sri 
Raja Rao Venkata surya Mahipati Rama Krishna 
Rao v. Court of Wards (3) and so also the third as 
held in the second Gangadhara Rama Rao v. Raja of 
Pittapore (4). To this extent. the general law of 
Mitakehara has been superseded by. custom and the 
impartible estate, thongh ancestral, is @lothed with 
the incidents of eelf-acquired and separate property.. 
But the right of survivorship is not inconsistent with 
the custom of impartibility. The right, therefore, 
still remains, aud this is what was held in Baijnath 
Prasad Sinjhv Tej Bali Singh (5). To this extent, 
estate still retains its character of joint family prop- 
erty and its devolution is governed by the general 
Mitakshara law applicable to such property. Though. 
the other rights, which a co-parcener acquires by 
birth in joint family property, no longer exists, the 
birth right of the senior member to take by survi- 
vorship still remains. Nor is this right" a mere 
spes successionis similar to that of a-reversioner, 
succeeding on the death of a Hindu widow to her 
husband’s estate. It is aright which is capable of 
being renounced and surrendered. Such being their 
Lordships view, it follows that, in order to establish 
that a family governed by the Mitakshara, in which 
there is an ancestral impartible estate, has ceased to 
be joint, it is necassary to prove an intention, express 
or implied, on the part of the junior members of the 
family. to renounce their right of succession to the 
estate It is not sufficient to show a separation 
merely in food and worship.” h 
According to this theory of the rights of 
junior members of the family possessed of 
an ancestral impartible Raj, every. son ac- 
quires by. birth a right.to the estate. and. 
becomes the member of a joint. Hindu? 
femily with the holder of .the-estate. But, 
for the custom of impartibility- he would, 
be entitled. to all the rights of a member of 
a joint family which the Hindu.law-gives, 
him including. the right to demand.parti- 
tion and to participate in the enjoyment of 
the income -of the estate. The custom has, 
superseded the Hindu law to the extent, 
indicated by their Lordships The.-junior 
members remain. members of an undivided, 
family and. the custom does not supersede- 
the, general law as far as their statys is 
concerned though their rights to demand 
partition and to participate .in the income 
of the estate is taken away. Where any one 
of them is entitled by custom to mainten,. 


(2) 10 A 272; 151 A 51;5 Sar. P-O J 139; 12Ind. 
Jur. 213 (PO). 
(3) 22-M-383; 26.1 A 83; 1 Bom, L R 277; 3 0, W,N;- 
415; 7 Sar. P O J 481; 9M, L J Sup, 1 (PO). 


(5) 60. Ind. Cas. 534; 43.A 228; 481 A 195:19 ALJ 
1; 80147288; 40 ML J 387; (1921) M W'N 300;, 
V-NS61; 2 P L T257; 23 Bom L R8553 UB 
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ance out of the income of the estate he is 
to that:extent entitled to -participate-in the 
enjoyment of the undivided estate. 

Inthe estates which are governed by the 
Madras Impartible Estates Act, "1904 (Mad- 
ras Act No. II of 1904), the legislature has 
imposed certain limitations on the power of 
Leng ea an impartible estate. Vizia- 
nagram Haj is one of the estates to which 
that Act applies. Section 2- (3) defines the 
proprietor -of an impartible estate as mean- 
ing a 
“person is entitled. to p:ssession thereof as single 
heir under the speciel custom of the family or locality 
-in which the estate is situated or if ‘there be no such 
‘family or local custom-under the general custom re- 
gulating the succession ‘toimpartibleéstates in South- 
ern India.” ; 

Section 4 provides: . f oo 
.-“The proprietor of an impartible estate shall be in- 
capable of alienating or binding by his debts, such 
‘estate’ or any part thereof beyond his-own'tife-time 
‘unless the alienation shall be made, or the debts 
incurred under ‘circumstatices which would entitle 
the managing member ofa joint; Hindu family, not 
being the father or grandfather of thé other co-parce- 
‘ners; to make an alienation of the joint’ property-or 
-incur “a debt, binding on the shares-of the other co- 
:parceners independently of their consent,” | <. 
Taking the attributes of an impartible Raj 
with the provisions of the Madras Imparti- 
ble Estates Act, 1904, it will appear that 


junior members in the Vizianagram family ` 


have not only a right to succeed by survi- 
vorship as declared by their Lordships of 
“the Privy Council in the case. to which re- 
ference has already. been made, but have 
a right to control the actions of the ruling 
Maharaja in making alienations and in- 
curring debts. In so far as s. 4+ imposes 
certain limitations on the powers of the 
proprietors: of impartible-estates to-which it 
applies, it improves the position of the 
junior members of the family. In case of 
improper .alienations the junior members 
-can sue for setting aside such alienations, 
The.proprietor of the.impartible estates can- 
not incur debts except within the limits 
allowed toa karta of a.joint Hindu family 
subject: tothe Mitakshara-. law. It follows 
that unless. a disruption of the Vizianagram 
family.has taken place, the assessee, aba 
member of that family having acquired a 
right in the ancestral property by birth 
-cannot but be considered to bea member of 
a Hindu undivided family within the mean- 
_ing of s.+ (1) of the Income Tax Act. The 
learned Advocate for the Income Tax Com- 
missioner strongly relied upon certain ob- 
servations occurring in -cases which are, all 
referred to in the latest judgment of the 
<Privy. “Council mentioned: above.. It is ar- 
” gued that in families possessing impartible 


‘to bis right to 


‘the actions of the proprietor. 
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properties the right sf a junior member as 
a member of an undivided Hindu, family is 
recognised for one solitary purpose, namely, ` 


that he has a chance to succeed by survivor- 


ship. It is pointed out that the proprietor 
of the estate has full power +o deal with the 
income arising therefrom in any -manter, 
he can likewise divert the succession to the 
property by will and can otherwise alienate, 
and that junior members of the family can- 
not of right claim separate maintenance. 
In the first place, all these attributes -are 
not possessed by impartible estates which, 


„though ancestral are subject to the Madras 


Impartible Estates Act of 1904. Inthe 
second. place, the question before us is one 
of status and not one of the extent to which 
a junior member is entitled to participate 
in the income accruing from the ancestral 
property and to challenge. the acts of the 
older thereof. Even in an ordinary: joint 
Hindu family governed by Mitakshara 
the right of junior members are some- 
what. limited, though having regard 
) claim partition he can 
insist on enjoyment of the joint family 
property to a far greater extent than a 
member of a joint Hindu family possessed 
of impartible property. It cannot be dis- 
puted that since a younger son of the 
proprietor of an impartible Raj acquires 


_an interest, by birth, he acquires the posi- 


tion of a member of an undivided family, 
even though his rights do not extend to'a 
power to claim partition and. to restrain 
He will cease 
to be a member of such an undivided 
family only if, to use the words of their 
Lordships of the Privy Council already 
quoted, he 


` “renonnces his right of succession to the estate.” 


It is not suggested that the present as- 
sessee has ever implicated expressly or by 
necessary implication that he renounced 
his right as a member of the undivided 
Hindu family to which he undoubtedly be- 
longed when -h2 was born. Separate resi- 


‘dence and separate messing to which great 
“importance has been attached by the In- 


come-tax Commissioner may be some of the 


‘indicia by which the joiut character ‘or 


otherwise of a family may be ascértained 
but in case of members of wealthy fami- 


lies they are not only inconclusive- but of 


little evidential value. For these reasons 
we ‘hold that the assessee must be còn- 


‘Sideréd to be a member of a Hindu uñ- 
divided family, of which the other:member 


is the ‘present Maharaja of Vizianagram, 
- The next question is whether the amount 
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of Rs. 10,000 a month which the assessee 
is in receipt of can be considered to be 
the income received by him as a member 
of the undivided family to which he be- 
longs. As already mentioned , if thesum 
be considered to te inthenature ofa gift 
pure and simple by the assessee’s father 


‘and brother, it cannot be characterized as 


income recived by a member of a Hindu 
undivided family as such. The Commission- 
er of Income-tax has not addressed him- 
self to this aspect of the case though it was 
contemplated in the second question for- 
mulated by the assessee. It seems to us 
that if the assessee was by custom appli- 
cable to the Vizianagram estate entitled 
to be maintained with the revenue of the 
estate, andifthe allowance fixed for him 
by his father and brother is in satisfaction 
of his right to be so maintained, he should 
be considered to have received it as a 
member of a Hindu undivided family. 
Ordinarily, every junior member of an un- 
divided family possessed of impartible 
property is not of right entitled to claim 
maintenance in the absence of a custom to 
the contrary. In each case a junior mem- 
berclaiming to beentitled must establish a 
custom to that effect. The quantum of proof 
will, however, vary with the positionof the 
claimant. In the case of a younger son his 
right of maintenance from the holder of the 
impartible Raj has been so often assert- 


-ed and recognised that a Court is en- 


titled to presume that such aright exists, In 
Gangdhara Rama Raov. Rajah of Pittapore 
(4), which was a casein which the sonof the 
adopted sonof the last proprietor of an im- 
partiable estate claimed maintenance from 
the succeeding holder of the estate under a 
will, their Lordships of the Privy Council 
observed as follows :— l 


“This proposition, it must be noted, does not ne- 
gative the doctrine that there are members of the 
family entitled to maintenance in the case of an 
impartible zamindari. Just as the impartibility is 


the creature of custom, so custom may and does 


affirm a right to maintenance in certain members 
of the family No attempt has been, as already 
stated, made by the plaintiff to prove any special 
custom in this zamindari, That by itself in the case 
of some claims would not be fatal. When a custom 
or usage, whether in regard to a tenure or a contract 
ora family right, is repeatedly brought to the notice 
of the Courts of a country, the Courts may hold 
that custom or usage to be introduced into the law 
without the necessity of proof in each individual case. 
It becomes in the end truly a matter of process 
and pleading. Analogy may be found in instances 
in the law merchant or incertain customs in copy- 
hold tenure. In the matter in hand their Lordships 
do not doubt that the right of sons to maintenance 


, in an impartible zamindari has been so often recog- 
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nized that it would not be necessary to prove the 
custom in each case." 


In the case before their Lordships the 
right of maintenance was negatived for two 
reasons, firstly, because the plaintiff did 
not claim a right of maintenance on the 
ground of relationship with the holder: of 
the impartiable Rj, and secondly, that he 
was not the son or such near relation of 
the holder of the impartiable RÉ in whose 
favour a customary right of maintenance 
could have been presumed having regard 
to the notoriety of such usage. In the case 
before us the general observation, made 
by their Lordships of the Privy Council 
and quoted above fully appıies. Prima 
facie and in the absence of the proof to 
the contrary the younger son of the late 
Maharaja, asthe assessee is, was of right 
entitled to be maintained out of the in- 
come of the impartible property. The as- 
sessee is not receiving any other allowance 
for maintenance. It is permissible to in- 
fer that the Maharaja recognised his right 
and fixed ıt in the then circumstances of 
the estate at Rs. 5,000 a month. Subse- 
quently his brother raised it to Rs. 10,000 
probably in view of the improved resources 
of the estate on which the amount must 
necessarily depend. . 

The learned Advocate for the Income- 
tax Commissioner relied on certain cases 
in which allowance paid to widows were 
held to be separately taxable. This class of 
cases is quite different from the case before 
us, as widows cannot be regarded as mem- 
bers of an undivided Hindu family within 


the meaning of s. 14 (1) Income Tax 
Act. On the same ground the case 
of Kishen Kishore v. Commissioner 


Income-tax, Punjab (6) is distinguishable. 
The learned Judges who decided that case 
definitely held that the assessee was se- 
parate. In their view the assessee had 
accepted the allowance and severed himself 
from the family. The allowance could not 
be considered as part of the family prop- 
erty so as to make the holder of the im- 
patible property hable for the income-tax. 
In the case before us the allowance is part 
of the income of the Raj and the tax is 
payable at the source. 

For these reasons we answer the first 
part of the question referred tous as fol- 
lows :— ! 

The amount of Rs. 1,20,000 received an- 
nually by the assessee frum the Vizianag- 
ram Raj is not liable to income-tax and 


(6) 141 Ind. Oas. 415; A I 


R 1933 Lah, £84;] 14 Lah, 
255; 34 P L R 560. x 
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super-tax unless it is shown by the In- 
come-tax Department thatthe assessee was 
not entitled by custom to any maintenance 
out of the income of the Raj. 

We have added a qualification to the 
answer which we propose to give to the 
reference because the right of the asses- 
see to receive maintenance from the in- 
come of, the Raj depends upon proof of 
custom (hpplicable to the estate. As al- 
ready held, the custom is of such noto- 
‘riety that-it should be presumed in case 
of a younger son. The presumption how- 
ever is not conclusive but can be rebut- 
ed. It is open to the Income-tax De- 
partment to offer proof that such a custom 
does not exist in this family. As this as- 
‘pect of the case was not present to tha 
mind of the Income-tax Officer or the As- 
sitant Commissioner, we reserve to the 
Department the liberty of proving, if they 
‘can, the absence uf the custom which we 
have presumed in favour of the assessee. 

As to whetherthe allowance received by 
the assessee is exempt under s. 4 (3) (viii), 
said to be part of the agricultural income 
of the estate, our answer is in the nega- 
‘tive. Ifthe allowance is not received by 
the assesses as a member of an undivid- 
ed Hindu family, his source is not the 
original source through which the Vizianag- 
ram estate received the money. His im- 
mediate source is the bounty- or gift by 
the estate, in which ‘case it cannot be 
considered to be ‘the agricultural income 
and cannot be exempt from income-tax 
s. 4 (3) (viii). | 

lor the reasons stated above we answer 
the question referred tous in the manner 
indicated above. The assessee shall have 
his costs of this reference. We fix Counsel's 
fees on each side at Rs. 5000. 

N. f: Order accordingly. 
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Second Civil Appeal No. 1351 of 1931- 
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—APPRLLANT 
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NARBADESHWAR PRASAD 
NARAIN SINGH—Ptatnrise— 
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ivil Code (Act V of | , 8 2), 
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—Findings conclusively determining rights, whether: 
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as to accounts—Whether amounts to preliminary 
decree -Order of remand under 0. XLI, r. 1 (a) 
—Appealability of. 

An order of remand cannot be treated as a decree 
merely bacause it sets aside the decree of the 
trial Court. Parmanand Kumar v. Bhou Lohar (1) 
and’ Chandrika Prasad Singh v. Mithu Rat (2), 
relied on. 

The definition of a decree is undoubtedly couch- 
ed in very wide terms, but it is now settled law 
that not every finding will amount toa decree 
even though it may conclusively determine the rights 
of the parties with regard to some of the matters 
in controversy in the suit. The definition in a, 2, 
Civil Procedure Code must be taken along with 
the provisions of the Oode regarding the stage 
at which a decree may be prepared. To hold 
otherwise would mean that an appeal may be 
heard piecemeal, and thatis undesirable as it is 
opposed to the scheme of the Code as a whole. 
Directions by the Court with regard tothe mode 
in which the account is to be taken 
will not at least in redemption suits, amount 
to preliminary decrees. Chanmaleswami v Ganga- 
dharappe (3), Dattatraya Purshottam v. Radhabai 
(4), Modheshar Singh v. Bengal Government (5) 
and Jawahir Lal v. Fateh Mahton (6), referred to. 

An order setting aside the decree of the trial Court 
and remanding the case for taking an account on 
the principle laid down and to pass a decree 
accordingly isnot appealable. Peary Mohan Muker- 
jeev Manohar Mookerjee (7) distinguished, Bala- 
ram Manjhi v Jagannath Manjhi (8) and Muni- 
cipal Committee Nasie v. Collector of Nasik (9), 
referred to. 

S.C. A. against the decision of the Ad- 
ditional Sub-Judge, Chapra, dated April 22, 
1931. 

Mr. T. N. Sahay, for the Appellant. 

Mr. G. P. Singh, for the Respondent, 


Judgment.—This is an appeal frcm 
an order of remand. The suit was for re- 
demption ofa zerpeshgi mortgage. The 
plaintiff's case was that the mortgagee 
had been more than repaid the entire 
mortgage debt by reason of the fact that 
notwithstanding the stipulationin the mort- 
gage bond requiring the mortgagee to pay, 
the plaintiff himself had to pay the 


Government Revenue and cesses on the 
mortgaged property on account of the 
failure of the mortgagee to doso. It ap- 


pears that theshares mortgaged formed 
parts of two separateaccounts both num- 
bered 4 in Tauzi Nos. 73 and 249 and the 
plaintiff produced certain challans showing 


paymentof the Government Revenue and 
cesses for these separate accounts. The 
defendant on his part produced certain 


challans showing payment by him, but some 
of the challans mentioned, three, as 
the number of the separate accounts. 
The mortgage bond itself did not give’ 
thenumber of the separate accounts. . 
The trial Court accepted the challang 
produced by the defendant as proof of the - 
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fact that he had all along paid the Govern- 
ment Revenue and cessesand stipulated 
in the mortgage bond and accordingly 
passed a preliminary decree declaring that 
the mortgage money, Rs. 787-8-0,-was due 
from the plaintiff to the defendant and 
that ifthe plaintiff paid it into Court 
within two months the defendant shall 
deliver up all documents in his possession 
etc. On appeal the Additional Subordi- 
nate Judge held that there was no reason 
why the payment on account of the sepa- 
rate accounts No.3 should be credited in 
favour of the mortgagee; and he considered 
that the mortgagee should be allowed an 
opportunity of filing copies of some chal- 
lans relating to separate accounts Nos..4 
before the final account was made, as ‘it 
was represented that the defendant had 
lost some ofthe challans. He, therefore, 
set aside . the preliminary decree passed 
by the trial Court and remanded the case 


to the Munsif: 

“for giving an opportunity to the respondent 
for filing copies of the alleged lost challans, if 
any, and then to makean account on the principle 
pointed out above and pass a decree acoording- 


The mortgagee defendant appeals. It 
has been urged on behalf of the plaintiff- 
respondent thatthe appeal is incompe- 
tent. There is no dispute that the order of 
remand passed by the lower Appellate 
Court doesnot come within O. XLI, 
r. 23, which does not apply to cases 
‘where the trial Court has disposed 
of the whole suit. There is also no 
dispute that the only order of re- 
mand from which an appealis provided 
‘by the Code is an order passed ia 
O. XLIJ,r. 23: see O. XLII, r. 1 (u).. 
has’ however, been urged on ika 
of the appellant that the order of the lower 
Court amountsto a decree, inasmuch as 
it sets aside the preliminary decree passed 
by the trial Court. There are some re- 
ported decisions where such a contention 
has been accepted. But it is settled in 
this Court that an order of remand cannot 
be treated as a decree merely because it 
sets aside the decree ofthe trial Court: see 
Parmanand Kumar v. Bhou Lohar (1) and 
an Prasad Singh v. Mithu Rai 


The . learned Advocate for the -appellant 
has also urged that the order of the lower 
Appellate Court is a decree within’ the 


(t) 97 Tnd. Cas. 105; AIR 1926 Pat. 457;7P L T 
535; (1926) Pat, 333; 6.Pat. 160. 
È 103 “Ind. Cas. 722; A IR 1927-Pat.296;6 Pat, 
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definition and explanation given in s. 2 (2), 
Civil Procedure Code. A decree is de: 
fined as the formal expression of an ad- 
judication which, so far asregards the 
Court expressing it, conclusively deter- 
mines the rights of the parties with regard 
to all or any of the matters in controversy 
in the suit, and is preliminary when 
further proceedings have to ge taken 
before the suit can be completely disposed 
of. The contention of the appellant is 
that the lower Court has conclusively de- 
termined that the appellant is not to have 
any credit for the sums paidin by him 
in respect of the separate. accounts No.3. 
The definition of a decree is undoubtedly 
couched in very wide terms, but it is 
now settled law that not every finding 
will amount to a decree even though it 
may conclusively determine the rights of 
the parties with regard to some of the 
mattérs in controversy in the suit. 

Ashas been pointed out in such decis- 
ions as Chanamaleswami v. Gangadharappa 
3) and Dattaraya Purshottam v. Radhabat 
(4), the definition in s. 2, Civil Procedure 
Code, must be taken along with the provis- 
ions of the Ccde regarding the stage at 
‘which a decree may be prepared. To hold 
otherwise would mean that an appeal may 
‘be heard piecemeal and that is undesirable 
as it seems to be opposed tothe scheme of 
the Code asa whole: Moheshar Singh v. ` 
Bengal Government (5) and Tani Lal 
v. Fateh Mahton (6). In the case of re- 
demption_ suits there is specific provision 
in 0O. XXXIV, r.7 requiring the Court 
to pass a a Ka decree on defined 
lines; the decree is either to order that an 
account be taken orto declare the amount 
due, and to direct whatis to happen if the 
plaintiff does or does not pay. A compari- 
son of this rule withO. XX, r.17 makes 
it clear that directions by the Court with 
regard to themode in which the account 
is to be taken or.vouched will not, at least 
in redemptionstits, amount to preliminary 
decrees. 

In Peary Mohan Morkerjee v. Manohar 
Mookerjee (7) directions regarding the 
period of aéccunt and the method of ac- 


counting were takento amount toa pre- 
(3) £6 Ind. Cas, £85; 39B 339; AI R1914 Bom, 
149; 16 ‘Bom. LR 954 
(4) 60 Indi Cas. oi 44-B ‘627; ATR 1921 Bom, 
220; 23 Bom. LR $2 
(5) TMLA 283; 3 Ww È PO 45; 1Suther 825; 
1Sar 645(P 0.). 
(6). 97 jad Cas. `1;' AIR 1926 Pat, 514; (1926) ‘Pat. 
279; 8P 
4 74 Ind, Cia. 373; ATR 1924 ‘Cal, “1€0; “27 O.. 
289; 3 OLJ255. 
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liminay decree, but the suit was not based 
on a mortgage. ‘In our own Court, Ross, 
d.;held in Balaram Manjhi v . Jagannath 
Manjhi (8) that an order of remand direct- 
ing a partition according to certain princi- 
ples laid down by the Court of first ap- 
peal was not appealable. The lower Åp- 
pollag Courtin the present instance 
did notin my opinion, even purport to 
give tdmal expression to an adjudication 
which conclusively determined the sub- 
stantive remedial rights of the parties: 
see Municipal Committee, Nasil v. Collector 
of Nasik (9) already referred to. On the 
contrary, it set aside the decree of the 
‘Munsif and remanded the caseto him for 
taking an account onthe principle laid 
‘down andto passa decree accordingly. 
This last decree when passed by the trial 
Court willbe the preliminary decree in 
the .suit as provided in O XXXIV,r.7. 
‘The contention of the respondent must, 
therefore, be accepted. I hold that no 
appeal lies, There is no question of treat- 
ing the memorandum of appeal as an ap- 
plication in revision, because an applica- 
tion in revision was made by defendant 
and.dismissed by Scroope, J: see Dhup 
Pandey r. Narbleshwar Prasad v. Narayan 
Singh (Civil Revision No. 362 of 1931 
disposed of on July 10, 1931) to which 
the learned Advocate for the appellant 
has quite properly drawn my attention. 
It is also clear that thereis no question 
of jurisdiction involved in the case at 


this stage: see Parmanand Kumar v. 
Bhou Lohar (1) already referred to. The 
appeal is accordingly dismissed as in- 
competent. The respondent is entitled to 
his costs. 

D. Appeal dismissed. 


(8) 92 Ind. Cas, 681; AI-R 1925 Pat. 760. 
-(9) 28 Ind. Cas'589; 39 B 422; Al R 1915 Bom. 
42; 17 Bom. L, R. 324 
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KENDALL, J. 
BABU LAL— PLAINTIPR —ÅPPELLANT 
versus 

Sheikh NOOR MOHAMMAD AND ANOTHER 
_ — DEFENDANTS —RESPONDENTS - 
Transfer of Property Act (IV of 1882). s. 43— 
Mortgage—Security, if canbe transferred to any 
other property or to the interest of transferor in any 
other property—Admission by Pleader not recorded or 

acted upon~—Whether binding on party. 
A owned four houses P, Q, R andS In 1917, ‘he 
executed a mortgage ‘deed _ purporting to transfer 
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and S on the basis of his mortgage of 
- alleged that although the 
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houses P and Q to the plaintiff. In 1922, he.mort- 
gaged all four houses to: - the defendant. In the 
same year plaintif in execution of a simple money 
decree against A put all-the four houses to 
sale and. purchased them at auction. During the 
course of the execution proceedings an objection was 
made by one N that she owned half the house ‘and 
this objection wasallowed. After auction purchase, 
plaintiff applied for partition and as a result houses 
P and Q were allotted to M and ‘houses R . and S 
to plaintiff. In execution of a decree ‘for costs of 
this: partition suit plaintiff also purchased houses'P 
and:Q The defendant‘sued for sale on the ‘basis 
of his mortgage joining plaintiff as a party and 
his claim for priority of his mortgage of 1922 was 
allowed. Plaintiff then sued to put to sale houses R 
1917 and 
property mortgaged to 
him in 1917, consisted of the houses P and Q, yet 
as his mortgagor through him had exchanged this 
property for the houses R and S the security of the 
latter two housee was substituted and the- result was 
that.he could claim the whole. of the houses Rand:§ 
as his security and bring them to sale: 

Held, that the houses P and Q were separate and 
distinct from R and Sand as the property originally 
mortgaged was houses Pand Q, the interest in the 
houses R and S which the mortgagor may he said 
to have acquired was not an interest in houses P 
and Q and that there was no authority for the pro- 
position that the security could be transferred to 
any other property, or . to the transferor's interest 
in any other property. Muhammad Afzal Khanv. 
Abdul Rahman (?) and Debi Prasad v. Jai Karan 
Singh (34, ining ahe 

Where it is not clear thatan admission by the 
Pleader was recorded and acted on as an admission, 
the party is not bound by it Nand Kishore Raiv. 
Ganesh Prasad 1), referred to. aig 

S. C. A. from a décision of the Additional 
Subordinate Judge, Jaunpur, dated July 21, 


1932. 


Mr. Gopalji Mehrotra, for the Appellant. 
Mr. Mukhtar Ahmad, for the Respondents, 


Judgment.—This is a plaintiff's appeal 
agaiust a decree and order of the Second 
Additicnal Subordinate Judge of Jaunpur, 
modifying the decision of the trial Court. 
The circumstances of the case are as fol- 
lows —One Waris Ali owned four houses 
which are called P.Q,R and S. In1917 
he executed a deed of mortgage purporting 
to transfer the houses P and Q, to the 
present plaintiff-appellant. In 1922 he 
mortgaged all four. houses to Noor Moham- 
mad, the defendant-respondent. In the 
same year the plaintiff in execution of a 
simple money decree against Waris Ali 
put all these four houses to sale and pur- 
chased them at auction. During thecourse 
of the execution proceedings an objection 
was made by Musammat Batul Bibi to the 
effect that she owned half the houses and 
this objection was allowed. After his ‘auc- 
tion purchase the plaintiff-appeliant -ap- 
plied for partition, and as a result, of that 
partition between him and’ Musamma 
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Batul Bibi the two houses P and Q were 
allotted to Musammat Batul Bibi and R and 
S to the plaintiff-appellant. In execution 
of a decree for costs of this partition suit the 
plaintiff-appellant also purchased the 
houses P and Q. Noor Mohammad next 
sued for sale on the basis of his mortgage 
of 1922, and the plaintiff-appellant was 
joined asa party and claimed priority for 
his mortgage of 1917, which claim was al- 
lowed. The plaintiff appellant has now 
sued to put to sale the houses Rand S on 
the basis of his mortgage of 1917. His 
case was that although the property mort- 
gaged to him in 1917 consisted of the houses 
Pand Q, yet as his mortgagor through him 
had exchanged this property for the houses 
Rand S, the security of the latterto houses 
was subsituted, and the result is that he 
can claim the whole of the houses R and 9 
as his security and can bring them to sale. 
The trial Court decreed his suit, but the 
lower -Appellate Court has held that as 
what was mortgaged in 1917 was only half 
the houses P and Q therefore the substi- 
tuted security only passed to half the 
houses R and S and has given a decree ac- 
cordingly. f 

It has been argued in second appeal that 
this docision was wrong. If tbe houses P 
and Q had passed tothe plaintif appellant 
at partition there can be no doubt that 
owing to the operation of s. 43 of the Trans- 
fer of Property Act, the whole of those houses 
could have been brought to sale by the 
mortgagee and it is argued from this that 
as the doctrine of substituted security has 
been applied, that is to say, that as the 
security of houses P and Q, which was 
given by the mortgagor to the mortgagee 
in 1917, has been transferred as result of 
the partition to the houses R and S, the 
whole of these houses is liable to be sold. 
This argument was considered in the lower 
Appellate Court. The learned Additional 
Subordinate Judge has remarked that Coun- 


sel for the appellant conceded. 

“in plain words that the plaintiff could claim his 
money back by thesale of one-half interest only in 
houses R and S.” 


BABU LAL V 


and it has been argued that this 
admission by the plaintiff's Counsel 
must act as a bar to pursuing the 


argument in this Court. In the case of 
Nand Kishore Rai v. Ganesh Prasad Rar 
(1) it was held that an admission by Counsel, 
even ifit be an admission of law, must 
pe held to be binding in second appeal. 
There are, however, two reasons why I 

d) 118 Ind. Cas, 166; AT R 1929 All, 446; Ind, Rul, 
(1929) AIL 775. 
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should not hold myself bound by this so- - 
called admission. In the first place it is 
not clear that it was recorded and acted 
on as admission, and in the second place 
the lower Appellate Court has considered 
the question on its merits and has not held 
itself to be bound by that admission. On 
the merits, however, I am convinced that 
the decision of the lower Appellate Court 
is correct. Under s. 43 of the Tibnsfer of 
Property Act: 

“Where a person erroneously represents that he 
is authorized to transfer certain immovable prop- 
erty and professes to transfer such property for 
consideration, such transfer shall, at the option of 
the transferee, operate on any interest which the 
transferor may acquire in such property at any time 
during which the contract of transfer subsists. ' 


Waris Ali did erroneously represent that 
he was authorised to transfer the whole of 
the houses P and Q and under s. 8 of the 
Act the interest which the transferor was 
then capable of possessing in the property, 
viz., one half, as was subsequently proved 
in the proceeding which terminated in the 
partition. Ifthe mortgagor had subsequent- 
ly acquired the whole of those houses it 
would have been at the option of the mort- 
gagee to proceed against the whole of those 
houses, tiz., the houses P and Q. I can 
find no.authority, however, for the proposi- 
tion that the security could be trans‘erred 
to any other property, or tothe transferor’s 
interest in any other property. J have been 
referred to the decisions in the cases of 
Muhammad Afzal Khan v. Abdul Rahman 
(2) and Debi Prasad v. Jai Karan Singh (3) 
but these cases relate to transfers of shares in 
undefined undivided property where there haa 
been a subsequent partition. The plaintiff- 
appellant would have been: on entirely 
different ground if he could have showm 
that the property mortgaged to himin 1917 
was a part of an undivided share in common 
property. The houses P and Q however 
were separate, and distinct from R and 5; 
and as the property originally mortgaged 
was the houses P and Q, I cannot hold 
that the interest in the houses R and S 
which the mortgagor may be said to have 
acquired through his mortgagee was in any 
Sense an interest in the houses P and Q. 
For these reasons I am of opinion that 
there is no force in the appeal and it is 
dismissed with costs. < 

App 


NOOR MOARAMMED 


x, eal dismissed, 

(2) 189 Tad. Cas 85;A I R 1932 P O 235; Ind. 
Rul. (1932) P 0.285390 WN 824; 360 WN 1129; 
36 LW 458; (19327) M WN 1063. 63 M L J 664; 
(1932) A L 7.909; L R13 A 350;16 RD 592; 56 O 
LJ 324; 13 Lah. 702; 35 Bom. L R1; 34PLR 63 
(PO), < a 
_ (3) 24 A 479; A W N 1902,125. . 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 24 of 1933 
February -23, 1934 
Mu- erst AND KING, JJ. 
PARBHU LAL Puraintirr— 

APPELLANT 
YETSUS 
BADRI - DEFENDANT -RESPONDENT 

Practice—Second appeal— Point of law not taken 
earlier, whether can betaken at any time—Suit for 
ejeclment— Defence that house was purchased with 
earnings of defendant—Nature of proof required for 
defendant to succeed 

A point of law may be taken at any time provided 
that for the decision of that point no fresh finding 
is necessary. If the facts admitted or if the finding 
of the Court be enough for the decision of the point 
of law, a Court is bound to hear it and if necessary 
give effect to it, Suraj Mal v, Triton Insurance Co. 
Ltd, (1), Prem Narain v. Ram Charan (2) and 
Official Liquidator of M. E. Moolla Sons Limited v, 
Mis Perrin R Burjorjee (3), relied on, Ram Kinkar 
Rai v. Tufano Ahir (4) held no longer good law 

The plaintiff sued for ejectment of the defendant 
from apart ofa house on the allegation that the 
defendant had rented the samefrom the plaintiff on 
a small rent, and having not paid the rent was in 
arrearand had refused to quit the premises in spite 
of notice to quit being given to lim. The defence 
was that the defendant was an adopted son of the 
plaintif, that the plaintiff was old and unfit to do 
any work ondthat out of the earnings of the 
defendant the house had been purchased: : 

Held, that the fact that the defendant's earn- 
ings were kept by the plaintiff with his own earnings 
would not make the coffers of the plaintiff the coffers 
of a joint Hindu family nor even the coffers of people 
who were: partners in any venture, From the mere 
fact that the defendant's earnings were kept with tle 
Plaintiff, it would not follow asa matter of law tbat 
any purchase-.made by the plaintiff would also be 
the defendant's property. Some legal relationship 
must be shown which would entitle the defendant to 
claim the property un account of the only fact found, 
that the money of the parties was kept by the plain 
tiff. .Bither the family must be joint or the parties 
must he in the position of partners so that theact of 
one may be the act ofall the partners and it must be 
further shown that in the matter of purchasing a 
house the plaintiff was acting as a partner of the 
defendant and that the defendant had no interest in 
the property. a 

.L. P. A. against a judgment of Sulaiman, 
C. J. dated May 1, 1933, under s. 10 of 
Letters Patent Appeal in S. A. No. 742 
of 1930. i 

Dr. K. N. Katju and Messrs. G. S. Pa- 
thak and S. K. Mukerji, for the Appellant. 

Messrs. P. L. Banerji and Panna Lal, for 
the Respondent. 


Judgment.—This is an appeal from 
the judgment of a learned single Judge of 
this Court and to appreciate our judgment 
it would be necessary to know the facts 
with some detail. 

The plaintiff whois the appellant before us 
brought the suit out of which this appeal 
has arisen for theejectment of the defend- 
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ant from a part of a house on the allegation 
that the defendant had rented the same 
from the plaintiff, on a small rent and 
having not paid the rent, was in arrear 
and had refused to quit the premises in 
spite of notice to quit being given to 


him. 


The defence was that the defendant was 


an adopted son of the plaintif 
that the plaintiff was old fand unfit 
to do any work and that out of the 


earnings of the defendant the house had 
been purchased:— 

The Court of first instance framed three 
issues namely, 

1. Whether the house in suit belongs 
exclusively to the plaintiff or does it belong 
jointly to the parties and was purchased 
by joint money ? 

2. Is the defendant an adopted son of 
the plaintiff and is his adoption valid? 

3. Did the defendant take the house in 
suit on hire from the plaintiff? If so on 
whatrent ? 

The Court found on Issue No.2 that 
there was no adoption at all and further 
found that the house belonged to the plaint- 
iff having been purchased by him and. 
that the defendant having lived for a long 
time with the plaintiff lived on the pre- 
mises in the same way as he did before 
and that there was no contract of hiring. 
The learned Munsif decreed ihe suit on 
the ground that the property being the 
plaintiff's, the defendant was bound to 
vacate it at the instance of the former, 
The defendant went up in appeal to the 
lower Appellate Coun and the judgment 
of the learned Subordinate Judge on 
appeal has been a matter of great con- 
troversy in this Court. We shall come to 
the judgment later on. The appeal came 
up before a learned Single Judge of this 
Court and it was dismissed mainly on the 
ground that it was concluded by a finding 
of factand the Counsel for the appellant 
was not in a position to certify that there 
was no evidence tosupportthe finding, 

In this Letters Patent appeal the learned 
Counsel for the respondent has argued that 
the learned Counsel for the appellant has 
urged a point which was not urged before 
the learned Single Judge and that there- 
fore we should not hear him. On this 
point, decisions of their Lordships of the 
Privy Council are conclusive. A point of 


. Jaw may be taken at any time, provided 


that for the decision of that point no fresh 
finding be necessary. If the facts admitted 
or-ifthe findings of the Court be enough 
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for the decision of the point of law, a Court 
is bound tohear it and if necessary, give 
effect toit. Inthe case of Suraj Mal v. 
Triton Insuranee Co. Ltd. f1) a point of law 
was taken for the first time before their 
Lordships of the Privy Council and was 
given effect to. Since then, there have 
heen other decisions of their Lordships of 
the Privy Council and the practice of the 
English Courts is lo the same effect. In 
Prem Narain v. Ram Charan (2) the want 
of proper sanction by the Local Govern- 
ment was allowed to be taken in a suit 
instituted under s. 92 of the Civil Procedure 
Code for the first time by their Lordships 
of the Privy Council though the point ‘had 
never been urged in India. In Official 
Liquidator of M. E. Moolla Sons Limited 
v. Mrs. Perrin R. Burjorjee (3), their Lord- 
ships quoted with approval the following 
from an English decision of the Appeal 
Court : 

“When a question of law is raised for the first 
time in a Court of last resort upon the construction 
of a document or upon facts either admitted or 
proved beyond controversy, it is not only competent 


ut expedient in the interests of justice to entertain 
the plea” 


In view of these Privy Council prono- 
uncements, the Full Bench decision of 
this Court which limited the points of 
law which could be taken for the first 
time in the High Court must be deemed to 
be no longer good law vide Ram Kinkar 
Rai v. Tufani Ahir (4). 

Now we take up the judgment of ihe 
learned Subordinate Judge whose findings 
of facts are to be accepted by us in second 
appeal. It appears that the defendant's 
‘case underwent change from time to time, 
We have already mentioned that his plea 
against the plaintiff's claim for ejectment 
was two-fold, namely he was the adopted 
son of the plaintiff and impliedly therefore, 
had suchright in the house of the joint 
family as the plaintiff himself and that the 
plaintiff had become incapable of earning 
and the property was purchased with 

(1) 86 Ind, Cas. 545; 52 C408; 283A LJ 105;AIR 
1925 P O 83; (1925) M W N 257; L RG A(P O) 6; 
27 Bom LR 770; 290 WN 883;49 MLJ 126; 5214 
126 (PO). 

-(2) 136 Ind. Oas, 461: 59 I A121: 9 OW N53: AIR 
1932 P 051; 36 O W N 257; 35 L W 294: 55 OLJ #4; 
11932) A L J182; 62 M L J 249; 34 Bom. LR 494; 
‘Ind, Kul. (1932) P © 125 (P O). 

(3) 176 Ind. Cas. 737; (1939) A L J 
(1932) P O 151; AIR 1932P O 118; 36 OWN 677; 
55 O LJ 362; 10 R 242; (1932) M W'N 680; 31 Bom’ 
fp yeh 36 L W 75; 63M LJ 131; -59 I A 161 
( (4) 133 Ind. Cas. 428; (1930) A LJ 1601; AIR 
TB All. 35; 53 A 65; Ind, Rul. .(1931) -All, 663 
(FB). 


706; Iad. Rul. 


PRABHU LAL %. BADRI 


14910 


defendant's own money. The last plea inm- 
plied that the plaintiff had no interest what- 
soever in the property in suit. When the 
slatement of the parties was reccrded under 
O. X r.2, the defendant stated that his 
earnings were kept with the plaintiffs and 
with this joint fund, the house, a part of 
which was in suit, had been purchased, 

The learned Subordinate see our 
opinion, entirely misconceived the defence 
when he formulated the same in his judg- 
ment in the following language: 

“He further pleaded that he was depositing his ear- 
nings with the plaintiff and ‘out of the blended fund 
of the family this house was purchased.” 

The learned Subordinate Judge found 
in agreement with the Munsif that the 
defendant had not been adopted by „the 
plaintiff. He found that the defendant 
had been left by his mother as a 
mere child with the plaintif, that 
the plaintiff brought up the defendant 
and that the defendant lived with him 
like his own child and messed with the 
plaintiff as a member of his family. He 
further found that it was ihe plaintiff who 
had rented a shop for the defendant to 
occupy and thatit was the plaintiff who 
arranged for and defrayed the expenses 
of the defendant’s marriage. Now on these 
findings there could be no question of 
“blended fund of the family.” It is pos- 
sible that the learned Judge in stating the 
facts ofthe case was merely trying to 
to put in a smallcompass the defendant's 
pleadings, but we fearthat his idea thas 
the defendant somehow or other was amem- 
ber of a joint family with the plaintiff has 
coloured his judgment materially. 


The learned Subordinate Judge found as 
to the payment of the consideration as 
follows: : f 

“On going through the evidence on this-record, 
1 have to agree with the learned Munsif that so 
far as -the sale deed goes, it does not indicate 
that the defendant had any share init and that 
there was no definite evidence on behalf of the 
defendant that he paidany part of the considera- 
tion.” 

This wasa clear finding of fact that the 
defendant had-failed to prove ‘that he 
had paid any part of the consideration 
money. : | 

The learned Judge then found that since 
the defendant began to earn, he handed 
over his earnings to the plaintiff and lived 


with the ‘plaintiff. Having said so, the 
learned Judge remarked as follows:— 
“Though the -plaintif did‘not ‘%ave'a legal 


status to the ‘defendant, both lived ‘together like 
members of a -joint..family for , a long time and 
it is almost impossible to say “that the consideration 


ere 
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of the deed came from the exclusive purse of the 
plaintiff.” 


It is on the finding just quote l that great 
stress - hag been. laid by the.learned Counsel 


for. ‘the respondent as being conclusive of. 
the case,against the plaintif. The learned - 


Subordinate Judgeadmits that there was 


no.question of the joint family. between the - 


parties, The fact then that the defendant's. 
earnings - were.. kept by the. plaintiff 
with his own - earnings would not, 


make: the. coffers of the plaintiff the 
coffers of a joint Hindu family nor even 
the coffers of people who are partners 
in any venture. From the mere fact. that 
the defendant's earnings. are kept with the 
plaintiff, it would not follow as a matter of 
law- that ‘any purchase made by the plaint- 
iff would also be the.defendant’s proper- 
ty. 

We have already pointed out that the 
learned. Judge was not satisfied that there 
was any definite evidence that. the defend- 
ant had paid any part of the -consideration 
money.- If that was so, it was wrong on 
the partof the learned ‘Subordinate J udge 
to infer from the fact that the defendant's 
money was kept by the plaintiff with his 


own, that the defendant became the owner : 


of. the property. Some legal relationship 
must be shown which. would entitle the 
défendant .to claim the property on. ac- 
count, of the only fact found, 
money: of. the parties was kept by the 
plaintiff, Hither. the family must be joint 
or-the -parties must be. in the. position of 
partners.so that the act of one may be the 
act of all . the partners and it must be 
further shown thatin the matter of pur- 
chasing a house the’ plaintiff was acting 
as a partner of.the defendant. 

If-it be true that the defendant has sepa- 
rate funds of his own and he deposits the, 


same: with the plaintiff, the purchase would’ 


not -þe for the benefit of the defendant even 
if it be a, fact that, in making the purchase, 


the, plaintiff,-for want’ of sufficient funds 


of his own, had to use for the time being the 
defendant’ s Moncy., 


On the findings of ihe learacd Subordi-. 


nate Judge, therefore, it does not follow, 
indeed it is impossible to hold, that the de- 
fendant has any interestin the property in 
suit. ` 

It was.strongly. argued on behalf of the 


respondent by Mr. Pearey Lal Banerji that. 


we should remit.an issue to the lower 
Appellate Court to find out whether the re- 
lationship between thé parties “was really 


not that of partners because’ ‘the defendant . 
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stated in his examination that, “out of the 
joint funds the property had been purchas- 
ed.” We havenot found it necessary to 
remit any such issue. We have heard the 
entire evidence of ihe defendant and. we- 
are of opinion that- the statement, quoted 
above wasoaly a part of the defendant's 
general case. The statement was never 
meant to bea separate or independent 
plea raising an independent issue. 

The result is thatthe appeal succeeds.. 
We set aside the decree of this Court and 
the decree of the learned Subordinate 
Judge and restore the decree of the Munsif 
decreeing the plaintiff's suit with pro- 
portionate costs. The appellant will- have 
his costs inthe Court of the Subordinate 
Judge and at the two hearings of this.Court 
proportionate to his success and shall pay. 
costs to the respondent in.proportion.to the 
latter's success. 


N 7 Appeal allowed. 


BOMBAY HIGH COURT . 
First Civil Appeal No. 169 of .1929 
i June 22, 1933 
BAKER, AcTG. O. J., AND Divarta; J. 
JAMSHEDJI PESTONJI HODIWALA 
AND OTRERS—PLAINTIFF3 —APPELLANTS 
versus 
DORABJI KUVERJI CHARNA 

AND OTHERS —DRAFENDANTS — RESPONDENTS - 

Limitation Act (IX of, 1908), s. 10—Éxpress 
trustee—Property vested, for specific. purpose—Pur- 
chase of property for Parsi.. Anjuman—Mortgage of, 
property—Adverse possession—Applicability of’ s, lu‘ 
—Refund of purchase money—Transfer of Property 
Act, (LV of 1882),8, 41—Applicability of. 

The plaintiffs, who are three persons, sued, as 
representatives of the Parsi Anjuman of Chikhli. 
The suit was to recover two houses which had ‘been 
mortgaged by defendant No. 1 to defendant : No. 4. 
Their case.. was that originally the . father . of 
defendant No.1 and two other persons, who were 
the vahivatdars or managers of the old. Agyari 
or. fire-temple of Chikhli and were represen- 
tatives of the Parsi Anjuman, purchased- the two 
houses, which were on.either side of the Agyari, for 
the Anjuman, but subsequently, defendant - No. l’s 
father, treated this property .as his own and ` mort- - 
gaged it to various Persons ‘and ultimately ` to de- 
fendant No..4 who was in possession. Defendants - 
Nos. 1, 2 and 3 .were brothers, The only contending 
defendants were defendants Nos. 1 and 4:- 

‘Held, that in the mofussil Parsis were governed by, 
rules of justice, equity and good , “conscience, 
the vendees, and his two associates, were acting- on - 
behalf of the Anjuman, the purchase.. wasifor the, 
Anjuman, and was made, for: the express. 
purpose of guarding against the. danger of these. 
two houses, which adjoined the. fire-temple: on either 


4. side from falling into non-Parsi hands and. thereby, 


causing some annoyance or obstruction.to-the religious 


`~ 
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ceremonies to be performed there, and that there could 
not bea clearer instance ofan express trust, the 
property having become vested in these three ven- 
dees for a specific purpose, namely, the maintenance 
of the fire-temple without interruption and avoidance 
of the poasibility of alienation of the houses on 
either side and as there was an express trust or a trust 
fora specific purpose, s. 10 of the Limitation «ct 
applied and a suit would not be barred by limita- 
tion. g 

{Case law reviewed.] i 

Held, further, that defendant No. 4 would not be 
entitled to the protection of s. 41 of the Transfer of 
Property Act since it did not appear that he 
enquired into the title of the mortgagor as carefully 
as he ought to have done 

F. C. A. from a decision of the Joint First 
Class Subordinate Judge, Surat, in Regular 
Civil Suit No. 781 of 1926. 

Mr. H. C. Coyajee, (with him Messrs. 

Samethan, Byrne & Lambert), for the Appel- 
lants. 
- Mr. K. Mc I Kemp, (with him Messrs, 
K. N. Koyajee, H. M. Choksi, N. H.C. 
Coyajee and K. F. Ostad & Co.), for ihe 
Respondents. | 

Baker, Actg. C.-J.—This is an appeal 
from a decree of the First Class Subordi- 
nate Judge of Surat dismissing the plaint- 
iff's suit. The plaintiffs, who are three in 

“number, sue as representatives of the 
Parsi Anjuman of Chikhli. They sue to 
recover two houses which have been mort- 
gaged by defendant No. 1 to defend- 
ant No, 4 and put very shortly, their case 
is that originally the father of defend- 
ant No, 1 and two other persons, who were 
the: vahivatdars or managers of. the old 
Agyari or fire-temple of Chikhli and were 
representatives of the Parsi Anjuman, pur- 
chased these two houses, which are on either 
side of the Agyari, for the Anjuman, but 
subsequently, defendant No. i's father 
treated this property as his own and mort- 
gaged it to various persons and ultimately 
to defendant No. 4 who is at present in 
possession. Defendants Nos. 1, 2 and 3, 
are brothers. The only contending defend- 
ants are defendants Nos. 1 and 4. Defend- 
ant.No. 1 is the son of Kuverji Mancherji, 
who was one of the original vendees and 
the person who set up his own title to the 
property. Defendant No. 4is a mortgagee 
now in possession from defendant No. 1, 
and defendant No, 5 is one of the trustees 
and is merely a proforma defendant and 
the remaining defendants Nos. 6 to 10 are 
members of the Anjnman, who appear in 
response to the notice given under O. I.r. 8, 
and some of them support the plaintiffs and 
some support the defendants. 

The two principal points which arose in 
the case were whether the purchase by 
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Kuverji and his two’ co-vendees was in 
their capacity as trustees of the Parsi 
Anjuman of Chikhli or in their individual, 
capacity and whether the suit was barred 
by limitation or whether it was governed 
by s. LO of the Indian Limitation. Act. 

The Subordinate Judge found, after 
taking evidence, that Kuverji and his two 
co-vendees were trustees of the Anjuman. 
and that the purchase was made on behalf 
of the Anjuman. But he held afterwards 
that they were not express trustees for the 
purpose of this sale and relying on the case 
of Vidya Varuthi v. Balusami Ayyar (1), 
he held that s. 10 of the Indian Limitation 
Act would not apply and, therefore, the’ 
suit was barred by limitation, the adverse 
possession of Kuverji having begun from 
1891. The plaintiffs have appealed against 
this decision. 

The details of the various transactions 
with regard to the property have been set 
out by the learned Subordinate Judge -in 
considerable detail in his judgment and I 
do not think it necessary to repeat them all 
as they are not disputed. The essential 
facis in connection with this appeal, put 
shortly, are that in the year 1885 Kuverji 
Mancherji, who is the father of defendant 
No. 1, Dadabhai Dajibhai and Burjorji 
Bhikhaji purchased these two houses, which 
are now in dispute and which stand close on 
either side of the old Agyari at Chikhli, from 
a representative of the family of the founder 
of that Agyari. The Agyari was-founded by . 
alady named Sukhlibai. The exact date is ` 
not known, nor have we got the document 
by which it was transferred to the Parsi - 
community. At the time of this sale,” 
which is Ex. 41 (at p. 70 of the record) 
dated March 11, 1885, the two houses be- 
longed to one Dorabji Rustomji Dhakmar, - 
who was a descendant of Sukhlibai, and | 
he sold these two houses to these three 
persons on behalf of the Agyarifor Rs. 1,201. 
Now, it is to be noted that in this document 
these three persons, the vendees, described 
themselves as the persons carrying on 
vahivat on behalf of the Anjuman of the’ 
Juni Agyari of Kasba Chikhli, and at the 
close of the document it is stated that these 
two houses stand on each side of a house 
“which has been in former times given to 
you (meaning the vendees), that is, to the 
Parsi Anjuman” by the vendor's ancestors, 
The sale is subject to three conditions. 


(1) 65 Ind Oas. 151; 44 M 831: 24 Bom LR 629; 
(1921) M W N 449; 4 MLJ 346:3 U PLR(PO) 


. 62; I5 L W778: 30 MLT 66;3 PL T 45-4314 


302; 26 O WN537; 20A LJ 497; A IR1922P 0 - 
123 (P 0). 4 
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The first is that the houses are not to be 
sold because they stand on either side of 
the Agyari. 
no obstruction should be offered to any 

. charitable Parsi who desires to build a 
large fire-temple on the site of all the three 

‘houses, and the third condition is that if they 
are let they should only be let to Parsis. 

-It has been argued by the learned Coun- 
sel on Ubhalf of the respondents that the 
existence’sf these three conditions in the 
sale deed indicates that the sale was not 
to these three persons as trustees of the 
fire-temple but to them in their private 
capacity. But if that was so, there was 
no necessity to describe themselves as 
vahivatdars of the Agyari.. It is quite clear 
. that the purpose for which these two houses 
were acquired was lo prevent any building 
being erected on their sites which might 
prove inconvenient to the Agyari which 
stood between them. That is an object 
which was in the interests of the 
temple, and the only persons to carry out 
that object were the trustees of that temple, 
and that is, asa matter of fact, what has 
been done by the sale deed, and the admis- 
sions in‘ this sale deed are further confirm- 
ed by the mortgage deed on the same day, 
Ex. 52 (at p. 76), which was passed by 
these three same vendees, namely, Kuverji 
Mancherji and two others in favour of one 


Fakirji Ratanji to whom the property was. 


mortgaged on the same day that it was 
‘ purchased for the purchase money of 


Rs. 1,201. It seems that the Anjuman was: 


‘not in a position to pay the whole of the 
sale price as will appear from what has 
been stated before. It is obvious that the 


object for which these houses were purchased. 


| was to prevent their going from Parsi into 
non-Parsi hands. They were not immediate- 
ly wanted and therefore, there was no 
objection to mortgage them to a Parsi. 
~They were, therefore, mortgaged on the 
same day that they were bought but this 
mortgage deed contains the same reference 


to the mortgagors being the persons carry- 


ing on vahivat on behalf of the Anjuman of 
the Juni Agyari and then thereis a very 
clear statement : 

“ We have his day on behalf of the Anjuman of 
the Juni Agyari of the Parsis purchased from Parsi 
Dorabji Rustomji Dhakmar of Navsari thé two houses 
in question.” 

In. view of these two very plain statements 
` in the two documents, I do not think that 
there can be the slightest doubt that these 
two houses were purchased by these three 
persons acting as trustees of the Parsi 
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Anjuman. They were purchased for and 
on behalf of the Parsi Anjuman, and there 
is also an entry in the books of the Shroff 
with whom the Anjuman kept their money,. 
of Rs. 50, to be paid as earnest money to a 
person living at Navsari for the purchase 
of their houses. That is in January,’ 
whereas the purchase is in March. The 
entry is Ex. 183 (at p. 183) and is dated 
January 4, 1849, and says :— 

“ Rs 50 debited to the khata of the Parsi People's 
Panchayat. Rs 50 fifty in cash paid for giving as 
Bana (earnest money) at Navsari for building for the 
Agyari in the bazar.” a i 

It has been argued by the learned Counsel 
on behalfof the respondents that there is no 
evidence prior to this purchase that there 
had been any trustees of this Anjuman and 
that anything had been done by them on 
behalf of the Anjuman. There are certain 
accounts put in which show that small 
sums had been withdrawn by various 
persons including Kuverji on behalf of the ` 
Parsi Anjuman from the moneys which they 
had deposited with the witness. But in 
view of the plain statements contained both 
in Exes. 41 and 42 and the repeated state- 
ments that the purchase- was made on 
behalf of the Agyari by these persons’ acting 
as vahivatdars of the Anjuman, I do not 
feel the slightest doubt that the finding of 


the learned Subordinate Judge on the 


second issue is correct and also on the 
third issue, that is, that the properties were 
purchased by these three persons for the 
Parsi Anjuman of Chikhli as alleged in- 
para. 3 of the plaint and that the Parsi 
Anjuman of Chikhli is the owner of the 
properties in suit. i 

The subseguent history of the property is 
rather complicated and I need not go into 
it in detail, First of all the two co-vendees 
along with Kuverjı sold their interest in 
the property, such as they had, to him by 
two deeds on the same day, by Ex. 43 
(at p. ¢0) Burjorji Bhikhaji and, on the 
same day the other purchaser sold his 
interest in. the property to Kuverji on 
December 31, 1890 and thereafter Kuverji 
began to treat the property as:his own. 
He mortgaged it again and again and in 
each instance as his own property. Some 
of the mortgages have been redeemed. On 
his death, which happened in 1914, he 
left three sons, defendants Nos. 1, 2 and 3. 
Defendants Nos. 2 and 3, relinquished their - 
interest in this property to defendant No. 1 
who is the contending defendant. Ido net’ 
think it 18 necessary to go through all these 
documents which have been detailed by the 
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Subordinate Judge..[t is quite clear that from 
1891 Kuverji, the father of defendant No. 1, 
treated this property as his own, and ap- 
parently no objection was raised by the 
Parsi panchayat. Utimately, on August 23, 
1924, by Ex. 54 (at-p. 108) and. Ex. 55 
(at-p. 111) on the same day, defendant. 
No. 1 mortgaged both these houses to de- 
fendant No. 4, the total amount ofthe two 
mortgages being Rs. 5,000. 


It has been found that the Anjuman is 
the owner ofthese properties and they were 
purchased by Kuverji and .the. other two 
vendees for the Anjuman. The only ques- 
tion which arises is whether there is any- 
thing which prevents the Anjuman from 
recovering them from thë defendants. The 
learned Subordinate ` Judge is of opinion 
thats. 10 of the Indian “Limitation ‘Act, 
which is the only section which could save 
limitation does not apply to the present 
case, and therefore, the suit is barred by 
limitation, the adverse possession of Kuverji 
having begun as long ago as 1891. The 
learned Judge has relied on the principles 
laid down in the Privy Council case of. 
Vidya. Varuthi v. Baiusami Ayyar (1), but 
that is a case which deals with Hindu 
and Muhammadanendowments and has no 
application whatever to the present ‘case 
which is a case amongst Parsis, In the 
mofussil Parsis are ‘governed by rules of, 
justice, equity and good conscience as has, 
been laid down in the cases of Mancharsha 
Ashpandiarji, v. Kanirunnissa Begam (2) and 
Mithibai v. Limji Nowroji Banaji' (3), and 
the learned. Counsel for the appellants has 
argued on the strength ofa series of deci- 
sions, that this is clearly a case in which’ 
the property has become vested in trust in 
Kuverji for a specific purpose, and that it 
is an express trust, and in support of this 
proposition he has ‘quoted a number of cases 
beginning with Chintaman Ravji v. Khande- 
rao Pandurang (4). He has also relied on 
the cases of Soar v. Ashwell (5). Secretary’ 
of State v. Radhika Prasad Bapuli (6) 
Secretary of State for India in Council 
v. Bapuji Mahadeo (7), Moosabhat v. 
Yacoobbhai (8), Mathuradas v. Vandrawan- 


(2)5 B HOR 109. 

(3) 5 B 506. 

(4) 107 Ind. Cas. 705; 5? B ibi. 
A I R1928 Bom. 58, IL T40B7 
* 6) (1893). 2 QB 390;4 R 602; 69 L T 585; 42 W Re- 


65. 
(6) 74 Ind. Oas. 785; -46 M 259; A I R 1923 Mad, 
664; 44- M L J 685; 18 L W210. 
“(71) 31 Ind. Cas.” 277; -39 B 572; 17 Bom: 5 Ot S 
I. R1915 Bom. 282. 
(8) 29- B 267; 7 Rom, L R 45. 


70 Bom. L R 45; 
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i das (9), Narrondas v. Narrondas (10) and: 


Bhurabhai v. Bai Ruamani (11), and on 
the case of Burdick v. Garrick. (12); 
which is a case of an agent occupying- 
a fiduciary position. 

It has been aruged by the learned: 
Counsel for the respondents that assuming: 
that we have a trust, the transaction is 
not incidental to the execution of the 
{rust and at the most, even if @he pur- 
chase by the three vendees was on behalf . 
of the Anjuman, it was a purchase. 
merely .as-an agent, and. it is only in 
very exceptional cases that an agent- could 
be regarded as a trustee for the | purpose 
of saving limitation. 

I do not know whether it is necessary - 
to go through all the cases which have . 
been quoted by the learned Counsel for 
the appellants. I think it is quite clear 
that in the present case the vendees,i.¢., 
Kuverji and his two associates were. 
acting on behalf of the Anjuman, the 
purchase was for the Anjuman, and the 
purchase was made for the express pur-, 
pose of guarding against the danger of 
these two houses ~ which adjoined ihe, 
fire-temple on either side. from falling- into 
non-Parsi hands and thereby? causing, 
some annoyance or obstruction etésthe. 
religious ceremonies to be- performed: ‘theré: 
and I do not think that there could 
be a clearer instance of an express trust,. 
the property having become vested in: 
these three vendees-for a specific purpose, 
namely, the maintenance of the fire 
temple without interruption and avoidance 
of the possibility of alienation of. the: 
houses on either side. The case of. 
Chintaman Ravji v. Khanderao ‘Pandurang: 
(4), which has been relied on by the; 
learned .Counsel for the appellants, was. a: 
case where money was- handed over, by 
a widow to her brother. for. the . benefit, 
and education of her two minor-sons, cand’ 
it was held that the-money being. given: 
to the brother for the  boys—for their: 
benefit and education, it was vested in. 
him. for a specific purpose, in other: 
words, he was an express. trustee: . That: 
case is based on Soar v., Ashwell: (5). 
Then in Secretary of State v.. Radhika 
Prasad Bapuli (6) we have a case where: 
the East India Company and its successor 
the Government of India had become: 
trustees for a specie purpose for the, ` 

(9) 31 B.222; 8 Bom. 28. 

(10) 31 B 418; 9 Bom’ “G R 287, ` 

(11) 32 B‘394;-10 Boin “LR 540, 

` 112) (1870) 5 Ch. App.- 233 at p.239; - 
369; 18 W. R, 387. 
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discharge of certain -bonds issued in respect 
of certain liabilities, and it was held 
that the suit was not barred hy limitation 
by reason of s. 10 of the Indian Limi- 
tation Act. There are numerous cases 
of this Court, Sécretary of State for India 
in Council v. Bapuji Mahadeo (7) and 
Moosabhai v.. Yacoobbhai (9) and there are 
two cases of Mathuradas v. Vandrawandas 
(9) and Narrondas v. Narrondas (10). The 
„effect of these cases-I need not go 
through them all—is, as has already been 
stated, that where there is an ex- 
press trust or a trust for a specific 
purpose, s. l0of the Indian Limitation 
Act will apply and a suit will not be 
barred by limitation. I have already 
pointed ` out that this property was vested 
in the, purchasers for a specific purpose, 
a purpose which has been indicated and 
I am of opinion that s. 10 of the Indian 
Limitation Act will apply to save limi- 
tation, and that the view of the lower 
Court, which is founded upon a decision 
of the ‘Privy. Council which expressly 
refers only to Hindu and Muhammadan 
endowments and not to Parsi endowments 
as in the , present case, should be set 
abide,.:and~ therefore, the plaintiffs are 
entifléd to recover possession of the prop- 
erty in suit from the defendants. 

As regards defendant No. 4, it has been 
contended at some length by his learned 
Counsel that he was for very many years 
a tenant of these houses ‘from defendant 
No. 1 and defendant No. l's father, that 
he.had no reason to believe that defend- 
ant No, 1 was not the true owner of the 
property, and that he is, therefore, 
entitled to claim the benefit of s. 41 of 
the Transfer of Property Act. He also 
contends that having invested the whole 
of his life's savings in this mortgage, he 
would be without a remedy after posses- 
sion was taken away from him inasmuch 
as his personal claim against defendant 
No. 1 would now be barred. As to that 
the consideration. for the mortgage would 
only fail when the decree of the lower 
Court is reversed, that is from to-day, 
and as regards his right to rely on 
s. 4l of the Transfer of Property Act, it 
does not appear that he enquired into 
the title of his mortgagor-as carefully as 
he ought to have done. Defendant No. 1 
has admitted in his evidence that at the 
time when these mortgages of 1924 were 
written, the:previous documents connected 
with this property were there with the 
writer. Now, ‘although the writer's know- 
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ledge may not be . defendant No. 4's 
knowledge. I find it difficult to believe 
that defendant No. 4 was not aware of 
the existence of those documents, at any 
rate, ab that time, and the first two 
documents which are Exs. 41 and 42, 
which have been dealt with at some 
length ai the beginning of this judgment, 
clearly shows that the father of defendant 
No. 1, Kuverji, was not the owner of 
this property but was merely a trustee 
in respect of it.: In these circumstances, 
I would agree with the view which has 
been taken by the learned, Judge at the 
close of his judgment that had he held’ 
that there had been an express trust as 
contended by the plaintiffs, then defend- 
be entitled to the 


protection of of the Transfer of 


Property Act. 
In these circumstances the decree of the 
lower Court must be sei aside and a decree 
passed for the plaintiffs for the recovery: 
of possession of the property with mesne 
profits and costs throughout against’ 
defendants Nos. 1 and 4. The other defend- 
ants should pay their own costs. Mesne 
profits to be determined in execution. : 
Divatia, J.--I agree. The learned Judge 
below has found all the issues in the 
plaintiff's favour except one with regard’ 
to limitation and even that issue, really 
speaking, turns upon the construction of 
the recitals in Exs. 41 and 42. The - 
learned: Judge rightly held that under 
the sale-deed, Ex. 41, all the interest had 
been conveyed by it to the Parsi 
Anjuman through the three vahivatdars, 
but although he thus held that the interest 
conveyed was to the Anjuman, still -he 
went onto hold that the property had not 
been-vested in trust in those three persons 
for an express purpose and that the sale 
deed did not so vest allthe property con- 
veyed under it in those three vahivatdars 
for a specific purpose. In holding so the 
learned Judge fell into the double mistake 
of holding that the trust was created only 
by the document Ex. 41 and secondly 
that even if the trust could be held to be 
created, the trust was not for a specific 
purpose. 
- There is no doubt whatever .that the 
original trust was created when the 
Juni Agyari was made the subject- matter 
of the -trust and handed - over tothe Parsi 
Anjuman of Chikhli and although there 
is no definite evidence as to the date of the 
creation of the trust or its exact terms, there 
is no doubt that there is sufficient evidence 
RO | aro is £ z t 4 
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especially the intrinsic evidence contained. 
in Exs. 41 and 42, that a specific trust 
had been created and that the _ sale deed, 
Es. 41 had beenentered into only as an 
incidental transaction in the administra- 
tion of the trust. That being so, it is clear 
that not only was there a pre-existing trust 
before the date of Ex. 41 but the property 
which was purchased under that deed was 
specifically vesied in those trustees for 
the purpose of that trust. In that view, 
apart from the authorities that have been 
relied upon, it would be clear that there 
was an express trust and s. 10 of the 
Indian Limitation Act would therefore 
apply «nd the suit would not be barred 
by any lengthof time. f 

As regards the case of Vidya Varuthi 
v. Balusami Ayyar (1) relied upon by the 
learned Judge the leained Counsel for 
respondent No. 1 has very fairly and rightly 
not relied upon the same here, asib is ob- 
viously an authority with regard to Hindu 
and Muhammadan religious institutions, 
and the trust in this case is a trust relating 
to a Parsi charity to which the principles 
laiddown in that authority could not 
possibly apply. Those being the only two 
points on which the learned Judge decid- 
ed against the plaintiffs, I think it is quite 
clear that the three origina] persons being 
express trustees there is no bar of limitalion 
_ for the present suit. 


With regard to defendant No. 4 
either he knew about the previous 
title deeds or he did not. If he knew about 


the previous title deeds, he ought to have 
known, especially from the two earlier 
documents, Exs. 41 and 42, that the persons 
who purchased thereunder and mortgag- 
ed were zahivatdars of Agyari. If he 
did not, then it was a case where he did 
not exercise reasonable carein tracing the 
title to the property. Therefore in any view 
of the case he is not entitled to the pro- 
tection of s. 4lof the Transfer of Property 
Act even assuming that that section 
applies here. Therefore, the learned Judge 
was right inholding that he is not entitled 
either tothe possession of the property or 
to be indemnified for the mortgage, 
especially as hisremedy against defend- 
ant No. 1 is still presumably open. 

For these reasons I agree that the appeal 
should te allowed with costs through- 


out. 
-~ * Baker, Ag. C. J. (June 23, 1934).—After 
the delivery of this judgment the learned 
Counsel itor ihe respondents has raised a 
point that the property should. not be 
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ordered to be restored to the plaintiffs 
without requiring them to pay Rs. 1,201, 
possibly with interest, namely the’ original 
purchase price. It is ergued by the learned 
Counsel that the plaintiffs’ Anjuman having 
paid nothing at all towards the purchase 
price they have been getting the property 
for nothing and therefore, on equitable 
principles they should be order] to pay 
the purchase money to defendant No. 1. 
This point was nottakenin the written 
statement or in the memorandum of appeal 
nor was any issue framed on it in the 
lower Court. Evidence would be necessary 
onthe point asto the manner in which the 
original mortgage and the subsequent 


. Mortgage Ex. 45 (at p.86), in which the 


first mortgage was merged were paid off. 
Moreover it seems rather curious that a 
trustee whose conduct has been nothing 
short of fraudulent and who has been 
in possession of the trust property as against 
the real owners for nearly 40 years or 
more, should appeal to equity -in order to 
compel payment by the real owner. As 
far as appears. fromthe record in this 
case nothing was ever paid in actual 
cash by the original vendee Kuverji and 
his descendants. The purchase price: was 
raised by the mortgage, Ex. 42 which is 
with possession and presumably his mort- 
gagee entered into possession of the prop- 
erly and received profits. That mortgage 
was merged inthe fresh mortgage of 1891 
Ex. 45 (at p. 86) which is alsoa mortgage 
with possession. Part of the consideration 
of that mortgage is “Gash paid by the 
moitgagee for Kuverji in order to buy out 
the two co-vendees us already stated ih an 
earlier part of this” judgment. What 
appears to have happened is that Kuverji 
ireated this property -as his own and has 
been raising money forhis own purposes 
by succession of morigages on it and the 
purchase price was never paid, at least 
there is no evidence to that effect, ` by 
Kuverji or his co-vendees in actual cash to 
the vendor, but it was raised by the mort- 
gages and those mortgages were paid off 
oul of the profits of the proporty. Even if 
theie had been a payment by Kuverji and 
his co-vendees, it may be pointed out that. . 
Kuverji, in whom the rights of the other - 
co-vendees merged, has been in possession ` 
of this property for at least 40 years. 
Since 1890 he has been treating ihis prop- 
erty as his own and has been raising money 
for his own purposes by a succession of 
mortgages. In these circumstances, the 
real owners, the Anjuman; have been 
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deprived of the possession of their own 
property for nearly half a century and as 
far asI can see, if the transaction had 
been bona fide from the beginning and the 
property had been handed over to the 
Anjuman, they would presumably have done 
the same as Kuverji did, namely, paid the 
purchase „price by means of a mort- 
gage, thel mortgage being afterwards 
extinguished by receipt of the profits. 

In these circumstances I do not think 
shat there is sufficient reason for disturbing 
he order which has already been made 
and I would, therefore, decline to review 
Be judgment which was delivered yester- 
ay. 

Divatia, J.—I agree. | 

D, Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 304 of 1931 
January 11, 1934 

Niamat ULLAH, J 
I usammat AMINA KHATOON AND ANOTHER 
—PLAINTIFF3—APPELLANTS 


VETSUS 
MOHAMMAD HASAN—DEFENDANT — 
RESPONDENT 

Lessor and lessee—Rent payable by lessee, whether 
cerues from day to day—Apportionment of rent— 
‘ather dying intestate — Representatives of father 
ntitled to rent till date of his death—Suit for share 
trent by some representatives against others—Suit, 
* cognizable by Small Cause Court—Provincial Small 
ause Courts Act (IX of 1887), Sch. II, Art, 28. 

Rent payable by a lessee accrues due from day 
aday, though actual payment isto be made on the 
«piry of a year,~ It is inequitable and not warranted 
y law that the person who isonthe scene when rent 
alls due is entitled to appropriate forthe entire 
eriod for which it is paid, even though the right to 
eive rent for part of that period was not vested in 
um, Muhammad Abdul Jalil Khan vy. Muhammad 
bdus Salam Khan (1), applied. 

Under an award, a Muhammadan father was to 
main in possession of a property and thereafter 
was to belong to the sons of his first wife, the 
sfendants. Thelessee paid the rent in respect of 
16 year Rs. 500. on July 1, 1928, to the defendants 
ithe belief that on the father’s death a few days 
More, the defendants alone were entitled to receive 
a6 rent in view of the award. The plaintiffs, the 
her wife of the father and her son, instituted-~s 
aitfor recovery of their share of the sum of Rs. 500 
did by the lessee“ after the father’s death to the 
dendants treating it as the father’s property io 
hich the plaintifs were entitled to a share under’ 

uhammadan Law ; ‘ 

Held, that as between the father or those represent- 
g his estate and the defendants, rent payable by the 

3see for the year was to be apportioned, that those 

presenting -the estate were entitled to rent in 
spect of the greater part of the year, that is from 

ə July 1 to date of the father's death while rent for 

erest of the year belonged to the defendants. . 
Held, also, that the suit being clearly one for a 
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: at 
share in property of the father who died intestate,it 
was Ses pied from cognizance of a Small Cause Cour, 
by Art. 23, Sch. I, Provincial Small Oause Court 
Act. Ay 

§.C. A. from the decision of the Ad ditional 
Subordinate Judge, Shahjehanpur, dated 


November 20, 1930. 


Mr. A.M. Khwaja, for the Appellants. 
Mr, Mukhtar Ahmad, for the Respondent. 


Judgment.—This is an appeal by the 
piaintiffs, whose suit for recovery of 
Rs. 273 odd was dismissed by the lower 
Appellate Court, though it had been decre- 
ed by: the Court of first instance. A 
preliminary objection has been taken by 
the learned Advocate for the defendant- 
respondent that no appeal lies, having 
regard to s. 102, Civil Procedure Code 
which provides that no second appeal shall 
liein any suit of the nature cognizable by 
a Court of Small Causes when the amount or 
the value of the subject-matter of the 
original suit does not exceed Rs. 500. T 
shall deal with the preliminary objection 
in the latter part of this judgment. | Suffice 
it is to say here that in my opinion it is not 
well-founded. l 

One Ali Hasan had two wives and issues 
by both ofthem. The plaintiffs are one of, 
two wives and a son by her. The defend- 
anis are his children by the other wife 
named Keniz Fatima. Ali Hasan had 
executeda lease in favour of one Farzand 
Ali in respect of a property known as 
‘Dhara’ property. The latter was liable to 
pay, under the lease, a Sum of Rs. 500 
on July 1, each year. He did not pay. 
rent for the Fasli year 1335, which expired 
on June 30, 1928. Ali Hasan died on June 
26, 1928, that is to say four days before the 
date on which Farzand Ali was liable to pay 
rent for the Fasli year 1335. E 

There was some dispute between Ali 
Hasan and his wife Kaniz Fatima in res- _ 
pect of the ‘Dhara’ property. The dispute 
was referred to arbitration. The award, 
dated October 2, 1922, made by the 
arbitrators, provided that Ali Hasan should 
remain in possession of the ‘Dhara 
property for life and thereafter it should 
belong to the sons of Kaniz Fatima. The 
lessee Farzand Ali paid Rs. 500 on July 1, 
1928, as therent payable by him in respect 
of 1335 Fasli. The payment was made 
to the defendant probably in the belief 
thaton Ali Hasan’s death a few days before, 
the defendants alone were entitled to re- 
ceive rent which fell due after his death 
in view of the award already referred to, 
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The plaintifis instituted the suit which 
has given rise to this appeal for recovery 
of their share of the sum of Rs. 500 paid by 
the lessee after Ali Hasan’s death to the 
defendants treating it as Ali Hasan's 
Property, in which the plaintiffs were en- 
titled to their shaie according to Muham- 
madan Law. The defence was that Ali 
Hasan having died before the rent for 
1335 Fasli became payable and his life 
interest having ceased before that date, 
the defendants were solely entitled toreceive 
the Rs. 500, which could ‘not be ecnsidered 
to be part of Ali Hasan’s assets. The 
first Court decreed the plaintiffs’ suit. The 
lower Appellate Cours, however, has dis- 
missed it upholding the defence. 

In my opinion the view taken by the 
lower Appellate Court is not correct, nor 
was that of the Court of first instance, which 
decreed the - plaintiffs’ claim in its entirety. 
Rent payable by a lessee accrues due from 
day to day, though actual payment is to be 
made on the expiry of a year. As between 

“Ali Hasen, or those representing his estate 
-and the defendants, rent payable by the 
lessee for 1335 Fasli is to be apportioned. 
Those representing the estate of Ali Hasan 
areentitled torent in respect of the greater 
part of the year, that is, from July 1, 1927, to 
-June 26, 1928: while rent for the remaining 
four days belonged to the defendants. It 
is inequitable, and obviously not warranted 
by any rule of law, that the person who 
is on the scene when rent falls due is 
entitled to appropriate for the entire period 
for which it ispaid, even though the right 
to receive rent for part of that period was 
not vested in him. The principle under- 
lying s. 36, Transfer of Property Act, is clear- 
ly applicable. This view is supported by 
Muhammad Abdul Jalil Khan v. Mohammad 
Abdus Salam Khan: (1). The plaintiffs’ 
share of the amount of rent payable by the 
lessee for the period from July 1, 1927 to 
June 26, 1928, comes to Rs, 231-4-0. He 
had erroneously claimed Rs. 23 odd which 
is his share of the rent for the entire year 
ending June 30, 19-8. 
. The facts hereinbefore stated make it 
perfectly clear that the plaintiffs’ suit is not 
one cognizable by a Court of Small Oauses. 
It is excepted from ils cognizance by Art. 28, 
Sch. II, Provincial Small Cause Court Act, 
according to which a suit “for the whole or 
a share of the property of an intestate” is 
not cognizable by a Court of Small Causes. 
(+) 137 Ind. Cas. 166; (1932) A L J'93; LR 13.4 29 


bev; 16 k D 110; A 1 R 1992-All. 178; Ind-Kul. 
(1932) AIL 270. - Ao 
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The plaintiffs’ suit is clearly one for 
share in a property of Ali Hasan, who. die 
intestate. In this view the prelimina 
objection that no appeal lies has no for: 
and is repelled, 

The result is that this appeal is allowe 
The decree appealed from is reversed ar 
the decree passed by the trial Court 
modified so that the claim is T. f 
Rs. 231-4. As the plaintiffs have substa 
tially succeeded they shall have their coe 
in all the Courts from the defendants. 

N. Appeal allowed. 





BOMBAY HIGH COURT 
Civil Appeal No. 11 of 1932 
June 29, 1933 
Baker Acte., C. J., AND Divaria, J. 
PARSHOTTAMDAS NAROTTAMDAS 
PATEL AND OTHERS — APPELLANTS 


versus . i 
KE KHUSHRU BAPUJI AND OTHERS — 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), Sch I 
para 2) (3) -Award—Whether can be reviewed 
arbitrators— Absence of one of the arbitrators—Sxy 
sequent signature—Whether validates award, 

Oertain disputes were referred to arbitrators w. 
gave their award. One of the parties being di 
satffied with it asked the arbitrators to reconsid 
their decision. ‘Ihe award was altered and w 
sought to be filed under Seh, lI of the Civij Procedu 
Code. The objections taken were that when t 
first award was made the authority of the arbitrato 
ceased and they could not review it and that ol 
of thearbitrators wasnot present when the awa: 
was signed and he signed the award 'afterwarc 
From the evidence of the arbitrators, it ‘w 
perfectly clear that the award wag passed, 
was signed byall the arbitrators, it was written ( 
a rough piece of paper and was then handed over 
one of the arbitrators, for the purpose of getting 
engrossed ona stamp paper; 

Held, that the writing of ihe award on 
stamp paper, which would -be necessary befo 
it could befiledin a Court, is merely a mini 
terial act. The expression of the ‘arbitratoi 
opinion on the disputes placed before them, whic 
constitutes the award, maybe oral, but- when, 
is in writiog, and bas been signed by them, th 
constitutesthe final award. Once theaward is mac 
and published, and signed by al! the arbitrators, . 
is not open to the arbitrators to substitu 
another award for it, and where, the authori 
of the arbitrators ceased from the time th 
made the award, the consent of the parties cou 
not render valid that which is absolutely void, T 
actual making of the signature. by an arbitrator at 
different time to the other arbitrators did n 
invalidate the award. But it ia necessary that è 
the arbitrators should apply their minds to t 
making of the award. . ` 

Where a particular arbitrator bas admitted in b 
deposition that he was in Bombay, and that he had D 
thing to do with the making of the award and he mere 
gaveʻliis consent afterwards ‘from Bombay, and the 
he wis sent for because his signature Was necessar 
and he did not even read the award; : 
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Held, that there was no concurrence of this arbi- 
trator in the judicial act andthere was no combin- 
ed action of the arbitrators or judicial exercise of 
the minds of the five arbitrators which is necessary. 
Dandekor v. Dandikars 41), Kula Nagabushaman v. 
Kula Seshachalam (2), Dutto Singh v. Dosad Bahadur 
Singh (3); Baikanta Nath Goswami v. Sita Nath 
Goswami (4)and Abdul Hahman v. Shakab-ud-din 
(9), followed. i 

Appeal against an order passed by 
the First "Class Subordinate Judge at 
Nadiad, in Special Civil Suit No. 20 of 
1929, 

Mr. N. P. Desai, for the Appellants. 

Mr. H. C. Coyajee, (with him Messrs. 
Smetham, Byrne and Lambert), for the 
Respondents. ; j 


Baker, Actg. C. J.—This appeal raises a 
number of questions of law. The plaintiffs, 
as representatives of the khatedars and 
inhabitants of the village of Ralej in 
Borsad Taluka, brought a suit to have the 
award dated July 9, 1929, passed between 
whem and the defendants, the inamdars of 
the village, filed in Court and a decree 
massed upon it under Sch. II, para. 21 of 
whe Code of Civil Procedure. A number 
of objections were taken by the defendants 
“to the filing of the award, some of them ofa 
‘very technical nature. Most of them were 
overruled by the First Class Subordinate 
Judge of Nadiad but he declined to file the 
«award on two grounds. The first ground 
was that the award which was sought to be 
Miled in Court was not the original award 
made by the arbitrators, but a second 
award which had been made after the first 
award had been passed and that the arbi- 
trators had no authority, after passing the 
Mirst award, to review 1t or substitute a 
3econd award for it. The second ground 
on which he refused to file the award was 
that one of the arbitrators, Parshottamwas, 
woot present at the making of the sward and 
did not signitalong with the other arbitra- 
<ors and the Judge held also that this 
was an objection tothe filing of the award 
which justified his refusal to file it. 

The plaintiffs have appealed and at the 
appeal, besides the twopoints to which I 
bave already referred, a further ground 
was taken on behalfofthe appellants that 
the defendant inamdar having by his 
conduct induced the arbitrators to modify 
or make a fresh award, and also having in- 
duced the plaintiffs toagree tothis modifica- 
tion of the award, it is not now open to him 
toseek togo behind the award, the modif- 
gation of: which he was instrumental in 
obtaining, 
raised by the learned Counsel for the res- 
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pondents is that the form of the suit is bad, 
and therefore, the award should not be filed, 
This was a ground decided in his favour 
by the lower Court. There are certain 
questions in connection with this last ground 
which are of some difficulty. But it is 
possible to decide the case on the first two 
grounds alone, although I will deal shortly 
with thetwo renaining grounds, inasmuch 
as they both involve questions of Jaw of 
some importance. 

The facisare that there being disputes 
on various grounds between the inamdar 
defendants and their tenants, a number of 
persons suggested that the disputes between 
them should be referred to arbitration, a 
proposal which was accepted by the 
inamdar. We need not gointo the question 
of whowas responsible for this reference. 
The submission paper was signed by 145 
persons purporting to be khatedars of the 
village of Ralej. It has been contended 
that this paper issigned or purports to have 
been signed by persons who are dead and 
persons who have no connection with the 
village. Thatis a point which will arise 
alittle later .on. However, that may be, 
ths inamdar agreed’ to go to arbitration, 
and the submission paper was signed by 
him as well as by these other persons, that is - 
Ex. 44 and the arbitrators appointed are“ 
five viz., Mr. Dadubhai Purshottamdas, as 
umpire, Darbar Gopaldas Ambaidas, 
Parscttam Narandas, Motibhai and Valla- 
bhai Narsinhbhai Ishwardas; Parshottam, 
No. 3 was the nominee of the inamdar, a 
fact which has some importance in the 
present case. After considering the case 
of either party these arbitrators admittedly 
gavean award. The date of that award is 
not known, nor is it before the Court. But 
there is ample evidence consisting of the 
admissions of all the arbitrators who have 
been examined that there was an award. 
After that award had been passed, the 
inamdar tock objection to certain clauses 
in it. Ths other side agreed to certain 
modifications in the award, and ultimately 
the present award. which is now sought 
to be filed under Sch. Ilof the Civil Pro- 
ceduré Code, was passed on July 9, 1929, 

Now the first two objections which have 
been taken to the filing of the award are 
these : first, that the arbitrators having 
once passed an award, their authority ceas- 
ed, and they could not either modify it or 
pass afresh award in supersession of it, 
The second point is that Parshottam, the 


nominee of the wnamdar, was admittedly in 
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first award and took no part in the deli- 
berations which resulted in the award of 
July 9. 

Dealing with the first point first, the 
learned Judge of thelower Court has refer- 
red to a number of cases which show that 
when an award has been made by an arbi- 
trator, he is functus officio, his authority is 
finished, he has no power either to modify 
the award orto pass any fresh award in 
supersession of it, and therefore, when the 
award which is not before the Court, the 
first award, was passed, the work of the 
arbitrators was finished, and nothing 
further could be done in the matter. The 
learned Advocate for theappellants hag 
sought todistinguish the cases which have 
been quoted by the lower Court and by 
the learned Counsel for the respondents, 
and has argued that thereis no hard and 
fast rule as to when an award is final, and 
it depends on the facts of each individual 
case. Ifwe apply that test and look at the 
evidence of the arbitrators, it is perfectly 
clear that in this case the award was passed, 
it was signed by all the arbitrators, it was 
written on a rough piece of paper and was- 
then handed over to Narsinhbhai, one of 
the arbitrators, for the purpose of getting it 
engrossed on a stamp paper. The writing 
out of the award on a stamp paper, 
which would be necessary before it could 
be filedin a Court, ismerely a ministerial 
act. The expression of the arbitrators’ 
opinion on the disputes placed before them 
which constitutes the award, may be oral, 
but when, as in the present case, it was in 
writing and has been signed by them, 
there can be no doubt that. this constitutes 
the final award. There are numerous 
authorities on the point, most of which 
have been referred toby the learned rub- 
ordinate Judge. In Dandekar v. Dandekar 
(1), which was a case of an oral award, it 
was held that the actual award was an oral 
award made by all the arbitrators on the 
last day of their joint sitting, and the 
drawing up of the formal award was a 
purely ministerial act to give effect to the 
previously completed judicial act. In 
Kula Nagabushanam v. Kula- Seshachalam 
(2\ which is a case. on all fours with the 
present, the five arbitrators came to a deci- 
sion and made, dated arid signed a rough 
draft of their award after which a fair copy 
was made, and it was held that, the award 
was complete at the date of the rough draft: 
and that its validity was not affected by 

(1) 6 B 663, kt MG. 
(2) 1 M H O R178, ‘ 
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the subsequent occurrence. In Dutto Singi 
v. Dosad Bahadur Singh (3), it was helc 
that afler an award has been made anc 
handed to the parties, the functions of the 
arbitrators ceased and they had no authority 
afterwards to deal with an application fol 
review of their decision. In ‘ Baikantc 
Nath Goswamiv. Sita Nath Goswami (4) 
where certain questions in digpute were 
left to the determination of the Vourt afte: 
making a local inspection, it was held tha’ 
the decision of the Munsif was in the naturi 
ofan award, and that he could not alte 
the award when once made, or review hit 
own decision. In Halsbury's Laws o: 
England, Vol. I, p. 665, para. 1120, it is 
stated :— . 

“An award is published when the arbitrator o: 
umpire, as the case may be, gives notice to tke 
parties that it is ready. 

“An arbitrator or umpire who has made hit 
award is functus oficio, and could not by commor 
law alter it in any way whatsoever; he could not ever 
correct an obvious clerical mistake. But where the 
submission is contained in a written agreement 
the Arbitration Act, 1889, enables an arbitrator o) 
umpire to correct any clerical mistake or erroi 
arising from any accidental slip or omission.” 

It is, therefore, quite clear on the authori- 
ties that once the award is made and 
published, as it has been in the present 
case, and signed by all the arbitrators, it 
is not open to the arbitrators to substitute 
another award for it, and where, as in the 
present case, the authority of the arbitrators 
ceased from the time they made the award, 
the consent of the parties could not 
render valid that which is absolutely 
void. In Banerjee’s Law of Arbitration, 
Ist Ed., p. 273, it is said :— 

“As consent cannot confer jurisdiction, the omis- 
sion to observe such statutory requirements as create 
jurisdiction cannot be cured by ratification, Bui 
an award which is not absolutely void, but merely 
voidable because of some defect or irregularity 
which does not afiect the jurisdiction of the arbitra. 
torsor ofthe Court may be validated by such acts 
of the parties as indicate an intention to abide by it 
and if ratified it will have thesame effect as a valid 
award.” 

But in the present case the second 
award made {by the arbitrators is void on 
the authorities which have been quoted, 
and no action of the parties by way of 
consent or otherwise would give the far- 
bitrators authority to make a second 
award. 

But it is contended by the learned Advo« 
cate for the appellant that the conduct of 
the partiesin agreeing to an alteration in 
the award may be treated as a second sub- 
mission to arbitration. There is no evi- 


KB 9 O 575. r 
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dence that there was any second submission 
and this argument is opən to the diff- 
culty that the award will then be invalid 
under the second objection taken in the 
lower Court. It'is an admitted fact that 
Parshottam, the nominee of the inamdar 
and one of ths arbitrators, did not take 
any part in the discussion before the 
promulggtion of the second award. Ib has 
been pointed out that under the submission 
paper, Ex. 44, the parties agreed to be 
bound by the decision of the majority of 
the arbitrators and if any one of the 
arbitrators is absent, by the decision of 
the majority of the arbitrators present. 
The second award was made by four of 
them in the absence of Parshottam. 
At the close of his judgment the learned 
Judge of the lower Court appears to think 
that the'fact that Parshottam did not sign 
at the same time as the other arbitrators 
would invalidate the award. As a matter 
of fact he gave his consent subsequently 
‘and his signature was obtained on his 
return to Kaira District. The actual 
making of the signature by an arbitrator 
at a different time to the other arbitra- 
tors does not invalidate the award in 
this country although the law in England 
appears to be stricter, as laid down in 
Muthukutti Nayakan v. Acha Nayakan (5) 
and Abdul Rahman v. Sahab-ud-Din (6). 
But both those cases make it clear that 
it is mecesssary that all the arbitrators 
should agree to the terms of the award, 
- although there is .no provision of law re- 
quiring them to sign it in the presence 
of each oiher; what has been laid down 
repeatedly as necessary is that all the 
arbitrators should apply their minds to the 
making of the award. This puticular 
arbitrator Parshotam has admitted in the 
deposition that he was in Bombay, and 
that he had nothing to do withthe making 
of the award. He merely gave his consent 
afterwards from Bombay, and then he 
was sent for because his signature was 
necessary: he did not even read the award; 
‘p.'220fthe record. Ib follows, therefore, 
that there was no concurrence of this 
arbitrator in ‘the judicial act, and there 
was no combined action of the arbitrators 
or judicial exercise of the minds of the 
five arbitrators which is necessary, as laid 
down in Abdul Rahman v. Sahab-ud-Din 
(6). Ifthere was a fresh submission, whichis 
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would have. to be shown that the sub“ 
mission was one by which the parties 
agreed to be bound by the decision of the 
majority of the arbitrators. But there is 
no evidence of such fresh submission and 
it is quite clear from the record that what 
happened was that after the arbitrators 
had given their award, the inamdar being 
dissatisfied, asked them to re-consider it, 
the other party agreed, the arbitators re- 
considered their award, and passed a 
fresh award. That, in view of the decision 
which have been referred to, is clearly 
illegal, as they have no authority to review 
their decision. All that was done after 
the first award was passed is void and” 
cannot be validated by any action of the 
parties. The Judge was, therefore, right 
in refusing to file the ‘award on that 
ground, and his order must be upheld. 
Also, apart from the question of signature, 
which is merely a ministerial act, it is 
obvious that Parshottam did not apply 
his mind to the making ofthe award 
with which we are now concerned, and 
therefore there is no award. 


This is sufficient for the decision of the 
appeal, but as certain other points have 
been raised, Imay as well deal with them 
briefly. lt has been contended by the 
learned Advocate for the appellants that 
the defendant, having by his action caused 
the arbitrators to reconsider the award, 
cannot now be heard to object to its being 
filed. Thelearned Advocate does not go 
quite sofaras to say that heis estopped, 
put this is virtually what it amounts to. 
The answer to that has already been given 
in an earlier portion of this judgment in 
the quotation from Banerjee’s Law of 
Arbitration, viz., that whatis void cannot 
be ratified by the action of the parties. 

The remaining points wereraised by the 
learned Counsel for the respondent, and 
are mainly points of procedure of a some- 
what technical character. He has raised 
the objection that it is not clear who were 
the parties tothe award and how far the 
persons who signed the submission, of whom 
there are 145, can claim to represent the ryots 
or khatedars of the village of whom there are 
somewhere about 450, speaking roughly. 
But the contention which is raised will not 
prevail in view of his own admission at p. 8 
.of the record that the award was to be 


does not appear to be the case, then it “made -för the whole village and not only 


(5) 18 M 22. 
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for ae :khatedars and in view of that it 
theinamdar musi have accept- 
{parties to the reference were 
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YTepresentatives of the whole village. No 
doubt, the principal dispute was between 
the khatedars and the inamdars, but there 

“ were also some disputes regarding water 
tights in which persons who were not khate- 
dars are interested. However, in- view of 

- this admission of the inamdar himself, I 
do not think there is very much in this 
objection. 

The remaining objection concerns the 
form of the suit, and although it is a highly 
technical one and is not necessary for the 
disposal of this appeal, I do not want to 
avoid it. It is very unusual for a com- 
bination of circumstances like the present 

: to arise. The objection taken by the learn- 
ed Counsel: for the respondents is this. 
The present is a case of an arbitration with- 
out the intervention of the Court, and is 
governed by Sch. II, paras. 20 and 21 of 
the Code of Civil Procedure. Under cl. (3) 
of para. 20, the Court shall direct notice 
“to be given to the parties tothe arbitra- 
tion other than the applicant, requiring 
them to show cause within a time speci- 
fied why the award should not be filed, 
and it ıs contended that no such notice 
has been given in the present case. Now 
the present case is a combination of twosets 
of circumstances, not only an award with- 
out the intervention of the Court, but also 
a suit brought by certain persons as 1e- 
presentatives of a class. The persons who 
have signed the reference to arbitration 
are 145 in number, as representing the 
khatedars, and as has already been point- 

ed out, it has been admitted by the inamdar 
that they represent the inhabitants of the 
village. There are a considerable number 
of khatedars besides, about 300 more, and 
the total population of the village must 
be very much more thanthat. When the 
application for filing the award was made, 
the matter under Sch.II became a suit, 
and as a suitit is one to which the pro- 
visions of O. I, r. 8, apply, and as a mat- 
ter of fact a notice under O. I, r. 8, has 
been issued. What is contemplated by the 
Code is that in cases where there are a 
large number of plaintiffs or defendants, 

one or more persons may be treated as 

representing them, and in that case a 

notice must be given to the others either 
through publication in a newspaper or in 

some other suitable way. Similarly, under 

the arbitration Schedule, where an appli- 

cation has been made for filing an award, 

notice must be given to the parties to the 

rebitration other than the applicant. The 

present case which ‘is one falling within‘. 
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both these provisions, would seem to be 
one-in which it might be argued that 
technically two notices were necessary, one 
under O. I,r.8 and one under para. 20, 
cl. (3), of Sch. II to the Code.” The learn- 
ed Counsel, however, says he does not go so 
far as that, and:as a matter of common 
sense it would seem sufficient if notice is 
given to the parties concerned tht an ap- 
plication has been made to file an award 
which purports to have been’ made on 
their behalf. The notice which was issued 
in the present case is at p. 85 of there- 
cord, and was published in the Kaira 
Gazette. The form of that notice is, omit- 
ting necessary details, that} there were 
quarrels between the ` plaintiffs and the 
defendants, and to bring an end to the 
said disputes both parties had appointed 
arbitrators, and the said arbitrators had 
given a written award on July 9, 1929 
and the said plaintiffs on their own behalf 
as also as representatives of the village, 
have made an application to this 
Honourable Court for filing the award 
under O.I,r.8 of the Code of Civil Pro. 
cedure. Schedule II, para. 20, cl. (3), does 
not lay down any form in which the 
novice should be given, and, in my opinion, 
it will be mere surplusage. to issue two 
separate notices ina case like the present, 
one under `O. I, r. 8, and the other under 
para, 20, cl. (3), of Sch. IL. The notice. 
Ex. 14, p. 85, refers distinctly to the ap- 
plication being for filing the award, and 
also to the representative character in which 
the plaintiffs sue under O. I, r.8. That 
seems to me tobe a sufficient compliance 
with the spirit of the Code, although 
technically perhaps two notices might be 
more formal. JI do not think, therefore, that 
there are any grounds for holding that the 
form of the suit in the lower Court was 
wrong inlaw; but this of course makes no 
difference to the disposal of the appeal in 
view of the fact that the award given by 
the arbitrators was one given after their 
authority had ceased, and being void, it 
could not be ratified either by the con- 
duct of the parties in accepting the modi- 
fication of the award, or by the defend- 
ant in consenting to a reconsideration by 
the arbitrators. 

For these reasons I am of opinion that 
the order of the lower Court is correct and 
should be confirmed, and the appeal dis- 
missed with costs. j 

Divatia, J.—I concur. Ths first-point 
which has. been decided against the ap- 
pellants relates to the finalilty, of the award 
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after ib has been signed and delivered by 
the arbitrators. It has heen contended on 
behalf of the appellants that the arbitra- 
tors had meant this only to be a Aachha 
award, and that it was still to be engrossed 
on a stamp paper and that the award 
could be final only after it was engrossed 
on a stamp paper. Now this is, really 
speakifs, a question of the intention of the 
arbitrators, and we have it in evidence on 
the -testimony of cne of the arbitrators 
themselves, Narsinhbhai, Ex. 67, that they 
came to a final decision in writing, and 
it was read over to the parties and the 
panchas signed it, This is corroborated by 
the other evidence also. That being so, 
the mere fact that it has been called kachha 
or rough draft could not alter the finality 
of the award provided what was 
meant by the arbitrators to be done 
subsequently was a simple engrossment 
of the award on a stamp paper. The 
authorities make it clear that an award 
that has been oace signed and delivered is 
a final award. Under the English Law also, 
an award which has been made by the 
arbitrator cannot be altered, subsequently 
except for correcting any clerical mistake 
or an accidental slip or omission, and any 
other alteration that can be made would 
be under the authority of the Court after 
the award has been remitted. This would 
clearly show thatthe arbitratoris functus 
officio after the a vard is signed and deliver- 
ed, and anything done by the arbitrators 
subsequently is without jurisdiction and 
authority. I think, therefore, the lower 
Court was right in holding that the 


arbitrators had no jurisdiction subsequently | 


to make any amendment in the award. 

The subsequent change in the award is 
on some points which are obscurs on the 
evidence. Buteven then the subsequently 
changed award that has been made has 
been signed in the first instance not by all 
the arbitrators who signed the first award 
but by four of them in the absence of one 
arbitrator, Parshottam. It has been con- 
tended that the submission paper, Ex. 44, 
gives an authority to the arbitrators to 
decide in the absence of any one of them. 
The words in the submission paper are:— 

“Tf any one from the arbisrators i3 absent, we on 
both sides shall abide by the decision of those 
arbitrators who are present whether the decision is 
unanimous or by a majority of those present.” 

Now ifin the first instance Parshottam 
had remained absen§ when the first award 
was made and had not signed that award, 


then in that case it canbe plausibly arguedr 
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from ihis that the absence of Parshottam’s 
signature on the second award would not 
invalidate it, But here we have the fact 
that ihe first award has been signed by 
all the five arbitrators and ihe second 
award purports to make an amendment or 
a change in some'‘clauses of the first 
award, and it cannot be said that it was 
contemplated by the submission paper that: 
once all the five arbitrators had made 
their award and put their signatures on it, 
then subsequently an amendment in that 
award can be made inthe absence of one 
of the arbitrators who had signed the first 
award. If all the arbitrators had signed 
the first award, it was necessary that- the 
second award, which would be an amend- 
ment of the first award, must be signed by 
by all ofthem. Itis true that it is not 
necessary for the arbitrators to sign 
an award at one time and one place. But 
it is equally true thatall the arbitrators 
must jointly apply their mind to the decision 
of the dispute, and it would not do for one 
of the arbitrators simply to rely blindly upon 
what the other arbitrators have decided 
and then put his signature on that 
decision without even reading it. That is 
just what hasbeen done in this case on 
the admission of that absent arbitrator 
himself, because he says that he had replied 
to Dadubhai saying, “I agree to what you 
do. Then Moti Vallabh came to- call me at 
bombay, and hetald me, ‘Your signature 
is necessary, and so I came. When, I 
came the inamdar was at Dadubhai’s. I 
had no talk with the inamdar that day. I 
did not read the award. I signed seeing 
the signatures of Dadubhai’ and others.” 
Therefore even though it may not be 
necessary for all the arbitrators to sign the 
award together, the circumstances in which 
this award has been signed by the arbitrator 
Parshottam would clearly show that there 
was, really speaking, no judicial proceeding 
when all the arbitrators would jointly apply 
their minds and technically it would be a 
judicial misconduct on the part of the 
arbitrator to sign an award without even 
reading it as to the amendments or 
modifications made in it. Therefore, I 
think the learned Judge below was also 
right in holding that the subsequent sig- 
nature of Parshottam on the award would 
also invalidate tt. 

Next it has been contended that the 
inamdars have acted upon the second 
award and have actually realised the water 
charges according to the rates decided in 
the award, and reliance has- been placed 
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for that purpose cn Exs. 48,49 and 50. It 
is indeed true that the inamdars have taken 
receipts on the basis of the rate mentioned 
in the award. It is also true that the 
inamdars have not opposed this award even 
in their written statement on the ground 
now urged by them and if this had been 
the case of a mere irregularity or a mere 
defective award then I think the inamdars 
would have been estopped by their conduct 
. from disputing the award now, especially 
when the amendment in the award was 
made at their instance. But here we have 
the case of an award by arbitrators who 
were functus officio; in other words, the 
second award has been made by arbitrators 
who had neither jurisdiction nor authority 
to make it, and therefore, it cannot be said 
thal the conduct of the inamdar would 
validate an award which is ab initio void. 
The learned Advocate for the appellants 
has relied upon two rulings, one in Brij 
Mohan Lal v. Shiam Singh (T). In that case 
it was not held that the arbitrator had 
exceeded his powers, but it was held that 
even assuming that the arbitrator had 
exceeded his powers, the respondent was 
precluded by his conduct from impeaching 
it when he had chosen to accept and act 
onitasifit were a good and binding 
award. That caseis no authority for the 
proposition that an award without jurisdic- 
tion, if acted upon, would be validated by 
the conduct of the parties, because the 
actual decision in that case is not based 
upon any excess of power or want of 
authority of the arbitrators. The second 
decision relied upon by the learned 
Advocate for the appellant in Sukhnath 
Rai v. Nihal Chand (8). Here too this case 
is not an authority for the proposition that 
an award made without jurisdiction can be 
validated by subsequent conduct. In this 
case there was a reference to arbitration, to 
an arbitrator. Subsequently there was a 
suit filed ina Munsif’s Court with regard 
tosome of the matters which formed the 
subject-matter of arbitration, the whole of 
such matters being beyond the pecuniary 
jurisdiction of the Munsif. The Munsif 
addressed a precept to the umpire in the 
arbitration to expedite the arbitration 
proceedings and to return the award tothe 
Court at a certain date. The arbitrators 
after hearing the parties eventually 
delivered the award, and the question was 
whether this award which was passed by 
` (7) 24 A164; A W N 190], 208, 

(8,59 Ind. Cas. 801; 42 A661; AIR 1920 All. 249; 
2U PL R (A) 240, 


PARSHOTTAM DAS V. KEKHUSHRU 


14910 


the arbitrators after it was referred to them 
by the Munsif would be validated by the 
subsequent conduct of the parties. Now it 
is pointed out in this case that the 
difficulty about the Munsif's order was 
that the submission to arbitration related 
to other matters besides thcsein issue in 
the Court of the Munsif, and as pointed out, 
the subject-matter of the stbmission would 
have been beyond the jurisdiction “of the 
Munsif's Courtin the eventof a regular 
suit having been brought in respect of the 
same. It was from that standpcint that the 
arbitrators would have no justification or 
right to proceed with the award at the 
instance of the Munsif who had no jurisdic- 
tion over the whole subject-matter of the 
dispute before the arbitrators and, it was 
in these circumstances held that the 
arbitrators when they pfoceeded to deliver 
their award under the Munsif’s orders went 
beyond their power, inasmuch asthe Munsif 
had no jurisdiction to direct them to proceed 
with the whole of the arbitration. But asa 
matter of fact it was not initially the Munsif 
who had referred the whole matter to 
arbitration. That was done even before the 
suit was filed in the Munsif's Court, and 
therefore even if no suit had been filed in 
the Munsif's Court, the arbitrators would 
certainly have the power and jurisdiction 
to make the award which they subsequently 
did, and it appears that after they made an 
award it was filed in the Subordinate 
Judge’s Court, who had certainly jurisdic- 
tion to entertain that award. Now on 
these facts it cannot be said that this case 
would in any way be a decision on the 
Point in dispute here. In the present case 
we have got not simply the caseof a 
defective or an irregular award, but an 
award which certainly was without jurisdic- 
tion at all as the arbitrators had exhausted 
all their authority after they had signed 
and delivered the award. Therefore I 
think the learned Judge there also was 
rightin holding that the inamdars were 
not estopped by their conduct from disput- 
ing the award. 

Then as to form of the suit, the argument 
that has been urged on behalf of the respond- 
ents proceeds entirely ona technical point. 
Whether it isthe notice thatis required 
under O. I, r.8 or under paras. 20 and 21 
of the Civil Procedure Code and whether 
the particular notice Ex. 85 that was issued 
here was a notice that complied with the 
terms of para. 21 would not be very material 
provided all the parties to the arbitration 
had been served with a notice that an 
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application had been made to have the 
award filed and a decree taken in terms 
thereof, That award may not be binding 
against all the cultivators or the khatedars 
of the village. It will be binding against 
all persons who have signed the reference 
paper and whether a particular man signed 
a reference paper or not need not be gone 
into ak present, provided we have here the 
fact tata general notice was issued by 
which the public were informed that an 
application had been so made to file the 
award. Therefore even assuming that the 
procedure adopted by the lower Court may 
not be strictly according to the terms of 
para. 21 in Schedule II, still that defect 
has not created any prejudice so far as the 
meritsof the dispute are concerned, and 
even then it appears that the inamdars 
themselves did not object to any irregularity 
or mistake in the terms of the reference and 
went tothe panchas without taking any 
objection. Really speaking, in view of our 
decision on the first two points, a decision 
on this point is not necessary, but it can be 
said thatthe lower Court was not wrong in 
holding that there was nothing in the proce- 
dure which wculd invalidate the proceedings 
before the arbitrators. 

For these reasons, I agree that the appeal 
should be dismissed with costs. 

D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Small Cause Court Suit No. 12 of 1930 
July 20, 1933 
PANCKRIDGE, J. 
DAMODAR DAS—PLAINTIFF 
versus 

MORGAN & Co,—DEFENDANTS 
Legal Practitioner—Altcrney in India—Retaining 
lien and common law lien—Balance of account 
between attcrney and client—Whether attorney has 
a general lien over clients deeds and papers— Con- 
tract Act (IX of 1872), s 171— Whether takes away 

retaining lien 

. The rights of an attorney in India are the same as 
the rights of a solicitor in England, except in so far 
as the latter have been diminished or increased by 
statute, A solicitor is entitled to three kinds of lien 
to protect his right to recover his costs from his 
client, namely (I) a passive or retaining lien: (2) 
a common Jaw lien on property recovered or preserv- 
ed by his efforts ; (3) a statutory lien enforceable by 
a charging order With regard to statutory, lien 
itis a creation of the Solicitors Act, J&60, (13 & 24 
Vic. c. 127). Indian statute law contains no similar 
provision. Common Jaw lien is admittedly a particular 
lien and nota general lien and it is therefore not 
available for the general balance of account between 
the attorney and his client, but extends only to the 
costsof recovering or preserving the property in 
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suit, 

Section 171, Contract Act, has not the effect of 
depriving attorneysof the passive or retaining lien 
which they possessed prior to the passing of the 
Contract Act. Attorneys are entitled toa passive or 
retaining lien. Tyabji Dayabhai & Co. v. Jetha 
Devji & Co. (1), relied on [p. 238, col. 1] 

A Solicitor has no greater rights over money which 
is the fruit of his exertions when he obtains possession 
of it, than he has when it ‘isetill in the stage of 
being on deposit in Court. Mackenzie v. Mackintosh 
(24, referred to. [p. 334, col 2] 

Solicitor has a genera! lien upon deeds aud papers 
in his hands for all costs however arising. But he 
has no such general right of lien against money which 
he recovers for his client, Whether he gets them 
or does not, his lienor right to be paid out of those 
funds isto be confined to the costs incurred in 
respect of those funds, subject, of course, only to 
this : that he has the ordinary rights of set-off which 
one creditor has agaiost another, 


Original suit trasferred from the Small 
Cause Court Calcutta. 

Messrs. N. C. Chatterjee and S. B. Sinha 
for the Plaintiff. 

Messrs. S. N. Banerjee, B. N. Ghose and S. 
C. Mitter, for the Defendants. 

Judgment - Tkis is a suit transferred 
from the Small Cause Court, on ihe ap- 
plication of the defendants under the 
provisions of s. 30, Presidency Small Cause 
Courts Act, 1882. The circumstances which 
have occasioned the suit are as follows :—On 
January 9, 1923,one John Marchmont Gregory 
obtained a decree for Rs. 16,307 with in- 
terest and costs against three persons of 
whom one. was the plaintiff and another a 
genileman named Lala Raghumal. As se- 
curity for his claim in that suit, Gregory 
held that the title deeds of a property, be- 
longing to Lala Raghumal known as 182, 
Harrison Road, Calcutta. After the dec- 
ree, Gregory gave a warrant of attorney 
to the defendants, authorising them to 
act as his attorneys in the execution pro- 
ceedings. On May 14, 1924, Lala Raghu- 
mal filed a suit, namely suit No. 1302 of 
1924, to set aside the decree obtained by 
Gregory and to obtain the return of the 
title deeds. 

In June, 1924, the defendants filed a war- . 
yant of attorney on behalf of Gregory. 
Writing to the plaintiff on August 29, 1928 
the defendants state that they entered ap- 
pearance in the suit on the plaintiff's in- 
struction and on the plaintiff's undertaking 
to pay the costs. In subsequent correspond- 
ence, the plaintiif states that he does not 
agree with the defendant’s version of the 
circumstances, in which they entered ap- 
peerance on Gregory's behalf. -On Feb- 
ruary 6, 1925 the parties to. Suit No. 1302 
arrived at a compromise, and in a letter 
of that date, Gregory informed the defend- 
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ants of its terms, The letter is as follows : 
zi ‘ February 6, 1925, 

` Messrs. Morgan & Co., 
Solicitors, Calcutta. 
Dear Sirs, 
Suit No. 1302 of 1925 O O. O. Jn. Calcutta H. O. 
Lala Raghumal Khandelwall 


v 
Myself and Ray Bahadur Damodar Das 
: A settlement has been made between me and Lala 
Raghumal in this cage on the following terms : 
Lala Raghumal will pay my costs and any amount 


~ still due on aczount of interest and obtain discharge 


from Ray Bahadur Damodar Dass on my behalf in 
Suit No. £629 of 1921 ; Myself v. Lala Raghumal and 
another. 

On Ray Bahadur Das certifying the payment of 
costs to me, etc., by Lala Raghumal, as mentioned 
above, on my behalf, the title deeds of 132, Har- 
rison Road, which I have sent to you, will be made 
over to Lala Raghumal, who will withdraw this case, 
each party bearing his own costs. 

“Ray Bahadur Damodar Das will pay you the costs 
incurred by you on my account in this case and I 
request you to give effect to this ssttlement. 

. Yours faithfully, 

, (Sd) John M. Gregory. |, 

On February 18, 1925, Gregory was adjudi- 
cated an insolvent. When he was subse- 
quently asked by-the Official Assignee as 
to the settlement, Gregory stated that 
he had no interest whatever in either of 
the suits between himself and Raghu- 
mal and that they had been settled 
long ago and certainly prior to his inso!- 
vency. Atthe end of March, 1925, the 
" position withregard to the decree obtained 

by Gregory in January, 1923, was as follows: 

the balance of the taxed costs payable 
by the. defendants in that suit had been 
deposited in Court and there was still 
due a sum of Rs. 1,751 in respect of in- 
terest payable on the decretal amount. 

On August 31,1928, a settlement was arrived 

at between the defendants and Messrs. 

Khaitan & Co., who were acting for the 

legal representatives of Lala Raghumal 

who had died in the meantime. Under 

the settlement the defendants received a 

sum of Rs. 1,300. in full satisfaction of 
- Gregory’s claim for costs and otherwise 

under the decree of 1923, and made over 
the title deeds of No. 132, Harrison Road, 
free from any claim by way of lien. It 

‘was also agreed that the suit filed by 

Lala Raghumal in 1924 should be: struck 

off, each party bearing his own costs. It 

is not clear what instructions, if any, the 
defendants had when they agreed to 
settle the outstanding claims under 

Gregory’s .decree on the terms I have 

stated. Itis however admitted that the 

settlement was. made without reference to 
the present plaintiff. 
This suit was instituted in the Small 


DAMODAR DAS V, MORGAN & 52, 


149.10 
Cause Court on August 1, 1930. Tn his 
plaint, the plaintiff states that, in settling 
the suit for Rs. 1,300 without his con- 
sent or authority the defendant acted 
wrongfully and illegally, and thereby 
caused him loss to the extent of Rs. 400, 
being the difference between the amount 
due underthe decree and Rs. 1309: He 
also states that the defendants admif their 
liability to account for this difference and 
that he is willing toset off his claim for 
this sum against a similar sum due from 
him in respect of costs payable to the 
defendants in terms of the letter of Feb- 
ruary 6, 1925. On the basis of this set-off, 
he claims the sum of Rs. 1,300 paid to the 
defendants on August 13,1928. The case 
for the defendants is set out in para. 3 
of their writien statement. Therein they 
admit having received thesum of Rs. 1,300, 
but deny that they are liable. to pay 
it to the plaintiff. They go on to say that 
the sum was appropriated by them towards 
their general balance of account and that 
they made the appropriation as the plaint- 
iffs solicitors having a lien on the money 
and or as creditors of the plaintiff. They 
further allege that the plaintiff accepted 
the appropriation. They admit having 
offered to giye credit to the plaintiff for 
the sum of Rs. 400, but they state that 
they did so purely witha view to arrive 
at an amicable settlement and deny their 
liability to account for it. They say that, 
on the balance of account, there is now 
Rs. 775 owing, for which they ask fora 
decree, i 
The first point that has been raised by 
the defendants is ihat the plaint discloses 
no cause ‘of action. The defendant's 
Counsel points out that there had been 
no assignment of the proceeds of Gregory's 
decree in favour of the ‘plaintiff, and also 
that the warrant of attorney held by the 
defendants was throughout a warrant of 
attorney to act on behalf of Gregory and 
notof the plaintiff. It.is said that although 
Gregory may have intended or even in- 
structed the defendants -to make over 
the fruits of the decree to the plaintiff,. 
that is a matter purely between them- 
selves and Gregory and gives rise to no 
claim on the plaintiff's part. Iam of opin- 
ion that the defendants, in view of their 
conduct throughout, cannot take up this 
position. In the words of the plaintift's 
Counsel, they have always recognised the 
Rs. 1,300 as being the plaintiff's money, 
From time to time, statements of general 
account have been submitted to the plaint- 
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iff, in which, as in the correspondence, 
the claim of the plaintiff sabject to the 
cross-ciaims ofthe defendants, tothe sum 
of Rs. 1,30) has been conceded. Indeed, 
their substantive defence, namely that 
. they are entitled to apply this Rs, 1,310 
in liquidation of the plaintiff's general 
liability to them, to my mind, clearly in- 
volveg recognition of the fact that the 
money paid in August, 1928 was money 
lo which prima facie the plaintiff was 
entitled. 

It will be convenient here to consider 
the question of the sum of Rs. 400 which 
stands in a different pcsition to the 
other part of the plaintiff's claim. The 
plaintiff claims that this sum on the ground 


of a breach of duty on the part of the’ 


defendants to him as his attorneys. 
Although, as I have said, itis clear that 
both parties recognised the plaintiffs 
title tothe sums recovered under Gre- 
gory's decree, Ido not think thatit has been 
established that with regard tothe litiga- 
tion the plaintiff had stepped into the 
shoesof Gregory. In other words, I do not 
think that as regards the actual steps in 
the litigation it has been shown that the 
defendants were acting as the plaintiffs 
attorneys and owed a duty to him to do 
nothing without his „instructions. The 
warrant of attorney still stood in the name 
of Gregory and I do not find that the 
plaint alleges any agreement between 
the parties concerned whereby the duty 
which the defendants owned to Gregory as 
his attorneys, had become a duty which they 
owned to the plaintiff. On the correspond- 
ence I accept thecase of tha defendants 
as regards the admission. It appeare quite 
clear that the offer to give the plaintiff 
credit for Rs. 400 was merely made in order 
to arrive at an amicable settlement and 
was in fact, without prejudice to the 
defendants’ right to dispute their liability 
to the plaintiff in respect of this sum. 

I now have to consider the claim of 
the defendants to be entitled to retain this 
sum of Rs. 1,300 as against the general 
balance of the plaintiff's account. Although 
in the plaint the defendants claim to retain 
that sum as the plaintiff's attorney or 
alternatively as his creditors, the latter 
aspect of their relationship has not been 
pressed. Learned Counsel for the plaintiff 
states that the defendants’ claim had 
become barred by limitation when the 
written statement was filed. Looking into 
the statement of account that prima facie 
appears to be soandthe defendants have 
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not soughtto argue that their claims es 
creditors were not then barred by limita- 
tion. It must therefore, be kept in mind. 
thatthe defendants’ claim to the moneys 
is based purely on their rights as attorneys 
and I need not consider their position as 
creditors either under O. VIII, r. 6, Civil 
Procedure Code or fromthe point of view 
of equitable set off. Now the position of 
attorney in this country with regard to 
lien has recently been exhaustively dealt 
with by Marten, C. J., in Tyabji Dayabhai 
&Co.v. Jetha Devji & Co. (1) at p. 865.* 
The learned Chief Justice observes 
as follows: — 

“In the first place it must be clearly understood 
that the rights and duties of attorneys are, in no 
way part of the indigencus law or practice in India. 
Their profession originates from England; it grew 
up under the English common law and it is clear 
that it was the common law which governed their 
rights and duties in the King’s Courts established 
by the Supreme Court Oharter of 1828 to which 
Courts our present High Court in the successor.” 

Mutatis mutandis those words appear 
to me to apply tothe Calcutta High Court. 
Itake the learned Chief Justice's words 
as amounting to a statement that the 
rights of an attorney in India are the 
same as the rights of a Solicitor in England 
except insofar as the latter have~ been 
diminished orincreased by statute. As to 
the solicitor’s right of lien the learned 
Chief Justice adopts the statement of the - 
law to be found imm Halsbury'’s Laws of 
England, Vol. 26, Title: “Solicitors” 
para. 1334. Itis there stated as follows—' 

“A Solicitor is entitled to three kinds of lien 
to protect his right to recover his costs from his. 
client, namely (1) a passive or retaining lien; (2) a 
common law lien on property recovered or pres- 
erved by his efforts; (3) a etatutory lien enforceable 
by a charging order” 

With regard to the last mentioned or 
statutory lien it need only be said that 
it ig a creation of the Solicitors Act,. 
c. 127). Indian statute 
law contains no similar provision nor 
would such a statutory lien have an applica- 
tion to the facts of this case. I-must now 
consider what in the passage I have quotéd 
is called the common law lien on prop- 
erty recovered or preserved by the 
Solicitor’s efforts. This lien is admittedly 
a particular lien and not a general lién 
and itis therefore not available- for the 
general balance of account’ between the 
attorney and his client but éxtends-only to 
the cosis of recovering or preserving the 
propertyin suit. The diffictilties with 
` ÇD) 105 Ind, Oas. 383; A I R 1927 Bom. °542;.51 B £55;, 
29 Bom. L R 1196. F 

* Page of al B.—| Hd. | 
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regard to this type of lien usually arise 
when the interests of parties otherthan the- 
solicitor and his client are involved. Most 
of the reported cases are concerned with the 
Solicitor's right to his lien either over a 
fund paid into Court or property in the 
hands of a Sheriff. It is clear that this 
particular lien is of no assistanceto the 
defendants in thé present case because as re- 
gards sums which were due in respect 
of the two suits towhich Gregory was a 
party when the Rs. 1300, was paid to the 
defendants the plaintiff admits that he 
must give them credit by reason of the 
terms of the letterof February 6, 1925. It 
ja immaterial whether the Solicitors 
acquired their rights under their 
particular lien or under the terms of the 
letter. 

There remainsto be considered the third 
lien, namely, the passive or retaining 
lien. Mr. Sinha first argued that this lien 
bas never existed in India. I do not 
agree with this submission, because I 
consider that the judgment of Marten, O. J., 
to which 1 have referred, lays down that 
an attorney- in India has all the rights 
as regards lien which a Solicitor has in 
England except those rights which depend 
on statute. It seems to methat the attor- 
neys, who practised before the Supreme 
Court, had this right of passive or retaining 
lien, as much as solicitors practising in 
England, I.do not think that the fact, 
that the particular lien on property is 
referred to as a common law lien, 
means that the passive or retaining lien 
is not aright recognized at common iaw. 

Mr. Sinha then submitted that if the pas- 
sive orretaining lien had originally existed 
it had been taken away by s. 171, Contract 
Act. Ifthisview were correct, a Solicitor's 
general lien would only extend to-prop- 
erty held under a contract of bailment, 
and would, therefore, not apply, in my 
judgment, toa fund paid to him asthe 1e- 
sult of the settlement of a suit. What- 
ever be the meaning of s. 171, Contract 
Act, I am convinced that it has not the 
effect of depriving attorneys of the passive 
or retaining lien which they possessed prior 
to the passing of the Contract Act. I hold 
therefore, that attorneys are entitled to 
“a passive or retaining lien. It only 
remains to consider what property is sub- 
ject to that lien. Mr. Sinha points out 
that in Halsbury’s Laws of England, it is 
aon retaining lien enures in the Solicitor’s 
favour in respect of all deeds, or other personal 
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which come intohis possession in the 
his professional employment including 
letters patent, policies of 
assurance, letters of administration, documents 
contained in a drawer of whichthe solicitor ia 
given the key and applications for shares,” 

Nothing is said with regard to the money 
of the client which comes into the hands 
of the Solicitor. I have been referred to a 
text book entitled ‘The Law and Pifictice 
Relating to Solicitors Liens and Charging 
Orders” by Mr. Atkinson, a Solicitor of the 
Supreme Court in Engiand, published in 
1905. At pp. 43 and 44 the author uses 
these words: j 

“In addition tothis particular or special lien, 
which extends to his costs in the particular action 
or proceeding only, a solicitor has a general 
lien available for his cosis in all matters on 
any moneys of his clients coming into his pos- 
session, unless paid to him.bythe client for a 
specific purpose; and this lien may be asserted 
even against the client's trustee in bankruptcy. 
This general lien, however, is merely passive, 
and practically amounts to a mere right 
of set-off by the Solicitor of the amount of 
his general costs against his client's money in his 
hands". 

I was inclined atone timeto take the 
view that, whereas with regard to funds in ` 
Court and the like, a Solicitor has only a 
particular lien, the position is different 
when the Solicitor has obtained possession 
of thefund, and that once possession has 
been obtained, the Solicitor is entitled to 
treat the money in his possession in the. 
same way as documents belonging to his 
client, and can refuse to pay it over to 
his client as long as any amount is owing 
to him. This would of course in fact 
amountto applying the money in liquida- 
tion of the general account. However a 
reference to one ofthe cases referred to by 
the author ofthe text book, to which êrefer- 
ence has just been made, has convinced 
me that this view is erroneous, and thata 
Solicitor has no greater rights over money 
which is the fruit of his exertions when he 
obtains possession of it, than he was when 
it is still in the stage of being on deposit 
in Court. The case in Mackenzie v. Mac- 
kintosh (2) and the proceedings in the Court 
of the first instance are reported in 
In that case 
the plaintiffhad a charge over the proceeds 
of three policies ofmarine insurance. The 
assured, who had created a charge in the 
plaintiff's favour, instructed a firm of Soli- 
citors to take steps to realize the amounts 
claimed on all three policies. There was 
some correspondence between the parties 
in connection with the charge, which 


(2) (1891) 64 L T (Qh.) 318 ou appeal 706, 
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course of 
bills of exchange, 
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included a letter addressed to the 
plaintiff by the Solicitors, A sum of 


money “in respect of one of the policies 


was undertheterms of a compromise 
paid by the insurance society concerned 
to the Solicitors. The plaintiff called 


upon the Solicitors to pay this sum to him 
less their charges incurred in respect of the 
particugar,claim, but the Solicitors maintain- 
ed that they were entitled to a lien on the 
mones, not only for their charges in respect 
of that claim, but in respect of costs incurr- 
ed in respect of claims against other 
insurance societies under the other policies. 
The case came before Kekewich, J., and in 
the course of his judgment, dealing with 
the general question of lien, he observed as 


follows: — 
` “There are really no modern cases (not one has 
been cited) going to show that there isa charge on 
the fund in the way of a general lien forall of the 
costs due from the client to the Solicitor; whereas it 
has. been settled—beyond the time of legal memory 
1 might almost say—that a Solicitor has a lien on the 
deeds, documents, and papers in his hands. The 
distinction between the two liens (they are both 
called “liens”) is that one is passive and the other an 
active lien. In one case he can only retain his 
papers -and in the other he can enforce his lien as 
a charge and recover it and he can do so independ- 
ently of the statute which enabled the Solicitor to 
proceed in the Court of Chancery by petition and 
obtain a charging order. That certainly seems to 
metohave been long established at any rate to be 
laid down—J will not say established, in the case of 
Bozow v. Bolland (3), where the subject is elaborately 
treated. The doctrine is also recognized in the case 
cited by Mr Renshaw, in reply, cf. Lucas v, Peacock 
(4), where” Lord Langdale says: “The Solicitor's 
jien-on a fund is not a general lien; it extends 
only to costs in the cause or costs immediately -con- 
nected with the costs of the cause.” And Bozon v. 
Bolland (3) is referred to, It is true that in that 
case, as in many others, the fund was a fund in 
Court, But there are cases. which applied the 
direction to funds not in Court and on principle 
it seems to me that the rule must by the same.” 

It is clear therefore that Kekewich, J.. 
thought that there was no difference between 


afund in 
Solicitors had obtained possession. How- 
ever; he then prcceeded to consider the 
. correspondence in the case, and came to 
the- conclusion that, on the correspondence, 


the Solicitors were entitled to a general - 


lien. It is clear‘that, apart from the’ cor- 
respondence, he would have held that the 
Solicitors were only entitled to retain the 
costs arising out of the particular claim in 
respect of which the money had been paid 
to them. ` . 

Against the decision in favour of the 
Solicitors the plaintiff appealed. -The 
judgment of the Court of Appeal does not 

(3) (1846) 9 Beav. 177: 50 WR 311. 

(4) (1839) 4 My. & Q 354. i 


PANNERU. VENKAYAMMA V, TANNERU GANGAYYA 


Court and a fund of which the- 


495. 


suggest that.the statement of law in the - 
Gourt below . is. «incorrect, but the Lord 
Justices, taking a different view of the’. 
eorrespondence, reversed the order’ of 
Kekewich, J., holding that the Solicitors 
were entitied to a particular lien on the 
funds in their hands. I do not think it. 
necessary to, cite passages from their judg- 
ments, which are to be found in the same 
volume of the Law Times at p. 706;* ex cept 
in so far as to refer to the following observa- 
tions of Lindley, L. J.: : 
“He (the Solicitor) has a general lien upon deeds 
and papers in his hands for all costs however 
arising. But he has no such general right of lien 
against moneys which he recovers for his client. , 
Whether he gets them or does not, his lien or right 
to be paid out of those funds is to be confined to` 
the costs incurred in respect of those funds, subject, 
of course, only to this: that he has the ordinary 
rights of set-off which one creditor has as against 
another and which 1 need not further refer to.” 


For the reasons I have given, I do not 
consider that the defendants here can claim 
in the capacity ofcreditors. It follows, from 
what I have said, that, in my judgment, 
their claim,to retain the sum of Rs. 1;300 
against the balance of their account is not 
tenable. Ihave held that the plaintiff has 
no claim in respect of the sum of Rs. 400. - 
His claim must, therefore, be reduced by” 
the amount of the two bills outstanding 
against him in respect of the two, suits to 
which the present suit has reference. ` ‘Those 
bills amount to Rs. 328-8-0. There will, 
therefore, be a decree in favour of the 
plaintiff for Rs. 971-8-0 with interest on 
judgment at 6 per cent. and costs as in 
an ordinary defended suit in the High 
Court. o 

D. Order accordingly. 
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MADRAS HIGH COURT 
Civil Appeal No. 233 of 1928 
. . December 9, 1932 
MADHAVAN NalR AND JACKSON, JJ: 
TANNERU VENKAYAMMA— 
` PLAINTIFF—APPELLANT . f 
VvETSUS 
TANNERU GANGAYYA AND oTHERS— 
Di FENDANTS— RESPONDENTS 
Hindu Law—Gift — Stranger gifting property to , 
members of joint family— Whether they take as ` 
tenant-in-common—Throwing into common stock— 
Burden of proof— Management of separate and joint 
property—Inference from— Conscious election— N eces- 
sity of. , 5 
Where a Hindu gifted a certain property to his 
sister's husband: his son and his grandson by a. 
deceased gon, who were all living as members of a 
joint family and the gift was madein favour df each 
one of the donees and the donees and their heirs 
were asked to enjoy the property: 





`x. that if a property is giv 


ass 


.. tenants-in-common even;though't 


“336 = wat 
foreign to Hindu Law aid that the ordiiary rúlejs. 


. they taks itas tenant#in-common Sand, 
- donoř intended the doneesito take Lê Api 


- a-joint family. agamo? 
Mudaliar (), relied on Mahalaksaji amma v. 
Ti Nagappaya (6), considered eo es = 
+, Held, further that the onus of proving that thes 
properties were thrown into common stock an 


`. treated as joint family properties was on thess who 


pleaded it. It must be shown that the persons who - 
surrendered the property did so consciously and his 

mere management of it and the admitted joint family’ 
property would not raise presumption that the gifted 

property became joint family property with incident 
of survivorship. d 


Appeal against the decree of the Subor- 


- dinate Judge of Bapatla in O. S. No. 115 of 


1924, z | 
Mr. P. Satyanarayana Rao, for the 
Appellant. 


Pa “The Advocate-General and Messrs, K. 


Kameswara Rao, K. Kotayya and C. Rama 
Rao, for the Respondents. | $ 


- sJudgment.—The plaintiff is the -appel- 
lant. The appeal arises out ofa suit in- 
stituted-.zby the plaintiff, the widowed 
daughter-in-law, against the Ist defendant 
her father-in-law and the other members of 
the family for a partition and separate 


. possession of her husband’s share of the 
” properties specified in Schedules A, B, C and 





«defen 
. -widow.is.‘the plaintiff. 5th defendant is the 


` 


D‘of the plaint.. _ 

732he lst defendanthad married two wives. 
~Bythis first wife the 6th defendant, he had 
“tworsons, Sriramulu and Punnayya. Srira- 
mulu sdiêd- in” 1911. His son is the 4th 
teat. Punnayva died in 1923. His 


‘brother*of the 6th defendant and brother- 
Nos: 2 and 3 are the children of the lst 
deféndant by his second wife. „ _ 
‘Schedule A of tbe plaint:comprises prop- 
erties gifted by the 5th.. defendant under 
Ex. A to the Ist defendatf;-’Punnayya the 
‘deceased husband of thé plaintiff and the 
_4th defendant, the grandson of. the Ist. de- 






“fendant; B schedulé comprises -propérties 


that were subsequently acqpired by the 
: 1st „defendant; C schedule comprises the 
ancestral’ properties of the family; and 
D;:schédule consists of debts for which pro- 
missory¥ notes and bonds were taken in the 
name of the plaintiff's deceased husband. 
The plaintiff's case as regards the C sche- 


“dule properties has been given up before - 
“us. 


As regards the A, B and D Schedule 
properties, the plaintiff's case is that the 
‘gift properties" comprised in the. A Sche- 
-dule were taken by the donees as tenants-in- 


+ 


‘ e E pn vas ig è ` 
l 3 Bs, 62 “RANNERD VENKAYAMM A v, -TANNESRU.GANGAYYA 
-~s ‘Held, that the priaciple‘ot™ joint’ tenañey. sis quite : 


eto, two. wami Apersongs, 
ry Uiitshhe* A 
gprorertiesBsi Sof their 
heyiverémembéraofsse Y. 
Tang kitan Cela Nadine abes in the D Schedule arose out of the 
:żManëgement of A and B Schedule properties 


. ther they took the properties as 


of the lst defendant.- Defendants . 


a 
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common, that.the B Schedule properties 
are accretions. to“ the properties 
A schedule, being acquired , cut 
income, and that the outstand- 





by her husband. If this contention of the: 
plaintiff is true, she would be entitled to 
a Share in-the suit propertie But 
there is a further contention tha owing 
to the operation of. a defeasance. clause in 
the gift deed the lst defendant forfeited 


his share in the gift properties in -favour ake 


of hisson and grandson (plaintiff's husband 
the 4th èdefendant) with the result that 
these two took the properties in two equal 
Shares. For this reason the plaintiff claim- 
eda half share in all the suit properties. 
The case of the contesting defendants is 
that the gift by the 5th defendant did not- 


confer a tenancy-in-common on the donees.. 
but only a joint tenancy with rights of 7 
survivorship of the co-parcenary type and - 


that even ifthe gift constituted the donees 
tenants-in-common they contended that the 
properties were thrown into the common 
stock and treated as joint family proper- 
ties and were consequently impressed with: 


the character of such properties and that. 


the properties being undivided the plaintiff 
isnot entitled to claim ‘any share in them. ` 

On these, main contentions two issues 
were raised inthe lower Court: - et 

(1) “What was the bature of the estate that the 
donees took under ihe gift deed in question, whe- 
c joint tenants or 
as tenants-incommon?” (2) “whether even if, they 
took as tenants-in-common the properties were 
thrown into the common stock and were treatedas 


joint family property and were consequedfly impress- rs 


ed with the character cf such ‘property.” 


Another important issue was issue No.-6: 

“Whether the properties mentioned in the B 
schedule were acquired withthe income fromthe A 
schedule properties and as an accretion to them," 
- For the purposes of this appeal it is not 
necessary to refer to the other iss ör to 
the other contentions of the 





were taken by the donees as tenants-in- 
con’mon, the properties were ‘thrown into 
the common stock and consequently -be- 
came joint family property. He also held 
that the properties in the B.and D schedules 
were all joint family.sproperties. ‘In the 
regůlt the plaintiff's suit was dismis-sed 

may be mentioned that-in the low œ 
Court the plaintiff alleged’ a partitio. p 
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between her husband and her father-in-law 
with a view to get a share of 
schedule properties, but this was found 
against, and in this Court,-as already stated: 
the claim to the O schedule properties has 
been abandoned. eae Fe 

The main question for consideration in 
this appeal is, what is the nature of the 
estate that the gift deed Ex. A conferred 
on the @onees? The donor as already stated 
is the 5th defendant. In the course of the 
suit it was alleged by the lst defendant 
that he was the illatom son-in-law of the 





-father of the 5th defendant and that the 


gift was made in consequence ‘ot the rela- 
tionship. This was vehemently denied by. 
the 5th defendant and a considerable por- 
tion of the evidence and argument in the 
case was directed to this question but no 
jssue was raised on this point and, as the 
Jearned Subordinate Judge rightly remarks, 
the question of illatom relationship does 


' “moh help us in determining the first issue, 


for what we heve really to consider is the 


nature ‘of the estate created by Ex. A 
and this being purely a question of 
the construction of the deed is not 


dependent upon the motive which 
prompted the gift. The learned Judge 
after discussing the evidence bearing on 
this question found that the Illatom reja- 
tionship set up was not proved, but at the 
same time he was of opinion that the gift 
cannot be considered to have been prompt- 
ad solely by love and affection but must 
have had something to do with the claim 
of illatom. son-in-lawship set up“by the first 
defendant. We are mentioning this at the 
outset¥to dispose ,of an argument of 
the learned Advocate-General that the gift 
being presumably made to silence the 
claim to son-in-lawship urged by the lst 
defendant, should be construed in the 
light of a gift to the joint family of the 
ist'défendant. This plea is on the face of 


it untenable, for the motive. which prompt- 
éd-the,gift has very little to do with the 
Susituiction of the deed, especially 60, 
when the motive suggested is not mention- 
ed inthe deed. also. And further, the co- 
parceners of the 1st defendant, if he proves 
his Illatom son-in-lawship, can in law 


. have‘ no claim to the properties in the fami- 


ly of affiliation.. (See Mayne on Hin du Law, 
p. 279). a 

We will now procéed to the consideration 
of Ex. A. The-docutient starts by saying..« 


that the conveyance. deed is executed ofa; ,., 
-February 10, 1913, in favour . of (1) Tannery € 


Veerayya ‘Garu's: son Gengayya Garu 


(ist 
149-49 & 4g Pas ae 


the C - 
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2 BT, 
_ Gangayya Garu's 
husband of the . 










guardian Gangayya Garu. 
that the lst defen 


his sister and the other two persons are 
the son and grandson of his sister and the 
lst defendant. Not content with thus 
stating the relationship of the parties, it 
goes on emphasising the individual rela- 
nee of the three donees to himself. 
thus: PN, 
~ “Out of you Gangayya Garu is my brother-in-law, 
Punnayya is my nephew and Radheakrishnayya is the 
son of my another nephew.” 

Then it says: 


4 


the said property in his 


tbe said 






(The correct translation of this sentence, is ik 

THB St 
dhakal (conveyance) d 
executed and given with my consent" 


On the February 11, 1913, thi 
defendant executed a deed of relinquis 
ment of right in which he states that 
consideration of Ex. A he has given up. 
his illatom right alleged to have been held ` 
by hini in the pioperty belonging to the 
donor’s father. “Dhis-is Ex. I. Two days. 
acter the execution :of Ex. I another docu- 


| ment Ex. B app3ars to have been execut- 


ed by.,the tst: ‘defendant From the. 
eviderice of P. W. No. 2 and D. W, No. 10, 
it would appear that this was brought 
about as ine Sth defendant felt some 
difficulty- that ihe Ist defendant might’ 
afierwards say that the conditions in the ` 
gift are not binding on him and also’ 
that he may lay claim: to his right as an 
illatom son-in-law later: After referring 
to the quarrels regarding the Illatom 
right and the execution of the relinquish- 
ment deed this document runs as fol- 


“I shall keep the property conveyed to us 


3 | | t jointly 
till my death (The correct translation of- 


-thig | 


~ 
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‘sentence is, I shall keep jointly the property) and 
maintain my wife and children and we shall enjoy 
the said property ‘lf l fail” to -maifitain them as 
written above,-] shall hase nothing. to do with my 
share out of property situated in ! eravali village and 
‘Awirtalur village, which is worth Rs. 10,0 and 
which is conveyed to me and others under a chakal 
(deed) executed by you ou February 10, 19413. I 
sball give it up to my grandson and con and go 
‘separate 1 or my heirs shall never raise any dis- 
pute in respect of the same ` 


One of the questions discussed before 
us is whether these ih ee documents shuld 
be considered. to be put and parcel of 
the same transaction and whether Exs. 1 and 
B can be relied on in construing the 

= terms of Ex. A. It appears to us that 
Ex. A is ccmplete in iiself and strictly 
- speaking, ihe documentsthat were executed 
_ admittedly later cannot give us any gui- 
: dance in understanding the import of its 
terms and should not be relied on to 
inte:pret it. But in this case the question 
is not of any serious importance as ihe 

_ later two documents do not in any way 
modify the terms of Ex. A or the nature 
of the estale conveyed by it. In fact both 
parties have invited our attention to all 
these dccuments. Exhibit I is not very 
helpful except as showing the motive for 
the gift which we have pointed out is 
not relevant in construing Ex. A; and 
Ex. B after again referring to the motive 
of the gift states how ihe Ist defendant 
hopes to deal with the property conveyed 
to them. It also contains the defeasance 
clause relied on by the appellant to show 
that the 1st defendant has forfeited his 
tight to his share of the properties convey- 

. ed under Ex. A. The question, therefore, 
régarding the nature of the estate conveyed 
‘under Ex. A will have to be: decided 
“solely with reference to its terms. It is 
‘admitted by both parties thal what we 
hiveto find out ircm the language of the 

` document is the inttntion of the dunor'in 
making ihe gift; that is aid he intend 

_ that the donees should take ihe prope:ties 
as ténants-in-common or did he intend 
that they should take is as jot tenanis? 
Mr, Srinivasa Ayyangar argues that the 

` terms ot the document should be interpreted 
in the light of the well-known presump- 

` tion that, joint tenancy is unknown to 


` Hindu Law and not cnly are there no’ 


words in the document to dispel this well- 
known presumption but on the oiber hand 
the whole tenvur of the language used in 


~ the document and the specitc statements - 


“contained init show clearly thatthe donor 
intended to constitute the donees tenan's- 
jo-common. On the other hand the learned 
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Advocate-General argues that the donees 
being members of a joint Hindu family, 
the donor must have intended the gift 
preperties to be held inthe way in which 
joint family property is usually held by 
iis members, that is as co-parceneis, and 
that at least ihere is one term in the 
document, which we shall presently -reler 
to, which distinctly shuws that the greation 
of joint tenancy and not tenancy-1n- 
common was what was intended by the 
donor when he made the gift. The ques- 
tion is which view istight. In Janahizam 
Chetty v. Nagamony Mudaliar (1), it was 
held that where a bequest was made by, 
a Hindu to his divided brother and his 
sons who were at the time members of 
a joint undivided family bat the will 
did not exp:essly indicate that the dunees 
were to take the properties as joint tenanis, . 
the donees should be deemed to take the 
properties as tenants-incommcn, In 
Jogeswar Narain T eo v. Ram Chandra Duit 
(2), it was pointed out by their Lordships 
of ihe Privy Council that : 

“the principle of joint tepancyis quite foreign 
to Hindu Law and that the ordinary rule is 


that if a properly is given to two or more persons 
they take it as tenant-in-common”’ 
Mu- 


In Yethirajulu Naidu v. 
kunthu Naidu (3), it was pointed out by 
Subramania Ayyar, J., that Hindu Law is 
quite familiar with one kind of joint ten- 
ancy, namely the joint holding by members 
of an undivided, Hindu family. How effect 


.is to be given to these two principles in 


the light, of the specific terms of a par- 
ticular gift, was considered in extenso by 
both the Judges in Janakiram Chetty . 
v. Nagamony Mudaliar (1) after con- 
sidering the case-law which has a bearing 
on the question. In Junakiram Chetty v. 
Nagamony Mudatiar (1) it has to te 
niticed tbat the bequest was by a biother 
to his divided brother and his son, who 
wese members of an undivided Hindu 
famisy. In dealing with such class of, 
cases 1t was pointed out by Kumaraswemi 
Sustriar, J., that a difference should 
be made between cases where gifis to 
persons who form a joint fami,y are made 
by persons to whum they would. succeed 
according to the law of intestate succes- 
sion if no will was. made, for exemple, 
gifis by a father to his children and by 
a husband who dies without issue to his 
. (1) 93 Ind. Cas. 662; 49 M 9f; 22 L W 801; AIR 
1926 Mad 273;50 M L J 413. ~ : 
i t70; 231.A37;7 Sar.PCJ 13; 6M LJ 


©). Sea 
'(3) 28 M 363; 15 M L J 299. 
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wife or daughter, and cases where gifts 
are made by will by persons to whom 
the donees would not inherit and who 
could have no interest in the properties 
on the death of the testator but for the 
will and that in the former class of 


cases a presumption may le drawn that’ 


the donees were intended to take the 
estate asgjoint tenants and that in the 
latter class of cases there is no ground 
or necessity for drawing such a presump- 
tion. Of course this is apart from the 
terms of the will which, whatever be the 
relationship of the testator to the lega- 
tees, may expressly state in the will that 
the legatees should take either as tenents- 
in-comm a or as joint tenants. This is 
‘the basis of the decision in Janakiram 
Chetty v. Nagamony Mudaliar (1). In 
Karuppai. Nachiar v, Sankaranarayana 
Crete (4), the Full Bench pointed out 
that 

“it would be revolutionary to hold that ail prop- 
erty which comes to two or more persons who 
happen to bs msmbers of an uadivided family is 
tukan by them with benefit of survivorship, and 
there is no warrant whatever in the Mitakshara 
fur such a gəneral proposition.” 


Exhibit A should beconstrued in the light of 
these observations. The donor in Bx. A 
is practically in the position of a slranger 
to the donees, in the sense that in the 
ordinary course the chances of their suc- 
cession tu his property are too remote if 
not non-existent. The properties are gifted 
to the three named persons individually 
and not to all of them jointly, .Though 
the donees form members of an .undiviiel 
Hindu family, what is uppermost in the 
mind of tue donor is not so much their 
relationship inter se with themselves as 
their relationship to him, for in the pre- 
amble po-tion he says pointedly that the 
first donee is his brother-in-law and that 
the others are his nephew and the son of 
another nephew and a gift is made ont 
of affection that he bears towards them. 
It is to be noticed that the indivi tual 
position of each of the donees is emp2asis- 
ed and there is no reference to aay joint 
rad at all, Toen comes the statement 
that 

“from this time forwards you and your heirs should 


enjoy permanently the said property with absolute 
‘rights abe,” 


The words “you and your heirs” are to 
be understood, according to the appellant, 
as words of inberitance, in which case 
“heirs” would include all heirs generally 
including the male and the female. If 


" (4) 27 M 300; 13 M L J 338, 
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so understood it is clear that the donor 
intended that‘the donees should take the 
estate as tenants-in-common. On the other 
hand the respondents contend that these 
words only define the absolute nature of 
the estate conferred by the gift and do 
not indicate anything else. If so these 
words have no particular significance in 
relation to the question whether the estate 
is to be taken jointly or in severalty. But 
it may be noticed that immediately after 
these words comes the statement that 
these “should enjoy permanently the said 
property with absolute rights.” [The italics | 
are ours]. If “you and you heirs” are.” 
used to indicate the absolute nature ofthe: - 
estate conveyed by the gift, then the 
statement that the property is to be 
enjoyed with “absolute rights” will indeed 
be a repetition. Having regard to this 
fact it appears to us that tha words “you 
and. your heirs” should be understood as 
words cf inheritance. If these words are 
to be understood as words of inharitance, 
then it is clear that the word “heirs” 
would include female hairs as well: See 
Mir Safdir Aliv. Mirza Matsudali_ Beg 
(5). The next noticeable feature in Ex. A 
is the statement that “Gangayya out of 
you should keep the said: property in his 
possession till his death.” This is emphasis- 
ed by tha learned Advocate Genera] to 
show thit the donor intended that the 
property should be taken’ by the doneés 


as joint tenants, for otherwise Gangayya 


will have no right to keep it in his 
exclusive possession. In support of this 
contention Mahalakshmi Amma v. Tes 
Nagappaya (6), is relied on. The report >. 
does not contain the” full terms of the. 

deed. Probably the circumstance that _ 

the adult member was to manage the 
properties was the most important condition 
in the gift and there were no other cir- 
cumstaaces to de ract from its significance. 
We canno understand that decision to 
lay down as @ general proposition of law 
that whenever it is found in a gift or a 
will that an adult member is to manage 
the properties, then it must follow inevit- 
ably that the properties are to be held 
jointly by the legatees or the donees, A 
strict application of this provisioa will 
entail the result that the properties should 
remain undivided till the death of Gangay- 


(5) 121 Ind, Oas. 229; 58 ML J 125: 31 L W 303; 
Ind Rul (1:30)P O 37; A IR 1930P 141; (1930) 
A Ld 63; 34 O WN 208; 32 Bom.L R481; 26N LR 
119; 13 N LJ 27 (P O).: , 

(8) 62 Ind, Cas, 814; SOMLT1?, 
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ya. But it is admitted that tbe provision 
will not stand in the way of division if 
the parties agreed to divide the proper- 
ties. Jt is a rule of construction that tbe 
deed ‘should be construed as awhole. In 
the present case the gift is made, es 
already stated, by a person who is in the 
position of a stranger to the donees. Il 
is stated that it is made in favour of 
each ove of them, and further the donees 
and their heirs are asked to enjoy the 
properties. 
sufficient to show that the donor intended 
the donees to take the properties as 
tepants-in-common even though they are 
members of a joint family and it is stated 
thatthe lst defendant is to keep pcessession 
till hisdeath. Exhibit B to which both sides 

ave drawn our attention also seems to 
convey the same idea. Assuming that it is 
permissible to refer to Ex. B that document 
also shows that what was intended by the 
donor was the creation of a tenancy-in- 
common and not a joint holding by all the 
donees. After stating that “I shall keep 
jointly the property” the first defendant 
proceeds to say that if he failed to maintain 
the donees as written above “I shall have 
nothing to do wilhmy share of the property.” 
Evidently the properties gifted are treated 
by him as enjoyable ‘in shares’ by the 
donees which would suggest that he thuoght 
that the properties are to be held by the 
donees as tenants-in-common. However that 
may be, we are clear on the construction 
of Ex. A that the donor intended that the 
donees should take the properties as tenants- 
In-ccmmon and not as joint tenants. It 
will follow from this view that the plaintiff's 
husband being ^ entitled tog share 
in the properties, that share will now de- 
volve on the plaintiff. But she claims a 
4 and this is based on the conien- 
tion that the first defendant has forfeited 
the sight to his 4 share as he has 
failed to maintain them as required under 
Ex. B. It is admitted that the first defend- 
ant, leaving’ the sixth defendant and her 
children in Perivalipalem, went away to 
Alapadu. But it is nobody's care that he 
failed to maintain them as he left the Peri- 
valipalem properties to be enjoyed by them. 
What Mr. Srinivasa Ayvangar contends is 
that the provision in Ex. B "Tf I fail'to 
maintain them” contemplates that the first 
defendant should live with the sixth defend- 
ant and her children at Perivalipalem and 
maintain them and that if he did not 
‘actually reside with them, the failure will 
bring about a forfeiture of bis share even 
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if he maintained them otherwise. We can 
not accede to this construction of the docu 
ment, On the face of it the con'ention i 
untenable. The appellant also put forwarc 
a special case of relingnishment and parli 
tion; but, as already men‘ioned, th's ha 


“been found against and that finding has no 


been questioned before us in appeal. I 
therefore follows that the Diaintifigs entitlec 
to claim only “i share of*the gif 
properties. ‘his is our decision on th 
first is :ue. < f 
The next question is whether the gii 
properties were thrown into the commo) 
stock and treated as joint family propertie 
by the first defendant and the members o 
his family. Before dealing with this poin 
it is necessary to state afew facls. The gif 
properties which cover an extent of 40 acre 
all lie in the village of Perivalipalem 
The first defendant belongs to the villig 
of Alapadu where he owns a considerabl. 
extent of ancestral properties. Besides thi 
40 acres obtained under Ex. A, the firs 
defendant had acquired 9 acres of land ii 
Perivalipalem before the gifi: (See Ex. XIJ 
dated August 17,1911); and under Ex. VII 
dated April 28, 1913, he purchased anothe 
extent of 6 acres and 7 cents of land in th 
same village in pursuance of “an agree 
ment to sell “executed on December 29, 1912” 
(See Ex. VIII-A) which was prior to th 
gift. It is said that subsequently 4 or: 
acres also were added to the already exist 
ing lands in Perivalipalem. Thus, in tha 
village the first defendant has three sets o 
properties, properties obtained under thi 
gift, properties purchased before the gif 
and properties purchased subsequent t 
the gift, in all amounting to about 60 acres 
Thess and the Alapadu properties were al 
under his management. The defendant’ 
case is ‘that there is no evidence that th 
gift properties in Perivalipalem were se 
parately managed or that their income wa 
separately kept: on the other hand what ii 
stated is that the evidence will show tha 
all the properties of the family including 
the Ex. A properties were treated and deal 
with on the same footing and that from ou 
of their joint income fresh properties wer 
purchased and added to the existing lands 
The defendants therefore contend that the 
40 acres gited under Ex A were treated by 
the family as joint family propeities anc 
that even if originally the donees took then 
as ienants-in-common these must be consi 
dered to have been thrown into the commot 
stock and were consequently impresse 
with the character of joint family property 
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The evidence shows that subsequent to 
the gift (Ex. A) feeling between the first 
defendant and his wife the sixth defendant 
became sirained, that he wanted her and 
her children to leaye Perivalipalem to go 
-with him to settle down at Alapadu, that 
the sixth defendant objected tothis and that 
In consequence the first defendant went 
over: to ‘Mjapada leaving the sixth defend- 
ant and her children at Perivalipalem and 
Settled down there taking to himself’ a 
second wife. This happened in 19i6. Be- 
fween 1916 and 1919, as the first defendant 
was laid up at Alapadu with carbuncle and 
colic and as he was also absent on a pil- 
grimage to Benares, the fifth defendant 
managed all the Perivalipalem properties 
and lent a helping hand in maneging lhe 
Alapadu properties also. Thismanagement 
was carried on by him in consultation with 
the first defendant. Between 1919 and 
1923 Punnayya, the hubsand of the plaintiff, 
was entrusted with the management cf the 
Perivalipalem properties which, as already 
pointed out, included not only the gift prop- 
erties but admittedly joint family proper- 
ties also. The management by Punnsyya 
went on till his death in July, 1923. His 
Management did not extend to Alapadu 
lands. To show that the gift properties 
were thrown into the common stock and 
blended with admittedly joint family 
properties, some acts of management 
during the three period,- (1) up to 
1916, (2) between 1916 and 19193 and (3) 
between 19 9 and 1923 consisting in the 
wurchase of properties apparently from the 
joint income of all the properties, collection 
of rents, discharge of debts, ete., are 
ceferred to by the contesting respondents. 
These we will examine presently. But 
wefore doing so we may repeat here what 
we have already pointed out that the appel- 
antset up acaseof partition between the 
ith defendant and her children on one side 
„nd the Ist defendant on the other, whereby 
he Perivalipalem properties were allotted to 
he former for their share, but this partition 
las been found against by the lower Court, 
und this finding’ has not been attacked 
vefore us. This has a material bearing as 
ve will show presently on the question as to 
he nature of the subsequent management 
f the gift properties, especially manage- 
aent by Punnayya, 

Having regard to our finding that the gift 
sroperties were intended to beheld by the 
onees as tenants-in-common, the burden 
i proof that the properties were thrown into 
be common stock lies on the defendants, 
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In 1915, under Ex. V the Ist defendant 
granted a lease of the gift properties ani 
the joint family properties in Perivalipalem 
covering an extent of about 33 acres to one 
Dasarathi Sriramulu and another. Exe 
hibits XI (a) and XI refer to the 
suit brought against them by the lst 
defendant on the lease and to the ‘com- 
promise'in which it ended. Except the 
management ofall the joint family proper- 
ties generally by the 1st defendant or under 
his supervision, thisisthe only specific act 
of the lst defendant priar to his departure 
to Alapadu towhich our attention hasbeen. 
drawn. We have already referred fo. 
Ex. VIII 71913) under which he purchared 
some properties in Perivalipalem. 
Exhibits XV series, XLI, XLI (a) 
and D have been referred to in connec- 
tion with the management by the 5th 
defendant. A promissory note debt due 
from the ist defendant under Ex. XV was 
discharged by the 5th defendant as may be 
seen from the endorsement on the note on 
May 23,1916. From the judgment (see the 
énd of paragraph 50) it will be seen thai 
the 5th defendant during the period of his 
management also purchased some property 
inthe name of the lst defendant: vide 
Exs. D (1916) E (1918) and. XX (1917). 
Exhibits. XLI and XLIV-A show that the 
5th defendant was maintaining a common 
account for all the lands. Here we may pause 
fora moment and consider how far the gift 
properties were treated as joint properties 
during these two periods of management. 
Admittedly the management was carried on 
exclusively by the Ist defendant or by the 
5th defendant atthe Ist defendant's request 
and after consultation with him and under 
his directions. The 6th defendant and her 
family were maintained by the Sth defend- 
ant and it is nobody’s case that during 
these periods she or her children had any 
part in the management of the properties. 
Inthese circumstances, it appears to us 
that no inference against Punnayya can be 
drawn from the acts of management during 
these two periods; and further, during this 
time heseems to have been a minor also. 
Exhibit XDI-O, the Death Register of Peri- 
valipalem village, which shows that Punnay- 
ya died in July 1923, states his age to be 26; 
but it is clear that the document, admissible 
to prove the date of his death, cannot be 
used as evidence to prove his age; and so, 
the case has been argued on the basis that 
Punnayra became a major somewhere about 
the year 1913 and not before. 

-We will now deal with Paunnayya’s mane - 
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agement which commences from 1919 and 
. continued till his death. Exhibits XXXVI 
and XXVI (a) are two receipts for rent 
passed by Punnayya to WDarasarathi 
Sriramulu, for some of the lands in 
Perivalipalem village. Exhibits XXIII 
(1919) and XXXV (1919) are receipts 
for rent passed by Sriramulu to the Ist 
defendant, Exhibit VII is a promissory 
note executed in favour of Punnayya on 
January 15,1921. Tocomplete the history 
of this promissory note, it may be mentioned 
that after Punnayya's death, along with the 
present suit, O. S. No. 14 of 1924 was insti- 
tuted bythe lst defendant to enforce this 
promissory note. It was held (cee para- 
graph 72 of the judgment) that the suit debt 
belonged to the co parcenary made up of 
Gangaraju and his sons and grandsons. 
It appeais that no appeal has been filed 
against his judgment. It is clear that the 
proceeding on the promissory note does not 
affect ihe guestiun that we are now con- 
sidering as it took place after the death of 
Punnayya, ‘and further, though O. S. No. 14 
of 1924 has not been appealed against, the 
question as regards the nature of the gift 
properties is raised in the appeals in the 
suits wich were tried along with O. S. No. 14 
of 1924. To return to the management by 
Punnayya, what is argued is that he collect- 
ed rent from the Perivalipalem properties 
consisting of both the joint family and the 
gift properties. It is argued that unless the 
gift properties were treared as properties 
held jointly, he has no right to collect the 
rents irom those sharesin them belonging to 
the 4th and the Ist defendants. In our 
opinion, from these acts of management of 
Punnayya no such legal inference should be 
drawn. Punnayya had just emerged from 
his minority and was asked by his father to 
continue the management which was carried 
on before hat period by the 5th defendant 
and the let defendant himself; and further 


the lst defendant himself was also having 


a hand in the management as may be seen 
from Exs. XXXII, XXXV, ete. Once the 
gift properties have been shown to be pro- 
perties held by the donees as tenants-in- 
common, the defendants have to show by 
satisfactory evidence that the properties have 
been treated as joint family properties. 
Treatment of the properties as joint family 
properties by the Ist and the 5th defendants 
will not affect the case so far as Punnayya 
"is concerned, and as regards his own man- 
agement, the fact that he merely carried on 
the management under the supervision of 
his father cannot by itself show that he 
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treated the gift properties as joint family 
properties and thereby waived his separate, 
claim to them. While repudiating the 
case of the plaintiff of partition and relinqu- 
ishment by the Ist defendant of his share 
based upon the separate management by 
the 5th defendant, Puunayya, and other 
acts- which case has now been found 
in his favour by the lower Couk—the lst 
defendant makes it clear in his evidence— 
amd this, it may be mentioned, is 
recessary to support his case of non- 
partition--that the management of Punnayya 
at Perivalipalem was not absolute but 
subject to hisdirections. This appearsfrom 
various portions of his evidence and cannot 
be contested by the respondents; for that 
forms a partof their case relating to the 
plea of non-parti:ion. The evidence placed 
before us isnot enough to bring home to 
Punnayya that he has consciously surren- 
dered his claim to a Separate share 
in the gift properties and elected to blend it 
with the other family prupertes. Mere 
management, assuming that it went beyond 
the collestion of rents etc, of the properties 
following a course that existed before and 
wasadup.ed as a convenient arrangement 
more or less to stifle the dissatisfaction of the 
6th defendant and her family against the 
lst deiendant’s marriage and settlement at 
Alapadu, and that too not exclusive man- 
ageme.t—for we find his father also col- 
lecting rents—is not, in our opinion, enough 
to discharge the burden that lies upon the 
defendants toshow that the gift properties 
have lost their original character. For these 
reasons we would hold it has not been prov- 
edthatthe properties gifted under Ex, A 
have been thrown into tha common stock 
and become impressed with the character 
of the joint family properties. 

The last question for decision is whether 
the B schedule properties are accretions to 
the gift properties and whether the oute 
standings shown in B schedule are traceable, 
tothe reats collected from the gift proper- 
ties and their accretions. No serions at- 
tempt was made by learned Counsel for the 
appellant to deal with these issues. B 
schedule consists of 17 acres of land and two 
houses, The lands consist of 8 items. 
Some attenipt was made to show that thé 
purchase of items Nos. 5 and § of the land 
covering about acresani 7 cents may be 
traced to Ex. VIII. In this connection the 
evidence of D. Ws. Nos. 1, 9 and LO was read 
to us. The evidence is extremely vague and 
cannot be acted upon. Item No. 10, one of the’ 


- houses in question, was also stated to have 
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been purchased from the income of the gift 
properties, but there. is no satisfactory 
evidence to prove it. No further arguments 
were addressed tous on these issues, We 
hold that the appellant has not shown that 
the Bschedule properties are accretions to 
the gift properties, that the outstandings jn 
D schedule are traceable to the rents of the 
gift properties and their accretions. 

In tHe result the appellant will be entitl- 
ed to a third share in the proper- 
ties gifted nder Ex. A and the mesne 
profits in the + share. As asked for 
in the plaint the appellant will te entitled 
to fature profits from the date of the suit. 
The lower Court will proceed to pass a final 
decree in the light of the above observations. 
The appealis allowed. The parties will 
pay and receive proportionate costs, 

D. ` Appeal allowed. 


OUDH CHIEF COURT 
Criminal Appeal No. 49 of 1934 
April 4, 1934 
Nanavotty, J. 

MOHAMMAD NABI KHAN AND ANOTAER 
—AccuseD ÅPPELLANTS 
versus 
EMPEROR--COMPLAINANT— RESPONDENT 
Criminal Procedure Code Act V of 188), s. 238— 


Penal Code (Ait XLV of 880), ss. 301, 325— 
Acyeittal under s 04—Conviction under s. 325— 
Orijinal charge not altered and Specific charge 
under s, 3-5 not added —Procedure, legality of— 


Criminal t:tal—Sentence- Accused old man of 73— 
Doubt asto who struck blow— Reduction of sentence. 
The offence of culvable homicide is, both in law 
and in common parlance a more serious and a more 
heinous offence than the offence of voluntarily 
causing grevious hurt, and therefore, it ig doing 
no violence to the language of s. 238 of the Code of 
Criminal Procedure to say that the offence of grievous 
hurt isa “ minor offence” when compared with the 
offence of culpab'e homicide punishable under 
8.304 of the Penal ‘ade. It is open to the Court while 


acquitting the accused person of an offence under 
s tut ofthe Penal Code to convict him of an 
offence under s. 325 of the Penal Code without 


altering the original charge under s 301, Penal Code 
and without adding a specific charge under s. 325 
of the Penal Code. 

Where the accused (appellant) is an old man of 
73 while his co-accused is a young man of 20 
years, and there is nothing on the record to show as to 
who actually struck the fatal blow on the head of 
the deceased and the fight was sudden : : 

Held, that in the circumstances a sentence of four 
years’ rigorous imprisonment would meet the ends 
of justice. p 
` Ur. A. against the order of the Addi- 
tional Sessions Judge of Unao, dated 
January 16, 1934. 

Mr, B, N, Mulla, for the Appellants, 
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. Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 

Judgment.—This is an appeal from a 
judgment of the learned Additional 
Sessions Judge of Unao, convicting the 
appellants Mohammad Nabi Khan and 
Qasim Khan of an offences under s. 325 of 
the Indian Penal Code and sentencing 
each of them to undergo seven years’ 
rigorous imprisonment, ; 

The story of the prosscution out of 
which this appeal arises is briefly as 
tollows;— 

The deceased Parbhu -Lodh and his 
brothers Lachhman and Gayadin had 
purchased the produce of a m:ngo grove 
in village Harha in the District of Unao. 
On the morning of June 17, 1933, 
Lachhman and his brother Gayadin drove 


away 10 heads of cattle which had 
damaged the produce of their mango 
grove. After impounding the cattle 


Lachhman returned to his mango grove 
and he fonnd the two appellants Moham- 
mad Nabi Khan and Qasim Khan along 
with another man Agnu Pasi abusing 
his brother Parbhu for having impounded 
the cattle. Lachhman who isa boy of 
sixteen intervened and told them not to. 
abuse his brother as his brother had only 
impounded the cattle which had done 
damage to his mango grove. Thereupon 
the two appellants and Agnu Pasi began 
to beat Parbhu and Lachhman with their 
lathis. Parbhu who was unarmed was 
knos-ed down and Lachhman in self- 
defence gave one or two blows to Moham- 
mad Nabi Khan. Then the villagers 
intervened and the appellants took to 
their heels. Parbhu was first taken to 
the house of the Mnkhia and then to 
thana Achalganj, which is about -two 
miles from the scene of occurrence, A 
report of the occurrence was made by- 
Lachhman on June 17,1933, and the; 
next day Parbhu died. His corpse was: 
sent to headquarters for post mortem. 
examination and after completing his. 
investigation Sub-Inspector Thikur Bharat 
Singh prosecnted the two accused Moham- 
mad Nabi Khan and Qasim Khan ona. 
charge under s. 304 of the Indian Penal 
Code. The learned Additional Sessions; 
Judge of Unao has acquitted the accused , 
in respect of the cha:ge under s. 304 but - 
convicied them of an offence under g, 395. 
of the Indian Penal Code and sentenced.. 
them each to undergo rigorous imprison-.- 
ment for seven years. i - 


`- I haye heard the. learned Counsel : for 


odd 


the appellants at great length as also 
the learned Assistant Government Advocate 
on behalf of the Crown and have examin- 
ed the evidence on the record. The medical 
evidence shows that the death of Parbbu 
was dueto injuriesto the brain and the 
skull and that these injuries were pro- 
bably caused by some blunt weapon 
like a lathi. There was a lineal fracture 
13” x 23” x4” long on the left side of 
the skull about 1” apart involving the 
-left parietal, frontal and temporal bones. 
There were two contused wounds on the 
“head, one 34” x 2”, deep down to the 
sealp on the left side of the head and 
the other 13”x4” deep down to the scalp 
2” below the first injury. There was also 
a contused wound 1” x }” in front. of 
the left little finger and there were the 
marks of swelling on bcth the elbows. It 
is clear, therefore, that Parbhu met with 
a violent death and that in respect of 
his death an offence of culpable homicide 
as defined in s. 299 cf the Indian Penal 
Code was committed by certain persons. 
The learned Additional Sessions Judge 
has, however, acquitted the accused of the 
graver charge of culpable homicide 
punishable under s. 304 of the Indian 
Penal Code and has only convicted them 
of an offence under s. 325 of the Indian 
Penal Code inrespect of their voluntarily 
causing grievous hurt to Parbhu. As 
there is no appeal on behalf of the Local 
Government s«gainst the judgment of 
acquittal on the charge under s. 304 of 
the Indian Penal Code, I do not think it 
necessary to pursue this matter further. 

Three eye-witnesses have been examined 
on behalf of the prosecution to prove that 
the appellants caused the death of Parbhu 
by inflicting grievous injuries tohis head. 
They are P.W.No. 6 (Lachhman Losh 
aged 16), P. W. No.7 (Ram Prasad Abir 
aged 21) and P. W. No. 8 (Munnu Lodh 
aged 30). The evidence of these wit- 
nesses has not been shaken in cross- 
examination and these witnesses have 
been believed bythe learned trial Judge. 
After hearing ihe arguments of the learned 
Counsel for the appellants I find myself 
unable to discard the testimony of these 
eye-witnesses forthe speculative reasons 
advanced by the learned Counsel for the 
accused. The accused Nabi Khan 
adduced no evidence in his defence in 
the Court of Session. Qasim Khan ex- 
amined two witnesses, D. W. No. 1 (Israj) 
and D. W. No.2 (Gajju). Their evidence 
was rejected by the learned trial Judge 
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and after perusing their evidence I too 
am of the same opinion. 

The learned Counsel forthe appellants 
has vehemently argued that there are 
certain indications in the evidence on the 
record, which go to show that the Crown 
has withheld certain facts from the 
knowledge of the trial Court and that 
the real truth has been suppresse@ to the 
prejudice of the appellants. There is, to 
my mind, ro force inthis lament of the 
learned Counsel forthe accused. It was 
the duty of each of the accused to place 
before the trial Court the true facts of 
the case, if he considered that the version 
of the occurrence as given by the prosecu- 
tion witnesses was incorrect. 

Jt is contended before us that the actual 
fight took place not.in the mango grove 
of the deceased but in the guava grove 
of the accused and that the place marked 
J (Jim) in the sketch prepared by the 
investigating Police Officer was not the 
real spot where the lathi fight took place 
but that it took place neara well inthe 
guava grove of the accused, andin support 
of this contention reliance is sought to be 
placed upon the statement of Lachhman 
made in the Court of the Ccmmitting 
Magistrate that the fight took place near 
the well in the guava grove of the 
accused. Lachhman has, however, in his 
statement before the learned Additional 
Sessions Judge denied the correctness of 
the statement which he made before the 
Committing Magistrate. The evidence of 
Sub Inspector Bharat Singh supports what 
Lachhman has stated in the Court of 
Session and there is no other evidence on 
the record adduced by the accused to 
prove that the fight took place not at the 
place where the prosecution witnesses 
alleged that it did take place but some- 
where else. In the absence of any evidence 
to the contrary I am compelled to 
accept the version of the occurrence 
given by ihe prosecution witnesses, whose 
evidence stands unshaken in cross-examina- 
tion and unrebutied by the evidence of any 
witness examined on behalf of the accus- 
ed. 
The learned Counsel for the appellants 
has argued that the conviction of the appel- 
lants for an offence under s. 325 of the 
Indian Penal Code without the alteration 
of the original charge under s. 304 of the 
Indian Penal Code was illegal and has 
vitiated the whole trial, as s. 238 of the 
Code of Criminal Procedure does not apply 
to the facts of this case. 1 confess that I 
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find it difficult to follow the reasoning involv- 
ed in this contention. The contention of 
the Coun-el for the accused is that as 
the latter portion of s. ¿04 of the Indian 
Penal Code punishes the offence of culpable 
homicide with imprisonment of either 
description for a term wich may extend to 
10 years, or with fine, or with both, and 
as the offgncecf voluntarily causing griev- 
ous hurt punishable under s. 325 of the 
Indian Penal Code is invariably punishable 
with imprisonment of either description 
for a term of seven years, to which in addi- 
tion a sentence of fine may be imposed, that 
therefore the offence of grievous hurt under 
s 325 of the Indian Penal Code cannot be 
deemed to be a minor offence in comparison 
with an offence under the latter portion of 
s. 404 of the Indian Penal Code- 
argument, though ingenious, has got 
absolutely no force. ‘Ihe offence of causing 
grievous hurt punishable under s. 325 of the 
Indian Penal Code as well as the offence 
of culpable homicide punishable under 
s. 304 of the Indian Penal Code are both 
offences affecting the human body and fall 
within Chapter XVI of the Indian Penal 
Code. ' The offence of culpable homicide 
is bothin law and in common parlance a 
more serious and a more heinous offence 
than the offence of voluntarily causing 
grievous hurt, and therefore it is doing no 
violence tothe language of s. 238 of the 
Code of Criminal Procedure to say that the 
offence of grievous hurt is a “minor offence” 
when compared with the offence of culpable 
homicide punishable under s. 30! of the 
Indian Penal Code. The various High 
Courts in India have often while acquit- 
ting the accused person of an offence under 
s. 304 of the Indian Penal Code convicted 
him of an offence under s. 325 of the Indian 
Penal Code without altering the oiiginal 
charge under s. 304, Indian Penal Code 
and without adding a specific charge under 
8,325 of the Indian Penal Code. In my 
opinion there is, therefore, no force in the 
legal plea raised by the learned Counsel for 
the appellants. 

Tt was further contended that the accused 
had alleged that the assault on Parbhu 
took place in their guava grove, and that, 
therefore, their contention should have beer 
accepted and they should have been given 
the right of private defence of person and 
property. No such plea was takenin the trial 
Court and there are no materials on the 
record upon which such a plea can be 


legally founded. I would, therefore, reject 


this contention also. 
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The last plea taken on behalf of the 
appellants is that the sentence passed upon 
the appellants is far too severe. In my 
opinion this contention is well founded. 
The appellant Qasim Khan is an old man 
of 73 while his co-accused Mohammad Nabi 
Khan isa young man of :0 years. There 
is nothing on the record to show who 
actually struck the fatal blow cn the 
head of Parbhu Lodh, which caused his 
death. As pointed out by the Additional 
Sessions Judge himself the fight was 
sudden and it was not known which of the 
assailants hit Parbhu on his head. 

For the reasons given above I am of 
opinion that in the particular circumstances 
of this case asentence of 4 years’ rigorous 
imprisonment would meet the ends of 
justice. I accordingly, while upholding the 
conviction of the appellants for an offence 
under s. 325 of the Indian Penal Code, 
reduce the sentence in the case of each of 
the appellants from seven years’ rigorous 
imprisonment to four years’ rigorous - 
imprisonment. To this extent this appeal 
is allowed, and for the rest it stands dismiss- 
ed. 


A.-D. Appeal dismissed. 
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CALCUTTA HIGH COURT | i 
Criminal Appeal No. 732 of 1983 ..-i 
February 14, 1984 Š 

GUHA AND NASIM ALI, JJ. 

NAGEN KUNDU AND LTHERS— 
APPELLANTS 
versus 

EMPEROR — RESPONDENT 

Criminal trial—Jury—Question of misconduct, 
if within discretion of Judge to determine— Decision 
of Judge, if open to review- Power of Judge to 
discharge jury after _verdict— Interpretation of 
Statutes—-Criminal Procedure Code (Act V of 1893), 
if exhaustive— Ends of justice. 

It is entirely forthe Judge to determine. and it 
is entirely within his discretion to determine, 
whether there has been such misconduct on the part 
of a juror as would necessitate a discharge of the 
jury and, the decision given by the Judge on the 
question is not open to review. R.v. Word (|), 
referred to. h i 

Where the question of misconduct on the part of 
the jury or other similar sufficiert cause arises, the 
Sessions Judge has inherent power to discharge a 


jury and empanel another This power is not 
covered by any provision of the Code of Criminal 
Procedure, the matter being one forthe Judge's 


discretion. The rule of English law that the Judge 

has the power to discharge the jury, if necessity 

arises, before orafter the verdict, in the absence. of 

any provision to the contrary in the Indian Statute 

relating to procedure, may be applied in India. 
[Oase law referred to ] ` 
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So farasthe Oriminal Procedure Code deals with 
any point specifically, the Code of Criminal Proce- 
dure must be deemed to ba exhaustive, and the law 
must be ascertained by reference to its provisions 
but where a case arises which demands interference 
and it isnot within those for which the Code spe- 
cifically provides, it would not be reasonable to say 
that the Court had not the power to make such order 
as the ends o' justice require. £ 

Messrs. Nalini Kumar Mukherji, S.C. 
Talukdar and Nakuleswar Som, for the 


Appellants. 
Messrs, Khundkar, Sidheswar Chatraburty 


. and Hamidul Huq Chandhury, for the 
_ Crown. 


Nasim Ali, J.—The appellants were tried. 


for hving committed an offence under 
s. 395 of the Indian Penal Code, by the 
learned Assistant Sessions Judge, Khulna 
and a jury twice, and, at the second 
trial], were on the unanimous verdict of 
the jury, recorded by the Judgeon July 27, 
1933, convicted and sentenced to five 
years’ rigorous imprisonment each. At 
the first trial, at which the jurors empanel- 
led unanimously brought in a verdict of not 
guilty, on June 13,1933; after the verdict 
was recorded by the Judge, the Public 
Prosecutor filed a petition stating that 
after the charge to the jury, when the 
jury retired for deliberation for their verdict, 
one of the jurors had without leave of 
the Court separated from the rest of the 
jury, and went to say his Jumma prayer, 
and was away from the retiring room of 
the jurora for abont an hour and the Public 
Prosecutor urged that the trial was vitiated 
on account of the same. The Judge 
recorded in the order sheet that the juror 
in question was specially enjoined by him 
and by the Public Prosecutor, in clear 
terms, not to leave the retiring room 
without the special leave ofthe Court, and 
that he was also told that if he had any 
necessity for that, he would have to take 
the direction and instruction of the Court. 
It appears that the juror concerned was 
questioned by the Judge and that Pleaders 
on both sides were heard on the question 
that arose for consideration. The Judge 
then held that the facts admitted by the 
jurors were sufficient to vitiate the entire 
trial; and that the only course open to 
the Court under the circumstances was 
to discharge the jury, and to commence 
the proceedings afresh. It was stated by 
the Judge in hisorder recorded oa June 30, 
1933, that it was a great misfortune 
that so much time of the Court had been 
wasted for the act of a juror in spite of 


clear injunction by’ the Court to the 
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contrary. The jury were accordingly dis- 
charged, and direction was given by the 
Judge for the postp nement of the trial to 
July 17, 1933. It was at this second trial, 
that the appellants have been convicted 
and sentenced as mentioned already. 

The main ground urged in support of 
this appeal was that the second crial was 
ultra vires, illegal and improper; the 
conviction of the appellants @nd_ the 
sentences passed oa thsm could not, there- 
fore, be sustained. It was argued that 
regard being hid to the fact ihit the 
Jury returned a verdict of not guilty at 
the first trial, the Judge ought to have 
accepted the verdict and acquitted the 
appellants. It was fur.her contended in 
support of this appeal that the Judge 
acted without jurisdiction and with material 
irregularity in discharging the jury on 
June 80, 1933, and that the procedure 
followed by the Judge was in contraven- 
tion of the law, operating to the serious 
prejudice òfthə accused. It may be stated 
aù the outset that there can be no question 
that i: was entirely for the Judge to deter- 
maune, and it w s entirely within his discretion 
to determise, whether there was such mis- 
conduct on the part of a juror as neces- 
sitated a discharge of the jury, and the 
decision given by the Judge on the ques- 
tion 18 not open to review. See in this 
connection Rez. v. Word (l), in which 
case one of the jurors left the box without 
the leave of the Judge. The Assis'ant 
Sessions Judge had in the case before us 
used the discretionary power, after he 
had satisfied himself by an enquiry which 
in the circumstances of the case he 
thought necessary to adopt, that reason- 
able grounds existed for exercising the 
same. He came to the decision that in 
the circumstances brought to his notice 
and on the facts before him, there was 
no other course open to him but to dis- 
charge the jury. We are not prepared on 
the materials before us, to go behindthe 
Judge's order relating to the discharge 
of the jury, passed on June 30, 1933 and 
the appellants did not, at any stage before 
this, challenge the propriety of the order 
discharging the jury. : 

The point on which there does not 
appear to be any authoritv of decided 
cases, by any of the High Courts in this 
country, and which was submitted for our 
consideration, was whether the Judge had 
the power under the law, to dischargea jury 
after a verdict had been recorded. The 

(1) (1867) 10 Cox O 0 573; 17 L T 220; 16 W R281, 
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argument proceeded on the basis that the 
procedure followed by the Judge of dis- 
charging a jury after the verdict of the 
jury had. been recorded was not prescrib- 
ed by the Code of Criminal Procedure, 
and that s. 282 of the Code was exhaus- 
tive, as regards the discharge of a jury 
by a Judge. It appears to us that where 
the qwestion of misconduct on the part of 
the jury or other similar sufficient cause 
arises, the Sessions Judge has inherent 
power to discharge a jury and empanel 
another. This power is not covered by 
any provision of the Ccde of Criminal 
Procedure, the matter being one for the 
Judge’s discretion. It is to be noticed 
that so far as it deals with any point 
specifically, the Code of Criminal Pro- 
cedure must be deemed to be exhaustive, 
and the law must be ascertained by 
reference to its provision but where a case 
arises which demands interference and it 
is not within thcse for which the Code 
specifically provides, it would not be 
reasonable to say that the Court had not 
the power to make such order as the 
endsof justice require. In the above view 
of the question for consideration before us, 
which is in accordance with the consider- 
ed opinion expressed by two learned Judges 
of this Court in their judgment in the 
case.of Rahim Shaikh v. Emperor (2),—a 
case in which the jury were discharged 
by the Judge, before the verdict,— but 
which opinion, in our judgment, applies 
with equal force to a case where the 
jury are discharged by the Sessions Judge 
in circumstances other than those specially 
provided by the Code of Criminal bro- 
cedure, either before or after verdict, 
before the trial terminates in the Court of 
Sessions. As indicated already, in England 
the Judge has the power to discharge the 
jury, if necessity arises, before or after 
the verdict, and in the absence of any 
provision to the contrary in the Indian 
Statute relating to procedure, a rule 
recognized under. the English Law, which 
is not a mere rule of practice and pro- 
cedure, but a rule embodying a principle 
of jus.ice, may safely be applied: see in 
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this connection R. v. Fowler (3), referred - 


to in Mamfru Chaudhury v. Emperor (4) 
and 7. G. Singleton v. Emperor (9). 


(2) 73 Ind Cas. 773; F0 O 872; 37 O L J 595; 24 Or. 
L 1677: A I R 1923 Cal. 724. 

() d`21,4 B & Ald 273; 106 E R 937, 

(4) 81 Ind Cas 2:4; 51 O 418; 38 O LJ 397; Al 
R1924 Cal 323; 25 Cr L J 776, 

45) £6 Ind, Cas. $8; 41 O L J'’87; 29 CWN 260; A 
IKR 1925 Oal, 501; 26 Or. L J 662. -.-- - 
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In our judgment, there is no force in 
the contention urged in support of this 
appeal, that the trial at which the appel- 
lants were convicted was ultra vires, 
inasmuch as the procedure followed by 
the Assistant Sessions Jugde in discharg- 
ing the jury, who gave a verdict of not 
guilty on June 30, 1933, in favour of the 
appellants, was in contravention of law. 
We are unable also to give effect to the 
argtiment in support of the appeal that 
the verdict of not guilty should have been 
accepted by the Judge and the appellants: 
acquitted on that verdict and the further 
argument that the conviction of and 
sentences passed on the appellants at the ' 
subsequent trial were illegal. 

Tt remains now to deal with the ques- 
tion raised in the appeal upon the Assist- 
ant Sessions Judge’s chirge to the jury, 
at the second trial. Certain passages in 
the Judge’s chargetothe jury were pointed 
out to us, with a view to make out that 
there were misdirections in the charge. 
Exception was taken to that part of the 
Judge's statement to the jury where it 
was said that the jury were to decide 
whether it was likely that a false case 
started -against the accused placed on 
their trial, and it was also urged that 
the jury were not properly directed on 
the question of some of the accused having 
absconded and not having been found, 
when the attempt was made to arrest 
them. The summary by the Judge ofthe 
evidence bearing upon the question of 
identification of the individual accused 
persons was referred to before us, and it 
was urged that the Judge's charge in this 
behalf was not a fair and proper one. 
We have given our careful consideration 
to the Judge’s charge tothe jury bearing 
on the points mentioned above, and 
generally to the method followed by him 
in summarising the evidence and in 
putting the material points arising for 
consideration in the case, and we are 
unable to hold that there was any such 
misdirection or non-direction by the Judge 
which could properly have resulted in an 
erroneous verdict of the jury. - 

All the points raised in support of this 
appeal have to be overruled for the reasons 
set forth above. The conviction of the 
appellants and the sentences passed on 
them are affirmed. The appeal is dismis- 
sed. 


N, Appeal dismissed, 
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OUDH CHIEF COURT 
Second Civil Appeal No, 132 of 1932 
February 5, 1934 | 
SRIVASTAVA AND RACHHPAL SINGH, JJ. 
DWARKA PRASAD AND OTAERS— 
—APPELLANTS 
Versus 

KANDHAI AND ANOTHER—ReePONDENTS 

Contract Act {IX of 187:), s, 64—Voidable contract 
—Party rescinding- Bnefit received, if to be 
retvrned—iruud  established— Personal services— 
Compensation, if suficient. 

On the death of a widow, the plaintifs made an 
application for mutation of names on the ground of 
their being the nearest reversioners. Three others 
filed objections. During the pendency of ihe mnta- 
tion proceedings plaintiffs executed two eale deeds, 
in respect of half of the property in favour of the 
defendants. The objections being withdrawn 
mutation was ordered in respect of half the property 
in favour of plaintifis and the other half in favour 
of the defendants The plaintifis instituted the suit 
for setting aside the aforesaid sale deeds on the 
ground that the defendants had obtained them by 
practising fraud. lt was also alleged that the sale 
deeds in question were without consideration, 
Defendants urged that it was as a result of the 
persunal influence exercised by the defendants that 
the objections were withdrawn and that it was not 
possible to compensate the defendants in money for 
the services so rendered by them. Itwas found 
that the objections were groundless and that they 
were takenat the instigation of the defendants lt 
also appeared that defendants had paid consideration, 
The lower Oourt ordered refund of consideration 
and a sumofmoney as compensation : 

Held, that fraud wasestablished and under the 
ciroumstances the amount allowed as compensation 
for these services was quite reasunable, and that the 
personal services rendered ‘were mot of such «& 
character as to be compensated by money. 


S.C. A. against the decision of the 
Sub-Judge, Malihabad, dated January 29 
1932. 

Mr. Alt Zaheer, for the Appellants. 

Mr, Hargobind Dayal, for the Respond- 
ents. 


P Judgment.—This is a defendants’ ap- 
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plaintiffs executed two sale deeds. The 
first of these was executed on May 23, 1920, 
in favour of defendant No. 1 in respect of a 
rd share of the property left by 
Gurdin Singh. The second sale deed was 
executed on June 11, 1930, in favour of 
defendants Nos. 1 and 2 in respect of half 
ofthe property of Gurdin Singh. Though 
there is nothing in the second sale feed to 
show this, ret it was admitted before the 
lower Appellate Court that the second sale 
deed superseded the first one. On 
July 7, 1930, all the three objection: were 
withdrawn and mutation was ordered in 
respect of half the property in favour of 
the plaintiffs and the other half in favour of 
defendants Nos. 1 and 2. On July 1, 1931, . 
the plaintiffs instituted the suit which has 
given rise tothis appeal for setting aside 
the aforesaid sale deeds on the ground 
that the defendants had obtained them 
by practising fraud. It was also alleged 
that the sale deeds in question were withe 
out consideration. 

The learned Munsif held that the plea 
of fraud was not made out and that even 
if part of the consideration had not been 
paid, the sale deeds could not be set aside 
on that ground. As a result of thése find- 
ings he dismissed the suit. On appeal 
the learned Subordinate Judge has held 
that the fraud set up by the plaintiffs hag 
been established. He also found that the 
defendants have paid the plaintiffs and 
spent in all asum of Rs. 345. He allow- 
ed to the defendants a sum of Rs, 55 as 
compensation for their personal efforts 
and gave the plaintiffs a decree for posses- 
sion on payment of Rs. 400 to the defend- 
ants. 

The only contention urged in the appeal 
is that the lower Appellate Court was wrong 
in giving the plaintiffs a decree for posses- 


peal against the decision dated January s sionon payment of Rs. 400 inasmuch as 


29, 1932, of the learned = ubordinate Judge 
-of Mahhabad, Lucknow, setiing aside the 
decision dated April 13, 1931, of the learn- 
ed. Munsif of Haveli at Lucknow and 
decreeing the plaintiffs’ suit for possession. 

The facts material for the purpose of this 
appeal are that on the death of Musammat 
Sukhrana, the widow: of one Gurdin Singh, 
the plaintiffs made an application for 
mutation of names in their favour on the 
ground that they were the nearest reversi- 
oners of Gurdin Singh. Three persons, 
namely, Musammat Dulara, Sheo Ghulam 
and Jaswant Singh filed objections against 
the application for mutation. During the 
pendency of the mutation proceedings, the 


the cash payment allowed to the defend- 
ants cannot restore them to their original 
position. It is argued that it was as a 
result of the personal influence exercised 
by the defendants that the objections 
were withdrawn- and that it is not possible 
to compensate the defendants in money 
for the services sorendered by them. We 
are of opinion that the contention is with- 
out substance. It has heen found by the 
lower Appellate Court that the objections 
which had been filed against the plaint- 
iffs' application for mutation were altoge- 
ther groundless. A glance at the pedigree 
given in para. 1 of the plaint, which 
pedigree is not disputed before us, showa 
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quite clearly that thé plaintiffs were the 
nearest reversioners of Gurdin Singh. The 
learned Subordinate Judge has also found 
that the defendants wielded some influence 
with the objectors. One of the objectors 
Sheo Ghulam has stated that he had been 
persuaded to file objections by repeated 
reques's made to him by defendant No. 1. 
Under, the circumstances the learned Sub- 
ordinde Judge appears to have been 
fully justified in holding that the defend- 
ants were to a great extent responsible 
for putting up these objectors in order to 
frighten the plaintiffs to execute the sale 
deeds in their favour. The finding that 
the plaintiffs received only Rs. 270 and 
that the defendants spent another Rs. 79 
in getting the sale deeds executed and for 
expenses in the mutation case, has not been 
questioned before us. 

The only question which therefore rema- 
ins for consideration is whether the person- 
al services rendered by the defendants 
are sufficiently compensated by the sum 
of Rs. 55 allowed to them. Section 64, 
Contract Act, provides that the party res- 
cinding a voidable contract shall, if he 
has received any benefit thereunder from 
another. party to such contzact, restore 
such benefit so far as may ke, to ihe person 
from whom it was received. It is not de- 
nied that the mutation case lasted only two 
or three hearings. We think under the 
circumstances the amount allowed as com- 
pensation for these services is quite reason- 
able. We are not prepared to agree with 
the appellants’ contention that the person- 
al services rendered by them in the muta- 
tion case were of such a character that 
they could not be compensated by money. 
The result therefore is that no ground has 
been made out for interference with the 
decision of the lower Court. The appeal 
fails and is dismissed with costs. 

D. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First Civil Appeal No. 129 of 1932 
duly 22, 1933 
GRILLE, J. C., AND Porlock, A. J. C. 
GQGANPATRAO— PLAINTIFF -APPELLANT 
versus 
KANHYALAL AND oTHERS—DEFENDANIS — 
RESPONDENTS 
Hindu Law—Alienation— Purchaser from co- 
parcener of his undivided. share in a specifie property 
SE of—Suit for general parttion—BEgquitable 
DA . 
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Under Hindu Law a purchaser from one co- 
parcener of his undivided share in a specific part of 
the family estate cannot teke possession of his 
purchass except by a partition of the whole estate. 
it is only in a suit for general partition that it can be 
determined whether in a parition the property 
alienated should be allotted to the alienor’s share or 
not. ‘The alienee of a specific property has an 
a \vitable right to hive that property assigned to him 
ifitcan be done without injustice to the other co- 
perceners. Tnere may be further equities which 
Would render this proceeding inequitable or 
impracticable, in which case the alienee may recover 
from the alienor property of an equivalent value out 
of the property allotted to the alienor fyr his share in 
substitution of the property alienated. In a suit for 
general partition the Uourt, in making the partition, 
should endeavour to give effect to the alienation, and 
33 marshal the family property amungst the co- 
pareeners as to allot that portion of the family 
estate, or so much thereof as may be just, to the 
purchaser. Mohanlalv. Tekchand (1), Abdul Aziz v. 
Ajudhia (2), Ishrappa v Krishna (3), Udaram Sitaram 
v. Bunu Panduri (4) and Dhulabhai Dabhar v. Lala 
Dhuia 15), followed, Narayan v. Dhudabhai 16), 
distinguished. 


F C. A. against the decree of the Third 


Additional District Judge, Nagpur, in 
C. S. No. 164 of 1931, dated April 19, 
1932. 


Mr. M. B. Kinkhede with him Mr. A. N. 
Chorghade, for the Appellant. 
Mr. M. R. Pathak, for the Respondents. 


Judgment.—This appeal arises out of a 
suit brought by the vendee of a co-parcener 
for general part tion of the co-parcener’s 
estate and possession, after partition, of 
the property sold to him. The principal 
defendants are three brothers, Kanhyalal, 
Radhakisan and Kisanlal, who at the time 
of the sale, formed, and still form a joint 
family. In December, 1919, Kanhyalal and 
Radhakisan executed a sale deed in 
favour of the plaintiff in respect of malik 
makbuza field No. 138, area 21°20 acres, 
assessed at Rs. 41, of mouza Masod in the 
Katol Tahsil, for Rs. 5,000. In the sale 
deed there was a stipulation to the effect 
that if the minor brother of the vendors, 
Kisanlal, should get hack the field by 
bringing a suit forit, the vendors, that is to 
say, Kanhyalal and MRadhakisan, would 
compensate the vendee proportionately to 
Kisanulal’s share with interest and expenses. 
In 1926 Kisanlal did bring a suit and 
eventually in 1929 obtained a decree from 
the Appellate Court for possession of the 
entire field, and the plaintiff was referred 
toa suit for general partition which he 
brought. The main contention in the 
present suit wasthat a direction should be 
given that in the partition the whole of the 
field should be allotted to Kanhyalal and 
Radhakisan and that it be declared that 
the plaintiff was entitled to possession of 
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the whole field. The defendant denied the 
Plaintiff's right to any of the reliefs claimed 
and contended that there was a stipulation 
at the time of the sale that, in the event of 
the recovery of the field by Kisanlal, the 
plaintiff's entire right in the field was to 
be given up in return for monetary com- 
pensation which the verdors offered to pay. 
The learned Judge of the lower Court 
found that, although the only way in 
which the plaintiff could enforce his claim 
against the defendants was by asuit for 
general partition, the equities of the case 
and the specific covenant in the sale deed 
warranted him in refusing a decree for 
general partition. He directed partition 
of the field in suit and decreed the plaint- 
iff's claim for a two-third share of that field 
and compensation in respect of the pur- 
chase price paid for the one-third share of 
the defendant No. 3 amounting to 
Rs. 1666-10-n with interest from the date 

-of the suit until realization. No interest 
from ihe time of the sale was allowed nor 
anything by way of compensation for 
improvements which’ were found to have 
been made to the field at a cost of Rs. 6,000, 
as the Judge held that some of the improve- 
ments were unnecessary and that in any 
case the profit derived by the plaintiff 
during his wrongful possession of the one- 
third share in the field was sufficient to can- 
cel the interest and expenditure allowed 
forin the specific covenant of the sale 
deed. It is against this decree that the 
plaintiff now appeals and asks for a decree 
as in the plaint. 

Itis settled law that a purchaser from 
one co-parcener of his undivided share in a 
specific part of the family estate cannot 
take possession of his purchase except by a 
Partition of the whole estate, This is enun- 
ciated in these terms by Stanyon, A. J. C., 
in Mohanlal v. Tekchand (1) -and the law 
was previously stated by Ismay, J. C., in 
similar terms in Abdul Aziz v. Ajudhia (2). 
The vendee cannot claim his remedy in 
any olher way as, for instance, by asuit 
for partition of a specific property : 
Ishrappa v. Krishna (3). This relief, 
however, is the one which hag been given in 
the lower Court. It is only in asuit for 
general partition that it can be determined 
whether in a partition the property alienated 
should be alloited to the alienor’s share or 
not, 


C1) 13 Ind. Cas. 828; 9N L R18. 
(2) 25 OPLR 156, 
(3,6! Ind. Oas. 833; 46 B 925; 2t Bom. L R 428; A 
§ R1928 Bom. di. | A ; 
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The learned Additional District Judge 

considers that ; j 

“the plaintiff's right for a general partition being 

more general, based on equitable grounds, has to 


be deferred to and nat preferred to the more specific 
possession specifically agreed to by the parties in the 


deed of conveyance.’ 

and then proceeds to say that the right 
to enforce his claim by a suit for general 
partition is subject to equities ari ing on 
the facts of each case. The con$lusion 
reached in the lower Court that the equities 
are all onthe side of the defendants is, in 
our opinion, incorrect. 

The nature of the covenant to pay com- 
pensation if Kisanlal, who was at the time 
of its execution a minor, should file a 
Successful suit for possession of the field, 
has, in our opinion, been misunderstood: 
I: is in no way a specific e venant which 
can override the right, to which the plaintif 
is entitled, of a general partition. The 
alieneeofa specific property has an equit- 
able right to have that property assigned 
to him if it can be done without injustice 
to the other co-parceners. There may be 
further equities which would render this 
proceeding inequitable or impracticable, in 
which case the alienee may recover from 
the alienor property of an equivalent value 
out of the property allotted to the alienor 
for his share in substitution of the property 
alienated. The principle that in a suit for 
general partition, the Court, in making the 
‘partition, should endeavour to give etlect to 
the alienation, and so to marshal the family 
property amongst the co-parceners as to 
allot that portion of the family estate, or so 
much thereof as may be just, to the put: 
chaser, originally formulated in Udaram 
Sitaram v. Banu Panduji (4) and followed 
in Ishrappav. Krishna (3) and Dhulabhai 
Dabhaiv. Lala Dhula (5), has been cited 
with approval by Ismay, J. O., in Abdul 
Azizv. Ajudhia (2) and by Baker, J. C., 
in Narayan v. Dhudabai (6). We cannot 
seehow any injustice can be done to the 
co-parceners in following this principle. 
The lower Uourt has quoted a dictum of 
Macnair, J. O., in Kamtaprasad v. Madho- 
rao (7), to the effect that the fact of the pur- 
chaser having remained in possession for 
many years under a voidable title is not a 
strong reason for inflicting inconvenience to 
the co-parcener in order to avord possible 

(4)11 BHO R76 at p 52, 

(5) 64 Ind Oas. 115; 46 B23: 23 Bom. LR 773; A I 
R 1922 Bom 137, 
ae 92 Ind. Cas, 663; 31 NL R 38; AI R 1925 Nag, 

3, 


» 294, 
ea 116 Ind. Cas, 648; 25 N L R 28; AIR 1929 Nag. 
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hardship to the purchaser. That remark 
was mude not.in connection with the mar- 
shalling of property in a partition butin 
connection with the retention of the prop- 
erty with the alienee pending a suit for 
partition. In the case before us a decree 
for possession in favour of Kisanlal against 
the vendee has already been passed. 


The covenant to compensation..appears 
tous tð be no more than a covenant 
entered into for the express purpose of 


guaranteeing the vendee against vexatious 


litigation, and it cannot he supposed 
that the vendee would got to the very 
considerable expense of turning the 


field into an nenge grove and sinking 
wells if he had inserted in the convey- 
ance a clause which he was fully aware 
would be used against him directly the 
minor altained majority and thus nullify 
all the improvements he had made. The 
true purport ofsuch a condition has been 
pointed out by their Lordships of the 
Privy Council in Niamat Rai v. Din Dayal 
(8) where their Lordships record that 
their 

“experience inthis class of cases shows that it may 
have been no more than a reasonable precaution 
against the undoubted risk that the vendors who 
were majors might afterwards make common cause 
with the vendors who were minors and endeavour 


by suppressio vert and suggesiot falsi to get the sale 
set aside.” 


This is undoubtedly what has happened 
in the present case. The defendants are 
still joint in every respect and an attempt 
has been made to show that the covenant 
is, really one for the return of the field in 
its -entirety on refund of the purchase 
“price. This contention cannot hoid good 
for a moment. 

- Again, asin the case which their Lord- 
. ships were considering, a plea was made 
by the plaintiff that the sale was for 
- legal necessity, a.couptention which the 
defendants denied. The common cause 
` of- the vendors and the minor defendant is 
shown from a consideration of their evidence, 
where Kisanlal as D. W. No. 4 puts for- 
ward the proposition that the funds with 
which he prosecuted the suit to recover the 
property were his own derived from the 
sale of another field by all three brothers 
who gave him the money on his attaining 
majority; he says that he started a cloth 
shop with ib and paid his two brothers 
interest on two-thirds of the money. In 

(8) 101 Ind. Oas. 373; 8L 597 at p. 601; AT R 1927 
P Oi2!; 49 Bom L R886: 52 ML JI729;4OWN 
537; 25A L J 599;450 L J 548; (1927) M W N 453; 
P o. R463; 8 P L T647; 26 LW 44235 I Axil 
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he also utilized the money in prosecuting 
the suit. His elder brother, Karhyalal 
who is the head of the family, while dis- 
claiming any knowledge whatever of his 
younger’ brothe:’s age, even to within 10 
years, also denies any knowledge of the 
source of the money with which Kisanlal 
prosecuted his case and is unaware of the 
younger brother having any estate other 
than the joint family cultivation. He 
hesitates and says he does not recollect 
what happened to the Rs. 5,000 received 
from the plaintiff. He denies having paid 


-any debt out of it and eventually con- 


fesses to have traded with it in cotton, 
As regards the Maraksur field, the price 
of which Kisanlal claims to have appro- 
priated to himself, his elder brother and 
manager says that he does not know who 
kept the Rs. 3,000 or spent it. The in- 
credibility of this evidence is manifest 
and the caseis not one, as the lower Court 
considers, of outside speculators purchas- 
ing family property from mejors with the 
risk of evading recovery by the minor 
when the minor becomes of age, but isa 
case of the major brothers of a family 
selling family property with a view to 
recover by a species of blackmail should 
it suit their purposes to do so. There have 


-teen other alienations by this family car- 


ried out in a similar way. In one case a 
suit was brought and a compromise was 
was effected by the vendee paying a cer- 
tain sum.. In other cases admittedly no 
suit has been brought and in this parti- 
cular case, instead of submitting to a 


. compromise by which he would lose the 


effects of his careful and intensive culti- 


` yation, the plaintiff has elected to stand on 


his rights and tosue for a partition. 

, To grant the plaintiff's request that a 
direction should be made that in the 
partition the whole of the field in question 
should be allotted to the defendants ‘Nos. L 
and 2, his venders, would not have the 
eflect of rendering the decree obtained’ by, 
the minor defendant, Kisanlal, a nullity. 
He would be compensated for what be 
may lose inthe partition between him and 
his brothers. The decree which the lower 
Court has passed will result in the defend- 
ants recovering a share in the field with 
the benefit of improvements in which they 
bad no hand and for which they are 
paying no’ compensation. Also the 
difficulty of partitioning this particular field 
in which the plaintiff has sunk wells,in an 


“equitable ‘manner, hes been overlooked, 


= 
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Not only is it just and equitable that the 
field in a general partition should be 
allotted to the share of defendants Nos. Land 
2, but it is more. convenient that the field 
should be itself undivided in pariition. The. 
plaintiff, as thé law in these Provinces has 
laid down, is entitled on the partition to 
have the property so marshalled as to allot 
that portion of the family estate, whivh was 
purchased, to the share of defendants Nos. 1 
and z for allotment to him. 

It is not necessary to consider the question 
of the amount of compensation allotted by 
the lower Court since by reversal of the 
decree that compensation will not be paid. 
The decree of the lower Court’ is set aside 
and in its place a decree will be passed for 
a general partition of the property with a 
direction that field No. 138 of mouza Masod 
be allotted to the share of defendants Nos. 
1 and 2 and for a declaration that the plaint- 
iff is entitled to possession of it. Costs will 
be paid by the respondents throughout. 

N. Decree set aside. 


CALCUTTA HIGH COURT 
Criminal Revision No. 1037 of 1933 
February 20, 1934 
MUKERJI AND S. K. Grosz, JJ. 
AKHOY CHAND BEGWANI—Accuszp— 
PETITIONER 

z VETSUS 
EMPEROR—Obprposits Party 

Provincial Insolvency Act (V of 1920), ss 22, 69 
(a), (b)—Order made on creditor's petition—A pplica= 
bility of first part of s. 22—Order made after order 
of adjudication—Propriety of—Charge ‘under s. 69 (a) 
—Conviction under s. 69 (b)—Legality of—Non-' 
compliance with order toproduce account books, if 
punishable—'Wilfully’ in 83.89 (a\—Significance of— 
Nature of proof necessary. 

The first part of s. 22, Provincial Insolvency Act,does 
not apply to a zase when an order hás beenmade on a- 
creditor's petition. Although owing tothe bad draft- 
ing .of.the section the firet part of the section may seem 
toapply.tiébeth classes of orders, if was never intended 
tai-be!abplicable to the case of an order made on a4 
iditdre{, petition. The second partof the section 
jpligs to both classes of cases and toall stages of 
the- proceedings that follow the order admitting the 
petition, leaving itto the Court or tha Receiver to 
make the requisition atthe appropriate stage. The. 
use of the word ‘debtor’ and not the word ‘insolv- 
ent’, does not, suggest that the section was 
meant to be operative only up to the order 
of adjudication. The expression “generally do 
all such acts and things in relation to his property 
as may be required by the Court“ is sufficiently 
wide to includes the production of account booksin 
respect of the business, Hx parte , Mir, In re Mior 
(1), referred to. ~ 

‘Fhe elements of the offences contemplated by the 
two clauses of g, 68 are not the same and the Oourt 
gaguot convict a person under s. 69(b) on a charge 
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framed under s, 6) (a), as prejudicə will be caused 
thereby to him : be A 
- For, failure to conply with the order of the Court 

to- produceythe aczount books and thereby failing to 
perform‘ this duty which is cast’ upon him by the 
second part. of s. 225Eh6 *aceus2d can only be con- 
victéed“under s. 69. -<(@%To fulfil the requirements 
of thé wdrd ‘wilfully’ in s. 69 (a, ib will have to be 
proved thatthe account books required tobe pro- 
duced were, in the possessionor power of the peti- 
tioner to produce. 

Messrs. Santosh Kumar Basu ang Parimal 
Mukherji, for the Petitioner. iy 

Messrs. D. N Bhattacharjee and 
Prosanna Deb, for the Crown. 


Mukerji, J.—The petitioner Akhoy Chand 
Begwani and his partners were adjudged 
insolvents by the District Judge on. Seop- 
tember 26, 1931, on the application of a 
creditor and their ‘properties vested in a 
Receiver appointed by him. On March 21, 
1932, they were ordered hy the learned 
Judge to file the books of account of their 
business at Sherpur and Jhinnaigati, but 
they failed to doso. On April 25, 19 2, the 
learned Judge examined the petitioner 
and on the next day laid a complaint for 
his prosecution under s. 69, (a) of the 
Provincial Insolvency Act. On this com- 
plaint the petitioner was tried by a Deputy 
Magistrate who convicted him and sentenc- 
ed him to undergo rigorous imprisonment 
for 2 months. He preferred an appeal 
which was heard and dismissed ‘by¢the 
Additional Ssssions Judge who held“that 
the petitioner was liable not only under 
cl. (a; but also under cl. (b) of s. 69.%0f the 
said Act. . rites 

The charge on which the petition 
tried was in these words: t 

“That you, on or about September 28, 
adjudged an insolvent in the Court of; 
Judge of Mymensing, and were subsequenti: 
to produce your account books 1elating toetlis “firm 
Akhoy Chand Prithiraj at Sherpur Towa, ahd>Jhinai-, 
gati, P.S Sherpur but you concealed thos “account: 
books at Sherpur Town and Jhinaigati*and™ wilfully ®© 
failed to perform the duties imposed updmyou by 
s 2? of the Provincial Insolvency Act 192;*viz. pro- 
duction of the books of account of the said firm 
between Ssptember z6, 1931, and April 25, 1432 and 
thereby committed an offence punishable under 
8 69, (a) of the Provincial Insolvency Act, at Sherpur 
Jhinaigati and Mymensingh and within my cogniz- 
ance, 

“ And I hereby direct that you be tried on the said 
charge.” 

The first contention urged on behalf of 
the petitiorer is that he never failed to 
perform any duties cast upon him bys. 22 
of the Act. This argument is based upon 
two propositions ; Ist that s. 22, does not 
apply to a creditor’s petition; and 2nd 
that it refers to a stage antecedent and not 
subsequent to an order of adjudication 


Shyaina 
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The section in my opinion, is badly worded. 
It'is divisible into two parts ; the. first part 
saying that the debtor shall on the making 
of an order admitting thé:petition produce 
all books of account ; andthe second part 
saying that the debtor shall at any time 
thereafter ete., etc., and shall do all such 
acts and things in relation to his: property 
as may bg required by the Court or the 
Receiver Wor as may be prescribed. The 
whole of the section, in its two parts, pur- 





ports 10 enumerate the duties of a debtor. . 


The first part of the section relates to one 
particular stage namely “on the making 
of an order admitting the petition,” and 
the second part to all subsequent stages as 
the words “ at any time thereafter ” plainly 
indicate.. From the words “order admitting 
the petition” the same words having been 
used in some of the previous sections indis- 
criminately and without meaning any differ- 
ence between an order made on a creditor’s 
petition and an order made ona debtor's 
petition, the obvious interpretation of the 


same words as used in s. 22 would be to’ 


give, it an application in respect of both 
classes of orders. But I am firmly of 
opinion that the legislature could never have 
intended to make the first part of the section 
applicable to a case when an order has been. 





madé.on a creditor's petition. To put 
stich:an-interprétation would be to make 


the provision unworkable, for a debtor would 
hardly have knowledge of his creditor's peti- 
tion béing admitted until he is served with 
noti¢eyof'the order admitting it and yet his 
duty ‘would arise on such order being made. 
Besidés;,such a procedure would mean that 
athé-debtor would be under an obligation 
to@assistthis creditor merely because the 
‘succeeded in getting his petition 





latter-has' 
, admitted, and before he has established any 
vtightsto-Haye an inspection of his debtor’s 
““pooks*ef*accounts. My opinion, therefore, 
is that though owing to the bad drafting of 
the -section the first part of the section may 
seem toapply to both classes of orders it was 
never intended to be applicable to the case 
of an order made on ‘a creditos petition. 
But I think the second part of the section 
applies to both classes of cases and to. all 
stages of the proceedings that follow the 


- order admitting the petition, leaving it to. 


the Court or-the Receiver to make the’ re- 
quisition at the appropriate stage. There 
can be no question that the’ order that was 
made by the- District Judge was made 
after the order of adjudication and so made 
at a proper stage. The-use of the word 
‘debtor’ and not the word ‘insolvent,’ 
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: does “not,” in my opinion, siggest that the 


section was meant to be operative only. up 
tothe order of adjudication. The’ expres- 
sion “ generally do all such acts and things 
in relation to his property as may be re- 
quired by the Court ” is sufficiently wide to 
include the production of account books in 
respect of the business: See Ex parte Moir, 
In re Moir (1). Á ' 

The second contention urged on behalf 
of the petitioner is that the charge was of an 
embarrassing nature. With this contention 
I donot agree. I think it may have said 
less, but what more it has said in excess of. 
what was necessary was clearly for the 
petitioner's benefit and for that the petition- 
er can hardly complain. As a branch of 
this contention it has been urged that on 
a charge framed under s. 69 (a) the. Conrt 
cannot convict an accused under .s. 69 (b) 
as the judgment of the Additional Sessions 
Judge indicates he was prepared to do. In 
my opinion this contention is sound: the 
elements of the offences -contemplated by 
the two clauses are not the same, and s9 
there may be prejudice to the accused if 
such a procedure is adopted. . 

On the aforesaid two contentions, then, 
my view is that the petitioner, in the pre- 
sent time, could only be convicted under 
s. 69 (a), for failure to comply with the order 
of the Court to produce the account books 
and thereby failing to. perform this duty 
which is cast upon him by the second part 
of s. 22. This leads us to consider the 
third contention of the petitioner, +which 
relates to the merits of his defence. 

To deal with this contention one has to 


ear in mind the word ‘wilfully’ used in 


s. 69 cl. (a). To fulfil the requirements of 
this word it will have to be proved that the 
account books required to be produced 
were in the possession or power of the peti- 
tioner to produce. We have read the whole 
of the evidence on the record with gaté‘and 
have examined the bearing of the ditiga~,. 
tion that preceded the proceedings:;\;Wes 
feel no hesitation in holding that the afore? 
said element which the prosecution kas “to 
establish has not been proved. One of the 
important persons whose absence from the 
witnesses box must affect the case for the 
prosecution is Dia Mull, who, in our opi- 
nisn, should have been examined by them. 
The case has left in our minds an impres- 
slon that the two parties are trying to get 
the better of each other through the medium 
of the Insolvency Court and in our opi- 
(D ,(1882) 21. Oh; D 6lat p. 66; 5L LJ Ob. 931; 
47 L T 267; 30:W R 1728. KK - i i 
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hion, it is a matter of grave doubt as to 


which of the rival cases put forward by 
them is really true. 


We accordingly make the Rule absolute 
and set aside the conviction of and the 
sentence passed on the petitioner and order 
that he be discharged from bail. 

S. K. Ghose, J.—J agree. 

N: Rule made absolute: 
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NAGPUR JUDICIAL COMMISSIONER'S 
`. COURT 
Second Civil Appeal No. 31i-B of 1930 
October 23, 1933 
'  Nryoer, A. J. C. 
RAMNARAYAN RAMRAKH MAHESRI 
—PLAINTIFF— APPELLANT 
versus 
RAMRATAN RADHAKISHAN 
MAHESRI AND OTHERS— DEFENDANTS 


f — RESPONDENTS 

Deed— Construction—Document described as sale— 
Burden of proof to show it was a morigage—Tests for 
determining if transaction is one of sale or of mort- 
gage— Transfer of Property Act (IV of 1852 as 
amended by Act XX of 1929),s. 58 (e), Proviso— Scope 
0 


Where a document described as asale deed recited 
that in consideration of a certain amount received 
by the vendor he sold the fields in question which he 
delivered into the possession of the vendee, and the 
deedcontaineda promise that within a period of 
four years the vendor would repay the purchasa 
money in full and that the vendee would reconvey 
the property to him and on failure to repay within the 
time aforesaid, the vendee was declared to bave been 
entitled to enjoy the property from generation to 
generation : 

Held, that having regard to the terms of the 
document showing that it wasa sale deed, the burden 
was on the defendant who contended it was 
a mortgage deed to prove it. Balkishen Desv W. F. 
Legge (1), Abdul Latif Kazi v. Abdul Haq Kazi (z) 
and Muthuvelu Mudaliar v' Vythilinga Mudaliar (35, 
relied on. 

Held, also that considering its terms and tke 
intention of the parties that the transaction wes cre 
of sale and not of mortgage. 

The tests to determine whether a transaction 
is one of sale or mortgage, are first whether what 

` was deecribed as purchase money was intended to be 
treated asa loan; secondly whetker the purchase 
money recited in the sale deed rej resenis the markct 
value of the property and thirdly whether the Posees- 
sion was intended to be transferred and was tran- 
sferred in accordance with the sale deed, Kuppa 
Krishna v. Mhasti Goli (19), Bhagwan Sahai v. 
Bhagwan Din (11) and Jhanda Singh v. Wahid-ud- 
Din (12), relied on. > Ai 

The object of the proviso to es, 58 (c), Transfer of 
Property Actas amended by Act XX of 1959 is 
only to restrict the inference to be drawn in faycur 
of the mortgage cnly when ihe ccrditicn of rte- 
purchase is embodied in the document which purports 
to effect the sale, but the inference’ of mortgage 
does not necessarily arise from the mere fect that 
the condition was embodied in the same document, 
Kuppa Krishna v, Mhasti Goli (10), relied on. 
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5. C.A. against a decree of the. Third 
Additional District Judge, Amraoti, in Civil 


. Appeal No. 227 of 1930 dated Septembér 8, 


193, arising out of C. S. No. 111 of 1929 in 


the Courtof the Sub-Judge First Class, 
Ellichpur, dated March 18, 1930. 
Mr: J. R: Mudholkar, for the Appel- 


lant, t 
Mr. M. R. Bobde, for the Respondents. 
Judgment.—This second appeal arises 
out of a suit instituted by the appellant to 
recover possession of the property in suit: 
together with mesne profits by virtue of a 
sale deed dated October 28, 1925, for 
Rs. 5,500 executed in his favour by Ramratan, 
iespondent No. 1. Some other persons were 
impleaded in the suit as defendants as hold- 
ing possession on behalf of defendant No. 1. 
The suit proceeded ex parte against themas 
they did not care to enter appearance. The 
principal contesting party was Ramratan, 
respondent No. 1, who contended that the 
instrument which was ostensibly a sale deed 
with a condition of re purchace was in 
reality a mortgage end that consequently 
the plaintiff had no right to sue for posses- 
sion and mesné profits. The Court of first 
instance held that the sale deed was in 
reality a sale deed and not a mortgage 
deed, and decreed the plaintiff's suit in full. 
The lower Appellate Court which sought to 
interpret the terms ofthe dccument in view 
cf its recitals and the surrounding circums- 
tances took a contrary view of the document 
as being a mortgage-deed. It accordingly 
dismissed the plaintiff's suit. | bi 
Tha question as to whether such an 
instrument which is drawn up in the form of- 
a conveyance with a condition of re-convey- 
ance amounts to an absolute sale of the 
property or only a mortgage by conditional 
sale has been the subject of consideration ` 
in numerous cases. In ` Balkishen Das v. 
W. F. Legge (1) their Lordships of the Privy 
Council laid down that the dispute must be 
decided on a consideration of the contents 
of the dccuments themselves with such ex- 
trinsic evidence of surrounding circums- 
tances as may be required to show in what 
manner the language of the dccument is 
related to existing facts. It is therefore 
necessary to advert. to the recitals of the 
sale deed in question. The document js 
described as a sale deed andit recites that 
in consideration of Rs. 5,500 received by the 
vendor he sold the four fields in question 
which he delivered into the possession of 
the vendee devoid of the crops of the year 
(1) £8 A 149; 27 IA 68; 4 O WN 152; 7 Sar, 604; 
2Bom. LR 523(P O}. 
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1335 Fasli. It contains a promise that 
within the period of four years the vendor 
would repay the purchase money in full 
and that the vendee would 1e-convey the 
property to` him. On failure to repay 
within the time aforesaid, the vendee was 
declared to have been.entitled to enjoy the 
propertygfrom generation to generation 
Having Aad to the terms of the document 
showing that it is a sale deed, the burden is 
incumbent on ‘the defendant who contends 
that it was a mortgage deed. The burden 
is always with him who contends against 
the tenor of the deed: see Abdul Latif Kazi 
v. Abdul Huq Kazi (2) and Muthuvelu 
Mudaliar v. Vythilinga Mudaliar (3). 
Although it was open tohim to plead the 
existence of certain facts to show how the 
contents of the document. were related to 
them, he offered no pleadings in that behalf. 
The lower Appellate Court, however, 
referred to certain surrounding circums: 
tances which it thought, contributed to 
throw light on the intention of the parties: 
It took into consideration the fact that the 
stamp on which the salezdeed was engrossed 
was purchased by the vendor, (in view;of s. 29 
of the Stamp Act which provides that the 
expense of providing. proper stamp shall 
be borne in the case of a mortgage deed 
by the person ‘executing the instrument, 
and in the case of a.. conveyance by the 
grantee and inferred that the intention 
was to execute `a mortgage-deed. The 
lower Appellate Court ignored the fact that 
the-actual stamp duty paid was on the basis 
of its being a conveyance and not a mort- 
- gage deed. This circumstance -is therefore 

inconclusive. The lower Appellate Court 
further took into consideration the fact that 
in the éxtract of the Record of Rights exhibit= 
ed withthe plaint the sale-deed-was entered 
_incolumn 11 which was intended for 
-recording incumbrances on the land. This 
circumstance also appears. to be immaterial 
as the subsequent. conduct of the. parties 
cannot be considered in interpreting the 
nature of an instrument of title: See 
Achutaramaraju v. Subbaraju (4). ae 
It is argued on behalf of the respondents 
that the agreement of sale with a covenant 
of repurchase having been embodied in the 
document, it must be regarded as a -mort- 
gage by conditional sale within the mean- 
- ing of 8.58 (c). Thisargumentis based on 


- the proviso added to e. 58 (c) by Act XX of 
(2) 81 Ind, Cas 667;28 O WN 62; A1R 1924-Cal. 


523. . 
" (3) 50 Ind. Cas 205. 42-M 407;9 L W365; 25 M L 
T 342; (L919) M W N 393; 36 M L J385. 
(4) 25M 7, 
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1929 which runs as follows: - 

“Provided that no such transaction shall be deemed 
to be a mortgage, unless thé condition is embodied 
in the document which effects or, purports to efect 
the sale ` x J 


-` That proviso cannot- be interpreted ag 
laying down any rigid rule that if the -- 
agreement to sell and the covenaut of re- ' 


purchase are embodied in more than one 
doctiiment the inference of a mortgage 
would not necessarily arise, or that when the 
condition of repurchase is embodied in the 
document -of sale the transaction should 
necessarily be regarded as one of mort- 
gage. This question was specifically dealt 
within Muthuvelu Mudaliar v. Vythilinga 
Mudaliar (3) and it was held that there was 
nothing in s: 58 (c) which favours the view 


that whenever a sale deed with an agree-: 


ment to re-convey forms one transaction it 
must necessarily be a mortgage and not 
sale. This case was no doubt decided 
before the proviso of 1929 was added to 
s. 58 (c). Reliance is placed on fam 
Charan Lal v. Dharam Singh (5), Lalta 
Prasad v. Jagdish Narain (6) and Mathura 
Kurmi v. Jagdeo Singh (7) for the proposi- 
tion that when the sale’and the condition of 
repurchase are embodied in one or separate 
documents simultaneously executed 
necessary inference is that the parties 
intended it to be a mortgage. ; 
doubt gains support from ithe opinions 
expressed by Kanhaiya Lal and Ashworth, 
JJ., in the two first mentioned cases. 
Sulaiman, J., however, in Mathura Kurmi 


v. Jagdeo Singh (7) expressed a dissent from: 


that view by saying that the singleness of 


the transaction, though a strong test is yet’ 


not-an absolutely- conclusive test that the 


transaction isa mortgage, and in spite of 
the single trinsaction it may nevertheless 


be shown that- the intention of the 
„parties was otherwise. In Mumtaz 
Begam v. Lachhmi (8), Boys, J., was- 


also of the opinion that because the 
transaction was all contained in one docu- 
ment, it was not conclusive that the transac- 
tion was a mortgaze. The same view was 
expressed by their Lordships of the Allaha- 
dad High Court in the case reported in 
Ram Das v. Brindaban` Ram’ (9). The 
newly added proviso camein for considera- 


(5) 79 Ind. Cas 626; 48 A 173;22 AL J 10; AIR 
1924 All, 444. 

(6) 98 Ind. Cas. 961; 48° A 787;. 24A L J 1057;4 
I R 1937 All 137. : j 

(7) 104 Ind. Cas. 504; 49 A405; A IR 1927. Al1. 381; 
ALJ 261. ie ee ee 
- (8) 116 Ind Oas 807; AIR 1999 AlL 175. 
:- (9) 129 Ind: Cas, 719; AI R 1931 All. 113; Ind, Rul, 
(193i) All. 207; (1931) A Lg S71, ~~ = 


the: 


This view no: 
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tion before their Lordships of the Bombay 
High Court in Kuppa Krishna v. Mhasti 
Goli (10) and their Lordships held that 
the object of the proviso was only to restrict 
the inference to be drawn in favour of the 
mortgage only when the condition of repur- 
chase is embodied in the document which 
purports to effect the sale, but that the 


inference of mortgage does not. necessarily - 


arise from the mere fact that the condition 
was embodied in the same document. The 
respondents’ learned Counsel's argument 
cannot prevail to the extent of regarding the 
proviso to s. 58 (c) as laying down any hard 
and fast rule of interpretation. ‘ 
Section 58 (c) of the Transfer of Property 


Act does not by itself make any transaction. 


to bea mortgage. It is s. 58 (a) which 
declares what transactions are mortgages. 
It,isonly when the relation of mortgagor 
and mortgagee is created interms of s. 58 
(a) that s. 58 (c) comes into operation. The. 
word ‘mortgagor’ occurring in s. 58 (c) must 
be understood in the light of the definition. 
of. the ‘mortgage’ given in s. 58 (a). 
Section 58 (c) presupposes the existence of a 
mortgage given in s. 58 (a). There can 
be no mortgage unless there is a debt to be 
secured by a transfer of interest in immoy- 
able property, which in other words, means 
that the parties stand to each other in the 
relation of creditor and debtor. Section 58 
(c) therefore treats of those transactions 
which are mortgages within the meaning 
of s. 58 (a) in whatever form the transaction 
may be expressed, | 

Their Lordships of the Privy Council laid 
down the test in Bhagwan Sahai v. Bhagwan 
Din (11) and Jhanda Singh v. Wahid-ud- 
din (12) as to whether a document which is 
ostensibly asale deedis in reality sale or 
only a pretence for a mortgage deed, is in 
every case a question of fact to be determin- 


ed on the contents ofthe document and the: 


surrounding circumstances, The question 
has so frequently arisen in various Courts 
that a volume of case law has grown round 
it. It is unnecessary to undertake any ex- 
amination of those cases as every one of them 
was determined on its own set of facts. 
Bhagwan Sahai v. Bhagwan Din (11) and 
Jhanda Singh v. Wahid-ud-din (12) go to 
indicate the test to be whether the relation 
between the parties is that of creditor and 
(10) 134 Ind, Oas. 337; 33 Bom. LR 633; A I R 1931 
Bom. 371; Ind. Rul, (1931) Bom. 449, : 
(11) 12 A 387; 17 I A 98;5 Sar, 557, 
- (42) 36 Ind, Cas, 38; 38 A 570;31 M L J 750; 


; 210 
WN 66; 20 M L T 529; 14 A L J 1189; (1916) 2 M 


W N 570; 19 Bom, L R1;5 L W 189; 25 O LJ 524; 
11 Bur, LT 131; 431A 284 (P 0 ~ 4 
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debtor. Inother words, whether what was 
described as purchase money was intended 
to be treated as aloan. Secondly, whether 
the purchase money recited in the sale deed 
represents the market value of the property. 
The third important test is whether the pos- 
session was intended to be transferred and 
was transferred in accordance with the sale 
deed: See Kuppa Krishna v. Mesti Goli 
(10). Now the sale deed in question un- 
equivoéally recites that the possession was 
transferred with the crops of 1335 Fasli 
which the vendor was entitled to remove. 
The intention was to transfer possession of 
the fields to the vendee. The failure on the 
part of the vendee in getting possession was 
admittedly due to the resistance offered 
by the vendor and the consequent criminal 
litigation unders. 145, Criminal Procedure 
Code. The recitals in the document itself 
leave no room for doubt that the vendee was 
to. be put in possession of the fields as soon 
as the crops were removed by the vendor. 
If there had been no intention to transfer 
possession the recital asto the reservation of 
the vendoi's right to the crops of that year 
would be altogether meaningless. ` There ib 
also another circumstance which strongly 
points to the transaction being one of sale. 
It is thatthe vendor stipulated to pay back 
exactly the amount of Rs. 5,500 which he 
received as purchase money. It-dces not 
stand to reason to postulate that the vendee 
would neither enjoy possession of the field 
nor charge any interest on such a big 
mount as Rs. 95,500. The necessary 
implication is that the parties intended that 
the vendee should remain in possession 
and appropriate the profit to himself. It is 
thus clear that the purchase money was not 
regarded as a debt 60 as to create the rela- 
tion of creditor and debtor between the 
parties. There is alsoa third circumstance 
to indicate the same result, that is, the value 
of the property. It is on record that the 
income of the property was about Re. 250 per 
year, which tends to show that the purchase 
money closely approximated to the market 
value of the property. f 

` For these reasons I hold that the transac- 
tion in question was one of sale and not of 
mortgage. Isetasidethe lower Appellate 
Court's decree and restore the decree of the 
Court of first instance. The respondent No.1 
will pay the costs of the- appellant in all 
Courts, i : 


N. Decree setaside. 


i 
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OUDH CHIEF COURT 
First Civil Appeal No, 64 of 1932 
f April 4, 1934 
S UITH AND RAOHHPAL SINGH, JJ. 
Musammat SHAHAR BANO BEGAM 
AND OTHERS—DEFENDANTS—A PPELLANTS 
versus 


Kunwar RAJ BAHADUR SINGH 

AND OTAERS ~ PLAINTIFFs—RESPONDENTS 

Transtar of Property Act (IV of 1882), s. 41— 
Protectio¥ under, if can be claimed by am auction 
purchaser—Conditions for applicability of section— 
Enquiry about title of real owner not made—Benefit 
of 3.41, if available—Court sale—Warranty of 
title—Statutory rule of estoppel—Remedy available 
-where there is no saleable interest—Civil Procedure 
Code (Act V of 1908), 0. XXI, r. 91. 

Section 41, Transfer of Property Act, only applies 
to voluntary transfers and cannot be made applic- 
able to a transfer by operation of law. Consequ- 
ently, protection under s. 4l cannot be claimed by 
an auction purchaser. ʻA person claiming the bene- 
fit of 8.41 of the Transfer of Property Act has first 
to prove that he was an ostensible owner of 
a property with the consent express or implied of 
~another, and that he made a transfer of it. It cannot 
be said that a person making a purchase at an 
auction sale isatransferee from a transferor who 
was in possession of the property with the consent 
‘express or implied of another. . In order to claim the 
benefit ofs.41 it is necessary for a person claiming 
the same to establish the following ‘points :—(1) that 
the transferor is , the ostensible owner, (2) that 
he isso by the consent, express or implied of the real 
owner, (3) that the transfer is for consideration, and 
(4) that the transferee has acted in good faith, taking 
reasonable care to ascertain that the transferor had 
power to transfer. If any one of these elements is 
wanting the transferee is not entitled to the benefit 
of the section Vaman Pandu Patel v. Tikaram 
Dagdu (1) and Mangat Lal v.Ghasi Khan (2), relied 
ou, Naraprath Kummali v. Parambelt Kande '3), 
dissented from, Radho Madhab Paikara v. Kalpataru 

“Roy (4), not applied [p. 358, cols. 1 & 2.1 
At a Court sale tbere is no warranty of any kind, 
“ All that issold is the right, title and interest of the 
judgment-debtor with all its defects. Where the 
.property sold is mortgaged property, sold in execu- 
tion for paying offthe mortgage debt, the interest 
of the mortgagor as well as of the mortgagee passes 
‘to the purchaser and nothing more. An auction 
. purchaser cannot avail himself of the statutory rule 


of estoppel which is based on the principle that a‘ 


- person who hasallowed another to hold out to be 
the ostensible owner should not be permitted to 
“ defeat the title of a transferee who has purchased it 
after making full enquiries and for consideration. 


_ As there is no warranty of title in an execution sale: 


the only remedy which the law gives to an auction 
“ purchaser isthe refund of the purchase money in 
case the judgment-debtor is found to have no sale- 
able interest at all, as provided by O. XXI,r. 91, of 
the Code of Civil Procedure. |p. 359, col 2; p. 360 
col, l : d 
In the case ofa mortgage it is not enough to sa 
that an enquiry as regards the possession of the 
_ property had been made through a servant, who had 
told the master that the mortgagor alone was ‘in 
possession, and that he had no other co-sharer. The 
transferee should place before the Court the evidence 
` showing what enquiries had been made by the 
servant, so that the Court might be in a, ‘position 
to judge for itself whether those enquiries which the 
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servant made could be considered to” be reasonable 
or not. One who hasnot made an enquiry about 
tae title of the real owner cannot be permitted to 
seek the protection of s. 41, Transfer of Property 
‘Act. Jagmohan Das v. Indar Prasad (10), relied 
on. [p. 362, col. }.] ` 
F. C. A. against the decree of the Subor- 
dinate Judge, Sitapur, dated 30, 1932. 
Messrs: M. Wasim, Ali Zaheer, Khaliq-auz 
Zaman and Mohammad Tahir, for the 
Appellant. 


Messrs. A. P. Sen, M. H. Qidwai H. 


D. Chandra and Sheo Shankar, for the 


Respondents. 

Judgment.—This is a  defendant’s 
appeal ‘arising out of a suit for 
a declaration and: for possession and mesne 
profits, 


The facts which have given arise to 
this litigation between the parties, state 
briefly, are as follows :— : 

On September 10, 1919, Kunwar Mantu 
“Singh, the father of Kunwar Ganga Singh 
defendant No. 2 executed a mortgage 
deed in favour of ‘Musammat Shahar 
Bano Begam, under which he mortgaged 
several ` properties to her in consideration 
of a sum of Rs. 32,000. The case before 
‘us relates only to three items of the 
mortgaged properties which are (1) 8 annas 
proprietary share and 4 annas mortgagee 
rights in village Mohammadpur; ‘(2):6 
annas proprietary share in village Jilai- 
pur; and (3) 2 annas proprietary share 
‘in village Bargawan. On the basis of 
“this mortgage deed, Musammat Shahar 
Bano Begam instituted a suit to recover 
the amount due to her, and obtained a 
decree on December 16, 1925. In exe- 
cution of this decree the aforesaid three 
properties and some others were put to'sale 
and were purchased by the defendant 
‘No. l herself on April 2, 1930 and she 
obtained possession on April 7, 1930. The 
case of the plaintiffs was that in the 
aforesaid three properties the share of 
Mannu Singh was only one-eighth and 
he was not competent to make a transfer 
of anything in excess of his own share. 
The plaintiffs’ case was that the remaining 
‘seven-eighths share in these properties 


were owned by them, ‘hey filed objections | 


under O. KAI, r. 109 of the Code of 
Civil Procedure, which were dismissed 
and they therefore instituted a suit against 
Musammat Shahar Bano Begam to recover 
possession to the extent of their shares 
in the aforesaid three properties and also 
for a declaration that they are co-sharers 
in the same. The principal defendant 
--in ‘the case was Musammat Shahar Bano 
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Begam. Several pleas were taken in 
-defence by her, but it is unnecessary to 
make mention of all them here. One of 
the pleas taken in defence was that the 
defendant was protected by s. 41 of the 
Transfer of Property Act. The learned 
Subordinate Judge who tried the 
“decided this point against the defendant. 
“He found that the plaintiffs were co- 
sharers in the properties in suit to the 
-extent of seven-eighths, and has decreed 
‘their claim. The principal defendant pre- 
ferred the present appeal against that 
decision. Musammat Shahar Bano Begam 
‘died during the pendency of this appeal 
end the names of her legal representa- 
tives have been substituted in her place. 
- Before we proceed further in the case 
it is necessary to point out here that 
the appellants accepted before us that 
the share of Mannu Singh in the prop- 
-erties in suit was only one-eighth, and 
that of the plaintiffs seven eighths. 

The only plea which has been urged 
before us in this appeal is that s. 41 of 
the Transfer of Property Act, is applica- 
ble to the case. This section enacts that: 

“Where, with the consent, express or implied, of the 
person interested in immovable property, a person 
is the ostensible owner of such property, and 
transfers the same for consideration, the transfer 
shall not be voidable on the ground that the 
. transferor was not authorised to make it, provided 
that the transferee, after taking reasonable care to 


ascertain that the transferor bad rower to make 
the transfer, has acted in good faith.” 


In connection with this plea two points 
arise for consideration. The first is whe- 
ther an auction. purchaser who purchases 


- the property in suit at a court sale can- 


avail himself of the plea taken by the 
appellants and the second is whether, if 


he can, the appellants have made out a- 


case which would entitle them to claim 
the protection of s. 4l of the Transfer of 

- Property Act. We will consider these ques- 
tion separately. 

We first proceed to consider whether 
protection under s. 41 of the Transfer of 
Property Act can be claimed by an 
auction purchaser. It appears to us that 
this section cnly applies to voluntary 
transfers and cannot be made applicable 
to a transfer by operation of law. Section 

"5 of the Transfer of Property Act, says 
that, 

“In the following sections ‘transfer of property’ 
means an act by which a living person conveys 
property. in present or in future, to one or more 
other living persons, or to himself, or to himself 

: and one or more other living persons; and ‘to transfer 
, property’ is to perform such act ” É 
„section 2 cl, (d) of the Transfer of 
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Property Act, clearly and distinctly says 
that nothing herein contained shall, save 
as provided by s. 57 and Chap. IV of 
the Act, effect any transfer by operation 
of law. The point came up for considera- 
tion in Vaman „Pandu Patel vy. Tikaram 
Dagdu (1) wherein a Bench of two learned 
Judges of the Bombay High Court held 
that. s.-41 only. applies to a voluntary 
transfer and does not apply toa gransfer 
made in invitum by an order of t¥e Court 
under which the judgment-debtor himselt 
does not join in the actual transfer. 
Another case on the point is Mangat Lal 
v. Ghasi Khan (2) where a similar view 
was expressed and it was held that 
according tothe definition of transfer in 
s. 5 of the Transfer of Property Act, there 
must be some person who conveys in a 
transfer. The learned Judges held that 
an auction sale wasin fact a tranefer by 
operation oflaw, and not a transfer by 
any person conveying property and there- 
fore, the rule of estoppel under s. 41 of 
the Transfer of Property Act, could not 
be made applicable to the case of a per- 
son who had purchased property at an 
auction sale. It appears to vs that a 
person claiming the benefit of s. 41 of 
the Transfer of Property Act, has first to 
prove that a person was an cstensible 
owner of a properly with the consent ex- 
press or implied of another, and that he 
made a transfer of it. It cannot be said 
that a person making a purchase at an 
auction sale is a transferee frcm a trans- 
feror who was in possession of the prop- 
erty with the consent e:press or implied 
of another. In the auction sale there is 
no transferor, as a matter of fact. The 
transfer is not by act of parties, but by 
operation of law, to which the judgment- 
debtor, whose interests are being sold, 
is no consenting party. We may point 
out that a contrary view was taken by 
two learned Judges of the Madras High 
Court in a case reported in Naraprath 
Kummali v. Paramboli Kani, 34 Ind. Cas. 
494 (3) asregards the applicability of s. 41 of 
the Transfer of Property Act, to persons paur- 
chasing properties at Court sales. The 
learned Judges held that although the 
Transfer of Property Act, deals only with 
transfers by acts of parties, the principle 
of s. 41 of the -Act applies in favour of 
a Court auction purchaser, They seem 
z ens Ind. Cas. 64; A I R1927 Bom. 368; 29 Bom. 


(2) 118 Ind. Cas 718; AI R 1°29 All 8C0; Ind 
Rul (1929) All. 926. f : 
(3, 34 Ind, Cas. 494, 


` 
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. to` have relied on a ruling of the 
Caleatta High Oourt, in -Radha, Madhab 
Paikara v. Kalpataru Roy, 16 Ind. Cas. 
811 (4). It, however, appears that 
that case is not directly applicable 
-to the facts of the present case. What 
the Jearned Judges held in that case was 
that “where one of two innocent parties 
must sufer from the fraud of a third, the 
loss should fall on him who enabled such 
. third pagty to commit the fraud”, and 
that, therefore, if E could establish that, 
- without notice of the fraud, he in good faith 
paid his money for the purchase of the. 
< property at the execution sale, A had no 
enforceable title as against him. The 
facts of the case before us are altogether 
different. In order to claim the benefit 
of s. 41 itis necessary for a person claiming 
the same to establish the following 
points :— 
(1) that the transferor is the ostensible 
owner, 
(2) that he is so by the consent express 
or implied of the real owner, 
(3) that the transfer is for considera- 
tion, : i 
(4) that the transferee has acted in good 
faith, taking reasonable care to ascertain 
that the transferor had power to transfer, 
lf any one of thesé elements is wanting 
the transferee is not entitled to the benefit 
of the section. In ihe case of a Court 
sale there is no transferor, and we are 
unable to sea how s. 41 can be applied 
in favour of an auction purchaser. With 
all respect to the learned Judges who 
decided the above mentioned Madras case, 
we find ourselves unable to agree with 
the view taken by them. The position of 
an auction purchaser js altogether different 
from that of a transferee who purchases 
property after making enquiries. The 
transferes who claims the protection of 


s. 41 of the ‘l'ransfer of Property Act. 


says to the “tourt: ‘I purchased ths 
property from the ostensible owner. He 
was in possession of the same with the 
consent express or implied of the real 
owner. I paid full value. I made all 
reasonable enquiry, and so I should be 
protected.” In other words, s. 4} is a 
statutory application of the law of estoppel, 
the general principle of which is thus 
stated hy the House of Lords in Cairn- 
cross v. Lorimer (5): 

“If a man either by words or by conduct has 
intimatei that he ccnsents to an act which has been 

(4) 16 Ind. Cas. 811. - 
Boe 3 Macq. H L 827; 7 Jur. (N 5, 149; 123 R 
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done; and that he will offer no opposition to it, 
althjugkh it could not have been done lawfully 
without his consent, and he thereby induces others 
to do that from which they would have abstained, 
he cannot question the legality of the act he had 
so sanctioned, to the prejudice of those who have 
so given faith to his words, or the fair inference to 
be drawn from his conduct.” 

If we apply this rule of law to the facts 
of the case before us it will at once be 
seen that the auction purchaser has no 
case at all. The property had been put 
up for auction in execution of a mortgage 
dezree. Can it be said that the plaintiffs 
either by words or by conduct, intimated 
to the auction purchaser that they con- 
sented to the sale, or that they would 
offer no opposition? ‘They never induced 
the predecessor of the appellants to purchase 
the property, though, before the date of 
the auction, their names had been record- 
ed in the revenue papers as owning seven 
eighths out of the entire share which the 
auction purchaser purchased at the Court 
sale. So the auction purchaser is not 
entitled to take the plea that she is pro- 
tected by s.41 of the Transfer of Property 
Act. In Darab Alli Khan v. Mohee- 
ooddeen (6), their Lordships of the 
Privy Council explained the difference 
between a person who makes a purchase 
privately and a person who purchases at 
a Court sale in the following words :— 

“The Sheriff may be held to undertake by his 
conduct that he has seized and put up for sale 
the property sold in the exercise of his jurisdiction 
although when he has jurisdiction he does not 
in any way warrant that the judgment-debtor had 
a good title to it, or guarantee that the purchaser 
shall not be turned out of possession by some peraon 
ozher than the  judgment-debtor”...... The 
authorities......establish the proposition “that if the 
conveyance has been actually executed by all tha 
necessary parties, and the purchaser is evicted by 
a title to which the covenants do not extend, he 
cannot recover the purchase money either at law 
or in equity”,...... “Does it, however, govern a case 
„in which the sale as regards the owner of the 
thing sold, is in invitum, and made under colour 
of legal process? The chief reasons for the rule 
are that the purchaser by private contract has full 
means of investigating the title of the vendor, and 
of either satisfying himself that it is good, or of 
protecting himself against any apparent or latent 
defect in it by proper and apt covenants. If he 
fails to do either, his subsequent eviction is the 
result of his Own negligence. But the purchaser 
at a Bheriffs sale has at best very inadequate 
means of investigating the title of the judgment- 
debtor; all that is sold and bought is the right, 
title and interest of the judgment-debtor with all 
its defects; and the Sheriff who sells, and executes 
bill of sale, is never cailed upon and if called upon, 
would refuse to execute avy covenant of title,” 

At a Court sale there is no warranty of 
any kind. All that is sold is the right, 

(6) 80 606:5T A116; 2C L R 529; 3 Suth. 519; 
3 Sar, 818; 2 Ind, Jur. 426 (P O). 
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title and interest of the judgment-debtor 
with all its defects. Where the property 
sold is mortgaged property, sold in execu- 
tion for paying off the mortgage-debt, the 
interest of the mortgagor as well as’ of 
the mortgagee passes to the purchaser 
and nothing more. We do not think that 
it would be rightto permit an auction room 
purchaser to avail himself of the statutory 
rule of estoppel which is based on the 
principle that a person who has allowed 
another to hold out to be the ostensible 
owner should not be permitted to defeat 
the title of a transferee who has purchased 
it after making full enquiries and for 
consideration. As there is no warranty of 
title in an execution sale the only remedy 
which the law gives to an auction purchaser 
is the refund of the purchase money in 
case the judgment-debtor is found to have 
no saleable interest at all, as provided 
by O. XXI, r. 91 of the Code of Civil 
Procedure. Suppose that a person other 
than the mortgagee had purchased the 
property at the sale which took place in 
execution of the decree, could the auction 
purchaser be permitted to raise the plea 
that he was protected by s. 41 of the 
Transfer of Property Act? The answer 


must be in the negative. Is the case ` 


different “when the mortgagee himself 


purchases the mortgaged property? 
We think not. In Het Ram v. Shadi Ram 
(7), their Lordships of the Privy Council 
-observed that 

“on the making of the order absolute the security 
as well as the defendants right to redeem Jare 
both extinguished, and that for the right of the 
mortgagee under his security there is substituted 
the right toa sale conferred by the decree.” 


The same view was expressed by them 
in asubsequent case: Matru Lal v. Durga 
Kunwar (8). It may be pointed 
out here that if the defendant had not 
obtained a decree on the foot of a mort- 
gage, then the principle of s. 41 of tha 
Transfer of Property Act would have been 
applicable to the case as laid down in 
Muhammad Khan v. Muhammad Ibrahim 
(9). IL would have been open. to her to 
have proved all the points enumerated above 
which must be established before the 
protection of s. 41 can be claimed, but as 

(7) 45 Ind. Oas 798; 40 A 407; 5 PL W 88:16 
AL J 607; 35 ML J]; 4M LT 92; 280 LJ 


188; (1918) M W N 518: £0 Bom L R 798; 920 W 
N 1033; 9L W £50; 12 Bur. L T 73; 451 A130 


PO. 
: (8) 55 Ind, Cas. 96°; 42 A 364; (1920) M W N 338; 
18 A LJ 396,38 MLJ 419: 111 W 599; 2U PE 
RPO 75; 22 Bom, LR 653; 32 O L J12]; 47 TA 
715 27M L T319; 25 0 W N 397 (P O). 

(9) 26 A 490, 
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an auction-purchaser no such plea is 
available to her. For the reasons given 
above, we are of opinion that the benefit 
of s, 41 of the Transfer of Property Act 
cannot beclaimed by an auction-purchaser. 

In view of the opinion expressed above 
by us, it does not appear to be necessary 
to give a finding on the question whether 
the appellants have made out a case 
which would entitle them to the§protection 
of s. 41 of the Transfer of Property Act 
on the supposition that an auction-pur- 
chaser is entitled to avail himself of the 
principle of estoppel enunciated by s. 41. 
But as the case is of a large valuation. 
and there is a possibility of its going 
before ‘their Lordships of the Judicial 
Committee, we consider that it will. be 


better if we give a finding on this point” 


also, 
We have already mentioned that the 

dispute between the parties related. to 

three properties, which are as follows :— 
1.8 annas proprietary share and 4 annag 


- mortgageelrights in village Mohammadapur; 


2. 6 annas proprietary share in village 
Jilaipur, and o. 

3. 2annas proprietary share in village 
Bargawan. 

Before the learned Subordinate 
Judge it was conceded by the learned 
Counsel appearing for the appellants that 
as thə husband of Musammat Shahar 
Bano Begam, (he was D. W. No. 2) 
had not looked into the title deeds or 
khewats of Bargawan village, she could 
not claim any protection under s. 41 as 
far as that property is concerned. It was 
coneeded in the Court below by the learned 
Counsel appearing for the appellants that 
their mother could not be regarded as a 
bona fide purchaser from an ostensible owner 
so far as two annas out of the six annas 
share in Jilaipur was concerned. There 
remain a four annas share in Jilaipur 
and an eight annas proprietary share and 
four annas mortgagee rights in village 
Muhammadapur. It is now conceded 
before us that in these items of properties 
Munnu Singh’s share was one-eighth, and 
the remaining seven-eighths share was 
owned by the plaintiffs. The principal 
question for consideration in the case is 
whether the predecessor of the appellants 
made reasonable enquiries to ascertain 
that the transferor had power to transfer 
the entire share which he mortgaged. The 
determination of this question depends 
on the evidence of Khan Bahadur Agha 
Fateh Shah, D. W. No, 2, husband of the 
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predecessor of the appellants, who arranged 
the terms of the mortgage deed with 
Thakur Munnu Singh. The learned Sub- 
ordinate Judge has very 
- considered the evidence of this witness 
and, inour opinion, has rightly come to 
the conclusion that the statement of the 
witness fails to prove that reasonable 
enquiries were made to ascertain that the 
transi§ror, Munnu Singh, had power to 
mortgage the properties which he mortgag- 
ed. The witness deposed that a karinda 
of Mannu Singh went to him about a 
a month before the execution of the 
mortgagee-deed in suit and told him that 
Munnu Singh wanted to borrow Rs. 32,000 
on the security of his sharesin Moham- 
madapur and Jilaipur. He further stated 
that he was told by this mukhtar or 
karinda that in Mohammadapur Mannu 
Singh had mortgagee rights in four annas 
and proprietary rights in 8 annas and 
also owned 6 annas in Jilaipur. The 
witness directed the mukhtar to bring 
Munnu Singh with him. Munnu Singh 
told the witness that the properties which 
he wanted to mortgage were villages 
which were acquired partly by him and 
partly by his father, under different deeds, 
The witness further deposed that on the 
day on which Munnu Singh saw him and 
had a talk with him, one Kunj Behari Lal, 
. who was a private tutor to his two sons, 
went to him and said that Munnu Singh 
was a saintly person and that money 
lent to him would be quite safe. It is 
hardly necessary to say that this assurance 
by Kunj Behari Lalis absolutely useless in 
determining ithe point in issue. The 


witness also deposed that he enquired from. 


Munnu Singh whether he was a member of 
a joint Hindu family and the reply was 
that he had no co-sharer in the estate which 
he was mortgaging. The witness was 
shown some deeds, some of which stood in 
the name of Munnu Singh and somein 
the name of his father, and one or two in 
the name of Munnu Singh's father and 
some other persons. This also does not 
show that all the necessary enquiries which 
should have been made were made. Then 
we have the statement of the witness to 
the effect that he made enquiries from a 
personal friend of his, Thakur Narendra 
Bikram Jit Singh of Parsendi by name, 
and talked to him about the proposal of 
Mannu Singh, whereupon the above- 
mentioned gentleman told him that Munnu 
“Singh was his “khandani', the gentleman 
praised him and toldthe witness that he 
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could advance him money. Again it must 
be ssid that this sort of statement does 
not help us in deciding the point in issue. 


Thaknr Narendra Bikram Jit Singh may 
have praised Munnu Singh, but what we 


“Are concerned with is whether any reason- 


able ‘enquiries were made to find out 
whether Munnu Singh alone was the owner 
of the properties which he was mortgag- 
ing, or whether he had other co-sharers. 
In cross-examination the witness was asked 
what enquiries he made and the reply was 
that Kunj Behari Lal and Narendra 
Bikram Jit Singh told him that Munnu 
Singh was the sole proprietor of these six 
or seven villages’ shares, 2. e., two annas in 
each of these six or seven villages mort- 
gaged. Kunj Behari Lal has not been 
produced in thecase. The witness admitted 
in his cross-examination that he himself did 
not goto Mohammadapur or Jilaipur to 
enquire into the actual possession of the 
shares which Munnu Singh was anxious to 
mortgage, and that he asked his wife's 
mukhtar, Raj Bahadur, to make local 
enquiries about the possession and he 
told him after making these enquiries 
that Munnu Singh was in possession and 
no one else was joint with him. Now we 
would have expected the defendant to 
produce this man Raj Bahadur so that the 
Court might be in a position to know 
whether the enquiries he made can be 
considered reasonable or not. But unfor- 
tunately this man Raj Bahadur: was not 
produced and no explanation is forthcom- 
ing as to why this was “not done. A 
careful perusal of the statement of the 
witness discloses the fact that he himself 
made no enquiries as regards the posses- 
sion of the properties which Munnu Singh 
wanted to mortgage. He relied on the 
statement of Raj Bahadur, whom the 
defendant did not think fit to produce in 
evidence. It cannot possibly be said on 
this evidence that the appellants have been 
able toshow that all reasonable care was 
taken to ascertain that Munnu Singh was 
competent to mortgage the shares in the 
aforesaid two villages. It is not enough to 
say that an enquiry as regards the posses- 
sion of the property had been made 
through a servant, who had told the master 
that the mortgagor alone was 1n possession, 
and that he had no other co-sharer. The 
transferee should place before the Court the 
evidence showing what enquiries had been 
made by the servant, so thatthe Court 
might be in a position to judge for ttself 
whether these enquiries which the servant 
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made could be considered to be reasonable 
or not. Suppose that a man sends his 
servant to a village to go and find out who is 
in possession of the village. Further, 
suppose thai there are five co-sharers, 
owning the entire village, who are members 
of a joint Hindu family. If-the servant 
goes and makes an enquiry from a common 
villager, very likely the reply would be that 
the manager or “karta” of the family is the 
owner and in possession. It would not 
strike an ordinary villager that he would be 
. wrong in making an assertion of this type. 
But it can hardly be said that in a case 
like this an enquiry of this description can 
possibly be considered to be a reasonable 
enquiry. Protection under s.41 of the 
Transfer of Property Actis given to those 
who inspite of necessary enquiries have 
not been able to discover who were the 
real owners of the property and who have, 
in full belief that the transferor was the 
person really entitled to the property, taken 
the transfer from him. One who has not 
made anenquiry about the title of the 
real owner cannot be permitted to seek the 
protection of this section. This is the view 
which was taken in Jagmohan Das v. Indar 
Prasad (10). It was conceded by the learned 
Counsel for the principal defendant in the 
Court below that the title deeds of Jilaipur, 
Exts. 2, 5 and 6, disclose ihat Munnu 
Singh, and before him his father, Chander 
Singh, owned only a4-ann:s share in this 
village, and that the entry in the khewat 
Ex. 64, recording Munnu Singh as the 


owner ofa 5-annas share was wrong. In 


another kkewal Munnu Singh was record- 
ed wrongly as owner of a -annas share. So 


there can beno doubt that D. W. No. Z took - 


no reasonable care to make proper enqui- 
ries, otherwise he would have come to know 
that Munnu Singh in any case did not own 
a six-annas share in Jilaipur. It was rightly 
argued in the tourt below on behalf of 
the plaintiffs that if the principal defendant 
had taken the trouble to enquire into the 
title of Munnu Singh to the Bargawan 
and Jilaipur properties, she would have 
come to know from the title-deeds and 
khewats of these villagesthat Munnu Singh 
owned them jointly with the plaintiffs, and 
had only a one-eighth share in the mortg- 
aged properties. A family pedigree show- 
ing the relationship between Munnu Singh 
and the plaintiffs is to be found attached to 
the plaint. Sobran Singh had three sons, 
‘Deep Singh, Tikam Singh and Tilak Singh. 

110) 115 Ind, Oas. 97; 6 O§W N 133; ATI R 1929 
Oudh 160. 
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The last mentioned died childless, Munnu 
Singh belonged to the branch of Tikam 
Singh. His father was Chandra Singh. 
Mest of the- plaintiffs belong tothe branch 
of Deep Singh and some of them belong to 
the branch of Tikam Singh. If the defen- 
dant had taken care to see the khewat of 
Hansanpur, (one of the mortgaged vil- 
lages), which is Ex. 99, -printed at 
p. 73 of the paper book, Part III, he would 
have found that in the sixteen-anna§ share 
in the village, Deep Singh was recorded as 
owner of one-half and Chandra Singh, 
father of Munnu Singh, Hardeo Singh, 
Durjan Singh and Rup Singh, nephews 
of Tilak Singh, were recorded as owners 
of the remaining eight annas in equal 


shares. This entry existed prior to the 
date of the mortgage in favour of the pre- 
decessor of the appellants. A fifteen 


biswas share in village Mohammadapur 
was mortgaged to Tilak Singh, brother of 
Tikam Singh, and their father, Sobran 
Singh. Now if the defendant had made 
reasonable enquiry and looked into this 
deed, she would have found that Munnu 
Singh alone could not possibly be the 
holder of these mortgagee rights, because 
under the terms of the mortgage-deed the 
mortgage was made in favour of his grand- 
father, Tikam Singh, who had four sons. 
The learned Subordinate Judge has 
believed the evidence of the witnesses 
whowere examined by the plaintiffs to 
prove that they have been in possešsion of 
their respective shares. There does not 
appear to be any reason for not accepting 
this conclusion. Exhibit 20, printed 
at p. 110 of the paper book, part IJI, is a 
copy of a decree passed in a civil. suit 
instituted by Kalka Singh, Kunwar 
Balbhadar Singh, Kunwar Loni Singh, 
Kunwar Bhujpal Singh, Kunwar Milap 
Singh, Kunwar Raj Bahadur Singh and 
KunwarSheo Raj Singh against Munnu 
Singh and eleven others for the partition 
of the family estates. This suit was 
decreed in the terms of the award, and 


these terms are incorporated in the 
decree. This was in 1910. Jt cannot 
possibly be said that there was any 


occasion for the parties to that suit to 
get a collusive decree when the rights 
of all the co-sharers were defined. It is 
difficult to understand that there could 
be any reason for them to give up their 
shares in the family estate in favour of 
Munnu Singh alone. It appears to us that 
the principal defendant made no reasonable 
enquiries to ascertain the extent of the 
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shares owned by Munnu Singh in the 
various villages mortgaged, and, under 
these circumstances, we must hold that the 
Court below was right in deciding that 
the principal defendant was not entitled to 
claim the protection of s. 41 of the Transfer 
of Property Act. 

It was pointed out to us by the learned 
Counsel for the appellants that the learned 
Subordigate Judge was not right in 
giving aħy decision as regards the extent 
of the share to which the predecessor of the 


appellants was entitled in village Bargawan | 


as against the defendant No. 2, Gaya 
Singh. We find that at p. 38 of the 
paper book, part I, the learned Subordinate 
Judge says as follows:— 

“The learned Advocate for the plaintifs conceded 
that declaratory relief (b) may not be decreed 
to the plaintiffs, as it will involve determination of the 
dispute between the defendants and which is not 
material for the purposes of the plaintiffs.” 


But it appears that in the concluding 
portion of his judgment at one placa, while 
dealing with issue 6, he says that “on 
.the above finding I decide that the 
plaintiffs are entitled to reliefs (a) ani 
(by, though in the concluding portion of 
his judgment he is carefu] to add: “In 
this suit Ido not decide any.hing about 
her title to enter into possession of her 
judgment-debtor’s share in any other Patti 
of Bargawnvillage; and the plaintiffs do 
not allege their dispossession from nor claim 
damages in respect of these”. We, there- 
fore, wish to make it perfectly clear 1h 
in this case the Court has not decided the 
extent of the share to which the appe!lants 
would be entitled in village Bargawan as 
against the defendant No. 2 Gaya Singh. 

For the reasons given above, we dismiss 
the appeal with costs. 

N. Appeal dismissed, 


CALCUTTA HIGH COURT 
Reference No. 229 of 1933 
February 20, 1984 ` 
MUKERJI AND N. K. GHOSE, JJ. 
BIBHUTI BHUSAN ADHIKARY — 
COMPLAINANT 
versus 


KHEM CHAND CHURORIA AND OT4ERS— 


ACCUSED 

‘Criminal Procedure Code Act V of 1°9~), s. 195— 
|” ‘Court’, meaning of —Patni Taluks Regulation (VIII of 
1819), s 14— Collector holding summary investigation 
under—Whether a'Court — Penal Code (Act XLV of 
15.0), s 193—Offence under ~ Complaint by Collector 
—Sufficiency of—Collector acting without jurisdiction, 
effect of. 

The acd ‘Court’ as used in s. 195 of the Code of 
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Criminal Procedure has ® wider meaning than 
‘Court of Justice’ as defined in ths Penal Code, and 
as thercin used, it would includs a tribunal 
empowered to deal with a-partioular matter and 
authorised to receive evidence bearing on that 
matter. Raghoobuns Sahay v. Kokil Singh (1), relied 
on, Rajah of Pachete v. Kumud Nath (2), explain- 
ed. : 


The summary investigation which a 
holds under s. 14 of the Patni Regulation (VIII of 
1819 , is one in the ccurse of which proofs can be 
called for and as the result of which an award may 
be made. The Collector holding the investigation, 
therefore, is a tribunal which would come within 
the meaning of the word ‘Court’. Consequently a 
complnint under s. 193, Penal Code, cannot be taken 
cognizance of except upon the complaint of that 
Court. The Deputy Oollector is a ‘Court’ though 
he may not have been acting with jurisdiction, It 
is not correct to say that an offence unders 193 of 
the Pens] Code, which is an offence against public 
justice and so not cognizable without the complaint 
of the Court concerned or some Court to which it is 
subordinate, would be cognizable on the complaint 
of some other person or body when the Court itself 
was acting without jurisdiction. 

First hand materials, disclosing all the elements 
which are requisite fo make out an offence of 
cheating. must be before the Court before any pro- 
cess can issue in respect of it. 

Messrs. Sarat Chandra Basu and Na- 
rendra Krishna Basu, for the complainant. 

Messrs. N. K. Basu, Panchanan Ghose, 
Sourindra Narain Ghose and Pares Nath 
Mukerji, for the Accused. : 


Mukerji, J. In the case of Raghoobuns 
Sahay v. Kokil Singh (1), it was pointed 
out that the word ‘Court’ as used in s. 195 
ofthe Code of Criminal Piozedure has a 
wider meaning than ‘Court of Justice’ as 
defined inthe Indian Penal Code, and that 
as therein used, it would include a tribunal 
empowered to deal with a particular mat- 
ter and aulhorised to receive evidence 
bearing on that matter. The. summary 
investigation which a Collector holds 
under s. 14 of the Patni Regulation (VIII of 
1819’, and in the present case that is the 
investigation that was held by the Officer 


Collector 


“concerned, is one in the course of which 


proofs can be called for and as the result of 
which an award may be made. The 
Collector holding the investigation, there- 
fore, was a tribunal which would come 
within the meaning of the word ‘Court’ as 
the aforesaid case.- That 
being the position we think the ground on 
which this Reference has been made is 
well-founded, and the complaint under 
s. 143 of the Indian Penal Code against the 


, petitioners could not be taken cognizance 


of except upon the complaint of the said 
Court or of some Courtto which such Court 
is subordinate vide s. 195 (1) (b), Criminal 


(1) 17 0 872, 
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Procedure Code. To this conclusion Mr. 
Bose has objected on four grounds. . 

He has argued in the first place that the 
Judicial Committee in the case of Rajah of 
Pachete v. Kumud Nath (2), have made 
some observations indicating the position 
that a Collector acting under s. 14 of the 
Regulation is not a ‘Court. We have 
carefully read these observations and we 
are of opinion that their Lordships in that 
case had no occasion to consider the mean- 
ing of the word ‘Court’ as used ins. 195 
ofthe Criminal Procedure Code, and all 
that their Lordships laid down was that the 
Collector acting under s.14 of the Regula- 
tion was not “an ordinary Court”, and that 
he acts thereunder not magisterially but 
ministerially and that the true view of his 
functions in such a case is that he has no 
capacity as regards inquiring into title 
comparable to the capacity possessed by 
an ordinary judicial tribunal. 

The second argument of Mr. Bose is that 
there is nothing expressly stated anywhere 
indicating that the Collector can in such 
circumstances take evidence on oath and 
that accordingly heis not a ‘Court’, This 
argument does not help him: for if the 
proceedings be not judicial proceedings, 
then no false evidence was given or 
fabricated within the meaning of the 
second partof s. 193 of the Indian Penal 
Code, nor was any false evidence given in 
any judicial proceeding or fabricated for 
the purpose of being used in any judicial 
_proceeding, within the meaning of the first 
part of s. 193 of the Indian Penal Code. 
It fis contended that the receipts were 
fabricated for being used in a regular suit 
to be brought afterwards. But there was 
no such suit pending nor does it appear 
that anysuch suit was in contemplation at 
the time: and on that ground no case 


_ under s. 193 ofthe Indian Penal Code would 


be disclosed on the complaint. 

Thirdly, it has been contended by Mr. 
Bose that the Deputy Collector who held the 
investigation under s. 14 of the Regulation 
had no authority to hold it and so no com- 
plaint was necessary. The Deputy Collec- 
tor was, in our opinion, a ‘Court’ all the 
same, thoughhe may not have been a Court 
acting with jurisdiction. The argument 
cannot be countenanced that an offence 
under s. 193 of the Indian Penal Code, 
which is an offence against public justice 


(2) 45 Ind. Oas. 827; 45 TA 103; 16 ALJ 569; 5 
P-L W 64; (1918) M WN 141;24 M LT 66; 2801, 
J 165; 8 L W 186; 22 O W N 1009; 20 Bom L R 856; 
35 ML J 347; 4601\P 0), 
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and so not cognizable without the com- | 


plaint of the Court concerned or some 
Court to whichit is subordinate, would be 
cognizable on the complaint of some other 
person or body when the Oourt itself was 
acting without jurisdiction. 

Lastly, it has been argued by Mr. Bose 
that the complaint disclosed an offence 
of cheating. The complaint and the exa- 
Mination of the complainant ongath, pro- 
perly read, show that if any Ueception 
was practised it was practised for fabricat- 
ing thereceipts. Butif it is intended to 
proceed against the accused on a charge of 
cheating that cannot be done on the basis 
ofthe present complaint nor at the instance 
of the present complainant. First hand 
materials, disclosing all the elements 
which are requisite to make out such an 
offence, must be before the Court before 
any process can issue in respect of it. 

The present proceedings are under s. 193 
of the Indian Penal Code only and in our 
opinion, they cannot proceed. 

The Referenceis accepted and the pro- 
cesses issued under s. 193 of the Indian 
Penal Code are quashed. 

S. K. Ghose, J.—I agree. 

N. Reference accepted. 


OUDH CHIEF COURT 
Criminal Reference No. 15 of 1934 
April 9, 1934 
Nanavoity, J. 
BHOLA PRASAD—AccusED 
—APPLIOaNT 
versus 
Musammat RAM DULARY (DULARI) 
—Comp:aINant—Opposite Panty 
-Criminal Procedure Code (Act V of 1898), s. 438— 
Reference to High Court by Sessions Judye on his own 
interpretation of evidence—Legality of- Question of 
law—Necessity of. 

It is not open tothe Sessions Judge to make a 
reference upon hisown view of the evidence on the 
record. In making a reference under s. 438, Orimi- 
nal Procedure Code crin recommending an applica- 
tion for revision the Courtof Session aud the High 
Court are bound by the findings of fact arrived at 
by the trial Magistrate, and in such cases the order 
of the Magistrate can only be reversed on a pure 
question of law arising out ofthe findings of fact 
arrived at by the trial Court. It isnot open to the 
Court of Sessio to give a different interpretation or 
a different meaning tothe evidence on the record, 
The view ofthe evidence taken by the trying Magis- 
trate must be accepted in revision by the Sessions 
Judge and if upon that view of the evidence 
any question of law arises which ` necessitates the 
reversal of the order of the trying Magistrate then 
and then only should a revision be allowed or a 
reference made tothe High Court for setting aside 


“the order of the trying Magistrate. 


~ 


iði 
Or. Ref. made by the Sessions J udge of 
Unao, dated March 15, 1934. 


Mr. Ramapat Ram, forthe Applicant. 
Mr. A. N. Mulla, for the Opposite Party. 


Judgment.—This isa reference made by 
the learned Sessions Judge of Unao under 
8. 438 of the Code of Criminal Procedure 
recomme—iding that the order of mainten- 
ance passed by the learned Deputy Magis- 
trate in favour of Musammeat Ram Dulari 
‘should be set aside. The learned Sessions 
Judge has made this reference on the ground 
that he is not satisfied with the proof of 
‘Bhola Prasad’s neglect to maintain his 
wife and his son at his own house, and 
that, therefore, that being the case no 
order of maintenance under s, 488 of the 
Code of Criminal Procedure could be passed 
in favour of Musammat Ram Dulari. This 
reference is entirely misconcevied. Itis not 
open to the learned Sessions Judge io make 
a reference upon his own view of the evi- 
dence on the record. In making a reference 
under s. 438, Criminal Procedure Code, or 
in recommending an application-for revi- 
sion the Court ‘of Session and the High 
Court are bound by the findings of facts 
‘arrived at by the trial Magistrate, and in 
‘such cases the order of the learned Magis- 
trate can only be reversed on a pure ques- 
tion of law arising out of the findings of 
facts arrived at by the trial Court: The 
learned Deputy Magistrate has in his ex- 
planation submitted to the Sessions Judge 
of Unao made it quite clear why he passed 
the order of maintenance in the present 
‘ease. He has pointed out that since Musam- 
mat Ram Dulari left her husband’s house, 
her husband Bhola Prasad had never made 
any honest effort to bring her back to his 
house and that there was no guarantee of 
the wife receiving decent treatment at the 
hands of her husband if she returned to 
his home. The learned Magistrate has 
also held that he was not satisfied that the 
husband would treat his wife properly if 
she returned to his home. He has also found 
that the husband never gave anything to 
his wife for her maintenance during her 
absence from his house and that while she 
had been in his house she was not happy 
and was neglected by her husband in 
every way. It seems to me that the find- 
ings of facts arrived at by the learned try- 
ing Magistrate are based upon the evidence 
on the record and it is not open to the 
Court of Session to give a different inter- 
pretation or a different meaning to the 
evidence on the record. The view of the 
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evidence taken by the learned trying Magisa 
trate mušt be accepted in revision by the 
learned Sessions Judge and if upon that 
view of the evidence any question of law 
arises which necessitates the reversal of the 
order of the learned trying Magistrate 
then and then only should a revision be 
allowed or a reference made to this Conrt 
for setting aside the order of the trying 
Magistrate Inthe present case the evidence 
on the record wholly justifies the order 
of maintenance passed by the learned 
trying Magistrate and I accordingly decline 
to interfere with the order complained 
of and reject this reference and direct that 
the record of the case be returned to ihe 
Court concerned. 

N. Referenre rejected. 


PATNA HIGH COURT 
Miscellaneous Civil Appeal No. 112 of 1932 
| and | 
Civil Revision Applications Nos. 88, 264 
and 326 of 1932 
July 31, 1933 
MACPHERSON AND AGARWALA, JJ. 
RAGHUBANS LALL AND OTAERS — 
PLAINTIFFS —APPELLANTS 
i ` versus : 

Miss G. B. SOLANU AND OTHERS — 
DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s 141-— 
Scepe o/—Whether confined to cases where decree is 
varied or reversed— Court's power to grant restitution 
—Bengal Estates Partition Act V of 1897), s. ¢9— 
Civil Court partition —Stay of. < 

Section 144, CivilProcedur Code is not confined to cases 
where the decree is varied or reversed on appeal. Tha 
power of the Court to grant restitution is not confined 
to the cases covered by the provisions of the section. 
It extends alsə to cases which do not come strictly 
within the provisions of s, 144 

Where the order, which was of the basis 
an application under s 144,was passed on August 18, 
1928, but the opposite party kept the proceedings 
pending, by an application for review; and then 

y a Letters Patent Appeal wherein a stay was 
granted, until December 18, 1930: ee 

Held, that the application under s.144 madeon 
December 18, 1931 was not barred by limitation. 

When the partition is under s. 99 of the Bengal 
Estates Partition Act, the batwara proceedings before 


“the Collector ought to be stayed till the Oivil Court 


partition respecting the same properties is finally 
disposed of. 

M.C.A. and ©. R. A. against decisions, 
dated April 11, 1932, November 19, 1931 
and February 2, 1932, of the Subordinate 
Judge, First Class, Gaya. os 

Messrs, Khurshaid Husain, Chaudhury 
Mathura Prasad and Ram Narain Lal, for 
the Appellants. ` 
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Messrs. §. M. Mullick and D. N. Varma, 
for the Respondents.’ - 

Macpherson, J.— These four cases 
relate to the same litigation and the 
parties being the same, they have by 
consent been heard together. 

In mahal Jalalpur which includes mauza 
Tuturkhi the appellants in Appeal No. 112 
of 1932 who are the applicants for revision 
inthe other three cases, hold a six annas 
dar-mukarrari interest while the opposite- 
party Nos. 1 to 4 who may be designated 
the Solanos, hold six annas of the dar- 
mukarrart interest in all the nine 
villages except Changhaila where, besides 
the four annas mukarrari, they hold only 
two annas of the dar-mukarrari interest, 
the remaining four annas being held by 
respondent No. 5. 

The appellants sued in suit No. 190 of 
1917 for partition of their dar-mukarrart 
share and a preliminary decree was passed. 
During the actual partition the ‘ratyats 
of alarge area in Tuturkhi applied under 
3.40 of the Bengal Tenancy Act for com- 
mutation of their bhaoli rents to nakdi 
payments. The Pleader-Commissioners 
nevertheless allotted those lands extending 
to 583 acres tothe Solanos ata raibandi 
of Rs. 9,537-9-9 and the Solanos made 
serious objection protesting that, in the 
circumstances, those lands in Tuturkhi 
should be partitioned proportionately and 
the final decree be stayed until the com- 
mutation caseshad been disposed of. But 
on October 23, 1922, the Subordinate Judge 
accepted the proposal of the Pleader- 
Commissioners and added: 

“Ifthe nakdi rental of village Tuturkbi as found 
in the commutation cases be less than the jamabandi 
on which the present partition has been made, parties 
will be at liberty to re-open the partition if there be 
material loss to any one of them. This applies also 
to commutation in other villages under the partition. 
The reservation is meant for bona fide loss without 
the fault of any party and no party who has wilfully 
allowed the rental to be improperly commuted will 
be entitled to claim advantages under it”. 

The final decree bears the date December 
22, 1922 and delivery of possession of the 
takhtas was given to the parties on 
March 16, 1923. The commutation pro- 
ceedings did not terminate until Feb- 
ruary 3, 1926. The final order of the Board 
of Revenue, sofaras material, was that the 
rent of the lands in Tuturkhi should be 
commuted’ to cash rent with effect front 
1331-F. (corresponding to September, 1923) 
and at an aggregate of Rs. 5,737-3-9 only. 
The differencé between the income as 
computed by the Pleader-Commissioners 
and the actual commuted rent was thus no 
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less than Rs. 3,800-6-0. On January 18, 
1927, the Solanos applied to re-open the 
partition. The order to re-open was made 
inthe High Court cn August 1, 1928, but 
the present appellants kept the proceedings 
pending upon an application for review 
and then a Letters Patent Appeal, inwhich _ 
they obtained a stay-of proceedfhgs until 
December 1, 1930. 

The application out of which the present 
appeal and the Civil Revision Case No: 264 
of 1932 have arisen, was made on Decem- 
ber 1, 1931 and was 

“to order restitution of joint possession as it 
existed prior to the Court's dakhaldehant under the 
decree reversed by the High Court, and also to have 
compensation at the rates stated below (Rs. 3,800 a 
year) ascertained for the period commencing from 
the date of delivery of separate possession under the 
reversed decree aforesaid (the beginning of 1331) up 
to the date of restitution of joint possession as prayed 
for in this petition and to get the same realised from. 
all of those of the opposite parties found liable and 
paid to your petitioners” 
and for alternative reliefs if the 
restitution of joint possession was 
granted. 

The plaintiffs-appellants raised before 
the learned Subordinate Judge the two 
cbjections (1) that as there had been no 
appeal against the final decree of December, 
1922, the application is not maintainable; 
and, (2) that the final partition decree ” 
having been set aside by the order of the 
High Court on August 1 1928, the appli- 
cants were only entitled to a compensation 
from that date. The learned Subordinate 
Judge overruled the objections pointing out 
that no appeal was possible as the pro- 
ceedings for commutation only terminated 
in February, 1926 and that the defendants 
in the partition suit having suffered loss 
and the plaintiffs secured undue advantage 
from the final decree set aside, the Court 
had even under s. 153 of the Code of Civil 
Procedure, an inherent right to rectify the 
untoward consequences of its error. He 
also held that the Joss having begun from- 
the beginning of 1331-Fasli “at which the 
commuted rent came into operation, 
compensation was payable from that date 
and not from April 1, 1928, (or any other 
date) when the order to re-open the parti- 
ticn was eventually made. a £ 

The appeal is preferred by plaintiffs ard 
as the Subordinate Judge referred also to 
s. 151 of the Code of Civil Procedure, they 
have presented the application in civil 


X 


prayer for 
not 


- revision a8 an alternative to the miscellane- 


ous appeal. a ; 
The Court also granted without ‘any 
objection on the part of the plaintifis 


1934 
the prayer of the Solanos for joint possession 
with the plaintiffs of all the villages which 
were the subject-matter of the partition 
suit and such possession was taken from 


April 1, 1932, the date of the order of the. 


Court below. 

As the learned Subordinate Judge 
pointed git in the judgment under appeal, 
the actual partition had been by a previous 
order postponed until the pending collec- 
torate partition of Belkhara mahal which 
includes the property in suit, is completed. 
Civil Revision No. 326 is preferred against 
the order staying the partition on this 
ground. 


Civil Revision No. 88 impugns the order 
of the Subordinate Judge refusing to make 
an absolutely new raibandi of all the lands 
` in mahal Jalalpur: 


M. A. No. 112 of 1952 and Civ. Rev. No. 264 
of 1932. The first point urged on behalf 
of the appellants is that s. 144 of the Code of 
Code of Civil Procedure has no application 
to the circumstances. It is urged that the 
partition having been-set aside in virtue of 
a provision in the decree itself providing 
for a certain contigency which has occur- 
red there has been no variation or reversal 
of the decree on appeal by the 
judgment-debtor such as, e con- 
tends, is necessary to bring s. 144 into 
operation, Jn my opinion s. 144 is not 
confined to cases where the decree is 
varied or reversed on appeal. The legisla- 
‘ture did not contemplate that a narrow sig- 
nificance should be attached to the words of 
the section. The contention fails for that 
reason. But in any case the power of the 
Court to grant restitution is not confined 
+o the cases covered by the provisions of the 
section. It extends to cases which do not 
come strictly within the provisions of s. 144. 
-The Court hasinherent power under s. 151 
.to grant restitution. Mr. Khurshaid 
Husain indeed contends that the condi- 
| tions are not present for the exercise of the 
inherent power. -I am unable to recall any 
case of which it could more certainly be 
predicated that restitution was essential for 
the ends of justice. The learned Advocate 
urges that as there is a decree and as the 


decree did not provide for compensation in. 


addition to re-opening the partition, action 
should not be taken which would have the 
effect of adding to the decree. But no 
decree would provide for compensation in 
such circumstances as it would be a matter 
of course. It-was upon the serious objec- 
tion of the Solanos that the very unusual 
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addition was made to-the decree for their 
benefit -in substance it provides that they 
are notto be losers by reason of the com- 
mutation., It follows that the Court con- 
templated that on the re-opening of the 
partition each party should be placed by 
the Court in the same position as if its 
infructuous decree had not been passed. 
The facts certainly justify the exercise of 
the inherent power of the Court and there is 
no bar of principle or precedent, 


It is next urged that the application is 
barred either wholly or in part by limita- 
tion of three years, Reference is made to 
August 1, 1928, on which re-partition was 
ordsred and to December 1, 1931, on 
which the present application was filed. To 
meet this contention ‘it is only necessary 
to refer to the facts and especially to the 
dates which have been set out above. 
The application was filed within a year 
of the disposal of the application to re-open 
the partition which itself was made within 
a year of the Board’s final order which 
again took effect from the beginning of 
1331: Fasli. No provision relating to limita- 
tion bars the claim of the Solanos to restitu- 
tion in this case. 

There arose during the hearing two 
subsidiary questions: first, whether 16 
-annas of the loss of Rs. 3,800 per annum 
was debitable to the appellants or they are 
only responsible for the proportion of the 
loss corresponding te their share in the 
property under partition, and secondly, 
whether a reduction of the raibandi of. 
lands involved insome small commutation 
~proceedings within the takhta allotted to 
the appellants are to be taken into account. 
Really these are subsequent points to be 
dscided by the Commissioner under the 
order of the trial Court: The decision must 
be made with reference to the provisions in 
the decree for re-opening the partition 
which applies to all the villages under 
partition and not only to Tuturkhi. The ` 
true paint of view is that all the parties 
are to be placed inthe position as regards 
the income of the area wherein commuta- 
tion was proceeding, after the date of decree 
of the period during which the infructuous 
decree was in operation, which they would ` 
have occupied as regards it, if the decree 
had not been passed. It is purely a matter 
of accounting. oe h E a nt 

Accordingly the appeal and the accom- 
panying application in revision fail and are 
dismissed with costs with consolidated heare 
ing fee of 10 gold mohurs, 
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Civ. Rev. No. 326 of 1982. Before the 
order which was the subject of the above 
appeal was passéd the Solanos applied to 
the Court to strike off the partition 
proceedings. The -High Court decided 
against them, They then applied to stay 
the partition on the ground that the 
Belkhara mahal of 99 villages which 
includes mahal Jalalpur, is under Col- 
lectorate batwara. The learned Bab- 
ordinate Judge granted the application 
and the plaintiffs now apply for revision of 
his order. _ 

The ground on which he made the order 
was that the partition would be under 
s: 99 of the Estate Partition Act. Prima 
facie that would be so; but the plaintiffs- 
petitioners urge that in view of the fact 
that their six annas dur-mukarrai is 
obtained in equal moieties from the 
Solanos ‘and the 9-annas Tikari Raj re- 
presented by defendant No. 6, the parli- 
tion should he under s. 83. An affidavit 
is filed stating that it has not yet been 
decided by the revenue authorities whether 
the partition of Belkhara mahal will be 
under s. 99 or under s. 83. It is accepted 
by the Court below that mukarrari leases 
have been given by different proprietors 


for different shares at different times. It- 


is conceivabie in the circumstances that 
when that great mahal is partitioned by 
the Collector, there may be tremendous 
complications which might even render the 
present Civil Court partition infructuous 
or at any rate introduce confusion as great 
as or even greater than did the unfortunate 
judgment of the Subordinate Judge in 
1922. Clearly if the proceedings are under 
8.99, there must be a stay. But even if 
they are under s. 83, it may be necessary 
or, at any rate, expedient that there should 
be astay. The order, therefore, which we 
pass in this case is that in the rather 
- unlikely event of the revenue authorities 
deciding to proceed under s. 83, the 
plaintiffs-petilioners may again raise the 
matter before the trial Court, but- only 
after the point is finally decided in the 
revenue Courts, that is after the decision 
of any appeal on the point tothe Commis- 
sioner or the Board of Revenue. With 
this modification of the order the applica- 
tion is rejected. The parties will bear their 
own costs. `. t- 
' Civ. Rev. No. 88 of 1982, This appli- 
cation is preferred against order No. 147 
dated November 19, 1931. When the 
partition was ‘reopened and Pleader- 
Commissioners were appointed, they con- 
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sidered that following the judgment of 


this Court they should proceed de novo and’ 


should make a new raibandi. The Solanos 


obtained from the Court order No. 147 now: 


impugned. That order points out that the 
judgment of the High Court did not direct 
that the old vraibandi and takhtabandi 
should be ignored altogether. The view 
of the learned Subordinate Judge wes that 
to avoid unnecessary harassment, delay 
and expense, the old raibandi . should be 
acted upon unless there were good reasons 
for departing from it, and the present 
takhtabandi should only be disturbed and 
modified to meet the new situation caused 
by commutaticn or possibly to face new 
conditions in certain villages arising from 
some holdings having been-improved or 
having deteriorated. He, therefore, in- 
structed the Commiesicners to follow the 


old raibandi and takhtabandi so far as’ 


practicable. His idea was that parties 
should indicate any points in the old 
raibandi which require modification and 
the Commissioners should determine whe- 
ther there was good and sufficient reason 
for a modification. 

In my opinion not only was there no 


. 


material irregularity in tke exercise of- 


jurisdiction on the part of the learned 
Subordinate Judge but his order is a 
proper one with which there is no reason 
to interfere in revision. The Rule is dis- 
charged with costs. Hearing fee two gold 
mohurs. 

Agarwala, J.—I agree. 
“D. à Order accordingly. 





OUDH CHIEF COURT. 

Criminal Revision Application No. 21 

i of 193 £ 

April 11, 1934 

Nanavutty, J. 
BALDEO PRASAD AND oTHE«S—ACcCUSED 

. APPLICANTS 
Versus 
EMPEROR — COMPILAINANT—OPPOSITR 
PARTY. . 

Penal Code (Act XLV of 1€60), ss 448, 352, 506— 
Accused taking forcible possession of complainant's 
house during his absence—Primary inteniion of 
accused to secure possession—Annoyance and insult 
to complainant— Belief of. accused in good faith that 
they had title—Whether exonerates them. 

The complainant wanted to purchase a houte and 
a sale deed in respect of the house* was ‘duly regis- 
tered in his favour. When the accused heard that 
the sale.deed. was going to be registered, they for- 
cibly enteredthe house in question and broke a 
portion of a wall and forced open the lock which 
had been put upon the outer door of the house and 
thus having forcibly effected entry-into the house 
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they made their women-folk occupy the house When 
the complainant returned to the house after getting 
the sale deed registered, -he found that his house had 
been forcibly taken possession of by the accused, 
who began to abuse him and wanted to assault him 
if he came near them. Complainant thereupon 
filed acomplaint charging these four persons with 
offences under ss. 448, 352 and 506 of the Penal 
Code. It was found. as a fact that the complainant 
was in actual physical possession of the house: 
Held, that although it may bethat the primary 
intention of the accused was to secure posses- 
sion of th? house, but in doing so by means 
of force and violence they were certainly causing 
annoyance and insult to the complainant and the 
conduct ofthe accused in breaking a portion of the 
wall of the house and in amashing the lock which 
was put onthe outer door or the house was such as 
to cause insult and annoyance to the complainant. 
It may be that the applicants believed in good faith 
that they had a genuine title to the house in dis- 
pute, but the fact that they believed thatthey had a 
legal title to the house would not’ justify them in 
taking the law in their own hands. ’ 
Held, further that, the fact that the house was 
‘temporarily vacant did not make the offence of taking 
forcible possession of the house any the less an offence 
of criminal trespass. ‘Empéror v. Moti Lal (i), distin- 
` guished. f 
Cr. R. against an order of the Sessions 
Judge of Fyzabad, dated December 1, 
1933. | 
Mr. S. S. Tankha, for the Applicant. 
Mr. H. D. Chandra, for the Opposite 
Party. 
- gudgment.—This is an application for 
revision’ of an order of the learned Sessions 
_ Judge of Fyzabad upholding an appellate 
judgment of the Officiating District Magis- 
trate of Fyzabad passed in appeal against 
a judgment of the Bench Magistrates of Fyz- 
abad convicting andsentencing the. appli- 
cants for offences under ss. 448 and 352 of 
the Indian Penal Code. 
The facts out of which this appeal arises 
are briefly as follows :— 
The complainant Manmohan Lal wanted 
to purchase a house No. 861 belonging 
to Lachhmi Narain and Jagdat situate in 
Muhalla Sahibganj in the city of Fyzabad. 
On April 17, 1932 Manmohan Lal paid 
Rs. 5 by way of earnest money to Lachhmi 
Narain and Jagdat. On April 21, 1932a 
sale deed inrespect of the house was duly 
registered in favour of Manmohan Lal. 
When the applicants Baldeo Prasad, Rama 
Kant, Bhairon Prasad and Lalji heard that 
the saledeed was going to be registered, 
_ they forcibly entered the house in question 
and broke a portion of a wall and forced 
open the lock which had been put upon 
the outer door of the house and thus hav- 
ing ‘forcibly effected entry into the house 


they made their women-folk occupy the house. . 


When on the evening of April 21, 1932 the 


ry complainant Manmohan Lal returned to the - 
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house after getting the sale deed registered, 
he found that his house had been forcihly 
taken possession of by these accused Bal- 
deo Prasad, Rama Kant, Bahiron and Lalji 
who began to abuse him and wanted to 
assault him if he came near them. Man- 
mohan Lal thereupon filed a complaint charg- 
ing these four persons with offences under 
ss. 448,352 and 506 of the Indian Penal 
Code. The Bench Magistrates convicted 
all the accused under ss. 448 and 352 of 
the Indian Penal Code and sentenced each 
of them to pay a certain sum of money 
by way of fine or in default to. undergo 
rigorous imprisonment for a certain pe- 
riod. 

In. appeal before the District Magistrate 
the convictions and sentences passed upon 
each of the applicants were upheld and 
their appeal was dismissed. A revision 
was filed in the Court of the learned 
_Sessions Judge of Fyzabad, but their revi- 
sion was also dismissed. The applicants 
have now come up inrevision before this 
Court. . 

I have heard the learned Counsel for 
‘the applicants and examined the record 
of the case. The learned Counsel for the 
applicants has relied upon a ruling reported 
_in Emperor v Moti Lal (1) and has argued 
on the strength of that ruling that the 
applicants are entitled to an acquittal in 
respect of the charge under s.,4480f the 
Indian Penal ‘Code. The facts of the Al- 
“Jahabad case were briefly as follows: — 
There were two rival claimants, A and B 
to some immovable property, including a 
certain shop. A had been in possession 
of the shop through a tenant. The tenant, 
however, vacated the shop, whereupon B 
occupied it and locked it up. It was held 
that A could not at the time of the occur- 
rance be said to be in possession of the 
shop within the meaning of s. 44[ of the 


‘ Indian Penal Code and that the intention 


of B was notnecessarily that reguired to con- 
stitute the offence of criminal trespass within 
the meaning of that section.. In the present 
“case the facts foundheld as proved by the 
“lower Courts are different. The applicants, 
who have been convicted of an offence 
of criminal trespass and criminal assaults, 
‘may have a good title tothe house in dis- 
pute but they had no legal right to take 
forcible possession of the house when the 
complainant Manmohan Lal was in peace- 
ful possession of it and had locked it up at- 

(1) 88 Ind. Oas. 1049; 47 A 855; 23 A L J 679; LR 
6 A132 Or; AIR 1925 All. - 510; 26 Or, L J 
1273. ica i É 
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the time when the accused broke the wall as 
well as the lock and effected forcible entry 
into it. Inthe present case the possession 
of the complainant Manmohan Lal over tha 
house was not interrupted and he had not 
vacated the house and was in actual pos- 
session of it. The ruling reported in Hm- 
peror v. Moti Lal (1) cited above has there- 
fore no application to the facts of the 
present case. This is not a case of con- 
structive possession of the complainant, 
but the complainant was on the findings 
of facts arrived at by the lower Courts in 
actual physical possession of the house in 
dispute. Ne i 

It was argued that the mere fact of put- 
ting a lock on the outer doorof an empty 
house does not constitute in the eye of the 
law either actual or physical possession 
over the house. This contention is directly 
opposed to the findings of the lower Courts 


“and cannot be entertained by me in re-. 


vision. 

It was further argued before me that 
the applicants could not be legally convict- 
ed under s. 448 of the Indian Penal Code, 
when they had no intention to intimidate, 
insult or annoy the complainant Manmo- 
han Lal. There is no force in this con- 
tention. It may be that the primary in- 
tention of the accused applicants was to 
secure possession of the house, but in do- 
ing so by means of force and violence 
they were certainly causing annoyance 
and insult to the complainant Manmohan 
Lal and there is also the evidence of the 
complainant that the accused applicants 
threatened and abused him and he also 
brought a charge under s. 506 of the 
Indian Penal Codein respect of that offence, 
but the Bench Magistrates did not give 
any finding in respect of that charge. It 
is clear from the facts of the whole case 
that the conduct of the applicants in 
breaking a portion of the wall of the 
house and in smashing the lock which wag 
put on the outer door of the house was such 
as to cause insult and annoyanceto Manmo- 
han Lal, who was in possession of the house. 
It maybe that the applicants believed in good 
faith that they had a genuine title to the 
house in dispute, but the fact that they 

` believed that they had alegal title to the 
house would not justify them in taking 
the law in their own hands. 

It was further argued before me that as 
the house, which was forcibly taken pos- 
session of, was a vacant house, so no eri- 
minal trespass could be committed in the 
eye of the law when the entry was 
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effected into it. Icannot for a moment 
accept this contention. Owners of the houses 
are not always and af all times in posses- 
sion of their houses or their shops, and it 
would be absurd tohold that because the 
complainant was temporarily absent from 
his home at the time when forcibly entry 
was effected into it, therefore the accused 
were not guilty of the offence ¢ criminal 
trespass. 

The learned Counsel for the applicants 
wanted to satisfy this Court that there 
was documentary evidence to substantiate 
the title ofthe applicants to the property 
in dispute. In this application for revision 
I cannot go behind the findings of facts 
arrived at by the trial Court and upheld 
bv the first Appellate Court. ` 

It was further argued that the matter 
in dispute between the parties was of a 
civil nature and that, therefore, the com- 
plainant should have been asked to seek 
his remedy in the Civil Court. This con- 
tention is really frivoloue in view of the 
fact that there is a judgment of a Civil 
Court in favour of Manmohan Lal on the 
record in respect of this very house. 

The last plea urged before me was that 
the sentences of fine passed upon the appli- 
cants were far too severe. In my opinion 
the sentences, if anything, erron the side of 
leniency. 2 

The result is that I dismiss this appli- 
cation for revision and uphold the convic- 
tions and sentences passed upon the appli- 
cants. 

N. Application dismissed. 


LAHORE HIGH COURT 
_ , Special Bench 
Oriminal Original No. 1 of 1933 
November 3, 1933 
ADDISON, MONROE AND AGHA HAIDAR, JJ. 
In the matter of Tun “ZAMINDAR” 
NEWSPAPER, LAHORE = 

Press Emergency Powers Act (XXIII of 1931), ss. 4, 
23—Special Powers Ordinance (1932), s 77—Intention, 
question of: tf arises in cases under—Police, if a 
class or section of His Majesty's subjecis— Attack in 
newspaper on Police as a whole—Whether brings 
Government into hatred and contempt—Newspaper 
article—Uonsiruction of. wi 

In cases under the Press (Emergency Powers) Act, 
no question of intention arises. What haa to be seen 
complained of directly or 
indirectly to do what is set out in cls, (d), (h) and () 
of s. 4 (1), Press Act as amended by s. 77, Special 
Powers Ordinance [p. 372, col. mak aR 

Per Addison & Monroe, JJ.—The Police form a 
well-defined group of His Majesty’s subjects; they 
comprise a very large body of men; they form a * 


1934 


separable portion of the population of the country; 
they consist of anumber of persons possessing common 
attributes and are grouped together under the name 
“Police”. They thus form both a “section” as well as 
a “class” of His Majesty's subjects in British India. 
The Policeform part of the Government established 
by law in British India as such as do the Magistrates, 
Judges and Secretaries. When the Police as a whole 
are attacked and not individual officers, the words 
also tend directly or indirectly to bring into hatred 
or contempt the Government established by law in 
British dia. [p. 372, col 2.] 

Per Agha Haidar, J.—A certain amount of latitude 
must be allowed to the writers in the public press and 
it must be remembered that journalists are not 
necessarily constitutional writers or Parlimentary 
draftsmen and, therefore, are not expected to con- 
form to a high standard of scientific thought and 
precision of expression Monmohan Ghose v. Emperor 
(7), referred to. 'p 275,col. ; p.876, col. 1.) 

Not only the article must be read asa whole but it 
must be considered in a fair, free and liberal spirit. 
And, while dealing with it, one should not pause upon 
an apparently objectionable sentence here or a strong 
word there, but the article should be dealt with 
in the spirit of freedom and not viewed with an eye 
of narrow criticism, The whole case should be 
considered in a free, bold, manly and generous 
spirit towards the petitioner. [p 376, col 1] 

There is no reason why the words “class or 
section” in s.4 (1) (d) should be construed to mean a 
fraction of the members of a particular department of 
the British Government in India. |p. 377, col. 2.] 

Messrs. Barkat Ali, M. M. Aslam Khan 
and L. Chaman, for the Petitioner. 


Dewan Ram Lal, for the Respondent. 


Addison, J.—This is an application 
under s. 23 of the Indian Press 
(Emergency Powers) Act (XXIII of 1931) 
asking this Court to. set aside an order of 
the Punjab Government, dated Decem- 
ber 2), 1932, made under s. 10 (J) of the 
Act declaring the sum of Rs. 2,000 out of 
the security of Rs. 3,000 deposited by 
Akhter Ali Khan, Publisher of the Zamin- 
dar newspaper, under the provisions of 
sub-s. (1) of s. 9 of the Act to be forfeited 
to His Majesty on the ground that a certain 
article which appeared inthe English 
supplement of the newspaper contained 
words given in annexure which were in the 
opinion of the Government of the nature 
described in cls. (d), (k) and (i) of sub-s. (1) 
of s. 4 of the Indian Press (Emergency 
Powers) Act, 1931, as amended by s. 77 of 
the Special Powers Ordinance, 1932. 

The circumstances leading tothe order of 
the forfeiture were as follows :— 

Malik Mohammad Din, M. L. O. wrote a 
letter, intended for publication in certain 
newspapers, about the Provincial Cadre in 
the Police Department. ` 

In this letter certain grievances of the 
Provincial Cadre as compared with the 
Imperial Police Cadre were set forth and 
the amalgamation of the two cadres was 
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recommended. This letter was published 
in some newspapers but not in the Zamin- 
dar, though a copy of it was sent to that 
paper also. On November 6, 1922 there 
appeared the article in question in the 
Zamindar. It commenced by saying that 
the paper had received the letter referred 
to but was unable to agree with Mr. Malik. 
It added that the encomium he had bestowed 
upon the Police was hardly justified. Then 
occur the words given in the annexure of 
the Government. These words are to the 
effect that the Police in general perpetrate 
the most abominable acts. This may be 
seen from a perusal of the words. The 
article then went on to say that for all that 
the paper could not remain indifferent to 
the grievances of the Provincial Cadre of 
Police which should be put an end to. We 
are not concerned with the words other 
than those given in the annexure, but 1 
have given the gist of the article to show 
that the words attacking the Police in 
general were dragged into the article in 
which they had no proper place. | 
Paragraph 5 of the petitioner's applica- 


‘tion sets forth the ground upon which he 


asks the order of forfeiture to be set aside, 
namely, that the passage objected to did 
not contain any words, signs or visible 
representations of the nature described in 
cls. (b), (h) and (i) of subs. (1) of s. 4 of 
the Indian Press (Emergency Powers) Act, 
s. 77 of the Special 
Powers Ordinance No. X of 1932. It is 
admitted that the Act and the Ordinance 
were in force at the time of the forfeiture, 


‘Tt is necessary to set forth portions of s. 4 


of the Indian Press (Emergency Powers) 
Act and of s. 77 of the Special Powers 
Ordinance, 1922. The relevant portion of 
s. 4 (1) of the Act as amended by s. 77 of 


the Ordinance runs as follows : — 

“Whenever it appears to the Local Government 
that any printing press in respect of which any 
security has been ordered to be deposited is used for 
the purpose of printing or publishing any newspaper, 
book or other document contaluing any words, signs, 
or visible representations .. which tend directly 
or indirectly (d) to bring into hatred or contempt 
His Majesty or the Government established by law 
in British India or the Administration of Justice in 
British India or any Indian Prince or Chief under 
the suzerainty of His Majesty, or any class or section 
of His Majesty's subjects in British India or to incite 
disaffection towards His Majesty or the said 
Government or any such Prince or Chief, or é 
(h, to promote feelings of enmity or hatred between 
different classes of Hie Majesty’s subjects, or (2) to 
prejudice the recruiting of persons to servein any of 
His Majesty's forces, or in any Police force or to 
prejudice the training, discipline or administratión, of 
any such force, the Local Government may, by notice 
in writing to the keeper of such printing press 
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stating or describing the words, signs or visible 
Tepresentations which in its opinion are of the 
nature described above,—(i) where security has been 
deposited, declare such security, or any portion 
thereof to be forfeited, to His Majesty, or (ii) where 
security has not been deposited, declare the press to 
be forfeited to His Majesty.” 


Tt is clear from the above (and this was 
also admitted before us) that no question of 
intention arises in this class of case, what 
has to be seen is whether the words com- 
plained of tend directly or indirectly to do 
what is set out in cls. (d), (A) and (i). Some 
attempt was made to argue that the words 
themselves were not obnoxious. The 
learned Counsel who appeared on behalf 
of the petitioner, admitted that they were 
of asweeping character, In my judgment 
the words constitute a bitter end scurrilous 
attack on the Police in general and tend 
directly to bring them into hatred and 
contempt. This is the only possible 
conclusion. 

The principal argument advanced on 
behalf of the petitioner before us was 
that the Police in general could not be 
described as a class or section of His 
Majesty's subject in British India. No 
attempt was made to define class or section, 
though it was suggested that what was 
meant by the words was (say) the separation 
of His Majesty’s subjects into classes de- 
termined by the religious views of those 
within each class. The leading sense in 
which “class” is used is given in the New 
Oxford Dictionary as a number of indi- 
viduals (persons or things) possessing 
common attributes, and grouped together 
under a general or “class” name; a kind, 
sort, division. The word “section” is 
defined in thesame dictionary as a separa- 
ble portion of any collection or aggregate 
of persons,e.g. of the population of a 
country; a group distinguished by special 
variety of opinion, forming part of a politi- 
cal or religious party; one of several 
groups into which the membership of a 
learned Society is divided according tc the 
various branches of study in which the 
members are severally interested. Class 
and section, therefore, are very wide 
terms. Reliance was, however, placed on 
Raj Pal v. Emperor (1), In that case certain 
Police officials statioried at Ferozepur Jhirka 
were libelled It was held by the Special 
Bench which decided that case that this 
small number of Police official stationed at 
aparticular Police Station could not either 
individually or collectively be regarded as 


(1) 71 Ind. Cas. 519; 3 L 405; A I. R 1923 Lah. 61; 
24 Or. L J 167; 3 P W R 1923 Or, (S. B) 
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“the Government established by law in 
British India” nor could they constitute a 
“class” or “section” within the meaning of 
the latter portion of cl. (c) of s.4 (1) of the 
Indian Press Act, I of 1910. There is no 
difference between the words used in the 
Press Act (I) of 1910 and the words in cl. (d) 
of s. 4 (1) of 1931 Act, as amended by the 
Special Powers Ordinance X of 1982, The 
following words of the  learne Chief 
Justicemay be quoted from the judgment 
in that case :— 

“T am not, however, prepared to accede to the con- 
tention that the Police Officials referred to in the 
paragraph constitute a class or section of His 
Majesty's subjects. In my opinion, a class or section 
as contemplated by cl (c) connotes a well-defined 
group of His Majesty's subjects and I do not think 
that a fortuitous concourse of one or two Inspectors 
or Sub-Inspectors and a few policemen, who happened 
to be employed at a particular place, can be designed 
a section of His Majesty's subjects much less a class 
thereof. The expression ‘section of His Majesty's 
subjects’ signifies a distinct portion of His Majesty's 
subjects and it would be straining the language to 
describe aforesaid group of officials by that phrase ” 

With great respect I am in complete 
agreement with this view. In the present 
case, however, theré is an attack upon the 
Police as a whole a well-defined group of 
His Majesty's subjects; they comprise a, 
very large body of men; they form a separ- 
able portion of the population of the coun- 
try ; they consist of a number of persons 
possessing common attributes and are 
grouped together under the name “ Police.” 
They thus form both a “ section” as well 
as a “class” of His Majesty’s subjects in 
British India, and I have no hesitation in 
so holding. 


Reliance was placed on certain remarks 
in Emperor v. Maniben Liladharkara (2), 
but on the finding that, apart from the inter- 
pretation of the word “ classes "in s. 153-A 
of the Indian Penal Code, the accused could 
not be convicted under that section as her 
speech was not sufficiently strong to pro- 
mote or attempt to promote feelings of 
enmity or hatred against the capitalists— 
these remarks are obiter dicta while they 
refer to an alleged class not in question 
before us. The ruling is thus not in point. 
Besides, we have here the word ‘section ” 
also and the authority referred to does not 
purport to decide the meaning of the word 
“section.” No one can suggest that the 
Police are not at least a “section” of the 
community. 

It was heldin In the matter of the Petition 


(2) 141 Ind, Oas. 780; 57 B 253; 3t Bom, L “R 1642; 
A IR 1933 Bom, 65; Ind Rul. (1933) Bom, 153; 34 Or 
L J 231; (1933) Or. Oas. 182, 
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of Sundar Lal (3), that the expression “Gov- 
ernment established by law in British India” 
means the. established authority which 
governs the country and administers its 
public affairs and includes the representa- 
tives to whom the task of Government is 
entrusted. This dictum was approved in 
Raj Pal v. Emperor (1), but it was held that 
the Government could not be held to be 
identical vith the individual officers station- 
ed at Ferozepur Jhirka. It was said that it 
was necessary to draw a clear distinction 
between the Government and individual 
officers employed under the Government. 
Accepting this pronouncement, it has to be 
decided whether the Police force as a whole 
is included in the expression ‘“' Government 
established by law in British India.” It is 
a force to the representatives of which part 
of the task of Government is entrusted. 
The Police form part of the Government 
established by law in British India as such 
as do the Magistrates, Judges and Secre- 
taries, In the case before us the Police as 
a whole are attacked not individual officers. 
In these circumstances it seems to me that 
the words also tend directly or indirectly to 
bring into hatred or contempt the Govern- 
ment established by law in British India. 

In any case, the Police as a body come 
into very close and intimate contact with the 
people in their daily life. Possibly they do 
so to a greater extent than any other portion 
of the Government. Words, therefore, which 
tend directly or indirectly to bring the 
Police as aclassinto hatred or contempt 
must necessarily also bring into hatred or 
contempt the Government established by 
law in British India. They would also tend~ 
to excite disaffection towards the same Gov- 
ernment. 

From the above discussion it will be 
seen that the words used tend directly or 
indirectly to bring into hatred or contempt 
the Government established by law in 
British India as well as a class or section of 
His Majesty’s subjects in British India and 

- to excite disaffection towards the same Gov- 
ernment. I would hold that they fall within 
cl. (d) of sub-s. (1) of s. 4 on all these counts. 

On the view L have taken above it is not 
essential to discuss whether the words also 

tend directly or indirectly (h) to promote 
feelings of enmity or hatred between differ- 
ent classes of His Majesty’s subjects or (i) 
to prejudice the recruiting of persons to 
gerve in any Police force, or to prejudice 
the training, discipline or administration of 

(3)-55 Ind. Oas. 110:42 A 233;11A L318; 20 PL 
- R(A)1; 21 Or. L J 238. : 
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any such force. But it seems to me that 
the words used have those tendencies also. 
I have held that the words bring into hatred 
oz contempt the Police as a class or section 
of His Majesty’s subjects in British India. 
They must, therefore, directly or indirectly 
promote feelings of hatred or enmity bet- 
ween the Police as a class or section and 
the rest of His Majesty's subjects constitut- 
ing another class or section. They also, 
pia fall within sub-cl. (h) of sub-s. (10) 
of s. 4. 

- Lastly, the words tend directly or indirect- 
ly to prejudice the recruiting of persons to 
serve in the Police force and to prejudice 
the discipline of that force. A person read- 
ing those words would certainly be strongly 
prejudiced against the force, which ought 


to be hated and despised if the words 


used were true. Recruiting, therefore, 
would be prejudiced while the discipline of 
the force as a class would be affected by the 
use of such language. The words thus fall 
within cl. (4) of sub-s. (1) of s. 4. | 

For the reasons given I would dismiss 
the application with costs, Counsel’s fee 
Rs. 80. 

Monroe, J.—I have read the judgment 
of Mr. Justice Addison with which I fully 
agree and I have nothing to add. 

Agha Haldar, J.—There is a newspaper 
in Lahore called the Daily Zemindar. It is 
an Urdu publication but for some time past 
it has also published a short supplement in 
English. 

One Mr. M. D. Malak, addressed a letter 
to the Editor of the Eastern Times in which 
he is said to have described in some detail 
the grievances of the Provincial Police 
Service. It appears that this letter was 
published in the Eastern Times in its issue 
dated. November 2, 1932. In the issue 
of the English supplement of the Zemindar 
dated November 6, 1932, the following 
article, which is to be found at pp. 5 
and 6 of the printed Paper Book, was 
published -— - 

“ PROVINCIAL POLICE GRIEVANCES,” 

“ We have received a letter from Mr. M. D, Malak, 
M. L. C., describing in detail the grievances of the 
Provincial Police Service. He thinks that this cadre 
has shown unfailing “ Courage, ability and devotion 
to duty’ We are unable to agree with Mr Malak. 
The encomium he has bestowed ,upon the Police is 
hardly justified. Everybody knows how the Police 
implicates the innocent, cooks up the evidence 
tortures the under-trials in general and the political 
suspects in particular, and victimizes peaceful demon, 
strations regardless of age and sex. Police high, 
handedness, bribery and mercenaryism are the .com- 
monest associates in the popular mind, We repebt 
that the Police does not deserve the gratuitous eulogy 
that Mr. Malak-has-lavished upon it. But we cannot 
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remain indifferent to the fact that a Deputy Superin- 
tendent of Police, who bas in every sense earned his 
promotion, istreated by his department very much 
like a step-child, while the comparatively raw and 
green Assistant Superintendent of Police, who, is 
most often a European, has the prospect of speedy 
promotions which are undeserved, and increments 
which are unearned We protest the colour bar in the 
Police Department which operates against the Indians, 
The Police isa daily recipient of fulscme praises 
at the hands of the Government and the latter cannot 
-urge that the Provincial Police Cadre is in any way 
inferior to the Imperial Service in point of merit. 
We heartily support Mr. Malak’s suggestion that the 
Provincial and Imperial cadres should be amalga- 
mated. We urge upon the Government to take im- 
mediate steps to put an end to the disabilities which 
the Provincial Police labours. At the same time we 
appeal to the policemen not to be unmindfal of the 
duties that devolve upon them as creatures of God 
and as citizens of India” 


This article came to the notice of the 
Local Government who, on December 21, 
1932, made a declaration of forfeiture of 
security under s. 10 (1) of the Indian Press 
(Emergency Powers) Act 1931. The declara- 
tion referred to “the wordsin the Annex- 
ure,” to be presently noted, which, in the 
opinion of the Local Government, were of 
the nature described in cls. (d), (h) and (i) 
of sub-s. (1) of s.’ 4 of the Indian Press 
(Emergency Powers) Act, 1931, as amend- 
ed by s.77 of the Special Powers Ordinance, 
1932. The concluding paragraph of the 
declaration is a notice to Mr. Akhtar Ali 
Khan, publisher of the newspaper Zemindar 
that “ In exercise of the powers conferred 
by sub-s. (4) of s. 10 of the Indian Press 
(Emergency Powers) Act, 1931, the Gover- 
nor of the Punjab is pleased to declare that, 
out of the security of Rs. 3,000 deposited by 
him, a sum of Rs. 2,000 shall be and is 
hereby forfeited to his Majesty.” The 
Annexure mentioned above contains the 
following extract from the article headed 
“ Provincial Police Grievances” published 
in the Zemindar (Lahore) of November 6, 
1932. The exiract, which appears over the 
signatures of the Chief Secretary to Govern- 
ment, Punjab, is as follows :— 

“Everybody knows how the police implicates the 
innocent, cooks up the evidence, tortures the under- 
trials in general and the political suspects in parti- 
cular and victimizes peaceful demonstrations regard- 
less of age or sex. Police highhandedness, bribery 
and mercenaryism are the commonest associates in 
the popular mind. We repeat that the Police does 


not deserve the gratuitous eulogy that Mr. Malak has 
lavished upon it" 


I take it that this extract alone consti- 
tutes the gravement of the proceedings taken 
by the Local Goverunment against Mr. 
Akhtar Ali Khan and it has to be seen 
whether these words bring his case within 
the purview of cls. (d), (h) and (4) of 
sub-s. (1) of s. 4 of the Indian Press (Emer- 
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gency Powers) Act, 1931, as amended by 
s. 77 of the Special Powers Ordinances 
1932. In order, however, to determine the 
tendency of this extract, the article must be 
read as a whole and should not be isolated 
from the general context in which it isto 
be found, as it would not be fair to the 
publisher now before us if the attention of 
the Court were to be focussed ypon the 
offending passage only, and the ræt of the 
context in which it is embedded were shut out 
from our vision. The article refers to a pas- 
sage in Mr. Malak's letter in which he refer- 
red to the unfailing “courage, ability and 
devotion to duty of the Provincial Police 
Service." The writer of the article finds 
himself unable to agree with Mr. Malak and 
considers that the encomium he has bestow- ° 


.ed upon the Police was hardly justified, 


This is a question of opinion which a man 
is entitled to hold and express. Then fol- 
lows the offending passage quoted above. 

After reading the article as a whole, it 
cannot be said that the passage attacks the 
Provincial Police Service indiscriminately 
and as a body, for the very next sentence 
recognises the existence of a class of Police 
Officers, namely, Deputy Superintendent of 
Police who have earned their promotion by 
meritorious service and whose cause the writer 
of the article espouses by commending their 
case to the attention of the Government 
with a view to their being placed on the 
same footing as the Assistant Superintendent 
of Police. In fact the writer asserts that the 
Provincial Police cadre is not in any way 
inferior to the Imperial Service in point of 
merit. This last expression of opinion 
clearly and unmistakeably recognises the 
existense of merit in the Imperial Police 
Service and argues that the Provincial 
Police Cadre possesses the same qualities 
as their conferees of Imperial Service, 
The articles goes on to support Mr. 
Malak’s suggestion as regards the amal- 
gamation of the Provincial and the 
Imperial Police Service cadres and the 
Government is invited to take steps to 
put an end to the disabilities under which 
the Provincial Police labours. The article 
concludes byan appeal to the Policemen to 
keep in mind the duties which devolve 
upon them as creatures of God and as 
citizens of India. ` 

Not only the article must be read as a 
whole but it must be considered ina fair 
free and liberal spirit. And while dealing 
with it, oneshould not pause upon an 
apparently objectionable sentence here 
or astrong word there but the article 


- yest of the article it cannot be said 


ta. 


r 


s e.. 


~ sedition in censuring the servants of the 
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should be dealt with in a spirit of freedom 
and not viewed with an eye of narrow 
criticism. The whole case’ should be con- 
sidered in a free, bold, manly and generous 
spirit towards the petitioner vide In re Bal 
Gangadhar Tilak (4), Satyaranjan V. Em- 
peror (5) and Gopal Lal v. Emperor 6). I 
may here also quote a passage from the 

_address of Fitzgerald, J.to the grand jury 
for the cognty of Dublin published at 
p. 44 et seq of the Cox’s Criminal Law 
Cases, Volume XI [Reg. v. Alexander Martin 
Sullivan, Reg v. Richard Pigott (7)J—- 

“I will tell you that political or party writing, 
when confined within proper and lawful limits, 
isnot only justifiable, but is protected for the 
public good and such writings are to be regarded 
in a free and liberal spirit A writer may criticise 
or censure the conduct of the servants of the Orown 

. he can doit freely and liberally. 
but it must be without malignity, and not imput- 
ing corrupt or malicious motives; om 
The law does not seek to put any narrow construc- 
tion on the expression used: and ‘only interferes 
when plainly and deliberately the limits are passed 
of frank-and candid and honest discussion.” 


Towards the conclusion the learned 
Judge referring to the articles, which 
formed the subject-matter. of the charge, 


observed as follows :— 
“Now I would invite you to a careful examination 
of these articles You should deal with them in a 
broad and candid and liberal spirit and subject 
them to no narrowand jealous criticism. In con- 
sidering them you should recollect that there is no 
Crown 
or in seeing redress of grievances... -- ... You should 
“remember that you are the guardians of the liberty 
and freedom of the press and thatit is your duty 
to put an innocent interpretation of these publications 
if you can. Butifon the other hand from their 
whole scope, you are coerced to the conclusion that 
their object and tendency is to foment discontent 
and disaffection, to excite tumult and insurrec- 
tion, to promote the objects of a treasonable conspir- 
ACY) eee or to stir up the people to hatred of the 
laws andthe constitution, then you may if you 
think fit, and you ought to find the bills, and send 
the cases to be tried by a petit jury.” h 
No doubt the passage quoted in the 
Annexure refersto the alleged existence 
of certain highly objectionable practices. 
But inmy judgment having regard to the 
| ) _ that 
the whole Provincial Police Service was 
addicted to these practices. Cases from 
time to time come before the Courts which 
disclose the improper conduct of certain 


erring members of the police force. These 


(4) 39 Ind. Cas, 807; 19 Bom. LR 211; 18 Or. L J 


567. 
_(5) 103 ind, Cas 111; 45 O. L J 638; 28 Cr. L J 723; 
AI R 1927 Oal. 698. ' 
(6) 105 Ind. Oas 228; 46 CL J156; 28 Or. L J 900; 
A Ï R 1927 Qal. 751; 9 A I Or. R 37. 
(1) 11 Oox.-Or. O. 44. 
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cases leave an uncomfortable feeling on 
the mind ofthe general public that there 
might be other cases of a similar nature 
which on account of the lack of judicial 
proof: or other circumstances, do not see 
thelight of the day. At the same time 
as the article itself admits, there are 
policemen who on account of their praise- 
worthy conduct earn promotion and 
deserve to be placed on the same footing 
asthe Assistant Superintendent of Police 
whose merit is unreservedly admitted. 
No human institution is perfect and it 
is the duty ofall good citizens of a free 
State to draw the attention of the Govern- 
ment to cases of abuse _ of power by some 
of its agents with the ostensible object 
of having such abuses rectified. The 
Government has made great improvements 


inthe efficiency and integrity of the 
police service in India within living 
memory, but even the most ardent suppor- 


ter of the Police cannot say that there 
is no room for further improvement. 
Even in Great Britain, where the police 
isrightly reputed to be the best in the 
world, unpleasant incidents now and again 
are brought to light and are commented 
upon and sometimes severely - commented 
upon, in the public press and the police 
authorities themselves . to , preserve their 
own fair name, take drastic measures and 
to render the re- 
currence of such incidents in future well- 
nigh impossible. But surely such public 
comment does not bring into hatred or 
contempt the vast fabric of the British 
Government which continues to stand for 
all that is just and fair in the public life 
of the country. 

When you appeal tothe sense of justice 
in an individual or a body of individuals 
you take for granted the existence of that 
supreme moral attribute inthat individual 
or body of individuals. Here, in the article 
in question an appeal is made to the 
sense of justice and fair play of the 
Government and it is asked to remove 
the grievances of the deserving members of 
the police service. A Government is 
brought into hatred or contempt and the 
feelings of disaffection are excited against 
it when people are sullen and having no 
faith in its justice and honesty maintain 
the silence of despair. Such a silence 
js more eloquent than the loudest protest 
against the actions of the Government by 
its most implacable enemies. 

A certain amount of latitude must be 
allowed to the writers in the public press 
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and it must beremembered that journalists 
are not necessarily constitutional writers or 
Parliamentary draftsmen and, therefore, 
are not expected to conform toa high 
standard ofscientific thought and precision of 
expression: Monmohan Ghose v. Emperor (8). 

It was argued by the Government Advo- 
cate that the vilification of the Provin- 
cial Police service was the vilification of 
the Government and tended to bring the 
Government itself into hatred or contempt, 
The case reported as Raj Pal v. Emperor (1) 
is a complete answer to this argument and 
it must be left at that, 

The Government Advocate further argued 
that, by attacking the Provincial Police Ser- 
Vice, the administration of justice in British 
India was brought into "hatred or con- 
tempt, The Government Advoeate did not 
explain how the sdministration of justice 
in the whole of British India was brought 
into hatred or contempt because certain 
observations are to be found in the article 
under consideration, adversely criticising 
the Provincial Police Service. I do not 
agree with the argument that one of the 
duties of the Provincial Police Service is 
to administer justice. I can easily under- 
stand the High Court of Justice or the 
Subordinate Courts administering and dis- 
pensing King’s justice, but I refuse to ac- 
cept the position that the Provincial Police 
Service performs any of the judicial func- 
tions of the Courts established by law in 
India. The Police form an important part of 
the Prosecuting agency and the latter, in my 
humble judgment, is not a part ofthe 
ciiminal administration of Justice any more 
than a private person js a part of the 
administration of civil justice. The Go- 
vernment Advocate went on to argue that, 
because the superior Police Officers have 
to consider the memorials submitted to 
them by their subordinate and have to 
arrive at just-decisions on them, it must 
be taken that they were engaged in the work 
ofthe administration of justice as under- 
stood in its ordinary sense and as used 
in 8. 4, sub-s. (1), cl. (d). This argument, 
though seriously put forward, does not de- 
serve a moment’s consideration. 

It was again argued by the Government 
Advocate that the Police are a “class or 
section of His Majesty's subjects in British 
India” and the article in question, there- 
fore, attracted the operation ofs. 4 (1) (d), 
in that it tends to bring into hatred or 
contempt the said class or section of His 


(8) 8 Ind, Cas 581; 38 O 253; 150 WN 141; 11 Or. 
L J 667. g 
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Majesty's subjects. 
ing regard to what has been stated above 
Ido not think that the passage quoted in the 
annexure, when read in the informing light 
ofthe rest of the article vilified the whole 
Provincial Polce Service and thus brought 
it into hatred or contempt. I would further 
observe that by necessary implication only 
a certain section of the Police Service has 


been adversely criticised ang not the 
whole body of the Provincial Police 
Service. 


Secondly, the matter had been considered 
by a Special Bench consisting of Sir Shadi 
Lal, Chief Justice and Scott-Smith and 
Martineau, JJ, in the case of Raj. Pal v. 
Emperor (1). That judgment, which was 
delivered by the learned Chief Justice and 
in which two learned J udges of this Court 
concurred unreservedly, deserves a careful 
consideration. Each case, of course, de- 
pends upon its own facts and cireumstan- 
ces and the present case is no exception 
to this rule, but there are certain prin- 
ciples which are fairly deducibleon a care- 
ful study of that judgment. lt was ar- 
gued on behalf of the Crown in that case 
that the attack upon the Small Police 
force at Frozepur Jhikra came within the 
purview of s. 4 (1) (c) of the Indian Press 
Act (I of 1910), cl. (d) ofs. 4, sub-s. (:) of the 
present Act is practically a reproduction 
of the section in the earlier Act. Since 
the Police Officials referred to in the para- 
graph, then before the Court, constituted a 
class or section of His Majesty's subjects. 
The learned Chief Justice repelled this 
contention and held that the class or fec- 
tion, as contemplated by cl. (c), connotes 
a well-defined group of His Majesty’s sub- 
jects and that a fortuitous concourse of 
one or two Inspectors or Sub-Inspectors 
and a few policemen, who happened to be 
employed at a particular Place, cannot be 
designated as a section of His Majesty's 
subjects, much less a class thereof. The 
words “section of His Majesty’s subject”, 
according to the learned Ohief Justice 
signify “a distinct portion of His Majesty’s 
subjects and it would be straining the lan- 
guage to describe the aforesaid group of 
officials by that phrase.” The language 
of the offending passage no doubt seems 
to refer to a larger number of policemen 
than was involved in the case reported as 
Raj Pal v. Emperor (1) but the principle if 
the same. If I may be permitted to sup- 
plement the 
Chief Justice in view ofthe exigencies of 
the present case, I would hold that the 


In the first place, hav. 


observations of the learned’ 


y 


Pa 
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words “class or section” in this Gontext 
signify large portions of the population of 
His Majesty's subjects in British India and 
those portions should be determined not 


by any artificial or official designation but- 


by some natural or spontaneous process 
whereby large masses of population are 
ground into separate categories. In other 
words g expression as it occurs in the 
sub-sedion under consideration, refers to 
permanent and distinct elements of society 
which are to be found in the country and 
which exist and would continue to exist 
irrespective of any action of the Government. 
I have some such classification in my mind, 
Indians, Europeans, Hindus, Muhamma- 
dans, Chritians, Sikhs, Jats, Rajputs, 
Parsees, Buddhists, etc. etc. I can also 
understand agricultural classes, working 
classes, upper classes, lower classes and soon. 
I do not see any justification for putting 
a Darrow construction upon the plain langu- 
age of s.4 (f) (d) when such a construction 
might go against the petitioner and es- 
pecially when a larger and more liberal 
construction which would favour him, is 
also possible. The provisions of the Indian 
Press (Emergency Powers) Act, 1931, are 
of a penal character and, according tothe 
well-recognised principles of construction, 
they should not be construed strictly to 
the detriment of the subjects. I do not 
see any reason why the words “class or 
section” in s. 4 (1) (d) should be construed 
to mean a fraction of the membersof a 
particular department of the British Go- 
vernment in India. The Indian Press 
(Emergency Powers) Act made a clear pro- 
vision for the protection of the department 
of administration of justice. If the Act 
had intended to provide against any attack 
which might tend, directly or indirectly 
to. bring into hatred or contempt any other 
department or departments of the Govern- 
ment, say the Police, I have no doubt that 
the official draftsmen would not have ex- 
perienced any difficulty in making suit- 
able provision by choosing the proper 
phraseology. If the words were to be con- 
strued in the narrow sense advocated by 
the Government Advocate the result would 
be at least surprising if not exactly absurd, 
e. g., it may be argued thatan attack upon 
the efficiency and integrity of some of the 
Court Readers and Stenographers of the 
High Court was calculated to bring into 
hatred or contempt the Government estab- 
lished by law-in British India because un- 
doubtedly these officials constitute a class or 
section of His Majesty's subjects in British 
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India. And if this line of reasoning were 
to be persevered in, we inevitably reach 
“the three tailors of Toaley Street.” A 
reasoning, which leads us to such countre- 
temps, carries its own refutation. 

The main argument of the Government 
Advocate was confined tos. 4 (1) (d), but 
he also argued as to the applicability of 
cls. (h) and (i). According tomy interpre- 
tation of the word ‘‘class” the present case 
does not fall within the ambit of s. 4 (1) (h), 
as the offending passage does not tend 
directly or indirectly, to promote feelings 
of enmity or hatred between different 
classes of His Majesty's subjects. As to 
cl. (2), this is even more inapplicable. There 
is nothing before us to show that the 
article has tended to prejudice the recruit- 
ment of persons for service in the Police 
force. The article, while criticising the 
malpractices of some of ihe Police, en- 
courages the better elements in the, force 
and by advocating their claim to advance- 
ment, supplies an incentive to the future 
entrants so that by dintof efficient and 
meritorious work they may rise high in the 
Police Service. 

After giving the matter my careful con- 
sideration, [ have arrived at the conclu- 
sion that this is not a case in which the 
Government should have made the order 
of forfeiture. 

I would accordingly allow this applica- 
tion. No order’as to costs. 

N. Application dismissed. 


OUDH CHIEF COURT 
Criminal Reference No.: 7 of 1934 
April 6, 1934 
Nanavorty, J. 

JODHI AND ANOTHER— ACOUSED 
Versus 


EMPEROR—Opposits PARTY 

Penal Code (Act XLV of 1860), ss. 183, 186, 
195—Arrest by execution warrant—Judgment- debtor 
released forcibly—Written , complaint to District 
Magistrate under s. 195—Criminal Procedure Code 
(Act V of 898), ss. 476, 195—Complaint described as 
under —Effect of 

In execution of a decree in favourof P against 
N and M, warrants of- attachment. by arrest of the 
judgment-debtors were issued by the Subordinate 
Judge. Two process’servers effected the arrest of the 
judgment-debtors, whereupon R and seven others 
came to the rescue of the, judgment-debtorsa and 
forcibly got them released. The process servers 
made areport tothe Subordinate Judge and the 
Subordinate Judge ‘after issuing notice, to all the 
persons, who rescued the judgment-debtors drew up 
a complaint under s. 195 of the Code of Oriminal 
Procedure’ and forwarded it to tha Court of the Dis- 
trict Magistrate for necessary action, The ‘District 
Magistrate ‘forwarded the compleint to a Magistrate 
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ofthe First Olass, and the latter-in a summary trial 
convicted all the accused of an offence under s. 186 
of the Penal Oode and acquitted them of an`ofience 
under s. 183 ofthe Penal Code. An appeal was 
filed by R and six others and the Sessions Judge 
acquitted them all, Two ofthem did not file any appeal 
against their convictions by the trial Magistrate of 
an offence under s. 186 of the Penal Oode but 
the Sessions Judge ‘suo motu’ took action in 
favour of two accused and referred their cases to 
High Court with a recommendation that their con- 
viction under s.1&6 be set aside: 

Held, that in the present case the Subordinate Judge 
filed a complaint as required by s, 195 of the Code 
of Criminal Procedure It is true that the learned 
Subordinate Judge had described his complaint as 
one under s 476 and s. 195 of the Oode of Criminal 
Procedure regarding offences under s. 1&3 of the 
Penal Code, but the mere fact that hehad madea 
reference to 8.476 of the Code of Oriminal Procedure 
did not make his complaint any theless one under 
s. 195 of the Code of Criminal Procedure. The reference, 
therefore, was entirely misconceived. Dore Sah v, 
Emperor (1), distinguished. 

Cr. Ref. being made by the Sessions 
Judge, Unao, by his No. 95-XVI, dated 
February 10, 1934. 


Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 


Judgment.—This is a reference made by 
the learned Sessions Judge of Unao pray- 
ing that the conviction of Jodhi and Meher- 
ban for an offence under s. 186 of the Indian 
Penal ‘ ode, be set aside, 

The facts out of which this reference 
arises are briefly as follows:— 

In execution of a decree in favour of one 
Punjab Singh against Nandu and Mendai 
warrants of attachment by arrest of the 
judgment-debtors were issued by the Court 
of the Subordinate Judge of Unao. Two 
process servers Mazhar Husain and Ikram- 
uddin attached to the Civil Court of Unao 
went to execute the warrants and effectedjthe 
arrest of the judgment-debtors, whereupon 
Ram Autar and seven others came to the 
rescue of the judgment-debtors and forcibly 
got them released. The process servers 
made a report to the Subordinate Judge of 
Unao about the rescue of the judgment- 
debtors by these persons and the Subordi- 
nate Judge after issuing notice to all the 
persons, who rescued the judgment-debtors 
drew up a complaint under s. 195 of the 
Code of Criminal Procedure and forwarded 
it to the Court of the District Magistrate of 
Unao for favour of necessary action on 
December 8, 1932. The District Magistrate 
of Unao forwarded the complaint to Mr. 
Mushtaq Ali Khan, a Magistrate of the 
First Class in the District of Unao, and 
the latter in a summary trial convicted all 
the accused for an offence under s, 186 of 
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the Indian Penal Code and acquitted them 
of an offence under s 183 of the Indian 
Penal Code. He sentenced Ram Autar the 
principal offender to three months’ rigorous 
imprisonment and he sentenced the other 
accused each to pay a fine of Rs. 25. An 
appeal was filed by Ram Autar and six 
others against the judgment of the learned 
Deputy Magistrate and the learned Sessions 
Judge acquitted them all. Jodhi ar$l Me- 
herban did not file any appeal against 
their convictions by the trial Magistrate of 
an offence under s. 186 of the Indian Penal 
Code, but the learned Sessions Judge of 
Unao, ‘suo motu’ has taken action in favour 
of these two accused and has referred their 
cases to this Court with a recommendation 
that their conviction under s. 186 and the 
sentence of fine of Rs. 25 in each case be 
set aside. 

The learned Sessions Judge has based 
his recommendation on a ruling reported in 
Dore Sohv. Emperor (1). I have persued 
this ruling and 1 find that in that case the 
Munsif, who initiated the proceedings 
against the accused for offences punishable ` 
under ss. 183 and 186 of the Indian Penal 
Code, had not filed any complaint in writ- 
ing as required by cl. (A), sub-s. (1) of 
s 195 of the Code of Criminal Procedure. 
In the present case the learned Subordinate 
Judge of Unao has filed a complaint for 
offences under ss. 183 and 186 of the Indian 
Penal Code, as required by s. 195 of the 
Code of Criminal Procedure. It is true 
that the learned Subordinate Judge has 
described his complaint as one under s. 476 
and s.195 of the Code of Crimina: Proce- 
dure, regarding offences under s. 183 of the 
Indian Penal Code, but the mere fact that 
he has made a reference tos. 476 of the 
Code of Criminal Procedure, will not make 
his complaint any the less one under 
s. 195 of the Code of Criminal Procedure. 
That being the case, the proceedings against 
Ram Autar and the other accused were 
regularly initiated upon a proper complaint 
filed by the Subordinate Judge, who was 
the superior officer of the process servers, 
from whose custody the judgment-deb‘ors 
had been rescued. It is clear, therefore, 
from the facts noted above that this refer 
ence is entirely misconceived and I see no ~ 
reason to accept it. I accordingly reject 
it and direct that the records of the case 
be returned to the Court concerned. 

D. Reference rejected. 
“(1) 103 Ind. Oas. 409; 2 Luck, 646; 40 WN 640; 


28 Or. LJ 681; A IR 1927 Oudh 326; 8A TOrR 
400. 
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MADRAS HIGH COURT 
Civil Appeal No. 63 of 1927 
January 17, 1933 
MADHAVAN NAIR AND Jackson, JJ. 
Panaganti RAMA RAYANIMGAR (DEAD) 
AND ANOTHER - DeFENDANTS—APPELLANTS 
versus 
Umade Rajaha Raje Damara Kumara 
VENKATALINGAM Nayanim Bahadur 
Vaňu AND ANOTAER—PLAINTIFF AND 


DEFENDANT — RESPONDENTS 

Limitation Act (IX of ‘90s), Sch. I, Arts 132, 120, 
&3—Contract — Indemnity — Execution purchase 
subject to a charge—Purchaser's obligation to 
indemnity—Limitation applicable, 

Certain immovable properties were given by a 
judgment-debtor as security for a stay of execution 
of a money decree against him, pending his appeal 
after the dismissal of which but befors the decree 
was executed by sale of the properties given as 
securities, some of those properties were pur- 
chased in execution of another decree by another 
pes subject tothe said charge. The ärst deeree- 

older began executing his decree against other 
properties and the judgment-debtor brought 
a suit against the auction purchaser as 
defendant No. 1 and the Ist decree-holder as 
defendant No. 2, He claimed that the property 
taken by defendant No.1 be sold and the proceeds 
applied in satisfaction of the balance of the 
decree-debt due to defendant No 2,the surplus if 
any, be given to him so as to cover the amounts 
already recovered from him by defendant No. 2: 

Held, that the security given by the plaintiff 
in the former litigation was realizable in 
execution. Subramania Chettiar v Raja of Ramnad 
(1), Oficial Receiver, Tanjore v. Nagaratna Mudaliar 
(2), referred to 

ui; As defendant No. 1 purchased the property 
subject to the charge of defendant No. 2, there 
was an obligation on him toindemnify tke plaintiff 
against the incumbrance. Izzat-un-Nissa Begam v. 
Partap Singh (4), Veerappa Chetty v. Arunachalam 
Chetty (5), Mills v, United Counties Bank Ltd. (8), 
In re Richardson; St. Thamas's Hospital, Ex parte 
(9), referrea to. 

(iii) The indemnity could be enforced against 
defendant No. 1 even though the entire debt due 
undera decree to defendant No. 2 had not been 
paid by the plaintiff Mohideen Batcha Sahib v, 
Sheik Dawood Sahib (10), Osman Jamal & Sons Ltd. 
v. Gopal Purshottam (11), relied on. 

(iv) The suit being in its nature a mortgage suit 
the article of the Limitation Act applicable was 
Art. 132 and not Art. 8°? or Art. 120. Kinnaird v. 
Trallope (12), Ramasami Iyengar v. Kuppusami Iyer 
‘13), relied on, 

f 


Appeal against the decree of the Court o 
the Subordinate Judge. Chittoor, dated 
July 15, 1926 and passed in O. S. No. 26 of 
1932. 

Messrs. P. Venkataramana Rao and V. X. 
Narasimhachar, for the Appellants. 

Messrs. S. Varadachariar and A. Rama- 
chandra Ayyar, for the Respondents. 

Judgment.—The legal representative of 
the deceased first defendant isthe appel- 
lant. This appeal arises out of a suil instit- 
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ed bythe plaintiff in the following circum 
stances. 

The plaintiff is the Raja of Kalehasti. In 
O. S. No. 22 of 1908 on the file of the District 
Court of North Arcot, the second defendant, 
the brother of the first defendant, obtained 
on March 29, 1909, a money decree for 
Rs. 81,548-5-4 (Ex. A) against the prede- 
cessor of the present plaintiff who was sued 
as the legal representative of the previous 
zemindar. Against this decree the judg- 
ment-debtor filed A. S. No. 93 of 1909 to the 
High Court and applied for stay of execu- 
tion of the decree pending dispcsal of the 
appeal. Execution was stayed on the ap- 
plicant undertaking to furnish security for 
the performance of any decree that may be 
passed in the appeal. Exhibit B is the 


. security bond. Under it, 70 villages at- 


tached to the Kalahasti Taluk in the North 
Arcot District, subject to certain encum- 
brances were furnished as security. The 
document described as the “Security Bond 
executed by us” (The Rajah of Kalahasti) 
runs as follows: “..... Therefore we have 
furnished as security the properties worth 
six lacs of rupees described in tha schedule 
for acting according to the final decree that 
may be passed in Appeal No. 93 of 1909. 
A sum of about Rs. 2,74,426 is still due to 
Venkatagiri Rajah Garu on the said prop- 
erty under the decree obtained by him in 
O. S. No. 200 of 1907 on the file of the Sub- 
Court, North Arcot. We and our brothers 
have maintenance charge on the said prop- 
erty also besides on the whole of the Kala- 
hasti estate. The said property has been 
furnished as security under this bond sub- 
ject to the aforesaid encumbrances, This 
is the securily bond executed and given 
with our consent.” Appeal No. 93 of 1909 
was dismissed and the lower Court’s decree 
was ccnfirmed on November 8, 1910. In C. 
S. No. 125 of 1899 a decree was passed by 
the High Court at the instance of one 
Sadagopachari against the Rajah of Kala- 
hasti for about Rs. 9,000 and odd and it 
was transferred for execution to the District 
Court of North Arcot. In execution of that 
decree nine out of the 70 villages furnished 
as security in Appeal No. 93 of 1909 were 
proclaimed and sold and were bought by 
the first defendant in the present suit for 
a sum of Rs. 32,000. Exhibit V (January 
4, 1912), is the sale proclamation and Ex. D 
(April 19, 1912), is the sale certificate. The 
sale was actually held on February 5, 1912. 
In both these Exs. V and D, the sale is men- 
tioned to be subject to the security bond 
executed by the Rajah in Appeal No. 93 of 
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1909. Exhibit D says: 


“The auction sale amount is Rs. 32,000 subject to 
the debt of Rs, 19,500 due to the Venkatagiri Maha- 
rajah Garu under the decree in O, 8. No. 27 of 1910 
on the -file of the Sub-Court and subject to the 
security bond of Rs. 1,00,000 given by the defendant 
in respect of the decree in O. 8. No, 22 of 1908 in the 
District Court ..... bi i : 

The first defendant obtained possession of 


the nine villages purchased by him between 
the dates April 27, 1912 and. April 29, 1912. 
Exhibit E series are. the delivery receipts 
and in all theseitis noted that the vil- 
lages are liable to the incumbrances men- 
tioned in Ex. D. There can be no doubt 
that the purchase of the nine villages by the 
first defendant was subject to the security 
created by the bond Ex. B. Inthe mean- 
while, the second defendant began to exe- 
cute the decree in O. S. No. 22 of 1908 by 
proceeding against the other properties 
belonging to the Rajah of Kalahasti. He 
obtained a transfer of the decree to the 
Nellore District Court and realised a con- 
siderable portion of the decree amount by 
obtaining rateable distribution. The state- 
ment dated September 19, 1925, containing 
the amounts realised by him in execution, 
shows that the decree in O. S. No. 22 of 
1908 has been satisfied to the extent of 
Rs. 71,405-8-2. 


In the above circumstances, the plaintiff 
claims that since the first defendant has 
purchased the nine villages subject to the 
security created in favour of the second 
` defendant in A. S. No.’ 93 of 1909 confirm- 
ing O. 5. No, 22 of 1908, it was his (first 
defendani’s) duty to have satisfied that 
decree and that, since on account of his 
failure to do so, other properties belonging 
to the plaintiff were sold by the second 
defendant and he has in consequence suffered 


loss, the nine villages purchased by him. 


should be sold by the Court and the balance 
found due after paying the decree amount 
due to the second defendant should be paid 
over to him. This is the alternative prayer 
contained in the plaint and is the prayer 
pressed in the Oourt below and in this 
Court. The contention of the plaintiff which 
is purely a question of law is this,—that by 
his purchase of the properties subject to a 
charge, the first defendant has impliedly 
undertaken to indemnify him against the in- 
cumbrance affecting them and that if by his 
default loss is caused to him by the proceed- 
ings taken by the incumbrancer, then the 
first defendant is bound to indemnify him 
and‘that the right to indemnify is to be worked 
out by the Court by the sale of the villages 
purchased subject to the incumbrance and 
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the payment to him of the balance of the 
sale proceeds, if any, after paying the 
amount remaining due to the incumbrancer 
i. e., the second defendant. The main con- 
tentions of the defendants are that the secu- 
rity bond does not create any “enforceable 
charge” on the properties mentioned in it, 
that the purchase of the properties by the first 
defendant did not involve any implied un- 
dertaking on his part to indemnify th§plaint- 
iff against the claims of the second defend- 
ant and that the plaintiff has no cause of 
action till the entire decree amount was 
realised from him by the second defendant. 
They also contend that the suit is barred by 
limitation. Rejecting these contentions, 
the learned Subordinate Judge passed a 
decree in favour of the plaintiff. 

On the first part of the case, the plaintiff 
sought to support his argument by a series 
of decisions; but before dealing with them 
and the arguments of the appellant with re- 
ference to them, we will first briefly deal 
with the question whether the security bond, 
Ex. B, creates an ‘‘enforceable charge.” 
We have already referred tothe terms of 
Ex. B. The document is called “Security 
Bond” and it states specially that the prop- 
reties mentioned in it are furnished as ‘‘se- 
curity.” It isthus a security of immovable 
property. This security is given for acting 
according to the final decree that may be 
passed in Appeal No. 93 of 1909. It is clear 
that the security is in respect of a future 
liability, 7. e., the liability arising from the 
decree that may be passed in Appeal No, 93 
of 1909. If the executant of the bond suc- 
ceeds in the appeal the properties will not 
be liable; otherwise, they will be security 
for the decree. As the liability isa future 
one, its incidents can be understood only by 
reading the bond along with the decree 
under appeal. That decree was one for 
payment of money due on a promissory 
note. We have no doubt that the essentials 
necessary for creating a charge are present 
in this document and, in our opinion, the 
charge created by it is also enforceable in 
law. In Subramania Chettiar v. Raja of 
Ramnad (1), it was held by this Court that 
immovable property given by a judgment- 
debtor as security for the due performance 
of a decree in pursuance of an order staying 
execution under -O. XLI, r. 5 (3) of the Code 
of Civil -Procedure, can be realised in exe- 
cution., See also Oficial Receiver, Tanjore 


v. Nagaratna Mudaliar (2). There is-no- 
(1) 43 Ind. Cas, 197;41 M 327; 6L W 762; 
(1917) M W N 872; 34 M LJ 84, 
(2) 92 Ind. Oas. 497; 49M LJ 643; (1925) MW N 
907; AIR 1926 Mad. 194. | 


1934 


Raj Raghubar Singh v. Jai Indra Bahadur 
Singh (3), to support the contention of the 
appellant that the charge contained in Ex. B 
is unenforceable. Dealing with the docu- 
ment under consideration their Lordships 
observed that 

“Here is an unquestioned liability and there must 
be some mgde of enforcing it and thatthe only mode 
of enforci§fg it must be by the Court making an order 
in the suit upon the application to which the sureties 
are parties that the properties charged be sold. ™ 


i. e, that the properties may be 
proceeded against in execution. For these 
reasons we hold that Ex. B contains a 
“charge” and that the “charge” is enforce- 
able in execution. 

The next question is whether when 
property is sold subject to a ‘charge’ the 
purchaser becomes bound in law to 
indemnify the owner against the incum- 
brance, or in. other words, in this case, 
whether by purchasing the nine villages 
subject to the charge created on them by 
Ex. B, the Ist defendant is expressly or 
impliedly under an obligation to indemnify 
the plaintiff against the incumbrance. 
In suppor’ of the contention that in such 
a case the purchaser is bound to indemnify 
the owner the plaintiff has relied mainly on 
the decisions in Jzzat-un-nisa Begam v. 
Partap Singh (4), Veerappa Chetty v. 
Arunachellam Chetty (5) and Mills v. United 
Counties Bank Lid. 6). In Izzat-un-nisa 
Begam v. Partap singh (1) the equity of 
redemption in certain property was sold 
in auction and was purchased by the 
decree-holder. The sale was subject to 
two prior mortgages. Those mortgages 
were found to be invalid and the purchaser 
had nothing to pay on their account. The 
owner.of the property then sued the 
purchaser to recover the amounts of these 
mortgages from him, as unpaid vendor's 
purchase money, Reversing the decision 
of the High Court, the Judicial Committee 
held that the purchaser of the equity of 
redemption was entitled to whatever 
benefit accrued to him by reason of the 
mortgages supposed to be existing on the 
property being found to be inoperative. 

(3) 55 Ind, Cas. 550; 42 A 158; 13 L W 82; 220 
O 212:6 O L J 682; 38 M L J 302; 18 ALJ 263; 
22 Bom, LR 521; 46 I A 228 (P. O). 

(4) 3 Ind. Cas. 793; 31 A 583: 130 WN 1143; 10 
OL J313; 6A L J 817; 11 Bom. L R 1220; 6 M'L 


T 277; 19 M L J 682; 36 IA 203 (P. 0.). 
(5) ¢6 Ind. Cas. 259,47 ML J 168; 20 L W 368: 


AI R1924 P O. 192; 26 Bom. LR 661; (1924) MW ` 


N 559; 20 L W 368; 290 W N 438; 35 M L T 161 
(P. G,). X 

(6) (1912; 1 Oh, 231; 81 L J Ob, 210; 1V5 L T 749; 
28 T L R 40. l 
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Their Lordships stated the principle of the 


decision in the following terms: i 

“On the sale of the property subject to encum- 
brances the vendorgets the price of his interest 
whatever itmay be whether the price be settled by 
private bargain or determined by public competition, 
together with an indemnity against the encumbrances 
affecting the land. The contract of indemnity may 
be express or implied. If the purchaser covenants 
with the vendor to pay the encumbrances, itis still 
nothing more than a contract of indemnity The 
purchaser takes the property subject to the burthen 
attached toit. If the encumbrances turn out to be 
invalid, the vendor has nothing to complain of, He 
has got what he ‘bargained for. His indemnity is 
complete......... : 7 , 

It is argued that the purchaser in the 


- present case, i. e., the appellant, cannot be 


said to have agreed impliedly to indemnify 
the owner of the property against the 
incumbrance, inasmuch as he is not the, 
purchaser of the equity of redemption but 
has only purchased the property subject. 
toa “charge”. Or, in other words the 
argument is that asa “charge” does not 
import an agreement to pay asin the case 
of a “mortgage”, a contract .of indemnity 
cannot be implied in the present case. We 
will presently consider the force of this 
objection. In Izzat-un-nissa Begam v. 
Partap Singh (4) their Lordships of the 
Judicial “Committee followed Waring v. 
Ward (7) where this obligation to indemnify 
is described by Lord Elden as an obliga- 
tion-of conscience. It is similarly described 
in Mills v. United Counties Bank Ltd., (8): 
See also Adair v. Garden (8). If thisis a 
true and correct description, then it is 
difficult to say that the doctrine in Waring 
v. Ward (7) should be limited to the case 
of purchases of the equity of redemption 
though it must be said that in the decisions, 
the application of the principle has arisen 
only in cases relating to mortgages. In 
this connection it may also be noticed 
that in Izzat-un-nissa Begam v. Partap Singh 
(4), the language used is “encumbrance 
affecting the land”, and a chargeis certainly 
an encumbrance. In Veerappa Chetty v. 
Arunachellam Chetty (5) on the dissolution 
of a partnership one partner who took over 
the firm’s estates for consideration made 
himself personally liable for the partner- 
ship’s debts and liabilities. In such a case 
the nature of the underteking and the 
rights of the other partners are thus 
described by their Lordships. But by 
that agreement the respondent, as between 
himself and each of his former partners, 
became solely responsible for the firms’ 


debt to O. A. M. K.and veerappa as one 
(7) (1802) 7 Vessay 332 at p. 336; 5R R 130. 
(8) 29 Irish Rep, 469. 
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of these partners became entitled to an 
indemnity from the respondent against all 
liability as a former patner of his in respect 
of its And he was entitled to have that 
tight of indemnity declared and enforced 
(by an order on the respondent for 
example to pay off the debt) if the right 
were disputed or the obligation neglected. 
But he was entitled tono more. Veerappa 
could. not recover the debt from the 
respondent unless and until he had himself 
paid ib. In Inre Richardson; St. Thomas's 
Hospital, Ex parte (9) it was pointed out 
that righfto indemnity may be found in 
cases öf surety ship and contribution. From 
the above: cases the following principles 
aclearly’eimerge viz., (1) that where property 
sold subject to encumbrances the pur- 
iimpliedly agrees to indemnify the 
vendor against the encumbrances; (2) that 
the Operation of this right of indemnity 
ig not restricted to- sales of immovable 
property but it would also apply to cases 
of dissolution of partnership, suretyship, 
contribution, etc. It is permissible to infer 
from these cases that the operation of the 
right may be extended to all cases where 
the facts suggest that such an obligation 
of the conscience should be cast on the 
purchaser. This is not decided in any case 
but it is only an inference. 
inference is justified, as we think it 
the nature and scope of this right, 
- right would apply- to -cases of sales of 
“property subject to a “charge” also. In 
the present case it is strenuously argued 
that Ex. B, is only a security bond and does 
not contain any personal obligation to 
discharge the decree of the High Court. 
But in our opinion it is not right to construe 
Ex. B, apart from the decree. Under the 
decree there isno doubt that the judgment- 
debtor is under personal obligation to pay 
the decree amount to the decree-holder. 
- After the execution of Ex. B, the decree- 
. holder gets in addition a right to proceed 
against the property therein mentioned. 
Taking the decree and the bond together, 
we donot think it will be straining the 
language to say that the charge contained 
in Ex. Bin the circumstances of the case 
raises a personal obligation to pay and it 
therefore follows that in the present case as 
in the case of a “sale of equity of redemp- 
tion” the vendor gets a right to indemnify 
from the purchaser. Even if it was not so, 
‘we are prepared to hold from the essential 
- nature of the obligation and its wide appli- 


(9) (1911) 2K B 705;80 L J KB 1232; 105 L T 
226. 
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cability that effect should be given to it 
even ina case of sale of property subject 
to a ‘‘charge”. For these reasons we hold 
that the right of indemnity exists in this 
case and that the plaintiff can ask the Court 
to have it enforced on his behalf. 

The next question is whether for’ its - 
enforcement it is necessary that the entire _ 
decree debt should have been d§scharged 
by the plaintiff. Admittedly a sum of 
about Rs. 81,000 is still due to the 2nd 
defendant under his decree. It is argued 
that this amount remaining unpaid, the 
plaintiff can have no cause of action to 
institute the suit. This argument stands 
quite independent of the question of limit- 
ation which will be discussed later; for,-if 
the argument is answered against the , 
plaintiff his suit will have to be - dismissed 
and no question of limitation will then 
arise. The objection raised can best be 
answered only by examining the nature of 
the relief claimed in the suit. The. 
plaintiff does not ask for the payment to 
himself of the sale proceeds; what he in 
effect says is, that as he has suffered 
damages this being the amount collected 
from him by the 2nd defendant under 
rateable distribution- owing to the failure 


- on the part of the lst defendant to pay off 


the encumbrance, the Court should by way 
of enforcing the “indemnity” against him ~ 
sell the property subject to the charge and 
after discharging the debt of the 2nd 
defendant pay over the balance to him, if 
any remains, by way of damages. -Of 
course as pointed out by the learned Judge 
it is not the whole of the balance that the 
plaintiff should be entitled to but only to 
the extent, ifthat be less, of the moneys 
that the 2nd defendant has recovered by 
rateable distribution with interest and if 
there is a margin over, that would clearly 
belong to the 1st defendant as the owner of 
the properties and not to the plaintiff. This 
isthe alternative prayer mentioned in the 
plaint. The real nature of the claim isa. 
declaration of the plaintiff's right of 
indemnity and the prayer .is for its 
enforcement. Viewed in this light, the 
question whether the plaintiff. has fully 
discharged the decree ‘is not relevant, 
for what he is asking the Court is only to” 
enforce the “Indemnity” against the Ist 
defendant by selling the villages and 
“paying off the 2nd defendant and thus save 
him from damages which he will have 
otherwise to suffer owing to the default 
of the ist defendant. Such an “antici- 
patory” form of action though someéwhat~ 
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Tare is not unkown to the English and the 
‘Indian Law. In In re Richardson; St. 
Thomas's, Hospital Ex parte (9) at p. 
712* it was pointed out by Fletcher Moul- 
ton, L. J., that though under Common Law 
the right of indemnity can he availed of 
only after the person entitled to it has 
paid the debt, the rule in Chancery was 
slightly different and that you could file a 
bill Jala the principal debtor to make 
him pay the debt so that you would not 
be called upon to pay the debt and then you 
obtained a declaration that you were 
entitled to anindemnity. Inthe same case 
Buckley, L. J. stated at p. 715* that 
“Indemnity is not necessarily given by repayment 
after payment Indemnity requires thai the party to 
be indemnified shall never be called upon to 
a Oe, 
í This case was followed in this Court in 
Mohideen Batcha Sahib v. Sheik Dawood 
Sahib (10) In that case the plaintiff 
obtained a decree in the High Court declar- 
ing that he was only a surety for a firm 
represented by defendants Nos. 1to3 and 
that they are bound to indemnify the 
plaintiff in respect of the decree in O. S. 


No. 9 of 1923 passed against him and the. 


defendants; and that the defendants Nos. 1 
to 3 are liable in the first instance to satisfy 
the 4th defendant's decree in O. S. No. No. 9 
of 1923. It was held that: 

“in the event of non-satisfaction of 4th defend- 
‘ant’s decree by defendants Nos. 1to3 to the extent 
of the amount as decreed by the Sub-Court in O. §. 
No. 9 of 1923 within three weeks, plaintiff will have 
liberty to apply in execution to raise the amount due 
under the said decree by the appointment of a 
Receiver or otherwise from the assets of the firm and 
have the same paid to the 4th defendant in satisfaction 
of the said decree.” 

In the course of the judgment Ramesam, J., 
observed that: 

“If the plaintiff is a surety, he can be indemnified 
inan appropriate case before actual payment (the 
italics are ours) an anticipatory action of this kind” 

and the result of the action shows that 
relief was given to him before 
he was called upon to pay the amount 

-in O. & No. 9 of 1923. The case in 
In re Richardson; St. Thomas's H ospital, Hx 
parte (9) and the other relevant cases bear- 
ing on the point were followed in Osman 
Jamal & Sons Ltd. v. Gopal Purshottam (11) 
in which it was held that, where commis- 
sion agents had incurred liability on be- 
half of their principals who had agreed to 
indemnify them, and the agents having 
subsequently gone into liquidation the 

(10) 97 Ind. Cas, 491; 51 M L J 203; (1926) M W 
N 667; AIR 1926 Mad. 1035. 

(11) “118 Ind. Oas &82; 56 C 262: AIR 
208; 33 O W N 179; Ind. Rul, (1929) Cal. 690, 

*Pages of (1911) 2 K, B.—[Ed.] 


1929 Oal. 
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Official Liquidator sued the principals for 
the amount of the liability, that he could 
recover the. said amount even though the 
agents having gone inte liquidation had 
not actually paid their vendor”? Consider- 
able light is thrown on this .question by 
the observation of their Lordships of the 
Privy Council in Veerappa Chetty v. Aruna- 
chalam Chetty (5). Generally stated, that 
was a case where the question of indemnity 
was in certain circumstances considered, 
after the dissolution of 2 
which at the time of the 
of the partners on consideratiofi took overe 
the assets and liabilities of the#firm, re- 
lieving the other partners from4Herlia bili ties. 
The relevant extract fram the*judgment 
has already been quoted while_disciissihg’ 
the nature of the “indemnity”. “Pheirsbord- 
ships observed, “And he (Veerappay was’ 
entitled to have that right of indeiinity 
declared and enforced (by an order on the 
respondent for example, to pay off the debt) 
if the right were disputed or the obligation 
neglected. But he was entitled to no more,” 
Their Lordships also observed that if 
Veerappa was claiming the debt, he could 
not do so unless and until he has himself 
paid it. We have already stated that in the 
present case the plaintiff does not demand 
that the sale proceeds should be paid to him; 
what heasks for is only that the properties 
should be brought to sale and the equities 
adjusted by the Oourt. For the above 
reasons we hold that having regard to the 
essential nature of the relief claimed the 
indemnity claimed by the plaintiff can 
be enforced against the Ist defendant 
though he has not paid the entire debt due 
under the decree. 

‘It now remains to consider the last point 
argued before us, the question of limitation. 
In the lower Oourt various Suggestions seem 
to'have been made on behalf of the appel- 
lant as to when limitation would commence 

“in the suit. But in this Court Mr. Venkata- 
ramana Rao has clearly confined himself to 
two positions. His argument is that the 
plaintiff's suit is barred either under Art. 83 
or under Art. 120 of the Limitation Act. 
On the other hand, Mr, Varadachari on 
behalf of the respondent contends that the 
Article applicable to the case ig Art. 132, 
After specifying the period of limitation 
for suits by a surety agaimst the Principal 
debtor (Art. 81) and by a Surety against a 
co-surety (Art. 82) the Limitation “Act 
prescribes under Art. 83 a period of three 





-years for a suit “upon any other contract 


to indemnify,” and the period starts- from 


‘partnership in , 
dissolution ‘one ° 


r 
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the time “when the plaintiff is actually 
damnified.” Artice. 120 prescribes a period of 
six years fora “suit for which no period 
of limitation is provided elsewhere in this 
schedule” and the period commences from 
the time “when the right to sue accrues.” 
Article 132- prescribes aperiod of 12 years 
for a suit “to enforce payment of money 
charged upon immovable property” and 
the, périod begins from the time “when 
thé‘imoney sued for becomes due.” The 
“=. question is which of these Articles applies 
s2tocthe present suit. . 

“oWe. will first take Art. 83. For the pur- 
" Hose'SE his argument the appellant's learn- 
ved Counsel is prepared to assume that the 


His case is that if so 





* by: the respondent. 
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= “treated;, under Art. 83 the period of limita- 
tion would“commence from the time when 


the plaintiff is actually damnified. It is 
stated that the earliest date when the plaint- 
iff may -well have considered himself to 
have been damnified is when the sum of 
Rs. 24,355-10-8 was collected from ‘him 
under rateable distribution on March 9, 1916 
(see the statement dated September 19, 
1925). It is stated that till that date nobody 
could have said whether the plaintiff was 
going to be damnified or not, for, the 2nd 
defendant may well have collected the 
debt due to him by selling the properties 
secured under Ex. B. Instead of doing so 
he proceeded against other properties and 
realised the - above mentioned sum on 
March 9, 1916, under rateable distribution. 
The present suit was instituted on April 5, 
1922. Itis therefore argued that having 
been damnified on March 9, 1916, the suit 
not having been brought within three 
years from that date, it is barred under 
‘Art. 83. Itis clear to us that this argu- 
ment cannot be accepted and that Art. 83 
does not apply to the case. The indemnity 
that is-sought to be enforced is nota per 
sonal one. As mentioned before, an obli- 


gation to pay is involved in the “charge” ' 


created by the security bond and the 
indemnity sought to be enforced against 
the 1st defendant arises from out of this 
obligation which was passed on to him 
when he purchased the nine villages subject 
to the charge. The essence: of this right 
of indemnity is that the liability to dis- 
charge the decree was cast by the security 
bond upon the property mentioned in it. 
This indemnity which arises under a charge, 
like the indemnity cast upon the purchaser 
of equity of redemption which is declared 


`x 
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to-be real, [see Banning on Limitation 163 
and Kinnaird’ v. Trollope (12)] should also 
be held to be real and not merely personal. 
Article 83 in our opinion, applies only to 
personal contract of indemnity and not to 
a case of indemnity arising under a charge. 
It therefore follows that this Article is 
inapplicable. In this connection it was 
also argued that even if the case is to be 
treated as one for the enforcememt of a 


‘charge, Art. 83 would apply as the necessi- 


ty to enforce the charge arose only 
after March 9, 1916. Obviously the 
argument is untenable for if the suit 
is to be treated as one for the enforce- 
ment of a charge, clearly Art. 132 would 
apply asthat is the special Article provid- 
by the Limitation Act for that class of 
cases. 

The next question is whether Art. 120 
would’apply to the case or whether the 
Article applicable is Art. 132. It is argued 
by Mr. Venkataramana Rao that the suit is 
for a declaration, that the plaintiff is entitled 
to enforce the indemnity relied on by him 
and that this right accrued the moment when 
the lst defendant became liable to it by 
his purchase of the property. The sale 
certificate Ex. Dis dated April 19, 1912. 
It is argued that the plaintiff must be 
Considered to have become entitled to the 
indemnity on that date and that the right 
to enforce it also accrued at the same time; 
and that since the suit was not brought 
within six years of that date, it is barred. 
To decide this point we have to consider 
the nature of the relief claimed by the 
plaintiff. We have already referred to 
it in detail in considering the first part of 
the case. There we have stated while ex- 
plaining the exact nature of the plaintiff's 
claim that what he asks for is in its essence 
a declaration of his right to indemnity 
and for its enforcement by way of sale of 
the property subject to the charge; but in 
order to succeed in the suit it is not neces- 
sary that he should specially ask for a 
declaration that he is entitled tothe indem- 
nity. The declaration that he is entitled 
to the indemnity is involved in the relief 
asked for by the plaintiff, which is the 
sale of the property, and he need not 
separately ask for the declaration. The 
plaintiff's suit is, in its nature, like a mort- 
gage suit. It may be seen from the plaint 
that he has not asked for a declaration 
of his right to sellthe properties but has 
only asked for their sale, obviously, by 


(12) (1888) 39 
433: 37 W R 234. 
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enforcing the charge under the security 
bond. In this view, we think the Article 
applicable is Art. 132 and time. will start 
“when the money sued for becomes due”. 
There can be no doubt that the security 
bond „became enforceable only upon the 
passing of the High Court's decree, i. e. 
November 8, 1910. The suit having been 
filed within 12 years from that date is 
not théfefore barred under Art. 132. In 
Ramasami Iyengar v. Kuppusami Iyer (13) 
the appellant purchased certain items of 
property covered by what might be de- 
scribed asa security bond. The holder of 
the bond instituted the suit to enforce its 
terms against the executants and against 
the property bound by it. One of the con- 
tentions in the case was that the suit was 
barred under Art. 83 of the Limitation Act. 
The learned Judges held that though Art. 83 
provides for suits ou contracts to indemnify 
and no doubt Ex. Cis a contract to inde- 
mnify, having regard to the fact that it 
created a charge, the suit should be treated 
as oneto enforce payment of money charg- 
ed on immovable property and that it fell 
within Art. 132 of the Limitation Act. 
Having regard to the nature of the relief 
claimed in the suit, we hold that Art. 120 
does not apply to the case and that it is 
governed by Art. 132 andis not barred by 
limitation, 

No other points were argued before us. 
In the result,the appealis dismissed with 
oe 

Appeal dismissed. 

a) 66 Ind. Cas, 554; 14 L W 99; 
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Abadi— Agricultural village, meaning of —Proof 
of the villuge ceasing to bz an agricultural villaye— 
How tobe addueed—Sutt for ejectmznt of purchaser— 
Plea that village ceases to be agriculturul—Burden 
of proof —Custom—LHssentials of. 

Where it was alleged that some of the inhabi- 
tants of a village were weavers, engaged in 
cottage industry and not working in factories, the 
residence of such persons would not alter the 
nature of the village because weaving cloth in 
such a way is for the purchase by the agricul- 
turists who reside.in the village and therefore the 
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industry is merely subsidiary to agriculture. It is 
not enough to show that there is a bare majority 
who are not actively pursuing agri- 
culture in the -village. It must be shown that 
there are so many people in ths village engaged 
in pursuing industries, unconnected “with agri- 
culture and not subsidiary to agriculture, that the 
nature of the village has been “changed and agri- 
culture has no ‘longer remained the principal 
source of livelihood in the village; tnat some 
oiber industry unconnected with agriculture has 
supplauted agriculture and changed the nature of 
the livelihood of the population 

In a suit for ejectment of a purchaser ` froma 
tenant of a house in a village, the burden of 
proving that the village ceased to be agricultiral is. 
on the tenant who pleads it. aeg 

In order to establish a custom it is necessary’ 
to show that it was ancient and unifor? ie 
continuous. 


S. ©. A. from the decision of the A fits 
tional Sub-Judge, Moradabad, dated: aly 
2, 1930. 

"Mr. M. Waliullah, for the Appellant. = 

Dr. K.N. Katju and Mr. K. Verma, for 
the Respondent. 

Judgment.—These are shires second 
appeals brought by defendant against 
decrees of the lower Appellate Court in 
favour of the plaintiff who isthe zemindar 
of a certain village in Bijnor District 
called Rawana Shikarpur. The land-owner 
plaintiff has brought these various suits 
against diferent tenants who have trans- 
ferred their houses in the village and the 
land-owner sues forthe ejeciment of the 
purchasers from these houses. The defence 
taken was that the village was nob an 
agricultural village, and that there was a 
custom and right of transfer, In second 
appeal three grounds have been taken, 
one of which is that tne Court below 
was wrong in concluding that the village 
was an agricultural village. The Court 
of first instance came to “the conclusion 
that the pupulation of the village was 
about 1,500 persons and thit there were 
more agriculturists than non-agriculturists, 
but that ihe excess was not shown, and all 
that could be said was that, there was 


some excess. That Court went on to find: 

“It lay on defendants to prove that the non- 
agriculturists are so far in exsess of the agricul- 
turists that the character of tus village has been 
changed and that the agricuiturists may be safely 
ignored, This has not been shown. All that has 
been shown is tuat there are more non- agriculturists 
in this village, without at the same time showing 
tha proportion between these two classes of 
resideats. In the absence of any such evidence 
I am unable t> hold that the village has ceased to 
be an agricultural village.” 


The lower Appellate Court did not come 
to any further finding on this allegation 
in regard to population, but it stated 
that the allegation would not be sufficient 
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to alter the character. of the village which 
remains an agricultural village and the 
Court referred to Shco Shankar Das v. 
Ram Tahal Koeri (1) where it was held 
that the inclusion of a portion of an agri- 
cultural village in a Municipal area will 
not affect the rights of the .zemindars in 
the ownership of the soil in the abadi. 
In my opinion an agricultural village 
will only lose its character if it is shown 
that it has altered and has changed into 
a. town. That would be shown by evidence 
that there were a large number of 
peoplein the village engaged in industries 
which were non-agricultural such as 
working in a factory. In the present case 
it was alleged that some of the inhabi- 


‘tants of the village were- weavers, pre- 


sumably Muhammadan Julahas engaged 


..°. in cottage industry and not working’ in 
` .-factories.. I do not think that the residence 


of such persons would alter the nature of 
the village because weaving ` cloth in 
such a way- is for the purchase by the 
agriculturists who reside in the village, 
and -therefore the - industry is merely 
subsidiary toagriculture, It is not enough 
to. show that there is a bare majority of 
Persons who are not actively pursuing 
agriculture in the village. It must be 
shown that there are- so many péoplein 
the village engaged in pursuing indus- 
tries, unconnected with agriculture and 
not subsidiary: to--agriculture, that the 
nature of the -village has been changed 
and agriculture has no longer remained 
the principal source of livelihood in village 
but: that some other industry unconnected 
with agriculture has supplanted agriculture 
and changed the’ nature of the livelihood 
of the population, :- 

The next point which was urged was 
that the lower Appellate Court was wrong 
in holding that the’ evidence produced 
was insufficient to establish the custom 
alleged. Twenty sale deeds were ‘produced; 
of these 4 were undertria] and-10 were 
sale deeds within 12 years of the filing 
of the suits. Learned Counsel objected to 
the exclusion of these 10 sale deeds, but 
they have not been altogether excluded. 
What tke lower Appellate Court apparently 
meant was that these sale deedg being 
within 12 years are not evidenceto show 
that the custom was ancient. In order 
to establish such a custom it is necessary 
to show that it was ancient and uniform 
and continuous. Beyond the period of 12 
years there are only 6sale deeds, of which 

(1) 102 Ind, Oas. 596; AIR 1997 All, 605. 
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- 9 Were registered. Against these sale-deeds 


there is the finding that in five instances 
the plaintiff had challenged the rights of 
the tenants to transfer their houses, 
and the contention of plaintiff was admitted 
by the tenants. In view ofthis evidence 
it cannot be said that the finding of the 
lower Appellate Court was incorrect. No 
further point was urged. 

I dismiss these ‘second appes with 
costs, 

D. <lppeals dismissed. 
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Civils Appeals Nos. 288 to 290 of 1932 
April 28, 1933 
MitTsr AND M. C. GHOSE, JJ. 
GOPENDRAPRASAD SHUKUL ` 
AND OTHERS—APPELLANTS 
VETSUS ` _ 
RAMKISHORE SHABA- RESPONDENT. 
Bengal Tenancy Aci (VIII of 1885), s. 148 (0)— 
Rent decree, if can be executed by assignee— Omission 
of yudgment-debtor to oppose substitution of assignee— 
Whether estops him from agitating the question of 
assignee’s capacity to execute, 


No Court shall entertain an application for execu- . 


tion of a decree for rent at the instance of -the 
assignee of such decree, where the decree is obtained 
by all landlords or by a co-sharer landlord, unless 
the landlord's interest is vested in the assignee, 
The fact that the judgment-debtors did -not appear 
when they were called on. to show cause why the 
assignee should not be brought on the record and 
they submitted to the position that the assignea 
could be substituted in place of the original decree- 
holder, does not mean that they were precluded from 
agitating, the question whether the > assignee could 
execute the decree as the landlord's interest had not 
vested in him. Mungul Pershad Dichit 
Kaut Lahiri (17), referred to, 

Mr. Krishnakamal Mai lra, for the Appel- 
lants. 

Mr. Beéreshivar Bagchi, -for the Respond- 
ent. eer : . ae 


v. Grija 


Mitter, J—Thése three appeals arise 
from orders made in the course of execu-° 


tion of three decrees for rent. The judg- 
ment-debtors, who hayo been unsuccess 
ful in the Courts below, are the appel 


lants in each of thrée appeals, and their 
objections depend on “similar state of facts, 
It appears that Shree Shree Ramchandra 
Deb Thakur, represented by the shebait Raja 
Bhupendranarayan Singha Bahadur, obtain- 
ed three decrees for rent in respect of a 
patni tenure, Standing in the name of 
Nidhanchand Ray, for three different periods 
respectively. The decrees were assi gned over 
tothe respondent Ramkishore Shaha, for 


| consideration, by three different deeds of. 


aa 
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sale respectively. The main objection taken 
by the judgment-debtors in’all three Gases, 
is thats. 148 (0), Bengal Tenancy Act, is bar 
to the execution of the decrees, The 
objection has been overruled by both the 
Courts below. Hence the present appeals. 
There were minor objections to the execu- 
tion, which will be noticed later. 

The coftention of- the judgment-debtors 
in each of three cases is that s.148 ʻo) is 
a bar to execution of a decree for rent, 
whether the decree, which has been assign- 
ed has been obtained by a sole landlord 
or by .a fractional landlord and, in such 
circumstances, these decrees are incapable 
of execution. In reply, the respondent 
takes up two positions. In the first place, 
he contends that the cases, which have 
held that where a decree obtained by a 
sole landlord is assigned over to a third 
party in whom the landlord’s interest has 
not vested cannot be executed evenasa 
money decree, are not uniform and, in 
view ofthe conflict, an appeal has been 
made to us that we must refer the matter 
to a Full Bench. Secondly, it is said 
that, assuming that the preponderance of 
authority isin favour of the appellants’ 
contention sə far as decrees for rentin the 
true sense of the term are concerned, the 
decree obtained by a co-sharer landlord 
for his share of the rent in a suit not framed 
ander s. 148-A, Bengal Tenancy Act, cannot 
ne regarded asa rent decree, but must be 
treated as a money decree, and to the execu- 
tion of sich a decree, s. 148 (o) cannot 
apply, asitis outside the purview of the 
Bengal Tenancy Act, and Mr. Bagchi, who 
appeared for the respondent, has put for- 
ward: the somewhat bold contention that 
he decisions which take the contrary view, 
0 one of which I was a party, are wrong 
ind require re-examination. It becomes 
iecessary, therefore, to examine the 
anguage of the statute and the interpreta- 
ion put on the same by the judicial 
lecisions. Section 148 (o) of the Act, whichis 
n the same terms substantially ass. 148 
h) of the Act as it stood before its amend- 
nent by Bengal Act IV of 1928, runsas 


‘ollows :— 

“148 (0) Notwithstanding anything contiined in 
. 16, O XXL in Sch. 1, Civil Procedure Code, 1!'0%, 
n application for the execution of a decree for 
rrears obtained by a landlord shall not be made 
y an assignee of the decree unless the landlord's 
itérest in the land has become and is vested in 
im. 


Now, looking to the plain language of the 
tatute, it would appear that: the Court 
hall not entertain an application for 
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execution of a decree for arrears obtained 
by a landlord at the instance of an as- 
signee of such decree unless the landlord's 
interest is also vested in him. The words 
“a landlord” also leave no doubt that the 
decree for rent might have been obtained 
by a co-sharer landlord, for a co-sharer 
landlord is also a landlord. It would ba 
doing violence to. the language of the 
clause to say that the clause suggests that 
it should be restricted to the case of a 
co-sharer landlord, when he brings a‘suit 
for rent framed as under s. 148-A. That 
would be reading into the clause words- 
which do not exist there. It is then argued, 


however, thats. 148 opens by enacting 
that: ; 
“The following rules shall apply to suits “for 


the recovery of rent 5 
andit is said that the decree obtained by 
a co-sharer landlord cannot have the effect 
of rent decree, but has the effectof a 
money decree, but that does not solve the 
difficulty, for, unless a suit brought bya 
co-sharer landlord for his share is not a 
suit’ for rent, s. 148 (o) willhave applica- 
tion. For this extreme contention that a 
suit brought. by a co-sharer landlord for 
his share. of the rent is not suit for rent 
within the meaning of ths Bengal Ten- 
ancy Act, reliance has been placed on the 
case cited by the respondent after the close 
of the argument: Kesho Prasad Singh v 
Ramdeni Singh (1). This case no doubt 
shows that sucha suit is not a suit for 
rent and the decree is not a decree for rent 
and I find a recent case of this Court not 
cited atthe bar, which seems to’ follow the 
Patna case [see the observation of Greaves, 
J., in which Mukerji, J., concurred, 
Sivdas Dutt v. Birendra Krishna Dutt (2}] 
and to have laid down’ broadly that a suit 
brought by a co-sharer landlord for his share 
of the rent and not framed as under s. 148- 
A is outside the purview of the Bengal 
Tenancy Act. There isa conflict of author- 
ities on this point even in this Court, but 
it seems to me that the betser opinion is 
that indicated by Mookerjee and Vincent, 
JJ., in the case of Thakamani Dasi v. 
Mohendra Nath Dey, 3 Ind. Cas, 389 (3), 
The learned Judges point out that 
a decreein a suit for rent by a co-sharer 
landlord for his share of the rent is a 
decree made under the Act, because it is 
made in a suit tried in accordance with - 
(1) 74 Ind. Cas. 454; AIR 1923 Pat. 397;2 Pat," 
183; 4 P L T 689, Isik 
(2) 88 Ind. Oas. 651; A IR 1925 Osl 783; 410 LT 
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(3) 3 Ind. Oas, 389; 10 0 L J 463, 
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the procedure prescribed in Chap. XIII of 
the Act. The test to be applied is whether 
lt terminates a suit tried in accordance 
with the Act, and not whether it is capable 
of execution under Chap. XLV of the Act. 
The learned J udges notice that a different 
view wastakenin Kedarnath Banerjee v. 
Ardha Chander Roy (4) by Maclean, U. J., 
and Banerjee, J., but they puint out that 
this case really touk a view opposed to all 
the previous decisions. It is necessary 10 
reproduce the reasons of the decision in 
Thakamani Dasi’s case (3), as I entirely 
agree with them, The learned Judges 
say, after adverting to the true test for 
determining whether a suit for rent is a 
suit under the Act: 

“Sufficient importance was not attached to this 
distiuction in the case of Kedarnath Banerjee v. 
Ardha Chunder Koy 4, in which ıb was assumed 
that a suit for rent by the entire body of landlords 
is, by virtue of 6.188, instituted unger the Act, 
whereas a suit by aco sharer Jandlord for his share 
of the rent is instituted under the general law. 
This distinction however can no longer be maintained 
in view of the decision of the Judicial Committee 
in Pramadanath Hoy v. Ramani Kanta Key \2)* * 

* + Both classes of suits are commenced under 
the general law, and they are both timed under the 
judicial procedure described in Chap. XILL ofthe Act, 
When we reach the stage of the enforcement of the 
decrees made in both classes of suits, we find 
however that Chap. X1V defines certain special con- 
sequences which follow from the execution ofa 
decree for the entire rent,and also prescribed the 
mode of execution of such a decree. From this 
point of view, a decree obtained by a co-sharer 
landlurd for his share of the rent would be appro- 
priately described asa decree made under the Act, 
and this was unquestionably the view which was 
generally accepted before decision 
Banerjee vV. Ardha Chunder Roy'(4).” 

This decision was apparently not fol- 
lowed inthe case of K. B. Dutt v. Gostha 


in Kedarnath 


Behary Bhuiya, 17 Ind. Cas. 207 (6) 
and it owas held that a  deciee 
obtained by a cosharer lardlord for 


his share of the rent was not goveimed by 
Art, 6, Sch. Ill of the Act, for it was a suit 
not under this Act. But-&. B. Lutt’s case 
(6) has not been followed in subsequent 
cases: see Mr.tyunjoy Bhatiucharjeev. Bhola 
Nath Dutt,20 Ind. Cas 833 (7) where Mookerjee 
and Beachcrott, JJ., refused tofollow; K. B. 
Dutts case (6). See also the decision in 
Keshablal Mukherji v. Rasikchandra Manna 
M. A. No. 562 of 1912 deciaed on January 
26, 1914 by Fletcher and Chatterjea, JJ. 
It seems to me that there is much good 

2 29 54; 5 OW N 763. l 

2, 35 O 331; 351A 73: N 249; 
z 66 7 OLJ 139; 18M LJ 43, 3 ML tial 
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sense in the reasoning of Mookerjee, J., 
in Thakamani’s case (3) and I am of vpinion 
that view should be accepted. t onsider- 
ing therefore all the maternal parts of 
s. 148, it appears, on the plain anu literal 
meaning of the statute, hat no Court shall 
entertain an application for execution of a 
decieefor rent at the instance of the 
assignee of such decree, wheie he decree 
is obtained by all landlords or by a co- 
sharer landlord, unless the landlord's 
interest is vested in the assignee. lt may 
lead tothe undesirable result of making 
a decree for rent inalienable except where 
the landlord's interest in the tenancy is 
also assigned. but, as has been pointed 
out in the case of Manuratitan Nath Dasv. 
Hari Nath Das (8) that the more liberal 
construction of the section has the two-fold 
disadvantage that it renders necessary a 
straining of the languege of the clause 
and the adopticn of a narrow and restricted 
view of the scope of the entire section 
i self. 

On ihe larger question with regard to 
the bar of execution of rent decrees in the 
Stricter sense, tne1e is the decision of 
Richardson and Walmsley, JJ., in the case 
of Sudhanya Kumar Poddar v. Gouranga 
Chandra, 41 Jnd. Cas. 542 (9), 
and, so far as  co-sharer land- 
lords are conceined, there is the obiter 
of Mookerjee, J., in Manurattan’s case (8) 
and there are two recent decisions of this 
Court toone of whichI wasa party. In 
the case of Bijanlala Dutt v. Mathuranath 
Sikdar (10) my learned brother Mukerji, J., 
took the view that the bar ofs.l45 (0) 
applied to assignees of decrees for rent 
obtained by co-sharer landlords and J ccn- 
curred inthis view. In a later case, Sir 
George Rankin, C. J., and Pearson, dJ., 
adopied the same view: See the case ot 
Rahimuddi Luptt v. Jogendra Kumar 
Singha (11). In view of these decisions, I 
am uot prepared to recousider the ae- 
cısions'or to refer the matter to the Full’ 
Bench, 


Mr. Bagchi for the respondent has 
analysed the conflict of view with meti- 
culous care and he points out that the position 
in this: Harinath Das v. Dengunath Chau- 
dhuri second Appeal Nvu.2143 ut 1893 deciued | 
on May 25, 190u, by Amir Ali and Brett, JJ. 


(8) LOL JS 300. 

t!) 41 Ind. Cas. 542. e” 

(10) 131 Ind. Cas. 701; AIR 1931 Cal. 4°5; 58 
798; 35 0 W N 51; Ind. Rul, (1931) Cal 493; Al 
1931 Oal. 485. 

(11) 54 OL J 596, 
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and Nagendra Nath Bose v. Bhuban Mohan 
(12) and Karuna Moyi Banerjee v, Surendra 
Nath Moo erjee (13), the view has been 
maintained thit the assignee of a rent 
decree, in whom the landlord's interest 
has not ves'ed. can execute it asa money 
decree under the Civil Procedure Code. 
It is also pointed out that the question 
was referred to a Fall Bench, which 
proved abprtive: see the case of Uttam 
Chandra ¥. Raj Krishna Dalal {(14), and 
that the Judges inthe case of Manmotha 


Nath v. Rakhal Chandra, 3 Ind. Cas. 
324 (15) and Rajani Kanta Ghose 
v. Rama Nath Roy (16) were 


for referring the matter to a Full Bench. 
He summarises this conflict by saying 
that eight Judges are in favour of his 
- contention, six for referring the matter 
to a Full Bench and six Judges are 
against him. All this conflict of view 
was before the legislature when important 
changes were effected in the Bengal 
Tenancy Act by the legislation of 1928. 
The legislature however did not make any 
change in the language of cl. 148 (0) 
and in such circumstances, the plain 
meaning of the statute must be adhered 
to and the judicial decisions which follow 
the golden rule of construing statutes by 
giving effect to their plain and gram- 
matical meaning should be followed. We 
do not therefore feel pressed to refer the 
matter to a Full Bench. 

We are therefore of opinion that the 
Courts below were wrong and their deci- 
sions must be set aside and the execu- 
tion applications to which these three 
appeals relate .must be dismissed. It 
remains to notice a minor objection raised 
for the respondent in two of the appeals. 
It is argued that when the assignee 
wanted to be substituted in place of the 
original decree-holder and applied under 
O. XXI, r. 16, Civil Procedure Code 
and when the order allowing substitution 
was made, it is no longer open to the 
judgment-debtor to question the right of 
the assignee to proceed to execution by 
reason of any bar imposed by law, and 
this argument is based on the principle 
analogous to res judicata and reliance is 
placed on the decision of the Privy Council 


(12) GOW N91, 

(13) 26 O 176 

(14) 28 O L J 31 mote. 
a 3 Ind. Oas 324. 
(16 
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Grija Kant Lahiri (17), The judgment- 
debtors did not appear when they were 
called on to show cause why the assignee 
should not be brought on the record and 
they submitted to the position that the 
assignee could be substituted in place 
of the orginal decree-holder. That does 
not mean that they were concluded from 
agitating the question whether the assignee 
could execute the decree asthe landlord’s 
interest had not vested in him. 

The question as to whether s. 148 (o) 
was a bar to execution had not been 
raised at any stage before the present 
application for execution and could not 
have been decided even by implication 
before. The question really arises after 
the assignee is brought on the record. 
The validity of the assignment is one 
question and after the validity had been 
determined whether the assignee could 
proceed to execute when the landlord's 
interest had not vested in him by reason 
of s. 144 (o) is another and a different 
question. This latter question can only 
be determined after the validity of the 
assigament had been decided and the 
assignee is brought on the record and 
at no previous stage. It is clear there- 
fore, the rule analogous to res judicata 
does not apply and consequently the 
judgment-debtor is not precluded from 
raising the objection to execution of the 
decree. The result is that all the three 
appeals are allowed and the execution 


applications are dismissed. Parties will 
bear their own costs throughout. The 
result however is regrettable, for. the 
decree-holder is deprived of his just 


dues but for bar imposed by law, but 
we have to administer the lawas we find 
it. The policy of the law seems to be 
that it would not encourags the sale of 
a decree for arrears of rent apart from 
the landlord’s interest. 

M. C. Ghose—TI agree. i 
N. Appeal allowed. 

(17) 8 O51;8 TA 123; 4 Sar, 243,11 O LR 113 
(PO). 
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Iven by owner of land. to putup building of per- 
manent character—Liceénsor, if estopped from revoking 
his permission so as to prejudice lrcensee— Mud 
house, if can be a worl: of a permanent character— 
Licensee, tf should show ‘that a large amount had 
been actually spent over it. 

When an owner of land gives permission to an- 
other person to put up a building of a permanent 
character and he incurs expenses in theexecution of 
such work, the licensor is by necessary implication 
estopped from revoking his’ permission so as to 
prejudice the licensee whose position has been com- 
promised in consequence. It would be inequitable, 
unjust and unfair, to allow a licensor to order that 
the licensee should forthwith remove the work of a 
permanent character which he has put up after in- 
curring expenditure. In suzh an event the transac- 
tion ceases to be a mere license revocable at will, 
but may in certain circumstances amount to a 
license coupled with a transfer of interest or, at any 
rate, a case where the licensee acting | upon the 
license has executed a work of a permanent charac- 
ter and has incurred expenses in the execution so as 
to make the license irrevocable. So long as the 
construction subsists, the right to revoke it would 
be in abeyance. | 

[Oase law reviewed.] 

- Even a mud house or a kachcha house may be 2 
work of apermanent character. Where it appears 
from the long petiod ofoccupation in a house, its 
dimensions and the value of the structure that tha 
house isa work of permanent character in executing 
which the party’s ancestors incurred expenses, it is 
not necessary forthe party to show that a large 
sum of money had been actually spent, in order to 
bring the case within the scope of the principle 
underlying s. 60, Easements Act. Nazir-ud-Zaman 
Khan v Azim Ullah (5), relied on, Anand Sarup v, 
Chawa (6), distinguished. 


S. C. A, from the decision of the Addi- 
tional Subordinate Judge, Allahabad, dated 
March 12, 1930. 


Messrs. R.C. Ghatak and L. M. Banerji, 
for the Appellant. 
Mr. B. Mukerji, for the Respondents. 


. Sulaiman, C. J.—This is a defendant’s 
appeal arising out of a suit for ejectment. 
Originally the plaintiffs brought a suit in 
the Court of Small Causes to recover Rs. 50 
as house rent for three years against the 
defendant. In the written statement the 
defendant pleaded that the house did not 
belong to the plaintiffs at all but belonged 
to the defendant and. denied his alleged 
tenancy. The plaint was accordingly re- 
turned by the Court of Small Causes for 
presentation to the proper Court and it 
was later filed in the Court of the -Munsif. 
The defendant again took up the same po- 
sition. The trial Court found that the 


plaintiffs’ case that the house belonged to. 


them was not established and that the house 
appeared to have been built by the defend- 
ant’s ancestors. It accordingly dismissed 
the claim. There was no other option, 
because the plaintiffs’ claim was based on 
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the allegation that they were entitled tothe - 
house itself. 

On appeal to the District Judge, the 
finding of the first Court that the house did 
not belong to the plaintiffs had to ke afirm- 
ed, because there was no evidence to prove 
the plaintiffs’ case. The District Judge 
took the extraordinary step of taking down 
the statement of the defendant during ihe < 
pendency of the appeal and subgcted him 
to a cross-examination In his statement 
the defendant admitted that his granduncle 
and grandfather must have settled down on 
the land with the permission cf the then 
zamindar Gulab Gir, as they could not 
have settled down without his permission. 
He did not clearly admit that the land had 
been given tohis ancestors by Gulab Gir 
or any one else for buiiding purposes, In- 
deed his statement was that ne had from 
his child had been living in the house. In 
answer to certain questions he further ad- 
mitted that his mother and other females 
used to do some work when called by Gulab 
Gir. He, however, never admitted that the 
land was given to his ancestors on condi- 
tion of rendering any service. The learned 
Judge thought that in view of the admis- 
sion made by the defendant, the plaintiffs 
should ‘be allowed a further opportunity to 
amend their claim and proceed with the 
sult on an entirely different basis. He ac- 
cordingly allowed the appeal and remanded 
the case to the trial Court with direction to 
allow the plaintiffs to amend their plaint. 
The plaint was then amended and the suit 
was converted from one for recovery of rent 
of the house to one for recovery of posses- 
sion of the site by demolition of the construc- 
tion. The plaintifis took up another posi- 
tion that orginally the land had been 
given asa license but the defendant’s an- 
cestors had agreed to pay rent for it which 
he subsequently refused to do. In the 
written statement the defendant denied 
that there was any condition for rendition 
of services and claimed that he had put up 
a building of a permanent character, had 
incurred expenses. and was not liable to be 
ejected. The learned Munsif, finding that 
there was no evidence whatsoever on the 
record to show what the terms of the 
original grant were, whether it was a license 
coupled with condition or whether it was 
an unconditional license or whether it was a 
grant of any other nature, dismissed the 
claim. On appeal the same District Judge 
has allowed the appeal and granted the 
plaintiffs a decree for possession of the site 
on payment of a ccmpensation of Rs. 18 
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The learned Judge has thought that it is 
not necessary for him to decide whether the 
construction on the land is of a permanent 
character, because in his opinion s. 60 of 
the Indian Easements Act was not appli- 


. cable as the house had been in the occupa- 


tion of the defendant's ancestors from be- 
fore the date when the Easements Act was 
enforcedg in these provinces (1891). Follow- 


- ing the“ view of the Calcutta High Court, 


3 


apparently that expressed in Surnomoyee 
Peshkar v. Chunder Kumar Das (1) followed 


in Moti Lal v. Kalu Mondar (2), he has held ` 


that the plaintiffs are entitled to revoke 
the license on paying adequate compensa- 
tion. As regards the amount of the com- 


. pensation, he did not ask for the trial Court 


to determine the question but acted upon 
the suggestion of the defendant’s Counsel 
that amount should be fixed “in view of the 
valuation by the Municipal Board.” The 


Municipal Board has assessed the houseatan - 


annual rental of Rs. 18. The learned Judge 
has fixed that amount as compensation. 
Obviously the compensation is inadequate 
inasmuch as the annual letting value of the 
house cannot represent the value of the 
house itself. 4 í 


In view of the wide language used in s. 2, 
sub-s. (c) of the Masements Act, that no- 
thing contained in it shall derogate from 


any right acquired, or arising out of a rela- , 


tion created before this Act came into force, 
it may be assumed in favour of the plaint- 
iffs that if they had the right of ejectment 
of the defendant on payment of compensa- 


_ tion that right was not affected by the pro- 


oa 


visions of the Easements Act. It may,. 


therefore, be conceded thats. 60 would not 
in terms apply to this case, because admit- 
tedly the ‘alleged license came ‘into exist- 
ence long before the Easements Act was 
passed. The view, which seems to have 
prevailed in the Calcutta High Court, is 
that when a licensee acting upon the license 
has executed a work of a permanent char- 
acter and has incurred expenses in the 
execution, a licensor nevertheless has the 
option of revoking the license on paying 
adequate compensation. Reliance seems to 
have been placed on some English cases 
including the case of Plimmer v. The Mayor, 
Councillors and Citizens of the City of 
Wellingtun (3). But in that case their 
Lo:dships actually held that the license 
given by Government to Plimmer which had 

(1) 8 Ind Cas, 793,120 L J 443. 

(2) 19 Ind. Vas 853: 19 O L J 32i. . 

(3) (t824) 9 A O 699; 53 LJP O 104; 54 L T 475; 
49 J P116. “ j f t,o 
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been indefinite in põint of duration and 
revocable at will became irrevocable by 
the transactions of 1856, when the. jetty 
was extended, land was reclaimed at the 
suggestion of the provincial authorities and 
a warehouse or shed built for the accommo- 
dation of the emigrants, because those tran- 
sactions were sufficient to create in his 
mind a reasonable expectation that his oc- 
cupation would not be disturbed. The com- 
pensation allowed in that case was not a 
compensation for the license but was the 
amount allowed as: compensation for the 
acquisition of the land by Government, 
Plimmer getting compensation on the basis 
of having an interest in the land itself. 

‘It seems to me that there is a certain 
amount of contradiction in saying that a 
license isrevocable on payment of compen- 
sation. If a license is revocable at will, 
the licensor has the option of revoking ‘it, . 
without being called upon to pay any com- 
pensation to the licensee who must remove 
the materials. Of course, if reasonable 
notice of the revocation is not given and - 
the licensee suffers, he may be entitled to 
compensation on that account; but that 
will not be compensation for the structure 
built upon the land. On the other hand, 
if a license is either coupled with a trans- 
fer of property or if the licensee acting 
upon the license has executed a work of 
a permanent character and incurred ex- 
penses in the execution, the license be- | 
comes irrevocablé, and it is no longer open 
to the licensor to revoke it by Offering to 
pay compensation for the buildings and 
the materials: No doubt in some English 
cases ‘a licensor has been allowed to re- 
voke the license: where either the power 
of disposition was limited in character or 
duration or the’ right of revocation was ex- 
pressly reserved or the license was granted ` 
only fora limited term or where the act 
licensed was found to have such injurious 
consequences as could not have been con- 
templated by the licensor in its inception 
or where there were other circumstances 
which would. make the inference of an ir- 
revocable .grant or the application of the 
principle of estoppel by conduct impossible 
or improbable. These conditions are in- 
cluded in those enumerated in s. 62 of the 
Indian Easements Act. But there is no 
provision in the Easements Act which com- 
pels the licensor to pay compensation when 
the license is still irrevocable and has not 


No clear authority has been cited before 
us where under the English Common Law 
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a license is deemed to be revoked when 
none of the conditions mentioned in s. 62 
are fulfilled. 

It is equally clear that if the license 
has become irrevocable in the time of the 
licensor, the mere fact ihat he transfers 
his interest in the land would not extin- 
guish the license. Section £9 of the Ease- 
ments Act would not confer any higher 
rights on the transferee frcm a licensor 
_ than the licensor himself possessed: see the 
case of Ras Behari Lalv. Akhari Kumar (4). 

It seemsto me that even though ihe Ease- 
ments Act does not expressly apply, the 
principles underlying Chap. VI of the Act, 
being in consonance with justice, equity 
and good conscience, may well be applied. 

When an owner of land gives permis- 
sion to another person to put up a build- 
ing of a permanent character and he in- 
curs expenses in ihe execution of such 
work, the licensor is by necessary impli- 
cation estopped from revoking his permis- 
sion s0 ‘as to prejudice the licensee whose 
position has been compromised in conse- 
quence. It would be inequitable, unjust 
and unfair to allow a licensor to order that 
the licensee should forthwith remove the 
work of a permanent character which he 

as put up after incurring expenditure. 
In such an event the transaction ceases 
to be a mere license revocable at will, but 
may, in certain circumstances, amount toa 
license coupled with a transfer of interest 
or, at any rate, a case where the licensee 
acting upon the licence has executed a work 
of a permanent character and has incurred 
expenses in the execution so as to make 
the license irrevocable. So long as the con- 
struction subsists, the right to invoke it 
would be in abeyance. 


Applying these principles to the case 
before us, it is necessary to find out whe- 
ther the construction in dispute is a work 
of a permanent character and wheiher 
the licensee must have incurred expenses 
in its execution. As pointed out above, the 
learned Judge has not recorded any find- 
ing that it is not a work of a permanent 
character. He has ina sense minimized the 
size of the house by calling it a mud-built 
cabin or a havel and calling a verandah 
in front as a sun-shade. But on behalf 
of the plaintiffs it was admitted that the 
structure is a tiled house consisting of 
one room 9 or 10 feet long and 9 or 10 feet 
wide, and in front of it there is a dalan 
or “hall which also is of nearly the same 


MAPADRI v. 


(4) 26 Ind. Cas, 445; 37 A 91;13 AL Jl. 
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dimensions. The house no doubt has 
tiled roof and is not very high; but the 
fact remains that it has on the findings 
of the lower Appellate Court stood for over 
60 years if not much more. The ad- 
mission of the defendant on which reliance 
was placed by the learned District Judge 
goes to suggest that probably there was a 
ditch which was filled up and occupied by 
the ancestors of the defendant who §put up 
this house on the land. They have been 
repairing it year after year, spending 


BHOLA NATH 


money on its maintenance and maintain- ` 


ing iton the land without any objection. 
The present pluinotiffs’ predecessor acquir- 
ed the rights of the original owner of the 
land some time in 1881 and yet they ne- 
ver objected to the continuance of possession 
by the defendant's ancestors. It is only 
when in recent years the value of land has 
apparently gone up in the town of Allaha- 
bad that it has dawned upon the plaint- 
iffs. first to fi'e a suit for recovery of rent 
and then later on to maintain a suit for 
ejectment. Admittedly no ground rent has 
ever been claimed for all these generations. 
In several cases of this Court it has been 
held that even a mud house or a kachha 
house may be a work of a permanent 
character See WNazir-ul-Zaman Khan 
v. Azim Ullah (5). The learned Counsel for 
the respondents has relied strongly on the 
case of Anand Sarup v. Chawa (6). But 
in that case there was no evidence of any 
kind that the land was ever given to the 
defendant’s predecessor-in-title for building 
purposes. The building on the plot was 
some sort of a kachcha structure worth 
about Rs. 25 cnly and the defendant had 
failed to prove adverse possession of the 
plot, alihough he had admitted the title 
of the plainiiffs to the land. In the present 
case the plaintiffs admitted that the house 
did not belong to the plaintiffs and they 
were not owners of it, and that the de- 
fendants’ predecessor had constructed the 
house onthe said site with the pe:mission 
of the ancestor of the plaintiffs. The an- 
nual rental of the house being Rs. 18 and 
the plaintiff himself having claimed Rs. 50 
as rent for three years, the value of the 
kouse in dispute in this case is a great 
deal more than that of the house in dis- 
pute in the reported ruling. That case is, 
therefore, clearly distinguishable. 


Having regard to the nature of the cons- 7 


tructions made, probably after filling up a 
part of the ditch, the long period of its oc- 


(5) 28 A741;3A LJ 765; A W N 1906, 216, 
(6) 34Ind. Cas. 952; 14 A LJ 115, 
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cupation, the dimensions of the house and 
the value of the structure, it must be held 
that this is a work of a permanent charac- 
ter in executing which the defendant’s an- 
cestors incurred expenses, It is not ne- 
cessary for the defendant to show that a 
largesum of money had been actually spent 
in order to bring the case within the scope 
of the principle underlying s. 60. 


I woul, therefore, allow this appeal and 
dismiss the plaintiffs’ suit. 


Mukerji, J.—I agree and I have nothing 
more to add, 


N. Appeal allowed. 


PATNA HIGH COURT 
Second Civil Appeal No. 286 of 1930 
i February 3, 1933 
MOHAMMAD NOOR AND SCROOPE, JJ. 
KESHRI MULL AND ANOTHER— 
PLainTIsFs—APPELLANTS 
ve’ SUS . 
SUKAN RAM—DEFENDANT— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), s. €6— Posses- 
sion of plaintiff— Whether material for application of 
s.66—Suit by real owner against benamidar— When 
barred—Title to land, if can pass by admission— 
Deed of relinquishment of possession by benamidar 
in favour of real owner—Tutle, if conferred—S. 65, 
scope of 

For the application of s,66, Civil Procedure Code, 
it is immaterial whether the plaintiffis in possession 
and seksa confirmation of possession or whether 
he is out of possession and seeks to recover it, 
Buhuins Kunwar v. Buhooree Lal (1), Lokhee Narain 
Roy Chowdhury v. Kalypuddo - Bandopadhya (2), 
Bisian Dial v. Ghazi-ud Din (3), Abdul Jalil Khan 
v. Obaid Ullah Khan 4), Hanuman Prasad Thakur 
v. Jadu Nandan Thakur (6) and Umasasi Debi v. 
Akrur Chandra Mazumdar (7), referred to, Sasti 
Churn Nundi v, Annopurna (`) and Monappa v. 
Surappa (8), not followed, Patrachariar v. Rama- 
swami Chettiar (9), distinguished. [p 495, col, 


1 

Title to Jand cannot pass by admission where the 
statute requires a deed. A deed of relinquishment 
executed by a tbenamidar giving an under- 
taking not to interfere with the title of the real 
owner: will not confer any title onhim. Bishan 
Disl v Ghazi-ud-Din (3) and Jadu Nath Poddar v, 


Rup Lal Poddar (|), followed, Bhupendra Narayan ` 


Sinha v Rajeswar Prasad Bhakat (iy) 
Prosad v. Jagdeep Sahai (1s), referred to, Baiaram 
v. Naktu (10), distinguished. [p 395, col. 1] 

Per Mohammad Noor. J.—lf the real owneris in 
possession of the property and the certified purchaser 
wants to take advantage of his name being in the 
sale certificate and brings the suit on that basis, the 
real owner can successfully defend it on the ground 
of his.being the real purchaser But if the plaintiff 

“does not base his suit upon the title which he 
undoubtedly has on account of his being the real 
purchaser at the Court sale, but on some other title 

“subsequently acquired, his suit does not come within 


and Gobind 


the mischief of s,66 of the Civil Procedure Code. 


[p. 896, col. 1.] 
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S. C. A. against a decision of the Dis- 
trict Judge, Gaya, dated November 20 
1929, reversing that of the Subordinate 
Judge, Gaya, dated March 81, 1928. 

Messrs. P. C. Manuk and Aditya Narain 
Lal, for the Appellants. 

Messrs. P. R. Das and Satyadeva Sahay, 
for the Respondent. 

Scroope,J. The plaintiffs brought the . 
suit out of which this appeal arises for a 
the disputed properties 
were purchased by the defendant at an 
auction saleon March 17, 1920, in an execu- 
tion caseasan agent of the plaintiffs for 
the plaintiffs and with the money of the 
plaintiffs and they also siught for a declara- 
tion that they were the owners of the dis- 
puted propertiesand were in possession of 
them and they sought for confirmation of 
their possession. Their case was that the 
defendant had been their servant or munib 
and used to look after their litigation, and 
that they had sent him to Court with in- 
structions to get their Pleader to bid for the 
property of one Kailaspati Singh which 
was put up for sale in Court in execution prce 
ceedingscn foot of a mortgage decree ob- 
tained by the plaintiffs against Kailashpati 
Singh. The defendant, it is alleged, could 
not tind the Pleader and purchased the 
property in his own name; but it is the 


‘plaintiffs’ case that they paid the earnest 


money and obtained the sale certificate in 
the name ofthedefeudant and got his name 
registered in Register D and have all 
along been in possession of the properties; 
subsequently in 1925 defendant executed a 
bazidawa in favour of the plaintiffs, but 
when the plaintiffs sought for mutation in 
the land registration department, defendant 
objected; with the result that the applica- 
tion of the plaintiffs was rejected. There 
were also proceedings under s. 145 of the 
Code of Criminal Procedure in respect of 
certain khud kasht lands within the prop- 
erty which ended adversely tothe plaint- 
itis, hence the suit. 

The case of the defendant was that he had 
purchased the property for himself, paid ‘the 
money and had been in possession ever, 
sinceand that the bazidawa deed wasa 
nominal transaction to conceal the defend- 
ant’s ownership of property. The Sub- 
ordinate Judge of Gaya decreed the svit 
finding that the defendant purchased the 
property as agent of the plaintiffs and that 
the plaintiffs had been in possession ever 
since and he held that the bazidawa deed 
was a genuine transaction; and he also 
found that s, 66 of the Code of Civil Pro- 
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cedure was not a bar to the suit, defendant 
having purchased the property not as a mere 
benamidar but as an agent. The District 
Judge of Gaya, however, reversed the deci- 
sion and dismissed the suit holding that the 
defendant purchased property as benamidar 
for the plaintiffs whose servant he was and 
that s. 66is therefore a bar to the suit. 

Mr. Manuk, the learned Advocate for the 
appellants-plaintiffs, now in appeal faced 
with the finding of fact that the defendant 
purchased the property as benamidar and 
in order to get over the difficulty in which 
s. 66 places him on this finding, has first 
taken up, what in my opinion, is an entirely 
unarguable position, namely that his suit 
isnot a suit for declaration of his title. 
This cannot possibly be maintained in face 
of para. 12 of the plaint which runs as 
follows : 

“That these plaintiffs are still in possession of the 
said Mauzas but the said facts have caused defect in 
their title, hence they seek relief in Court.” 

Vide also the prayer portions of the 
plaint : 

Ji) The Court may be pleased to hold and de- 
clare that the defendazt purchased the disputed 
Mauzas as agent of snd for the plaintiffs and with 
their money at a public sale held on March 17, 1920, 
in Execution Casa No. 599 of 1920 of the First Court 
of Sub-Judge at Gaya, 

“ii The Court may be pleased to adjudicate and 
hold that in the above circumstances and also on 
execution of the deed of relinquishment of claim 
dated August 5, 1925, the said properties belong to 
these plaintifis and that they are in possession of the 
same ” 

‘(iti) The possession and occupation of the plaint- 
ifs over the said properties may be confirmed but if 
forany reason the plaintiffs’ be considered to be out 
of possession, then possession over the same may be 
awarded to them.” 


At one stage the learned Advocate argued 
that it was merely a suit for confirmation of 


possession; but obviously in the faceof the - 


land registration decision and the s. 145 
case plaintiffs cannot be held to be in 
possession for asto the concurrent findings 
of the Courts below that they are in posses- 
sion; what they mean is that they were in 
possession up to the time of these proceed- 
ings. Thesuit thus becomes one in eject- 
ment and they have therefore to establish 
their title. Then it was contended that it 
would suffice if the plaintiffs obtained a 
declaration that the defendant was not to 
interfere with their possession, and again 
that the suit was one for Specitic perform- 
ance of contract but in my opinion all these 
contentions are equally unsustainable and 
it is unnecessary to labour the point 
further. 

The second branch of the argument; for 
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the plaintiffs-appellants merits more con- 
sideration : itis contended that assuming 
the suit was a title suit it did not fall within 
the mischief of s. 66 of the Code Civil Pro- 
cedure because the appellants were in 
possession and that they have acquired a 
title by this fact plus the fact of the deed of 
relinquishmentin their favour and the fact 
that the purchase money was theire in fact ` 
a title by waiver is set up and Mr.* Manuk 
relies very strongly on certain observations 
of their Lordships of the Privy Council in 
Buhuns Kunwar v. Buhoorce Lal (t) and’ 
Lokhee Narain Roy Chowdhury v. K alypudd 
Bandopadhya (2). I emphasise the word 
“obse: vations” because the facts of these 
two cases are not on all fours with the 
present case both the suits having been 
brought bythe certified purchaser and 
the Privy Council held that s 66 was no 
bar tothe true owner as defendant set- 
ting up his title; here the alleged true 
owner is the plaintiff. So far as the 
question of waiver is concerned itis dealt 
with in both these decisions and their 
effect is thus summarised by Sir Arthur 
Strachey, ©. J., in Bishan Dial v. Ghazi-ud- 
Din 3):— 

“They say that the former decisions that where 


the real owner has been permitted to have or retain 
Possession by the osteusible purchaser the latter 


. cannot insist on his certified title to recover do not 


rest on the ground of waiver but upon the legality of 
benami transaction except in so far as such transac- 
tions are restricted by some express statutory pro- 
visions they also say that the mere permission 
to hold possession cannot alone give or transfer a 
title from the benamidar 19 the real owner.” 


Mr. Manuk’s argument based on waiver 
thus receives no support from either of these 
decisions nor does the Privy Council 
decision in Abdul Jalil Khan v. Obaid 
Ullah Khan (1) help the appellants. In 
that case the true owner had a title by 
limitation and the suit was decided on 
that basis. Itistruethat their Lordships 
expressly declined to decide what would 
have been the result ifthe true owner had 
been in possession for less than 12 years. 
Their Lordships dealing with this hypothe- 
sis confined themselves to observing that 
in.such a case he willno doubt have to 
aver and prove as part of his cause of 
action that the auction purchase was made 

(1) it MIA 49 atp 499; 1B WR 157; lJOBLR 
159; 3 Sar P O J 69; 20 E R x7], 

(2) 2 1A 154;93W R 353; 3 


Sar. P O J 472;.3 
Suth PO J122 {P 0), ER 


wi, D 
13) 23 A 175; A W N 1901,44. LANE 


(4) 120 Ind Cas 651: 330W N 1081; A I R 1929; 
PC 223; 57 MLJ 177; 60 W N 637; (1929) A’ L 
J 930; 20 L W395: 500LJ 357; 31 Bom L R 1393; 
51 A 675; 56 I A 330; (1929) M WN 734; Ind Ral 
(1980) P Ò 11 (P O). - 


> 


coed 





w 


(8) 11 M 234, 
. Sey) 49 Ind. Cas. 734; 9 L 
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y 
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3. 
#510) 1C8 Ind. Cas. 11; AIR 1958 P ©75;54M L 
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on his behalf; “but that is not the case 
here,” s ys the judgment, 

“and their Lordships express no opinion about 
this question asit has not been argued before them.” 


So farthen-as the learned Advocate 
seeks to take the case outof s. 66 by the 
fact that he is in possession the weight 
of the case-law is clearly against him. 
Sasti Churn Nundi V. Annopurna (5) is a 
case in fhis favour but that decision must 
be regarded as obsolete and no longer 
good law as it wasnot followed in two later 
Calcutta decisions namely, Hanuman 
Prasad Thakur v. Jadu Nandan Thakur 
(6) and Umasasi Debi v. Akrur Chandra 
Mazumdar (7) as well asin Bishan Dial 
v. Ghazi-ud-Din (3). As was pointed in 
both these Calcutta decisions if Sasti 
Churn Nundiv. Annpurna (5) is good law, 
then its effect is practically torepeal s. 65 
and the same objection applies to 
following Monappa v. Surappa (8). In my 
opinion forthe application of s.66 itis 
immidterial whether the plaintiff -isin pos- 
session. and seeks a confirmation of 
possession or whether he is out of poesession 
and seeks to recover it, 


As to Patrachariar v. Ramaswami 
Chettiar, 49 Ind. Cas. 734 (x) that 
was a case of a paid agent 
using his master’s money and has 


been rightly distinguished by the learned 
District. Judge asnot applying to the fac‘s 
of the presebt case. 

Finally Mr. Manuk argued that he still 
has the bazidawa to fall backon and that 
it operates as a conveyance and also 
that it amounts to an esloppel against 
the defendant asinit he undertook not 
to inteifere with the plaintiffs’ possession. 
That a bazidawa car pass title in such 
a case is according to Mr. Manuk 
the result of the judgment of 
their Lordships ofthe Privy Council in 
Balaram v. Naktu, 108 Ind. Cas. 11 (10). 
In that judgment he again contends there 
are certain observations which support his 
assertion that the bazidawa deed gives 
him a title snd puts him on a better 
footing than if he merely had to rely on 
his possession. That was asuit for specific 


(5) £3 O 699. 

(6, 29 Ind, Cas. 787: 43 O 20, 20 C W N 147. 

(7) $2 Ind. Cas. 984; 58 C 297; 30 OW N 160; A I 
R1926.cel 542. 


W 276; (1919) M w N 


ante 


J 462; 47 O Ld 418; z4NL R 59; 30 Bom. L R821; 
27 LW 807 (P O). annie 
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performance of a contract for sale based 
on a certain letter and the Judicial Com- 
mittee held that the :suit is barred 
by s. 66 of the Code of Civil Procedure. 
Asto the observations on which Mr. Manuk 
relies, they were made in the following 
circumstances. Their Lordships had under 
consideration the authenticity of a certain 
letter on which plaintiff based his claim 
for specitic performance of the agreement 
and in considering the genuineness of that 
letter they were taking into consideration 
as one of the tests the fact that the 
defendant had not executed a conveyance 
or deed of release in respect of the village, 
vide p. 14 of the report of that case in 
108 Ind. Cas. Mr. Manuk argues 
from this discussion that a conveyance and 
adeed of release are on the same footing 
but it is clear that their Lordships were not 
considering the matterfrom that point of 
view, they were only applying atest of 
the genuineness of the deed. It is well 
established that title cannot pass by a 
mere admission which is what the bazidawa 
contains with an undertaking not tointerfere 
with plaintiffs’ possession vide for instance 
Jadu .ath Poddar v. Rup Lal Poddar (11), 
“jt is weli settled” says Mukherjee, J. in 
that case. — i, 


“That titletoland cannot 
the statute requires a deed” 
andthesame view in effect was taken in 
the case to which I have referred already in 
Bishan Dial v. Ghazi-ud din (8). Sir Ar- 
thur Strachey, C. J., there observed : 

“In cases arising after the passing of the Transfer 
of Property Act and subject to its provisions, it is 
more than ever true that the mere permission to hold 
possession cannot alone give or transfer a title from 
the benamidar to thereal owner, nor dol see how, in 
the case of property exceeding Rs 100 in value, such 
a transfer could legally be effected except by means of 
a registered instrument.” 


pass by admission. where 


Two other casesmay be referred to also 
in this connection, namely Bhupendra 
Narayan Sinka v. Rajeshwar Prasad Bha- 
kat, 1U6 Ind. Cas. 117 (12), and a decision 
of this Court in. Gobind Prasad - v. 
Jagdeep Sahai, 77 Ind. Cas. 252 (13), 


- appellants therefore can get no benefit from 


this deed of relinquishment. . 

So far as estoppel is concerned, the mat- 
ter seems to me to be clear, it is not a ease 
of estoppel: plaintiffs were not induced to 
change their position in any way by the 


( 1) 33 O 976; 10 O W N 650; 4C LJ 22, 

(12) 106 Ind. Cas. 117; 32 U WN 16; 46 C L J 307: 
55 O 35. i . 

(13) 77 Ind. Cas. 252; 1 Pat. L R 316; A IR 1924 
Pat. 185. . a apan fu s ; 
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execution ofthe bazidawa. Itis true that 
the result of the decision may, on the facts 
found, te that the defendant acqnires a 
valuable property by fraud, -but the plaint- 
iffs have only themselves to thank for the 
result which is what the Legislature in- 
tended; and the case serves as a useful 
illustration of the dangers of indulging in 
benami transactions. [n my opinion there- 
fore, the decision of the learned District 
Judge is quite correct and I would dismiss 
the appeal with costs. 

Mohammad Noor, J.—I entirely 
agree. I would however, like to add a 
few remaiks of my own. ; 

The gencral result of the case-law on 
s. 66 of the Civil Procedure Code and on the 
corresponding section of the old Code is 
thatihe suit of a plaintiff, who bases it on 
the ground that he was the real purchaser 
at a Court sale and that the certified pur- 
chaser was not really so, must fail But 
if the real owner is in possession of the prop- 
erty and the certified purchaser wants to 
take advantage of his name. being in the 
sale certificate and brings the suit on that 
basis the real owner can successfully defend 
- iton the ground of his being the real pur- 
chaser. In my opinion, under the law as 
was contended by Mr. Manuk the title is 
with the real owner, but he is debarred 
under s. 66 of the Civil Procedure Code to 
make that title a ground of a suit as a 
plaintiff, though that title is a good defence 
ina suit brcught by the certified pur- 
chaser. Furthermore, if the plaintiff does 
not base his suit upon the title which in my 
opinion, he undoubtedly has on account of 
his being the real purchaser at the Court 
sale, but on some other title subsequently 
acquired, his suitdoes not come within the 
mischief of s. 66 of the Civil Procedure 
Code. If, for instance, the plaintiff con- 
tinues in possession for more than 12 years, 
this possession by ilself gives him a title 
independent of the title which he hadon 
account of his being the real purchaser at 
the Court sale and if he is subsequently 
dispossessed his suit based upon this 
possessory title will, as was pointed out in 
the case of Abdul Jalil Khan v. Obaid 
Ullah Khan (4) succeed. In this particular 
case Mr. Manuk has attempted to show 
that his suit is not based upon the ground 
of the plaintiff being the real purchaser at 
the Court sale but is based upon something 
which happened since that sale, namelv, 
the possession and the bazidawa. The 
difficulty in the way of Mr. Manuk is, first 
of all, that the plaint clearly shows that the 
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suit was based upon the ground that the 
plaintiff was the real purchaser at the 
Court sale, and therefore was based on the 
original title acquired at the Court sale, 
and not upon any title subsequently ac-' 
quired, as was the case in Abdul Jalil 
Khan v. Obaid Ullah Khan (4), in which the 
title was acquired subsequent to the sale by 
12 years’ possession. Assuming however, 
that we can read the plaint as Mr. Manuk 
asks ustoread, none of these “two facts, 
namely the possession or the bazidawa or 
both, is sufficient to entitle the plaintiff to 
get a decree for possession. As has been 
pointed out by my learned brother, neither 
the bazidawa nor the possession for less than 
the statutory period creates any title. 
Therefore, if the plaintiff can succeed, he 
can succeed only onthe ground that he was 
thereal purchaser at the Court sale, and 
this he cannot do on account of the express 
prohibition of s. 66. 

I therefore agree in holding that the ap- 


peal f.ils and must be dismissed with 
costs. 
N. Appeal dismissed, 


_ ALLAHABAD HIGH COURT .- 

First Appeal from Order No, 225 of 1923 , 

January 23, 1934 
Trou AND Kiscu, Jd. 
Lata PEAREY LAL DEFENDANT 
— APPELLANT 
versus 
MAHESH CHANDRA, MINOR, THROUGH 
Musammat KANTA BAI aNnp ornERs— 
PLainrirrs— RESPONDENTS 

Civil Procedure Code (Act V of 1408), Sch. II, 
para. 14—Anrbitrator neglecting to decide an issue 
referred—Award of money to cne party, which 
represented proceeds of bribes extorted from public— 
Award, if vitiated—Decree intermsof award, seiting 
aside of— Ex turpi cause non oritur actio—Scope of 
— Penal Code (Act XLV of 1861), s.161 Proceeding 
under, against parties— Propriety of. 

Where an arbitrator to whom the matters in 
dispute were referred neglected to decide an issue 
which was referredto him by the parties to the 
arbitration and he awarded asum of money to one of 
the parties tothe arbitration, which represented the 
proceeds of bribes extorted from the public; 

Held, that the award could not stand and that the 
order directing a decree to be prepared embodying 
the award should be set aside. 

No litigant is entitled to maintain a suit which has 
its origin in a disgraceful cause: ex turpi cuuse non 
oritur actio, 

[Aa ıt appeared from the admission of ` 
the parties that both the parties were guilty of an. 
offence under s. 161, Penal Code, in baving take ' 
bribes by looting the public dishonestly, the High 
Court directed that they be ordained to show cause. 
why they should not be prosecuted for an offence 
under s. 161.] < 
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F. A. froin the Order of the Subordinate, 
Judge Aligarh, dated November 4, 1932. 


Messrs. P. L. Banerji, Panna Lal and 
Kamta Prasad, for the Appellant. 
S. B. L. Gaur, for the Respondent. 


Judgment.—This isa first appeal from 
the order of the learned Subordinate Judge 
of Alig@rh, dated November 4, 1932. The 
order isin the following terms: — 

“The award, dated September 29, 1931, shall be 
filed and a decree shall be framed accoraing to the 
award, The award shall form part of the decree. 
The plaintiffs shall get their costs from the defend- 


t. 

Lala Laeq Chand, plaintiff No. 1, was the 
Government treasurer in the district of Ali- 
garh. Plaintiff No. 2, Lala Gulabchand is a 
brother of Laeq Uhand, plaintiff No. 3, Lala 
Krishan Kunwar, a minor is another brother 
of Laeq Chand, The defendant Lala Piare 
Lal isthe agent of Lala Laeq Chand. He 
acted as agent to Lala Leaq Chand’s father 
Lala Phul Chand who died in 1929. He 
has acted since 1929 as agent to Lala Laeq 
Chand. Lala Phul Chand was the Govern- 
ment Treasurer in the district of Aligarh. 
Lala Laeq Chand succeeded his father as 
Treaswer in 1929. The Treasurer appoints 
tehvildars who, in various Tehsils in the 
district of Aligarh, received dues on behalf 
of the Government treasury The defendant 
supervised the tehvildars and also acted as 
agent for Lala Phul Chand and Lala Laeq 
Chand in connection with their private affairs, 
the collection of rents and so forth. In the 
year 1931 there was a dispute between the 
plaintifis and the defendant on the question 
as to how much was due by the defendant 
to the plaintiffs on an accounting. The” 
dispute was referred to arbitration and the 
learned District Judge appointed Rat 
Bahadur Babu Sohan La: Pleader in Aligaih, 
as arbitrator. In the words of the 
arbitrator's award the dispute between 
- the parties was in respect of some 
mattes relating to the Aligarh treas- 
uries and other private atiairs. The 
arbitrator having heard evidence and 
arguments on behalf of both parties issued 
his award on September 22, 1931. In this 
award he found on an _ accounting 
Rs. 16,953-6-3 due by the defendant to 
the plaintiffs. The defendant refused to 
cobtemper this award, ‘hereupon the 
<plaintifi applied in the Court of the learned 
Subordinate Judge of Aligarh for the 
preparation of a decree embodying the 
‘award. The learned Subordinate Judge 
after hearing arguments of parties ordered 
the preparation of the decree embodying the 
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arbitrators award. This is the order 
against which the defendant has preferred 
the present appeal. 

Learned Counsel for the appellant has 
challenged the order of the learned Sub- 
ordinate Judge on the ground that the 
award which is to be embodied in the 
decree is invalid for certain reasons. He 
contends that the award is invalid under 
para. l} of Sch. II of the Code of Civil Prc- 
cedure and that the award should be set 
aside. In support of this contention 
learned Counsel has drawn our attention to 
the fact that in the course of the award 
the learned arbıtrator has found a sum of 
Rs. 4,000 due to the plaintiffs by the 
defendant. It appears clear tous from a 
consıderation of the record that this sum 
of Rs. 4,000 which is alleged to be due 
under certain promissory notes and hundis 
is connected with the transaction between 
the defendant and the plaintiffs’ firm 
Man Singh Jawahar Lal. Dealing wih 
the accounts between the defendant and 
the plaintiffs’ firm, the arbitrator in the 
pom of m award Paten :— 

‘IT fin at Lala Piar i 

resporsible for rendition of ga ana 6 is 
the firm Man Singh Jawahar Lal or the firm in 
Sarai Khirni and no amount is due by him in 
respect of both the firms aforesaid. After this 
decision there isnoneed of recording a finding on 


issue No.5 which relates to the fact that the amo 
ofthe said firm are barred by limitation.” oe 


Despite the finding of the learned arbitrator 
that the plaintiffs are not entitled to 
rendition of accounts in respect of the firm 
already mentioned by the defendant and 
his refusal therefore to consider issue No. 5 
he awards sums amounting to about 
Rs. 4,000 which are sums covered by the 
defendant’s plea of bar. In our opinion 
therefore, the learned arbitrator has clearly 
been guilty of an irregularity under r. 14 
of Sch. IL of the Code of Civil Procedure 
inasmuch as he has leit undetermined some 
of the matters referred to arbitration, The 
question whether the loans in respect of 
which he awarded the plaintiffs the sum of 
Rs. 4,000 were time-barred was raised by 
the parties in issue No. ə. The arbitrator 
has neglected to consider and decide this 
issue and we are of opinion, therefore, that 
his award is vitiated by this fact. 


Learned Counsel for the appellant further 
challenged the award of the arbitrator on 
the ground that he had not allowed the sum 
of Rs. 2,000 which was alleged to have 
been admitted by the plaintiffs to be due to 
the defendant’s mother to be set off against 
the sums due by the defendant to the 
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plaintiffs although it was a matter of agree- 
ment between the parties that set off should 
be allowed. From the information before 
us itis not Clear that the arbitrator was 
informed that this sum of Rs. 2,060 was by 
consent of parties to be allowed to be set off 
against the sums due by the defendant to 
the plaintiffs. In these circumstances we 
are not prepared to hold that the arbitrator's 
award is vitiated because this sum has not 
been set off. : 
The award of the arbitrator was challeng- 
ed upon another ground which is embodied 
in the defendant’s grounds of objections to 
the order of the learned Subordinate Judge. 
This objection is stated as follows:— 
“7thly:—Because the sum of Rs, 18,000 admittedly 
consisted of bribery items and was not proved by 
any direct evidence, the action of the arbitrator in 
allowing the said sum in utter disregard of its 
immoral nature amounted in law to misconduct on 


his part ” 

In the course of the proceedings before the 
arbitrator the parties admitted that a sub- 
stantial portion of the sum of Rs. 18,000 
which the arbitrator has found to be due 
by the defendant to the plaintiffs consisted 
of bribes taken from persons who paid dues 
to the Government sub-treasuries. It 
appears that the treasurer who is appointed 
by the Collector of the district himself 
appoints an agent whose duty it is 
to arrange for the collection of the sums 
which are due by members of the public 
to the Government. This agent in the 
present case is the defendant. He is in 
charge of the tehvildars who acutally make 
the ‘collections from the public. These 
tehvildars, it would seem, are in the habit 
of taking bribes from members of the 
public who come to pay Government dues. 
A proportion of the bribes collected is 
passed on from the tehvildars to the agent 
who is expected to pass on a proportion 
thereof to the treasurer. In the present 
case the defendant appears to have collected 
from the tehvilddrs large sums in respect 
of the bribes taken from the public by 
them. He has failed to account for a 
proportion of the sum so collected by him to 
the treasurer. In this instance a large pro- 
portion ofthe sumof Rs. 18,000 is claimed 
by the treasurer as his share in ‘the 
bribes taken from the public by the 
tehvildars. All thisis a matter of admis- 
sion by the parties. 

The arbitrator by awarding the sum of 
Bs. 18,000 to the plaintiffshas enabled the 
plaintiffs by process of law to recover 
tainted money. Itis quite clear from the 
nformation -before-us that, the , treasurer, 
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the agent and the tehvildars have been 
engagedin a nefarious scheme to loot an 
ignorant and helpless public. The plaint- 
iffs claim their share in the loot. It 
is a well decided principle of law that 
Courts will not assist litigants to recover 
moneys which are so tainted. It appears 
to us that the plaintiffs and the defendant 
have been guilty of an offence undg s. 161 
of the Indian Penal Code. The money. 
which the plaintiffs claim in respect of, 
these bribes issimply loot taken dishonest- 
ly from the public. 


who sues his partnerin crime for his share 
in the loot. Indeed the position of the 
plaintiffs insome respects is more contemp- 
tible than that of a dacoit. The dacoit at 
least comes into open conflict with the 
forces -of law and order and risks, 
it may be, his life in the course of his 
depredations. The plaintiffs in the present 
case however have conducted their 
nefarious activities under the authority and 
protection of the Government. They do 
not appear before us in a white sheet to 
unimpeachable moral rectitude but rather 
in the guise of self-confessed criminals.. It 
is a well known legal maxim that he who 
comes into Court must come with clean 
hands. The parties to this dispute appear 
before us with hands dripping with the 


grease and slime of bribery and corrup-’ ; 


tion. We make bold to say that there 
has seldom been a more impudent and 
arrogant claim preferred by a litigant in. 
a Court of Justice. The impudence and 
audacity of the plaintiffs are only equalled 
“by the brazen effrontery of the defendant. 

No litigant is entitled to maintain a suit 
which has its origin in a disgraceful cause.- 
Ex turpi cause non oritur actio. It is clear 
tous that for the reasons we have given‘ 
the arbitrator ought never to have under- 
taken this arbitration and the plaintiffs 
are not entitled to maintain an application 
upon the basis of the arbitrator's award.. 
It istrue that the result is that the de- 
tendant is left with a large.sum in his 
hands which under his arrangement with 
the plaintiffs he should have handed to 
them. He is entitled to take what satis- 
faction he can out of the other equally 
well known maxim in pari delicto potior 
est conditio possidentis. 

The Court if it upheld the order of the 
learned Subordinate Judge would he con- 


niving at a widespread fdishonest scheme- 


for extorting bribes from the public, though 


„the practice iş widespread, it is nonethe-, 


The position of the- 
Plaintiffs is little better than that of a dacoit. 


j 
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less criminal. The law upon this matter 
has been long established in our British 
system of jurisprudence. It was laid down 
“80 far back as ‘the year 1725 in a case 
which is mentioned ‘in Lindley on Part- 
nership, 9th edition, p. 124. The learned 
author’s note upon this case is as follows: 
“(a) Everet v Williams, 2 Pothier on Obligations, 
by Evans, p 3, note citing Europ. Mag. 1787, 
Vol. IL p. 260. Some interesting particulars re- 
lating to be: case will also be found in the Law 
Quarterly, Vol. 1X, p. 197. 
by one highwaymen against another for an account 
of their plunder, The bill stated that the plaintiff was 
skilled in dealing several commodities. such as plate, 
Tings, watches, etc., that the defendant applied to 
him to become a partner; that they entered into part- 
nership, aud it was agreed that they should equally 
provide all sorts of necessaries, such as horses, 
saddles, bridles, and equally bear” all expenses, on 
the roads and at inns, taverns, alehouses, markets 
and fairs; that the plaintiff and the defendant 
~ proceeded jointly in the said business with good 
Success on Hounslow Heath, where they dealt with 
@ gentlemanfora gold watch; and afterwards the 
defendant told the plaintiff that Fiuchley, in the 
county of Middlesex, was a good and convenient 
place to deal in, and that commodities were very 
plentiful at Finchley, and it would be almost all clear 
gain to them; that they went accordingly, and dealt 
with several gentlemen for divere,watches,rings,swords, 
canes, hats, cloaks, horses, bridles, saddles and other 
things; that about a month afterwards the defendant 
informed the plaintiff that there was a gentleman 
at Blackheath, who had a good horse, saddle, 
bridle, watch, sword, cane and other things to 
dispose of which he believed might be had for 
little or no money; that they accordingly went and 
-met with the said gentleman, and after some small 
discotirse they dealt for the said horse, ete., that 
the plaintif and the defendant continued their 
joint dealings together until Michaelmas, and dealt 
together at several places, viz., at Bagshot, Salisbury, 
Hampstead, and elsewhore to the amount of £2,000, 
and upwards. The rest of the bill was -in the 
ordinary form fora partnership account, The bill 
is said to have been dismissed with costs to’ be paid 
by the Counsel who signed it; and the Solicitors for 
the plaintif were attached and fined £50 apiece. 
The plaintiff and the defendant were, it is said, both 
hanged, and one of the Solicitors for the*plaintiff was 
aiterwards transported.” 2, 
“ This case has been followed in a number 
of subsequent decisions in the Courts in 
England. Applying the principle we 
hold that the plaintiffs cannot by process 
of law recover any share ın the bribes taken 
` from the public. ae 
The result is that we hold that arbi- 
trator’s award is vitiated in the first in- 
stance because he has neglected to decide 
an issue which was referred to him „by the 
“parties to the arbitration and in the 
second place because he has awarded a 
sum of money to one of the parties to the 
arbitration, which represented the pro- 
ceeds of bribes extorted from the public. 
It follows that the award cannot stand 
and that the order of the learned Subordi- 
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nate Judge that a decreas be prepared 
embodying the award must be set aside 
We, therefore, allow this appeal, set aside 
the decree of the Court below and dismiss 
the application of the plaintiffs for making 
the award a rule of the Court. Under the 
circumstances we order the -parties to bear 
their own costs. 

That however does not conclude the 
matter. It would appear to us from the 
admissions of the parties to this appeal 
that beth the parties have been guilty of 
an offence under s. 161 of the Indian Penal 
Code. We forbear at this stage to consider 
the evidence against the parties. We feel 
bound however in the circumstances to 
direct that the parties to be ordained to show 
cause why they should not be prosecuted 
for an offence under s. 161, Indian Penal 
Code. Notice willbe issued to the parties 
to show cause on February 19, 1934, why 
should not be instituted 
against them under s. 161, Indian Penal 
Code. . 

N, Order accordingly. 


CALCUTTA HIGH COURT 
Second Civil Appeal No. 118 of 1933 
May 24 1933. 

MITTER AND HENDERSON, JJ. 
RAJENDRACHANDRA SARKAR 
APPELLANT 

VETSUS 

BIPINCHANDRA SHAHA BHAUMIK 

AND OTHERS—ResPONDENTS. f 

Presidency Towns Insolvency“ Act (III of 1909), 
ss. 17 and 46—Civil Procedure Cod2 (Act Y of 1908), 
ss. 47, 145 and O. XXXVIII, vr. 9— Transfer of 
Property Act (IV of 1882), s. 67—Ezxecution by 
secured creditor—Judgment-debtor becoming insolvent 
—Leave of the Court if necessary—Oficial Assignee, 
uf necessary party—Security, if can be enforced in 
execution—Mainiainability of suit under s. 67, Transfer 
of Property Act—Who can contest execution ‘on 
judgment-debtor's insolvency. - | 

The Official Assignee is a necessary party. to 
proceedings taken in the course of execution of a 
money decree against an insolvent. lt is not neces- 
sary that leavc of the Court has to be obtained and 
the earlier part of s. 17, Presidency Towns Insolvency 
Act, applies only to such debts as are provable in in- 
solvency, The earlier part of s. I7 applies to debts 
as are provable only in insolvency. A secured 
creditor, therefore need: not take leave under s 17. 
Kala Chand ‘Banerjee v. ` Jagannath Marwari (1), 
White v. Sunmons (2), relied on. 

A security bond executed by judgment-debtor in 
order to remove the attachment before judgment, 
can be enforced in execution, It is not necessary 
to bring suit under s.- 67, Transfer’ of Property Act. 
1 Nandi (3), 
Raj Raghubar Singh v. Jai Indra Bahadur Singh (4), 
relied on. 

On the judgment-debtor becoming insolvent the only 


` person who has got an interest to:contest the execution 


a 


“February 14, 1933. 


' a Mitter, J. 
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is the Official Assignee. Kala Chand Banerjee v. 
Jagannath Marwari (1), relied on. 

S. C. A. from an orig 
Second. Sub-Judge, 


inal order of the 
Faridpur, 


Messrs. Bijaykumar Bhattacharjya and 
Jate-ndra Mohan Chaudhuri, for the Ap- 
pellant. < 
. Messrs. Surendranath ‘Das Gupta and 
Pareshlal Shome, for the Respondents. 


out of’ certain proceedings taken in the 


‘course of execution of a: decree for money 


obtained against him. In order to appreci- 
ate the points in controversy in the present 
appeal a few facts must be stated. It 
appears that a suit was brought against the 
‘appellant for a certain sum -o 
money of about Rs. 12,090 by _ the 
decree-holders-repondents. In that suit, a 
‘rule was issued for attachment of the appel- 
lant’s property before judgment. -In pursu- 
ance of an order made inthe course of the 
suit; under the provisions of O. XXXVIII 
r. 5, Civil Procedure Code, certain prop- 
erties were furnished as securities, in the 
event of a decree being ultimately obtained 
by the decree-holders. The security bond is 


to be found inthe appendix to the paper- 


book. The only portion which is material 
and needs to be quoied is this: 

I, accordingly exezute this eecurity bond by bypo- 
thecating as security whatever right, title and interest 
I personally have in the properties stated in the 
schedule to the plaintiff's application and. described 
in the schedule’ below;and I agree that, ifthe said 
suit be decreed, whatever title and interest | may 
have inthe properties stated in the schedule below 
shall remain liable for thesaid decretal amount. If 
I do not amicably pay up the said decretal amount 
you chall be competent to realize the said decretal 
‘amount with costs by the auction sale of the title and 
interest | have in the properties described in tke 
schedule below. — on oe 7 

“On August 7, 1931,a decree for a sum of 
Rs. 8,065 was passed in favour of the res- 
pondents; and on February 2, 1932, the 
present execution case was started, which 
haa led to the -present appeal. On Febru- 
ary 13, 1930, one of the creditors of the 
appellant applied in the Insolvency. Juris- 
diction of the High Court to have thé appel- 
lan ‘adjudicated an insolvent and on 
March 1, 1932, the judgment-debtor was 
adjudicated aninsolvent, On March9, 1932, 
the solicitor for the petitioning creditor inti- 
mated to the Court, which was executing 


the decree of the respondents, that the- 


jydgment-debtor had been adjudicated an 
insolvent. On March 24, 1932,. execu- 
tion was stayed. On May 6, 1932, the decree- 


holder respondent applied for cancellation 


datéd: = 


This is an appeal on be-. 
‘half of the judgment-debtor and arises 


9 to 


=” 


of the stay order on the ground that by ` 


; wx virtue of the security bond, which had just 
“been referred to, they wee secured creditors 
and were not ‘bound. by=any orders that 


may be paseed in course of the insolvency 
proceedings as they. stam 
ptey.. On May 7, 1932, this order. which was 
made-ex parte, was withdrawn. . On 
May 14, 1932, a direction was 
notice do issue to the Oficial As&gnee for 
seltling the sale proclamation under the prc- 
visions of O. KAI, r. 66, Civil Précedure 
Code and this notice was served'on the 
Official Assignee in whom the appellant’s 
estate had vested after the order of adyndica- 
tion. On November 24, 1932, the Official 
Assignee wrote a letter in which he. drew 
the attention of the Judge to the provisions 


iven tbat - 


d outside’ bankru- ’ 


x 


of s. 17, Presidency Towns Insolvency Act # 


Act III of 1999. The contention which was.. 


raised before the lower Court was based on.” 


this letter and was to the effect that unless. 


the leave of the Insolvency Court was ob: . 


tained, having regard to the provisions. of 
s. 17, this execution could noi proceed. 
This isone of the contentions which has 


been raised before us, as this was overruled . 


by the Subordinate Judge. 
objection was taken before the lower Wourt 


A further . 


to the execution, on the ground that- the : 
security bond cannot be enforced in -execu- `- 


tion, but canonly be enforceable by a Buit: 


ae 


having regard tos. 67, Transfer of Property . 


Act. This contention was also overruled by 
the Subordinate Judge, who has directed 
the execution to proceed and has held that 
the order of adjudication does not’ affect the 


‘right to execute the decree against the*judgr 


ment-debtor by sale. He has accordingly 


withdrawn, as has already been stated, the - 


stay order. Against this order the..“present 


appeal has been brought. , Sara 

Mr. Bhattacharjya, who has addressed 
avery forcible argument to ys, has raised 
substantially two contentions: which deserve 
notice. 


the question as to whether the respondents 


In the first place, he contends ‘that ` 


are secured creditors could not+be decided = 


in theahsence of the Official Assignee ‘in 
whom‘the appellant’s estate has vested after 
the order of adjudication; and for that -pur+ 
pose it: was necessary to obtain the léave of, 


the High Court inits original jurisdiction hav- 7 


ing regard to the first pa:t of the provisions 
ofs. 17, Presidency Towns Insolvency Act. 
We are of opinion that this contention cannot” 
be accepted, for the proviso to s. 17 makes it 
clear that the earlier part of section shall 
not affectthe power of any secured creditor 


to realize or otherwise deal with his security «+ 
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‘in the same; manner as he would have been 
entitled to realize: or deal with it as if the 


section-had nat been passed. The effect of. 


this proviso came up for consideration befSre 
their Lordships of the Judicial Committee 
of the Privy Council ina recent case, where 
their Lordships were considering the cor- 
respondjng provisions of the Provincial 
Insolveby Act; and im the case of Kala 
Chand Banerjee v. Jagannath Marwari (1), 
the remarks ‘which were made by their 
Lordships are pertinent to the matter now 
in controversy and may be usefully quoted 
here. Inthe case of Kala Chand Banerjee 
V. Jagannath Marwari (1), their Lordships, 
after quoting the provisions of s. 16, sub-s. (5), 
Provincial Insolvency Act, which is the. same 
as the provisotos. 17, Presidency Towns In- 
solvency Act, proceeded to observe as fol- 
lows; 

“The learned Judges of the High Court interpret 
this clause as inferring that the secured creditor is 
entitled to deal with the security as though there had 
been no vesting in the Court or the Neceiver. Their 
Lordships are clearly of opinion that this construc- 
tionofthe clause cannot be supported. That the 
rights of the secured creditor over a property are not 
affected by the fact that the mortgagor or his heir has 
been adjudicated an insolvent is, of course, plain, but 
that does not in the least imply-that an action against 
him may proceed in the absence of the person to whom 
the equity ofredemption has been assigned by the 
operation of law. The latter alone is entitled to transact 
in regard to it, and he, and not the insolvent, has the 
sole interest in the subject-matter of the suit. To him 
therefore. must be given the opportunity of redeeming 
the property, The contrary view would encourage col- 
lusive arrangements between the secured creditor and 
the insolvent and might involve the sacrifice of valu- 
able equities of redemption which ought to be made 


‘available for the benefit of the unsecured creditors of 


the insolvent with whose. interests the Receiver is 
charged.” 


It-appears therefore clear tha‘, the Official 
` Assignee is.a necessary party to the present 
proceedings and the decree-holders respon- 
dents have taken all the steps which lay.in 
their power of making the Official Assignee 
a party to these. proceedings. It is not 
necessary that leave of the Court has to be 
obtained and the earlier part of s. 17. applies 
only tosuch debts as are provable in insol- 
‘vency. It has been strenuously argued 
on behalf of the appellant with reference to 
some of the provisions of the statute made in 
8.46 and other sections that’ the debts of 
secured. créditors respondents are also debts 
-which are provable in insolvency. That is a 
position which cannot be sustained, for, as 
it has been said, and rightly said, that 
generally, a secured creditor stands outside 
` (1) 10L Ind. Cas 442: A IR 1927P, 0. 108; 54 I 
A 120, 54 U 595, 29Bom L R 832; 52 ML J 7314; 
SLO WN 741; 45 OLS 514;° 25 AT. J 621; (1927) 
M W N 485; 39ML T5; 26 L W 268 (P.O), ` 
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the bankruptcy. See the case of White v. 
He may: rely npon thesecuri- 
ty and need not prove for the’ whole debt. 
A secured creditor who comes in under the 
insolvency has only three courses open to 
him, namely, (1) that he may realize the 
security and then prove’for the balance; (2) 
he may surrender the security and prove for 
the whole debt, and (3) he may state the 
whole valuation at which he has assessed 
the security and then prove for the balance 
after deducting the assessed value. The 
provisions of s. 46, to which reference has 
been made, really refer to a secured creditor 
who has taken any of the three courses to 
which we have. just referred. It does not 
apply to a secured creditor who wants to 
enforce his security. We are of opinion 
therefore that the first ground which is 
based on the want of leave of the High Court 
ue its original jurisdiction must therefore 
ail. - 


The next and the most substantial 
ground on which this appeal is rested is 
that, having regard to the furm of the 
securi'y, the proper remedy for the de- 
cree-holders was to proceed.to enforce the 
security by a suit instituted under s. 67, 
Transfer of Property Act. The Subordinate 
Judge has, in rejecting this contention, 
relied on two decisions: one of this’ Court 
and the other of their Lordships of the 
Judicial Committee of the Privy Council. 
In the first case of Jyoti Prakash Nandi 
v. Mukti Prakash Nandi (3), it was held, 
that in circumstances similar to the present, 
that the security bond, which is in the 
form in which the present security bond 
is taken, namely, (a bond in favour of the 
Court) could be enforced in execution. It 
is said that that case is distinguishable ` 
in 
that case, the security bond was executed 
after the decree and, in. the present case, 
this bond was taken prior to any decree 
having been passed in the suit. It was 
taken as.a security. at the stage of the 
proceedings under O. XXXVII, r. 5 of 
the Code. But to this a complete answer 
is furnished by the decisionof their. Lord- 
ships. of the Judicial Committee in the 
case of Raj Raghubar Singh v.Jai -Indra 
Bahadur Singh (4). . There, as will appear 
from an examination of. the passage in 


(2) (1871) 6 Oh, 555. 40 L J Ch 6+9; 19 W R 939. 
(4)81 Ind. Gas. 734; A IR 1924 Cal. 485; 51°0 
à - 
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(4) 55 Ind. Cas; 559; A- I R 1919P O 50; 46- I-A 
228; 22 O O 212z; 6.O L J632; 38 M L J. 302; Ig A 
L J 263; 22 Bom, L R 521; 13 LW 820; 42 A 158 (P. 0), 
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their Lordships'- judgment, at p. 1672 
the- security bond. was taken for mesne 
profits during the pendency of an appeal 


and their Lordships. of the Judicial Com- . 


mittee said that although the bond isnot 
in:favour of any particular person, but 
was in -favour of the Court, there must be 
some mode of enforcement and that the 
only mode of enforcement must be by 


the Court making an order in the suit- 


upon an application to which the sureties 
are parties, that- the property charged be 
sold unless, before a day named, the sure- 
_ ties find the money. It is said thatthere 


must be an assignment by the Court in- 


favour of the present respondents. That 
argument is not supported by any authority 
and it is said in this very case that: 

“It is suggested that they are bound to the 
Court. But the Court is not a juridcial person. 
6 cannot be sued. It cannot take property, and 
as ‘it cannot take property, it cannot assign it. It 
remains, therefore, that there is an unquestioned 
liability, and there must’ be some mode of enforcing 
it and that the only mode of enforcing it must 


be by the Court making an order in the suit upon: 


an application to which the sureties are parties.” 

_ jt follows, therefore, | that the Subordi- 
nate Judge was quite right in coming to 
the conclusion that this security bond 
could be enforced in the course of execu- 
tion. It seems to.us somewhat strange 
that the present appellant should contest 
the execution proceedings seeing that he 
has got absolutely ‘nointerest in the prop- 
erty and as has ‘been pointed out in 
the passage to which I have already re- 
ferred inthe decision of their Lordships of 
the Judicial Committee in the case of 
Kala Chand Banerjee v. Jagannath Mar- 
wari (1), that the only person who has 
got an interest to contest this execution 
is the Official Assignee and as the Judi- 
cial Committe pointed out 


“he and he alone is the person who has the 
right to contest theapplication or prefer an ap- 
peal against the order refusing the objection” 


In these circumstances, the appeal 
should be dismissed. There will be no 
order as to costs. N»>orderneed be made 
onthe application, 7 

Henderson, J.—I agree. The respond- 
ents do not contend and never have con- 
tended that the Official Assignee was not 
a necessary party to their application. In 
fact, they took all the steps thatlay with- 
in their powerto bring him before the 
Court. It appears from a letter whichhe 
wrote tothe learned Subordinate Judge 
that he stated that he wasnotin a position. 
to take any steps inthe matter without the 

“Page of 42 A—[Ed.] Se per ye 
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leave of the Insolvency Court; and that ` 
objection has now been taken on the- 
part of the judgment-debtors. I entirely : 
agree thatthat is not the meaning of: 
s. 17, Presidency Towns Insolvency Act. ° 
It is quite clearthat the learned Subordi- “ 
nate Judge had jurisdiction to determine 
what order was to be passed on ,the ap- 
plication for execution made by the res-. 
pondents. Supposing that the Insolvency - 
Court refused leave to the-Official Assignee - 
to appear, clearly it would not have any 
effect onthe rights of the respondents; 
the only effect would ke that the equity of 
redemption would not berepresented in the 
proceedings. On the other points, T 
have nothing to add to what has fallen. 
from my learned brother. : 
D. > Appeal dismissed. 
ALLAHABAD HIGH COURT. | 
Criminal Revision Application No. 822 ` ' 
of 1933. f 
November 8, 1933 
BENNET, J. ` 4 
JAGANNATH-—APPLIOANT 
versus i 
EMPEROR—Oprosite Party - > 
Criminal Procedure Code (Act V. of 1898), ss. 179 
and 181—Breach of trust— Residence of complainant 
—Whether decides jurisdiction—Complainant in 
Jhansi— Breach of trust committed at Calcutta— 
Jhanst Courts’ jurisdiction .to entertain complaint. 


ware Code (Act XLV of 1860), s. 408— Criminal 
trial, 


Section .179, Oriminal. Procedure Code, cannot be 
extended to hold thata trial -for criminal breach of 
trust committed in Calcytta can- be held in Jhansi 
merely because the owner happens to reside in Jhansi. 
The criterion- ofthe residence ‘cf the. person who 
suffers wrongful lose is not a: correct criterion. - 
“Where the accused persons were not employed to 
collect money forthe shop in Jbansi nor were they 
employed to bring money to Jhansi which they had 
collected, but on thecontrary they were employed to 
look after a business ia Calcutta and their only connec- 
tion with Jhansi wasto render annual accounts :... 

Held, that the Jhansi Court-had no jurisdiction 
to try a complaint against’ the accused of an offence « 
under s. 408, Penal Code committed at Calcutta. < 

Cr. R. from an order of the Sessions Judge, 
Jhansi, dated September 4, 1933, i 


Mr. N. C. Vaish, for the Applicant. 


Order.—Thisis an application in re- 
vision raising a point of the-jurisdiction of 
criminal Courts on a charge under 's. 408, 
Penal Code. The Magistrate held that he 
had no jurisdiction to try the charge under 
that section and the learned Sessions Judge 
of Jhansi has upheld that order. The com- 
plainant Jagannath resides in Jhansi dis- 
trict where he has a shop and he opened a 
branch in Caleutta and placed it under the 
charge of the accused Mukhram. The 


=. 
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other accused Debi Sahaiis a nephew of 
Mukhram. The complaint sets forth that 
accounts of the Calcutta shop were to be 
rendered in Jhansi district. Apparently 
these accouuts were to be rendered annually 
and the account is a statement of account 
and it wasnot intended that the account- 
books were to be sent. As no accounts 
were re&idered for Sambat 1985-1986 
the complainant suspected the accused and 
went to Calcutta and got the account-books 
of the shop and had them examined and 
found that the accounts were apparently 
falsified and he-came to Jhansi and filed 
a complaint under s. 408, Penal Code, for 
criminal breach of trust and under s.477 
(a), Penal Code, for falsification of account 
books. 
the case under s. 477 (a), Penal Code, was 
triable at Jhansi in view of the provisions 
of 5.179, Criminal, Procedure Code, but 
they . have held that.that section cannot be 
extended to inclide the alleged facts of 
criminal breach of trtist and that that offence 
is only triable in Calcutta and is not tri- 
able in Jhansi. Learned Counsel for the 
appellant argued that s. 179, Criminal Pro- 
cedure Code, would apply and would enable 
the Jhansi Court to have jurisdiction. That 
section states: os 

“When a person is accused of the commission 
of any offence by reason of anything which has 
been done, and of any céfsequence which has ensued, 
such offence may be inquired into or tried by a 
Court within the local limits of whose jurisdiction 
any such thing has been done, or any such con- 
sequence has ensued.” 

Learned Counsel “argued that a conse- 
quence had ensued.in Jhansi, namely, the 
complainant had: suffered wrongful loss. 
None of the illustrations in the section deals 
with the question of criminal breach of 
trust. -Butitis obyious that that is a very 
considerable extension of- the words in the 
section if the Courts are going to hold that 
the suffering of wrongful loss by the com- 
plainant in the place he happens to reside is 
going to givethe Courts of that place 
jurisdiction to try offénces, no matter where 
those offences are committed. Ifthe com- 
plainant residing in Jhansi, owned a horse 
in Calcutta and that horse „was stolen in 
Jalcuttá, there is no doubt that the com- 
plainant residing in Jhansi would suffera 
wrongful loss. But it does not appear to 
me that s. 179, Criminal Procedure Code, 
can be extended to hold that a trial for the 
theft of the horse in Calcutta can be held 
in Jhansi merely -because the owner 
happens to reside in Jhansi. I do not think 
thereforé that the criterion of the residence 
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of the person who suffers wrongful loss is 
a correct criterion. For example, ifthe branch 

firm in.Calcutta in the present case had 

been owned by a headquarters firm located 

in Japan, it does not seem reasonable to 

hold that jurisdiction to try the present of- 

fence would lie in the Japanese Court, 
merely because the owner resided in Japan 

and because accounts were to be forwarded 

to Japan. Section 179, Criminal Procedure ` 
Code, is a_ section which must be applied 

to jurisdiction both within British India 

and outside British India as Illustration. 
(d) shows that that relates to an offence in 

an Indian State. The learned counsel 

relied on the Full Bench ruling in the case 

of Sheo Shankar v. Mohan Sarup (1). In 

that ruling the Full Bench refrained from 

giving an expression of opinion on s. 179, 

Criminal Procedure Code, generally, and the 

decision was given only on the particular 

facts of the case before the Court. ..Those 

facts were that the accused was a ser- 

vant ofa cloth shop in Mirzapur and it 

was his duty to collect certain sums’ 
owing to the shop and to bring those sums 

to the shop at Mirzapur. The complainant 

went on atour into Allahabad district to 

make collections and failed to bring to 

the shop at Mirzapur the sums which he 

had collected. 

It was held that the offence of s. 408, 
Penal Code, could be inquired into in. 
Mirzapur. But in the present case_the. 
accused persons were not employed to 
collect money for a shop in Jhansi nor 
were they employed to bring money to 
Jhansi which they had . collected; on the 
contrary they were employed to look after 
a business in Calcutta and -their only 
connection with Jhansi. was to render an- 
nual accounts. It is not shown how the 
profits, if any earned in Calcutta, were to 
be received by the owner in Jhansi; but 
even if it were shown that the profits should 
be remitted by the accused annually from 
Calcutta to Jhansi, I do not consider that 
that would .be a sufficient criterion to 
bring the case within s. 179, Criminal 
Procedure Code. For the offence © of -cri- 
minal breach of trust there is a provision 
in Chap. XV, which deals with the jurisdic- 
tion of criminal Courts. That provision 
is contained in s. 181 (2), Criminal Pro- 
cedure Code, which states: 

“The: offence of criminal misappropriation or of 
criminal breach of trust may be inquired into or 
tried by a Court within the local limits of whose 
jurisdiction any part of the property which is the 


(1) 60 Ind, Oas. 926; A I È 1921 All, 19:1 
69; 22 Or, L J 308 (F B), ne 
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subject of the offence was received or retained by 
the accused person, or the offence was committed.” 

There is no provisionin the sub-section 
which would bring the present case under 
the jurisdiction of the Jhansi Courts. There 
have been numerous rulings on the ques- 


tion of jurisdiction and one of these 
rulings deals with a case similar to the 
present and is reported in the case of 


Ganesh Lal v. Nand Kishore (2). In 
case the head office 
Oawnpore and 


that 
of a firm was in 
a branch was opened in 
Sultanpur district and the accused was 
appointed a gumashta ot that branch. 
The complainant considered that the accus- 
ed had misappropriated money and he 
filed a complaint for criminal breach of 
trust in the Cawnpore Court. Tt was held 
by this Court in revision that the Cawnpore 
Court did not have jurisdiction aud at 
p. 485* it stated : 

: “The loss to the principal firm at Oawnpore is 
therefore not a consequence of the act of the accused 
committed at the branch of the firm within the meane 
ing of s. 179, Criminal Procedure Code” 

That ruling was based on a ruling 
Babu Lal v. Ghansham Das (3). For these 
rearons I hold that the decision of the 
lower Appellate Court- was correct and 
therefore dismiss this application in revi- 
sion. | 

D, Application dismissed. 

: (2) 15 Ind. Oas, 319; 34 A 487; 13 Cr. L J 479; 10 
AL J45 


(3)5 A LJ 333:70r LJ 394, 
*Pape of 44 A.—|Ed,| 
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CALCUTTA HIGH COURT 
Letters Patent Appeal No. 4 of 1932. 
May 15, 1933 
C. C.Ga#oss, Acta. O. J., AND 
S. K. Guess, J. 

ARUN CHANDRA SINHA BAHADUR 
AND ANUTHES — PLAINTIFFS —APPELLANTS 

versus f 

SAROJITSEN GUPTA AND ofarrs— 

DEFENDANTS — RESPONDENTS 

Bengal Patai Taluks Regulation (VII of 1819), 
s. ll—sale of patni taluq for rent arrears— Under- 
lease, whether void or voidable—Surt by purchaser Jor 
rent—Hawaldar made dejendant-Suit, whether 
effective election to annul howla. 

. On the sale of a patnitalug for arrears of rent an 
under-lease is not void ipso Jacto by the sale, but is 
only voidable. [p 408, col 2.] 

In a suit forrent by the purchaser ofa patni 
talug in sale for arrears of rent the howlada7s were 
made defendants and the p aintiffs wanted a decree 
for rant as against the tenants defendants on the 
allegation thatthe howla was void: 

Held, that the suit must be considered as an effective 
election on the -part of the plaintifis to annul the 
howla in qiiestion. [p. 409 col, 1.] 

{Case law discussed.] 
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L. P. A. against the appellate ‘decree of 
Patterson, J., dated January 13, 1932, 
in Appeal No. 1202 of 1929. 

Messrs. Panchanan Ghose and Durgadas 
Roy, for the Appellant. 

Messrs. Bejoy Kumar Bhattacharjee, 
Biteswar Bagchi: Jatindra Mohan Chou- 
dhury, Jatindra Nath Sanyal andProfulla 
Chandra Nag, for the Respondents. ` 


Judgment.—This is a Letters Palent 
appeal from the decision of our learned 
brother Patterson, J., in a suit for recovery 
of arrears of rent which was brought under 
the following circumstances. A putni 
tenure called putni taluk Lakshmi Narayan 
Bakshi was sold in auction for arrears of 
rent under Regulation VIII of 1819 on 
Agrahayan |, 1330 B. S., the auction-pur- 
chasers being the plaintiffs who are them- 
selves the zamindars. Under this putni 
thereis an under tenure called a howla 
which was held by one Rajkumar Sen, the 
predecessor-in-interest of defendants Nos. 9 
to 8 and under them defendants Nos. 1 and 
2 arethe tenants in possession as ratyats. 
it has been found that the greater part of 
the land of the howla has been diluviated 
and that only the land comprising the 
holding of the tenants defendants has 
remained intact. The plaintiffs brought 
the present suit for: recovery of arrears of 
rent in respect of the raiyati holding ‘for the 
period 1328—1331 B. S. They contend 
that the howla of defendants Nos. 3 10:8 
has been annulled by the sale of putni 
taluk held under Regulation VIII of 1819. 
The suit was contested by one of the 
howladars, namely, defendant No: 5. His 
defence was thattnere had been no annul- 
ment of thehowla by the aforesaid putni 
sale and that on the other’ hand ‘the 
plaintiffs elected after the auction purchase 
to treat the howla as subsisting. On these 
pleadings the pcint that arose for deter- 


- mination at the trial was : 


“Has the intermediate howlatenure of the pro 
forma defendants been annulled? Are the plaintifs 
enti led to recover rent from the tenants derendants.” 

The learned Munsif did not go into the 
question whether the howla was void by 
reason of the aforesaid putni sale or whe- 
ther it was only voidable by reason of that 
sale. He apparently took the viéw that 
the howla was only voidable and he held 
upon the evidence that the plaintiffs had 
failed to prove that they had taken any 
it. In that view he held 
that the plaintiffs were not entitled to re- 


‘cover rent directly from the tenants defend- 


ants and so he dismissed the suit, On 
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appeal the learned Judge also did not go 
into the question whather the effect of the 
putni sale was to render the howla ipso 
facto void, but he took the view that the 
suit itself was sufficient evidence of the 
intention on the part of the auction-pur- 
chasers zamindars to annul the under- 


tenure and he held that the under-tenure had’ 


been annulled on the basis of the present suit. 
In that8view he allowed the appeal of the 
plaintiffs and decreed the suit. as against 
defendants Nos. 1 and 2. Therefrom the 
defendant No.5 preferred a second appeal 
and'it was heard by Patterson, J. The 
main question that’ was argued before 
Patterson, J., was whether the effect of 
the putni sale was to render the howla ipso 
facto void asfrom the date of the sale or 
whether the effect was only to render the 
howla voidable at the option of the auction- 
chasers. The learned Judge upon a con- 
sideration of the case law on the point 
has held that the effect of the putni sale 
was to.render the howla voidable: but not 
ipso facto void, and that having regard to 
the findings of the Courts below the howla 
was still subsisting, at any rate up to the 
date of the instituticn of the suit. As to 
the view taken by the lower Appellate 
Court namely, that the howla should be 
treated as having been annulled by the 
institution of the suit, Patterson, J., held’ 
that such annulment could not possibly 
have retrospective effect as regards the 
liability of the tenants to pay rent to the 
zamindars for the period anterior to the 
suit, . 

In this Letters Patent Appeal it is con- 
tended, first that the view of law taken 
by Patterson, J., is not correct and that 
the effect of the putni sale was to render 
the howla ipso facto void and not merely 
voidable; and, secondly, that conceding 
that the effect was to render the howla only 
voidable it must be treated as annulled 
by reason of'the instituticn of the suit as 
from the date ofthe putni sale. The effect 


of asaleof a putni taluk for arrears of. 


rent held under Regulation VIII of 1819 is 
described-in s. 2 of that Regulation. In this 
appeal the argument at the Bar has pro- 
ceeded on the assumption that the houla 
in question is covered by cl. 2, 8.2 and 
the argument in: support of the appeal is 
that. the terms of cl. 2 bear out the con- 
tention that the legal effect of the putni sale 
isto make the under-tenure void without 
any further action on the ‘part of the 
auction-purchasers, In order to consider 
this argument properly, it will be neces- 
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sary to look to other parts of the Regulation,’ 
The preamble explains the intent of the 
Regulation and among other things ib re- 
cites as follows : 

“It has accordingly ` been deemed necessary to 
rəgulate and define the value of the property given 
and acquired on the creation of a putni talug as 
above described, also to declare the legality of the 
practice ofunder-letting in the manner in which it 
was been exercised by patnidars and others, establish- 
ingat thesame time such provisions as have ap- 
peared calculated to protect the under lessee from 
any collusion of his immediate superior with the 
zamindar, or others, for his ruin as well as to secure 
the just rights of the zamindar on the sale ofany 
tenure under the stipulations of the original engage- 
ments entered into with him.” 

Section 3 is divided into three clauses; 
by cl. 1 patni tenures are declared valid, 
transferable and answerable for debt, by 
cl. 2 the patnidars are declared to have 
a right of under-letting and by cl. 3 putni 
tenures are declared to be not voidable 
for arrears of rent but it is prescribed 
that the tenures shall be brought to sale 
by public auction. To cl. 2 which is. 
material for our purpose there is the fol- 
lowing proviso : 

“Provided, however, that no such engagements 
shall operate to the prejudice of the right of the 
zamindar-to hold the superior tenure, answerable: 
for any arrearof his rent in the state in which he 
granted it, and free of all inocumbrances resulting 
from.the act of his tenant,” 

This proviso states in effect that so far 
as engagements are concerned they are 
not to operate to the prejudice of the 
zamindars and that so far as incumbran- 
ces are concerned the zamindars have the 
right to hold the superior tenure free of all 
incumbrances. There is thus a differenti- 
‘ation as between engagements and incum- 
brances. As regards inferior tenures further 
provisions are made in ‘their favour by 
s.4, while by ss.5,6 and 7 the interests 
of zamindars are safeguarded. By s. 8 
‘zamindars are given the right to apply for 
periodical sales and this and the following 
ss. 9 and 10 also provide for the procedure. 
What will be the effect of the sale on 
the engagements, incumbrances, and 
under-tenures is laid down in s. 2. By 
cl. 1 of this section it is provided that the 
tenure is to be sold “free of all incum- 
brances” by the act of the defaulting 
proprietor, As. a corollary it is further 
laid down that no transfer or mortgage or 
other limited assignment shall be per- 
mitted to bar the. indefeasible right of 
the zamindar to hold the tenure in the 
state in which he created it. By cl. 2it is- 
provided. that no under-leases shall stand- 
after sale and the provisions are in these 
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terms : 

“ “On saleof a taluk for arrears, all leases originat- 
ing with the holder of the former tenure, if creative 
of a middle interest between the residert cultivators 
andthe late proprietor, must be ccnsidered to be 
cancelled, except the authority to grant them should 
have been specially transferred: the jossessors of 
such interests must consequently lose the right to 
hold possession of the land. and to collect the rents 
of the raiyats; this having been enjoyed merely in 
consequence of the defaulter’s assignment of a cer- 
tain portion of his own interest the whole of which 
was liable for the rent.” 

` By cl. 3 there is an exception made in 
favour of bona fide engagements with 
raiyats. It is noteworthy that s. 13 
makes a further provision in favour of 
taluqdars of the second degree, inasmuch 
as they. are given an opportunity to save 
the tenures from sale by making a deposit, 
and certain further provisions are made so 
that the amount so deposited may be 
accounted forto their benefit. Section 15 
prescribes the procedure for delivery of 
possession to the purchaser. There is no 
mention among other things of notice to the 
raiyats and othersto attend and pay their 
rents to him. In case of opposition from 
holders of tenures and others the new 
purchaser may take the aid of the Court 
and the Police in obtaining possession and 
a proclamation is to issue. 


In the present case the finding of fact 
is tat the plaintiffs did not take any steps 
toassert their right to possession after the 
purchase of the talug, that they failed to 
prove their allegation that proclamation 
‘was issued intimating that all intermediate 
tenures were annulled, that on ihe contrary 
they allowed the defendants’ howla to be 
recorded in the Record of Rights which 
was finally published subsequent to their 
auction purchase, that they allowed the 
rents of the holding for full eight years to 
“gek barred by limitation, and that they 
only brought the present suit about seven 
months before the expiry of 12 years from 
the date of the auction purchase. It is 
however the argumentin support of this 
appeal that by reason of the wording of 
cl. 2, s. 2 the defendants’ howla is void in 
spite of this inaction on the part of the 
plaintiffs. Section 2 in its terms deals sepa- 
rately with incumbrances and under-leases. 
As regards incumbrances the provision is 
that the tenure is tobesold “free of incum- 
prances.” As regards under-leases the 
provision is that the under-leases ‘‘must 
be considered to be cancelled.” The whole 
argument in.support of the appeal is that 
the sense of the-latter -provision is that in 
he case of an under-lease also ihe tenure is 
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to be sold free of the under-lease. If that 
were so, it is difficult .to see why there is a 
diffeientiation made betwéen incumbrances 
and under-leases, If the effect of the sale 
were to be the same in each case the 
differentiation would be unnecessary and 
meaningless. On the other hand, reading 
the Regulation as a whole and untrammelled 
by case law,one may say that itis within 
the policy of the Regulation ta make some 
provision for the protection ðf the putnidar 
and also of those to whom he has underlet, 
the right to underlet being expressly declared, 
provided always that the interests of the 
zamindar are not jeopardised. Incum- 
brances may be improvident and, more 
often than not, may ke derogatory to the 
value of the tenure. Under-leases, on the 
other hand, may be perfectly prudent and 
reasonable investments. That may explain 
why incumbrances should be absolutely 
void and under-leases only voidable on the 
sale of atenure. 

A relevant authority is furnished by the 
case of Ranee Surno Moyee v. Maharaja 
Sattesh Chunder Roy (1). In'that case the 
decision was based upon Regulation XLIV of 
1793 and on that ground it is sought to be 
distinguished from the present case. But 
s. 5 of that Regulation, upon which in 
particular the decision of that case turned, 
has some bearing on the present casc, and 
also the general principles which were laid 
down by their Lordships must apply and 
have been applied ih other. cases. In s. 5 
the words are no less emphatic, inasmuch 
as it provides that when a zamindari is sold 
at a public sale for discharge of arrears 
due from the proprietors to the Governm«nt: 
“All engagen ents which such proprietois shall have 
contracted with dependent taluqdars whore talugs 
may be situated in the lauds sold, as -also all leases to 
under faimers and pottahs to raiyats (with the 
excepticn of the engageéments, potiahs and leases 
apceified in ss 7 and 4) shall stand:cancelled from the 
day of sale, and the purchaser or purchasers of the 
lands shall be at liberty to collect from such depend- 
ent taluqdars, and from the raiyat: or cultivators of 
the lands let in farm, and the lands rot farmed, 
whatever the’ former proprietor would have been 
entitled to demand according to the established usages 
and rates of the pargatina ordistrict in which such 
lands may be situated, had the engagements so 
cancelled never existed ”, ` 

In spite of the aforesaid provision that tha 
engagements were to stand cancelled from 
the day of sale, their Lordships proceeded 
to construe its meaning from the policy and 
intent of the Regulation, from the language 
used in other parts of the same section; and 
from s.7 which created an exception out of 
Na A123; 2W R (P O; 33; 19- R 
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the provisions of--that section. It is true 
that in the Patni, Regulation there is no 


. provision corresponding to this s. 7 or to the 
-concluding part of s. 5, but these differences 
to our mind do not make the principles upon 


which their Lordships proceeded inapplica- 
‘ble to the present-case. In that case, as in 
the present, reliance was placed ont he words 


-“siand cancelled from the day of sale,” 


‘But their Lordshipe remarked that 


“in this§hard and literal construction of the words 
-cited above, their Lordships did not concur “ 
| They pointed out that . 
‘In the present case the object of the Government was 
that the jumma should be duly paid and that the 


- means of paying it should not be withdrawn by the 


` 


.and they proceeded: to remark 


‘created by defaulting owners. 


improvident grants of the zamindars who had made 
default ; but cases of default might often arise where 
no improvident grant had been made, where the 
talugdars and the raiyats held at proper rents, and 
the default was: owing ta extravagance, mismanage- 
ment or other causes—in- such cases the Government 
cannot be supposed to have intended a wanton and 
unjust disturbance of vested interests " 


. Ultimately their Lordships concluded that 
the construction of the section was that a 
power was given tothe purchaser to avoid 
the subsisting engagements as to rent, etc., 
| that this 
construction gave ita just and reasonable 
operation, and lateron they remarked that 
they were glad to find that it was not their 


duty to support a claim which -appeared to’ 


them to-be unjust. Regulation XLIV of 1793 
hassince been replaced, but the authority of 
this decision has been appliéd to various 
cases and in particular by Markby, J., in 
the case of Modhoo Sudan Kumar v. 
Ramdhan Gangult (2) where it has been held 
that no sales for arrears of rént, not even 
sales under Regulation VIII of 1819, have 
ipso facto the effect of cancelling tenures 
r A contrary 
view however was taken in thé case Annada 
Churn Dass v. Mathura Nath (3) and in the 
case of Mohini Chunder 7. Jotirmoy Ghose 


(4); but the authority of these decisions. was 


a good deal weakened by the fact that 


. Garth, CO. J., who wasa party to them, resiled 


from that position = when he decided 
the Full Bench ease of Titu Bibi v. 
Mohesh ChunderBagchi (5). In that’ case 
it was held that whether under the 
Rent Law of 1869-or under Regula- 


' tion’ -VIIL of 1819 the undertenures were 
-not ipso facto void -upon the sales, 


| but 
were “voidable only at the option of the 
purchasers. So far,--the trend: of- the 
decisions is against the appellants in this 
, (2) 12 W R 383; 3 BL R431, 
(3).4-0 860;4 0 L R 6, 
40L R422, 
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subsequent decision inthe case of Krishna 
Promada Dassi v. Dwarknath- Sen (6). In 
that case the facts are similar to those of 
the present and Coxe, J., who first heard 
the appeal held that it was settled by the 
cases in Modhoo Sudan. Kumar v. Ramdhan 
Ganguli (2) and Titu Bibi v. Mohešh ghun- 
der Bagchi (5) that under-tenures äre noh 
ipso facto void on sale under the; Putni 
Regulation. On certain other points. he 
made an order of remand. Then there. was 
a Letters Patent Appeal which was disposed 
of by the judgment of Jenkins, C. J. He 
reversed the judgment of Coxe, J., and it 
is on this that reliance is placed by the 
learned Advocate in support of this appeal, 
Jenkins, O.J., in his judgment first refers 
to the different sections of the Putni Regula- 
tion and remarks: o 

“These ‘provisions appear tome to point to the 
purchaser's right to take possession immediately, also 
to establish the conclusion that one who has a tenure 
or a middle interest between the resident cultivator 
andthe late proprietor cannot bar or inany way 
rejudice the purchaser's right. That seems to me to 
Pe a fair reading of the sections.” i 

_ This, however, is not tantamount to saying 
that the provisions mean that an under- 
tenure is void without any further action 
on the part of an auction ptrchaser; nor 
does Jenkins, C. J., say so. In discussing 
the case‘law Jenkins, C. J., seemed to doubt 
the soundness of the decision in Ranee 
Surno Moyee v. Maharaja Suttesh Chunder 
Roy (1) “and the opinion which he gave was 
“for what it might be worth.” As we shall 
presently point out this criticism cannot 
stand, Onthe other hand Jenkins, C.J., 
preferred to follow the authority of two 
other decisions of the Judicial Committee, 
namely, decisions in the cases of Watson v. 
Collector’ of Rajshahi (7) and Brindaban 
Chunder v. Brindaban Chunder Dey (8); but 
in both these cases the decision was with . 
reference to cl. 1,8. 11 and there was no 
question of a distinction being made as bet- 
ween incumbrances and under-leases, a dis- 
tinction which was brought out in the subse- 
quent case of Turner Morrsison & Co. v. 
Monmohan (9) to which we shall presently 
refer. It would seem, however, that the 
learned Chief Justice really based -his 


(6) 20 Ind. Cas €54; 17 OW N 1092; 190 L J 
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- (7) 13 MI A100; 3 BL RP O48; 12 WR P O 43; 
2 Suther 269; 2 Sar 500. , 
(8) 1 1 A178; 21 WRPO 344. l 
(9) 135 Ind. Cas. 765; AT R 1931 P 0 $14; 58I A 
+440; 51 O L J 464; 360W N 29; 62 M L Jj &6; Ind, 
. Rul. (1932).P O 45; 59 O 728 (P-O). e o 
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decision on the facts. He says: 

“In this case it is difficult to see what more could» 
have been done by the plaintiff than in fact has been 
done by her She asserted her full right as purchaser 
on the earliest possible occasion; she tock possession; 
she obtained a proclamation and then she instituted 
this suit in which she obtained a decree against defend- 
rant No l a decree from which no appeal was prefer- 
ed by him. In my opinion, the lease in favour of 
defendant No. 2 ‘must'inthe words of the section be’ 
considered to be cancelled " 


AsThave mentioned already,. the facts 


are different in the present case—the plaint-- 


iffs having taken no steps to assert their 
right to immediate possession. The matter, 
however, seems tousto be concluded by the 
recent decision of the Jndicial Committee 
in the case of Turner Morrison & Co. v. 
Monmohan (9). That was no.doubt not a 
case underthe Patni Regulation, but it 
“was a case under the Bengal Land Revenue 
Sales Act (Act II of 1859) and s:37 of the 
Act came in for consideration. Paragraph 1 
of that section is inthe following terms: 
“Rights of a purchaser of a permanently settled 
estate sold for its own arrears,—The 'purchase of an 
entire estate in the permanently settled districts of 
Bengal,-Bihar and Orissa, sold under this Act for the 
recovery of arrears due on account of the same, shall 
acquire the estate free from all incumbrances which 
may have been imposed upon it after the time of settle- 
ment: and shall be entitled to avoid and annul allunder- 
tenures and forthwith to eject all under-tenants with 
the, following exceptions * * *,” 


‘Their Lordships in construing this section 
held “that it draws a clear distinction 
between incumbrances” and ‘“under- 

_ tenures”: 

“Incumbrances are wiped by the sale: in the case of 
under-tenures the purchaser is only entitled to avoid 
and annul them, and on doing so, that is, upon ex- 


ercising his option to annul, he can eject all under 
tenants.” i 


Then they go to remark: . 

“The taluk in the present case, therefore, is, their 
Lordships think, an under-tenure within the meaning 
of the section, and the purchaser's right in respect of 
itis only aright to annul. Jt is clearly something 
different from an incumbrance, whatever that term 
may be intended to include. A similar dtfferentiation 
appears ins, 11, Patni Regulation(VILlof 1819), though 
it apparently finds no place in the Tanancy Act.” 

The last sentence is material authority 
in this appeal and we cannot say that by 
the words ‘‘a similar differentiation” their 
Lordships did not intend to mean a differen- 
tiation in lhe effect of the sale.” We may 
point out that their Lordships made a 
reference to the Full Bench case of Titu Bibi 
v. Mohesh Chunder Bagchi: (5) which was 
cited before them; and thisreference did not 
seém to derogate from the authority of the 
full Bench case asregards the particular 
question decided by that case. It is also 
important to observe that their Lordships 
referred to the case of Ranee Surno Moyee v. 


ARUN CHANDRA V. SAKOJIT SEN 


149 10 


Maharaja Suttes Chunder Roy (1) in terms: 
which re-assert the authority of that decision.’ 
Our conclusion, therefore, is, upon ale ading of 
Regulation VIII of 1819 and the authorities, 
that on the sale of a patni taluk for arrears: 
of rent an under lease is not void ipso facto’ 
by thesale; but is only voidable. In the 
present case, therefore; the effect of the patni. 
sale was to render the howla of the pro form 
defendants voidable; but not ipso fact void,. 
and Patterson, J., was right in holdin% that,- 
having regard to the findings of the Court 
below, the howla was stilt subsisting at 
any rate upto the date of the institution of 
the suit. The next point is whether the 
suit itself must be. regarded as giving. 
notice to the defendants to avéid the howla.. 
The learned Advocate for the defendant-- 
respondent has contended that in order to’ 
constitute such notice, the suit must be one 
for possession and in support of his conten- 
tion he has relied on the remarks of the 
Judicial Ccmmittee in the aforesaid case of 
Turner Morrison & Co. v. Monmohan (9) 
at p. 447* which are inthe following terms: 
“Unless and until the taluk is annull-d it continues; ` 
the talukdar becomes the under-tenant of the pur- 
chaser and the tenants holding under him are not 
affected by the change of proprietorship. There is 
no privity of contract between them and the purchaser, . 
and the latter cannot either claim rent from them 
oreject them so long as heallows the taluk to con- 
tinue. The purchaser could, no doubt, sue for pos- 
session of the holdings joining both the talukdar-and 
the talukdar's tenants, The institution of such a suit 
would be an effective election to annul the taluk and 
the joinder of the persons in actual possession would 
be in accordance with the ordinary procedure. But 
their Lordsbips are unable to see what cause of action 
the purchaser can have against the tenants of the 
talukdar as long as the taluk subsists. Their contract is 


with him and their liability is to him and not with or 
to his superior landlord.” 


We donot understand this- passage to 
mean that nothing short of a suit for posses- 
sion can be an effective election to annul 
the taluk. Theseremarks were made in a 
suit to eject defendants from plots of land 
forming part of a revenue paying estate.. 
The present suit is one for rent. The 
howladars have been made defendants and 
the plaintiffs want a decree for rent ag: 
against tke tenants defendants . on the 
allegation that the howla is void. There’ is 
noreason why such a suit should not be an 
effective election to annul the howla: See 
the remarks of Jenkins, ©. J., in the afore: 
said case of Krishna Promoda Dassi v. 
Dwarkanath (6). It is contended further by 
the learned Advocate for the: appellants’ in 
this Couri that, if the effect of the suit is to 
annul the howla, ihe annulment must take 
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effect from the date of the putni sale. This 
would be inconsistent with the theory that 
the plaintiffs have the option to allow the 
hawla to remain until the election is made 
and is not borne out by the remarks of the 
Judicial Committee in the passage quoted 
above: See also the case of Ramratan 
Kapali v. Aswini Kumar Dutt (10). The 
resuit is that we holdthat the present suit 
must be cgnsidered as an effective election 
on the pat of the plaintiffs to annul the 
howla in question, but that the annulment 
can only take effect from the date of the 

institution of the suit. ` 

The consequence is that so far as the 
period in suit is concerned the howla must 
beheld to be subsisting and there is no 
relationship of landlord and tenant as- bet- 
ween the plaintiffs on the one hand and the 
tenants defendants Nos. 1 and 2 on the 
other. The plaintiffs, therefore, cannot get 
a decree for rent as claimed. In the result 
the decree made by Patterson, J., will stand 
and this appeal will be dismissed with 
costs, g 4 

D. - Appeal dismissed. 
(1 ) 6 Ind, Cas. 69; 37 O 559; 11 O Ld 503; 14 0 
WN 849 i 
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KESHO PRASAD SINGH—PLAINTIFF — 
APPELLANT 
versus- : 


_' ‘JAGDEO LAL—DEFENDANT — 
` RESPONDENT 

Bengal Tenancy Act (VIII of 1885), ss, 44 (c), 47 
—Lease jor term of years—Registered insirument— 
Liabilitu of lessee to ejectment—Occupation prior to 
lease— E ffect—S, 44 'c), if applies—Applicability of 
8. 47—Necessity of findings. 

A lessee for: aterm of years under a registered 
instrument isunder e, 44(c), Beagal Tenancy Act, 
liable to ejectment onthe expiry of the term, pro- 
vided he had been admitted to occupation under the 
lease. Where, however, the lessee’soccupation of the 
land commenced from a date prior to execution of the 
lease, and he was not let into occupation by the lease 
itself, s 44(c) does not apply tothe case Rajani 
Kanta Mukherjee v Yusuf Ali (1) and Maharaja Baha- 
dur Kesho Prasad Singh v. Kam Baran Chaubey (2), 
distinguished. - : z 

In cases where s. 47 is sought to be applied it is 
essential that the Court of facts should come to 
defnite findings as to the time when the occupation 
of the tenant commenced and as to the nature of 
that occupation, . we 

Appeal against a-decision of the Sub- 
ordinate Judge, Arrah, dated November, 12, 
1927,. reversing. .that of the Munsif; 
Arrah, dated August 14, 1926. 
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Messrs. S, M. Mullick, Rajeswar Prasad 
and Ramnandan Prasad, for the Appellant. 
Mr. Sarjoo Prasad, for the Repondent. 

Agarwala, J.—This appeal arisés out 
of a suit by-the Maharaja of” Dumraon 
for recovery of possession of certain 
naubarar diara land and for mesne 
profits. i ai 

The plaintiff's case was that the lands 
in suit had been settled with the defend- 
ants by a registered patta and kabuliyat 
for a fixed term which had expired and. 
that the defendant had refused to give 
up possession. The lease was executed 
on- . December 1, 1919, for a term of 
years from 1325 to 1331. The ‘lease. 
recites that the lands are the malik’s 
zerat diara lands and that the lessee had 
been in occupation for rather more than 
one year before the execution of the lease. 
This period,. however, is included in the 
period fot which the lease was executed.. 
The defence in the suit was that the 
defendant had been in possession for more 
than 12 years before the execution of 
the patta and kabuliyat and thus 
acquired occupancy rights. Both the Courts 
have found that the defendant had not 
acquired occupancy rights. The trial 
Court held that the possession of the de- 
fendant commenced at the date of the 
kabuliyat and decreed the plaintiff's suit 
with mesne profits. In appeal by. the 
defendant the learned Subordinate Judge 


held that the lands had not been proved: 


to be zerat lands of the malik, and. that 
thé defendant had been in occupation of 
them before the execution of the kabuliyat: : 
Applying s. 47 of the Bengal- Tenancy 


. Act to the facts of the case the learned 


Judge reversed the decree of the trial 
Court, but without coming to a definite 
finding as to the nature of the defendant's 
occupation for the period prior- to the 
execution of the lease. : 

The plaintiff has preferred the present 
second appeal, and it is contended on 
his behalf by Mr. Sushi! Madhab Mulleik. 
that the disputed lands are zerat-and 
that s. 47 of the Bengal Tenancy Act 
has no application to the facts of the , 
present case. The finding of the Appel- 
late Court-that the lands in dispute are 
not zerat lands is conclusive in second 
appeal and cannot now be challenged. 

As to the second point, the lease in 
the present case was a registered- lease 
for a term of years, and, ordinarily, there- 
fore, the defendant would be liable to 
ejectment on the expiry of the term in 
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accordance with the provisions of s, 44 (e) 
of the Bengal Tenancy Act, provided he 
had been admitted to occupation under 
the lease. But the defendant relies on 
s. 47 which provides :— f 

“Where a raiyathas been in occupation of land and 
a lease is executed with a view to a continuance of 
his occupation, he is not to be deemed to be 
admitted to occupation by that lease for the 
purposes of this Ohapter notwithstanding that 
the lease may purport to admit him to occupa- 
tion.” 


It is contended on behalf of the defend- 
ant that he was in occupation of the lands 
prior to the execution of the lease and, 
therefore, that he is not liable to eject- 
ment under s. 44 (c). The appellant, 
however, contends that even if the de- 
fendant was in occupation prior to 
the execution of the lease, he was 
was not in occupation as a raiyat 
and, therefore, that s. 47 has no applica- 
tión, and in support of this contention 
reliance is placed on the decision in 
Rajani Kanta Mukherjee v. Yusuf Ali (1) 
and on a decision of a Division Bench of 
this Court in Maharaja Bahadur Kesho 
PrasadSingh v. Ram Buran Chaubey (2). 
As has been observed already, the Appel- 
late Court has not. come to a definite 
finding as to the nature of the defendant's 
occupation prior to the execution of the 
lease and ordinarily it would be necessary 
to send the case back to that Oourt for 
a finding on this point. But in the present 
instance the facts found in the judgment 
enable us to come to a Conclusion on this 
point. It appears that prior to the execu- 
tion of the lease the defendant had been 
asserting that he was a tenant of the lands; 
he had deposited rent for the land; and 


the lease itself includes within the period | 


for which it purports to create the tenancy 
at least a part of the period for which 
the defendant had previously been in 
occupation. It appears to us that the proper 
inference to be drawn from these cir- 
cumstances is that the occupation of the 
defendant prior to the execution of the 
lease was occupation as a raiyat. The case 
of Rajani Kanta Mukherjee v. Yusuf Ali 
(1), referred to above, was remanded by the 
High Court for a finding whether the 
‘ lands covered by the kabuliyats were lands 
-of which the lessees had previously been 
jn occupation. In Maharaja Bahadur 
Kesho.Prasad Singh v. Ram Baran Choubey 
(2), which has been relied on by the 
appellant, the lessee failed to establish 


(1) 34 Ind. Cas 92; 71 © WN 168, b 
(2) 140 Ind. Cas. 758; 1l3PL T 599; AT R 1932 
Pat, 863;. Ind. Rul, (1933) Pat. 21. - 
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that he was a raiyat prior to the execu- 
tion ofthe kabuliyat, The decisions in these 
cases therefore are of no assistance to the 
appellant. In view of our finding that 
the defendant, was not let into ‘occupa- 
tion by the lease it follows that s. 44 (c) 
of the Bengal Tenancy Act does not ap- 
ply to the facts of the case. : 

The result is that the appeal is dismis- 
sed, the decision of the Appellate Court 
is confirmed and the suit disngssed with 
cests throughout. s 
- We would point out that where, in cases 
of the present description, s. 47 of the 
Bengal Tenancy Act is sought to beap- 
plied, it is essential that the Courts of 
facts should come to definite findings as 
to the time when the occupation of the 
tenant commenced and as to the nature of 
that occupation. 

Rowland, J.—I agree. 

N. Appeal dismissed. 





CALCUTTA HIGH COURT 
Appeal No. 264 of 1929 
June 22, 1933 
MITTER AND HENDERSON, JJ. ` 
SUBODHCHANDRA NIYOGI— 
APPELLANT 


versus 
BHUBALIKA DASEE—RgEsponDENT 

Will—Person taking under with full knowledge 
of facts— Whether can set up adverse title— Possession 
of property before will—Taking of ‘probate— | 
Estoppel—Residuary estate—Whether includes parti- 
tion of enumerated estates not specifically given— 
Applicability of residuary clause to property not 
known to testator—Claim proceeding as stridhan 
heirs—Order becoming conclusive—Sutsequent , suit in 
another capacity, whether barred—Civil Procedure 
Code (Act V of 3903), 8. 11 —Stranger’s adverse 
possession—Co-sharer purchasing—Possession, whe- 
ther of the co-sharer. ` s 

‘he proposition that anyore taking possession 
under a will cannot set up an adverse title is sub- 
ject to the qualification that the eleċtion must be 
made with full knowledge of -the circumstances. 
Where a person has been in posseesion of property 
before the execution of will disposing such proper- 
ty, merely because he takes probate of the will, he 
or his, heirs are not estopped from questioning the ` 
validity of the will Board v. Board (2) and Datton 
v. Putzgerald (3), distinguisked. jp 413,col 7.) 

The residuary estate, should be construed .to in- 
clude such portions of the enumerated estates as were 
-not specifically given but it does not apply to prop- 
erty unknown to the testator. Kunthalammal v. 
fa y Mudaliar (5), referred to. fp. 415, | 
col. 1. 

Where the defendants started claim proceedings 
against the plaintiff in their capacity as stridhan 
heirs and theorder passed had-become conclusive 
by asuit not having been filed under O, XX], r*62, 
Civil Procedure Code,a subsequent suit by plaintiff 
for partition under a different title, is not barred. 
[p. 416, col. 1, . ; 

Where a stranger having possessed the property 
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for more than 12 years has acquired an indefeasible 
right to it by adverse possession when one of 
the co-sharers purchases back the property with 
his own money, his possession cannot be said to be 
the possession of the co-sharer. Corea v. A ppuhamy 
(6) and Hardit Singh v. Gurmukh Singh v), distin- 
guished. [p 417, col. 1:] 

Appeal from a decree of the Second 
Sub-Judge, 21-Parganas, dated August 17, 
1929. a 
. Messrsg Rupendrakumar Mitra and Pra- 
mathanath Mitra for Mr. Dharamdas Set, 
for the Appellant. 

Messrs. U. N. Sen Gupta and Apoorba- 
charan, Muh herji, for the Respondents. 


Mitter, J.—This is--an appeal by 
defendant No. 3 from a preliminary decree 
made by the Subordinate Judge of 24- 
Parganas on August 17, 1429 and arises 
in asuit for partition of five items of 
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immovable properties mentioned in Sch. A 
of the plaint and of movable properties 
mentioned in Sch. B of the plaint. The 
plaintiffs claim eight annas share of the 
said properties under one title and two 
annas under another title. The Subordi- 
nate Judge has dismissed plaintiffs’ 
claim in respect of the Sch. B properties 
(movables.) He has however, granted a. 
decree declaring plaintiffs’ title to eight 
annas share of the immovable properties 
described in Sch. Aand has appointed a 
Commissioner to effect the partition of the 
same. Hence the present appeal by 
defendant No. 3, who contends that the 
entire suit should have been dismissed. 
The relationship between the parties to the 
suit is shown in the following genealogical 
tree : ; 


BISAWANATH NIYOGI 


By his first wife 


By his second wife 





Rajkrishna—Swarnamayee Prankrishna. 
(died 1862) -o 


Narasingha—Mahamaya (widow) 
(died between (died 1908) 
1891-96) 


| 
Nabeenchandra Umacharan. 


(died 1692) 


Nandalal—Sukumaree 


(defendant No. 2) 


‘ Kanai=Susheela (defendant 
No 1) 


i | 
Subodh (defendant No. 3.) 


ara e na a an 
l 
1 
daugh'er 
Bhubalika plaintif 
No. 1) 


It appears from the said tree that 
.Bishwanath died leaving him surviving 
four sons and it is common ground that 
he left three cottas of land in Dakshines- 
war. The. case of the plaintiffs is that 
of the four sons Rajkrishna, Nabeen and 
Umacharan continued to live as members 
‘ofa Dayabhaga joint family after their 
father’s death and that Prankrishna aban- 
“done hissharein the ancestral propertie3 
‘and started anew business of his own and 
separated from the joint family ; and this 
‘isccommon ground. The plain: further 
alleges that after Bishwanath’s death, 
Rajkrishna, Nabeen ani Umacharan start- 
‘ed a joint family partnersh'p business in 
castor oil seeds; ‘that, on July 21, 1862, 
Rajkr shna exectted a will and died a short 
time after in the same Near. In this 
‘will he made provisions for carrying out 
‘of tha business by Nabeen for the mainten- 
ance of his wife after his. death; that, at 


_ daughter 
Ambalika (plaintiff No.2) M Prabodh 
i Biswas, 


the time of death of- Rajkrishna, his son 
Narasingha wasa minor; that Nabeen, 
following the directions of his elder brother 
carried on the business with due diligence 
and acquired considérable properties both 
movable andimmovable, mentioned in Schs. 
A and Bto the plaint ; that Nabeen died 
leaving him surviving hisson Nandalal, the 
husband of defendant No. 2, and his grand- 
son Kanai, now deeéased, the husband of 
defendant No. 1; that, prior to his death 
in the year 1892, Nabeen executed - the 
will on June 18,1891, in which he recites 
that all the properties acquired with the 
profits of the castor-oil business were his 
self-acquired properties. It may be stated 
here that, by the will, Nabeen appoints 
Narasingha and Kanai as executors and 
Nanda who was an ascetic was given a 
legacy of Rs, 500 and in case of his return 
he was given a legacy of 25 rupees per 
month ; the will further provides that : - 


412 


“Tf any sons be born to-him (Narasingha) then you, 
the executors, shall be entitled to my entire 
estate upon effecting a partition thereof in two 
equal shares, If, on the other hand, no sonis born 
to him, then in that case, the daughters of the 
said Narasingha shall be entitled to a 4 annas 
(four annas) share of the said estate ; while Kanailal 
. shall get the remaining 12 annas share 
thereof.” 

That probate of: the will was taken by 
both Narasingha and Kanai on September 
10,1892. The plaint alleges that Nabin 
had noauthority to-make a disposition of 
Rajkrishna’s share in the ol business and 
in-the joint properties that were acquired 
out of the profits of the same; that Nara- 
singha died after making a will dated 23rd 
Chaitra 1300 B. S., corresponding to April 
5, 1894, and leaving him surviving his wife 
Mahamaya and his daughters, the two 
plaintiffs in the suit. In para. 13 of the 
plaint the plaintiffs submit that their father. 
Narasingha was under a misapprehension 
of facts and law as regards his own right 
and erroneously thought that he was entitled 
only to a four annas share of the joint 
estaie under the will of his uncle Nabeen, 
although, as a matter of fact, eight annas 
share of Rajkrishna had already vested in 
him. This is the foundation of the plaintiffs’ 
title regarding the eight annas share of the 
disputed properties. 


The plaintiffsclaim a further two annas 
share onthe basis of the will of Nabeen, 


but as this claim has been abandoned both . 


before the lower Courts and before us 
nothing further need be said about the two 
annas share. The plaintiffs further said’ 
that the defendants are in possession of the 
properties mentioned in Schs. A and B and 
that. the plaintiffs are in possession of a 
portion of the same; that in spite of repeat- 
ed demands-the defendants are not giving 
to the plaintiffs their share, after partition 
by metes and bounds. Hence the cause of 
action for the suit. It may be mentioned 
here that it is common ground that on 
December 23, 1879, Umacharan separated 
from his two step-brothe:s giving up his 
share in the joint properties by taking the 
sum of, Rs. 20,000 and executed a deed of 
release in favour of Nabeen and Rajkrishna’s 
son Narasingha.. 


In their written statements the defendants 
raised several defences to the suit. We 
propose to notice those defences which are 
material to the controversy in the present 
appeal. Such defences: are: (1) that the 
plaintiffs’ claim is barred by the operation 
of Art. ‘11+A, Limitation Act, and by O. 
XXI, 1.63, Civil Procedure Code, (2) that 
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the properties are the self-acquisitions of 


Nabeen and that the heirs of Rajkrishna 
had no title tothe same, (3) that whatever 

properties were acquired by Rajkrishna 

were compulsorily taken by the. Govern-- 
ment forthe Dakshineshwar powder maga- 
zine : (4) that the title of the plaintiffs to the 

properties left by Nabeen has been extin- 

guished by Mahamaya’s taking a sum of 

Rs. 20,000 as provided for by Nabe§n’s will; 

(5) that, assuming that the properties were 

joint properties of Rajkrishna and Nabeen, 

as the father of the plaintiffs admitted in 
his last will that he had got only four annas 
share in the properties in suit, Narasingha 

by his acts and conduct by taking probate: 
of Nabeeén’s will, could not himself have. 
claimed eight annas share and.the plaintiffs. 
as his (Narasingha’s) heirs aie bound by the’ 
election made by their father and cannot claim 

that the properties were not self-acquired 

properties of Nabeen; (6) that plaintiffs’ title 

has been extinguished by adverse posses- 

sion of the defendants for more than 

12 years [see para. 30 of the written state- 

ment] and (7) that a moiety of plot No. 2 hav- 

ing been sold to one Amulyacharan Das by 

Nandalal, the suit is not maintainable in 

respect of that plot_in the absence of 
Amulya, 


“On these pleadings both oral and docu- 
mentary evidence was led on both sides 


‘and several issues were raised in the suit. 


They are to be found at p. 37 of the 
paper-book. The Subordinate Judge has 
reached the jollowing conclusion on the 
points which were debated befor us. He 
holds: (1) that the castor-oil business was joint 
family property; (2) that after nadabi by 
Umacharan the entire property in Sch. A 
which grew out of the joint “business came 
to belong to Nabeen and Narasingha in 
equal shares; (3) that Nabin was not the 
sole owner of the property or the business 
and his will is operative only in respect 
of his half-share in these properties; (4) that 
by Nabin’s will Narasingha got no share 
and the will of Nabin has been wholiy mis- 
conceived both by Narasingha ind his 
successor-in-interest; (5) that the acts 
which resulied from such misconception 
cannot make any change in the course of 
legal inhesitance; (6) that the will by 
Narasingha is void; (7) that plaintiffs as 
heirs of Narasingha are entitled to half 
the property in Sch. A; 18) plaintiffs can- 
not get any relief regarding the movables 
“in Sch. B; (9) O. XXI, r.` 63 is no bar to. 
the present suit; and (10) the defendants’ 
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have not béén able to éstablish that plaint- 
iffs’ title has been extinguished either by 
adveise possession for more than the statu- 
tory period or ouster. He has, accordingly, 
decreed the suit in part as indicated above. 

This’ judgment has been challenged in 

appeal on seven grounds and I will indi- 
cate the, grounds and deal with them in 
the ordell in which Mr. Rupendrakumar 
Mitra, who appears for the appellant, 
has argued them. It has been argued, 
in the first place, that Narashingha 
having accepted the administration of 
the essate of Nibeen as executor, he 
and his heirs are estopped from setting up 
a` title in himself or themselves in a part of 
the property which he has taken under 
‘Nabeen’s will. It is pointed out that there 
is aclear assertion in Nabeen’s will that 
the properties in suit are his self-acquired 
properties. The material portion of the 
will with reference to this is to be found 
at p. 23, part 2 of the paper-book and 
runs as follows: 

“When my elder brother Rajkrishna Niyogi was 
alive, we had very little properties. Upon his 
demise. I have, with my own labour and by doing 
business, etc., increased the estate and purchased 
immovable properties also at various places—some 
in my own name and others in the name of my said 


son Nandalal Niyogi by whom I got a deed of. 


“declaration of trust’ executed (in my favour) later 


on. Thus although the properties are my self- 


acquired properties, yet as Narasingha Bahajiu is 
very obedient and dear to me, I make the following 
provisions. 

“Ib is argued that even assuming that the 
properties disposed of by the will are joint 
` properties and that Narasingha had half 
and Nabeen another half share of the same, 
the effect of Narasingha’s taking out probate 
of the willis that he was estopped from 
asserting that the said properties are 
joint properties and this estoppel is avail- 
able ‘against Narasingha’s heirs. It was 
open to Narasingha not to take out pro- 
bate, but having taken out probate he 
could not say that a portion of the estate 
which the testator had devised was Nara- 
singha’s. Once having made his election, 
Narasingha cannot be permitted to with- 
draw from the position that the entire 
property did belong .to Nabeen, and, in 
support of this position, reliance has been 
placed on the decision of the Madras High 
Court in the case of Munisami Chetty v. 
Maruthammal (1) and to two English cases, 
namely, Board v. Board (2) and Datton 


(1) 7 Ind, Cas 178; 34M 271; (1910) M W N 233; 
8 M LT 124; 20M LJ 687 TA 


' (2)- (1873) 9 QBD 43; 43L J QB 4; 22 WR 206; 
39 L T 459, 


SUBODHOHANDRA Ü. BHUBALIKA DisEE 


413 
v. Fitzgerald (3). . These -cases no doubt 
lay down the proposition that anyone tak- 
ing possession under a ‘will: cannot set up 
an adverse title . oe. 

Tt seems to us that this doctrine is sub- 
ject to the qualification that the election 
must be made with full knowledge of the 
circumstances. In this case, it appears to 
us that Narasingha was six years old when 
his father died. He was: an infant and 
it has not been shown that he was cognizant 
of the will of Rajkrishna which stated in 
para, 4 that the Karbar and the Bhadrasan 
were the joint properties of both Rajkrishna 
and. Nabeen. By the will of Rajkrishna, 
Nabeen was appointed as executor and 
trustee. Nabeen, in betrayal of that trust, 
makes no reference whatscever to. Raj- 
krishna’s will and it can hardly besaid, in 
these circumstances, that Narasingha was 
fully cognizant of the true state of things 
when he made the election and took probate. 
Tt has been argued for the appellant that all 
the cards were laid bare before Narasingha 
seeing that the order forms for purchase 
and sale of castor-oil (at pp. 143 and 144° 
of the paper book) were in the joint names 
of ‘Rajkrishna and Nabeen and these order 
forms were produced from Narasingha’'s 
box, as is deposed to by plaintiffs’ witness 
Dhirendra, son of Bhubalika. We do not 
think that any knowledge can be imputed 
to Narasingha of these two contract forms 
from the mere fact that they were found 
along with other papers in -his box, It is 
next said that there is conclusive evidence 
to show that Narasingha knew of Raj- 
krishna’s will, for this fact is recited in 
the nadabi farkhat patia of Umacharan 
executed on December 23, 1879. This docu- 
ment, it is true, referred to Rajkrishna’s will 
and isa statement made by Umacharan 
and not by Narasingha, but from this it 
would not be a legitimate inference to 
draw that Narasingha was aware of the 


‘contents of the will of his father Raj- 


krishna. 


‘. Inthe cases cited, possession was taken 
under the will and it-was held, in those 
circumstances, that it wasnot open to such 
a person to quesiion the validity of the 
will. Is does not appear clear in this case 
that Narasingha took possession under 
Nabeen's will; ıt rather seems that Nara- 
singha was in possession from before .the 
execution of the-will. .This circumstance 
also distinguishes the present case from the 


(3) (1897) 2 Oh, 83; 66 LJ Ob, 604;..45 W.R 
685; 78 L T 700, 
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case of Board v, Board (2) referred to above. 
For the reasons given above we are of 
opinion that Narasingha's heirs are not 
precluded from showing that Nabin had no 
power to dispose of whatever belonged to 
Rajkrishna. The second ground _ taken 
turns on the construction of Narasingha’s 
will. It is argued that under cl. (5) of the 
said will, Narasingha’s widow Mahamaya 
was given the entire eight annas share in 
the disputed properties which he inherit- 
ed from Rajkrishna, for it was provided 
that: 

“If the said Mahamaya Dassee does not pull on 
well with the said Kanailal Niyogi and the members 
of the family, then, in that case, the said wife shall 
be entitled to a lump sum of Rs. 20,000 from the 
said Kanilal Niyogi and his representatives, If the 
said Mahamaya Dassee gets the said amount, then 
neither she nor any of my other heirs shall have any 
claim, title or interest to or in the movable and 
immovable properties left by me. Even if such a 
claim be asserted, the same shall not be accepted. 
But the said Mahamaya Dassee shall, during her 
life-time, be entitled to live in our Bhadrasan 
(dwelling house) and upon her demise my heirs 


such as daughters and daughters’ sons shall get. 


en the said Kanailal Niyogi the sum of Rs, 2,500 
only.” 


The will is addressed to Mahamaya and 
it is said that, under cl. (5), the material 
portion of which has been quoted above, 
the residue of the estate, after the payment 
of the legacies and payment of the expenses 
for the daily: and occasional religious rites 
and payment of certain sums for the mar- 
riage of Ambalika Dasee, the unmarried 
daughter of the testator, will pass to 
Mahamaya Dasee and as she has taken the 
sum of Rs. 20,000 from Kanai, the plaintiffs 
are not entitled to any of the properties in 
suit subject to ‘the tender of Rs. 2,500 to 
them before suit and it is said that the 
tender has been made. In order to consider 
the soundness of this contention the effect 
of cl. (3) of the will must be taken into 
account, By this clause Narasingha states 
that, save and except the four annas share 
which he has in the movables and immov- 
ables, the business in castor seeds and the 


castor-oil mill as bequeathed to him by 


Nabeen’s will he had got no other proper- 
ties and that those properties were undivid- 
ed and held by him jointly with Kanailal. 
Now it appears from the following provisions 
in Nabeen’s will, namely, that “if any son 
be born to him (Narasingha), then you the 
executors shall be entitled to my entire 
estate .upon effecting a partition thereof 
in two equal shares. If, on the other hand, 
no son is born to him, then in that case 
the daughters of the said Narasingha shall 
be entitled. toa four annas share of the 
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said estate.” It appears therefore clear 
that Narsingha got nothing under Nabeen's 
will, as no son was born to him. 
But Narasingha had eight annas share 
in the disputed properties by inheritance. 
from Rajkrishna and by his will Narasingha 
certainly disposed of the four annas share, | 
although he was under the mistaken belief. 
that he had got the four annas she under : 
Nabeen’s will. The question is whether 
the remaining four annas of his inheritance: 
passed to Mahamaya under the residuary : 
gift in cl. (5). The appellant argues that. 
the residuary bequest in cl. (5) is express-. 
ed in terms -wide enough to include what-: 
ever estate not otherwise disposed of by 
the will, Narasingha had at his death,. 
whether he knew that he had it or not and 
in support of this construction attention is 
drawn in particular to the words Ka 


“neither she nor any of my other heirs shall have ; 
any claim, title or interest to or in the movable and 
immovable properties left by me” f i 

as also to para. 2 of the will by which 
Mahamaya and Kanai were appointed as 
executrix and executor 

“to all the properties movable and immovable 
which I now have or which I may hereafter ac-: 
quire.” h . 

Reliance is placed on the case of In’ re 
Bagot Paton v. Ormerod (4) .in support of: 
this contention. The facts of the case jost- 
referred to were that a testatrix, by mistake,» 
recited in her will that she had settled upon: 
a certain relation a particular property, 
which, in fact, was still-at her disposition.’ 
The willcontained other recitals of other. 
properties and also a residuary bequest’ in > 
favour of Ormerod, Tt was held that the 
property which she thought erroneously she. 
had settled upon her relation passed under, 
the residuary gift. Lord Lindley pointed 
out: 

“She intended whatever was hers, and was not 
otherwise disposed of, to go to her residuary legatee.’ 
It istrue that she did not intend this particular ' 
fund to goat onceto him because she thought she had. 
settled it already, and that therefore it was not hers. 
She made a mistake: it was hers, 
bequest in terms carries it.” É f 

But the ruie laid down in this case is 
subject to the qualification indicated in the- 
judgment of Kekewich, J., in the same case’ 
in the following passage: ` i 

“Of course a testator may enumerate his estate in- 
such terms that there can be ‘left no doubt but that 
he means that enumerated estate, and that only, to 
pass, and then the residuary gift, however large in 
its terms, may be construed to include only such 
portions of the enumerated estate as are not specifical- 
ly given.” i 

if one looks tọ para. 3 of Narasingha’s 
will it appears clear that Narasingha 

(4) (1893) 3 Ch. 348. f 


and the residuary 
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estate consisted of nothing else except the 
four annas share in the movable and immov- 
able properties, business in castor-seeds 
and the -castor-oil: mill bequeathed to him 
under Nabeen’s will, The residuary estate, 
in my opinion, should be construed to 
include ‘such portions of the enumerated 
estates as were not specifically given. On 
a proper construction of ths several clauses 
of the will, I am of opinion that residuary 
gift cannot apply to the other four annas 
share which descended to Narasingha from 
Rajkrishna as this was property unknown 
tothe testator. There is also some authority 
for saying that there is a difference bet- 
ween the Indian and English Law in this 
respect.‘ Under the Indian law it would 
seem that a residuary clause does not 
apply to property unknown to the testator. 
In the case of Kunthalammal v. Suryapraka- 
saraya Mudaliar (5), Bakewell, J., pointed 
out that-the residuary clause in the form 
in which it appears in English wills is 
practically unknown to the ordinary testator 
in’ Madras and the rules of construction 
which have been laid down by English 
Courts are not applicable. In that case 
the residuary bequest: was in the following 
terms: 

“The sum which may be left after deducting the 
- abovementioned legacies and such other expenses 


shall be galah in my name for Pooja and other 
charities in-Vytheshwarer temple. " 


Unknown: to the téstator there was a sum 
of Rs. 4090 lying to his credit with the 
Registrar of the High Court and ‘it was held 
that that-sum was not disposed of under 
the above residuary clause of the will and 
that the-plaintiff was entitled to it ason an 
intestacy. The contention therefore of the 
appellant that the entire eight annas share 
of Rajkrishna, to which Narasingha was 
entitled, passed under the will must fail. 
Mahamaya obtained the four annas on 
Narasingha’s death as on an intestacy 
and ‘had a Hindu widow's estate in the 
same, ` 

So far as the other four annas, which 
passed under Nabeen’s will to Maha- 
_ maya, is concerned, it appears that Ma- 
hamaya, in lieu of the four annas share, 
took Rs, 20,000 from Kanai and abandon- 
ed ‘her rights in the same. It appears 
from the farkhatnama (Ex. F) dated 
January 7, 1897, that Mahamaya acknow- 
ledged the receipt of Rs. 20,000 from Kanai 
in Government currency notes and execut- 
ed the deed of release which was attested 
A 31 Ind, Cas, 494; 38 M 1096; 29M L J 
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by Mr. Hirendranath Datta, a well-known 
Solicitor of the High Court, and on the 
same date she lent this sum of Rs. 20,0C0 
to Kanai and his. father Nanda on mort- 
gage of some of the properties released by 
her in favour of Kanai. She obtained a 
decree on the mortgage against Nanda 
and Susheela, the widow of Kanai, who 
was then dead, on December 19, 1903 (see 
Ex. H, p. 73) and in execution of the 
decree purchased 23 bighas odd situate at- 
Alambazar, Baranagar, Raja’s garden and 
another plot, on December 18, 1905. She 
sold these two parcels of land to one 
Binodlal Ghosh on August 31, 1906 for a 
sum of Rs. 32,00). The present plaintiffs 
also joined in the conveyance. It is clear 
therefore that so far as the four annas share 
of the properties, now in dispute, except 
the dwelling house is concerned, the title of 
plaintiffs is extinguished by farkhatnama 
and the receipt of Rs. 20,000 by Mahamaya. 
The second ground taken therefore succeeds 
to this limited extent. With regard to the 
question of this four annas share in the 
dwelling house, different considerations arise. 
“In order to understand the third ground 
urged before us, certain new events will 
have to be referred to. It appears that 
Nabeen started an oil mill in Arhiadaha, - 
The business prospered for a certain time, 
but, after the death of Nabeen, the business 
dwindled and becamé a losing concern. One 
of the unsecured creditors af the said busi- 
ness, named Sadasukh Kuthari, instituted a 
suit against Susheela, defendant No. 1 in 
the present suit and the administratrix to the 
estate of her husband, in the Original 
Side of this ,Court and on ‘September 2, 
1903, Sadasukh obtained a decree for 
Rs. 2,484 against Susheela (see Ex. 5, p. 66). 
On January 16, 1905, in execution of the 
said decree, all the properties, which form 
the subject-matter of the present suit were 
sold and purchased by Sadasukh for 
the sum of Rs. 2,800 (see Ex. 
C-1, p. 68). Kuthari took symbolical 
possession of the properties and actual 
possession of all the properties in suit 
except the dwelling house, t.e., item No.1 of 
the present plaint. It appears that the 
entire sum due on the mortgage executed 
in favour of Mahamaya by Kanai and 
Nanda was nol realised by the sale of the 
mortgaged properties’ and Mahamaya ap- 
plied on January 15, 1907, fora personal 
decree against Nanda. During the pen- 
dency of such application, Mahamaya died 
in 1908, and the present plaintiffs Nos. 1 
and 2-got themselves substituted in place- of. 
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Mahamaya in the personal decree proce- 
edings. After obtaining a personal decree, 
the plaintiffs proceeded to execute the decree 
by attachment of the dwelling house—item 
No. | of the plaint,alleging the said dwelling 
house belonged exclusively to Kanai and 
was in possession of Kanai'’s widow Susheela 
(see Ex. D.3, pp. 92-97) and this dwelling 
house was actually attached on 
February 21, 1913 (see Ex. B, pp. 98-99), 
As soon as the present plaintiffs at- 
‘tached the dwelling house, Sadasukh’s son 
Kasturchand preferred aclaim to the said 
dwelling house and the claim was allowed. 
It is necessary to quote some of the remarks 
made by the Subordinate Judge, 24- 
Parganas, in the judgment in the claim 
case: 


“The only thing which seems to have led tho- 


decree-holder, who,1 should note, also lives in the 
same house, to attach this property as if it still belongs 
to Susheelabala, is that, instead of ousting Sushe- 
elabala’s father-in-law and his people, the claimant 
has allowed them to live in it together with the 
decree-holder who has a charge on it but into which 
tis not necessary for me to enter here.” 


And again, in another place, the Sub- 
Judge remarks “the decree-holder herself 
has the right of occupancy of a part of 
it.” On the result of these claim proce- 
edings, which terminated in August 1913, 
` itis argued that as no suit was brought 
under O. XXI, r. 63, Civil Pocedure Code, 
within one year from the date of the order 
allowing the claim, the order has become 
final and conclusive and the present suit 
for partition of the said dwelling 
house is barred. We are unable to accepi 
this contention for the claim proceedings 
were started against the present plaintiffs 
in their capacity as stridhun heirs to their 
mother Mahamaya in respect of the personal 
decree obtained by them as such heirs. 
The present suit has been brought by the 
plaintiffs under a very different title, 
namely, as heirs to their father's estate. 
The order of August 30, 1913, is conclusive 
against the plaintiffs as representing their 
‘mother’s estate: but it is not conclusive 
against them as claiming under their 
father, Although the persons against whom 
the order was made are identical with the 
persons who want to get behind the order 
physically, they are, in the eye of the law, 
‘different persons as they claim under dif. 
‘ferent titles. This ground which concerns 
‘the dwelling house caly must fail. 

“The fourth ` ground taken is that the 
‘evidence leads to the conclusion that the 
‘properties in suit were the self-acquired 
properties of Nabeen and consequently 
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plaintiffs haveno righ! to the same. This 
ground has only been faintly urged before 
us by Mr. Mitra and there is abundant 
evidence on the record to justify the con- 
clusion that the items of immovable 
property in Sch. A to the plaint were pur- 
chased with the joint family funds and 
were acquired out of the joint family 
partnership business in cast& oil. It 
appears that in 1871 a portion of the family 
dwelling house was ‘acquired compulsorily 
for Daksheneshwar powder magazine and 
asum of Rs. 24,000 was paid to Nabeen; as 
representing the family, for the value of 
these structures, which they had on the 
land acquired, and it is this sum which 
might have been applied for carrying on 
the joint family business. Therefore all 
the properties in suit which were acquiied 
out of this business belongs to Nabeen and 
Rajkrishna jointly. The fifth ground taken 
is that the suit is barred by adverse 
possession by the defendants for more than 
the statutory period of 12 years: This is a 
ground which deserves very serious .con- 
sideration in view of the events to be nar- 
rated presently, It appears that all the 
properties in suit were purchased by 
Kuthari in January, .1905, and that after 
Kuthari’s purchase, he took possession of all 
the properties except the dwelling house . 
(item No. 1 of the plaint). The defendants’ ` 
case is that all the other properties besides 
the (bhadrashan) was in Kasturchand's 
possession from 1905 to 1919 when they were 
sold to Nanda who was the gomasta of 
Kuthari (see Ex. A, p. 127) and since then 
they were in possession of Nanda and after 


his death of his grandson . Subodh, 
defendant No. 3 (see p. 93). [His Lord- 
ship discussed the evidence ‘and held 


that Mahamaya and the plaintiffs were 
ousted from possession of all the properties 
except the dwelling house and. that ‘the 
plaintiffs’ claim with regard to the four 
items of the properties of Sch. A besides 
item No. 1 is barred by adverse possession 
and-proceeded.] The Subordinate Judge, 
dealing with this part of the case, | which 
is raised by issues Nos. 7,9 and 19, observ- 
‘ed as follows: i 


“As to adverse possession I do not think anyone ` 
‘has claimed.. ...the parties are co-owners’ and there 
never has been.a direct or open assertion of hostile 
title or any positive ouster. The trust placed. upon 


_Nabeen descended to bis heirs and Ido not think 


there can be any question of limitation " 


Mr. U. N. Sen Gupta, the learned Coun- 


‘sel who appeared for respondents, has tried 


to meet the case of adverse possession, or 
ouster on the same line of reasoning as “hag 
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been adopted by the Subordinate Judge. 
He has argued that, in thé case of joint 
property, possession or exclusive occupa- 
tion by one co-sharer without more is not 
sufficient to constitute ouster or adverse 
possession even if such exclusive possession 
- extends long beyond the statutory ‘period 
of 12 yearg and in support of this proposi- 
tion he -Ws relied on the decision of the 
Judicial. Committee of the Privy Council in 
Corea v. Appuhamy (6) and on’ the case of 
` Hardit Singh v. Gurmikh Singh (7), which 
was also the decision of the Privy Council. 
But this rule can have’ no application to 
the present‘case seeing that the four items 
of the immovable property besides ‘the 
dwelling house were rightly or wrongly 
taken possession of by Kuthari, in 1909, 
“and passed.out ofthe joint family property 
and Kutharijhaving possessed them for 
more than 12 years had acquired ‘an in- 
‘ defeasible right to them by adverse 
possession: So that when Nanda, who was 
Kuthari’s gomasta purchased back the four 
items of the property from Kuthari with his 


own money, his possession cannot be said. 


“to bethe possession of the co-sharer. By 
the: sale in execution of the decree by 
Kuthari against Susheela, the right, title 
‘and interest of Nanda might -have passed 
“but Kuthari took possession, not simply 
‘of the share of Nabeen, but the entire 
properties: In this view, thé fact of 
Nabeen’s: being a trustee does’ not affect 
‘the question of adverse possession. ‘We are 
of opinion therefore that the plaintiffs’ right 
to' the eight annas share of the properties 
Nos.:2, 3,4 and 5of the plaint is extingui- 
‘shed by adverse possession of ‘Kuthari and 
of defendant’No. 3 for more than'12” years 
and plaintiffs’ claim in tespect of ‘those 
properties must be dismissed. The ques- 
‘tion of adverse possession with regard to 
the dwelling house stands on a different 
footing. There can be no doubt on the evi- 
‘dene that the plaintiffs have been in actual 
“possession of a portion of the dwelling 
house. Great stress has been laid on behalf 
of the appeéliant on the following ‘passage 
in the claim proceeding [Ex.1, page 102]: 
- “Qn the whole; it appears to me that Nardlal and 
his people are-occupying thé house through the 
claimant's permission.and ‘their possession should be 

- regarded as the possession of the claimant (Kuthari).” 
_ This finding can only refer to the part 
g (1912) A -0O 230; 81 L JP O 151; 105L T 
(7) 4T- Ind. Cas. 626; AI R1918 PO I; 64PR 
“1918; -58 P W R 1918; 24 M L T 389; 28 OL J 437: 20 


Bom. L R1064; (1919) MW N1; 9 L W 123; 1 UP 
LR (PO) 8(P OY yee a 


149—53 & 54 


` SUBODHOHANDRA V; BRUBALIKA'DASEH 


_lifetime, be entitled to live 


“417 


of the house occupied by Susheelabala and 
her father-in-law, for the same claim. pro- 
ceeding shows that the  decree-holder 
Ambalika, one of the plaintiffs, was held 
to have a charge on the house and the 
Court also’ recognised the fact that the 
decree-holder herself has the right of oceup- 
ancy of a part of it (see Ex. 1, page 102) 
and that seéms to be the correct view, for 
Kuthari did only purchase the right,'title and 
interest of Susheela as administratrix of 
Kanai’s estate in the dwelling house and 
Kuthari’s claim could only refer to the 
share of Kanaiin the dwelling house. We 
are not unmindful of a statement in 
Ex. D’3, pages 95:97, that the present plaint- 
iffs‘as heirs of Mahamaya wanted tc execute 
their personal decree by attaching the 
whole dwelling house. Colamn 10 of the 
petition’ is rather a lcdse statement, for the 
fact remains that the plainiiffs themselvés 


‘were in possession of a portion of the dwell- 


ing house and they could not have intended 
to attach their own interest in the same; and 
the existence of this ‘interest was recognised 
by the Subordinate Judge in the claim 
proceeding when he said that 

“the decree-holaer herself’ has the 
occupancy of a part.of it.” 

J am therefore of opinion that, so far as 
the four annas share of the dwelling house, 
which is not affected by Narasingha’s will 
is concerned, the plaintiffs’ righ; is not 


right of 


-extinguished by adverse ‘possession. With 
„regard to the other four annas ‘share of thé 


dwelling house, which is touched by Nara- 
singha’s will the provisions of the’ said will 


‘have tobe considered. The material portion 


of the wil] is as follows: 

‘But the said Mahamaya Dasee shall, curing her 
in our Ehadrashan 
(dwelling house) and upon her demise my. heirs 
such as daughters and daughters’ sons shall get 
from the said Kanailal Niyogi the sumof Rs. 2,500 
only. Saveand except these, my heirs shall have 
no claim to my Bhadrashan (dwelling house).”: + 


Having regard to this clause of the will, 


it appears clear that plaintiffs are not entitl- 
ed to get this four annas share, ‘but are 


-entitled to'get the sum of Rs. 2,500 with 


interest at six per cents per annum from 
the date of the institution of the suit till’ 
realization, Sixthly, it is. argued that if 


“all the five points fail, plaintiffs are “not 
‘entitled -to decree without payment of the 
-sum of Rs. 20,000 with interest. 


In the 
view which we have taken, this ground does 
not-require to be considered. The seventh 
ground taken relates to’item No. 2 of the 
plaint., It is said-that. this property was | 
sold to one Amulya on.March 5, 1920 aud” 


* business was kept in abeyance for a period 


--418 


the claim for partition of this property can- 
not be determined in his absence. This 
ground also dces not require consideration 


as, plaintiffs’ suit for partition of this plot ` 


must be dismiesed on the ‘ground of adverse 
Possession, as already stated. The result 
is that the decree and judgment of the 
Subordinate Judge must be ‘set aside and 
in lieu thereof the following decree will be 
made. Plaintiffs’ title to four annas share 
of the dwelling nouse item No. 1,Sch. A be 
declared. Plaintiffs will recover from the 
defendants the sum of Rs: 2,500 (Rs. two 
thousand five hundred) only with interest at 
the rate of six percent. per annum from the 
date of the institution of the suit till realiza- 
tion. Let a Commissioner be appointed to 
effect a partition of item No.1,8ch. A. Plaint- 
iffs’ claim with regard {o items Nos. 2, 3,4 
and 5, Sch. A be dismissed. Plaintiffs’ claim 
for the moveables .in Sch. B be also dismiss- 
ed. The Commissioner is directed to effecta 
partition of item No. 1 according to the con- 
venience and existing possession of the 
parties as far as may be practicable. 
The costs of the partition shall Le borne 
equally by the parties. 

Henderson, J.—I have had the ad- 
vantage of reading the judgment which 
has just been delivered by my learned 
brother, but I should like to say something 
with regard to some of ihe points which 
have been raised before us. I will first 
deal with the question whether the pro- 
perties in suit belonged to Nabeen alone. 
Now, it iscommon ground that there was 
a: nucleus, which consisted of the castor- 
oil business, which’ was carried on jointly 
by Rajkrishna and Nabeen. The site was 
eventually acquired by Government and 
the business was then. transferred to an- 
other site in Arhiadaha. The properties in 
question were purchased out of the profits 
of that business and the point at issue is 
whether that business was -joint or the 
business of Nabeen alone. The business, 
having originally been joint, it is clearly 
for the appellant to establish his case. 

Sukumaree Dassee; the widow of Nanda- 
- lal, stated in her evidence that the 


‘of two years after the acquisition of the 
original site and that Nabeen then started 
a new business with money borrowed from 
her father. This of course would be con- 
clusive in favour of the appellant. But 
I should not be prepared to accept-a mere 
statement by an interested witness, entire- 
ly uncorroborated as it is, by any docu- 
mentary evidence: in fact, Mr. Mitra 
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did not place any reliance upon it in the 
course of his argument. - : ; 

It is clear that, in order to rebut the 
presumption in favour of the plaintiffs, the 
appellant must establish facts which are 
inconsistent. with it: circumstances 
which are consistent with either case can- 
not be said to rebut the‘presumpticn. The 
following facts, are relied upongby the ap- 
pellant: (a) statements made by Nabeen in 
his will; (b) statements’ made by” Nara- 
singha in his-will; (e) the conduct of Nara- 
singha, his wife and the plaintiffs themselves; 
(d) the properties weré ‘consistently dealt 
with by Nabeen and Kanai on the footing 
that they belonged “to Nabeen alone. 
Baldly stated, these facts may suggest 
that the appellant has’a strong case; but 


‘if they are examined‘in connection with 


their context, ~it seemB clear that they do 
not really rebut the présumption. Nara- 
siigha’s wife‘and daughter had no personal 
knowledge in‘the matter and would 
naturally accept the position adopted by 
Narasingha himself. “Now, it would be 


. going too far to infer that, Narasingha knew 


that these properties “were acquired by 
Nabeen alone; in my jtidgment, the proper 
inference to draw is merely that he thought 
that they were. He was in fact not in a 
position to know. When his father died, 
he was a child ‘of six years and everything 
was left in the hands of Nabeen; if Nabeen 
chose to claim the whole business as his 
own, there was prima facie no reason for 
Narasingha to disbelieve him, 

On the other hand, there is one circum- 
stance which supports the case of the plain- 
tiffs. When the origiiial site was ‘acquir- 
ed, one would expect that the whole of the 
compensation money would be used for 
the purpose of setting up’ a new business. 
The award was made in favour of Nabeen. 
If in fact he only used his share for this 
purpose, he must’ have “made over the other 
half in favour “of Narasingha. But there 
is no evidence’ at all ‘to’ show that N ara- 
ever “got his -share. For these 
reasons, I am of opinion that the decision 
of the learned Subordinate Judge on this 
point was correct. I will now deal with 
the question of adverse possession. The 
case of the plaintiffs sis that they are still 
in joint possession and it has, accordingly, ` 
been argued on their behalf that no ques- 
tion of adverse possession arises at all: this 
position was accepted by the learned 
Subordinate Judge. In her evidence the 
plaintiff Bhubalika frankly admitted that 
except for the house, she is not in posseg- 
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sion at all; the other plaintif, Ambalika, 
tried to make out that she was in posses- 
sion of all the properties; but she broke 
down hopelessly. in cross-examination. She 
dces not live in the house at all but resides 
-with her husband in Calcutta and her 
claim to possession is based on an allega- 
tion that she. spent two or four nights 
in the house in the course of 
several years. .1 am clearly of opinion 
that a few spasmodic visits of this kind 
to see her sister would not amount to pos- 
session. The conclusion, to be, drawn on 
-this part of the -gase is that Ambalika is 
-out of possession altogether and that the 
possession of Bhubalika is confined to 
residence in the house. < 

This residence .is not denied; but the case 
of the appellant is that this residence is 
merely permissive and was. never that 

_of a co-sharer, The first point to notice in 
this connection is-that thé possession of the 
appellant is based upon a title which is 
inconsistent not only with that of Nara- 
singha but also with that of Nabeen himself. 
The appellant is,in possession through 
inheritance from his grand-father Nandalal, 
who was entirely “excluded by Nabeen’s 
will and who -purchased the property from 
a stranger some years aftér- the latter had 
himself purchased it in- execution of a 
“decree. In these‘Gircumstances, it would 
' be rather strange if the plaintiffs thought 
that the appellant was in possession jointly 
with them as co-sharer. 

In fact,. the. conduct of the plaintiffs 
themselves shows that they- were aware that 
the property was being held adversely to 
-them and they actually acgepted the posi- 
tion .as correct. In conneetion with the 
administration of the,will of Nabeen, the 
appellants' father: Kanai paid olf the 
plaintiffs’ mother by executing a mortgage 
in her favour. - She instituted a suit on the 
mortgage and eventually -put the decree 

. into execution; the price fetched at the sale 
of the mortgaged’ property was not suf- 
ficient and she then obtained a personal 
decree. After her-death the plaintiffs put 
the decree into execution. and proceeded 
to attach the house, which is one of the 
properties now. indispute. In the mean- 
time, the appéllant’s father, Kanai had 
died and the -judgment-debtor was the 
present defendant No. 2 as executrix to 
his estate. Before taking out execution, 
the plaintiffs had obtained a succession 
certificate. . . Ci" Se 

In the petition -for execution it was pray- 
_ed. that. this. house, which was alleged to 
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judgment 
be attached and sold in 
atisfaction of their decree. This aplica- 
ion was quite inconsistent with their 
present case and shows that at that time 
they claimed neither title nor possession. 
A stranger intervened in the course. of 
these execution proseedings and filed a 
claim to this house on the ground that it 
had previously been purchased by his 
father in execution of another decree. He 
admitted that the judgment-debtor was 
in actual possession, but claimed that this 
possession was permissive only, as his 
father had allowed her husband to continue 
in residence - after symbolical possession 
had been taken. This dispute was fought 
out hetween the claimant and the plaintiffs; 
the learned Subordinate Judge decided 
it in favour of the claimant, holding that 
his case of permissive possession was true 
and that the actual possession should be 
regarded as being held on his behalf. The 
plaintiffs did not institute any suit and 
have accepted the position that . both 
title and possession had passed to. 
the transferee of the appellant's mother. 
It is true that, in the judgment- dealing 
. with the claim case, the Subordinate Judge 
refers toa charge in favour of one of the 
plaintiffs, into which it was not necessary 
for him to enter, and to her right of occup- 
ancy in a part of the property. I have 


debtor, might 


. pot been able to discover what exactly he 


means by this. But. the present claim of 
_is based . neither upon a 
charge nor upon a right. of residence; in 
fact they claim something totally different 
and their present claim is inconsistent 
with the position they adopted in the 
claim case. As -already noticed, they 
sought to .sell the whole of the residence. 
The claimant objected on the ground that 
he had already purchased it himself. He 
was .successful. In .my opinion, these 
remarks in the order afford no assistance 
to the plaintiffs in the present case. 

In these circumstances, it seems to me to ` 
‘be perfectly idle for the plaintiffs . to come 
forward now andsay that they are in joint. 
possession with the appellant . as , his 
co-sharers. Ambalika’s evidence that shé 
was continually asking in vain for her 
share-in the profits of the property. cannot 
be accepted; if it were true this suit would 
have been. brought long ago. The evidence 
given. on behalf of the appellant to show 
that Bhubalika's possession is permissive, 
only . receives: . the . strongest possible 
-corroboration from the conduet of. the 
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plaintiffs themselves. I have no doubt 
that, until the quarrel which took place 
shortly before the institution of this suit, 
it never entered the head. of either of the 
Plaintifis that they had either title to or 
~i-Possession in the property and am clearly 


.Of Opinion that.they are ‘not in possession. 
= Thconnection with Mr. Mitra's argument 
_eithatsin-any view of the case, the plain- 

“tiffs ‘title has been extinguished by adverse 
“Possession, there are three points of time 

at which it might be said that possession 

became adverse: (1) the application for 
probate of the will of Nabeen; (2) the 
purchase in execution of a decree by the 

Marwari Kuthari: (3) the conveyance in 

favour of Nandalal. It seems from the 

judgment of the learned Subordinate 

Judge that he thovght that possession 

began to be adverse with Nandalal's 

purchase; but inasmuch as that took place 
within 12 years of the suit, it is of no 
practical importance. 

Nabeen’s will set up a claim to the whole 
of the property. The executors were the 
appellant's father Kanai and the plaintiffs’ 

-father Narasingha; they got probate in 
1892. According to the plaintiffs’ case, 
eight annas in the property really belong- 
ed to Narasingha; but, inspite of this fact, 
he joined with Kanai: in asserting a hostile 
title and taking, possession under it. On 
this part of the case the learned Subor- 
dinate Judge seems to hold.that the pos- 
session of Nabeen’s executors .could 
not be:- adverse, because Nabeen himself 
was the executor of the will of N arasingha’s 
father, Rajkrishna; at any rate, he says that 
“the trust placed upon Nabeen descended 
to his heir. But neither of the executors 
was Nabeen’s heir and all the properties 
in dispute were acquired after Rajkrishna’s 
death. In my opinion, the possession of 

Nabeen’s executors was adverse to Nara- 

singa's title with the resalt ihat there was 
. complete ouster of Narasingha. 

: _ The case with regard . to the purchase of 
- Kuthari is even stronger. It has been 
proved that he took symbolical. possession; 
it was however argued on behalf of the 
plaintiffs that he never took actual posses- 
sion. In my judgment the evidence: is 
conclusive that he did, I have already 
dealt with the actual possession of the 
house. This very question was fought out 
between him and the plaintiffs in theclaim 
case, where it was decided that possession 
was with him ; the plaintiffs cannot there- 
fore be allowed to say -now that dt was 
merely symbolical. There .can--be no 
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question that the decree was a genuine 
one and; as was pointed out by the learned 
Judge who decided the claim case, thete 
ig no reason why the auction-purchaser 
should have given up any of’ the property 
after having bought it. He was paid the 
compensation awarded by the ‘Collector on 
account of acquisition of a portion of: the 
Property: his successors are admit diy in 
possession of ihe rest ofthe property zover- 
ed-by the sale-certificate. The “property 
now in dispute is all covered by the cén- 
veyance executed’ in favour of Nandalal 
some years later. In my judgment,’ the 
only inference to be drawn from these facts 
is that actual gand not merely symbolical 
possession was taken and I do not think 
thatthe matter would have been: carried 
any further by the examination of a few 
witnesses to prove collection: of rent’ and’ 
isolated acts of possession. -For these reà- 
sons, I am of opinion that the - plaintiffs’ 
title has been extinguished by adverse 
possession. ` E Ta 
I agree that no case of estoppel has been 
made out. Iam satisfied that Narasihgha 
took possession of the property as- executor 
of Nabeen’s will: but, as my learned brother 
has pointed out, he was not aware -of the 
real facts when he ‘applied for probate; 
indeed ‘it may be ‘doubtful whether :he 
would -ever have made the application,. 
had he been aware of them: I: am: also 
very doubtful whether in any event the 
plaintiffs themselves would be. estopped in 
view of the fact that they aie entirely out of 
possession. The result is that I would dis- 
miss the suit. But as the point'on which 
I have the ' misfortune to differ from” my 
learned brother relates only-to a four 'arnas 
share in the resideńce and Mr. ‘Mitra inti- 
mated, in thé course of his argument; that 


the appellant would not be averse to giving ° 


this concession to. the plaintiffs, I concur 
in the order which my learned’ brother 
proposes to make.” - Y ias 

D. Appeal allowed. 
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Wrongful loss or? gain, if necessary—Criminal . 
Procedure Code (Act -V of 1898), ss. 179, 181 and 
182— Whether. mutually exelusive— Applicability of 
s.179—Act done and consequences ensued must together 
make the offence—Time and place of offence, uncertain 
—S.- 148, Criminal Procedure Code, if applies— 
Offence complete at A—Loss at B--Trial at B— 
Court at., if has jurisdiction Criminal tria 
Application for transjer kept pending till the entire 
evidence is recorded—Legality of, specially when the. 
ground for transfer is want of jurisdiction È 

All thatĝjs necessary for an offence under s. 403, 
Penal Code, is that there should be misappropriation or 
conversion with the intention of causing wrongful gain 
or wrongful loss. Itis not necessary that loss or gain 
should have actually accrued before the offence is com- 
pleted. All that is required is that there should be 
an intention of causing such gain or loss which would 
amount toa dishonesty, [p. 423, col. 2.] 

Section 179, Criminal Procedure Code nei- 
ther controls -nor is controlled by a. 181. These 
sections , have a - cumulative effect and are 
not mutually exclusive in the sense that if 
one section applies the other can never possibly ap- 
ly. - Ui 
: The consequence must be a necessary ingredient 
of -the offence in order that s. 479, Oriminal 
Procedure Code, may apply. If the offence 
is complete in itself by reason of the act 
having been done and the consequence is a mere 
result of it which was not essential for the com- 
pletion of the offence, then s. 179, Criminal Procedure 
Code, would not beapplicable, [p, 425, col. 14] 

In many cases of criminal misappropriation or 
breach of trust there may be considerable difficulty 
inascertaining the exact place, where or the exact 
point of time when, the offence was in fact committed. 
In cases of such uncertainty s 12, Criminal Pro- 
cedure Code would apply. [p 426, col. 1.] 

Where an offence under s. 403, Penal Oode, was 
committed at A and was complete but the actual 
loss fell or was likely to fall at place B; | f 

Héld, that the Court at B had no jurisdiction to 
entertain the complaint. [p. 427, col. 2.] 

“ [Case-law discussed, | 

lf a case is made out for transfer, the order 
should be made forthwith or else the application 
should be rejected ; the matter should not be ordered 
to be kept pending till the entire evidence is 
recorded. This is particularly so when the main 
ground for the transfer is that the Magistrate has 
no jurisdiction to try the case at all. [p. 423, col 1.) 


‘Or, R. A, from an order of the District 
Magistrate Dehra Dun, dated September 12, 
1933. 

Messrs. Saila Nath Mukerjee, N. C. Gan-, 
guli and Sri Ram, for the Applicant. 

Mr. Govind Ram, for the Opposite Party. 

The Assistant Gcvernment Advocate, for 
the Crown. ' . f 

Order of Reference. - One Mohan Lal 
of Chakrata filed a complaint under s. 403, 
Penal Code, against Jai Singh, proprietor, 
General Trading Company, Dehra Dun 
and Kashi Ram Mehta, Manager, Indian 
National Bank of Industries, Ltd., Dehra 
Dun in the Court of the Sub-Divisional 
Magistrate at Chakrata. The allegations, 
in the“complaint were that one Shamsud- 
din drew a cheque in favour of Abdul 


l — 


KASHI RAM V. EMPEROR 


421 
Aziz on the Imperial Bank of- India. 
Abdul Aziz endorsed the cheque to Mohan 
Lal who paid cash to -Abdul Aziz. 
Mohan Lal had to send some money to 
the General Matches Agency, Dehra:Dun,.. 
and he sent Shamsuddin's cheque - after!<:' 
due endorsements to the Matches Agency... 
The cheque somehow fell into the:hajds: : 
of Jai Singh, the proprietor of the Generals. 
Trading Company who cashed the cheqiis: ` 
through Kashi Ram, the Manager of the 
Indian National Bank of Industries, Ltd., 
Dehra Dun. It is to be noticed that both 
the accused, Jai Singh and Kashi Ram 
are residents of Dehra Dun and the 
misappropriation took place in the ordi- 
nary acceptation of the term at Dehra 
Dun. A plea was taken on behalf of 
the accused by means of an application 
for transfer before the District Magistrate 
of Dehra Dun that the Chakrata Court 
had no jurisdiction in the matter inas- 
much as the offence unders. 403, Penal 
Code, if committed at all, must be 
deemed to have been committed at Dehra 
Dun.- In the application for transfer the 
accused also alleged certain grounds for 
the transfer of the case from Chakrata 
to Dehra Dun on the assumption that 
the Chakrata Courts had no jurisdiction. 
This combined application for transfer 
was given to the District Magistrate of 
Dehra Dun, but he passed an order in 
the following terms: 

“This application is put in ata late stage and 
I will not hold up the caseon it You should 
proceed to hear the defence, but before passing 
final orders you should send the record to me 
with your remarks on this, application, and if 
I then think that the case should be transfer- 
red I will transfer it.” 

It is not possible to appreciate the 
meaning ofthis order. It is a direction 
to the trying Magistrate to try and hear 
the prosecution as well as the defence. 
witnesses, possibly to hear arguments, 
but the Magistrate is directed to restrain 
himself from passing final orders and is 
requested to submit his remarks upon: 
the application for transfer. ` 

The accused being dissatisfied with this 
order have come up in revision to this 
Court and the principal ground that has 
been taken is that in view of the clear 
provisions of s. 18i (2), Criminal Pro- 
cedure .Code, ihe Sub-Divisional Magistrate 
of Chakrata had no jurisdiction io try 
the case, the alleged offence having been 
committed ab. Dehra Dun. The other 
grounds taken in revision are based upon 
the balance of convenience at Dehra 





~ 


422 


Dun and upon the fact 
plainant’s firm being 


that the com- 
the Guvernment 


Cashier as Chakrata, constantly ecmés in ` 


contact with the Sub-Divisional Magis- 
trate and, therefore, it is not fair to the 


-accused that the case should be tried at 
.‘Chakrata. The relief was that the High . 


Court would be pleased underthe pro- 
visions of s. 185, Criminal Procedure Code, 
to transfer the case from thefile of the 
Sub-Divisional Magistrate of Chakrata to 
some Court in Dehra Dun of compet- 


ent jurisdiction to try the case. So far 
as the balance of convenience and_ the 
pcesition of the complainant in Chak- 


rata is concerned there is no affidavit 
before me and these matters, according 
to my view, can be better disposed of 
by an independent application for transfer 
after affidavits have 
The question however, as to whether 
the Court at Chakrata has jurisdiction ‘to 
try the case is of some importance. Tt 
is contended on behalf of the accused 
that s. 181 (2), Criminal Procedure 
Code, controls s. 179 and that there- 
fore the offence of criminal misappropria- 
tion can be tried in a Court within the 
local limits of whose jurisdiction any part 
of the property which is the subject of the 
offence was received or retained by the 
accused person or the offence was commit- 
ted. It is submitted that thisis a complete 
provision regulating jurisdiction in a case 
of criminal misappropriation and no other 
provision regarding the place of inquiry 
or trial ought to be looked into when an 
offence of criminal misappropriation or cri- 
minal breach of trust is involved. It 
should be noticed thatthe guiding section 
regarding the place of inquiry or trial 
namely, s. 177, Criminal Procedure Code, 
which says that : 


“Every offence shal] ordinarily be inquired into and: 


tried by a Court within the local limits of whose 
jurisdiction it was committed’ 


is incorporated ins. 18] (2), Criminal Pro- 
cedure Code. On the other hand on þe- 
half of the complainant it is argued that 
8.179, Criminal Procedure Code is in no 
way controlled by s. 181, cl. 2 and under 
s. 179 this offence like any other offence 
may be tried in aCourt within the local 
limits of whose jurisdiction the 
offence was committed cr within the local 
limits of whose jurisdiction any consequence 
has ensued. It is submitted that the loss 


to Mohan Lal, the complainant, occurred - 


ft Chakrata. This loss is the consequence 


oa the action of the accused and therefore _3 
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the Chakrata Couris have jurisdiction. So _ 


far as the Allahabad High Court is con- 
cerned it seems that witha single dis- 
sentient note in the case of Girdhar Das v. 
Emperor (1), it is committed to the view.. 
that s. 181 (2), Criminal Procedure Ccde, is. 
controlled by s. 179, Criminal Procedure 
Code. Some of these cases have distinctly 
held like that whereas others seemgo sug-- 
gest-the same. 
ing cases :- 5 

Queen-Empress v. O’Brien (2), Emperor v. 
Mahadeo (8), Langridge v. Atkins (1), Mu- 
hammad Rashid Khan Arzoo v. Emperor 
(5), S. F. Rich v. Emperor (6),. Brij Lal v. 
Emperor (7), Ganeshi Lal v: Nand Kishore 
(8). These are all Single Judge decisions. 
The other High Courts seem to have taken 
a contrary view and I may mention ihe 
Full Bench case of Bombay: In re Jivandas 
Savchand (9). The learned Chief Justice 
who delivered the principal judgment in the 
case said as follows: 

“Putting it shortly, two rival views have been put 
forward one of which has appealed to some of the 
High Courts and the.other to other- High Courts, 
The first view is thaf a loss to the principalis a 
normal, if not a necessary consequence of criminal 
breach of trust, and that theaccused, can therefore 
be tried either where the’ offence was committed or 
where the loss was incurred, and for that, reliance 
is placed on s. 1:9, Criminal Procedure Code. The 
alternative view is that loss is not a necessary in- 
gredient of the charge of criminal “breach of trust 
and that s. 179 of the Code has no application, 
the case falling only within a Iti,sub-s 2. Put- 
ting it quite shortly.1 think in three cases the 
High Court of Allahabad has taken the firet of 
these two views ....~dhe second view has been 
taken by the High Courts of Madras, Ualcutta, 
Lahore, Patna and Rangoon,” : 

The following is the reference to the cases 
decided by the other High Couris: Charu 
Chandcr. v. Emperor (10), Mahatabdin v. 


(1) 75 Ind. Cas. 353; AI R 1924 All. 77; 24 Or. LJ 
929;2) AL J 621. f 
(2)19 A111; A W N 1898, 191. , n 
(3)6lnd Oas. 533; 32A 397; 11 Or. L J 372;7 AL 
J 319. 
(4) 17 Ind Cas 792: 35 A 29; 13 Cr. LJ 856; 10 
AL J 431, P 
(5) 96 Ind Cas 65%; A IR 1926 All. 458; 27 Cr. L J 
992; LR 7 A114 Or. : . 
(6) 125 Ind. Cas 589: ‘A I R 1930 All 449, (1930) 
Or, Cas. 669; 3: Or. L J 865; (1930) AL J 819; Ind, 
Rul. (1»30) All. 733 ah 
(7) 139 Ind, Cas 159; “A I R 1932 All 367; (1932) 
Cr. Oas. 403; (1 32) A LJ 269; L R 13 a 60 Cr; Ind. 
Rul. (19:2) All 531; 33 Or LJ 711. 
(8) 15 Ind Cas. 31; 34 A 457; 13 Cr. L J 479310 A 
LJ 45. ` 
(9) 129 Ind. Cas. 385 A I R 1930 Bom. 440; 55B 
59; 32 Bom L R 1195; 23 Or. L J 331; lnd. Rul. 
(1931) Bom. 161; (1930, Or. Cas. 16026. 
-(10, 37 Ind. Cas, 145, A IR 1917 Cal, 187; 44 O 
po; 210 W N 320; 25 O L J 5; 18 Ora LJ ' 
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I may mention the follow- _ 


a 
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Emperor (11),Gowkaran Lal v. Sarju Saw 
(12) and Ahmad Ebrahim v. A. A. Ganny 
(13). I-direct thatthe papers of this case 
bé laid before the Hon’ble the Chief Jus- 
tice with a request that he will kindly 
pass orders for the case to.be decided 
either by a Bench ‘of two Judges or by a 
larger Bench if he considers it advisable. 
Opinion i 
sulaimbn, C. J.—This is an application 
in revision from an order of the District 
Magistrate of Dehra Dun, declining to 
transfer a case pending in the Court of 
the Sub-Divisional Magistrate “of Chakrata 
forthwith, but ordering him to proceed to 
take-the evidence for the prosecution and 
hear the defence and then send the re- 
cord to him for final orders as to whe- 
ther the case would le transferred. The 
revision came up ‘for disposal before a 
learned Judge of this Court, who rightly 
remarked that it is not possible to ap- 
preciate the meaning of this order. Ob- 
viously if there was acase made out for 
transfer, theorder should have been made 
forthwith or else’ the application should 


have been rejected; the matter should not- 


have been ordered to be kept pending till 
the entire evidence. had been recorded. 
This is particularly so when the main 
ground for the transfér was that the Magis- 
nae had no jurisdiction to try the case at 
all. : 5 l 

In this reference we are not concerned 
with the convenience or propriety of 
transferring the case The sole question 
which arises for consideration is whether 
the Sub-Divisional Magistrate of Chakrata 
has jurisdiction to enteriain this complaint. 
Mohan Lal filed a complaint against the 
applicant, Kashi Ram Mehta, who is the 
Manager of the Indian National Bank of 
Industries, Ltd. at Dehra Duń and alsc 
against Jai Singh, the proprietor of the 
General Trading Company, Dehra Dun, 
under s. 408, Penal Code, 
tion case was that one Shamsuddin had 
drawn a cheque payable to bearer in favour 
of one Abdul Aziz, who signed the cheque 
without endorsing it in favour of any parti- 
cular person and gave it to Mohan Lal ‘who 
then sent this cheque to the General Matches 
Agency, Dehra Dun, in payment of certain 
outstanding liabilities, but without signing 

(13),77 Ind. Cas 490; AI R 1924 Lah ‘663; 25 Or. 
Ld 410. ; - oe a 

(12) 56 Ind. Cas. 775: AI R 1921 Pat, 85; 21 Or. L 
J319; 1 P L T vuv; (192t)-Pat.-31; 3UPL R (Pat) 


f : : = ds 
“t)3) 74 Ind, Cag, 74; A 1 R 1923 Rang. 206;1R 56; 
$ Bur. L. J, 40; 24 Or. L J 746. - = L o : 
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the cheque at all. The cheqité, according 
to the complainant, was delivered by mis- 
take to Jai Singh, the praprietor of the 
General Trading Company, instead of being 
delivered to the General Maiches Agency. 
Jai Singh handed it over to Kashi Ram 
Mehta and got the cheque cashed through 


him, with the result that ultimate loss has Se : 


either fallen or is likely to fall on Mohan 
Lal, who is. a resident of Chakrata. The 
objection of the want of jurisdiction of the 
Magistrate was taken at a somewhat belat- 
ed- stage, the objection being that the 
offence, if any, was committed at Dehra 
Dun and the complaint could not be enter- 


tained by the Magistrate at Chakrata. It. 


may be mentioned that Chakrata is a Sub- 
Division in the Dehra Dun district. 


Under s. 408, Penal Code, whoever dis- 
honestly misappropriates or- converts to his 
own tse any movable property, is liable 
to punishment, and a dishonest misappro- 
priation for a time only is a misappropria- 
tion within the meaning of,,this section. 
Misappropriation or conversion has not been 
specifically defined, but the word “dishonest- 
ly”; has been defined in s.. 24, Penal Code. 
A man is said todo a thing dishonestly 
when he does it with the intention of caus- 
ing wrongful gain to one person or wrong- 
ful loss to another person. [t -follows that 
a mere misappropriation or conversion to 
one’s use is not sufficient far the completion 
of an offence, but that the element of dis- 
honesty is essential, and dishonesty comes 
into existence as soon asthere is an inten- 
tion of causing wrongful gain or wrongful 
loss. Obviously itis not necessary that the 
gain or loss should accrue before the 
completion of the offence of dishonest mis- 
appropriation. All that seems to be neces- 


~ 


sary is that there should be misappropria- 


tion or conversion with the intention of 
causing wrongiul gain or wrongful loss. 
These sections therefore, indicate that it is 
not: necessary that loss or gain should have 
actually accrued before the offence is com- 
pleted. All that isrequired is that there 
should be an intention of causing such 
gain or loss which would amount to a dis- 
honesty. | : 


Chapter XV, Criminal Procedwe Ccde 
deals with the jurisdiction ofthe Criminal 
Courts in inguries and trials. Sections 177 to 
184 indicate the places where certain alleged 
cffences should be tried. Section 177 is un- 
doubtedly the general section and lays down 


that ee 
“every ‘cflercechall ordinarily. be inquired into ‘or 
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tried by a Court within “the local limits of whose- 
jurisdiction it was committed." - 

Then follow other.sections under which 
offences may be tried in other places as 
well. In particular s. 179 says that: 

“When a person is accused of the commission of any 
offence by reason of anything which has been done, 
and of any consequence which has ensued, such 
offence may be inquired into or tried by ` a “Court 
within the local limits of whose jurisdiction any 
such thing has been done, or any such consequence 
has ensued." 6 

“.Section .180 refers to the place of trial 
when an act is an offence by reason of its 
relation to another offence.. Section 181, 
sub-s, (2), specifically deals with the 
offences. of criminal misappropriation and 
criminal breach of trust and lays down that 
such an offence may be inquired into or 
tried by a Court within the local limits of 
whose jurisdiction any part of the property 
which is the subject of the offence was 
received or retained by the accused person, 
or the offence was committed. It is note- 
worthy that although s. 181 repeats the 
Place where the offence was committed 
which occursins. 177, it does not repeat 
the place where a consequence might have 
ensued, as referred'to ins. 179. Section 18z 
deals with the place of inquiry or trial 
where the scene of offence is uncertain 
and provides that when it is uncertain in 
which of several local areas an offence was 
committed etċ., it may be inquired -into or 
tried by a Court having jurisdiction over 
any of such local areas. Section 183 deals 


.. With an offence committed whilst the offender 
- isin the course of performing a journey or 


voyage, and provides that- it may be in- 
quired into or tried by any Court through 
whose jurisdiction the offender passed 
during his journey or voyage. Lastly s. [84 
deals with offences against Railway, Tele- 
graph,’ Post Office and Arms Acts, and 
provides that the offence mav be inquired 
into or tried ina presidency town, whether 
the offence is stated to have been committed 
within such town or not. : 
It may at once be conceded that thes 
sections are in nosense contradictory or 
conflicting. Ifthere be an offence which 
falls under more than one of these sections, 
it may be tried at any of the places men- 
tioned in either of these sections. 
Section 177 is the only general section ; 
but that lays down theplace of inquiry in 
ordinary cases, andit is obviously subject 
sajen ee to the particular sections that follow 
it: Itis therefore, not quite accurate to 
say that s. 179 either controls or is con- 
tfolled by s. 181... Itis to be noted that the 


‘legislature has used the word “shall” in 
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8. 177, while it has used.the word “may” 
in all the other sections. Obviously the 
intention is to widen the scope and permit 
inqnizies being held at more than one place; 
Tt is easy.to conceive of cases which can 
fall both under s.179 and s. Il ors. 183: 
An offender may in a dacoity seriously 
injure.another person at one place, who 
may be taken toanother place and may die 
there. It is obviousthat the act was com- 
mitted at the first place and the -consequ- 
ence of the act, which constitutes an- 
essential „ingredient of. the’ offence of, 
murder, took place. at the. other place.. 
In such a case he cannot only be tried in; 
either. of these two places, but can also be | 
tried under s. 181 (1) at the place where: 
the person charged is, i. e, where he is 
being tried. Similarly, if the offence of 
murder was committed by a persun who wag: 
travelling by railway, he may not only be: 
tried at the place where he injuied the: 
deceased and atthe place where the deceas-. 
ed ultimately died, but also at all the places- 
through which he passed. in the course of: 
that journey under.s. 183. These sections 
therefore, have .obviously a cumulative 
effect and are not mutually exclusive in the: 
sense that if one .section applies the other 
can never possibly apply. a 

But the:main question for our considera; 
tion is not whether if s.:.179 applies, it has- 
been overridden by s. 181,,sub-s. (4), 
but whether s. 179 at all applies to this case.. 
The expression “of any consequence which 
has ensued”. in that section obviously 
means “‘by reason-of any consequence etc”. 
The repetition of thé word “of” leaves. no 
doubt, that the prepositional phrase “by 
reason of. governs ‘‘consequence” as well. 
In this view the section can have only one 
meaning, namely, that the commission ‘of 
the offence must be “by reason of. anything 
which has been done and by reason of any 
consequence which has ensued,” Another. 


_ noteworthy fact is that the word ““and” 


ac 4 
. 


has been used instead of the word or’ 
Indeed, if.the doing of anything were in. 
itself sufficient to . constitute the offence 
contemplated in this section, there would 
have been no occasion to use the expression - 
“of any consequence which has ensued” 
at the place at which it occurs; it would 
have been quite sufficient to mention it at 
the end ofthe section where it is already 
mentioned. If therefore, the act done and 
the consequence which has ensued are to 
be taken as together amounting to the 
offence, the commission of which is com- 
plained against then it necessarily- follows. 
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that the consequence must be a necessary 
ingredient of the offence in’ order that 
6.179 be applicable. If the offence is 
complete in itself -by reason of the act 


`. having been done and the consequence is 


a mere result of it which was not essential 
forthe completion of the offence, then s. 179 
would not be applicable. “The illustrations 
to the section also make ‘it clear that the 
conseqgence contemplated in the section is 
a consequence which coupled’ with the act 
done constitutes the offence. But if the 
two can be separated and the act itself is 
sufficient to constitute the offence, it would 
make the section inapplicable. 

That this is the correct interpreta- 
tion, is further strengthened by the 
circumstance that the legislature has 
thought it fit to make a special provision 
about criminal misappropriation and cri- 
minal breach of trust in s. 181, sub-s. (2). 


But it may be conceded that this fact in’ 


itself would not be sufficient to hold that: 
the two-sections do not overlap. Now, in 
the case of criminal misappropriation or 
criminal breach of trust the offence is 
complete as soon as there is misappropria- 
tion or conversion with a dishonest intention. 
It is not necessary that the loss to the 
owner should have been actually suffered 
by thattime. It is possible to conceive of 
cases where no actual or material loss may 
‘occur tothe owner, ‘and yet the offence of 
misappropriation or breach of trust may 
be complete. Indeed, in most cases the 
prinéipal intention of the offender is not 
to cause loss to the owner, but a wrong- 
fu] gain to himself or others, although in 
most:cases also the loss to the owner is 


a necessary consequence of gain to other’ 


persons. f 
“The opinions on the true interpretation 
of this section have been divided in’ 
this Court. The other High Courts have 
now come round to the view that the 
consequence contemplated in s. 179 is such 
‘a consequence 48 is a necessary ingredient 
of the offence itself. The latest Full Bench 
case of the Bombay High Court, In re 
Jivandas Savehand (9), reviews the various 
authorities of the High Couris in India. 
It is not necessary for me to examine the 
earlier decisions in the other High Courts 
in which a contrary view had been taken, 
but it is certainly necessary to examine 
the cases of this Court on which reliance 
has been placed by Counsel on` both 
sides. BY one. She 

In Queen-Empress v: O’Brien (2), Chiéf 
Justice Sir John -Edge held that where 
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certain goods belonging to the complain- 
ant had been sent to the accused for sale 
in Lower Bengal and the ‘latter did not 


. remit the price of those goods, as he was 


bound to do, to his employers in Cawnpore, 
he could “be tried at Cawnpore as well. 
No doubt the learned Chief Justice re- 
marked that s. 179 was applicable because 
the consequence of the applicant having 
made away with, for his own purposes, 
goods of his employers, or the price of 
them wasa loss of the value of those goods. 
ensuing ‘to the employers at Cawnpore. 
But at the same time he pointed out that 
it might be very difficult to prove where the 
actual offence of breach of trust had been’ 
committed. The goods had been. trans- 
ferred from place to place and they dis- 
appeared ultimately. The accused actual- 
ly went to Cawnpore; and it was there 
that he failed to render account to his. 
employers. In ‘these circumstances, it 
may be that the learned Chief Justice 
thought that as it was not ascertainable. 
where the offence of breath of trust had 
been committed and the accused was at 
Cawnpore and he failed to account for 
the. price of the goods at Cawnpore, the. 
Magistrate at Cawnpore had jurisdiction to 
try the case. But if the learned. Chief 
Justice meant to lay down that even if 
the offence were known to have been com- 
mitted scmewhere oulside Cawnpore, the. 
mere fact that the consequence, namely,” 


the loss to the employer, occurred, at’ ~ o 
Cawnpore, gave the Cawnpore Court juris- - ` 


diction, then, in my opinion, his obser- 
vation was not right. : ; ta 

In Babu Lal v. Ghansham Das (14), 
Knox, J., clearly laid down ihat the only 
reasonable interpretation which can be 
put upon thə words “and of any conses 
quence which has ensued” ing, 179 is that 
they are intended to embrace only.such. 
consequences as modify or complete the 
act alleged to be an offence. Accordingly 
the learned Judge held that where the 
substance of the complain: was that-the 
accused had dishonestly and fraudulently, 
two days after becoming insolvent, realized ` 
at Calcutta the money due in respect of - 
certain hundis which the complainant had 
purchased, the offence could -be inquired 
into only in Calcutta and not at Aligarh 
where the complainant lived. 

In Emperor v. Mahadeo (8), the accused- 
wasemployed as an agent by a firm in 
Mirzapur and goods were entrusted to him 
eee 5-A L J 333; 7 Cr. LJ 394; A WN 1908 
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for sale in various Districts in Lower 
Bengal, and from time totime as he sold 
the goods, he remitted money to his 
employers at Mirzapur, but when called 
upon to furnish accounts, he offered a much 
smaller sum than was due and did not 
submit any account. Tudball, J., held 
that the Courts at Mirzapur had jurisdic- 
tion to try the accused for whatever 
offence he had committed arising out of 
the above transactions. But the learned 
Judge very clearly pointed’ cut that he did 
not rely on s. 179, Criminal Procedure Code, 
as governing the case, but on s. 182, 
Criminal Procedure Ccde, for on p. 3984, he 
observed : ; 

“It is impossible to state exactly where the 
act of embezzlement or the various acts of em- 
bezzlement took place but they must have taken 
place either at Mirzapur,or at one of the various 
districts where the applicant travelled in order to 
sell his master's goodsì Section 12 of the Oode 
would apply, it seems to me equally well.” 

I may in this connecticn point out that 
in many cases of criminal misappropria- 
tion or breach of trust there may be con- 
siderable difficulty in ascertaining the exact 
place, where or the exact point of time when 
the offence wasin fact committed. In cases of 
such uncertainty s. 182 would obviously ap- 
ply. It may also be pointed out that where it 
is the duty of an arent not only to return 
specific goods to his principal, but to account 
for that, and torender account, the offence 
‘of misappropriation may fiot be committed 
till he has the dishonest intention of 
causing wrongful loss to his master and 
wrongful gain to himself, and therefore it 
may not possibly come into existence till ul- 
timately he refuses either.-to render account 
or to pay the balance due. This may 
happen not only at the place where he 
received money, but at the place where he 
is employed or his master resides. In each 
case itisa pure question of fast where or 
at what time the offence of misappropria- 
tion was complete. But, as pointed out 
above, itis not necessary for the comple- 
tion of the offence that. actual loss must 
have been caused to the owner; intention 
to cause it is enough. In Ganeshi Lal: v. 
Nand Kishore (8), Karamat Husain, J., laid 
down: ; 
“thatthe word ‘consequence’ in this section (s. 179), 
in my opinion, means a consequence which forms 
part and parcel of the offence lt does not mean a 
a c.nsequence whichis. . . . . not sucha direct 
result of the acts of the offender as to form no part 
of the offence.” iw ies 

He followed the ruling of Knox, J., in 
Babu Lal's case (14) and distinguished the 


*page of 32 A.—[Ed.] 
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ruling of Sir John Edge in O'Brien's case © 
(2, The case of Langridse v. Atkins (1) 
may be taken to be the first case whichis | 
directly in favour of the complainant. In 
that case Rafiq, J., distinctly laid -down 
that loss caused tothe person beneficially 
entitled to property through a criminal 
breach of trust is a consequence which 
completes the offence and the prosgcution 
would therefore lie at the place’where 
such loss has occurred. The learned Judge 
relied on the previous cases quoted above. 
It appears that before the learned Judge | 
both the parties were agreed as to the ` 
interpretation of s. 179, Criminal Procedure 
Code and the only point of difference 
between them was whether loss resulting 
from criminal breach of ‘trust is said to 
be of such a consequence as completes 
the offence. The observations of the learn- 
ed Judge were accordingly made when the 
point was partially conceded, and he laid 
down that loss tothe victim of a criminal 
breach of trust is a consequence which 
alone can complete the offence. So far as 
this observation is concerned, Iam not 
prepared to agree with it. But it may be 
pointed out that even in that case it was 
the fact that the complainant Mre. Atkins 
did not know where the machine entrusted 
to ihe accused was at the time of her 
husband's death, or at the time she de- 
manded its return, or at what places the 
applicant had exhibited it, and for a long 
time she could not trace the address of the 
applicant. If therefore it was unknown at 
what. place the offence had been ac- 
tually committed, s. 182 might well have 
been applied to it. : 

On behalf of the respondent some reliance 
has been placed onthe observations made 
in the Full Bench case of Sheo Shankar v. 
Mohan Sarup (15). Nodoubt at two places 
the learned Chief Justice remarked that the 
intention of the Bench was ‘expressed to be 
to uphold the decision in Langridge v. 
Atkins (4) and that the case before them 
did appear to them to be uidistinguishable 
from that case. But atthe same time it 
was pointed out that it was not necessary 
to consider the various decisions on 8. 179, 
Criminal Procedure Code, because on the 
facts of that case the question was clear 
that the Mirzapur Court had jurisdiction. 
I do not think that the observation that 
the plan of misappropriating the money had 
been conceived at Mirzapur, was made the 
basis of the decision. As pointed out by 


(15) 60 Ind. Cas. 996; A I R 1921 All, 12; 22 Or. LJ 
308; 19 AL J 69, x vote 
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Bennet, J., in a subsequent case, ‘this’ 


would not bea true criterion. Whén the 
learned Judges themselves did not consider 
it mecessary to examine ihe rulings on 
s. 179 or consider its true interpretation, 
I cannot consider this case to be an authority 
binding upon us. 
really left open.and not decided. 

, InGirdigir Das v. Emperor (1), Kanhaiya 
Lal, J., held that the offence of criminal 
preach of trust would be inquired into and 
tried by the Court within whose jurisdiction 


. the.offence was committed or any part of the 


net. 


property was received or retained by the ac- 


- cused, and not. by a Court within whose 


jurisdiction the loss may have been suffered 
by the complainant. 2 

The learned Judge, however, loosely re- 
ferred to s. 179 being controlled by s. 181, 


Criminal Procedure Code, which, as noted” 


above, is not an accurate statement. -In 
Mohammad Rashid Khan Arzoo v. Emperor 
(5), Dalal, J,. rightly pointed out that 
there was no divergence between s. 179 
and s. 181 (2); but he held that the Court, 
in whose jurisdiction any “consequence has 
ensued, can try the offefice of criminal 
breach of trust. The previous authorities 
do not appear to have been cited before 
him; certainly there is no reference to 
them in the judgment. In Behari Lal v. 
Ganga Din (16), Banerji, J., held that a 
Court, in whose jurisdiction the accused 
had neither to submit any accounts nor 
to pay the domplainant the profits of the 
firm, cannot, iry an offence of misap- 
propriation of partnership funds. The 
case proceeded on the giound that even 
the Court, in whose jurisdiction a conse- 
quence ensued and which was empowered 
to ‘try the case, would not have jurisdic- 
tion to do so if, in fact, the accused had 
neither submitted an account nor made any 
payment within that jurisdiction. 


-In S. F. Rich v. Emperor (6), Dalal, 
J.,° again pointed out that.the provisions 
of Chap: XV -(a),.- Criminal Rrocedure Code 
are not. separately independent of one an- 
other. and it is not correct to say that if 
one.of the provisions applied‘another would 
In this he was obviously right. But 
he -went cn to lay down that for a ermi- 
nal breach of trust the lcss to the cwner 
would be a consequence of the offence and 
the case would be triable ty a Magistrate 
in whcse jurisdiction such consequence 
ensues. This is in conformity with his 


(18) 97 Ind, Cas, (8; AT R 1927 All. 69; 27 Cr, 
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previous pronotincement, but it is one which 
I åm not prepared to accept as correct, . 

In Brij Lal v. Emperor (7), Bennat, 
J., after considering some of the pre- 
vious cases of this Court, thought that the 
weight of authority was in favour of the 
view that there is jurisdiction in the case 
of a breach of trust in the Courts of the 
district to which the accused is alleged 
to be bound to make a remittance. But 
in a later case, Jagan Nath v. Emperor 
(17), the same learned Judge had to con- 
sider the question and after reviewing 
some of the previous authorities, came to 
the conclusion that in the case of a 
criminal breach of trust the criterion of 
the residence of the person who suffers 
from loss is not a correct criterion for 
determining jurisdiction and that the 
offence is complete even though the loss 
is suffered by the owñer actually at some 
other place. ; ne 

Tt is thus cbvious that opinion in this 
Court has not been altogether uniform and 
that even in this Court there is plenty of 
authority in ‘support of the view which 
has been taken in the other High Courts 
that s. 179, contemplates cas:3 where the 
act done and the consequence ensuing 
therefrem together constitute the offence. 
In my opinion this is the carrect view of 
the law and the cpinions tothe contrary 
expressed by Rafiq, J., and Dalal, J., and 
Bennet, J., in the earlier case, must be 
taken not Le correct. I wvuld therefore 
hold that the Chakrata Court has no 
jurisdiction to entertain this complaint. ` 

Mukerji, J—I entirely agree. In my 
opinion _the cffence to which s. 179 refers 
must “be one which ‘is constituted in two 
portions. One must be the act done and 
the other the consequence following that 
act. In other words, the consequence 
must enter into the definition of the 
offence itself. If there be any consequence 
following the act which constitutes the. 


_Cfience and if such consequence is not 


mentioned in the Fenal Code,in the de- 
finition of that cffence, that consequence 
is to be disregarded for the purposes’ of 
s. 179. i f 
The offence wiih: which the applicaŭts 
have been charged is one under s. 403, 
Penal Code. The ffence is c@mpleted as 
soon as the accused person dishonestly 
misappropriates or “converts-to his own 
use any movable ‘properly. The word 
“dishonestly” ‘is defined in s. 24, Penal 
Code, as anything done with the inten- 
(17) 1-9 Ind. Cas. 40z; Al R 193¢-AlL 91, O < 
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tion-of causing wrongful gain to one per- 
son or wrongful loss to another person. 
When a man misappropriates a property 
to himself he acts with the intention of 
causing wrongful gain to himself. There 
can be no doubt that the necessary con- 
sequence in most cases at least of his 
causing wrongful gain to himself is wrong- 
ful loss to another person. But the wrong- 
ful loss to another person which is caused 
by the wrongful gain is not considered 
in s. 403. Therefore it cannot be said 
that unless there is a corresponding 
wrongful loss to another person there can 
be no criminal misappropriation. 

In this view s. 403, Penal Code, is not 
an offence to which s. 179 refers. The 
case-law has been exhaustively discussed 
by: the learned Chief Justice and has 
been pointed out by him that all the 
High. Courts have now come to the view 
that this is the meaning to be put on 
s. 179, Oriminal Procedure Code. I there- 
fore. agree in holding that in the cir- 


cumstances of this particular case before’ 


us. the Chakrata Court has no jurisdic- 
tion to entertain the complaint. 

King, J.—Lentirely agiee with the views 
expressed by the learned brothers and 
think it unnecessary to add anything 
further. . 

D. Application allowed. 


LAHORE HIGH COURT 
Civil Revision Petition No. 296 of 1933 
March 14, 1934 
ABDUL QapiR, J. 
JAGAT SINGH —DEFENDaNT—PETITIONER 


VETSUS 
PHUMAN SINGH AND ANOTHER — 
PLAINTIFFS —RESPONDENTS 

Civil Procedure Code (Act V of 1908), 8. 60 (c)— 
‘Occupied by’, meaning of —House in which agricul- 
turist lives—Lxemption from attachment. 

The words ‘occupied by’ in s. 60, cl (e), Civil 
Procedure Code, means “lived in by", or “used 
for agricultural purposes by”. Ifan agriculturist 
proves either of these conditions his case can come 
within cl. (c) of s 60 and the house will be exempt 
from attachment. Attar Singh v. Bhagwan Das (3) aud 
Nur Din v. Sulakhan Mal (4), followed. [p 429, coll.] 

©. R. P. for revision of the order of the 
Senior Subordinate Judge, Gurdaspur, 
dated February 8, 1933, reversing that of 
the - Subordinate Judge, Fourth Class, 
Batala, dated December 8, 1932. 

Mr. Harnam Singh, for the Petitioner. 

Mr. Nawal Kishore, for the Réspondents. 

Judgment.—In execution of a decree 
against one Phuman Singh of Chuhewal 


PHUMAN SINGH 
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village, in Tahsil Batala of Gurdaspur 
District, the house in which he resided 
was attached. He filed an objection to the 
effect that he was an agriculturist and 
occupied this house and used it for agricul- 
tural purposes and, therefore, it should be 
released under 60 (c) of the Civil Procedure. 
Code. i ; 

The ereculing Court held that the objector 
was not an agriculturist, but wasi carpen- 
ter by caste, who had given up his connec- 


‘tion with agriculture some years ago and 


who had recently started it again a short 
time before this litigation. It also held 
that he had some other houses in the 
village and was not entitled to have the. © 
house under attachment released. 

On an appeal by Phuman Singh, the 
Senior Subordinate Judge of Gurdaspur, 
held, on the basis of some extracts from 
the registers of crop inspection, that Phuman 
Singh cultivated land with his own hand’ 
from’ 1920 to 1928, that he ceased to do so 
for about four years, and was recorded as 
actually cultivating it in 1932 again. As 
Phuman Singh belongs to village Chuhewal, 
which was founded by carpenters, about a‘ 
hundred years ago, the learned Senior 
Subordinate Judge held that the objector 
was an agriculturist. It was declared by’ 
the Court, therefore, that the house in ques- 
tion was not liable to attachment because 
it was the only house occupied by the 
objector. The appeal was thus accepted 
and the house was ordered to be released, the . 
parties being allowed to bear their own’ 
costs. i 

Against this decision the decree-holder: 
has come up in revision to this Court, | 
through Mr. Harnam Singh, and the only. 
point urged against the correctness of the ' 
decision is that the lower Appellate Court 
has given no finding as to the house in dis- 
pute being occupied by the objector “for 
agricultural purposes.” Reliance is placed- ~ 
by the petitioner on a Single Bench judg- 
ment of this Court, Ralla Ram v. Hayat 
Begam (1), which lays down that, in order 
to establish an exemption under .s. 60 (e) 
it must be found that the house is owned ° 
by an agriculturist and that it is occupied 
by him as such; in other words. that the 
house is used by the judgment-debtor for 
purposes which are necessary fcr the cultiva- 
tion of his land. A decision of the Oudh . 
Chief Court, in Thakurain Sukhraj Kuar 
v Raja Harnam Singh (2), is also referred. 

(1) 98 Ind, Cas. 857; AI R 1927 Lah. 66, 


(2) 136 Ind. Cas. 335; A I R 1932 Oudh 76;8O WN 
1353; Ind, Rul. (1932) Oudh 127; 16 R D 130.” 
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to, where a view similar to the one express- 
ed in the Lahore’ case cited above was 


expressed. 

In reply to this argument, Mr. Newal 
Kishore, who appears for the respondent, 
urges that all that was necessary for the 
lower Appellate Court to find, in order to 
bring the case within provisions of s. 60 (c), 
Civil Produre Code, was that the house be- 
longed to the agriculturist and was occupied 
by him and that this finding is clearly 
given in the judgment of the Senior Sub- 
ordinate Judge and is supported by the. 
evidence on the record. He-contends that 
it is not necessary to show that the house 
occupied by the respondent was used for 
agricultural purposes. He bases his con- 
tention mainly on the fact that cl. (c) does 
not contain the words “ as such” after 
the words “ occupied by. him.” He says 
that it is from.the words “as such” that 
in the two authorities cited by the Counsel 
for the petitioner, an inference has been 
drawn that it is to be proved by an objector 
seeking the benefit of cl. (c) of s. 60, Civil 
Procedure Code, that the house was used 
for agricultural purposes or purposes sub- 
servient to agriculture. Asthe words “ab 
such ” do not occur in the section itself the 
Counsel for the respondent urges that there 
is no reason why they should be introduced 


< in the interpretation placed upon the words 


of the Code. He relies on the interpretation 
of the word “ occupied,” which is given in 
Attar Singh v. Bhagwan Das (3), where 
Mr. Justice Johnstone laid down that 
“occupied by" means “lived in by,” or 
“used for agricultural purposes by.” He 
adds that if “lived in by” is proved in a 
case, it is sufficient to give the person con- 
cerned the benefit of s. 60 (c), Civil Proce- 
dure Code. He goes on to say that this is 
the meaning in which the word has been 


. understood by the learned Senior Subordi- 


nate Judge. He also refers to a recent 
Lahore case, Nur Din v. Sulakhan Mal (4), 


- in which Mr. Justice Campbell approved 


of and followed Attar Singh v. Bhagwan 


Singh (8). 


I -agree.with the interpretation of the 


- word “ occupied ” as given in the judgments 


oo aj 


of Mr. Justice Johnstone and Mr. Justice 
Campbell referred tö above, and think that, 
if an agriculturist proves either of those 
conditions, his case can come within cl. (c) 
of s. 60 of the Civil Procedure Code, and, 
therefore, in my opinion, the decision of the 


(3) 2 Ind. Cas. 983; 65 P R 1909; 104P WR 1909; 


£ 141 P LR 1909 


(4) 92 Ind, Oas, 759; AIR 1926 Lah, 230. 
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lower Appellate Court is correct, and this 


petition for revision must be and is hereby 
. dismissed with costs. 


N.. Revision dismissed.. 


NAGPUR JUDICIAL COMMISSIONER’S 
_ COURT ` 
. Criminal Reference No. 399 of 1933. - 
- February 2, 1934 i 
Guintz, J. C. 
EMPEROR—Prosscutor 
VETSUS 
S. ARAKSWAMI AND OTAEBS — 
NON-APPLIOANTS ; 

Criminal Procedure Code (Act V of 1°98), 
ss. 107 and 145—Dispute regarding the right of 
entry in Church—Order under s 107 io keep. the 
peace and hand over the keys to the Court till the 
decision of the question— Legality of—Proper pro- 
cedure a 

There was a dispute regarding the right of 
entry in a Church between the Priest in charge 
of the Church and certain members of the 
congregation. The latter had been called on 
to show cause why they should not be bound over 
under s. 107, Oriminal : rocedure Code, to keep the 
peace. The keys of the Church were in possession of 
the members of the congregation who had been 
called on to show cause. The Magistrate passed 
an order to the effect that the parties would 
prepare a list of the moveables in the chapel and 
hand over the keys: : 

Held, that the Court might take possession of the 
property in dispute under s. 145 of the Criminal Pro- 
cedure Code, but it was not entitled todo go under 
s. 107 of the Code. The production of the keys 
before the Court would in no way enable it’ to 
come to a competent decision 
members of the congregation are to 
over tokeep the peace or no, Ifit wag found 
that they are to be bound over, the Ohurch 
authorities were then entitled to proceed to break 
open thelock ofthe door which had been shut 
against them without any hindrance from the 
opposite party. [p. 430, col 1.) f ; 

Cr. Reference made by the Sessions 
Judge, Nagpur. | é 

Messrs. K. S. Misra and S. S. Deshpande. 
for the Non-Applicant Party No. 1. : 

Mr. T. J. P. Chetty, for’ the Non-A pplic- 
ant Party No. 2. : 

Judgment.— There- was a “dispute „in 
Kamptee between the Priest in charge of -a 
Roman Catholic Church and certain inem- 
bers of the congregation. The latter: had 
been called onto show cause why they 
should not be bound over unders.:107 of 
the Criminal Procedure Code to keep ‘the 
peace. It appears that the dispute“ con- 
cerns the right of entry into’ the Church 
and the occasion when a ‘breach of the 
peace was apprehended was ` 
Priest with one David (P. W. No. 6) -went 


whether the 
be bound 


‘tothe Church to take possession of: it-ine 


tending to open the lock with a screw- 


when ‘the | 


et 
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driver. He was accompanied by Police, 
but the object was not accomplished as 
there appeared to be. a danger of a breach 
of the peace at the time, The keys of the 


Church were in possession of the members , 


who have been called 
on to show cause. The Magistrate passed 
an order tothe effect that the parties 
would- prepare a list of the moveables in 
the chapel and hand over the keys on 
September 27, 1933. The learned Ses- 
sions Judge considers that this order is 
illegal and has referred the point to this 
Court. een So 

Both parties are ‘represented before me. 
- On behalf of the Church authorities it is 
` contended that the order is perfectly 
legitimate and was passed under the pro- 
visions of s. 94 of the Criminal Proce- 
dure Code and thatthe Court was entitled 
to make such’an order. This contention, 
in my opinion, imposes an undue - strain 
on the language of 8.94 of the Code. A 
perusal of this section makes ib clear that 
the power.to order the production of any 
document or other thing must be passed 
if theCourt considers that such thing is 
“necessary or desirable for the purposes of any 
investigation, inquiry, trial or other proceedings.” 

The intention in this case appears to 
have been to*receive the keys as a stake- 
- holder and to give: possession-of the keys 
to the party the Court considered entitled 
to them. The Court might take posses- 
sion of the property in dispute under 
-g. 145 of the Criminal Procedure Code, 
“but I do not consider that it is entitled to 
do so unders. 107 of the Code. The 
production of the keys before the Court 
willin no way enable it to come to a com- 
petent decision whether the members of 
the congregation are to_be bound over to 
keep the peace or no. If itis found that 
they “are to be bound over, the Church 
authorities are then entitled to proceed to 
break open the lock of the door which 
has been shut against them without any 
hindrance from the opposite party. : 

The position has beenexplained to the 
` Counsel representing the contending parties 
and, in order to avoid unnecessary destruc- 
tion of the Church property, I have no 
doubt that the party owning the keys will, in 
‘the event of their being bound over to keep 
the peace, deliver possession of the keys, 
astheir learned Counsel has agreed that this 
‘would be the proper course. The order 
directing the production of the _ keys, is 
“ “accordingly set aside. > 
D. 


of the congregation 


- Order accordingly, 
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LAHORE HIGH COURT . 
Miscellaneous Second Civil Appeal 
No. 191 of 1933 
February 1, 1934 
Jat Lat, J. 
MAKHAN SINGH AND OTHERS— -7 
DEOREE-HOLDEBS - APPELLANTS 
_ versus 
WADAWA SINGH AND oTgzas— 
JUDGMENT-DEBTORS— RESPONDENTS 


Execution— Dismissal of application as time-barred 
—Omission to sign order—Vernacular order re- 


“peating factof dismissal and initialled— Whether 


binding on party—Subsequent application without 
appealing —Maintainability of —Cwvil Procedure Code 
(Act V of 190s), O. XX, rr. 1, 2, 3. , 

“Where an order. was passed in execution that 
an application was time-barred but the order was 
not signed and a vernacular order was writ- 
ten on the same day : reciting. the fact of the 
dismissal and jinitialled by theJudge: ` 

Held, that the omission being ań accidental one and 
the order of the executing Oourt having been 
repeated by the Judge in his veroacular order, 
it must be held to be binding on the decree- 
holder who should have appealed against it if 
he wanted to get rid of its effect and” as he 
did not do so, it was not open to him to 
attack. the order in subsequent proceedings. 
Fort Gloster Jute ManufacturingOo. v. Chandra 
Kumar Das (1), applied: {p. 43], cola. 1 & 2.) ; 

Mis. S.C. A. from an order of the Dis- 
trict Judge, Gurdaspur, dated November 
5, 1932, reversing that of the Senior Subor- 
ou Judge, Gurdaspur, dated June 25, 
1930, 

Mr, Gobind Ram Khanna, for the Appel- 
lants. 

Mr: Nawal Kishore, for the Respondents, 

Judgment.—The only question in this 
appeal is whether an order passed by the 
executing Court on October, 1927, “that 
the decree could not be executed as the 
application made to execute the same had 
become barred by time, is binding on the 
parties. £ an 

It appears thatan application was made 
on February 11, 1927, for execution of 
the decree and it was noted by the office- 
that it was barred by time. A notice 
was consequently issued both to the decree- 
holder and the judgment-debtor to appear 
on March 12, 1927,and to urge what they 
have to state for or against the’ question 
of limitation. On March 12, the decree- 
holder did not appear and the application: 
was dismissed,the Court at the same time 
remarked that it appeared to be barred by 
time. Another application, was made’ by 
the decree-holder on June 28, 1927, but it 
was dismissed on October 8, 1927. In a 
type-written order the - executing Court 
held that the previous order passed’ on 
March 12, 1927, was a definite finding 


ih | 


1984 


that the application was barred by time 
and, therefore, the application made on 
June 28, should also be held to be barred 
by time. ee - 

Now this order is not signed by -the 
Judge, though it isdated. A vernacular 
order was written on the same day which 
merely recites the fact of the dismissal 
of the: Èpplicaiion of June 28, 1927, for 
execution for reasons given in the English 
‘order “and this: vernacular order is initial- 


led by the Judge. No step was taken by the ` 


decree-holder to have this order set aside. 
The present application was made on 
October 26, 1928, and was met with an 
objection that it was barred by time. The 
learned District Judge has held that, in 
view of the order of October 8, 1927, the 
. Present application should be deemed to be 
barred by time. He was of opinion that the 
‘decreé-holder should have appealed against 
that order and that it was not open to him to 
question its legality infsubsequent proceed- 
ings before the same Court initiated by 
means’ of another application for execu- 
tion. |, "i 

No :argument has been addressed to 
me against this view of the learned’ Dis- 
trict Judge on behalf of the appellant, but 
- it is Gontended that the order alleged to 
-have been passed on October 8, 1927, is not 
a valid and binding orderas it is not 
signed“by the Judge of the executing 
Court. In my opinion, there is no force 
in this. objection. The omission to sign 
this order was merely an accidental omis- 
Sion and. this, fact ig 
by the initials of the Judge on the ver- 
` nacular order. Moreover, it has been held 
in Fort Gloster Jute Manufacturing Co. v. 
Chandra Kumar Das (1) that the infringe- 
ment of'the procedure prescribed by O. XX, 
rr. 1, 2, and 3 merely constitutes an ir- 
regularity curable by consent or 
waiver .and it affords no ground for re- 
versalof the decree based on the judgment 
irregularly pronounced where the irregulari- 
ty is waived ty the parties and does not 
` affect “the merits of the case. This view 
by analogy applies to the facts of the 
present case. I consider, therefore, that in 
the present case the omission being an 
‘accidential one and the order of the execut- 
ing Court passed on October 8, 1927, 
having been :repeated by the J udge in his 
vernacular order must be held to be 
binding on the appellant, who should have 
` appealed against it if he wanted. to get 


(1): 51 Ind. Cas, 405 46 ‘0 978 2901, “7.436: 5 
WN 0 O L J-438; 24 © 
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rid of its effect and as he did not do so it 
is not opento him to attack the order in 


subsequent . proceedings. $ 
- “I dismiss this appeal with costs. 


- N. Appeal dismissed. 
CALCUTTA HIGH COURT 
Criminal Revision No. 57 of 1934 
March 16, 1934 
. CosTELLo, J. 
DHANANJOY DHARA - Accuszp 
— PETITIONER 


VETSUS : 
PROVAT CHANDRA BISWAS— 
., COMPLAINANT — OPPOSITE PARTY 

Penal Code`(Act XLV of 1860), ss. 441, 442,,447— 
Ferry boat, if ‘property’ within the meaning of 
s. 441—Criminal trespass, if can be: committed to a 
boat—Substitution of conviction under 3. 442 for one 
under s. 441—Legality of, 

The definition given in s. 441, Penal Code, is wide 
enough tocover’aferry boat which iş ‘property’ 
-within the meaning of that section. Consequently, 
there can be a criminal trespas3 within the meaning 


of 8.-:447 toa boat. - i 
The offence described in s. 442.of the Penal 
6 that described in 


Code’ is more Serious than 
8.441. Itis indeed an aggravation cf the offence 
described in s.4!1 for the reason that there 
i3 likely tobe a greater degree of annoyance and 
inconvenience involved by the invasion of the 
amenities or privacy of persons dwelling in any 
building, or tent or vessel of the kind contemplated 
by S. 442, As this offenceis more serious than the 
offence under s. 441, it is not open to the Sessions 
Judge tomake a substitution of conviction under 
s. 442° for one under s. 441. 


Messrs, Satindranath Mukherji -and 
Siddheswar Chakravarty, for the Petitioner. 

Messrs. Santosh Kumar Basu, and Pari: 
mal Mukherji, for the Opposite Party, 

Judgment. -The applicant Dhananjoy 
Dhara was convicted by a Deputy Magis- 
trate, Ist Class, of Krishnagar under ` 
s. 447 of the Indian Penal ode and sen- 
tenced to pay a fine of Rs. 200 or, in default, 
to undergo rigorous imprisonment for twenty 
days. It was also- ordered that out of the 
fine, if paid, the Local Municipality through 
the complainant who was the Ohairman of 
the- Santipur Municipality ‘should receive 
Rs. 50 ascompensation. Against his con- 
viction Dhananjoy Dhara appealed to the 
Sessions Judge of Nadia. As regards the 
facts-of the case the learned Sessions J udge 
was in agreement with the Deputy Magis- 
trate but he came to the conclusion that 
the conviction ought. to be under 3, 448 
of the Indian Penal. Code and .not under 
s. 447 and he ordered. accordingly ; that is 
to say, he dismissed the appeal with the 
modification ‘that the conviction was to be 
under s. 448 and he maintained the sen~ 
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tence which he considered was quite fit and 
| proper for the ends of justice. . 
The facts of the case, briefly stated, are 
as follows :— There is a very old ferry 
. known as Santipur or Guptipara or Sat- 
gachia ferry serving to cross the river 
Bhagirathi between- Guptipara on the 
Hoogly side of the river and Santipuron 
the Nadia side. In the year 1928 the 
“management of this ferry was transferred 
under Government orders to the Municipali- 
ty of Santipur. with a ‘direction that the in- 
come derived from such ferry should be 
divided between the-Municipality of Santi- 
pur and the District Board of Hooghly. 
From that time onwards the Chairman of 
the Municipality of Santipur hàs leased 
out the ferry year by year to the highest 
bidder at public’ auction and in the 
year 1933 it was leased out at the usual 
auction to a man named Panchu ‘Gopal 
Dhani who acquired the ferry rights for a 
period of une year for a sum of Rs. 1,300. 
This“ man had been in possession of the 
ferry by plying it for hire between the 
two points [ have mentioned and collecting 
tolls from the passengers, carts and so on. 
He had also erected a hut :on the Hooghly 
‘side of the river. It appears,that on April 
19, 1933 the present applicant Dhananjoy 
Dhara made an attack on Panchu Gopal 
Dhani the lessee of the ferry, drove him 
‘away and then forcibly occupied and took 
“possession of the ferry boat and, with the 
help of Manjhis plied between the two 
sidés of the river, collected tolls from 
persons whom he carried across the river 
‘fora period of nine days, He even set 
at defiance the Municipal peon whocame 
to him for the purpose of getting posses- 
sion of ‘the moneys which Dhananjoy Dhara 
had collected, “The reason for Dhananjoy 
Dhara’s action, according to his version.of 
the matter, was that his mother-in-law a 
woman named Sukeshi Dasi’ had purchased 
the “ proprietory right in a char named 
Sultanpur at revenue sale. This char Sul- 
tanpur was on the Nadia side of the riyer 
and Dhananjoy Dhara claimed that in ex- 
ercise of the right to thé char the: ferry 
‘became his on ‘the ground that the ferry 
landing place or`ghat on- the Santipur side 
of the river was~situatéd in char Sultan- 
‘pur. -The lesgee of the ferry, Panchu Gopal 
‘Dhani, whohad been treated in the manner 
I- have narrated and'the Municipal peon 
‘Jodged-a ‘complaint with the Chairman of 
the | Santipur Municipality as a result of 
which the Chairman caused the present case 
to be instituted. 
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The defence sei up was ‘that the case had 
been concocted’ for the purpose of forcing 
the owner of the landing ghat to part with 
their right, title.and interest therein. - At, 
the trial it was also suggested on behalf 
of the defence that the Nadia Court had 
no jurisdiction as the occurrence had really 
taken place on the Hooghly sidg of the 
river, that is to say, at Satgachia. 

The learned Sessions Judge in his judg- 


‘ment said: 


“The only points for. determination in ‘this appeal 
are whether the accused assaulted and abused the 
complainant ferry man and criminally trespassed 
into his ferry, boat. with intent. to commit an of- 
fenca or to intimidate or insult or annoy any person 
in possession thereof and whether the accused did so 
in exercise of any bona fiae claim of right to the 
property.” 

Now, with regard to the facts, both the 
Courts came to the.conclusion "that they 
were substantially as the prosecution aver- 
red. As regardsthe question of jurisdic- 


tion the learned:-Séssions Judge said :— 


“The evidence of the prcsecution witnesses clearly 
shows that though „the occurrence began at Gupti- 


-para side (that is to say at Satgachia) it culminated 


at Santipur side where the complainant was pushed 
down fromthe boat-and the ferry boat was taken 
possession of by the accused who plied it with the help 
of Manjhis for about nine days and collected tolls 
etc.” 


and he accordingly and no doubt rightly 
came to the conclusion that the 3 Magistrate of 
Krishnagar had ample jurisdiction to try the 
case. With regard to the question of bona 
fide’ claim ‘of right the learned Sessions 
Judge pointed out that the accused had. 
never laid any claim to the: ownership 
of the boat or the ferry which, was an in- 
corporeal right quite independent of and 
separate from the right to the soil. .The 
learned Sessions Judge summed up- his 
finding in these words:— 

“in these circumstances I hold that. the accused 
criminally trespassed into the ferry boat of the 
complainant with intent to commit an offence to in- 
timidate or annoy the person in possession thereol. a 


He then proceeded to discuss the ques- 
tion whether the conviction.under s. 447 of 
As to 
that he said this: 

“as tos 447 of the Indian Penal Code under which the 
accused appears to have been convicted, it is argued 
that the words ‘proreity’ in s, 441 ‘of the Indian 


Penal Code means only immoveable corporeal prop- ` 


erty and does not include .vessel as held “by the” 
trying Magistrate. There is much force in the above 
argument for Mayne also holds that this s. 441 of the 
Indian Penal Code does not appear to include any 
cases of trespass to moveable property.” | 
The passage in Mayne’s Criminal Law of 
India to which the learned Sessions Judge 
referred isto be found at page 741-of the 
4th Edition. ‘The passage reads as fol- 
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lows :— 
“This section,” = > f pt 
the learned author was referring to s. 447 
“doeg not appear to include any cases of trespass 
to moveable property.” The language is inconsistent 
with' such a construction, particularly the words 


‘having lawfully entered into or upon such property, 
uulawfully remains there” à 


Now, s. 441l of the Indian Penal Code 
reads as*follows : — i l 
“Whoever enters into or upon property in the 
possession of another with intent to commit an 
offence or to intimidate, insult or annoy any person 
in possession of such property, or, having lawfully 
entered into or upon such property, unlawfully re- 
mains there with intent thereby to intimidate, in- 
sult or annoy any such person, or with intent to 
commit an offence, is said to commit criminal tres- 
pass,” - a 


16 is upon the language of the second part 
of the section that the learned commentator 
suggested—it seems to me he did no more 
than suggest—that this section did not apply 
to a case of trespass to movable property. 
It: is a little difficult to see how that view 
was arrived at except possibly upon the 
basis of the suggestion thrown out by Mr. 
Basu (who appeared to show cause against 
this- Rule) to the effect that it had: not 
been, contemplated at the time this treatise 


was written that-there would be such a ` 
variety of movable -property as we find in 7 
usein modern times susceptible of being 


entered into or upon: [ invited Mr. Mukherjee 
who appeared is support of this Rule to 
cite to më any authority or judicial decision 
having the- effect of putting upon the word 
‘Property’ as-used in s. 441 the narrow 
interpretation suggested in Mayne’s book. 
He was quite unable 
of the kind. I have no doubt that the reason 


is that it-has-never been seriously argued ' 
in a:Oourt:-‘of law that that the word 
“property”: is not-sufficiently wide to cover 
any. kind -of : property—either movable or’ 


immovable into ‘or upon-which it is possi- 
bie for a pérson to enter -with‘an intent of 
the description’ mentioned - in 8.441. It 
séems:- to: me-- quite obvious 


could be.a ‘criminal trespass within the 


meaning: of s+ 447 to a motor car, an 
zroplane and‘ certainly to a beat: 


to convict. him under‘ the provisions of 
s. 448-of- the- Indian Penal Code, which is 
the operative section—if I may- so describe- 
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to produce anything - 


2 that it is: 
reasonable .to hold; for example, that there ` 


The : 
learned: Sessions’ Judge'having accepted ' 
what is” obviously no more than a specula- ` 
tion on the part of Mr. Mayne and clearly ° 
being of opinion that thé accused ought to ' 
be. convicted of some offence, then ‘proceeded -` 
‘imposed. It is clear 


+ 
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it—for thé offence deséribed in s. 442. 


Section 442 says: 


“Whoever commits criminal trespass by entering” 
into or remaining in any building, tent or vessel 
used as a human dwelling, or, any building used - , 
as a place for worship or asa place for the custody | 
of property, is said to commit: house trespass”. : 

The learned Sessions Judge seems to 
have thought that the ferry boat in ques- 
tion was a “vessel” within the, meaning of 
s. 442 of the Indian Penal Code. 
evidence whatever was given to show that 
this particular boat was ever usedasa 
human dwelling or even that aay one ever 
slept upon it. It is to be observed that 
the offence described in s. 442 of the Indian 
Penal Code is more serious than that des- 
cribed ins. 441. Itisindeed an aggrava- 
tion of the offence described in s. 441 for 
the obvious reason that there is likely to 
be a greater degree of annoyance and in- 
convenience involved by the invasion of the 


_ amenities or privacy of persons dwelling in 
-any building, or tent or vessel of the kind 


contemplated by s.442. As this offence is 
more serious than the offence under s. 441, 
in my opinion, it was not open to the 


-learned Sessions Judge in any event to: 


make the substitution; even had it been ' 
shown that this particular vessel was used 
as a dwelling house but as I havestated, - 
there was no such evidence. 
I take the view, however, that the defini- ~ 
tion given ins. 441 is quite wide enough to ' 
cover the circumstances of the present case 
and it must be taken that a ferry boat is 
“property” within the meaning of that 
section, s ' 
The ground on which Mr. Mayne has 
expressed his opinion is, as I have indicat- . 
ed, that generally speaking, it is not possi- 
ble to enter into or upon a movable prop- - 
erty. Obviously in the case of a car or 
carriage or æroplane or a boatit is quite 
easy .to conceive circumstances’ where a 
person has lawfully entered into or upon ` 
any one of these things: and yet has un-: 
lawfully remained 
as would constitute an offence under the . 
provisions of s: 441. 
.In my judgment the right order to make 
in the present case is that the decision of 
the Magistrate who tried the case should 
be restored and that the accused should 
stand convicted under s. 447 ofthe Indian ' 
Penal Code. < ` 
Mr. Mukherjee has made an appéal for 
reduction of the penalty which has been 
that the action of | 
Dhananjoy -Dhara was high-handed.in the 
extreme. He not only took possession of ` 


No. 


there with such intent `’ 
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the boat which he knew had been leased 
to Panchu Gopal-Dhani but he proceeded 
to, appropriate to himself moneys which 
might otherwise have gone into the pockets 
of Panchu Gopal Dhani. In all the circum- 
stances I cannot’see any reason why it 
should be said that the fine of Rs. 200 


which has been imposed is in any way 
excessive. as 


The Rule will be discharged but an order 


will be made restoring the original order of 
the Magistrate. 


N. ` Rule discharged. 


LAHORE HIGH COURT- 
Second Civil Appeal No. 1547 of 1932. 
February 8, 1934 

; ABDUL RASHID, J. 
HIRDE RAM—Derenpant— APPELLANT 
VETSUS 
JHANDU AND ofuens—Pratntires 


— RESPONDENTS 
Limitation Act (IX of 19(8-, Sch I, Arts. 141,118 
—Suit by reversioner for possession of immvable 
property on death of Hindu female—Question as to 
validity of adoption to be decided—-Limitation for 
suit—Punjab Limitation (Custom) Act (I of 1920), 
Art. 4, if applies— Punjab Courts Act (VI of 1918), 
s. 41—Application for certificate about four months 
after decree—Absence of sufficient cause for delay— 
Certificate, if can be granted. 
Asuit by a reversioner for possession of immovable 
property on the death of a Hindu female is governed 
y Art. 141, Limitation Act, even if it is necessary 
to decide in the suit whether an adoption was or was 
, not valid. The suit is not thereby converted into a suit 
for poseession onthe ground that the appcintment 
of an heiris invalid or never, in fact, took place. 
Article 118 of the Indian Limitation Act does not 
apply toa suit to recover possession which involves 
the decision of an issue as to the validity or invalidity 
of defendant’s adoption. The 
option of treating the adoption as a nullity, and to 
bring a suit for possession, whether the transaction 
in question was void or voidable, Kalyandappa v. 
Chanbasappa.(1), Jholi v, Khazana (5), relied on. - 


Where an application for certificate under 6, 41," 


Punjab Courts Act was not made till about four 
months after decree and the affidavit merely 
mentioned the fact that the applicant had been ill 
all these days andno evidence was ‘produced to 
substantiate: the allegations: 

Held, that it was incumbent on the Judge either’ to 
reject the application, or to give reacons to show that 
there was sufficient cause forthe xon-presentation of 
the application within the prescribed period, and the 
Judge had no-power to grant the certificate, The 
certificate granted not being a proper one, the question 
ofcustom cannot be agitated ` in secord appeal, 
Basanti v` Bakhtawar (€), referred to, 


S. C. A. from the decree of the Additional ` 


District Judge, Karnal at Ambala, dated 
June’8, 1932, reversing ihat of the Subordi- 
nate Judge, Second Class, Panipat, dated 
August 3, 1931. f l sÙ 


` in HIEDE RAM y. JHANDU 


reversioners bare the ` 
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Messrs. |. Shamair Chand and Qabul 
Chand, for the Appellant. 
Mr. Fakir Chand, for the Respondents. | 
Judgment.—The following pedigree l 
table will be helpful in understanding the 
relevant facts of this“case:— 


PEMAN . z 
| S | 
Kasla Kaili 
| rea tere 
Har Sukh ie 
Ram Lal o He p 
Musammat Badami ; Shiv Lal - 
‘Hirde Ram Data Ram 
(Defendant) (Married Musammat Zahro).. 


This appeal arises out of a suit brought | 
by the plaintiffs-respondents against the 
defendant-dppellant for possession of the 
property. left by Data Ram. The plaintiffs | 
alleged that after. the death of Data Ram, 
Musammat Zahro succeeded to his estate 
for her life, that Musammat Zahro died on 
January.10, 1931 and that the property of 
Data Ram, the last male holder, was, there- 
upon mutated in the name of Hirde Ram 
defendant. They further pleaded that they 
were the nearest collaterals of Data Ram 
and as such, were entitled to inherit his 
property to the exclusion of Hirde Ram. , 
They also made mention of the fact that 
Hirde Ram claimed to be the adopted son . 
of Ram Lal but that this adoption -was , 
invalid by the custom prevailing amongst 
Fors of Mauza Shera, Tahsil Panipat, Dis-.. 
trict Karnal. They prayed that they should 
be granted a decree for possession of the 
estate léft by Data Ram to which they were 
entitled to succeed as his nearest heirs, 
The defendant - pleaded that he had been - 
adopted by Ram Lal as early as 1880 and 
that, thereafter, he had succeeded collater- _ 
ally to the estate of Data Ram, deceas- 
ed and-that, as his adoption could not now 
be challenged,-the suit of the plaintiffs 
was barred by limitation and they were not 


- entitled to the possession of the property 


in dispute. The trial Court held that the 
adoption had, infact, taken place in 1880, . 
that the adoption of a daughter’s son was 
valid according to the custom prevailing 
amongst the parties and that the defend- 
ant was entitled to succeed to the estate of 
Data Ram collaterally as the adopted son 
of Ram Lal. On these findings the suit of 
the plaintiffs was dismissed. - The plaintiffs 
appealed to the learned Additional Distyict 
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Judgé who held that the adoption had, in 
fact, taken place but that under the Custo- 
may Law. applicable. to the--parties the” 
adoption: of the.defendant. was invalid: He 
held that.the suit of the .plaintiffs was not, 
barred by limitation . and, in .consequence, 
granted the plaintiffs a decree -for the pos? 
session of ‘the estate of Data Ram? The: 
deferglant ‘Hirde , Ram ~ has. -preferred. a 
second appeal. to this Court.. . : 

. The principal argument that was advanc; | 
ed by the learned Counsel for “the appellant’ . 
was ‘that the suit of the plaintiffs was bar-' 
red-by limitation. It was contended that. 
the plaintiffs cannot succeed in their‘suit 
without having the adoption of Hirde Ram 
by Ram Lal declared invalid and that, as 

. the adoption took place in 1880, the plaint-. 
iffs ought’ to. Have brought their suit within. 
_ six years of the date on which the alleged 
appointment of an‘heir became known to. 
them. Reliance.was placed by the learned- 
Counsel for the appellant.on ss. 6.and 7. 
and. Art. 4 of.the Punjab Limitation 
(Custom) Act, 1920 in this connection, It. 
was, Maintained that the right, to sue to, 
set aside an adoption is a single cause of 
action avilable to all the reversionérs and 
that, therefore, the present reversioners or 
their predecessors-in-interest, should have 
sued within six,years of.the adoption to 
have ib declared invalid or within one 
year of the date when ‘Punjab’ Act I of 
1920 came . into, force. It was further. con- 
tended that; ‘as ‘the defendant had taken’ 
possession of the estate of Data Ram as an 
adopted son, the present suit for possession. 
by the plaintiffs was really a suit to get 
the adoption set aside, and that, therefore, 
Art. 4 of Act I of 1920 was applicable to. 
such a suit? This argument was supported 
by. a Single Bench ruling of this Court 
reported as Haku v; Sunder (1). Reference 
“was: also made*-in’ this connection to'- 
Chirag Din v. Abdullah (2) and Hafiz v: 
Jiwan (3). Mana Fowl a : 

_ [t was contended on behalf of the res- 
pondents that the present. suit was,not one 
for betting aside an alienation by, the. 
last niale-holder or to get possession . of 

‘ancestral: immovable property on the ground 

that an appointment of an. heir is invalid 
or never, in fact, took place. Hirde Ram, 
was not the adopted son of Data Ram and- 
only succeeded collaterally to his estate: 
as -béing~ the adopted son of:'a colla- . 

(1) 137 Ind..Cag. 844; 33 P L R 919; Ind. Rul, (1932) - 

Lah. “366; A 1R 1932 Lah. 457, 
(2) 90 Ind: Cas, 1022;6, 405; 2L 0.117; AIR: 

1995 Lah. 654, 893-02 sel a eee 3 
95-Ind, Cas, 739; AI-R 1926 Lah. 599 > -7 


(3) 
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teral of ‘his, namely, Ram Lal.” It was 
maintained that sofar as ‘the plaintifisare | 
concerned, succession opened “olah on’. thes” 
déath of Musammat- Zahro in. 931. andi 
that the present suit by ‘the ‘plaintiffs was’: 
merely a suit by reversioners for the poss: 
session of immovable property on the death | 
of a' Hindu female, and that therefore, the: 
suit was governed by Art. 141 öf the-Indian. 
Limitation Act.. If it. is necessary to‘ give: 
a finding’. regarding the validity or invali-: 
dity of an adoption ‘in order to give suitable‘ 
relief'to the plaintiffs, the suit is not. there»: ' 
by converted into a suit for possession onthe | 
ground that.the appointment of an heir is? 
invalid .or never, in: fact, took place. It: 
was held by their Lordships’ of the Privy.’ 
Council: in Kalyandappd, v:' Chanbasappa? 
(4) that the Article ‘applicable’ to a suit by" 
a reversioner for, possession of ' ‘immovable: ; 
property on' the death of-a Hindu female is: 
Att. 141, even if it is necessary to decide‘ 
in the suit whether an adoption ‘was’ of. 
was not‘ valid. “It must be’ remembered’ 
that there-was no adoption by the last inale-' - 
holder nor did the: last ‘ male holder’ or’. his’, ‘ 
widow make ‘any ‘alienation - of ‘ancestral. < 
immovable property. [In these : circum-|. 
stances, I am of the opinion that the reason-’.” 
ing- embodied’ in the judgment: of theirs. 
Lordships of the Privy Council ‘is’ “fully. 
Gage... 
In view, of the ` observations “made” in! Š 
Kalyandappa `v: Chanbasappa (4), it: was.. 
unnecessary in the present sult ‘for’ the: 
plaintiffs or. their predecessors-in-interest to 
challenge the adoption of Hirde~ Ram -by:- 
Ram Lalin order. ta'safeguard-the estate: . 
of the last male holder, Data Ram, In: 
Jholi v.. Khazana . (5), it- was” held “that 
Art. 118 of the Indian Limitation Act does: 
not apply ‘to-a suit to recover possession‘ ` 
which involves the decision of an issue a$ 
to the validity or-invalidity of: defendant's. 
adoption. - The reversioners had the option 
of tréating the adoption as a‘nullity, and ‘to’ 
pring a suit for possession, whether the trah- - 
saction in ‘question was void or voidable. ’ ’ 
For the foregoing reasons, I am of the 
opinion that the learned | “Additional Dis- 
trict Judge has arrived-at.a corréct conclu- 
sion regarding the ‘question.of limitation’ 
and I hold that the suit.of, the plaintiffs is 





not barred’ by.time. Rar oe oe 

(4) 79 Ind. Cas. 971; 48 É 411: 92 A L J 503; 46 
ML J 593;23 O W N 606; 26 Bom L R 509; AIR 
1921 P 0137; (1924) M WN 414; 34-M L T 411; 20 
LW 109; 110 LJ 181;100,&.A;LR, 1114; 511 A 


.220; LR'5 AP C97;10 WN 5a3\P 


PG). 
(5) 96 Ind, Oas, 749; 8 L 48;A1R 1926 Lah. 5}, 
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.The learned Counsel for the appellant 
contended that, as the learned additional 
District Judge had granted a certificate 
under s. 41 of the Punjab Courts Act, he 
was entitled to challenge in second appeal 
the finding of the learned Additional Dis- 
trict Judge that the adoption was -not valid 
according to the Customary Law governing 
the parties. On behalf of the respondents, 
it was urged that. the application for the 
grant of a certificate had been made to 
the learned Additional District Judge after 
the expiry of the prescribed period of 
30 days from the. date of the decree and 
that the learned Additional District Judge 
had no power to grant the required certifi- 
cate. The learned Additional District 
Judge passed the decree under appeal on 
June 8, 1932 and no application was pre- 
sented to him till October 1, 1932, for the 
grant of a certificate. The application 
when presented merely mentioned the fact 
that the applicant had been ill from 
June 9, to October 1. It was, however, 
not accompanied by any affidavit, nor was 


-any evidence produced to substantiate the 


allegations embodied in the application. 
In these circumstances it was incumbent 
on the learned Additional District Judge 
either to reject the application, or to give 
reasons to show that there was sufficient 
cause for the non-presentation of the ap- 
plication within the prescribed period. For 
the reasons given above, I hold that the 
learned Additional District Judge had no 


power’ to grant the certificate, and that’ 


there is no proper certificate acccmpany- 
ing .this appeal. Reference may be made 
in this connection to a Division Bench rul- 
ing.of this Court reported as Basanti v. 
Bakhtawar (6), In the absence of the certi- 
ficate the question of custom cannot be 
agitated in this second appeal. i 

For the foregoing reascne, I affirm the 
decree of the learned Additional District 
Judge,and dismiss this appeal with costs. 


N. Appeal dismissed. 
(6) 115, Ind. Cas £63; A I R1929 Lah 624, 





PATNA HIGH-COURT 
Appeal from Appellate Decree Nos. $28 and 
829 of 1930 
January 24, 1934 
. FAZL ALI AND JAMES, JJ. 
Babu DEORAJ SINGH AND'OTHERS— 
APPELLANTS 


versus. A 
*RAMJIWAN. AND OTHERS —' 
RESPONDENTS BN Be 
Damages—Trees standing on: land recorded . as 
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mi 
plaintiff's bakasht land—Use and occupation by 
defendants—Failure of plaintiff to collect rent for ’ 
trees fora number of years, whether deprives him: 
of right to collect subsequently—Mahua phalkar, if a 
kind of rent. se! 

Mahua phalkar isa kind of rent. The mere fact that 
the landlord has failed to collect rent for the trees for 
a number of years cannot deprive him of the right 
to claim rent if that right is found to exist. Where 
the trees stand on the plaintiff's bakasht land, the 
defendants in whose possession the trees are, cannot 
resist the plaintiff's claim for assessment of pwalkar 
rent. The plaintiff will be entitled to. recover 
damages for the period during which they were in 
the use and occupation of the defendants. ` 


Appeal from a decision of the District 
Judge, Shahabad, dated May 13,. 1929, 
confirming that of the Munsif, -Arrah, dated’ 
February 11, 1929: . - 

Mr. P. P. Varma, for the Appellants. 

Mr. C. P. Sinha for Mr. B. P. Sinha, for. 
the Respondents. : 

Fazl Ali, J.—These appeals arise out of 
two suits brought by the appellants to’ 


‘recover damages for the use and- occup- 


ation of certain trees and for assessment 
of a fair rent thereon. According to the 
survey khatian the land on which’ these 
trees stand are ‘recorded as plaintiffs’ 
bakasht; but in the remarks ‘column it is“ 


-noted that the trees- are in the possession 


of the defendants. There is'‘no entry in 
the khatian to suggest that the trees dre’ 
held rent-free by the defendants and: in‘ 
fact Ex. C, the decision of the Assistant: 
Settlement Officer upon ‘which the entry. 
in the-khatian is based; clearly negativés* 
their claim to hold the trees rent-free. ‘It. 
is stated in Ex. O that: = 

“Tt is a fact undisputed that Mahau, Phalkaris taken: 
for every Mahua tree growing on such groves. The 


rates are 2 annas for small tree and 4 annas, for 
big tree,” 


That Phalkar is a kind of rent is. 
apparent from the . form .of . receipt 
prescribed in Sch. IT of the Bengal Ten- 
ancy Act and. also from, s. 193 of that. 
Act. — f . 


Now the question whether the plaintiffs- 
are entitled to recover rent for these trees 
has been dealt with by the lower Appél-: 
late Court thus :— - aeg 

“The question is whethér- under these circumstances: 
the plaintiffs are entitled to.damages for use and, | 
occupation or to an assessment of ‘fair;rent, The 
plaintiffs rely on ‘the principle that-mers lapse of 
time, however great, will not bar tbe landlords’ ‘ 
right to collect rent..The-defendants rely on ‘their’ 
assertion of a-hostile title before -the ` Settlement . 
Officer, and contend that the Jandlords-are not 
entitled to aa assessmemt of rent on the trees for 
which rent has never been paid.....I think it ia: 
a fair inference that the trees were originally planted 
with the consent of the’landlords, but this’ will not. 
necessarily create a tenancy in respect. of the trees 
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I think that the fact that na rent has evar bam 
paid for these trees combined with tha tenants’ 
assertion at the time of survey and the landlords’ 
failure for a period of more. than 12 years subse- 
quent to the survey to enforce-any right to collect 
rent for these trees, justifies the inference that the 
terms on which these tree’ are- held, do not involve 
any ‘obligation on the part of the tenants to pay 
rent.” ae ; ih. 

In my opinion the facts stated by the 


learn8d District Judge do not warrant the. 


inference which he has drawn.from them, 
namely, that =. ta ni o. 

_ “the termson which these trees are held do not 
involve any obligation on. the part- of the tenants to 


pay rent.” 
It. is clear that the mere fact that the 


landlord has failéd to collect rent for the’ 


trees for a number: of years cannot 
deprive him of the right to'claim rent 
if that right is found to exist. The 
question of limitation again does not arise 
is these cases, because it has been clearly 
stated. in Ex. C that it was not disputed 
before the Assistant* Settlement Officer 
that. the landlord was entitled to realize 
Phalkar for the Mahua trees. “It is not 
disputed that the trees stand onthe 
plaintiffs’ bakasht land and. I do not see 
how the defendants can resist the: plaintiffs’ 
claim for asses:ment, of Pha kar rent in 
these circumstances. The Assistant Settle- 
ment Officer did not apparently ‘investi- 
gate. what Phalkar was realized’ for trees 
other than the: Mahua trees, because he 
appears tu have been ander the wrung 
impression that’ it was- not necessary to 
record Phalkar for -the trees in the khatian 
and that it was a kind of tax levied . by 
‘the ‘landlord. The pfaintiffs have placed 
‘on the record’ certain jadgments Exs. 5 
_and-6: which were delivered by the Sub- 
ordinate Jidge -of Shahabad- in cases 
similar to the’ present ones in which a 
rent.of 8 annas was ‘fixed for each mango 
tree.and a rent of 4 annas was fixed for 
each. Mahua tree. Those judgments how- 
ever relate to other groves and the parties 
are’ also not the same as the parties to 


these appeals, - It appears to me that these 


cases should be remanded’ to the Court 
below: for the purpose of assessing fair 
and equitable Phalkar rent for the. trees 
‘in the groves in question. The lower 
Appellate Court will determine such. 
Phialkar ‘rent on, a. consideration of the 
evidence before it anl-may take or direct 
the taking. of such further evidence as may 
. be-nécessary: for thé purpose; After such 
‘Phalkar :rent has-been. determined, the 
plaintiffs will :.be entitled to recover da- 
mages forthe years in- suit at‘the rate 


+ eg 
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determined by the Court, provided that mo 
portion of the claim is barred by limi- 
tation.. i 
These ‘appeals are therefore allowed 
with. costs ‘and the cases are remanded 
tothe Court below for disposal according 
to law in the. light of the above remarks. 
There will be one set of hearing fee. 
James, J.-J agree. , 
SUNG Appeal allowed. 


; LAHORE HIGH:COURT 
First Civil Appeal No. 323 of 1931 
. dune 2], 1933. | 
~ “JALLAL AND. MONROE, JJ. > 
Tag SECRETARY or STATE. For 
INDIA in COUNCIL—DeEranpant 
3 —APPELLANT ` 
Versus- E 
Mr. N. H. HOLLINGBERY, FORMERLY 
. Guano, N.-W. RAILWAY—PLATNTIFR— 
. RESPONDENT A 
Damages—Suit for damages for ‘wrongful dismissal | 
from service—Defiance of orders of supertors—Negléct 
to obey order of transfer—Dismissal, if justifi- 


able: 

The plaintiff, who was á guard in the N-W. 
Railway, .was employed under a written. agreement’ 
by; which ha undertook to'serve the Railway Admi- 
‘nistration as guard or otherwise in any place 
situated. on. the N,-W. Railway system. Notice: was 
issued: transferring him from Lahore to Quétia bit 
plaintiff applied for .cancellation of the transfer. 
After the-date on which he was to have joined at 
Quetta he informed the Station Supérintendent at 
Lahore that his wife was'ill aad that he-must not 
leave her and: produced a medical certificate which 
was not accêpted being.from an unrecognized Medi- 
cal Oficər. He then continued toignore the order 
of.transfer and the Divisional Superintendent for 
Lahore purported to suspend him and serve him ` 
with a charge sheet. The plaintif. after” receiving 
all the money due to him in respect of arrears of 
pay and.provident fund instituted a suit for damages 
for wrongful dismissal: A í 

Held, that the -plaintiff defied-his supəriors for a 
period of four months making absurd’ excuses:for 
non-compliance ; thathis neglect to obey the order 
defiance of his 
superior officers and following on his previous con- 
duct in May and June gavé ample justification’ for 
his immediaté dismissal ; and that conflicting orders 
“were given by his wife and his superior officers and 
he chose to obey the former, and if suchconduct as 
the plaintiff's wereto be tolerated, no’ busiriess, 
public or private, could be cdtried on efficiently. 

F. O. A. from the decree ofthe Senior Sub- . 
Judge, Lahore.’ Ce Ng 

Dewan Ram Lal, Assistant Legal Remem- 


- brancer and Mr, Hargopal, for the- Appel-. 


lant. 
Messrs. Saunders, Gullu Ram and 
‘Swarup, for the Respondent. > - - 
Monroe, J.—This suit was. brought by 
the plaintiff who was employed as: a` guard 


Joti 
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on the: | North: Wester Railway against the 
Betek ang of State for India in Council for 
“the recovery of: Rs: ` 1,08,175. damages for 
‘-wrongiul ‘dismissal. >The - plaintiff was 
employed indera written agieement:(D. 1) 
‘dated. July 24, 1920, expressed to be made 
betweemhim.and the ‘Secretary; of.State for 
India in Council (acting by and through the 


Divisional Traffic Superintendent, Lahore,. 


ofthe. North-Western Railway). The plaintiff . 
undertook to serve the Railway Administra- 
tion asguard or otherwise in any place 
situate on the North-Western Railway 
system, there is no dispute. about: the facts 
of the case. which are established’ almost 
entirély by documentary: ‘evidence. A notice . 
under the Agent’s:officé: endorsement: was, 
on April’ 5, 1929; issued, transferring the 
plaintiff from Lahore to Quetta Division in 
exchange with Mr. .G.L.V. Gilbert of Quetta 
Division. On April. 12, the plaintiff 
wrote’ tó the Agent asking him to cancel 
the transfer .and'ågain -on May 7, stating 
- that he had no objection to going’ to- Quetta 
. büt protesting at the conditions under 
“which he was being transferred; he asserted 
thathe had been transferred as. the result 
“of,a zepọrt made~ ‘against his--wife by“ a 
“woman typist: in the Agent’s office to:one of 
. the ‘senior officers in that office. On. “May 
10,.the plaintiff. by letter applied for ‘a pass 
-tó Quetta for. himself only,” explaining - ‘that 


his «wife was unable to- ‘accompany ' him“ 


. because she was” engaged’ in important 
-- litigation. On: May 23, the plaintiff. was. re- 
“ minded that: he had“ failed tò: attend.the 
office ofthe Station: Superintendent, Lahore, 
oñ the 2ist as directed and was informed that, 
: his. joining time ran, from, that date.” “On 
"May, 26, the, plaintiff- applied for one 
“month's leave from thé «21st the date on 
_ which he was béoked off duty, giving asa 


„ground for hisrequest’ his wife's litigation | i 


“he contended by asking. ‘that in “case his 
application -was’. refused, `a month’s pay 
- might: be. advanced to, him- to enable him to 
. go to, Quetta., On ` May 27, the - plaintiff . 
was directed- tO’ ‘apply, for Teave when he ' 
"| joined. the Quetta’ Division. On May ~29, 
an ‘order for Rs. -185 (Ex. D. 13) wais’ sent.’ to.. 
thé plaintiff, which:-he did nòt cash till 
June 10. On. May 30, ths plaintiff: informed 
ithe Station Superintendent, ‘Labore, that 
~his.wifewas ill and, that:he must. not "leave | 
her; he was asked. ‘for and on. June: 5, 
gent a medical: certificate but onthe thy. 
- was informed hat‘ the. certificate being 


> > 2 that of “an. unrecognized: . medical- officer - 


w goüld not be accepted; He ‘then’ continued to 
ignore the order of transter. and ‘the Divi- © 
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sional Superintendent for Lahore.on J uly: 22, : 
purported. to suspend him from May 21, 
and served him with. a charge -sheet, he 
replied on July 26;-and the only matter 
. of importance in his. reply.i is astatement that - 
his application for leave ` had - not been 
teplied to.I_have already. shown that -he 
had failed to comply with the eaten 
of a proper medical’, certificate and-i 
difficult to understand why. he beken 
any further communication on the subject 
of his leave when he himself, “had: done 
nothing in the meantime: `~ - 

On September 4, the Divisional guer 
tendent wrote to the plaintiff pointing out to 
him that when he was ‘relieved. at Lahore 
and transferred to Quetta he came under the 
jurisdiction of the Superintendent at Quetta: 
This letter appears to be a reply to‘an 
‘application for his pay by the plaintiff and 
pointed out to him -that. he ought to appear 
at Quetta as soon as possible when the 
details of his.absence. and, pay’ would be 
settled. To this letter the- plaintifi replied `~; - 
ori September l4, raising objections 
to going to Quetta on the. ground. that he 
was suspended-at, Lahore; the Divisional. 
Superintendent in his reply ‘of September 27, 
stated that he had referred to Headquarters 
and:found thatthe’ plaintiff’ had. not “been 
suspended by the.Agent and‘iHat the. Buspen- 
‘sion order of the Lahore - Superintendent 
had been cancelled; ,, he. was directed” to ` 
cveport’'on. Octéber 10, at’ ‘Quetta. “Oh 
Octohet']4,. the: ‘Divisional. Superintendent 
at Quelta informed the plaintiff that’ as-he- 
‘had failed. to: report. on the 10th: he “was 
dismissed .as from-° that. ° date. Oh 
January 25, 1930; the plaintiff received | all 
“money, due to him i in respect | of arreais’ ee 
pay, and. provident fund. and. afterwards, 0 
-May 16, 1930, instituted’ this ‘suit? `” 

The Senior’ Sub-J udge, Lahore, ‘found’ Ia 
‘the plaintiff and-‘awarded him ` Rs. 8 000. as 
damages,’ He. held that by. his’ refusal to 


_ obey. the order. of transfer the plaintiff. had 


rendered himself liable. to, dismissal but à 


“July 22, H orcers of ` suspension f 
Before us Counsél for ‘the’ esa ; 
| argued that the: Secretary of ` “Sate, was: . 
weni led, to dismiss any Government ‘servant. 
wiihout notice or compensation by virtue, of. - 
- the-Royal Prerogative; ; and ‘that. in. any“ 
‘évént-the’ plaintiff was- “rightly: “d smissed.. 
-The “firstiargument, I do net. propose | to` Ais- 
cuss, finding it-anneeessary' to-decide “it for 
the ‘purposes. of this case. On the’ merits of 
the case, it seems to me that only one view | 
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“his superiors for a period of four months, he 


made absurd excuses. for’. non-compliance . 


“with their orders and even if: there were 


any substance in the view`of the Sub-Judge, 
that the order of suspension gave him an 
excuse, that ground was completely remov- 


‘ed. bythe letter dated September 27, from 


the Divisional Superintendent, Quetta, which 
made the-whole position perfectly clear. His 


‘neglect to obey the order to report at Quetta 


contained in that™ letter was a further 


‘defiance of his superior officers and following’ 


on his previous conduct in May and June 
gave ample justification for his immediate 
dismissal. The oral evidence. even of his 
own witness, Mr. ‘Thorn, P. W. No. 2, 


D. P. O., Lahore, shows (if further evidence 


ef 


"was necessary) the plaintiff's attitude. . Mr. 


Thorn twice interviewed him and on each 
occasion advised- him to join Quetta at 


_, once.: Hetcld Mr. Thorn that he would 
` not carry out the order without consulting 
‘his wife. i 

‘Station’ Superinterident, 


Mr. . Hammill, D: W."No. 2, 
Lahore, made 
further ‘revelations: The plaintiff was 
persuaded by him tő consent “to carry out 
the transfer order but his wife came to the 
witness's office and Said that {he witness had 


` talked over her husband that she would not 


go. This explains why a man-who had an 


„excellent record: for nearly | ten years 


“his wife and “his superior officers and he ' 
«chose td obey the former. It is, indeed, ‘a 


suddenly acted ‘in an uhaccountable 
manner. Conflicting orders wére given by 


sorry -case:that an excellent official should so 
lose his positions “His case ‘would ‘arouse 
sympathy, if he had not descended to very 


‘ doubtful methods of trying: to. bo!ster ` up 


his case. ` If'such conduct as the plaintiff's 


` were to be tolerated, no business, public or 


private; could bė cariied ‘on efficiently and - 


~ 'Thave no doubt’ that ‘the plaintiff has no 


- Claim’ on the merits of the casë: Avcording- 
“ly I-would allow this appeal and disiniss the. 


plaintiff's suit with costs of the.tridl and.thie ° 
` appeal: a8 oe ea ake vee ay 


dai Lal, JI egree. ` ~ 


ea 


AB i 5 Appeal dismissed. : 
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>, CALCUTTA HIGH COURT . 
_ Civil Appeal No. 129 of 1932 
February 7, 1933 

. `-o Mitrer AND M. C. Guosz, Jd: $ 

“KEDAR NATH OJHA—DEOXEE-AOLDER . 
T y A — APPELLANT -~ : 

i p versus . 
‘KSHIRODA DASSYA—JupDGMENT-DEBTOR 

—RzSPONDENT 


Civil Procedure Code (Act V of 1£08), ss. 1] , 47, 
0. XX1, r. 100—Mortgage by three sons of mortgagor— 


Suit by, mortgagee—Mother made party to swit—Mother | 


not raising plea as heir of fourth son—Decree—Ezecu-~ 
tion purchaser—A pplication by mother under O. KAT, 
r. 100—Whether barred-Order under 0, XXI, r. 100 
—Second Appeal—Competency of. : a’ 
- Inasuit bya mortgagee to enforce the mortgage 
making the mother of the mortgagors a defendant 
‘asthe holder of a lease under the mortgagors, a 
- specific issue was raised at the instanceofa stranger 
defendant that the three mortgagors had another 
. brother who had not joined in the mortgage and who 
_ died leaying his mother as his heir. The issue was 
decided inthe negative. There. was no pleaby the 
mother as the heir of the fourth son A mortgage 
decree was passed and in pursuance of the decree the 
properties ‘were purchased by the mortgagee, When 
the. mortgagee tried to take possession, the mother 


“ applied ynder O. XXI, r- 100, Civil Procedure Code 


on the ground that her right to one-fourth share as 
representative of her fourth son, was rot affected by 
the sale, and that she should not be dispossessed of 
_ the share: cS | ; 
Held, that as the matter was one which ought to 
have been madea ground of attack in she'suit and as 
. the plea‘was not urged therein, it should not be 
raise i subsequently in proceedings . under O. XXI, 
r.100, Srimanta Seal y. Bindubashinu Dasi (2), 
reliced-on, Kailash Chandra Taraflar’ v. Gopal 
Chandra (1), distinguished. ` 
A secbnd appeal lies from an order under O. XXI, 
r. 10) asthe order comes under 8 47. 5 : 
“Appeal against appellate order of the 
 Distrigt Judge, Bankura, datéd December 
21, 1931. 4 f | 
-Messrs. Bejoy Kumar Bhaitacharjee and 
Gopendra Chandra Das, for the Appel- 
lant. . > ae 7 
= Messrs. Bankim Chandra Mukėrjee ‘and 
Muktipada Chatterjee, for the Respond- 
ents. ina j ` 
Mitter, 
of, the decree-holder auction-purchaser and 
arises out of certain proceedings . purported 
to have been made under O. KAL, r. 100, 
Civil, .Procedure Code. A preliminary 
‘objection has been taken to the -hearing of 
‘this appeal on the ground that no second 
appeal lies to this Court.as this is not a 
matter which comes under s. 47, Oivil 
Procedure Code. The answer to, 


43-0 LJ 345;'30 © W N 619'(F, Bu 


J.—This is an appeal-on behalf l 


this- 
preliminary objection is furnished- by a- 
_recent decision of this Court in the Full- 
Bench case of Kailash Chandra Tarafdar. 
v. Gopal Chandra (1) in which it ha3 been 
` (1) 93 Ind. Oas. 494; A I R 1926 Oai. 798; 63 O 71; - 


- “the mortgage. 
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laid down that where a question of 
delivery of possession is raised between 
the parties to the suit, the auction-purchaser- 
decree-holder on the one hand and the 
judgment-debtor on the other, the matter 
comes under s.47. -The prelimiñary objec- 
tion must therefore be overruled. In order 
to appreciate the. points in controversy in 


the present appeal,it is necessary to state a’ 


few facts. Defendants Nos. 1, 2 and 3 had 
mortgaged ‘the disputed properties which 
form a portion. - of a tenure to the present 
| appellant. The appellant brought a suit 
: on the footing of: the mortgage; in that 
suit thére were impleaded as parties, 
~ mortgagors defendants Nos. 1 to 3, defend- 
ants Nos.4 to 7 who were purchasers of a 
portion of the mortgaged properties, deférid- 


“ ants Nos..8 and 9on the ground ‘that the 


i mortgagors have set upa tenancy in their 
favour and defendant No. 10 who is a mort- 
gagee of a different portion - of the.same 

‘ tenure, 

The decree was-passed on the footing of 

- It appears that subsequent 

` to the mortgage the landlord of the tenure 


~ in- question obtained a decree for rent 


--against the récorded tenants and he claimed 
that .he acquired a charge on the entire 
tenure under the provision of s. 171, Bengal 
Tenancy Act,-as against all the defendants. 
The “defendant No. 8 happens to be the 

"mother of def-ndants Nos. 1, 2 and3, the 
. mortgagors in the suit, and defendant No. 9 

“is their broth: r-in-law. The mortgage suit 
„was contested by defendant No. JO alone. 
“The defence of this defendant was that the 
- decree obtained by the landlord was not 
a decree for rent inasmuch as defendants 
Nos.1,2 and 3 did not represent the 
tenancy. His contention further: was: that 
they (defendants Nos. lito 3) had another 
brother who died and that neither he nor 
his “mother who succeeded to his estate on 
his death was made a party to the rent 
suit. The decree was not a rent decree 
and therefore there can be no charge in 
respect of’ the’ entire tenure- under the 
provision of s. 171, Bengal Tenancy Act. An 
express issué was raised’ on this question 
which formed Issue No. 2 in the suit. With 
reference 10 that issue it‘ was decided that 

‘it was not satisfactorily proved that Hriday 
left foar sons on his death and that’ the 
evidence given for the. defence was con- 
tradictory on~this point and no reiiance 
could be ‘placed on it. In ‘this view-there 
‘was mot only. a mortgage decree agains 
thé defendant in respect of the ‘mortgdgéd 
' propérties. but, une defendant was ANAA Gr 
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-directed to pay asum of Rs. 126-3-3 and 
“other debis Rs. 201-6-0 with proportionate 


“is included in the tenure. 


costs and interests within a week and in 


, default.ihe sum was declared to be first 


charge on properties of schedule. Kha which 
This decree for 


"sale of the mortgaged properties against all 
“the defendants including defendant No. 8 


who is the respondent before us was 
apparently not appealed from. 

When the appellant proceeded:-to take 
delivery of possession, proceedings were 


’ started at the instance of defendant No. 8 


_ Procedure Code. 


purported to be under O. XXI, r. 100, Civil 
She contended that as 


there was a fourth son of Hreday and as she 


as his mother succeeded to the inheritance - 
‘.of the fourth son and as the fourth son 


was no party to the mortgage suitor did 


“not join in the mortgage, she was claiming po- 


t 


ssession of one-fourth of the mortgaged pro- 
perties of her own account arid therefore to 
the extent of her possession in the one 


‘fourth share she ought not to be dispossessed. 


It has been argued on behalf of the decree- 
holder that this contention could not-be 
raised in these proceedings seeing that 


‘defendant No..8 who ‘was: a partyin the 


` mortgage suit did not raise this con'ention 


‘which she ought to have raised. The cop- 


‘tention really.was that this was a matter 


| which ovght tohave been made a ground of 


` attack in the suititself and it not having ' 


‘the Munsif who tried the matter 


, he confirmed 


been raised on principles analogous to .the 
principle of res jüdicata the question, ought 
not to be allowed 
present proceedings. Thiscontention of the 
décree-huoldér however did not prevail with 
in the 


first instance and, the application under 


_O. XXI, r. 100, Civil Procedure Code, was 


allowed. An appeal was taken to. the. 


Court of the District Judge of Bankura - 


who took the same view as the Munsif and 
the decision of the 
Munsif. . The present appeal-is directed 
against the ` concurrent , judgments of the 
Courts below. 

It is contended on behalf ‘of the appel- 
lant that both the Courts below committed 
an error of law in allowing this question, 
namely, a3 to whether Hreday hada fourth 


“son and whether such a son was interested 


in the mortgaged properties io be raised 
in these proceedings on the principle 
analogous to resjudicata as has alieady 
been ‘stated and that this contenticn is 
barred by reason of the=-circumstance that 
the plea was not taken asit should have 
been taken in the mortgage suit. In 


` 


.ta be raised in the. 


al 
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« support of this contention ‘reliance has heen 
placed on a decision of Asutosh Mookerjee, J., 
` and Chotzner, J:, reported in Srimanta 
. Seal .v. Bindubashini Dasi (2). -Looking to 
ı the. facts of that case it seems to us that it 

is very difficult to say that the principle 

laid down there, does not ‘apply here, for 
“there is no substantial , difference between 
“the facts of the case before. Mookerjee, J., 
. and the f@ts of, the present’ case. Mr. 

Mukherjee who appears for the respondent 
: has sought to distinguish that caseon the 

ground that.there the defendant who was 
. held’ to be ‘barred. was the purchaser of 
. the équity of ‘redemption ‘whereas in the 
7. present case she (defendant No. 8) was a 

lessee either from the moftgagor or from a 
. purchaser of the equity of redemption. 
. That fact however does not .make any 
, difference in principle. The- question is 

whether the defendant No. 8 who was filling 


_two capacities viz. (1) her capacity as a ` 


lessee in which capacity she was entitled 
to redeem -the mortgage and (2) the 
` capacity as -heiress of her alleged fourth 
gon, could contend in. the. latter capacity 
„that the entire -mortgaged properties could 
not be sold as the alleged fourth son did 
hot join in- the -mortgage. Mr. Mukherjee 
argues with great force that she could not 
raise this contention because that was a 


_ question of paramount title and could not’ 


= be‘investigated in `a mortgage suit. But, 
. as- has been pointed out by Mookerjee; J., 
\ in the decision in. Srimanta Seal v. 
-: Bindubashini Dasi (2)-which has been 
‘referred to, it isclear.that the rule that a 
-question of paramoudat | title cannot be 
investigated in a mortgage suit is subject to 
. exception and referenceis made to an-early 
_ case namely the case of Bhaja v. Chunilal 
Marwari (3). Mookerjee, J., proceeds to 
point out this: tas o 
“One of the exceptional cases is furnished by the 
litigation before us. Here, the plaintif was a defend- 
‘ant in the mortgage suit. He had a twofold 


< character. A purchaser ofthe equity of redemption,. 


- he was properly before -the Court; as settlement- 
holder from the superior landlord,.he could set up.a 
defence that the mortgage could not be enforced 
against the property ia - his hands. He did not take 


that defence and the result was that a decree was . 


. made for sale of the mortgaged property in his 
resence. , The decree is operativé against him and 


‘> he will be bound by the result of the sale in execution. į 
In the present litigation, he -seems to avoid’ the ` 


‘decree and to make it inoperative, though. it was 
passed in his. presence and is obligatory ‘upon him. 
Olearly suha course is not _permissible; if this 
suit were allowed to be maintained, the only possible 
“result would bea multiplicity of litigation.” 

- (2) 76 Ind. Oas 517;A I R 1924 ~ Oal,- 138; 38 O L.J 
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Here the facts stand on a somewhat 
stronger footing. Forit ‘appears ‘that the 
issue regarding the existence of the fourth 
son of Hreday was raised at the instance of 


one of the defendants in the suit namely, 


defendant No.10 -and although ib was 
decided against him and against other 


‘contending defendants it appears thatthe - 


present respondent did not appear in the 
suit, took no stepsto préfer any appeal 
against that decree which really directed a 
sale of the entire mortgaged property inclu- 
ing the ,one fourth share which is now in 
the subject-matter of controversy. Reliance 
has been placed by Mr: Mukherjee for the 
respondent on a decision of their Lordships 
of the Judical Committee -of the Privy 
Council ‘in the case*of Radha Kishun v. 
Khurshed Hossein (4). An examination of 
that case will. show that there the person 
against whom the plea of res judicata was 
sought to be raised was‘in the position of aprior 
mortgagee with ` paramount claim outside 
the controversy in suit unless his. mortgage 
was impugned. Notwithsanding the fact 
that the mortgage. was not attacked the 


- High-Co irt came to-thé -conclusion -that the 


plea of res judicata Would “be ‘available to 


_ the plaintiff in the earlier suit who sued_on 


the footof an earlier mortgage. It was 
pointed out thus by Sir Lawrence Jenkins 


. who delivered the judgment ofthe Judicial 


Committee: . 

“To sustain the plea of res judicata it, is 
incumbent on the Sahus in the circumstances of this 
case to show that they sought in the former suit to 
displace Bakbtaur Mull’s prior, title and postpone it 
to their own, For this it would have been necessary . 


. for the Sakus as plaintiffisinthe former suit to allege 


a distinct case in their plaint in derogation -of 
Bakhbtaur Mull’e priority. But from ‘the records of 
this suit it does not appear that anything of the 
kind was done.” 


Consequently, the plea of res judicata was 
not accepted by the Judicial Committee. 
Mr. Mukherjee argues consequently that-in 
this case it ought to have been distinctly 
stated in the plaint that. defendants Nos. 1, 
2 and 3.were entitled to the properties and 


‘the case ought to”have ‘been’ specifically 
‘raised that no other person was entitled to 


the sale. We havé'been taken to two para- 
graphs of the plaint. We have no doubt 
that it was distinctly alleged in the plaint 
that the mortgagors were the only persons 
who are specific owners in ‘respect of the 


mortgage property: In this view we think 


that the judgment of the Court below cannot 


(4) 55 Ind. Cas. 959;A IR 1920,PO 81;47I°A 1); 
47 0:662; 18:A L J 401; (1920) .M W N 303: -38:M Ls 
424; 11 L W 518; 22 Bom L R.6971i 28 ML. T 425; 25 


1442 


be sistained, the appeal ‘must be ‘allowed 
“and the application of defendant No.8 
‘under O. XXI, r. 100, Givil-Procedure Code 
must be. dismissed. The appellants are 
entitled to costs of this appeal, we assess the 
hearing fee at two gold mohurs. There will 
be no order as to costs in the Courts below. 
“No orders are necessary on the. application. 
“M. C. Ghose, J:—I agree. 
NG n . | Appeal allowed. 


LAHORE HIGH COURT 
Crininal Appeal No. 1407 of 1933 | 
February 20, 1934 
- ABDUL QADIR AND Ranar LaL, JJ: 
SANTA SINGH — Coyvicr— APPELLANT 
versus 


EMPEROR - RESPONDENT i 

Criminal. Procedure Code (Act V of 1899), ss 540, 
510; 309— Examination of Chemical Examiner after 
recording of opinions’of assessors— Legality of pro- 
‘cedure—A ssessors not altering opimon= Accused held 
_ not prejudiced: ` 

Where aftera trial was~ concluded and the opin- 
ions of the assessors recorded, the Judge:called the 
-Chemical Examiner as a ‘Court witness under 8:540, 
Criminal Procedure: Code and the assessors on 
being asked after his examination if they wanted to 
modify their opinion, stuck to their old epinion and 
. Judgment was announced : 

Held, that the procedure. ‘adopted ‘by the, trial Court 
vas not justified by s. 309, Criminal .- Procedure 
Code, ‘but inasmuch ~as the ‘evidence that was already 
on the’ record,’before the ‘Chemical - Examiner was 
-called to makea statement in ‘Court, -was sufficient 
for the decision ‘of thé .case of each accused andit 
was not necessary to: make any use of the statement 

~made:'by -the°Chémical- Fxaminer and the arsessors 
“did. not change their opinion in any way, in con- 
sequence of any-further or-fresh evidence, the accus- 

“sed: were not prejudiced. Hassan v. Empress (1) and 
Awi Khan v. Queen Empress: (2), referred ° to, 


Cr, A. trom the’ order of the Sessions 
“Judge, : Hoshiarpur, dated October 14, 
193, 


“Mir, Abdul. A ziz, for the “Appellant. 

MrsA. R. Jeremy; Public Prosecutor, for 
the: Respondent.” 

Abdul Qadir, ny: —Musammat Guro,’ of 
village “Tahli, in Hoshiarpur District; has 
been convicted of having caused the death 
of “her husband, Puran Singh, by ` ad- 
ministering, .poison to him in his food-on 
June ł5; 1933 and has”been sentenced to 
: death. -Santa Singh, who is said to have 
had: a’ liaison with her and whoi is supposed 
-to- have supplied white ‘arsenic ` to' Mus- 

- ammut Guro-to-be’ administered to Puran 
. Singh. has ‘also been tried along’ with 
her’ as an abettor of this..offence under 
ss: 302,..109,- Indian’ Penal Oade, 


been convicteds cand the same - “sentence *” 


SANTA SINGH v. EMPEROR 


` useful effect. 


“the patient and 


He-has - 
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has béen passed against him. ag: “against? 
Musammat Guro. Hehasappealéd through 
Mr. Abdul Aziz and Mr. Saddozai, who 


‘has been engaged on behalf of Musammat 


Guro by the Crown, has argued: her appeal 
before us. 
The ‘facts briefly are that Kusa ms 


-Guro was married to Puran Singh about, 


four years before this offencg | “and ‘was 
living ‘in. his house, where ¥ Musammat.- 
Nihali, mother of Puran Singh,’ was also 
living. The relations between the husband- 
and wife were. not,- however, happy and 
it is said- that an intimacy had sprung 
up between her and Santa Singh. The 
latter was employed in the army. -He 
was on leave about a year before this 
occurrence and it was -then, that -this 
intimacy began. It is said that he came 
to‘pay a visit to Musammat Guro one 
night and this: was found out and a noise 
was raised and he ran away. He then 
left for the place where he was _ serving 
in the: army ‘and was back on leave a 
short time before this occurrence. . Accord- 
ing to the prosecution, the two appellants 
had’ agreed ‘to get aid. of Puran- Singh, 
in order to remove the obstacle - ‘that 
existed between their enjoying their- liaison 


. undisturbed. 


It is in evidence that- on the morning 
of June 15, 1933, bread for. Puran-Singh 
was cooked ‘by Musammat Guro “and: Shen 


‘gave him two chapatis which hé ate with 
“some ghee, and sugar. . 


He went out after 
taking his morning meal, but came back : 
after a while and éoinplained that he 
had a severe pain “in ‘his stomach and © 
then ‘began.to vomit and purge. The 
matter vomited and purged was. being 
removed from time’ to time by Musammat 


:Guro and. was being thrown into the river. 
--Lachhman | Das. . 
physician in the village was called in to 


(P. W. No. 5y who: is .a 


treat the suffering: nian. He could “notr 


. correctly diagnose the trouble and. declared 
that the ‘patient appeared to be: suffering 


from some kind of ‘cholera, which “he 
called gum cholera. He gave him some 


.amritdhara, which is a well. known patent: 


medicine, which is supposed to cure . 
many diseases, but it, was without’ any. 
‘Later. in the day, ‘Subedar 
Jota Singh came to their house and saw 
told Musammat- Guo" 
not to throw away the matter - vomited,: 

but to keep it. Then the’ matter -was pat 


away by Musammat Guro near a wall-of?” 
the house and covered with’ -something. . 
‘In the evening about, 


9 P. M.- Purans. 


- aminer. 


1934. 


Singh. ‘died, ‘The: next morning Rahman 
chaukidar of the, village was asked by 
one Inayat to go and make a report to 
the Police, which- he ‘did. at’ 11-30 a.m. 
on ‘June 16, but in that no ‘suspicion was 


“expressed against ahy: one... It was stated 
however, that. 


Purged ‘and vomited before he died. ‘ The 
:Policetcameto the village: and started 
enquiries and’ the dead : “body was sent 
for- post-mortem examination. The Assist- 
ant Surgéon IP. W. No. 1). expressed the 
opinion “that the deceased . appeared to 


Jaye died in consequence of some irritant. 


poison and ‘he placed the: viscera in four 
- bòttles and- having got them ‘sealed sent 
them along with a bottle ‘containing a 
sample “of the spirit in whic the viscera 
had. been placed .to the Chemical Ex- 


of -white arsenic’ can be sufficient .to cause 
the ‘death ‘of a person: It. appears that. 
‘Moré ihan'a fatal dose’ was administered 
in this ĉase. ` Nobody’ was: arrested on 
‘June 17 ôt ‘18 ‘but on Jute 19, 
reckiving . 


“mat: Guro.as well as:Santa- Singh, because 
they came to’ know “of the existence of 
“the” liaison bêtween (he two. 


The principal witness forthe prosecu. 


ation! who.gives ‘evidence ds.to, the exisi- 


q 


| aggeration.: Ib” may "be: -8o, 


‘ence of an: intimacy:. between Musammat, 


“Guro-- and. : anta ‘Singh is Musammat. 
‘Nihali:(P. W.No: 2), mpther: of the deceas- 
“eds: .She. gues ‘to’ ‘the leng h of sayind; Lhah 
shé had” seen. the-two in flagrante delicto. 
It is.contended‘ by the Counsel. for” 
-appellants. that “this ‘seems to. be an ex- 
_ buk taking 
nee statement : às, az. whole AG ses no reason - 

‘doubt’ the “fact.-that the intimacy . 
ieee Musammat Gtiro and Santa Singh 
had been going -onand this fact was well 
“known'to- people in the village. Among 
others Ganga Singh (P W.. Nor 13)., and 
Jota Singh’ (P. W. No.'6) ‘state. that- ‘they 
not only heard‘ the rumour:of:the existence 


£ this intimacy’in the village. but that- 
‘they ame to! know of . the, incident which - 

_happened when in the year-preceding this 
ag occurrence: Santa Singh. was on leave and, can’ Hardly be any’, doabt as ‘to ‘her’ TB- 


SANTA SINGH v. EMPEROR = 


Puran ‘Singh had been 
taken ill after taking his ‘meal and had: 


“In -his opinion two or three grains. 


after | 
. the- report: of the. pòst mortem, 
examination, the poliżċe arrested," Musam-. 


“the. 
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the morning meal of Buran Singh was. 


prepared by Musammat Quro and served 
by her. This is a very natural story and 
there is no reason to doubt it. In ad- 
dition to the. existence of a motive on the 
part of Musammat Guro to get rid of her 
husband, and -the fact of her having 
served the morning meal to Puran’ Sing 
shortly before he was taken’ ill and began 
to vomit ‘and. purge, there is the evidence 
of certain recoveries which. have been 
made at her instance. ` She mentioned: to 
tha Police that there was mungli or pestle 
in her housé, which - was pointed out by 
her and” taken- possession of by the Police. 
A thali‘and a bati‘ were also pointed 
out and iaken by the Police. She also 
produced a lump of. white arsenic. from: 
one of the boxes.in-her room. This ig 
-proved by. the evidence’ of the SD In pestor 
as well as of Jota Singh (P. W. No. 6), 
who witnessed this recovery and of Allah’ 
Dad Khan (P. W. No. 21), who was present 
at’ the time ofthe ‘recoveries. ‘The repòrt 
of. the Chemical Examiner ‘Ex. P. T. shows 
that white arsenic was,, found on. the 
mungli as well as' on a piece: of ‘cloth, 
Gut off’from the pocket of the shirt worn 
by Musammat: Garo. “He also found: white 


arsenic jn án earthen jar which contained . 


vomited matter of ‘the deceased. - mixed 


with earth and ashes, which ‘had ‘been 


‘collected ‘from the ‘Spot where Musammat . 


Guro had thrown | it after the direétion 
„given. by Joby Singh, “P. W. Nothing 
incriminating was -found 


founët -white arsenic. in the bottle’ which 
con’. ained ‘the? stomach: and “its -.contents 
and in the’ bottle.’ which: contained the 
loop of small intestines.. He found arsenic 


in the piece of liver marked No. S'and ; 


“also in the” kidney No. 4. 

: Thus 
above, it-is quite clear that- Puran Singh ., 
died of. “poisoning and | ‘the poigon’ . tised-. 
was white arsenié. It“is also clear that- 
Musammat Gurò gave‘ him his food ` before 
he was taken ill--and that she had a’ 
motive to‘ poison »him. It is „also shown.. 


0D . the ‘bate . 
or the thali but-the Chemic:l - ‘Examiner. 


from tha evidence refeireä ia 


A 


that she 'had white arsenic in, her possês-, igs 


sion. ‘Therefore it” Sedma: 


‘when there “were criés asi to ,1hé- visit of ponsibility in pojsoning- Putan Singh. 


‘a’ thief one “night ‘from. the’ -housé of 
Pura, Singh, ‘and.. when’ they went théte, . 
‘if transpired” ‘that Santa Singh’ had .c6me 
49 pay a. visit to Musammat ‘Guro.’.It-is 


Coming to-the- 
the evidence against’ tim, Can. be “di¥ 
into three parts: | 


(1) That in common. ` with: Spaces’ 


also proved. by. the testimony of Musammat Guro- he had a motive « toget. rid- ofPitran .. 


a Niktelt that on the day of ee ocqurrence Singh. 


“40. me that, these j 


‘case’ of.” Santa” DET ae 
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(2) That he ‘purchased about a tola 
Gt arsenic’ some five days. before this 
occturence from the shop of Amir Ahmad, 
a licensed vendor, at Tanda. 

` (8) That he ‘was seen delivering some- 
thing’ which may have contained this 
arsenic, to Musammat Gur), a day or so 
before this occurrence, 

‘So far“ as the first part is 
Santa Singh ‘denies that he had any 
intimacy with Musammat Guro, but for 
reasons, already discussed I do not .believe 
his statement and in my opinion the 
intimacy did exist., The purchasing of 
white arsenic by Santa Singh -from Amir 
Ahmad is proved by the statement of Amir 
Ahmad and the entry in his register and 
is ‘admitted by Santa Singh himself. 
Hig explanation is, that he purchased it 
for killing’ rats in his fields. It is pointed 
out by the prosecution that he is employed 
in the army and his. brothers do the work 
of.cultivation ‘and that ordinarily he would 
have nothing to’ do with the procuring: 
öf poison for killing rats. Idonot think- 
that bis explanation. is ‘satisfactory, but 
whether it is sufficient or not to exculpate 
him, the point on ‘which the fate of his 
case depends: is whether the evidence’ as 
to. his handing cver of something which 
might have. contained the quantity of 
poison, purchased by him ‘to Musammat 
Guro, is reliable. [have no , difficulty. in 
holding thatit is not. The only witness 
produced by the prosecution to depose 
that Santa Singh was seen making over 
some.hing. tied upin a handkerchief to 
Musammat Guro a day or so before this 
occurrence is ‘Dal Singh (P. W. No. 3). 
This witness has not “been relied upon by 
“the Court below and I think rightly. His 
statement at the trial is that he saw 
Musammat Guro and Santa Singh. talking 
together and Santa Siagh made over some- 
tLing tied in a handkerchief -toher. He 
was confronted with his statement in the 
Court of the Committing Magistrate, where 
he had clearly stated that he had only seen 
the two talking together but had not seen 
anything being delivered by Santa Singh 
to Musammat Guro. I have no doubt that 
-he.was trying to improve upon his previous 
statement anditis doubtful whether even 
that pievious statement had any found tion 
in fact. If Santa Singh or any, 'one else 
“delivered any poison to Musammat Guro 
to be, .administered-,to her husband, he 
“would, not: ordinarily. doso in the menner 
‘described and™at a time when he,could 
be easily seen. By 


concerned,. 
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the failure of this: 


14910 


evidence the case against Santa Singh? 
J am afraid, must faili in spite of the fact. 
that by the two facts first mentioned, as 
proved against him, there would be. a. 
strong suspicion against him thathe may.- 
be at the bottom. of this trouble, and, that 
he may have facilitated thé giving of poison 
to Puran Singh by Musammat Guro, i 


Before concluding . this ji@igment, it 
appears necessary to say something: about. 
a point-of procedure connected, with -this ih 
case to which special reference has. been; 
madein ground No.4 of the grounds.: of 
appeal of Musammat Guro. When the. 
trial concluded on August 19, 1933 and thg” 
opinions of the assessors were recorded, 
the order passed by the learned Sessions 
Judge was that the judgment would-be 


. announced the next day. He wrote, how- 


ever, another order on August 20, 1933, 
saying that the report of the Chemical’ Ex-. 
aminer required elucidation and the case 
was adjourued sine die. Some. correspond-. 
ence then passed by telegrams; as: well a8 
by letters between the ‘learned Sessions: 
Judge. andthe Chemical: Examiner. On: 
August 28, it was ordered by the, Sessions. 
Judge that all the correspondence | should: 
be read asevidence in the case. On the- 
29th he felt doubtful whether the correspond- 
ence could be read as. evidence. under 
s. 510, Criminal Procedure Code. ‘and: ‘he, 
decided to call the Chemical Examiner ‘as. 
a Court witness under s. 540, Criminal- 
Procedure Code. After several “further. 
adjournments, the Chemical Examiner” 
appeared.as „a Court witness, on October:- 
12, 1933. He was examined by Court and 
cross-examined by Counsel on both sides - 


.bat I do not see that he“could . throw: any - 


further light on.the report : which he had’ 


. already made nor: that any: useful purpose 


was-served by his being called? The. 
assessors were present when this witness „ 
was sexamined and cross-examined ‘and 
the.learned trial Judge ‘asked thém -if 


-they wanted to modify their opinion in any 


way -in consequence of the statement of the 
Chemical Examiner and each one of them 
said that he stuck to his old opinion and 
did not see any necessity ; for modifying: it. 
The judgment was then announced on" 
Gasper 14, 1933, Exception was, taken 
to the recording of this évidence on‘ behalf 
of the accused inthe Sessions Court -and 
the attention ofthe Court was drawn to 
two. decisions of the Punjab. Chiéf:Oourt: 
Hassan v. Empresa. (1), “which ‘lays: down 


h 


(1) 29 PR 1888 Or. i -- 4 Ua 


1934 :: 
that— * 

“When a Sessions J udge has taken’ 
ofthe assessors the trial is at an end,- except for - 
the ‘purpose of giving judgment and- if there is. a! 
conviction, of passing sentence.’ A Sessions Judga 


has no legal authority to reopena trial, to recall 
‘witnesses-and cause fresh evidence to be suminoned 


the opinion . 


and take a seccud or” third opinion from the 
assessors.” ` , f 3 
wal Khan. v. 'Queen-Empress (2) which. 
„holds that ; 
“Section. 540, pina Procedure Cole, does not. 


authorise a Sessions Judge to summon witnesses 
-after the trial has been concluded so far that “mo 
witnesses remain to.be examined for either side and 
the asesssora have given their opinion ' 


The trial Court disposed: -of these, authori- - 
ties siniply by saying that the facts of these 
„cases were entirely different. I do nct 
see that'the facts of these cases were very 
different’ but even'if they were, the dicta: 
laid doy. ‚were quite clear and the Counsel . 
for the rown before.us frankly admitted 
that he ‘had not.been able- to find any 
authority ;expréssing a contrary. view. 
and that therefore, he could not say any- 
thing in Support of the. procedure: adopted - 
by the frial Court: In my opinion, 
procedure adopted..was not justified by: 
s: 309; Criminal Procedure Oode. _ It -may 
be. added, however, that-in the present case : 
there ig $ nothing to-show that the appellants . 
have been. prejudiced . in any way by this 
irregularity, and I cannot hold therefore, 
that it taffects. the: case before -us. The - 
évidence, that was already on the record 
"before the: .Chemical . Examiner was 
called to: make a .statement in: Court is’ 
sufficient . for the: decision .of the case: of. 
-each appellant and it is not necessary to 
make any.use. of the statement. made by 
the: Chemical .-Examiner on October 12. 
I have ; already - . mentioned ihat the 
assessors did- not change their opinion in. 
any way, in :consequence of any further 
or fresh évidence .. and” therefore in that 
respect: also the case of the-appellants has: 
not been ‘prejudiced.: 

I would therefore, uphold the conviction 
of Musammat: Guro > and confirm > the sen-: 
tence passed against her.. -Santa -Singh’s 
case is doubtful: and, giving: him the 
benefit. of the :doubt I would. bie his. 
appeal-and acquit him. - 
anah Lal; J.T agree. 

ae nee accepted. - 
OAP, R 1892.Cr. | i 
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: LAHORE HIGH COURT. -> 
Letters Patent Appeal ‘No:.74 of 1929 : 
“February. 8, 1934 2° i 
- Tek OND AND OOLDHTRE am, JJ., 
Tiru GULAB SINGH-BHAGWAN f 
SINGH—ACccCTION-PURCHASER— | ' 
: APPELLANT oe 
versus : 
Fira KISHEN SINGH-MAN SINGH— 
DECREE-HOLDBR AND aNOTHER— J UDGMENT-. 


DEBTOR— RESPONDENTS : ; 
Civil: Procedure Code (Act V of 1908), O. XXI, 
r. 92, O. XLIII, r: 1 (j)3—Sale—Application. to ‘set 
aside sale—Settlement ~ between decree-holder and 
judgment-debtor— Court ordering execution ‘proceedings 
to be sent to record room without _ notice to ` auction- 
purchaser—A pplication by auction-purchaser for 
confirmation of  sale—Rejection . of —~Appeal—, 
Maintainability of —Right of auction-purchaser to 
be heard before sale is set aside’ ` 
The’ decree-holders put to auction a hous 
belonging to the judgment-debtors and the auctión- 
purchaser duly completed the deposit of the price. 
The judgment-debtors ‘applied to have the sale- set’ 
aside under O.. XXI, r. 92, Civil Procedure Code. 
Meanwhile the judgment debtors.and the decree- 
holders informed the Court that they had come to a. 
settlement and thé Court, without issuing notice to; 
the avction-purchaser, or passing any order about the 
sale which was awaiting confirmation,’ orderéd the 
execution proceedings to be sent to, the record room,: 
treating the decree as satisfied. The - ‘application of, 
the auction-purchaser for confirmation of sale was 
rejected on the ground thatthe Court was junctis . 
officio and the ‘sale could not ‘be confirmed.’ He `: 


appealed, the appeal purporting -to` be;. under. 
0. XLII, T. 1 (3), but it was dismissed as being 
incompetent: 


Held, thatthe: order réjecting the ` auction-pur- ` 
chaser’s application must be‘regarded ‘as one pasted `` 
under O-XXI, r. 92 and that it set aside the gale; 
and hence was appealable,. The fact that a Court 
may have power to refuse to confirm a sale in 
exercise of its inherent jurisdiction on grounds other. 
than those described in r. 90 or 91 or without regard 
to the Peleus of r, 89, does not affect the ‘merits b 
ofthe case. + 
- Held; - also, ` that thë ` auetion-purehaser. was ; 
entitled to be heard before the execution -salé in.. 
his fayour was: set aside and the order treating the 
decree’as satisfied and sending the case to, the 
record ‘room had no legal: effect against the auction- 


“ purchaser's right and the fact that it was not appealed i 


against’ did ‘not preclude an appeal against- ` the 
order rejecting’ his application which by refusing “to 
confirm the sale effectively set it aside. . Bibi Sharfan 
v. Muhammad Habib-ud-Din (5), referred:to. ect 

Proceedings for setting aside a sale are not. 
proceedings in execution. Jagdish Missir v. Sareshwan 
Missir (2), referred to. : 

When once a sale has been effected’ 
party's interest intervenes and ‘the Court cannot: 
refuse to confirm thesaleon the ground that the: 
decree-holder and the judgment-debtor say that the 
decree-has been ‘satisfied out of Court. Nanhé Lal’ 
v. Umrao Singh (1), referred” to. Nilkanth Y 
Yeshwant O digsented from, -- 


‘third i 


L. P. A. from a judgment- of Mr, Justice" 
Bhide, passed -in Civil Appeal No. 171lof: 


`~ 1928, on January 31 1929, affirming that of 


7 deerée-holders 


416 
‘the Subordinate Judge First Class,Amritsar, 
dated March 28, 1928. . 

Mr. J. G. Sethi, for the Appellant, 

Mr. M.C. Makajan, ‘for the Hesbond: 
ents. 

Coldstream, J.—This appeal arises out 
of execution procéedings i in which the firm 
Kishen -Singh-Man Singh, decree-holders, 
put to auction a house belonging to the 
judgment-debtor firm Prabh Dayal-Kishen 
Chand. The house was bought by the 
firm Gulab Singh Bhagwan Singh who 
duly completed the deposit of the price ori 
July 27, 1927. - 

On, August. 11, 1927, the judgment- debtors ` 
submitted an application under O. XXI,- 
r. 92, Civil Procedure Code, fo have the. 
sale set aside and October 26, 1927, was 
fixed for hearing it. Meanwhile on Septem- 
ber 1, 1927, the judgment-debtors and the 
informed. the Court that: 
they had come, to a settlement and the: 
Court, without issuing notice to the auction- 
purchaser, or passing- any order about the’ 
sale which was awaiting confirmation 
ordered the, execution’ proceedings to be’ 
sent to the record room, treating the decree 
as satisfied; © - 

On October 28, Bhagwan Singh applied ' 
for, confirmation of the sale in- his favour.. 
This ‘application was rejected by the Court . 
on Maréh 28, 1928, on the ground that’ “the” 
sale could not. be confirmed” because the: 
Court was funtcus officio, there being no, 
unsatisfied decree to be executed. 

- From: this-order the auction-purchaser 
preferred an.appeal to this Court where it 
was heard by.a Judge in Chambers. The 
appéal purported to be under r. 1 (j) of 
O. XLIII of the Civil Procedure Code which’ 
allows an appeal against an order under, 
‘yr, 72 or r. 92 of O. XXI of the Code, setting. 
aside or refusing to set aside a sale. The 
learned Judge found force ın the prelimin-- 
ary. objection; by the’ judgment-debtor that 
the -order of March 28, 1928, was not appeal- 
able becatise it had not’ been passed under 
either of these rules, the executing Court: 
having merely refused to confirm the sale. 
The learned Judge went on to remark. 
that the final order passed by the Court in 
execution proceedings was the one dated 
September 1; 1917 against which no appeal 
had been preferred although its effect 
might have been to set-aside the sale and- 

to relase the property. from attachment. 

The auction-purchasers have preferred 
“the present appeal under cl. 10 - of the 
Letters Patent and itis urged before us 
on their behalt that ..the: order -appealed - - 


4 
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against was as a matter-of fact one. setting 
aside ibe sale under r. 92 of O. XXI. and 
therefore -appealable under r. l (D. of 
O. XLIII and that the order of Septem- 
ber 1, 1927, which did'not relate to the sale. 
but ended ‘execution preceedings did: not. 
purport to set asidé the sale nor could- ‘have 
that effect in law. IN 

In these contentions there apene. to- ‘be: 
foree. - 6 

Each'case must be ‘decided with. regard’ 
toits own facts and- in. the-circumstances 
of this one, Tdo not think that there can he. 
any doubt that thé order of -March:<-28, 
1928, must be .regarded’ as . one passed” 
under-r, 92 of ‘O. KAT and that: it ‘set aside: 
the sale. .The order was not .one of. post=* 
ponement or stay but was intended ‘to,: 
and did dispose’finally of:the application 
to have the sale confirmed. The fact that 
a Court may have ~ power’ to. réfuse - 
to` confirm’ asale in ‘exercise “.of. its: 
inherent jurisdiction on grounds-other than : 
those described in rr. 90 or 91-or without: 
regard to the provisions of r. §9 does ‘not 
affect the merits of .the case, and- “the « 
rulings cited by respondents’. Counsel in. 
support of his’ proposition that -this order. 
of ‘March 28, 1927, was. passed not» under’ 
r. 92 but under the provisions of:s, 151: 
of. the Code are irrelevant and I do., not: 
think it necessary to refer to them. ; The 
correctness of some of. these must, I think 
be held to be doubtful in view. of what‘ 
has been said by their.Lordships of the: 
Privy Councilin Nanhe Lal v. Umrao Singh : 
(1). Judgments in cases where there. has» 
been an adjustment between all the parties: 
or where the sale is found to have been.a. 
nullity GENAHE have no a a 
here. 

In opposing. the appeal. stespondents': 
Counsel supports the -view .of the learned’ 
Judge in Charnbers.that even if the: order, 
of March 28, 1928, is tobe-regarded. as one: 
setting ‘aside’ the’ sale, the'sale had already 
been set. aside by- the order -of September: 
1, 1927, which was final in respect-of.the 
execution proceedings and was not.appealed : 
against. There is.however, good authority, 
to which the notice ofthe. learned Judge: 
doesnot appear to have been drawn, . iif 
support of the opposite view. In Jagdish 
Missir v. Sareshwan Missir, 62 Ind. Cas. 608 
(2), it was held by a Division Bench of the 

(1) 130 Ind. Cas, 686; A I R 1931P O 33; 14N LJ 
28; 53 O L J 187; 35 O W N 381; 600 M L J 423; 33 L 
W 449; (1931) A L J 257; 11931) M WN 281; 80W 
N 585; ‘Ind ut (1931) P 694; 33 Bom L R 450; 27 


N LR95(P. 0.) 
(2) 62 Ind. Cas, €08; 9 P L T 273; 6 P.L J 253, ` 


1934- 


“Patna Court that proceedings fòr setting 
aide a sale are not proceedings in execu- 
tion. Had they been sO an order- in them 
would: bé one appealable under s. 47 of the 
Code and no 


jud ement ‘to which reference has been made 
„above, the Privy Council’ made it clear that 
when once g sule has been effected a third 
party’s inlGrest intervenes and the’ Court 
cannot refuse: to confirm, the sale on the 


ground . that the decree-holder and the e 2 
judgment-debtor say that: the decree has ` 


been’ satisfied out of Court. They expressly 
«dissented from the view taken by — the 


Nagpur Court in Nilkanth. v. Yeshwant (3) . 


that an- adjustment between the decreée- 
holder, and the judgment-debtor come to 
before the confirmation-of an execution sale 
nullified’ the decree. so as ‘to make it incap- 
able of execution, 
ent where. the -auction-purchaser is himself 
the decree-holder when a private satisfac- 
tion between him and the judgment-debtor 
may extinguish the. decree. : Here we have 
a third “party -whose interest .secured by 


the sale’ in his favour, could not be affected ` 
by the order of September 1,-1927, which. 
we find as a fact to have been passed - 


behind :his back and without his knowledge. 


The Nagpur judgment’ cited was later” 


dissentéd from by a Full Bench of the Court 
Tin Shatikar v. Jowahir ‘Lal (4) where this 
distinction was pointed out. 
disputed that the auction-purchaser is 
entitled to be heard before the execution 


sale in his favour is set aside: O. XXI, r. 92 ' 


(2). The property vested in the appellant 
from the date-of the sale (s..65 of the Code) 
and he-had a right, which -was independ- 
. ent of that of the decree-holder, to ignore 
the order of September J, 1927 and: ask for 


the salë to be confirmed: See Bibi Sharfan - 


vV. 
<= 


Muhammad Habib-ud-Din - (5). 16 -is 
manifest therefore that the order of Septem- 
ber 1, had nolegal effect against the auction- 

: purchaser’ s right and the fact that it was 
not appealed. against did not preclude an 
appeal against the order of March.28, 1928, 


which inthis case, by-refusing to confirm - 


the sale effectively set it aside. 

The result is that this appeal must be 

` accepted, the order, ‘appealed against set 
aside and the case. remanded to the-ex- 
ecuting Court‘ for decision upon the res- 
im 65 Ind, Cas. 331; AIR 1922 Nag. 248; ISNLR 


Ladi 


(4) 111-Ind. Cus. £95; A-I R 1928 Nag. 265; 24 N L’ 
` R 127; 11 -Ñ L J 142. 


A 10 Ind. Gas; 148; 19 G W. N 665; 13- 0: L J 
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special provision under ` 
O. XLIII; r. 1; would be: required: In'their . 


The case may be differ- . 


It cannot be 


. 44T ` 
poņndenis’ objeciions .to- the sale which 
were to be considered on October 26, 
1927. The appellant will have his costs in" 
this Court. 

Tek Chand, J. =i agree. i 
N. - NA: BEDA accepted. 


NAGPUR JUDICIAL COMMIS- 
© SIONER'S COURT vs 
Criminal Appeal No: 223 of 1933 ° 
January 24, 1934 - 
Bos, A. J.G. = 
ABDUL AZIZ MUSALMAN-—APPELLANT. 
© Versus- 
EMPEROR— OPPOSITE -PARTY 


“Criminal Procedure Code (Act V of 1898), s. 297—.: 


Rape—Complainant's story ‘differing from time to. 


- time — Improbabilities in her story -— Necessity- of 


bringing this to notice of the -jury—Double rape in 


broad daylight— Presence of husband and brothers only , 


10 yards away— Omission to bring fact.to jury's notice 
—Misdirection—Interference—Criminal . trial—First 


Information Report — Whether substantive evidence— ` 


Evidence Act (I of 1572), s. 145— Earliest version of | 
occurrence to be placed before jury. ` 

In a case of rape-the fact that‘the complainant's 
story has differed materially from time to’ time and 
there are certain improbabilitiesin the case, which, 


y 


even though they are capable of explanation, should be . 


brought tothe notice of the jury. 


It is not enough’ 
to say that 


at 


the Pleader for the defence has - 


presented the case for.the detence: inan able manner ; - 


and leave it at that 
Where in a case of double rape in broad daylight,- 
it appeared thatthe complainants husband‘ and 


prothers-in-law were only 70 yards away while this - 


took place and she shouted to them for help: ' 
Held, that this was an important fact from the 
defence point of view which should have been brought 


to the notice of the jury and omission of the ‘Judge : 
to do so constituted misdirection’and warranted inter- : 


ference with the verdict of the jury. , 

“The earliest version of an occurrence, as given by ` 
an informant or prosecútrix who is the principal 
witness to the occurrence, and on whose testimony , 


- practiċally the-whole case depends, has always .to be - 


placed before the jury in order to judge of the truth 
or falsity of the prosecuticn case. Khijiruddin Sonar 
v. Emperor (1), relied on 

The only use which can be made of a first informa- 
tion report is to corroborate or contradict the evidence 
of the witness who made it, after the preliminaries ` 
required by 8. 145, Evidence Act, have been com- 
plied with. It does not form substantive evidence in ' 
itself. -Sankaralinga Thevanv Emperor (2) Emperor ` 
v. Chittar. Singh (3), Emperor v.. Ebrahim (4) and 
Gajadhar Lal v, Emperor (5), referred , to. h 


Cr. A. from an ‘order of ‘the Additional 


Sessions Judge, Hoshangabad, dated Nov: : 


ember, 1, 1933. 

Mr. Fida Hussain, for.the Appellant. 

Mr: P. Lobo, for the Opposite Party. . 

Judgment.— —There: are four appellants, 
before me in this case. One of them 
Suleman, has ‘been convictéd by ‘a ju 
of -the offence of rape, and the: other ` three 


er 


Mg: 


of “abetment. Tt is argued on their part 
that the charge to ‘the jury is vitiated - 
for two reasons., In the first place, it 
does not warn the jury that the case 
against each of. the accused ‘must be 
separately considered, nor does it marshall 
the evidence against each separately. In 
the second place, it does not bring to the 
notice of the jury -important factors in 
favour of the accused, and so is a one 
sided summing up of the evidence. In 
my opinion these complaints are well- 
founded. ; 

There can be little doubt that either’ 
of them is sufficient by itself to warrant 
interference in a jury trial. The first 
point has been considered in Khigirud- 
ain Sonar v. Emperor (1). The present 
case is not one of those in which the evi- 
dence against all the accused stands on 
the same footing and so relieves the Court ` 
of distinguishing between them. The 
learned Government Advocate argues that 
the woman was undoudtedly assaulted 
and that as it was difficult to ascertain 
exactly what part each accused played, 
the lower Oourt was right in leaving the 
matter to the jury in a general way, 
after pointing out ‘that whatever doubt 
there might be about the first man to rape 
her, the woman is consistent in stating - 
that Suleman was the second. 1 do not 
think the point is as clear as this. The 
woman’s story has differed materially 
from time to time, and there are certain 
improbabilities in the case, which even 
though they are capable of explanation 
should certainly have been brought to the 
notice of the jury. It is pot enough to 
say that-the learned Pleader for the defence ' 
has presented the case for the defence 
in an able manner, and leave it at ‘hat. 
The earliest version we have about the 
incident isin the first information report 
which was made by the complainant 
herself. She states there that she was 
attacked from behind by a man with 
a black coat. In the Sessions Court she - 
identifies this man as the accused Sule- 
` man. He threw her down on the ground 
while. the accused Aziz pulled out a 
knife and threatened to thrust it into 
her mouth ifshe made any cry. Butshe 
says that in spite of this she cried out - 
for help and struggled, and so was in- 
jured by the knife and also otherwise. 
In the meanwhile the other man, whom. 
we now know as Suleman, loosened her 
. (1) 92 Ind. Cas. 442; A I R1926 Cal. 13%; 53.0-372; 
42 O LJ 504; 27 Cr. L J 266, D 
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clothing and his, and had sexual inter- 
course with her. At this point her hus- 
band and brothers (they are really her 
brothers-in-law) arrived on the scene evi- 
dently in response to her ‘cries, and then 
these two ran away. As regards the other - 
two-accused whom she says were also there, 2 
she stated : : 

“The other two had kept themselve@ standing at 
a Jittle distance. They had done nothing.” í 

If this version is correct then. these- 
two cannot be convicted of abetment.. 
There is no allegation against them ex-. 
cept that they happened to be there. The | 
charge to the jury contains no reference ~ 
to this fact. In Khigiruddin Sonar v. 
Emperor (1) at p. 384* Mukerji, J., observes: . 

“The earliest version, of the occurrence, as- 
given by an informant ‘or prosecutrix who-is the. 
principal witness to the occurrence, and on 
whose testimony practically the whole case’ 
depends, has always to be placed before‘tLe jury 


in order to judge of the truth or falsity of the 
prosecution case,” 


These observations have my respectful 
concurrence. It istrue the. charge in the 
present case makes a passing reference. to. 
ihe first information report, and also . 
brings some of the discrepancies between: . 
it and the woman’s evidence to the notice | 
of the jury: but not this important fact’ 
which would have entitled two of the accus-. 
ed to an acquittal if ithad been believed 
or rather if the woman’s present-- 
story had been disbelieved. For the only. 
use which-can be made of a first information . 
report isto corroborate or contradict the. 
evidence of the witness who made it, after. 
the preliminaries required by s. 145,.": 
Evidence Act, have been complied with. 
It does not form substantive evidence in. 
itself: Sankaralinga Thevan v. Emperor (2), 
Emperor v. Chittar Singh (3), Emperor v.. 
ees (4) and Gajadhar Lal v. Emperor 
6). *, eres: f 
The woman's story in the . Sessions # 
Court implicates all the four accused in 


one way and another. She states there. - 


that she was twice raped and not once.. 
In the beginning of her evidence she states . 
that the person who attacked her and. 


(2) 124 Ind Cas 506; A TR 1930 Mad. 632; (1930) .. 
Cr. Cas 632; 31 Cr. IJ 712; 53 M590; 31 L W 451; 
e M L J397; Ind, Rul. (1930) Mad. 63%; (1920) MW 

4956. 

(3) 85 Ind. Cas, 650; A I R 1925 All. 303; 47 A280; - 
23'A LJ 14; 26 Cr. LJ 554. 

(4) 105 Ind. Cas. €07; A IR 1928 Lah. 17; 28 Or.L ` 
J 983; 8 L 605. ; 

(5) 137 Ind. Cas. 79; AI R 1932 Oudh 99; eee), 
Or, Cas. 162; 33 Cr. LJ 381; 7 Luck 552;9 OW N“ 
32; Ind. Rul. (1932) Oudh 195. p 3 
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knocked her down -was Shahabuddin, -and 
not Suleman, as the first information report 
states. He then had intercourse with her, 
and after he had finished Sirajuddin had 
intércourse with her while she was still on 
the ground. It was at this point that her 
husband and brother-in-law came up. 
She adhgres to the story of a double rape 
through®ut her deposition, but rings the 
changes on Shahabuddin, Sirajuddin and 
Suleman from time to time. The learned 
Judge has pointed out these discrepancies 
to the jury, but not the fact that hèr 
husband and his two brothers were only 
10 yards away while all this was happening, 
and while she was shouting to them . for 
help. The coinplainant is Musammat 
Bhagai.(P. W. No.2). She pointed, out: an 
equivalent distance on the Court premises, 
which on. measurement was found to be 
211 feet 2 inches. Mangal (P. W. No. 3) 
who was one of her rescuers, didthe same 
thing, and his estimate was 221 feet. He 
also states ..that the land intervening 
between them was ‘‘padit and plain.” It 
is difficult to see how any jury could have 
accepted the fact of a double rape, in broad 
daylight, as this issaid tohave been, if 
this had been pointed out to them. At 
any rate it was an important fact from the 
defence point of view and should have 


been brought to the notice of the jury. 


constitute misdirection 
and ‘warrant interferenca by, me. I am 
referred, on behalf of the Crown, to the 
evidence of the Patwari Shamlal (P. W. 
No. 1), andto the map filed by him. He 
indicates’ there a railway jungle round 
about the place, and I am asked to infer 
from this that the two places were not 
visible from each., other, and that the 
woman's cries.could not be readily heard. 
But the patwari also states that portions of 
the -land are waste padit, and his map 
shows no trees or other obstacles interven- 
ing between the two points. In any case, 
stretches of,70 yards are often visible 


These omissions 


even in, jungles and I ‘cannot see why. 


Mangal (P. W. No. 3) would want to lie on 
this point. 
, I think there can be little doubt that 
ihe woman was assaulted and that all four 
accused were presentat the scene. When 
Aziz. was apprehended by the. husband of 
YMusammat Bhagai and his brothers and 
teken to the Police Station, his mo her got 
alarmed at his absence from home, and 
made a report tothe Police, in which she 
stated that her son had . gone out: fishing 


with the other three accused, and had not 
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` the- other assailant I «am - not 


AMS 


returned homie although the others had 
come back. There are two rivers near th3 
place with fish in them, and since the first 
information. report and all the witnesses 
speak of four ‘persons all the way through, 
Iam. satisfied that these were the four, and 
that they have been rightly identified by 
the witnesses. There seems to be no 
reason why four strangers from another ` 
village should be falsely implicated if 
nothing had happened. The injuries on 
the body of the woman, particularly the 
scratch on one of her breasts, indicate that ` 
the- assault was of an indecent nature. 
Her husband and his brothers were 
grazing cows a short distance away, and 
it is more than likelythat they were not - 
observed by theaccused. Up to this point 
the story is entirely credible. But: beyond ` 
that I cannot accept it in its entirety. 
There are no indications of rape on ths 
person of the complainant, and the doctor 
states there would not be any as she had 
recently borne a child. The fact that her 
clothes had stains of semen on them does 
not mean much as she admits she had 
recently had intercourse with her husband. 
Her explanation that she was not then 
wearing the clothes seized by the police 
may be true, but in view of the doubtful 
nature of the rest of her testimony I can: 
no: rely on it. Also, asi have pointed out, 
there was hardly time for 4 completed act 
of sexual intercourse, if the woman cried - 
out immediately she was assaulted, as she 
says she did, and her rescuers were only 
70 yards away:and her story is that not” 
only was there one completed act but two. 
I cannot believe it, But I accept the fact 
there must have been an iridecent assault. 
The only question then is who took part 
In view of the first information 
report I cannot believe that more than two 
did. One of these was unquestionably 
Aziz. Hewas chased’ and apprehended 
almost onthe spot, a knife was found - on 
him, and there is a knife injury on the 
woman's little finger. It is unlikely that 
the pursuit. would have been concentrated - 
on one of the two who were standing apart 
doing nothing rather than on one of the 
two who were assaulting her. Iam‘therefore ' 


‘satisfied about the guilt of Aziz under 


As regards 
satisfied 
that he has been correctly, identified. 
Moreover, since the story has been exage 
gerated and improved on from time to 
time it would be unsafe-to convict without 
corroboration from independent sources: _ 


s. 354, Indian Penal Oode. 


450 E 
The result is that the other three accused 


must be acquitted. As regards Aziz I 
acquit him on thé charge of rape and 


ecnvict him instead under s. 354, Indian | 


Penal Code. On the question of sentence 
J have no doubtthe assailants would have 
proceeded to rape the complainant if she 
hed not been rescued in time. ‘There is 
alsothe fact that Aziz drewa knife and 
injured the complainant with is. The 
assault was committedin broad daylight in 
abold and daring fashion. The offence 
calls for thé maximum penalty under 
s.304. I therefore .alter the sentence on 
Aziz to one of two years’ rigorous impri- 
sonment. This judgment.will also govern 
the other three appeals (Criminal Appeals 
Nos. 221, 222 and 224 of 1933.) f f 
N. ; Sentence altered. 


CALCUTTA HIGH COURT 
Criminal Appeal No. 902 of 1933 
: March 18, 1934 
4 COSTELLO, J. : 
A. D. M. COTTON— APPELLANT 
VETSUS 
EMPEROR— RESPONDENT 


` Criminal trial—Complaint—Averments in complaint 
—Necessity of establishing—Factories Act (XII of 
1911), ss. 41 (a), 26, 41 (g), 36 (1)—Charges under— 
Duty of prosecution—Evidence inadequate— Retrial, 
propriety of. ; 

‘To lodge a complaint’ is not to give evidence upon 
which a Court can act.” The complaint is in the 
nature ofan indictment. Therefore averments in a 
complaint must be established and properly proved 
by evidence and the matter must not be dealt with 
as if the complaint issomethingin the nature of a 
deposition Before any one can be convicted on 
charges formulated in a complaint all those charges 
must be fully and properly proved in accordance with 
the procedure and the law of evidence applicable to 
criminal charges. [p. 452, col J.] 

If the Factories Act is to be effectively administer- 
edit is desirable, whenever it is necessary that 
prcsecutions under the Act should be instituted, that 
they should be properly Jaunched and properly 
conducted and that proper evidence should be given 
in support of the complaint lodged by the Inspector 
of Factories. It is highly desirable that those who are 
responsible for the administration of the Act should 
see to it that these cases of prosecution are properly 
and satisfactorily conducted. [p. 451, cols 1 & 2.] 

Where in a prosecution under the Factories Act 
upon the evidence as it appeared before the 
Megiatrate it never was satisfactorily shown even 
tuai the defendant held a responsible position in the 

Company and it was never established that their 
premises were a factory within the meening of the 
Act: 

Held, that it was necessary and desirable in the 
interests of justice that the Crown should have 
ancther opportunity of putting the’ matters complain- 
ed of before the Court in a satisfactory and proper 
nner and a retrial might be directed; [p. 457, 
GOL 6. 
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Messrs. Probodh Chander ` Chatterji, 
Bireswar Chatterji and Mohendranath 
Banerji, for the Appellant. 

Messrs. Khondkar and Anil Chander Roy 
Chowdhury, for the Crown. | 

Judgment. —This is an appeal on behalf 
of one whois described as A. D. M. Cotton. ` 
He was convicted by the Chief Pgsidency 
Magistrate of three several offences under 
the Indian Factories Act (XII of 1911). The 
first charge was under s. 41 (a) read with 
e. 26 and the offence alleged was that of 
allowing persons to be employed in thé 
factory after the prescribed hours. On that 
charge he was convicted and sentenced tò 
pay a fine of Rs. 100 or, in default, to. 
undergo six weeks’ simple imprisonment. 
The second charge was under s. 41 (g) read' 
with s. 18 andr. 14 and that related to a 
failure to comply with an order given by 
the Factory Inspector to. remedy certain 
defects as regards the fencing or guarding 
certain machines and plant used in the 
factory. The last charge was brought under 
s. 36 (1) which requires that there shall be 
affixed in some conspicuous place near 
the main entrance of a factory the prescrib- 
ed abstracts of the Act and of the rules 
made under that Act. On the second charge 
afine of Rs. 200 was imposed, but no sepa- 
rate sentence was passed as regards the 
third charge. s 

The convictions were based on what Ican 
only describe as very inadequate, loose, 
and unsatisfactory evidence.. The only 
witness for the prosecution was the Inspector’ 
of factories who had visited the premises 
known as Bridge and Sons Printing Press 
at No. 1, British Indian Street on August 9, 
1933, and all that he said in his examination-- 
in-chief was “They have a great deal of 
power machinery electrically worked. The _ 
statement prepared by the accused shows 
24 employees”. That was the sum total of 
his evidence-in-chief, It is quite obvious 
that if the matter had rested there he would 
have proved nothing at all’ which came 
within any measurable distance of the 
charges brought against the defendant. 
Unfortunately for the defendant, however, 
the lawyer who represented him seems to 
have rushed in with great indiscretion and 
thought it necessary to cross-examine 
Mr. Joardar with the result that he suc-. 
ceeded in extracting certain amount of 
evidence which told entirely in favour of 
the prosecution and was highly damaging 
to the defendant. a ae Nee 

A written statement had been put in by 
the defendant in which he pleaded: that 


1934 


under the definition in the Factories Act 
the “concern”, as he described it— Bridge 
and Sons, was not a factory. He also said 
that no notice had been served upon him 
requiring him to defence or to improve the 
fencing of the machinery concerned, and, 
_ as regards the other charges, he made 
statements which in a sense might have 
been tak®h as admissions of responsibility 
if not of guilt. 

‘It is clear to my mind that the prosecution 
was conducted if indeed it can be said to 
haye been conducted at all in a most 
. slovenly, slip-shop and an altogether 
unsatisfactory manner, Iam informed that 
it is not unusualin cases of this character 
that that kind of thing occurs. Where’ the 
blame lies is perhaps a matter which ought 
to be enquired into by those who are res- 
ponsible for the proper administration of 
the. Factories Act. It is obvious that if 
that Act is to be effectively administered it 
is desirable, whenever it is necessary that 
prosecutions of this kind should be institut- 
ed, that they should be properly launched 
and properly conducted and that proper 
evidence should be given in support of the 
complaint lodged by the Inspector of 
Factories, The present case is particularly 
unsatisfactory because when one «xamnines 
Ex. Iwhich is a document relied upon by 
the only witness for the prosecution one 
finds that there is no indication whatever 
in the document itself that the defendant 
had anything whatever to do with the com- 
pilation of it. The document was signed 
by “M. Bridge” and it would appear from 
the handwriting on it to have been filled 
in by the person who signed it. Judging 
from the name at the top that would appear 
to be a lady of the name of Mrs. M. Bridge. 
Thére is moreover a very unsatisfactory fea- 
ture about the document in that it is obvious 
that one of the figures, in the space provided 
for, setting out the number of operatives 
employed on any one day, has been altered. 
It seems to be quite obvious that originally 
the number was given as 14 and the figure | 
sometime or other was altered into 2. There 
was no evidence whatever before the Jearned 
Magistrate to show whether 14 was correct 
or 24 was correct. The conviction was appa- 
rently-.founded upon the supposition that 
‘24’ was the correct number of operatives 
employed at these particular premises and 
the.relevancy ofthat, of course, is that un- 
less not less than 20 persons were simul- 
taneously employed at those premises at 

any one day in the year then even though 
mechanical or electrical. power was used in 
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those premises they would not constitute 4 
factory for the purposes of the Act. The . 
definition of factory is given in 8. 2, sub- 
s.3.of the Act. Having regard to the 
alteration in the important document I 
have mentioned it is by no means certain 
that on any day in the year with which 
these proceedings are concerned there were 
20 persons employed at any one time As l 
have said that defendant himself in his 
written statement raised the point that the 
premises where the business of Messrs. 
Bridge and Sons was carried on did not 
constitute a factory and thesame point has 
been argued before me by Mr. Chatterji 
who appears for the appellant. I am 
bound to say that upon the evidence. as ‘it 
appeared before the learned Magistrate it 
never was satisfactorily shown even that 
the defendant held a responsible positlon in 
Messrs. Bridge and Sons’ and certainly it 
was never established that their premises 
were factory within the meaning of the Act. 
As I have said it seems to me highly 
desirable that those who are responsible for 
the administration of this Act should see to 
it that these cases of prosecution are 
properly and satisfactorily conducted. 

Having regard to what the defendant 
himself says in his written statement and 
to the evidence given by Mr. Joardar in 
answer to the questions put in the cross- 
examination with regard to the actual facts 
of the case I think it is mecessary and 
desirable in the interests of justice that the 
Grown should have: another opportunity of 
putting the matters complained of before 
the Court in a satisfactory, and proper 
manner. It is obvious to my-mind that the 
present convictions cannot stand. I ac 
cordingly quash the conviction and direct 
a retrial. At lhe same time I may say, 
however, that it obvisusly must be the 
case that if the defendant can satisfy the 
Crown either that the premises do | hot 
constitute a factory or that hə has.not 
contravened any of the sections of the Act 
there would, of course, be no obligation on 
the prosecution to pursue the. matter any 
further. : : 

If the. prosecution ultimately think fit to 
have the proceedings re-opened before the 
learned Magistrate they must, of course, 
give sufficient evidence in a proper way 
fully to establish some of the charges - made 
in the form of complaint. In the present 


‘instance the complaint was made by an 


officer described as an Inspector of Factories 
ànd- the only attempt to substantiate the 
charges in the complaint was the very 
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sarappy and altogether inadequate evidence 
given by Mr. Joardar. It must be clearly 
understood that tolodge a complaint is not 
to give evidence upon which a Court can act. 
The complaint is in the nature of an indict- 
ment. Therefore averments in a complaint 
must be estaLlished and properly proved 
by evidence and the matter must not be 
dealt with as ifthe complaint is something 
inthe nature of a deposition. It rather 
appears that in the present case, as no 
doubt it happens in other cases, the com- 
plaint was treated as if it had the sanctity 
ot affidavit-evidence, assuming it was ever 
possible to prove what is tantamount toa 
criminal charge by any such means. I 
desire to emphasise very strongly that a 
complaint is a complaint and nothing else. 
It is, asI have said, something in the 
nature of an indictment. Before any one 
can be convicted on charges formulated 
ina complaint all those charges must be 
fully and properly proved in accordance 
with the procedure and the law of evidence 
applicable to criminal charges. 
The fines, if paid, will be refunded. 
N. Convictions quashed. 
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COURT 
Second Civil Appeal No. 138 of 1933 
February 1, 1934 
GRILLE, J. C. 
RAMCHANDRA — PLAINTIFE—APPELLANT 
VETSUS 

RUPCHAND— DEFENDANT - RESPONDENT 

Abadi—Tenant, status of—Occupation at thiriy 
years' settlement—Burden of proof on tenant, 

The whole of the abadi site belongs to the land- 
lord, and prima facie every tenant dwelling thereon 
is a licensee whose occupation is protected by the 
terms of the wajıb-ul-arz. Consequently the burden 
of proving that the site was occupied at the thirty 
years’ settlement ison the tenant or his successor- 
in-interest. Narain v. Behari (1) and Balajiy, 
Serfrajkhan (2). relied on. 

S.C. A. against the decree of the Second 
Additional District Judge, Nagpur, dated 
January 16, 1933. 

Mr. A. L. Halwe, for the Appellant. 

Mr. R. N. Padhye, fo the Respondent, 

Judgment.—The plaintiff as malguzar 
of the village sued to eject the defendant 


as a transferee of an abadi site without- 


permission. The defendant contended that 
the site was occupied at the time of the 
thirty years’ Settlement hy his predecessor- 
in-title and that he was entitled to pur- 
chase the site as he had done from the 
last occupant without permission. The trial 
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Court held that the defendant had failed 
to prove that the site was-occupied at the 
time of the thirty years’ Settlement and 
decreed the plaintiff's suit. In appeal the 
decision was reversed. The lower Appel- 
late Court held that the burden of proof 
that the site was unoccupied atthe thirty 
years’ Settlement lay on the plaintiff -who 
failed to prove it. The plaintifighas now 
preferred asecond appeal. 

The appeal must succeed. I have no 
doubt that there was a certain amount of 
hard swearing in the trial Court on a 
point which was difficult to prove, but the 
lower Appellate Court has lost sight 
of the principle enunciated by Stanyon, 
A.J.C., in Narain v. Behari (1) that the 
whole of the abadi site belongs to the 
landlord, and prima facie every tenant 
dwelling thereon ‘is a licensee whose occu- 
pation is protected by the terms of the 
wajb-ul-arz. This principle was approved 
of by Findlay, J. C. in Balaji v. Sarfraj- 
khan (2). The terms of the wajb-ul-arz of 
this village are those which are discussed 
in Balaji v. Sarfrajkhan (2), that is that 
tenants who were in possession of land 
prior to the thirty years’ Settlement had 
full rights of disposal of the same but that 
the land which was vacant at the thirty 
years Seit!ement could only - be disposed cf 
with the landlord’s consent. It does not 
follow from this,. as is urged on behalf of 
the respondents, that the second condition 
enunciated is a proviso to the first. Both 
provisions have equal weight as far as the 
wajb-ul-arz is concerned and the burden is 
on him who seeks to put himself outside 
the primary proposition that the landlord 
is a proprietor of the abadi and that the 
tenants are prima facie licensees, althcugh 
protected by the wajb-ul-arz. 
therefore lay on the defendant. 

It is contended on behalf of the de- 
fendant-respondent that he has discharged 
the burden by proof of possession “for 
40 or 50 years and that he took possession 
of the site which had been formerly oc- 
cupied by Dhanraj. I do not consider that 
this is sufficient - proof even if the evi- 


dence of the defendant's witnesses were- 
believed, evidence which the lower Appellate ~ 


Court has accepted without the slighest criti- 
cizm despite-the fact that this evidence 
was criticised and reasons assigned there- 
for in the trial Court. It is perfectly clear 


that the defence witnesses have lied as to 


(1) 31 Ind. Cas. 367; ILN LR 126. | 
Q) 109 Ind. Oas. 647; A I R1929 Nag, 41; 24 NL 
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“their ages so as to extend the time to 
‘which they can depose that the land was 
in occupation of the defendant's predeces- 
sor-in-title. 


Another vital? point which has been 


overlooked in both the lower Courts isthe 
cross examination of Gattu (D. W. No. 5). 
. This is the man who transferred the site 
in questiqn to the defendant and he was 
called to¥prove the transfer. In cross-ex= 
amination he admitted that when he him- 
self acquired the site from Dhanraj, he had 
to give Rs. 10 to the plaintiff for giving 
his consent. It is clear therefore that at 
the time he acquired the site, the site 
was not considered susceptible of unham- 
pered transfer. The appeal succeeds, The 
decision of the lower Appellate Court is re- 
‘versed and that of the triai Court is res- 
tored. The respondent will pay the appel- 
lant’s costs throughout. 
N. Appeal accepted. 


——— 


LAHORE HIGH COURT 
Civil Revision Petition No. 267 
of 1933 
January 9, 1934 
HILTON, J. 
THANA RAM— Derenpiant— 
l BTITIONER 
7 versus 
HARI SINGH AND 0THERS— 
: DrrexDaNTs—RESPONDENTS 
Civil Procedure Code (Act V of 1908), O XLI, 
r. 10(2)—Pauper appeals—Pauper appellant, if 
can be required to furnish security for costs. 
Order XLI, _r. 10 (2), Civil Procedure Code 
does not apply to pauper appeals and a 
pauper appellant cannot be required tn furnish 
security for costs. Nazim v. Abdul Hamid (1), fol- 


lowed. 
CO. R. P. of the order of the _Dis- 
trict Judge, Mianwali, dated Janu- ' 


_ary 18, 1933, dismissing the appeal against 
theorder of.the Subordinate Judge, Third 
Class, Bhakkar, dated July 11, 1930. 

Mr. Amar Nath Chona, for the Peti- 
tioner. 

Judgment.—There is a clear authority 
in Nazim v. Abdul Hamid (1)for holding 

“that O. XLI, r. 10 (2), Civil Procedure 

“Code, does not apply to pauper appeals 
and that a pauper appellant cannot be re- 
guired to furnish security for costs. I, 
therefore, accept the revision application 
and set aside the order of the District 
Judge dated October 12, 1932, requiring 
the appellant, to furnish security for costs. 

(1) 67 Ind. Cas. 256:,3 Lah. 30; 4U P L R (L) 67; 

TA I R1922 Lah. 87; 63 P LR 1922, i 


KAMESHWAR SINGH v. FATURI MISSRA 


453 


The order of the District Judge dated 
January 18, 1933, dismissing the appeal 


`of Thana Ram must also be set aside and 


the appeal returned to him to be heard on 


the merits. - : 
-N. Order set aside, 


PATNA HIGH COURT 
Appeal From Original Decree No. 114 
: of 1929 
and 
Appeal from Appellate Decree No, 22 
of 1933 
March 5, 1934 
WORT AND Acarwata, JJ. 
Maharajadhi aj KAMESHWAR SINGH 
BAHADUR —PLAINTIFF—ÅPPELLANT 
VETSUS 
FATURI MISSRA AND OTHERS — 
DEFENDANTS —RESPONDENTS 
Evidence Act(I of 1872), ss. 102, 114—Defendant 
setting up a title toa tenancy right—Onus of proof— 
—Non-production of books by  plaintiff—Presump- 
“Thero a defendant, who is in possession, is setting 
up a title toa tenancy right, he must either show 
it by contract or by the fact that he has’ been in 
possession for the necessary period and the onus is 
equally upon him to show the date upon which he came 
into possession and his title began. No presumption 
against the plaintiff can arise by reason of the 
non-production of books unless the defendants, who 
relied upon that presumption, Called forthem fp. 
454, col. 2; p 455, col. 1.] bones A 
Appeals from a decision of the Subordinate 
Judge, ` Purneah, dated March 23, 1929, 
and from a decision of the District 
Judge Purneah, dated September 17, 1932, 
Messrs. Murari Prasad, S. M. Gupta and 
R. Choudhury, for the Appellant. 
Mr. L. K. Jha, for the Respond- 
ents, 
Wort, J.— We have in this case to deal 
with two appeals one in which the 
plaintiff who is the Maharajadhiraj of 
Darbhanga, claims possession of 127 bighas 
odd of land which has been recorded in 


‘tthe record of rights as part? und jungle 


lands. In the other appeal the same 
plaintiff against other defendants sought 
possession of 62 bighas odd of the same 
lands. 

In theease dealing with the larger area, 
the learned Subordinate Judge of Purnea 
found against the plaintiff but gave a 
decree for rent as against the defendants. 
He came toa similar decision as regards 
the lesser area of land.” In appeal however 
to the District Judge the judgment-relating 
to the 62 bighas was reversed , and the 
plaintiff's claim allowed. In “both” cases 
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although the defendants were different the 
‘defence was the same that the lands had 
been settled with them in the year 
1316-1317 and in both cases this story of 
settlement has been disbelieved by the 
learned Judge of the trial Court. No 
argument is addressed to us on this ques- 
tion and the finding of the learned Judge 
in relation to the 127 bighas on this point 
is therefore upheld. 

The question of adverse possession, 
however, with which the trial Court had 
dealt is argued before. us and it is con- 
tended that the decision arrived at on this 
point is wrong both in law and in fact. 
Before dealing withthis point, it is neces- 
sary. to state the reasons which the learned 
Judge of the trial Court gives in coming 
to a decision in favour of the defendants 
in this matter. As I have stated, the 
defendants’ case’ was that there had been 
a settlement with them in the year 1316- 
1317 and the learned Subordinate Judge 
in his judgment points out that as the 
defendants failed to prove ihe settlement, 
‘the proper course would have been to 
accept the case of the plaintiff that the 
pe naan began to cultivate thisland in 

The reason he gives for not accepting 
the plaintiff's case is that there were 
‘circumstances in the case and in the evi- 
dence of the plaintiff which prevented a 
decision in favour of the plaintiff being 
ertived at. It would appear that the 
plaintiff in the trial Court produced his 
books for the years 1317 to 1319. The 
gap which the learned Judge mentions 
and which existed between the year 1319 
and 1329 indescribed by the learned Judge 
zs a long one and that the failure of the 
plaintiff to prcduce books for those years 
is a circumstances which led him to come 
to the conclusion that the defendants were. 
in fact in possession for a long time 
prior tothe year 1329. Together with that 
alleged omissicn onthe part of the plaint- 
iff there was the absence cf the patwari 
whom the defendants in their evidence 
mentioned. One of the patwaris of the 
Plaintiff gave evidence, a man named 

. Rajdhari Lal Das and he it was that 
producéd the bcoks for the ) ear 1317 to 1319 
end proved them. He menticns the facis 
that he did not go to see parti lands of 
kis own free will. He states that he was 
the patwart cf Nawabganj, Pitambar 
Bisaria and Birnagar, i 

As I have already stated,.cne of . the 
witnesscs' for the defendants gives .the 
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names of a number of patwaris in the a 
employment of the plaintiff. It is nowhere 
indicated whether these witnesses were 
available although as regards one of them 
Debi Das the witness to whom I have 
already referred on behalf of the plaintiff, 


states that he was a very old man, that 


he was not able to walk, nor could he 
see. It is the absence of this paiwari 
Das which was the cii@umstance 


od 


coming to the conclusion that the de- 


_fendant had been in possession prior to 


1324, 

In order to appreciate the point which 
was argued and arises on this question of 
fact, it is necessary to mention an argu- 
ment which was advanced by Mr. Jha and 
which was his main contention and that 
142 of the 
Limitation Act applied and not Art. 144; 
and that being so, it was “necessary for 
the plaintiff to show not only his title- 
but that he was in possession within twelve 
years of the suit. Had Art. 142 applied 
in this case, it would have been necessary, 
as Mr. Jha atgues for the defendants to 
prove that they were actually in possession 
within 12 years of the suit. It seems to 
me that on this point it is quite clear 
that Art. 142 does not apply but Art. 144 
does. In order to ceme tothat conclusion 
it is necessary to notice the contentions _ 
of the parties in this case. 

It was admitted that the plaintiff had 
title to these lands; it was-also ad- 
mitted that up till the time that the 
defendants went into possession and cul- 
tivated them they were parti and jungle 
lands. Jt was also the case of the defend- 
ants that’ had they a title it was not of 
the proprietary interest but a limited 
tenancy interest only as against the ad- 
mitted proprietor, the zemindar.- It is 
unnecessary to mention aythorities to iy 
show that where a defendant, who” is in 
possession, as the defendants in this case 
wee, is setting up a title to a tenancy 
right, he must either show it by contract 
or by the fact that he has ‘been im pos- 
session for the necessary period and the 
onus, is equally upon him to show the 
date upcn which he came into possession “. 
and his title began. If that be the position 
as undoubtedly in my judgment it is in 
this case, ib was impossible for the learned 
Subordinate. Judge ‘in trying this suit to 
raise any piecumption against the plaint- 


iff by reason of the absence of any’ wit- 


messes on the part of the plaintiff, It 
: ua 


2 
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. may be assumed for the purpose of the 
argument that’ the patwari whose absence 
the learned Judge comments upon could 

_ have thrown.some light upon the case. 
But once, as I have already stated, it is 

_ shown that the onus wis on the defend- 
ants, the plaintiff was entitled to come 

_ to Court and take the risk of the defendants 

establishing a case by their evidence. 

Therefgre the reasons which the learned 
Judge gave, namely, the absence of wit- 

„nesses, in no way jus‘ified the conclusion 
at which he arrived. - = 

I have already referred to the other 
matter, the non-production of the books 
and the learned Judgé deals with it in 
this way. He says that the plaintiff who 

_ seeks to prove that the defendants have 
been in possession since 1329 has also pro- 
duced earlier papers showing that the de- 
fendants were not there. . 
. The facts were, as I have already stated 
that the learned Judge has found ‘that 

. there was nothing in the books between 

the year 1317 and 1319 to assist the 
<. defendants. - He has also come to an 


equally clear finding that there was no 
in’ the: 


settlement with the defendants 
years, 1316-1317 but an admission by the 
plaintiff that the defendants were in pos- 
session in the year 1329. Equally the 
- learned Judge was not justified in drawing 
any inference or raising any presumption 
from the absence of the books between 
the years 1319 and 1329 having regard 
to the fact thatthe onns was upon the 


defendants. Furthermore as the Judicial 
Committee of the Privy Council has 
pointed out in more than one cas3, no 


such presumption can arise by reason of 
the absence of books which in this case 
clearly could prove nothing having re- 
gard to.the circumstances of the case, 
unlessthe defendanis, who relied upon 
that presumption, called for them. 

Now eliminating these matters, there 
~ remains one other reason why the learned 
Judge decided in favour of the defendants 
and that was that the plaintiff's own evi- 
dence stoodin the way. When this matter 
is ‘examined it willbe seen that the only 
obstacle in the way of the plaintiff's suc- 
cess. was the fact that the patwari who 
was called, made no statementas regards 
the ` possession of the- land between 1319 
and 1329 Having regard to 
established in the case it was not ‘in- 
cumbent on the plaintiff to prove what 
was happening between 1319 and 1329. 


It seems to methat as the : defendants. 
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have not succeeded in contending that 
‘they- have established the settlement in 
1316-1317, ` and having regard to the 
fact that the onus was onthe defendants 
for the reasons whichI have given, the 
decision of the learned Judge was wrong. 
Now as regards the case relating to the 
62 bighas of land, the learned Judge in the 
Appellate Court has given a decree in 
favour ofthe defendants. The only point 
in that case is asto whether Art. 142 of 
‘the Limitation Act applies, that isto say 
whether the onus was wrongly piaced upon 
For the reasons’ which I 
have already giveninthe case relating 
to the 127 bighas it seems to me that, the 
judgment of the learned Judge was 
right. © Š i 
-The result , therefore, isthat the judg- 
ment ofthe learned Subordinate J udge in 
Appeal No. 114 of 1929 will be set aside 
and there will bea decree for the plaintiff. 
The judgment in Appeal No. 22 of 1933 
will be affirmed andthe appeal dismissed 
with costs to the plaintiff in both cases 


th oughout. 
Agarwala, J.—1 agree. ees 
D. Appeal dismissed. 


—_— 


‘MADRAS HIGH COURT. 
Second Civil Appeal No. 1679-of 1931 
- September 21, 1933 _ : 
- Venxatasospa Rao, J. 
PALANIAPPA CHETTY AND OTHERS 
—DxrenDANTS—APPELLANTS 


versus 
M. P.N. Ru. RAMAN CHETTY 

AND OTABRS — PLAINTIFFS —RESPONDENTS 

Co-sharers —Adverse possession—Alienation by 
co-sharer— Possession of alienee not adverse unless he 
takes open possession. | 

It ae acted doctrine that in order to establish 
adverse possession as between co-sharers, there 
must be evidence of an open assertion ofa hostile 
title by one of them to the knowledge of the other, 
in other words, his possession must amount to what 
ig described in law as an ouster of the other co- 
sharers Hven an alienee from a co-sharer can- 
not set up adverse possession against the other 
co-sharers unless he shows that he took open .and 
public possession of the property. Bhaurao v, 
Rakhmin (1), Linga Munisami Reddi v. Govindasami 
Naicken (2), relied on. ip: 456, col. 2] 

S.O. A. againstthe decree of the Court 
ofthe Subordinite Judge, Sivaganga, In 
A. S. No.1l7 of 1929, dated July 23, 1931, 
preferred against that of the Court 
of the-District Mansif, Sivaganga, in O. 8. 
No. 220 of 1927, dated February 21, 1929. 

- Judgment.—The suit- relates - ba a 
plot’ of land known as the Thattan Punja, 
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There were two brothers, Sevuga and 
Muthuvadugu. The plaintiffs’ predeces- 


„Bors-in-interest purchased Muthuvadugù’s 
interest inthe plot, under a sale-deed 
executed by him, namely Ex. A dated 
September 7,1903. The plaintiffs’ case is 
thatthe landin question belonged'to the 
joint family consisting of Sevuga and 
Muthuvadagu and what passed to their 
predecessors-in-interest is, the half share 
of the younger brother Muthuvadugu. 
.On that footing they claim a partition of 
that plot. The defendants had purchased 
previously from Sevuga in 1894 what ` pur- 
. ported to bethe whole property. In support 
.of, their case that they acquired by the 
sale the entire land, they put forward two 
contentions. First, there was a partition 
before the date of their purchase between the 


brothers and the suit land fell to the share 


of Sevuga. . They seem to have put for- 
ward an alternative case ‘at the trial, 
that in any event Sevuga became the full 
owner by reason of a release deed, Ex. XI 
ofthe year 1889, under which Muthu- 
vadugu gave up his interest in favourof 
Sevuga. -The District Munsif found 
against the partition as well as the 
genuineness of Ex. XI, the alleged relesse 
deed, but onthe ground that the sale 
under which the plaintiffs’ claim. was a 
sham transaction, he dismissed the plaint- 
iffs’ suit. Healsoheld that in any event 
the defendants acquired title by adverse 
possession, 

In appealthe learned Subordinate Judge 
has found, disagreeing with the District 
Munsif, that the sale-deed, Ex. A, in favour 
of, the . plaintiffs’ predecessors-in-interest 
represenisa genuine transaction. His find- 
ing on this point isa question of fact and 
thereis no ground shown for my inter- 
fering with it. 

As regards the partition alleged by the 
defendants, the learned Subordinate Judge 
has not dealt wilh the point; butin the 
memorandum of appeal no ground is taken 
in regard tothisand I, therefore, cannot 
deal with it. 

As regards the release deed, the learned 
Judge has also failed to deal with that 
question. But having myself gone through 
the evidence under s.103, Civil Procedure 
Code, I have come to the conclusion that 
the District Munsif’s opinion is right. 

Then remains the question of adverse 
possession. The lower Appeltate Court 
holds that it has been a piece of waste 
land and it has not been proved that the 
defendants have beenin adverse posses- 
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sion. The defendants paid Rs. 100 for this 
plot of land in 1894 and the amount -paid 
in 1903 by the plaintiffs’ 
the: half share is Rs. 50. There can -be 
no doubt that the plaintiffs or their pre- 
decéssors did not exercise’ any acts of 
‘ownership in regardto this plot, which, 
as I have shown, was a piece of waste land 
of trifling value. But the land seems’ to 
have recently risen much in val@e, and 
that accounts for the disputein regard 
to the plot in the present action: The 
Subordinate Judge observes thus: — 

“I am clearly -of opinion that the theory 
of possession set up by the respondents is false, 
In a case of property like the plaint property 
overgrown with ales and kalli plants, possession 
would follow title.” 

Apart from this, it is settled doctrine that 
in order to estabish adverse possession as 
‘between co-sharers, there must be evidence 
of an open assertionof a hostile title by 
one of them to the knowledge of the other; 
in other words, his possession must amount 
to what is described in law as an ouster 
of the other co-sharers. But Mr. T. ‘M. 
Krishnaswami Ayyar, the learned Counsel 
for the appellants, contends that that 
doctrine has no application where the prop- 
erty has by alienation passed to a stranger. 
True, but thealienee must show that he 
took possession of the property. If pos- 
session is delivered to the purchaser, 
his possession is no doubt adverse tothe 
other co-sharers from the moment of his 
entry. Bhavrao v. Rakhmin (1) and Linga 
Munisami Reddi v. Govindasami Naicken 
(2). That very elementis wanting in the 
present case. There is no evidence to 
show that the defendants took open and 
public possession of the property. I must 
therefore, hold, agreeing with tke lower 
Appellate Court, that the defendants have 
not made out thei case of adverse pos- 
session. 

In the result, the second appeal fails 
and isdismissed with costs. 

There is one matter, however, which it 
is necessary to clear up. The appellants 
point out that the decree of the Jower Ap- 
pellate Court, on account of its woiding, is 


hkely to give rise totrouble. The plaint- 
iff intheir plaint claimed an extent of 
2¢ kurukkams, but later on con- 


fined their claim to 14, kurukkams, 


This is pointed’ out by the Dis 

trict Munsif in para. 9 of -his -judg- 

ment. Inthe closing lines of - that Very 
(1) 23 B 137. 5 
(2) 70 Ind. Cas. 317; 42 M L J 364; 


15 L W 294; A. 
T R 1922 Mad, 369, 


predece:sors for - 


sh 


A 
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.paragraph he indicates clearly what the 
“property isin respect of which he. has pass- 
».ed.the decree. The respondents concede 
-that the description given there is correct, 
1 am adding this remark in my judgment 
“in order to pe veut any future’ dispute. 
PrN, ` Appeal dismissed. 


S a ATNA HIGH COURT 
‘Appeal from Original Order No. 29 of 1930 
Taya e December 21, 1933 
` COORTNEY-TERRELL, C. J., AND KULWANT 
; , Banay, d. 
- NILMONI DORA -— DEOREE-HOLDER— 
APPELLANT 
versus 
RIPUMANDAN GOUNTIA—Jupament- 
f DERT: R RESPONDENT i 
` Execution- Foreclosure decree— Execution Court, 
if has jurisdiction to go behind the decree andsay 
that the Court had no jurisdiction to pass it. 
` Where a decree for foreclosure has been passed 
the executing Court is no more entitled to go be- 
hind the decree and say that on the mortgage - the 
Court had no jurisdiction to pass the decree because 
the. mortgage was invalid than it would have the 
right to say that the mortgage was invalid because 


as a matter of fact it had not been properly execut- 
ed 


‘Appeal from an order of the Subordinate 
Judge, Sabalpur, da ed February 13, 1928. 
Messrs. S. M. Mullick and G. P. Das, for 
the Appellant. 
Mr. Sarjoo Prasad, for the Respondent. 
Courtney-Terreli, C. J. —This is an ap- 
peal from an order of the executing Court 
on'an objection under s. 47 of the Code of 
Civil Procedure. The plaintiff had obtain- 
ed a foreclosure decree in respect of the 
land mortgaged and the decree-holder had 
been put into possession of the mortgaged 
property. The judgment-debtors then ob- 
jected to the order for possession and asked 
for re-delivery of possession on the ground 
that the decree was granted without juris- 
diction. The Suborvinate Court made an 
order for the restoration of possession of the 
‘property to.the judgment-debtors and an 
appeal was taken from that order to this 
Court and by consent of the parties the 
decree was modified on March 18, 1931, to 
the effect that 
~ ‘if the defendants other than the defendants Nos. 5 
and 6 pay up the amount of the ñnal decree by the 
end of March next then the plaintiff decree-holder 
will give’ up possession of the lauds the subject 
matter of the suit to the defendants, failing the 
payment by the defendants by March:next the 
order of the Subordinate: Judge will be set aside and 
„ the delivery of possession to the plaintiff will be 
` confirmed. Ifthe depogit is made by defendants at 


a time when the crops are standing, then the plaintiff: © 


rj 
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decree-holder will be entitled to appropriate the 
crops.” 

It appears that one of the parties who was a 
minor was not a party to that compromise 
and now raises the subject-matter of the 
appeal on his own account and accordingly 
we have to deal with the merits of the ap- 
peal from the order of the executing Court 
restoring possession to the judgment-debtars. 
The basis of the decision of the executing 
Court is that the Court which granted the 
decree had no jurisdiction to grant the 
decree on the particular mortgage bond 
because the mortgage bond was invalid 
under the law of the Central Provinces 
and was incapable of registration.. Now 
apart from the merits of the decision itself 


“and on the merits the decision of the 


learned Subordinate Judge of the execut- 
ing Court is clearly erroneous on the section 
of the Acts as they stand. The learned 
Subordinate Judge had no jurisdiction as an 
executing Court to go behind the decree of 
the Court which granted foreclosure, ‘An 
attempt has been made to argue, that if 
the decree for foreclosure was passed with- 
out jurisdiction the executing Cort is en- 
titled to treat it as a nullity. This con- 
tention thoroughly .confuses the notice of 
an order made without jurisdiction and an 
order made in illegal exercise of jurisdic- 
tion. The executing Court is no more 
entitled to go behind the decree and say 
that on the mortgage the Court had no 
jurisdiction to pass the decree because the 
mortgage was invalid than it would have 
the right to say that the mortgage was in- 
valid because as a matter of fact, it had 
not been properly executed. The positions 
are entirely analogous. The order of the 
learned Subordinate Judge was erroneous 
and must be set aside. The appeal is al- 
lowed and the respondents must pay the costs 
of this appeal and the costs of the review 
application. Hearing fee in the case of the 
review application two gold mohurs. ` 

Kulwant Sahay, J.—I agree. f 

N. Appeal allowed. 


RANGOON HIGH COURT : 
First Civil Appeal No. 157 of 1932 
June 28, 1°33 
Pacz, C. J. anv Mya Bu, J. `’ 
S. P. K. R. R. M. CHETTYAR Firv—- 
APPELLANT 
Versus 
“ADMINISTRATOR GENERAL or 
BENGAL— RESPONDENT 
Transfer of Property Act “(IV of 1882), s. 59— 
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Registration Act (XVI of 1908), s. 17—Mortgage by 
deposit of title deeds—Letter accompanying deposit, 
when requires registration —‘Declare,, meaning of 

“A person who had received leans from another from 
time to time executed a document in favour of the 
latter to the following effect. “On demand I promise 
topay P or order the sum of Rupees Thirty-two 
thousand bearing interest at 10 percent. per annum 
for value received in cash.’ For which I have placed 


as security the title deeds and papers relating to...... ; 
and inasubsequent mortgage this equitable mort- 
gage was recited: 

Held, (i) that the document was merely a record of a 
transaction that had already taken place and was not 
intended by the parties to be the repository in which 
‘the bargain between them was contained; | 
' Ciù thatas it was recited in the subsequent mort- 
gage the mortgage by deposit could be proved without 
reference to the document above referred to, 
` Held, further, that the word ‘declare’ ins 17, 
Registration Act, is ejusdem generis with the other 
words ‘create’ assign or limit, with which it is 
in contiguity and the. document did not come? within 
the ambit of s. 17, Registration Act. |p 459, col. 2] 


“ [Oase law-referred to.] ; 
F. A. againstan order of High Court 


Rangoon, dated August 9, 1932. 

Messrs. Surridge and N. K. Bhattacharya, 
for the Appellant. 

Mr. Clifton, for the Respondent. - 

Page, C.J.—This appeal must be 
dismissed. The sole question is whether 
a valid mortgage by deposit of title-deeds 
‘was created by one M. CO, Vertannes in 
favour of the late Mrs, Nina Beatrice 
Peters. Ifthe alleged mortgagein favour 
of Mrs. Peters was valid in law it is 
common ground that it must be given 
priority toa registered mortgage created 
by Vertannes on May 23, 1930 in favour of 
the plaintiffs. It appears from the evidence 
of J.Chaytor who was called as a witness 
on behalf of the defendant in whom the 
estate of Mrs. Peters is now vested that 
Vertannes used to discuss with him his 
‘financial commitments. The witness 
stated that Vertannes informed him that 
sin 1916 he had delivered the title deeds 
of the property in suit to Mrs. Peters as 
security for money lent by her. The 
witness further stated that Vertannes had 
told him that from time to time he used 
to obtain loans from Mrs Peters and that 
he delivered the documents of title to the 
property insuit toher “for such help as 
he received.” He added that he had received 
by way of loan from Mr: Peters sums 
amounting in all to between Rs.. 35,00) 
and Rs. 40,000. Now on November 23, 1926 
itis common ground that the following 
document was executed by Vertannes in 


favour of Mrs. Peters. 

. “On demand I, the undersigned promise to pay 
Mrs, Nina Beatrice Peters or order the sum of 
Rupees thirty two thousand (Rs, 32,030), bearing 
interest at ten per cent. per annum for value received 
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in cash. For which I have placed as security = 


the title-deeds and papers relating to my house and 
garden onthe eighth mile Prome Road and also 
five Insurance Policies (life) these being the amount 
of Rupees thirty-thousand only.” Signed M, O. 
Vertannes.” 

Now it is common ground that in the 
registered mortgage of May 23, 1930 there 
is a recital that: — 

“The mortgagor is now indebted to the Adminis- 
trator-General of, Bengal as execygor -of the 
estate of Mrs Nina Beatrice fPeters¥in sue of 
Rupees six thousand seven - hundred (Rs. 6,700) 
(being balance of principal due on a promissory 
note for Rs 3?,(0) and on the equitable mortgage 
ae said landsand premises, (i. e., the lands in 
suit).” ' i 

In the mortgage-deed the mortgagor, 

M. C. Vertannes, also inter alia covenanted 
that the mortgagor : 
“now has good right to convey and assign the 
said premises hereby conveyed and assiged or 
expressed so to be free from all incumbrances 
whatsoever save and except the said equitable 
mortgage of the said lands and premises first 
described in favour of the Administrator-General of 
Bengal as executor of the estate of Mrs N. B. Peters 
for Rs. 6,700" 


The appellants’ case therefore, is entirely 
devoid of merit, for it appears that after 
having accepted a mortgage from Vertannes 
subject to the equitable mortgageof Mrs. 
Peters’ the appellants are now seeking to 
claim priority for their mortgage over the 
mortgage effected in favour of Mrs. Peters. 
Vertannes is now dead and it is not disput- 
ed that the statements of Vertannes to 
which Chaytor deposed, and the admitted 
recital and covenant by Vertannes in the 
deed of mortgage to which reference has 
been made were all statements admissible 
in evidenceas being against the pecuniary 
or proprietary interest of Vertannes. In 
my opinion, the natural and reasonable 
inference to be drawn from the evidence 
was that the title-deeds in suit were 
deposited by Vertannes with Mrs. Peters as 
security for the sums lent from time to: 
time by Mrs. Peters to Vertannes, and that 


ee 


-x 


y; 


the amount due to Mrs. Peters from Ver- "S 


tannes on the date of the mortgage of 
May 23, 1930, was Rs. 6,700 In these cir- 
cumstances, in my opinion, the defendant's 
mortgage by deposit of title-deeds is 
proved without refence to the second - part 
of the document of November 23, 1926 : 
see Ex parte Langston (1), Ex parte Hooper 
(2) and V. E. R.M. A. R. Chettyar Firm 
v. Ma Joo Teen (3. It is contended on 
behalf of the appellants however that the 
document of November 23, 1926, was nota 

(1) (1510) 17 Ves Jun 227; 11 R R 66. 

(2) 118.5) 19 Ves Jun 477; 1 Mer 7; 13 RR 244, 
- (8) 147 Ind Cas 1105; A 1R 1933 Rang. 299; 11 R 
239; 6 R R 160. pe Te - 4 


~~ 


Yt 
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mere memorandum of the terms of an 
equitable mortgage that had been created, 
but was the very bargain and contract 
between the parties by which the mortgage 
of the landsin suit by Veitannes of Mrs. 
Peters had been effected. Now, in Shaw v. 
-Foster (4), Lord Cairns observed : 

“Although it isa well established rule of equity 
that a deposit of a document of title without remark, 
without writing or without word of mouth, will 
create equity a charge upon the property 
referred to, I apprehend that that general rule will 
not apply where you have a deposit accompanied 
-by an actual written charge. In that case you 
must referto the termsof the written document, 
and any implication that might be raised, supposing 
.there were no documents, is put out of the case, 
and reduced to silence by the document by which 
alone you must be governed". 

And in Kedarnath Dutt v. Shamlall 

-Khetry (5), at page 412* Couch, ©. J., laid 
down that : 
“the rule with regard to writings isthat oral proof 
cannot be substituted for the written evidence of 
‘any contract which the parties hare put into 
writing. And the reason is that the writing is 
tacitly considered by the parties themselves as the 
only repository and the appropriate evidence of their 
agreement, If this memorandum was of such a 
nature that it could be treated as the contract for 
‘the mortgage,and what the parties considered to 
bethe onlyrepository and appropriate evidence of 
their agreement, it would be the instrument by 
which the equitable mortgage was created, and 
would come within s., 17, Registration Act: see 
‘also Pranjivandas Jagjivandas Mehta v. Chan Mah 
Phee (£), Obla Sundarachariar v. Narayana Ayyar 
(7), Surendra Mohan Ray v. Mahendranath Bannerji 
(=) and M Subramanianv. M 1. R. M. Lutchman 
Oo a 

Applying the test laid down in these 
cases, [ am of opinion that the document of 
November 23, 1926, was merely a record 
of the transaction that had already taken 
place, and was not intended hy the 
parties to be the repository in which the 
bargain between them was contained. A 
perusal of the terms of this instrument to 
‘my mind makes it clear that it was a 


, (4) (1872) 5 H L 321;42 LJ Oh 49; 20 W RO: 
` 27L T 2a, 

(5) 11 BL R 405; £0 W R 150, ` i 

(6) 35 Ind. Cas 190; AIR 1416 P.O 115; 43 I A 122; 
43 C 895; (1916) 1M W N 443; 3L ML J155;4 LW 
69,14 A LJ 638 20 O W N 925; 18 Bom LR. 664; 50 
ML T 242;9 Bur L T1235; 24CLJ3H; 8LBR 
658 (P.C). : 

. (7) 131 Ind. Cas. 328; A IR 1931P © 3f; 581 A6; 
F4 M 257; (1931) AL J 215; (1931) MW N 319: & O 
W N 666; Ind. Rul (1931) PO 10t; 60M L J 503; 33 
LW (Ol; 54 M 257; 35 OWN 49.; 530LJ 386. +3 
- Bom L R 878(P ©). 
- (8) 140 Ind. Cas. 662; A I R 1932 Cal. 569, 59 O. 
, 8l 36 CW N 420; Ind. Rul. (1933) Oal. 14. 

_ (9) 71 Ind. Cae., 650 A1R 1923 P O50, 501A 77; 
~ YRS; 10 C 338; 44 ML J (02; 32 M L T 184; 25 
Bom L.R 582; 2Bur L J 25:38 O LJ4l1; 18 LW 

. 4446; (1923) M W N 762; 28-0 WN 1. 
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memorandum of: mortgage by deposit of 
title-deeds that had already’ been created, 
and that it did not purport to be an in- 
strument by which any right or interest in 
the property was created or effected. 

The learned Advocate for the appellants 
further urged that the document ` of 
November 23; 1926, purported or operated 
to “declare” the right, title and interest in 
the property that thereunder accrued to 
Mrs. Peters. In my opinion, there is no 
substance in this contention for the word 
“declare” ins. 17 is ejusdem generis with 
the other words create, assign or limit with 
which it is in contiguity, and this instrument 
did not purport or operate to create 
or affect any-right; title or interest in the 
property. Insupport of this argument the 
learned Advocate for the appellants cited 
Bhairab Chandra v. Anath Nath De (10) 
but,‘in my opinion, the document under 
consideration in that case differed toto 
coelo from the document with which the 
Court in this case is concerned. In Bhairab 
Chandra v. Anath Nath De (10), the 
document in dispute was a letter, written 
by the borrower to the lender, which ran 
as follows : 

“Dear Sir, for repayment of the sum of Rs. J,£00 
with interest I have borrowed from you on a pro- 
missory note of date I hereby put on record that 
the title-deeds regarding my premises No.1, Garpar 


Road, already deposited with you, shall be held 
as collateral security.” 


The oral evidence in that case was to 
the effect that it was only after the pro- 
missory note and this document had been 
written and handed to the lender that the 
lender handed over the money to the bor- 
rower. In that case it was decided, and 
in my respectful opinion rightly decided, 
that ihe memorandum came within the 
ambit of s. 17 (1), Registration Act; but, 
as their Lordships observed, on the face 
ofthe document the borrower stated that 
the title-deeds “shall be held” as colla- 
teral seculity. In ‘the present case the 
words are quite different, and refer to a 
transaction that had already been’ com- 
pleted. For these reasons, in my opinion, 
the appeal fails, and it is dismissed with 
costs, Advocate’s fee 15 gold mohurs. 

Mya Bu, J.—I agree. 

Appeal dismissed. 


A. 
(10) 57 Ind. Cas 686, A I R J920 Cal. 312; 24:0 W 


N 593; 31 O L J 375. 
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CALCUTTA HIGH COURT 
Criminal Revision Application No, 1064 
‘of 1933 
March 16, 1934 
PATTERSON AND GUHA, JJ. 
PARBATI CHARAN BAISYA AND OTHERS 
—ACCUSED—PETITIONERS 


Versus 
EMPEROR. — Oppositz Pasty 

` Criminal Procedure Code (Act V of 189%), ss. 110, 
122, 123, "40f-A— Order made in proceedings under 
s, 110—Interference in revision—Powers of High 
-Court--Evidence in the nature of conspiracy or 
acting in concert—Joint trial, if proper procedure— 
Evidence regarded insuficient to convict on dacoity 
charge—Whether can be used to show accused is a 
dangerous and desperate character—Magistrate's 
-power to reject sureties—Sessions Judge, acting under 
8, 123—Powers of. - 

. In the case of orders made in a proceeding under 
8.110 of the Code ‘of Oriminal Procedure the 
revisional jurisdiction of the High Court is as much 
unfettered as in other cases coming beforeit; and 
interference by the High Court would be called for, 
and justified, on a proper case being madeout. At the 
same time -the position cannot be overlooked that 
the question whether it is necessary, in the interest 
of keeping the peace, to take security from a person, 
is essentially a question which concerns the 
Magistrate and the Local Police. The power to 
demand security from suspected persons is a power 
that isalmost as much of an executive as of a 
“judicial nature. The High Court will, therefore, 
interfere only on very strong and clear grounds 
which go to show that there has been, in a particu- 
lar case, a miscarriage of justice. [p. 461, col. 


Where there is evidence inthe nature of acon- 
spiracy or acting in concert, the legality ofa joint 
trial depends on what is alleged for the prosecu- 
tion, A man‘of ‘ desperate and. dangerous charac- 
ter “ in cl (f) ofsa. 110, means a man who has 
reckless disregard of the safety of persons and the 
property of his neighbours. Jogendra Kumar Nag 
v. Emperor (1), Wahid Ali Khan v. 
and Monindra Mohan Sanyal v, Emperor (3), 
red to [p. 462 col. 1,] 


A joint trial is the proper procedure, in the 
case of persons acting in concert—persous who are 
associates and confederates, so as to call into opera- 
tion the-provision contained ins. 117 (5) of the 
Code of Uriminal Procedure. In cases where pro- 
ceedings are taken jointly against more persons than 
one under s. 110, the Magistrate is required to 
come to separate findings as regards each of the 
persons charged individually [p. 462, col. 2.] 

Where the subject-matter of the charge against 
the petitioners was that they were so desperate and 
dangerous as to render their being at large without 
security hazardous tothe community, as mentioned 
in s 110(j) of the Code of Criminal Procedure, a 
joint enquiry is the proper procedure to be follow- 
ed; A joint trial is not only permissible but a joint 
trial is the only procedure that could be followed 
in the case, Hari Telang v. Queen-Empress (4), 
Angnoo Singh v. Emporor (å), In re, Kutti Goundan 
(6) and Hari Lal v. Emperor (7), distinguished. [p. 
461. col. 2; p. 462, col, 1.) 

Although evidence which was regarded as un- 
reliable and insufficient to convict a person of the 
charge of di:.coity, should not be treated as reliable 
evidence to show that such person is a dangerous 


refer- 
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and desperate character who ought to be called upon 
to furnish security for good behaviour, where the 
petitioners were discharged before the trial of the 
dacoity case by a Special Tribunal, and there was 
-n0 question of any evidence against them so far as 
their participation or association with others inthe 
dacoity who were actually tried before the Special 
Tribunal, it cannot be said that the proceedings under 


s. 110 (f), Criminal Procedure ‘Code, were not 

justified. [p 463, cols. 1 &2.] 3 
Under ss. 122, 123 and 403-A, Criminal Procedure 

Code, the power to reject surities is giv@i to the 


Magistrate and there is a right of appeal from 
an order passed by the Magistrate refusing to 
accept or rejecting a surety under s. 122, to the 
Sessions Judge. The clear implication of these 
provisions of the law taken together is that the 
Magistrate is vested with the authority either to 
accept or reject sureties demandable under s. 110 
of the Code, and it isnot open to the Sessions 
Judge, exercising jurisdiction under s 123 of the 
Code, to accept or reject the sureties offered. The 
course open to the Sessions Judge under the law 
as it stands, is to send the proceedings back to 
the Magistrate, with his decision on the merits of 
the case, for taking action under s. 122 of the Code, 
[p. 463, col. 1.] 


Mr. Birendra Kumar De, for the Peti- 


tioners. 


Messrs. Khondkar and Anil Chandra Roy 
Choudhury, for the Crown. 


Guha, J.-This Rule was issued on an 
application arising out of a proceeding 
binding down the petitioners under s. 110 
of the Code of Criminal Procedure, and it 
was allowed to be argued on the footing 
that it related to two orders passed by the 
learned Sessions Judge of Mymensingh ; 
oneon August 26, 1933, and the other on 
September’ 15, 1933, ihe former calling 
upon the petitioners to furnish security on 
the ground that they are so desperate and 
dangerous as to render their heing at 
large without security, hazardous io the 
community, atid, the latter rejecting the 
bonds given by the sureties offered, and 
directing the petitioners Parbati Charan 
Bai-ya, Dhirendra Nath Dutta and Birendra 
Chandra Chowdhury (petitioners Nos. 1,2 
and 3) to surrender. The Rule granted by 
this Court on November 13, 1933, was it 
may be mentioned, in general terms, to 
show cause why the order binding the peti- 
tioners down under s. 110 read with gs. 118 
ofthe Code of Criminal Procedure should 
not be set aside, or why such other or fur- 
ther ordershould not be made as to this 
Court may seem fit and proper. 

It appears: that a proceeding under s. 
110 (f) of the Code of Criminal Procedure, 
was initiated against the petitioners, on the 
report of the Additional Superintendent of 


AAS 


Y 


x 
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Police, East Mymeħñsingh, dated May 2, 
1933, on the ground that they belonged to 
a terrorist organisation, the object of 
which was to terrorise people, and to collect 
money by illegal means, and to collect 
arms and ammunition for the purpose of 
murdering persons in authority, and those 
helpfulto Government. In point of time 
the inigiation of the proceeding under s. 
‘110 (f) Sf the Code of Criminal Procedure, 
followed closely upon the discharge of the 
petitioners from the category of accused 
persons ina dacoity case, which was tried 
by a. Special Tribunal appointed by the 
Government. The case against the peti- 
tioners so far as the dacoity was concerned 
appears to have been withdrawn under s: 
49! ofthe Code on March 20, 1933, before 
the Special Trihunal constituted for the 
trial of the dacoity case known as the 
Kunihati Dacoity case, functioned. The 
trial of the petitioners, so far as the pro- 
ceeding started against them unders. 110 
of the Code was concerned, was held before 
the learned Additional Magistrate, Mymen- 
singh; and the Magistrate ina judgment 
exhaustively dealing with the materials 
placed on the record, gave his decision on 
June 5, 1933, directing each of the peti- 
tioners to execute a bond of Rs. 500 with 
two sureties of a like amount, to be of good 
behaviour for two years. The case then 
came up tothe Sessions Judge of Mymen- 
singh, under s. 123 (2) of the Code of Cri- 
minal Procedure, on the petitioners having 
refused to furnish security. The learned 
Judge in his judgment dealt with the ques- 
tions raised before him on behalf of the 
petitioners, bearing upon matters of pro- 
cedure and on the merits of the case, and 
gave his decision on June 22, 1933, affirm- 
ing the order of the learned Magistrate, and 
recorded an order on September 15, 1933, 
dealing with the question of fitness of sure- 
ties offered by the petitioners, and embody- 
ing the reasons for his conclusion that none 
of the sureties offered by the petitioners 
Nos. 1,2 and 3 named above, should be 
accepted. 

It may be mentioned at the outset that 
the orders passed by the Sessions Judge in 
the case before us, were made by him 
when the records were before him in view 
of the provisions contained in s. 123 (2) of 
the Code of Criminal Procedure. The posi- 
tion may also be indicated that the orders 
passed by the Sessions Judge in this case, 
“which have been challenged in the applica- 
tion on which this Rule was granted, are 
-7 subject torevision by this Court, on grounds 
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on which revisional powers are exercised in 
the case of non-appealable sentences_or 
orders. Therecan be no doubt that in the 
case of orders madein a proceeding under 
s. 110 of the Code of Criminal Procedure 
the revisional jurisdiction of this Court is as 
much unfettered as in other cases coming 
before it, and interference by this Court 
would be called for, and justified, on apro- 
per case being made out. At the same time 
the position cannot be overlooked that the 
question whether it-is necessary, in the 
interest of ‘keeping the peace, to take 
security from a person, is essentially a 
question which concerns the Magistrate 
and the local Police; and it may be said 
thatthe power to demand security from 
suspected persons is a power that is almost 
as much of an executive as of a judicial 
nature. This Court will therefore inter- 
fere only on very strong and clear grounds 
which go to show that there has been, in a 
particular case, a miscarriage of justice. 
The question therefore in the case before us 
is whether the order of the Additional Dis- 
trict Magistrate, who held the enquiry 
under s. 110 of the Code of Criminal Pro: 
cedure and the order passed by the Ses- 
sions Judge under s. 123 of the Code, 
should be interfered with by this Court on 
the grounds submitted for our considera- ' 
tion in support of this Rule, in the light . 
of the observations made above. `>- 

In regard to the question raised before 
us, that the joint trial of all the petitioners 
was illegal and that ihe aduption of such: 
a procedure has prejudiced each of them, 
it has to be noticed that the subject-matter’ 
of the charge against the petitioners was 
that they were so desperate and dangerous 
as torender their being at large without 
security hazardous to the community, as 
mentioned in s. 110 (f) of the Code of 
Criminal Procedure. Details of the charge 
so made were given in the proceeding 
drawn up by the Magistrate in this case 
on May 2, 1933, a reference to which has 
already been made. On the proceeding 
as drawn up, the enquiry was to be of 
the nature contemplated by s. 117 (5) where 
two or more persons have been associated 
together in the matter. under enquiry, and 
these .persons could, therefore, under the 
law, be dealt with in the same or separate 
enquiries as the Magistrate thought just. 
As has been pointed out by. this Court 
in the case of Jogendra Kumar Nag v. 
Emperor (l), a joint trial in a’ case under 
(1) 61 Ind, Cas. 233; 250 WN334; 22 Cry - 
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s. 110 is permissible, where there is evi- 
dence in the nature of a conspiracy or 
acting in concert; the legality of a joint 
trial depending on what is alleged for the 
prosecution. It may be mentioned in this 
connection that a man of ‘desperate and 
dangerous character” in cl. (f) of s. 110, 
means a man who has reckless disregard 
of the safety of persons and the property 
of his neighbours, as has been held by 
this Court [See Wahid Ali Khan v. Emperor 
(2), Manindra Mohan Sanyal v. Emperor 
(3).] The word “neighbours” used in these 
decisions must be taken to have been used 
to denote the members of “thecommunity”; 
“community” being the word mentioned in 
cl. (f) of s. 110 of the Code of Criminal 
Procedure. The observations of Sanderson, 
C. J. in Manindra Mohan Sanyal’s case (3) 
referred to above, throw a great deal of 
light on the question of joint trial of 
persons under s. 110 (f) of the Code, 
where the case is that the accused persons 
were associated or connected with an 
organisation the activities of which were 
of the nature contemplated by the aforesaid 
provision of the law, invoking a menace 
not only to the person, but also to the prop- 
erty of the community; and in view of 
those observations a joint enquiry was the 
proper procedure to be followed in a case 
of the present description. On the pro- 
visions of the law as contained in s. 117 
(5) of the Code of Criminal Procedure, and 
on the authority of decisions of this Court 
to which reference has been made above, 
the conclusion appears to be irresistable that 
a joint trial in the case before. us was 
not only permissible, but a joint tria] was 
the only procedure that could be followed 
in the case, regard being had io the 
nature of the proceeding, and the acts and 
circumstances which had to be established 
by evidence. 

Reference was made in the course of 
argument before us to the case of Hari 
Telang v. Queen Empress (4), and to some 
other cases decided by other High Courts 
in India; Angnoo Singh v. Emperor (5), 
Inre Kutti Goundan (6) and Jhari. Lal 
v. Emperor 65 Ind. Cas. 484 (7), in which 


(2) 110W N 789; 6Cr L Jl. a: 
__ (8) 46 Ind, Cas. 152; 46 O 215;28 O LJ 25; 19 Cr 
L J €96; 23 O W N 193. : 

(4) 270781; 40 WN531 

(5) 71 Ind Ose 865; 45 A 109; 20 A L J 88]; AI 
-R.1923 All. 35: 24 Or. L J 257. 

(6) 86 Ind. Oas. 49; 47 ML J 6&9; (1925) MW N 
57; AL R 3925 Mad 189; 26 Or. L J 673. 

(7) 65 Ind. Cas. 484; 23 Cr.L J 100; 3 P L T 838; 
(1923) Pat, 8; A I R 1923 Pat. 104, 
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i49td.. 
joint trials of persons under s. 110 of the 
Code of Criminal Procedure were held to 


be improper. On an examination of the 
decisions referred toabove, it is abundantly 


clear that on the facts and in the-cir- - 
cumstances of the cases joint trials of 


persons under R. 110 of the Code of Cri- 
minal Procedure could not be sugported. 
The cases cited before us were Cases in 
which joint trials could not properly be 
held, in as much as the matter under 
enquiry was whether a person individually 
was or was not a habitual offender. There 
can, however, be no doubt that a joint 
trial could be held, and a joint trial 
was the proper procedure, in the case of 
persons acting in concert; persons who are 
associates and confederates, so as to 
call into operation the provision contained 
in s. 117 (5) of the Code of Criminal Pro- 
cedure. In cases where proceedings are 
taken joint against most persons than one, 
under s. 110, the Magistrate is required to 
come to separate findings as'regards each 
of the persons charged, individually. That 
has been done, in this case, both by the 
Additional District Magistrate. and the 
Sessions Judge. The joint trial of the 
petitioners, therefore, was proper on the 
facts and in the circumstancesof the case 
before us, and regard being had to the 
position that the evidence against each of 
them was separated and considered dis- 
tinctly, there was no prejudice, so far as 
the petitioners were concerned, by their 
having been jointly tried. A reference 
may be made in this connection to the 
observatiens of their Lordships of the 
Judicial Committee of the Privy Council 
in the case of Abdul Rahman v. Emperor 
(8), that even in a case in which an 
imperative rule of procedure has been 
that was not enough to 
to vitiate the trial of proceeding. The 
gravity of the irregularity or omission 
has to be considered. and whether such 
irregularity or omission might have 
worked actual injustice to the accused. 
Tor the reasons stated above 
tention’ urged before us regarding the 
illegality of a joint trial of the petitioners 
cannot be given effect toin the absence of 
proof of any prejudice. It was not suggest- 
ed even thatthe joint trial in this case 
has worked actual injustice to the accused 


(8) 100 Ind. Cas. 227; 54 I A 96; A IR1927P O 
44; 810 W N 271; 25 A LJ 117; (1927) MW N 
103; 388 M LT 64; 8P LT 155; 4 O WN z83;-28 


Or. LJ. 259; 6 Bur. L J65; 5 R53; 52ML J 585; © 


29 Bom: L R 813; 45 OL J 441 (P O). 
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no prejudice could be pointed 
out. 

The question next -raised before us 
in support of the Rule related to this that 
the evidence adduced by the prosecution 
was not sufficient to justify an order under 
s. 110 (f) of the Code of Criminal Pro- 
cedure. (jo far as this question is concern- 
ed there can be no doubt, upon the ex- 
haustive judgments of the Courts below, 
that in the case of each- of the petitioners, 
the overt acts with which they were 
connected, received the consideration they 
deserved and that the findings on evidence 
before the Magistrate cannot possibly be 
interfered with. Closely connected with 
the general question referredto above was 
the argument advanced before us that the 
first witness . on the side of the prosecution 
Ambica Charan Bhattacharjya was not a 
reliable witness and that the evidence given 
by this witness had not been corroborated 
in material particulars. It has only men- 
tioned in this connection that both the 


‘Magistrate and the Sessions Judge have 


carefully dealt with the evidence given by 
this witness and have considered the ques- 
tion of corroboration of that evidence. 
There is no reason to differ from the con- 
clusions arrived at, on evidence by the 
Courts below: and no serious attempt 
was made before us to make out that those 
conclusions were not justified on the 
materials on the record. 

It was urged before us in support of the 
Rule .that the case against the petitioners 
in which they were charged with commission 
of a dacoity having been withdrawn and 
the petitioners having been discharged the 
proceeding unders.110 (f) of the Oude of 
Criminal Procedure, started immediately 
after the discharge, was not justifiable. 
There can be no doubt that evidence which 
was regarded as unreliable and insufficient 
to’convict a person onthe charge of 
dacoity. should notbe treated as reliable 
evidenceto show that 
dangerous and desperate character who 
ought to be called upon to furnish 
security for good behaviour. In one of 
the decisions cited before us‘on this part 


of the case, the evidence against the person. 


charged under s. 110 consisted of evidence 


given in the dacoity case which was dis- 


believed by the Court and had therefore 
to be excluded from consideration in the 
trial ofthe accused -under s. 110. The 


rest: ofthe evidence was extremely flimsy. 
and on that evidence it was not. possible’ 
to compel the accused ` to‘ give’ sureties’ 
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such personis a. 
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for good behaviour Kismat Akanda v. 
Emperor (9). In another case relied upon 


‘before us after the prosecution failed to 


prove a definite charge against the accused 
there was a proceeding under s. 110 and 
the evidence given in support ofthe pro- 
ceeding so drawn up against the accused 
was considered to be perfectly worthless 
asproving that ihe accused were habitual 
thieves and dacoits Alep Pramanik v. 
Emperor (10). In the case before us, 
evidence wasled on the side of the 
prosecution for the purpose of mak- 
ing out that the petitioners took 
part in the dacoity known as the 
Kunihati dacoity. The petitioners were, 
as mentioned already discharged before 
the trial of the dacoity case by a Special. 
Tribunal; and there was no question of 
any evidence against them so far as their 
participation or association with others 
in the dacoity who were actually tried 
before the Special Tribunal, having been 
disbelieved. There was evidence led | 
against the petitioners, which according 
to the Court below, established beyond 
reasonable doubt that they were members 
of Anushilan of Netrokona that the Anushi- 
Jan was a terrorist organisation whose 
object was to commit violent crimes; and 
further that the petitioners were indivi- 
dually connected with overt acts in fur- 
therance of the objects of the Anushilan., 
In this state of the evidence before the 
Court, it could not be seriously argued 
that the proceeding under s. 110 (f) of 
the Codeof Criminal Procedure as initiat- 
ed, was not justified, on the facts proved 
in the case. The evidence to which de- 
tailed reference has been made in the 
judgments of the Courts below, and the con- 
clusions come to upon that evidence, justi- 
inspite of the fact. 
that the petitioners were discharged so 
far as the commission of the offence of 
dacoity with other persons at Kunihati’ 
was concerned. | 

In view of the above decision, arrived 
at by us, negativing the contentions urged 
in support of the Rule, the orders passed 
by the Additional District Magistrate of 
Mymensingh on June 5, 1933, and the 
decision of the Sessions Judge of Mymen- 
singh dated August 22, 1933, must 
be upheld; and we direct accordingly. 

It remains now to consider the order of 
the Sessions Judge passed on September 15, 
1933, refusing to accept the” sureties, 

(9) 110 W N 129; 4 Or. L J 464.. 2... 

(10) 110 W N413; 5 Or, L J 191, mt 
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Offered on behalf ihe petitioners Parbati 
Charan Baisya, Dhirendra Nath Dutta, 
and Birendra Chandra Chowdhury. Ona 
eareful examination of the provisions con- 
tained inss. 122, 123 and 406-A of the Code 
of Criminal Procedure, it appears that the 
power to reject sureties is given to the 
Magistrate and that there is a right of 
appeal from an order passed by the Magis- 
trate refusing to accept or rejecting a 
surety. under s. 122, to the Sessions Judge. 
The clear implication of these provisions 
. of the law taken together is that the 
Magistrate is vested with the authority 
_ eltherto accept or reject sureties demand- 
able under s, 110 of the Ccde, and it is 
not open to the Sessions Judge, exercising 
jurisdiction under s, 123 of the Code, to 
accept or reject the sureties offered.. The 
course open to the Sessions Judge under 
the. law as it siands, was to send the pro- 
ceedings: back to the Magistrate, with his 
decision on the meérits of the case, for 
taking action under s. 122 of the Code of 
‘Criminal Procedure. This was not done in 
the case before us; the Sessions Judge 
took upon himself to: reject sureties for 
reasons stated’ by him. It might be men- 
tioned -incidentally that the reasons given 
by the Judge do not altogether commend 
themselves to us, that there is much to 
be said in favour of the view that the 
relatives of the petitioners are in a better 
position than other persons to keep aneye 
on them, and that the position that they 
are, sureties for the petitioners, might 
very well lead these relations to 
consider seriously the fact - of their 
inability to control the activities of 
the petitioners.’ These are however matters 
for consideration by the Magistrate on. 
proper materials, and relating to' which 
enquiry may have to be made by him, 
before he accepts or rejects the sureties 
offered by the petitioners when. the case 
goes back to him. The. order of the 
Sessions -Judge passed on September 15, 
1933, so far as it relates’to petitioners 
Nos. 1, 2-and 3 in this Court, is set aside; 
and the case is remitted to the Additional 
District Magistrate, for consideration of the 
question of acceptance or rejection of 


sureties offered -by these petitioners,. in 


accordance with law. ote Bae 
- In -theresult, the Rule is discharged and 
the case is sent back to the Additional 
District’ Magistrate, for completing the 
proceedings as contemplated by s. 122 of 
the “Code ‘of Criminal ‘Procedure, in‘ the 
light of the observations made above. * 
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In view of the order passed by this 

Court on November 13, 1933 the petitioners 

Nos. 1, 2 and 3 will continue to be on 

bail, pending the termination of proceed- 

ings before the Additional- District’ Magis- 

trate. | 
Patterson, J.—I agree. 


ON, Rule di@harged. 
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BOMBAY HIGH COURT 

Cross First Appeals Nos. 431 of 1928 and : 

f 37 of 1929 
“November 30, 1932. 
i _ PATKAB AND BaRrLEER, JJ. 
SABAVA YELLAPPA AND oruurs-- 
DEFENDANTS— APPELLANIS 
f versus ` 3 
YAMANAPPA SABU—PLAaINtTIFF~ | .- 
RESPONDENT | 

Transfer of Property Act IV of 1882), ss. @ (b), 54, 
122—Contract Act (IX of 1+7:), ss’ 23 (0), 25—Sale 
and gif: of landsito conecubine—Past and future 
cohabitation— Unlawful object— Sale, whether void— 
Gift, validity of—Equity—Rule in Ayerst v. Jenkins 
—Applicability of— Limitation Act (IX ‘of: 1908), 
Sch. I, Art 144—Adverse possession. —- : 

A kept B as his concubine for many years. In 
1903 he sold`her certain landsand put her in posses- 
sióù, In 1917 when he was dangerously illhe made 
agiftof some more lands to her and died. His 
widow afterwards adopted the plaintiff in 1919. Jn 
1927 plaintiff sued to obtain possession from B: 

Held, that the suit-was not maintainable, as B had 
acquired title by adverse. possession by reason of: 
Art. 141, I imitation Act. 

Per Putkir, J.—(i) The transfer was void under s. 6 
(h), Transfer of Property Act, read with,s. 23, Contract 
Act, consideration being immoral, 4 ¢., past or 
future co-habitation. Kisandas v. -Dhandw (3)-and 
Hussainaliv. Dinbai (4), relied on, Dhiraj Kuar v., 
Bikramjit Singh (1), dissented from.. {p.4%0,col. 1.]- 

(ii) though the transfer was invalid the person trans-’ 
ferring retained the title in himself and could recover’ 
the pruperty. ‘lhe principle of equity (in the ‘ case 
of past cohabitation) would prevent the Court’ from’ 
giving aid toa person guilty of immoral conduct on. 


m a 


= 


the ground of` public policy. Ayerst v Jenkins (9), ` 


Deivanayaga Padayachi v. Muthu Reddi (12) and. 
Inaturi Brahmayya Lingam v. Kamisetti Màllamma' 
(44) reliedon. Ghumna v. Ram “Chandra Rao (i3)> 
diatinguished. Sidlingappa v. Hirasa (16), referred, 
to [p 46), col. 2] a k 

(iit) the gift of lands in ,-1917 was not valid.” 
Though past cohabitation: could not bs an object’ 
of the gift, future cohabitation was such an object, ; 
but asthe donor did not-carry out the immoral | 
object the rule in Ayerst v. Jenkins did‘not apply. 
[p. 470. col. 1.] j i BO oN 

Per Barlee,J.—The transfer was made in fulfil- 
ment of an agreement .,of which the consideration,: 
being past concubinage, was immoral. [p 473, col.. 


“EA. from’ the decision of the First Class ‘ 
Subordinate Judge at Bijapur, in Oivil- . 


Suit No. 78 of 1917. 


s 


ta 


#1934 
- - Mr. H. C.Goydjee (with him Mr; H. B. 
- Gumaste), for the Defendants. ; 


_ _Mr.G. N. Thakor (with him Mr. S. B. 
Jathar), for- the Plaintif. - 
.- Patkar,.J.—In this case the plaintiff 
Sued to recover possession of certain lands 
tonveyegpto defendant No..1 by Sabu, the 
adoptive father of the plaintiff, under a 
‘sale deed, Ex. 85, dated September 21, 
1903, and the otherlands in suit conveyed 
by Sabu and his wife, defendant No. 6 by a 
_deed of gift, Ex. 55, on June 26, 1917. 
_ The plaintiff was adopted in June, 1919, by 
defendant No. 6, the widow of Sabu who 
‘died in September, 1917. 
_which were given in gift by- Ex. 55, Survey 


Naniber 181 was alienated by defendant- 


No. lit favour of defendant No. 5, her 
, Mukhtyar, in 1918, who in his turn sold it 
‘to defendant No. 2in May, 1921. 

No. 336, one of the lands given in gift, was 

sold by defendant No.1 todefendants Nos. 3 
‘and t’in September, 1918. f 


. : The case of the’ plaintiff was that the 
‘Sale transaction of 1903 was illegal ‘and 
void, because defendant No. 1 was the 
mistress of Sabu and though the ostensible 
consideration was cash, the real consi- 
deration was illegal, that is, past and 

future cohabitation. As regards the deed 
of gift, is was alleged by the plaintiff that 
defendant No. 1 was in a position to 
dominate the will of Sabu and that it was 
for the same unlawful object and consi- 
deration. 

Defendant No. 1 denied that she. was the 
mistress of Sabu and contended that she 
was admitted as an orphan into the house 
of Sabu's. father and was brought. up by 
Sabu’s mother Guangava, that she was 
married to one Yellappa, that the sale deed 

. was. for cash consideration and that the 
gift was not invalid,.and that as regards 
the propérties comprised. in the sale deed, 
the suit was barred by limitation. 4 

The sale deed Ex. 85, dated Septem- 
ber 21, 1993, was in respect of nine lands 
for Rs. 800. Out of the nine lanas, four 

_ lands were re-purchased by Sabu by Ex. 87 
in May, 1905, for Rs. 409. The lanis were 
transferred to the name of defendant No. 1 
in 19J4 and continued to stand in her name, 
The deed of gift was in respect of lu lands 
including Survey Nos. 181 and 336- sold 
to defendants Nos. 2, 3 and 4, 

The learned Subordinate Judge held that 

. the sale deed was passed not for cash as 

“ Btated in the deed but for -past and future 


119-59 & 60 
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_cohabitation;-- but -held that “the suit in 
-respect of the property comprised. in ths 
. sale deed was ‘barred by limitation-as de- 
fendant No. 1 was in adverse possession for . 
more than 12- years. With regard to 
the deed of gift the learned Subordinate 
Judge came to the conclusion that it ‘was 
| for past and future. cohabitation and the 
deed of gift was void and the suit was 
within- time, and, therefore, awarded the 
plaintiff possession ‘of the: lands comprised 
in the deed of gift, and ordered, him to pay 
compensation to defendants Nos. 2, 3 and 4 
for the improvements made- by them in 
Survey Nos. 181 and #36 comprised in 
the deed of gift. TE 
It appears from the evidence that defend- 
ant No. 1 was brought up by Gangava, the 
mother of Sabu. It is difficult to believe the 
defendant when she stated that she used to go 
to Sabu’s house for household work and that 
- she never met Sabuin private and knew him 
only by face till his death, Ib appears 
clear from the evidence-that defendant 
.No. 1 stayed with Sabu, the plaintiff's 
adoptive father and that there was illict 
connection between defendant No. 1 and 
Sabu, Rajapa, Ex. 54, Amajeva, Ex. 99, 
Raghavendra, Ex. 65, Chandsaheb, Ex. 67, 
Joti; Ex. 70, Balappa, Ex. 71, and, Madda- 
nappa, Ex. 72, prove that defendant No. 1 
Sabava was the mistress of Sabu. 
Defendant No. 1 in her evidence state 
that the sale deed was taken in her name 
because her husband Yellappa had gone to 
Berars at the time when the sale deed’ was 
.taken, i. e.. September, 1903 and did not 
return till abouta year and a half after the 
sale-deed, Exhibit 75 shows that daughter 
Satyava was born to defendant No. | on 
August 28, 1904. If the evidence of de- 
fendant No. 1 is true that Yellappa:had gone 
away in Berar and did not return for a 
year and a half, it would clearly follow that 
there was no access between: defendant 
No.1 and,her husband and the daughter 
Satyava must have been an illegitimate 
child. 4 
Exhibit 74 shows that Bhima, the son of 
defendant No. 1, died of plague on Sep- 
tebmer 19, 1994. Bhima’s father’s namé is 
not mentioned but only defendant No. 1's 
name is mentioned. as the ‘mother. It 
appears that Bhima was also an llegitimate 
child,. otherwise the father’s name would 
have been mentioned in Ex. 74. The 
learned Subordinate Judge held from 
Ex. 74 that, as the father’s name was .not 
mentioned, Yellappa must have died when 
Bhima was born, i.e. in 1893." The infers 
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‘ence based on such slender material is 
: inconclusive. I-am inclined to hold that 
` Yellappa lived till about 1904, but defend- 
ant No.1 was all along living with Sabu. 
-Tt would, therefore, appear that Sabu had 
illicit connection with defendant No. 1. 
“It appears that in the deed of gift, Ex. 55, 
defendant No. 1 -is described as gunijan, 
“and it is contended on behalfof the 1espond- 
--ent-that the term is- applied to concubine. 
7 The evidence on. that- point is somewhat 
discrepant. But apart from the description 
in Ex. 55, there-is clear evidence in the 
- Case to show that defendant No. 1 was the 
- mistress of Sabu. It is -unnecessary to dis- 
cuss the other evidence in the case as it 
‘supports -the - conclusion which-.I have 
reached. | 
-T do not attach much. importance to 
Exs. 100 and 33. I have excluded from 
consideration. Ex. 33, the written statement 
of defendant No. 5; the Vatmukhtyar of de- 
fendant No.-1, in’which he stated that de- 
fendant No. 1 was living for a long time in 
Sabu’s house as his wife. Defendant No. 5 
has no interest in the property in suit at 
- present and he made the statement when 
‘he ceased to be the agent or Mukhtyar of 
defendant -No. 1: - - a < 
`- Whether Yellappa wasliving in the house 
of: Gurupadappa or not is a matter of little 
Importance. The learned Subordinate 
-Judge held that:defendant No. 1 and her 
husband lived in the house of Guiupadappa 
: till-1893. -Whether - Yellappa-lived in the 
‘village of Arkeri in a separate house or not 
-there is no doubt on the evidence that de- 
‘fendant No. 1 stayed with Sabu as his mis- 
-tress and continued to live -with him as 
. his mistress after the death of her husband. 
The next question is whether the |. sale 
.deed, Ex. 85, was passed for a cash. con- 
sideration of Rs. 800, or whether the con- 
sideration was past or future cohabitation 
of defendant No. 1 with Sabu. Defendant 
No. 1 relies on the sale deed, Ex. 86, passed 
in her name by one Ningava on Febru- 
ary 6, 1900, for a consideration of Rs. 100 
and it is urged that defendant No. 1 used 
“to carry on money-lending business. The 
evidence on the point is very meagre and 
the income of the land purchased by de- 
fendant No. 1 by Ex. 86, was insufficient 
to provide the consideration of Rs. 800, for 
the sale deed, Ex. 85. Witness Ex. 109, 
examined in the lower Court to prove the 
payment of consideration to Sabu, was pro- 
perly disbelieved by the learned Judge. I 
agree with the view of the lower Court that 
“the ostensible consideration of Rs. 800, was 
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not paid and that the real consideration for 
the sale deed was past and future cohabita- 
tion. . - 

It is contended on behalf of the appel- 
lant, defendant No. 1, that the past coha- 
bitation is a good consideration for .the 
sale-deed and reliance is placed on the 
decision on the case of Dhiraj Kuar v. 
Bikramjit Singh (1), and it i@ further 
urged that in the community to which 


‘Sabu belonged concubinage is not regarded 


with disfavour, and that a dasiputra is 
recognised among Shudras as an heir and 
maintenance is enforceable by a concu- 
bine. ‘It would be convenient to discuss 
the question of the sale deed and the deed of 
gift separately. Í 

` As regards the sale-deed for an ostensible 
consideration of Rs. 800, no transfer could 
be made, under s. 6 (h) of the Transfer of 


‘Property Act, for an unlawful object or 


consideration within the meaning of s. 23 of 
the: Indian Contract Act, 1872. Section 
23 of the Indian Contract Act lays down that 
the consideration or object ofan agreement 
is lawful unless the ‘Court regards it as 
immoral or opposed to public policy. Tlie 
consideration or object of an agreement in 
such a case is said to be unlawful, and 
every agreement of which the object or 
consideration is unlawful is void. In the 
case of a sale deed the consideration is the 
amount paid as the price for the sale. The 
consideration is different from the object. 
If the consideration or object of passing 
the sale deed be immoral, 4. e., past or future 
cohabitation, the transfer would-be void 


cunder s. 6 (h) of the Transfer. of Property 


Act read with s. 23 of the Indian Contract 
Act. ; i 

In Dhiraj Kuar v. Bikramjit Singh (1) 
it was held that a suit lay for arrears of 
allowance agreed tobe paid to a woman 
for past cohabitation. 
that case as follows (p. 788*) :— 

“Such a consideration, if consideration it can 
properly be called, which seems to us more than 
doubtful, would not be immoral, so as to render the 
But we think the more 
correct view is to regard the promise to pay the allow- 
ance as an undertaking on the part of Bikramajit Singh 
to compensate the woman for past services voluntarily 
rendered to him for which no consideration, as 
defined in the Contract Act, would be necessary." 


It appears that the case was supposed to 
fall unders. 25 (2) of the Indian Contract 
Act though itis not specifically referred to 
ja the judgment. The view would seem to 
be supported. by a dictum, which appears 
to be obiter, in the case of Ningareddi v. 

(1) 3 A 787; A W N 1881, 57 - : 
. *Page of 3 A.—[Ed]. a 
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It was observed in-\ 
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Lakshmawa (2), where it was observed as 
follows (p. 168*) :— 


‘Though such an agreement is not supported by 
consideration, yet as an agreement to compensate for 
past services voluntarily rendered, it was both 
according to the English and the Indian Law valid 
and enforceable against him: see 8 25, cl. (2 of the 
Indian Contract Act (IX of 1872) and Dhiraj Kuarv 
Bikramjit Singh (1)." 

Tt was@however,- held in Kisandas V. 


“Dhondu (3) that past cohabitation is not 


good consideration for a transfer of prop- 
erty. The point does not appear to have 
been discussed in the judgment. It was 


further held that if the transaction was 


‘however, appears to me to 


‘considered as a gift, it would be invalid 


as the property was joint family property. 
In the case of Husseinalli v. Dinbat (4), 
which related to an agreement topay a 
certain amount for services rendered as 
a nurse-but was in reality for past cohabita- 
tion, it was held that the consideration for 


“the document being past cohabitation, it was 


unlawful as immoral or opposed to public 
policy, and the case of Dhiraj Kuar v. 
Bikramjit Singh (1) was dissented from. 


-It appears that the document on which the 


‘suit was brought was held to be not execut- 


“ed and signed by the deceased, and there- 


fore, the discussion on this point would 
appear to be unnecessary. The reasoning, 
be unassailable. 


Under s. 25 of the Indian Contract Act an 


- agreement is void if made without con- 


5 


£ 


. were 


sideration unless it came within one of the 
exceptions. Clause (2) provides an excep- 
tion, namely, a promise to compensate, 
wholly or in part, a person who has already 
voluntarily done something for the promisor 
or something which the promisor was 
legally compellable to do. The word 
“voluntarily”, according to the decision in 
Sindha Shri Ganpatsinghji v. Abraham <5) 
would exclude anything done at the request 
of the promisor, and it is difficult to hold 
that the services rendered by a mistress 
rendered otherwise than at the 
request of the person keeping the mistress. 
Though unders. 2 (d) of the Indian Contract 
Act services already rendered at the desire of 
the promissor are placed on the same 
footing with services to be rendered and 
would constitute a consideration for an 
agreement, a consideration which is im- 
moral at the time, and therefore, incapable 


(2) 26 B 163; 3 Bom. LR 647. 
(3) 57 Ind Oas, 472; 22 Bom. LR 762; 44 B 


2. 

(4) 86 Ind. Cas. 240; 25 Bom. L R 257; A I R 1924 
Bom. 135 
_ (5) 20_B 755. 
` *Page of 26 B.[— Ed]. i 
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of supporting an immediate promise to pay, 
cannot become innocent by passage of time. 
Dhiraj Kuar's case (1) has been distinguish- 
ed inthe judgment of a single Judge of 
the Allahabad High Court in the case of 
Alice Mary Hillv. William Clarke (6). 

For the sale deed in question there was 
no cash consideration. of Rs. 800 as stated 
in the document. Ordinarily the _ con- 
sideration for a sale is a valuable considera- 
tion or price, and it is difficult to hold that 
past cohabitation, besides being immoral, 
is a valuable consideration. The sale 
deed, therefore, might amount to a gift to 
defendant No. 1. The object of the deed 
is alleged by the plaintiff to be either past 
or future cohabitation. The word “object” 
in s. 23 of the Indian Contract Act is 
distinct from “consideration” and means 


something aimed at, and has been held to 


mean “purpose or design” in the decision 
in Jaffer Meher Ali v. Budge-Budge Jute 
Mills Co. (7), confirmed by the Appeal 
Court in Jaffer Meher Ali v. Budge-Budge 
Jute Mills Co. (8). If the object of a 
transfer of property is immoral, the transfer 
is void, and there cannot be any conveyance 
of any interest effected by the transfer. The 
object of the sale deed inthe present case 
was future cobabitation and might also be 
said to be award for past cohabitation. 
Tf the transfer is invalid, the person 
passing the document retains the title in 
himself, and would ordinarily be entitled 
to recover the property on the ground 
that the title has not passed from him. 
But the principle of equity enunciated in 
the case of Ayerst v. Zenkins (9) would 
prevent the Court from giving aid to a 
person guilty of immoral conduct to re- 
cover the property on the ground of public 
policy. 

In Ayerst v. Jenkins (9) it was held that 
a Courtof Equity would not, at the 
instance ofa settlor or his legal personal 
representative, adversely set aside a set- 
tlement by which thesettlor conferson a 
stranger the absolute beneficial interest in 
property legally vested in trustees,’ al- 
though such a settlement may have been 
made for an illegal consideration not ap- 
pearing on the face of the instrument. 
-It was observed by Lord Selborne, as fol- 
-lows (page 283):*— 

‘Jn ‘the present case relief is souglit by the 

(6) 27 A266; 1A LJ 632;A W N 1904, 238, 

(7) 33 O 702; 10 O W N 755. 

(8) 34 O 289; 11 O W N 566. 
- (9) (1873) 16 Eq. 275; 42 L J Oh. 690; 29 L T 196; 
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“was future cohabitation, 


-áð 


‘representative, not merely of particeps criminis, but 


of a voluntary and sole donor, on the naked 
ground of the illegality of his ownistention and 
Purpose; and that, not against a bond or cove- 
nant or other obligation resting in fieri, but 
against a completed transfer of specific chattles, 
by whichthe legal estate in those chattels was 
absolutely vested in trustees, 10. years before 
the bill was filed, for the sole benefit of the 
defendant. 1 know no doctrine of public policy 
which requires, or authorizes, a Court of Equity 
to give assistance to such a plaintiff under such 
circumstances......... But the voluntary gift of 
part of his own property by one particeps 
criminis to another, is in itself neither fraudulent 
nor prohibited by law; and the presentis not 
the case of a man repenting ofan immoral pur- 
pose before it is too late, and seeking to recall, 
while the object is yet unaccomplished, a gift 
intended as a bribe to inequity... ...1t isa maxim 
of law not opposed to any equity, that ‘in pari delicto 
melior est conditio possidentis;’ and itis a principle 
of equity, that long delay in seekingto rescind 
a transaction originally voidable, on the faith of 
which other persons have irrevocably made their 
arrangements in life, may operate as a bar to 
relief.” 

` In that case the object of the settlement 
and as the set- 


‘tlor lived with the woman for some 


(time as husband and wife and the legal 


“representative l0 years afterwards 
brought a suit to set aside ihe settlement 
on the ground of its being founded on a 
bad and illegal consideration, the suit was 
held not maintainable. At page 284% it 
‘was observed as follows:— 

“It may be that the door of this Court is not 
closed against persons tepenting of such an 


unlawful connection, and desirous of extricating 
themselves from fetters which, if relief were 


-refused, might practically bind themto it, But in 


& case presenting nc such circumstances, I think 
it consistent with all sound principle, and with 
all authority to recognise the importance of the 
distinction between a completed voluntary gift, 
valid and irrevocable in law (as 1 hold the transfer 
‘of these shares to the ‘defendant's trustees 
to bei, and a bond or covenant for an illegal 
Sonsiderahlon which has no effect whatever in 
Ww 


It is pertinent to observe that a transfer 
of property for an immoral consideration 
or object is void under s. 6 (h) of the 
Transfer of Property Act and not merely 
voidable, - - 


The case of Ayerst v. Jenkins (9) has 
been consıdered in Thasi Muthukannu 
v. Shunmugavelu Pillai (10), where a young 
and inexperienced plaintiff assigned to 
the defendant, a dancing girl, a mort- 
gage for Rs. 1,500, and the considera- 
-tion stated inthe document was not’ a 
real, but the real consideration was future 
continuance of immoral relations between 


the plaintiff and the sister of the defend- 
(10) 9x M 413-15 M LJ 288, - 
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ant. It was held that where the transac. 


tion amounted to a voluntary gift, it 
could not be set aside, but where a 
transaction, though completed, was intend- 
ed to be for a consideration, it could be 
impeached if the consideration was immoral, 
and it madeno difference whether the 


transaction was executed or executory._ 


The case of Ayerst v, Jenkins @ was dis- 
tinguishéd on ths ground that the assign- 
ment of the mortgage was not a gift but 
was intendedto be passed for a considera- 
tion and also purported to do so and, 
therefore, could be impeached, and refer- 


1 


ence was made to Phillips v. Probyn (11)% 


which has been criticised in Ashburner’s 
Principles of Equity, 1902, Edition at p. 
138. It was further held that the plaint- 
iff ‘was not in pari delicto onthe ground 


-of his age and his experience and want 
‘of independent advice. i 


The case of Ayrest v. Jenkins (9) was 
followed in peivanayaga Padayachi v. 
Muthu Reddi (t2), where it washeld that 
it is. a well established rule of equity that 
a person whohas transferred his prop- 
erty to another for an illegal or immoral 
purpose cannot get it annulled if the in- 
tended purpose has been carried out, and 
that s. 6, cl. (h), of the Transfer of Prop- 
erty Act, hadnot the effect of modifying 
the rule of equity. In that case 
illegal purpose was pastand future coha- 
bitation. ` 
-It washeldby Oldfield, J.. that the 
fact that in a certain section of the com- 
munity concubinage is allowed and is not 
regarded: as immoral does, not make a 
settlement made by a member of such 
community in consideration of concubinage 
any the less immoral. I agree 
view thus enunicated andit is an answer 
to theother argument raised on behalf of 
defendant No. 1 that in the community 
to which Sabu belonged concubinage is 
not regarded as immoral and that a 
dasiputra is entitled to inheritance. 

In that case the transfer was not only for 
past cohabitation but for future cohabita- 
tion, andsome years after the date of 
the transfer a suit was brought to set 
aside the transfer. 


Rahim, J., in that case that though the 


It was held by Abdur - 


KI 


the . 


NA 


with the: 


~ 


wording of s. 6 (h), cl.. (2), ` was clear that . 


no transfer could be made for an unlawful 
object or consideration, it” did not ‘lay 
down in what classes of cases the Court 


(11) (1:99) 1 Ch. 811 at pp. 816, 817. 
(12) 59 Ind. Cas. 1003; 44 M 329; 12 L W 


W 291; (1920) 
M W N 647; 39M L J 525; 28 M L T 255 oe 
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would or would not assist a person particeps 
criminis 
established rule of equity as propounded 
in Ayerst v. Jenkins (9). 

On the other hand, in Ghumna ` v. 
Ram Chandra Rao (183) where a gift was 
made to a husband and wife for the 


purpose of maintaining immoral relations - 


with the fgmale donee, and where after 
the murdér of the donor by the donees, a 
suit was -brought bythe heir of the donor, 
it was held that the consideration for the 
transfer was future illicit connection 
between the donor and the female donee and 
the consideration being unlawful, it could 
not be a valid consideration for the deed of 
gift at all and that the deed was not only 
voidable but absolutely void from the very 
beginning and it was not necessary to be 
avoided. by suit. The decision in this case 


is inconsistent with the decision in Deira- | 
nayaga Padayachi v. Muthu Reddi (12) and. 


the question as.to whether the transferor 
or.his heir could get the assistance of the 
Court for setting aside the gift which was 
for the continuance of future immoral rela- 
tions, was not considered. 


The case of Jvaturi Brahmayya 
Lingam v. Kamisetti Mallamma (14) 
relates to a gift made for past 


cohabitation and future cohabitation and 
it was held thatit was a well established 
rule of equity that a person, who has trans- 
ferred property to another for an illegal 
orimmoral purpose, cannot get it annulled 
if the intended purpose had been carried 
out and as part of the consideration was for 


the past cohabitation and the defendant. 


continued as the plaintiff's concubine for 
some time after the deed, the plaintif could 
not succeed. 

The maxim in pari ¢elicto potior est 
conditio possidentis isintimately connected 
with another rule of the law, ex turpi causa 
non oritur actio; see Broom’s Legal Maxims 
Bah Edi. p. 466 and Scott v. Brown, 
Dosring McNab & Co. (15). 

Apart from authorities, the consideration 
for a sale under s. 54 of.the Transfer of 
Property Act, is price or valuable considera- 
tion. If the object of the sale is the con- 


tinuance of immoral relations, the transfer . 
would be a nullity according tos. 6 (h) and : 


no title would pass. If the object is the 
maintenance of future immoral relations, 
the transferor can get back the propertv ifthe 


(13) 88 Ind, Cas 411;47A 619; 23 A LJ 3i6;LR | 


6A 331 Oiv; A IR1925 All. 437. 

(14) 82 Ind. Cas 14; 47 M L J 652; 20 L W_ 323; 
A IR 1924 Mad, 849. =. i 
< (15) (1892)2 Q B 724at p 728, 
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immoral object has not been carried out. 
It is only where the immoral object has been 
carried out that the principle that a Court 
of Kquity would refuse its aid to a person 
who is a ‘particeps criminis would prevent 
the man from recovering back the property, 
It is difficult to hold that past cohabitation 
can be considered as consideration for a 
sale. It has been held by recent Bombay 
decisions, to which I have referred, that 
past cohabitation is not a good considera- 
tion for a transfer of property. I think that 
“eonsideration” means valuable considera- 
tion and where the object of a transfer of 
property is illegal or immoral the transfer is 
void and where the illegal object has been 
carried out, the Court will not lend its aid 
to the plaintiff, who has been guilty of such 
immoral or illegal conduct, to recover back 
the property. 

In the case of the sale deed in the present 
case, which was for past and future co- 
habitation, Sabu could not have maintained 
a suit to recover back the property, as after 
the date of the sale deed, there was illicit 
connection between Sabu and defendant 


- No. 1 and the immoral object having been 


carried out, he would have been prevented 
from recovering back the property and ac- 
cording to the decision in the case of Ayerst 
v. Jenkins (9), his legal representative would 
also be barred. It is somewhat difficult to 
hold that the plaintiff, the adopted son, is 
in pari delicto with defendant No. 1, the 
mistress of Sabu. In this connection [ 
would refer to the doubt expressed by Sir 
Lawrence Jenkins in the case of Sidlingap- 


pa v. Hirasa (16) as follows (p. 412*) :— 
“Though we have dealt with the case as if both 
parties to this litigation had been, equally culpable 
it isto be noticed that it was the plaintiff's father and 
not the plaintiff, who joined the defendant in the 


„fraud and it is a question whether it can be said that 


the plaintiff and the defendant are im pari delicto 
[Mathew v. Hanbury (T) and Muckleston y . Brown 


Veer that the estoppel as laid down in 
the case of Ayerst v. Jenkins (9) equally 
applies ‘to the plaintiff, the adopted son, 
the plaintiff would be prevented from re- 
covering the properties conveyed in the 
gale deed on the ground that the immoral 
object had been carried out by Sabu after 
the date of sale deed. a 

-There- is also another objection to the 
plaintiff's claim with regard to the proper- 


. ties comprised in the sale deed, that the 


(16) 31 B 40°; 9 Bom. l R 542. 
17) (1690; 2 Vera 187. 
tte) (igo) 6 Ves. 52; 5 RR 211. 
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suit is barred by limitation. Defendant 
No. 1 has been in adverse possession for 
more than 12 years of the five proper- 
ties comprised in the sale deed. The find- 
ing of the lower Court was attacked in 
appeal on behalf of the plaintiff, but I 
agree with the view of the lower Court that 
the khata of the properties was transferred 
to’the name of defendant No. 1 in 190+ or 
1905 and the possession of the defendant 
has all along been adverse. The plaintiff's 
claim, therefore, with regard to the proper- 
ties comprised in the sale deed must fail. 
With regard tothe deed of gift of 1917, 
a deed of gift does not require any con- 
sideration. According to s. 122 of the 
Transfer of Property Act, a gift in a transfer 
made voluntarily and without consideration. 
The question is whether the object is im- 
moral or unlawful within the meaning of 
s. 23 of the Indian Contract Act. Inthe 
present case I think that the deed of gift 
was passed with the motive of recompensing 
defendant No. 1 for past cohabitation and 
with the object ot maintaining the immoral 
relation with defendant No. 1 in the future. 
The object, in my opinion, is something 
which is to be aimed at contemporaneously 
or in future as being some purpose or de- 
sign for which. a transfer is made. The 
object means’ the end to which effort is 
directed or the thing aimed at, that which 
one endeavours to attain or carry out. In 
the. present case there was the immoral 
object so far as the future cohabitation with 
défendant No. 1 was contemplated by Sabu. 
But it appears from the evidence that 
Sabu was then ailing and though he might 
have hoped that he would recover, he 
died soon afterwards. The past cohabitation 
may be a motive forthe gift but in my 
opinion cannot be said to be an object 
which implies something” aimed at 
simultaneously or in the future. Past 
cohabitation would be consideration for 
an agreement - unders. 2 (d) of the Indian 
Contract Act but is not good considera- 
tion fora transfer of property. A gift 
does not require consideration. It is 
difficult. tohold that past cohabitation 
can bean object ofa gift. Future coha- 
bitation can be considered to be an object 
of the gift. So far as the object as 
regardsthe maintenance of future immoral 
relations was concerned] think in the 
present case Sabu did not carry out the 
immoral object as he was incapable of 
carrying it out owing to his illness and 
died soon afterwards. Sabu, therefore, 
could have maintained & suit to recover 
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the properties comprised in the deed of 
gift. The deed of gift was invalid under 
s. 6 (h) of the Transfer of Property Act, 
andthe principle of equity enunciated 
inthe decision in the case of Ayerst v. 
Jenkins (9) would not have come in his 


way asthe immoralobject was not carried ` 


out. He could therefore, have maintained 
a suit for recovery of the properties compris- 
ed in the deed of gift. If thig view is 
correct, the plaintiff, as his adopted son, 
is entitled to recover the properties. The 
case of Ram Sarup v. Bela (19) is distin- 
guishable onits special facts as the gift 
in that casé was made to the mistress 
and her children and it was difficult to 
distinguish the gift to the woman from 
the gift to the children and the gift to the 
woman'was considered to rest on the 
valid and moral consideration on which 
it wasstated torestat the time. It was 
held by the Judicial Committee that the 
gift was unconditional and even if it was 
otherwise, the gift to which an immoral 
condition was attached remained a good 
gift while the condition was void. In 
the lower Court an attempt wasmade. by 


the plaintiff to impeach the deed of gift - 


onthe ground of undue influence. It ap- 
pears that on that day Sabu passed a 
sale'deed Ex. 66 in favour ofone Shid- 
appa. I agree with the finding of the 
lower Court that defendant No, 1 did not 
dominate the will of Sabu and that the 
deed of gift was not induced by undue 
influence. : 


With regard to Survey No. 1&1 in the 
possession of defendant No. 2 and Survey 


No. 335 in the possession of defendant | 
Nos. 3 and 4, I agree with the finding of the ` 


lower Court that defendant No. 2 improved 
the land in his possession after an expendi- 
ture of Rs. 1,000 and defendanis Nos. 3, 
and 4 also improved 
Survey No. 336 after an expenditure 
of Rs. 490 each. The evidencein the case 
supports the finding of the lower Court on 
this point. I think therefore, that the plaintiff 
is entitled to get back the properties com- 
prised in the deed of gift which are in 
the possession of defendant No. 1 is correct. 
The viewof the lower Court that the plaint- 
iff is entitled to recover possession of : urvey 
No. 181 from defendant No. 2 on payment 
of Rs. 1,000 and Survey No. 336/1 and 
Survey No. 3362 from defendants Nos. 3 and 
4 on payment of Rs.80J is also correct in 
the circumstances of this case. 


09)6A3 3; 111A 44; 4 Sar, P O J 493 (P 0), 
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The result, therefore, is that both. the 
appeals are dismissed with costs and 
the cross-objections are dismissed with 
costs. 

Barlee, J.—I agree that both appeals 
must be dismissed but I reach this con- 
clusion by a different path and shall 
therefore, give my reasons as shortly as 
possible. : 

The qugstions to be answered in these 
appeals afe. 

(1) Whether the deceased Sabu transferr- 
ed land to the defendant Sabava in 1903, 
when he executed a sale deed in her favour 
andin 1917 when he and his wife executed 


-~ adeedofgift. This is important because 


of the plea that the documents were never 
acted on, for, if that were the case, there 
would be no effectivedefence of limita- 
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parents who got her married and she, was, 
not brought úp by Sabu‘ and’ his wife.* ' 
She was considerably older than.the latter: = 


‘Tt is admitted that two” years after “her” 
marriage she cameto Arkeri’ and” she has ~~ 


lived there evér since. She has deposed” 
that she lived there with her” husband - - 
Yellappa until his death in or about 1905," - 
and that he and not she herself was. the, - 
real purchaser of the lands ‘conveyed -to ., 
her in 1904. But, asthe learned Subordi-__ 
nate Judge has shown, he was ` pro’ 

bably a poor man and it is improbable ~ 
that there was any cash consideration for’ . 
the sale deed. here ‘is documentary ` 
evidence which points to the improbability , ‘ 
of her story. It is Ex. 74, a copy of an 

entry in the register of deaths of the year - 
1904, which records the death olone Bhima ~ 


whose mother’s name was Sabava, ‘aged - 
11° years. This- Sabava was defend- 
ant No.1 in this’ case, and itis a strong 
argument in favour of the . plaintiff that her > 
name and not her husband’s ‘was entered. - 


tion, 

(2) If it be found that the lands were 
in,fact transferred to Sabava, we have to 
decide whether they were transferred for 


P 


consideration and what it was in either 
case. . , < 
(3) Whether the consideration, if any was 
unlawful. WA ; 

(4) Whather the transferor, had he lived 
would have been estopped from pleading 
that the consideration was unlawful and 
whether his representative-in-interest is in 
no better case. - i 

The history of these people is as follows: 
Sabu bin Siddappa owned the suit lands 
at Arkeri. He died in 1917 leaving a 
widow defendant No. 6, who has adopted’ 


the plaintiff. It is alleged that thé defend- - 


ant No.1, Sabava was his concubine and 
had great influence over him and that shé 
prevailed onhim toconvey the suit lands 
to.her. Thefirss conveyance was. in ‘the 
form of asale for Rs. 800, and the second in 


the form of a gift for love and affection, but ` 


the real consideration, it is alleged was 
past and future concubinage. The learned’ 


Subordinate Judge has held on the evid- 


ence that at the time of both transactions 
Sabava was living with Sabu as his 
concubine and that the consideration for 
both was unlawful. But he has rejected 
the plaintiff's claim to the lands covered 
by the document of 1904 on the score of 
limitation. l 

I need not deal at length with the evid- 
ence. The gift deed recites that Sabu and 
his wits were childless and that Sabava 
hed been with them since her childhood 
and implies that they looked on her as a 


daughter, But this recital is obviously 


false, Sabava-was adopted by Sabu's 


The village officers according to rules ought ~ 
to have entered thename of the father ‘of the - 
boy, and the omission to do so suggests - 
that Yellappa was not known to bethe father ~ 
and much weakens the effect of the defence 
evidence. Had Yellappa come to Arkeri- 
and lived there as a family man for 18`- 
years,he and his family would have been 4 
well known, and it is very hard to under- 
stand why the village _ officers should: not. 
have entered his name 4s that of the father: 
of the deceased boy. According to. Sabava -- 
he was then alive. Itis not as if Arkeri , 
were a city ora large town. But even ina 
town the Government officer, whose duty it” 
is to record deaths, is likely to inquire: the - 
father’s name of a deceased person. It is’ 
obvious, then, that Yeliappa was not known 
in Arkeri in 1904, and that no one’ knew the - 
father’s name of the body, or that it was 
omitted because Sabu was supposed: to be 
the father.” i So > 
-We have heard a long argumenton this - 
question but I need not go further -into it. 
These two point to the truth of the plaintiff's 
evidence - Sabava was a poor woman and is - 
not likely to have had Rs, 800 for the 
purchase of land—and her husband was not 
known at Arkeri. Itisa reasonable infe-- 
rence that she lived with Sabu and that “her 
duties were not menialas she has tried -to 
make out. Aman does not give land toa 
mere maid servant. Ihave no doubt that 
in 1904 she was able to induce: Sabu to- 
give her land owing “to the influence she. 
had over ‘him as his concubine, This is-all 
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Ihave tosay on this point. The learned ` 


Subordinate Judge has discussed the 
evidence at length’ and I see no 
reason for refusing to accept his 


conclusion.” There is’ definite evidence 
that the villagers looked on Sabava as 
ep concubine and they were probably 
right. 00o 

The learned Subordinate Judge has held 
thatinasmuch as Sabava was in adverse 
possession of the lands conveyed in 1904 
for 26 years -before suit, ‘the plaintiff 
cannot now claim them (Art. 144). On his 
behalf it is argued that ‘Sabu’ was -all 
along in possession. But, as the learned 
Subordinate Judge has said, the indicia of 
possession were with Sabava, as the lands 
were entered in hernamein the Record of 
Rights; and I must add that the present 
argument is inconsistent with: the case 
which has been pleaded that Sabava had 
great influence with Sabu and used it to 
feather her nest. If in 1904 she persuaded 
him to convey lands to her it is probable 
that she.fook care to enter on possession. 
It,is not the plaintiff's case that the transfer 
was nominal to conceal Subu's.interest. He 
was not pressed ` by. creditors and had no 
apparent object in preparing a false docu- 
ment. It maybe that he gave her the - 
sale deed to enable her to makea claim , 
after his death, and still. remained in 
effective possession; “but it was for the" 
plaintiff. to establish this fact, if true, and. 
hehas not done so. ` 

The principal contention in this Court 
has ‘reference: to the document of 1917, - 
which purported tobe a deed of gift. Tt 
has been faintly argued that concubinage 
is not an unlawful consideration inasmuch 
as it isrecognised by Hindu Law. But we 
cannot accept this view. Ido not press the 
point that the concubinage had probably at 
ohe time been adulterous, for’ Sabava’s 
husband died at least "12 years before ` 
the ‘conveyance. ButI know of no rule of 
Hindu Law which legalizes concubinage. 
The best that can be said is that Hindu : 
Law entitles a concubine in certain circums- 
tances to maintenance out of the ` 
estate of her paramour, and that is a 
very different ‘thing. As pointed out 
by Macleod, C. J., the maintenance of a 
discarded. concubine is not an unlawful - 


object, but it does not follow that con- 
cubinage is not immoral: Husseinali v. 
Dinbai (4). The argument seriously. 


pressed on us is thats. 6 (h) of the Transfer, 
of Property Act, has no application to gifts 
inasmuch as a gift is a transfer” of property ` 
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without consideration. Since a donee ias 


not to prove - consideration it does not 


The first part of this argument can be 
answered in a few words, 
Property Act mentions four or five classes. 
of conveyances, but obviouély the list is not. 
complete fur there is nomention of t 
usual form of conveyance ‘of whgch the 
consideration is notcash but some sort of 
service, e. g., & conveyance made in discharge 


of a liability to provide maintenance which . 


motive of the. 


a 


, 


The Transfer of : 


= 


was the subject-matter of the Full Bench - 


‘case, Madam Pillai v. Badrakali Ammal ë 


(£0) or a conveyance made in discharge of :- 


a 


“a contract. It follows then that we are - 
not bound to decide that the conveyance in..:: 


suit was a gift because itis called a gift. ¢ 


In fact this argument begs the question, - 
The next question is more difficult to 


answer. And here my path diveiges from : 


that taken by my learned brother. If there ` 
was consideration in our case, it was past 
or future service. 
the way is clear, for future cohabitation was 
beyond doubt an immoral ob ject. 
find myself unable to accept-the-view-that 

the parties were contemplating -futire illicit’. 
intercourse: It is true that. ihey did‘ not: 


Ifit was future service < 


oe w 


-‘Butl « 


x 


contemplate separation; but . future’ con: ` 
cubinageis not the same as future 1esidence, : 


and, since ‘Sabu was old or elderly and | 
admittedly very ill and ‘Sabava was 
47 years of age, I think they’ were 
making arrangements for the time when she , 
would be left alone. That was notan- 
unlawful object. fam, therefore, compelled 
to examine the evidence with a view to 
determine whether, as alleged by the 
plainuff, past intercourse was the considera- 


ae 


tion of the agreement-or merely the Motive, - 


~ 


The real 


question -at issue is then one’: 


of fact. What I have to discover is whe-.-: 


ther the past concubinage was merely the 
motive for the gift or whether a promise 
was made by Sabu to Sabava in return * 
for it so as to constitute an agreement. Tt : 


there was an agreement it would obviously - 


have been unenforceable; and, since s, 93 
of the Indian Contract Act has been in- 


corporated in the Transfer of Property Act : 
the conveyance made in discharge of the < 


agreement was invalid. If, on the other 
hand, there was no promise which - linked 
the past concubinage with the conveyance 
the latter is unimpeachable. On this ques- ~ 

(20) 68 Ind. Cas 687; 42M L J 410; 15 I, W464. 


30 M L T 274; (1922)M W N 345;.45 M 612; AIR. 
1922 Mad, 311 (F B). - A S E an Yi 


= 


~“ 
-3 
e 


he very .. 
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tion. whethér there was an agreement bet- 
ween Sabu and Sabava we have -the 
direct evidence of the writer Raghavendra, 
a Brahmin of Bijapur. He has deposed 
that he was taken to a house in which Sabu 
was lying ill and Sabu said to him'“I am 
troubled by illness, also by Sabava, write 
the deed as told by her.” (p. 17). The 
‘learned Subordinate: Judgé has remarked 
that this @Qitneés' was utterly unworthy of 
belief bat has not ‘given any particular 
reason for this sweeping ‘statement, except 
that he had stated that the appellation 
gunijan is given only to‘dancing girls and 
prostitutes. This seems to be a mistake. I 
can only find a statement by the witness 
that if means mistress, which is admitted 
to be -true’ by defence witness Keshaya. 
Farther’ on the learned Subordinate Judge 
says “The man is a professional writer for 
the last twenty years. He has been fined in 
a theft-czsé though long ago. Even he does 


not say defendant No. 6 was not then : 
then, that the 


conscious.” Jt appears, 
witness -wrote : the document as an ordinary 
business transaction, and, when called - by 
the plaintiff, did not 
his exaggerated story; and it-is not obvious 
what were: the reasons for the learned 


At any rate; none have been given. 


‘This witness then proves that Sabava was ` 


the moving spirit in the transaction and 


to disbelieve: him when 
told him so. It is safe, in my opinion, to 
hold that-Sabu gave her a‘promise of the 


land “because she had been his mistress. : 
If this be correct there was an agreement, ` 
but it was unenforceable ‘ and the convey- ` 
ance in discharge of that agreement is 


void. i 


A Lumber of cáses have been cited as ` 


authorities on the question of the effect of 


-a conveyance in consideration of concubin- ` 


age, but unfortunately there is but one in: 


which the facts were similar to those of this i 
case and in that case the decision was on . 


another ground and we find a mere expres- * 
sion of opinion: Kisandas v.*Dhondu (3). . 
The only other case of this Court Husseinali + 
v: Dinbai (4), was one of contract and not- 
-of conveyance. ‘In* Thasi? Muthukannu v.. 

Shunmugavelu . 4 
assigned with the object of future illicit in- 

tercourse; and in Deivanayaga Padayachi : 
v. Muthu Reddi: (12) there was a settle- 
ment.of land with -the object of’or in “Gon” 
sideration of a promise ~ of ~ future’ illicit 


intercourse, 7- ee 
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Pillai (10) a mortgage was ` good 
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In Inaturi Brahmayya Lingam Kamisetti 
v. Mallamma (14) there was a conveyance in 
consideration of past and future cohabitation. 
Lastly, there are two Allahabad cases: Dhiraj’ 
Kuar v. Bikramjit Singh (1)and Lachmi 
Narian‘v, Wilayat Begam (21). But these. 


< were decided prior to the Transfer of Proper- 
‘ty Act and cannot.help us- in intreperting 
_ its provisions, ` : | 


“The last question 


is that of estoppel. 
Reiiance is placed on 


the English case of 


` Ayerst Y, Jenkins (9), for the rule that an 


agreement for an unlawful object is irrevoc- 
able if the unlawful .objection be fulfilled. 
This principle has been adopted by this- 
Court 'in connection with ‘conveyances in 
fraud of creditors: Sidlingappa v. Hirasa. 


. (16. It rests on the ground of estoppel:- 
. 8ee Deivanagappa, Padayachi.v. Muthu 


Reddi (12). But in this case, if the facts 


' are as found by the trying Judge, I cannot 


see that there is any reason for the applica- 
tion of that principle. Sabava did not: 
allow illicit intercourse on the strength of 
a promise of these lands; or, if she did, as 
my learned brother has held, the unlawful: 
purpose was not carried out since it is. 
admitted that Sabu never recovered from 


_ his illness. 
Subordinate Judge's view of his evidence. . 


My conclusion, then, is that’ the- older. 
transaction is unimpeachable because of 
adverse pos: ession, but the so-called gift of 


_ 1917 was void and -can be ‘set aside or’ 
“that is easy to believe, and I see no reason - 


he -says that Sabu ? 


ignored, ae | cle 
1 agree that both appeals and cross-” 
objections must be dismissed with’ costs,” 


D. _ | Appeals dismissed. 
21) 2 A 433, : 


— 


OUDH CHIEF OURT i 

-Criminal Appeal No. 32 of 1934 4 

~ April 9, 1934 a 
NANAVUTTY AND RACHHPAL SINGH, JJ. ` 
rA SUBK ARAN—ACOoUsED— APPELLANT 


VETSUS 
EMPEROR - COMPLAINANT — 

RESPONDENT > So 
302—F irst ins! 
deaih dueto a: 


‘Penal Code (Act XLV of :8.0), s. 
formation report mentioning natural 
fall on log of woeod—Deceased old and . infirm—~” 
Prosecution evidence vague and unreliable— Medical 
evidence not definite—Conviction under s. :8U2, if | 


ood. A 

Where the deceased was . about 80 years old; > 
suffering from. rheumatism ; the tirst -~.information. 
report by chaukidar mentioned ‘that the deceased , 
must-have fallen on a log of wood and died a natural - 
death; . the medical evidence could not- ‘definitely: 
say -whether the: death was due to violence or natural; : 


the prosecution evidence was vague and unreliable; y 


* all circumstances pointed to a natural death ; 
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Held, thatno charge under s. 302 of the Penal 
Code had been made out against the accused. ' 

Cr. A. against an order of the Sessions 
Judge, Sitapur, dated February 13, 1934. 

Mr. S. M. Ahmad, for the Appellant. 

Mr. 3. H. Thomas, Government Advocate, 
for the Crown. < : 


: Judgment.—This is an appeal from 2 
judgment of the learned 
Sitapur convicting the appellant Sub- 
karan Pasi of an offence under s. 302 of the 


Indian Penal Code and sentencing him to ` 


death. The appellant has also been convict- 
ed of an offence under s. 392 of the Indian 
Penal Code and sentenced to undergo two 
years’ rigorous imprisonment. The refer- 
ence in confirmation of the death sentence 
is also before us. 

The case for the prosecution is briefly as 
follows: — 


Lal Bahadur Kayasth, an old man of 
80 years, suffering from rheumatism and 
incipient paralysis used to live in village 
Mawaiya, Police Station Sidhauli in the 
District of Sitapur. Pohkar Pasi used to 
look after him during the day and occasion- 
ally used to Jive at,the house of Lal Baha- 
dur. Onthe night of October 20, 1933, Lal 
Bahadur was sleeping. inside his house. 
Subkaran son of Pohkar. Pasi called out to 
Lal Bahadur to open the doors Lal Baha- 
dur asked who was there, and Subkaran 
said:—“It is I, Subkaran, open the door. 1 
will sleep here.” Thereupon Lal Bahadur 
opened the door and Subhkaran and Nanhe 
Gosain entered the house. Shortly after- 
wards Lal Bahadur shrieked for help twice. 
Nanhe and Subhkaran came out of the 
house after about half an hour. Hinga 
Ahir (P. W. No. 2) who wasa neighbour of 
Lal Bahadur saw them going into the 
house of Lal Bahadur and coming out,of it, 
but he raised no alarm but went away 
quietly to the house of his sister the next 
morning, and he returned three days later 
and then informed the thanadar about it. 
Next morning a report was made by Maiku 
chaukidar of village Birsapur at Police 
Station Sidhauli that Lal Bahadur died the 
previous night on account of old age, having 
fallen on a block of wood and hurt himself. 
Sub-Inspector Usman Ali, second officer of 
Police Station, Sidhauli, reached the spot on 
October 23, 1933, and examined Hinga and 
Mitai on October 24, 1933. On October 25, 
Subkaran was found andarrested. Nanhe 
Gosain was arrested on October 28, and 
after completing his investigation this Police 


Office: prosecuted 8 ubkaran and Nanhe for 
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an offence under s. 302, Indian Penal Code, 
for having murdered Lal Bahadur. The 
accused were also charged under s. 392 of 
the Indian Penal Code, with having robbed 
the murdered man of a cloth purse (basni) 
containing Rs. 25, which the murdered man 


_ used to wear round his waist. The learned 


Sessions Judge acquitted Nanhe Pasi of 
the charges under ss. 392 and 302 of the 
Indian Penal Code and convictedgSubka- 
ran Pasi on the said charges and sentenced 
him as stated above. 


The first point for determination in this | 


charge of murder is whether in respect of 


the death of Lal Bahadur an offence or.. 


wilful murder is proved to have been com- 
mitted. This question assumes very great 
importance in the present case as the first 
information report made by Maiku Chauki- 
dar, who is 
against whom nothing disparaging has been 
urged, clearly shows that Lal Bahadur died 
a natural death. Maiku Chaukidar learnt 
from Janu barber (P. W. No.5) that Lal 
Bahadur Kayasth of village Mawaiya had 
died as a result of a fall from his cot. Maiku 
Chaukidar ‘further heard from Pohkar 
Pasi, who used to be in the service of Lal 


Bahadur Kayasth, that it would seem that Lal . 
Bahadur wanted to get up on the night of _ 


October 20, 1933, from his cot but in doing 
so he sliped on a block of wood lying near 
his cot and fell on the ground and died 01 


account of old age, that Lal Bahadur was. 


about 80 years of age and was suffering 


from rheumatism from a long time and | 


that he had not the full and free use of his 
arms and legs. 
stated that when he examined the body on 
reaching the house of Lal Bahadur, he found 
a bluish mark on the bridge of his nose and 
a contused wound on the right cheek and 


‘no other mark of injury on any other part 


of the body, and that all the village peo- 
ple told him that on account of old age the 
deceased fell down and died and that there 
were no suspicious circumstances attaching 
his death. It is thus clear from the state- 
ment of the chaukidar that the deceased 
Lal Bahadur met a natural death owing to 
a fall on the ground, in which he burised 
the bridge of his nose and also his right 
cheek. In this stage of things the medical 
evidence and the post mortem examination 
of the deceased are of supreme importance. 
The post mortem report of the Civil Surgeon 


of Sitapur shows that the deceased Lal 


Bahadur, whose probable age the Civil 
Surgeon estimated to be at least 75, had the 


a prosecution witness and | 


Chaukidar Maiku further _ 


A 


7 


i 
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following injuries on -his person :— 
(1) A contused wound 1” x 4”, just skin 
déep on the left eye-brow, ; 
(2) Am abrasion 1” x 2” on the right 
lower eye-lid. 
On dissection the doctor found’ that. the 


tissues of the neck were blood stained and’ 


there was some extravasation of blood. pre- 


sent therein. In the opinion of the Civil , 


Surgeommthe injuries on the region of the 
neck pointed to violence, possibly throttl- 
ing. In his cross-examination in the Court 
of the Committing Magistrate the Civil 
Surgeon stated that no definite opinion 
as to the exact cause of death could be 
given, because the body was in an ad- 
vanced state of decomposition and the 
lungs were decomposed. The Civil Surgeon 
also found all the natural orifices namely 
ears, nostrils, mouth, 
etc., ina normal condition. In our opinion 
from the post mortem appearance of the 
cdrpse the Civil Surgeon had no definite 
data for asserting that the deceased was 
throttled to death. There was no mark of 
a ‘ligature round the neck of the deceased. 
There were no marks of fingers being used 
on the throat. There were ‘no abrasions 
and ecchymoses and injury to the underly- 
ing soft parts of the neck found on the 


deceased. As pointed out by Lyons in his ' 
standard work on Medical Jurisprudence. 


for India, the marks left on the throat in 
throttling are dark brown in colour and 
correspond to the shape of the fingers. 
When strangulation by manual pressure 
on the neck is used for committing murder, 
the marks of the thumb and fingers are 
always invariably found on the neck and 
sometimes these marks of violence are 
visible on dissection. There is no mention 
in the post mortem report of the 
Surgean that the tongue of the deceased 
was protruding fromi his mouth. In most 


cases of throttling, hanging and strangula- — 


tion the protrusion of the tongue out of the 
mouth is the first thing to be noticed. The 
cohdition of the mouth and of the nose 
being found normal is also a factor which 
négatives the idea of the deceased having 
been throttled to death. The theory that 
the deceased was throttled to death has 
been gathered by the Civil Surgeon ap- 
parently from the letters from the office of 
the Superintendent of Police of Sitapur, 
addressed to him in which it was stated 
that ths chawkidar gave informatiom that 
the death occurred by accident as the de- 
ceased fellfrom a cot but that enquiries 
on, the spot showed that the death appear- 
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. ed to be caused by pressure on the neck. 


In our opinion as the medical evidence 
does not support that the deceased Lal 
Bahadur met with a violent death, no 
charge of murder can be brought home to 
any one. The learned Sessions Judge has 
accepted the evidence of Hinga (P. W. 
No. 2), but in our opinion that evidence 
is not worth the paper upon which it is writ- 
ten. The conduct of Hinga belies the evi- 
dence that he has given. Hinga was dis- 
covered by the police for the first time on 
October 24, 1933, four days after the death 
of Lal Bahadur. After being an eye- 
witness of the - alleged’ commission of 
murder he told nobody anything of what he 
had seen but quietly disappeared from 
the village and went to the house of his 
sister in village Asai Sah, six miles from 
village Mawaiya. The story told by’ 
Hinga is also intrinsically improbable 
and unworthy of belief.. Subkaran would 
not at dead of night call out to Lal Bahadur 
to open his door and then immediately 
murder him. The evidence of Hinga has 
not been believed by the learned Sessions 
Judge himself as against Nanhe Gosain, 
who has been acquitted, and we see no 
reason why it should be believed against 
Subkaran Pasi. 

The evidence of the two other eye- -. 
witnesses Matai (P. W. No. 7) and Mansa 
(P. W. No. 8) has been disbelieved by the 
learned Sessions Judge himself and we 
need not therefore discuss it at all. The 
evidence of Maiku (P. W. No. 1) in Court is 
dead against his own first information 
report (Ex. 1) made at Police Station 
Sidhauli. The learned. Sessions Judge has 
characterised the report (Ex. 1) as mislead- 
ing and incorrect. In our opinion it seems 
to represent a true picture of the- 
occurrence. In no other way can the in- 
juries on the nose and on the right cheek 
of the deceased be explained except - on 
the theory that the deceased accidentally 
slipped and fell and hurt himself on these 
parts of the body. ; 

For the reasons given above we’ are 
clearly of opinion that no charge under 
s.302 of the Indian Penal Code has ‘been 
made out against the accused. As regard 
the charge under s. 392 of the Indian 
Penal Code we are of opinion that~ the 
evidence of the prosecution witnesses is so 
full of lies and so unreliable that we can- 
not accept the story that the appellant 
committed robbery in the house of Lal 
Bahadur. £ 

For- the reasons given above, we. allow 
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this appeal, set asidé the convictions and 
sentences passed against the appellant 
Subkaran in respect of offences under ss. 302 
and 392 of the Indian Penal Code, acquit 
him of the offences charged and order his 
immediate release. - 
D, Accused acquitted: 


LAHORE HIGH COURT 
Criminal Appeal No. 978 of 1933 
January 31, 1934 
ABDUL RASHID AND CURRIE, JJ. 
PURAN SINGH—Convict—APPELLANT 
versus 
EMPEROR— RESPONDENT 


Criminal Procedure Code (Act V of 1898), 5, 288— . 


Statement of witness before Committing Magistrate 
and transferred to the Sessions record— Value of, in 
evidence—Criminal trial—Evidence— Witness shown 
to be a liar—Testimony to be looked upon with 
suspicion— Confirmation excluding all reasonable 
chance of accusea’s innocence—Necessity of. 

The statement of a witness made before the Com- 
mitting Magistrate and transferred to the Sessions 
record in accordance with the provisions of s. 288 
of the Oriminal Procedure Code is not confined to 
purposes of corroboration or contradiction of the 
evidence given before the Sessions Judge, but can 
be acted upon precisely as if that evidence had 
been deposed to before tbe Sessions Judge. Amir 
Zaman v. Emperor (4), Abdul Ghani v. Emperor (4) 
and Jehangir Ardeshir Cama v. Emperor (5), rehed 
on. 

Where a witness has been demonstrably shown 
to be aliar, his testimony must be looked upon 
with a great deal of suspicion, and should not, 
ordinarily form the basis of conviction until it is 
confrmed by other witnesses, or is borne out by 
circumstances proved in the case excluding all 
reasonable chance of the innocence of the accus- 


d. - 
‘ Gr. A.from an order of the Additional | 


Sessions Judge, Amritsar Division at 
Amritsar. < 

Mr- B. Petman, for the Appellant. 

Mr. D. R. Sawhney, Public Prosecutor, for 
the Crown. 

Abdul Rashid, J.—One Sohan Singh 
alias Gorkha, was brutally murdered in 
Katra Dal Singh at Amritsar on the night 
between April 19 and 20, 1923. There were 
nine injuries on his person. One was the 
result of a blunt weapon, while the others 
were caused wilh sharp edged weapons such 
as knifes and hatchets. The right temporal 
and frontal bones were cut, and the lower 
Jobe of the left lung had also been punctur- 
ed. f 
Puran Singh appellant appeared at the 
headquarters of the Police Station “©” 


Division, Amritsar at about 4 A.M. om- 


April.-20 and made a report to..Fateh.Din 
Head Constable, (P, W. No, 17) to the 
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effect that he was returning from the cinema 


with Gurkha deceased at about 2 a. M. 


when they were attacked by Hari Singh, - 


Bachi, Budhu, Bhagta, Gopal, Palu and 
Gaman with kulharis, knives and sticks, 
It was further stated by Puran Singh 
appellant that Budhu had inflicted an 
injury between the thumb and index finger 
of his right hand with a kulhari while all 
the other assailants had seriously @jured 
Gorkha. It was mentioned in this report 
that Jiwan Singh, (P. W. No, 3) and 
several other persons had seen the fight. 
The 
regarding the incident to the Sub-Inspector 


Head Constable sent information 


Chaudhri Fazal Din (P. W. No. 26) and | 


himself proceeded to 
Gorkha was alleged to be lying. On his 
arrival at the place of occurrence he found 
that Gorkha had already expired, and that 
there were several hatchet and knife 
wounds on his person. The kulhari Ex. 


the place where ' 


P. 4 was lying on the Thara of a shop near ` 


the scene of the murder and there was 


blood on the blade as well’ as the shaft of 
The Sub-Inspector reached . 
the spot at 6 a. m. and after preparing the 


this kulhari. 


statement of injuries, began to question 
Puran Singh regarding the assailants and 


‘ the nature of the attack. The demeanour 


of Puran Singh raised some suspicion in 
the mind of the Sub Inspector and he 
began to make enquiries from Jiwan Singh, 
who had been named as an. eye-witness in 
the report made by Puran Singh. As a 
result of the investigation carried on by the 
Sub-Inspector the three appellants were 
challaned for the murder of Gorkha. 


They have all been sentenced to death by ` 


the learned Additional Sessions Judge of . 


Amritsar and they have preferred three 


separate appeals to this Court. Their case ` 


is also before us under s. 374 of the Crimi- 
nal Procedure Code, for the confirmation 
of the capital sentences. 

The principal evidence in the case consists 


of the statement of Jiwan Singh, P. W. ` 


No. =. According to his testimony the case 
for the prosecution may be briefly stated as 
follows : ~ : 

The appellants Puran Singh, Gura alias 


Larka, and Harnam Singh alias Mahant | 
used to livein the same bazar as Jiwan , 
Singh, and he had known them for a long . 


time. 
about midnight 


bazar. On his coming down he was handed 


the pairs of shoes and a bottle. half full-of. i 


On the night of the occurrence at . 
the appellant Harnam . 
Singh called out to Jiwan Singh from the 


liquor by Harnam Singh who asked him to 


fw 


n 
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keep these things as he intended to go to 
the Darbar Sahib to sleep there. After 
Jiwan Singh had taken the shoes in his 
house Harnam Singh asked him to accom- 
pany him tothe Darbar Sahib. Jiwan Singh 
left for the Darbar Sahib with the appellant 
Harnam Singh, and when they reached a 
turnpike at the end of the road leading to 
Kaulegr bazar, Puran Singh and Gura 
appellants met them. All the four staj ed 
there for scmetime talking to each other, 
and thereafter, Harnam Singh and Gura 
went away leaving the witness with Puran 
Singh. Puran Singh informed Jiwan Singh 
that he was proposing to fabricate a false 
case under s. 324, Indian Penal Code, against 
Hari Singh and his companions and request- 
ed him to give evidencein that case. Jiwan 
Singh at first refused to be a party to the 
fabrication of the fale case, but after- 
wards consented. Puran Singh and Jiwan 
Singh then vent to the stable .of Jiwan 
Singh, and the witness was told by Puran 
Singh that as the crime was going to be 
committed in front of the stable, he should 
sleep there on that night. This stable is 
not used for keeping any horses, but is 
merely used for manufacturing phenyle by 
Jiwan Singh and Sundar Das. Jiwan 
Singh went into the stable, and after 

orrowing some bedding from a blind man 
named Dewa Singh, (D. W. No. 13), went to 
sleep. After about half an hour he heard 
the sound of blows and went on tothe roof of 
the stable to see what was happening. He 
noticed that Gura being armed with a 
kulhari and Puran Singh with a knife were 
assaulting the deceased Gorkha, while 
Harnam Singh was standing a short dis- 
tance away. The night was dark, but as 
the occurrence took place at a point between 
two electric lamps the witness was able to 
identify the assailants, 

The version of the incident summarised 
above was given by Jiwan Singh before the 
Committing Magistrate, and was repeated 
by him during the course of the examina- 
tion-in-chief at the trial. When he was 
cross-examined at the trial he completely 
resiled from his statement. During the 
course of the cross-examination he deposed 
that neither Harnam Singh nor any one 
else had asked him to sleep at the stable, 
nor had Harnam Singh left any shoes or the 
bottle of liquor with him. He added that 
he was sleeping at the stable of his own 
accord as he had been doing so for 
several nights before the occurrence 
andthat the real agsailants were Hari 
< Bingh, Budhu; Bachi and Gaman and 
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that it was the naimés of these persons 
that he had'given tothepolice. He added 
that the police declined to accept his 
statemert, and that Chaudhri Fazal. Din, 
Sub-Inspector threatened him and that 
it was the result of this threat that he 
had implicated Puran Singh, Harnam 
Singh ard Gura in the crime. After the 
cross-examination of Jiwan Singh had 
finished he was declared a hostitle witness 
and was cross-examined by the Public 
Prosecutor. The statement that he had 
made before the. Committing Magistrate 
was transferred to the record of the Sessions 
Court unders, 288 of the Criminal Proce- 
dure Code. . 

It was contended on behalf of the appel- 
lants That as Jiwan Singh was declared 
to be a hostile witness at the trial and 
was thereupon cross-examined by the 
Public Presecutor the prosecution could 
not be allowed to derive any advantage 
from any part of his statement. Reliance 
was placed in this connection on two 
rulings ofthe Calcutta High Court Te- 
ported as Surendra Krishna Mondal v. 
Ranee Dassi (1) and Khijiruddin v. Emperor 
(2). Ithas been held in the case of Amir 
Zaman v. Emperor (3. that the statement 
of a witness made before the Committing 
Magistrate and transferred tothe Bes- 
sions record in accordance with the pro- 
visions of s. 288 of the Criminal Procedure 
Codeis not confined to purposes of corro- 
boration or contradiction of the evidence 
given before the Sessions Judge, but can 
ke acted upon precisely as if that evid- 
ence had been deposed to before the 
Sessions Judge. In the case referred to 
above one of the witnesses had given a 
statement before the Committing Magis- 
trate in favour of the prosecution but had 
retracted that statement before the learned 
Sessions Judge. The circumstances of thé 
reported case were therefore, almost 
identical with the circumstances ‘of the 
present case, It was heldin Abdul Ghani 
v. Emperor (4) that evidence recorded by 
the Committing Magistrate if admitted 
under s. 288, Criminal Procedure Code, 
at the trial must be treated as evidence 
for all purposes, even as the basis of th 
finding or verdict. It stands cn thesame 


(1) 59 Ind, Cas, 814; 47 C 1043; 24 O W N £60; 33 0 
L J 34 


(2) 92 Ind. Ces 442; A 1 R1926 Cal. 138; 53 O 
372; 42 O L J £04; 27 Cr. L J 266, 

(3) 83 Ind Cas, 831;6 L 199; A IR 1925 Lah. 
452; 26 Cr, L J 1245. ; 

(4) £O Ind.. Cas. 557; 53 C 18]; 420 L J 205; 26 
Cr, LJ 1077; A 1 R1926 Cal. 235, 
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footing as any other evidence before the 
Court of Session, and is to be considered 
as proper materials on which the verdict 
ora finding may be given. In Jehangir 
Ardeshir Cama v. Emperor 106 Ind. Cas. 
100 (5)- the Bombay High Court held that 
ifa witnessis declared to be hostile the 
Court can rely on that part of his state- 
ment which it considers tobe true. The 
statement of Jiwan Singh before the Commit- 
-ting Magistrate is substantive evidence in 
the case, andthe only question for deter- 
mination is whether this statement can be 
relied upon without independent corro- 
boration connecting each of the appellants 
with the commission of the crime. It 
must be conceded that where a witness 
has been demonstrably shown to bea liar 
his testimony must belooked upon with 
a great deal of suspicion and should not 
- ordinarily form the basis of conviction 
until itis confirmed by other witnesses, 
‘or is borne out by circumstances proved 
in the case excluding all reasonable chance 
of the innocence of the accused. In the 
present case Jiwan Singh is not merely 
a person who retracted his statement 
before the learned Sessions Judge, but he 
further agreed to give false evidence 
even before the crime was committed. The 
story put forward by him before the 
Committing Magistrate is in the highest 
degresimprobable asit involves the wound- 
ing of a member of their own gang by the 
appellants in order to revenge themselves 
against Hari Singh and his gang. In 
these circumstances it is essential to 
examine carefully the evidence relied upon 
bythe prosecution in corroboration of the 
testimony of Jiwan Singh. 
` Mastan Singh, P. W. No. 4, deposes 
that helives in Devidwara near Kaulsar 
bazar and that on the night of the 
occurrence he was returning from the 
Kaulsar tank after a bath at 2 4. m. 
when he saw the three appellants striking 
Gorkha. He further adds that he told 
the assailants not to strike the deceased, 
but they threatened him with dangs 
and he therefore proceeded towards the 
Devidwara. The learned Sessions Judge 
hes observed that admittedly Mastan 
Singh is not avery satisfactory witness 
and that to all intents and purposes he js 
a beggar. He did not see Jiwan Singh 
watching the incident from the roof of the 
stable and it does not seem to have been 
established on the record that he haq 


{5) 106 Ind. Oas. 100; 29 Bom. LR 996; A IR 1927 
Bow. 501;8 AI Or. R324; 28 Or,L J 1012. 
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any business ab the place of occurrence 
at 24.m. on April20. The finding of the 
learned Sessions Judge in respect of the 
unsatisfactory nature of this evidence has 
not been challenged in appeal by the 
learned Counsel for the Crown. 

The next witness in the caseis Karam 
Singh, P. W. No. 5. He depos that 
about 1-30 a.m on the night of the %occurr- 
ence he got up from the thara on which 
he was sleeping and saw the appellants 
sitting at the shop of a Bharbhujan who 
fries gram. Seeing themhe asked them 


‘the reason of their presence at that place. 


He was told by the appellants that they 
had come from the cinema, that Gorkha 
wasdrunk and that they had stopped fo 
According tohim Harnam Singh 
was armed with a Sota and Puran Singh 
with a knifé and Larka with a Kulhari but 
he did not ask them why they were carrying 
those weapons. It was brought out in 
cross-examination that the witness had -not 
mentioned his conversation with the 
accused to the police. The witness, therefore, 
replied that he had clasped his hands 
before the police and had made astatement 
to save his life. This witness sells bottles 
and makes Rs. 15 toRs.20a month. It 
was very fairly and properly admiited 
by the learned Public Prosecutor that his 
evidence doésnot materially advance thé 
case for the prosecution. 

Saddiq Ali, P. W.No. 6, was on patrol 
duty near the Kaulsar tank on the night 
of occurrence. He states that he saw the 
appellants andthe deceased sitting on thé 
steps ofthe Kaulsar tank sometime bet- 
ween J] p.m. and 24. m. on that night. 
He questioned the appellants ‘abcut their 
presence at the Kaulsar tank and was 
told by them that on account of mosquitoes 
they proposed to sleep in the open on the 
steps of the tank. He adds that he and 
Akbar Khan constable received orders 
to report at “C” Division Headquarters on 
April 20,as they had been on duty in 
in the locality that night. Akbar Khan 
was however, sent away as he had not 
come on duty till after 24.m but he was 
detained and his statement was recorded 
at about 5 P. m. The learned Sessions 
Judge has observed that the fact that the 
statement of Saddiq Ali constable was not 
recorded till April 22 is not of any parti- 
cular significance. Iam, however, of the 
opinion that the belated nature of the 
statement ofthis witness before the police 
detracts greatly from the valueof his 
testimony. : Wate os 


a 
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In view of the unsatisfactory nature of 
the direct evidence in this case it was con- 
‘tended on behalf of the Crown that the 
circumstances proved in the case eliminate 
all reasonable chance of the innocence of the 
appellants. At this stage it is, therefore 
necessary to examine the circumstantial 
evidence against eachof the appellants 
separai@ly. : 


Puran Singh. It is alleged that Har- 
- Dam Singh appellant left two pairs of 
shoes and half a bottle of liquor at the 
. house of Jiwan-Singh onthe night of the 
- occurrence and that these shces and the 
bottle of liquor were recovered from his 
house inthe presence of respectable wit- 
nesses. These two pairs of shoes are 
-alleged tobe of Puran Singh and Gaura 
_appellants. The appellants Puran Singh 
-and Gura denied the ownership of -the 
shoes, and no evidence was tendered to 
prove that these shoes belonged to themi. 
The learned Sessions Judge has observed 
that one of these pairs of shoes fits Puran 
Singh. It is not, however, clear why these 
-pairs of shoes should be left with Jiwan 
Singh as the houses of the appellants fall 
on the way. from Katra Dal Singh to the 
Darbar Sahib. Moreover it seems in the 
highest degree improbable that Harnam 
-Singh should carry the shoes of his com- 
panions and deposit them at the house of 
Jiwan Singh, and presumably keep his owr 
shoes with him. If these shoes -had ‘been 
deposited at the house of Jiwan. Singh, 
Puran Singh and Gura would have ac- 
companind Harnam Singh. In the absence 
of any evidence of the ownership of the 
shoes, the mere fact that one of the pairs 
of shoes fitted Puran Singh does not pro- 
vide any corroboration of the testimony 
of Jiwan Singh against Puran Singh. 
The only other piece of evidence against 
‘Puran Singh consists cf the discovery of 
-bloodsiains on his dhoti and shirt, In 
the first information report made by 
Puran Singh at the Police Station he had 
stated that he was also injured when his com- 
‘panion (the deceased Gorkha) was assaulted 
by Hari Singh's gang. He makes the same 
statement in Court and explains that hia 
shirt Ex. P.6 and dhoti Ex. P.5 got bes- 
meared with human blood as he had been 
injured by Hari Singh’s gang. Be that 
‘as it may, the mere presence of some 
stains of human blood on the shirt 
and dhoti of Puran Singh do not afford 
such valuable corroboration of the testi- 
“mony of Jiwan Singh as may eliminate 
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all reasonable chances of the innocence of 
Puran Singh. N 

Gura :—In the case of Gura the allega- 
tion of the prosecution ‘is that the blood- 
stained turban Ex. P. 9 was recovered 
from the search of his Baithak by Baland 
Khan, Head Constable, P. W. No. 19 and 
the chaddar Ex. P. 8 removed from his 
person was also blood-stained. Gura ex- 
plains that he had been suffering from 
dysentery and had also boils on his legs 
and that the spots of blood on his chaddar 
were due to these ailments. The statement 
made by Buland Khan, P. W. No. 19, 
before the Committing Magistrate was trans- 
ferred to the record of the learned Sessions 
The two statements of Buland 
Khan contain several discrepancies on very 


‘material points so far as the search of 


this baithak is concerned, and the witness 
has failed to explain these discrepancies.” 


‘Moreover, though the baithak was locked 


on April 20, it was not searched till 3 P. m. 
on April 31 and in any case the recovery 
of the turban: with afew blood stains on 


‘it from a baithak alleged to belong to Gura 


does not provide very material corrobora- 
tion of the testimony of Jiwan Singh. 
The case against Harnam Singh appel- 


lant is similar, and for the reasons given 


above I would hold that the direct evidence 
in his case also has not been corroborated 
in such material particulars as may un- 


-mistakably connect him with the murder 
‘of the deceased Gorkha. 


The leatned Sessions Judge has discus- 
sed the defence evidence in great detail 
and has held it to be worthless. After a 
careful examination of: this evidence I 
hold that the conclusions of the learned 
Sessions Judge in this respect are fully jus- 
tified 

For the foregoing reasons I am of the 
opinion that the guilt of the appellants 
has not been established beyond all reason- 
able doubt and I would, therefore, accept 
their appeals and order that they shall be 
set at liberty forthwith. 

Currie, J.—I agree. í 

N. Appeals accepted. 
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PRIVY. COUNCIL 
Privy Council Appeal No. 40 of 1932 from 
the Ouch Chief Court. 
March 21, 1934 
Lorp BLANESBUKGH, LORD ALNESS AND 
l Sir Jonn WALLIS 
Pandit SOMESHWAR DUTT 
‘ —APPELLANT . . 
: versus 
Pandit TIRBHAWAN DUTT AND 
ANOTHER — RESPONDENTS 


Limitation Act (IK of 1908), Sch. I, Art. 91— 
Plaintiff alleged to be under undue influence —Sutt 
to «cancel deed executed by plaintiff — Limitation 

_agaitist plaintiff—Whether begins to run from 
_ discovery by plaintiff of true nature of deed or from 
date when he escaped from the alleged undue influence 
“ Undue influence, elements of—Practice -— Privy 
~. Gouncil—Pleadings—Structure of pleadings not to 
be stressed too strictly. h 
. The period of three years permitted by Art 91, Li- 
mitation Act, begins to run not from the date on which 
the plaintiff, seeking to cancel or set asid: the instru- 
ment, escaped from the influence by wh ich, according 
to him, he was dominated, but from the discovery by 
the plaintiff ofthe true nature of the deed which he 
“had signed. Ram Janki Kunwar v. Raja Ajit 
Singh (3), relied on. . 
2 A deedwhich was according to the plaint, represent- 
.ed by the defendant to the plaintiff, to be a deed of 
_ management of his property only but which in truth 
was a deed of gift of his entire estate, was sought to 
be set aside on the basis of fraudulent misrepresen- 


tation by the defendant to the plaintiff of the charac-. 


ter of thedeed which the latter was invited to sign 
and did sign. No substantive case of undue irfluerce 
was raisea although the pleadings disclos:d that the 
weakness of mind of the plaintiff on the one hand 

-and the commanding position of the- defendant 
‘on the other. hand rendered the fraud feasi- 
ble. It appeared on evidence that the . plaintiff 
was not of weak intellect It also appeared that the 
deed was plain in its terms and wes duly explained 
to thé plaintiff before signature and was fully under- 
stood by him; 3 : 

Held, that the case of misrepresentaticn was not 
established but was in fact negatived; that even 
in so far as the plaintiff's case was based on undue 
-influence it failed inasmuch as the actsof undue 
influence must range themselves under one or 

- other of these heads: coercion or fraud Boyse v. 
Rossborough (2), referred to. , Í | 

Their lordships ‘of the Privy Council will be 
disinclined to stress the ‘structure of the pleadings 
ina suit too strictly, if fair notice of thecaseto bé 
made by the plaintif has been given, and issue has 
“been joined on an enguiry but faintly adumbrated 
in the pleading. Mc Loanv Mc Kay (1), referred to. 

Messrs. A. M, Dunne, K.O. and Pringle, 


for the Appellant. < a 
Messrs. L. DeGruyther, K. CO. and W, 
Wallach, for the Respondent. 


Lord Alness.—This suit in the Court of 
the Subordinate Judge of Gonda out of 
which this appeal arises was brought by 

' tayo plaintiffs (1) Pandit Tirbhawan Dutt, 
and (2) Thakur Jai Indar Bahadur Singh, 
with whom the first plaintiff, before ite in- 
stitution, entered intoan agreement, whereby 


Somisnwak Dutt V, TIRBHAWAN DoT? 


149 1:0 
the second plaintiff undertook .to pay the 


costs of the suit, on the footing that'he > 


should receive half of the property recover- 
ed in the proceedings. The Chief Court 


of Oudh, from which this appeal comes, | 


have held that that agreement was not in 
the circumstances champertous. It is un- 
necessary that their Lordships should 
express any opinion on this . p@nt, and 


-3 


they refrain from doing so. The suit was% A 


directed against Pandit Someshwar Dutt, 
the elder broiher of plaintif No: 1. Its 
object was to ‘recover possession of certain 
properties which the plaintiffs allege-are 
being wrongly retained by fhe defendant. 


The learned Subordinate Judge, by decree ' 


dated September 9, 1929, dismissed the 
suit. On appeal the Chief Court of Oudh, 
on October 13, 1980, 
decreed it. The defendant appeals. ; 
In the sequel, inasmuch as plaiati 
No. 2 has no concern with the merits of the. 


in substance , 


`~ 


case, plaintiff No. 1 will be „referred toas , 


ne plaintiff’ where that expression is 
used. , . at 
In 1894 the mother of the plaintiff and the 


defendant died, survived by her husband, 
and by the two sons referred to. They 
became jointly interested on her death in 
certain immovable property left by her. 


The defendant was born on December 22, 


1887; the plaintiff was born on April 29, 1890, 


After their mother’s death, their tather ~ 


managed the property of the infant children 
till his death in 1999. In that year the District 
Judge appointed the uncle of the plaintitf and 


.defendant guardian of theif persons and 


property. T'he plaintiff and defendant both 
married at. an early age—the plaintiff's 
wife being one Ram Dulari, with a brother 
by name Badri, whose questionable activi- 
ties are very prominent in the subsequent 
history of the plaintiff.- In December, 1908, 


aw 


the defendant - attained majority, and ih "N 


1909 his uncle was discharged from his 
office as guardian of the person and prop- 
erty of the defendant, and also from his 
Office as guardian of the property of the 


-plaintiff. In March, 1911, the family, other 


than the plaintiff, went to Mussoorie. On 
April 29, 1911, the plaintiff attained majority 


and onthe same date his uncle applied $, 


for and obtained a discharge from the 
office of. guardian of his persun, In July, 
1911, the defendant and the plaintiff execut- 
ed a general power of attorney in favour 
of their. ex-guardian, authorising him to 
manage -the.property -on behalf of both. 
Thinking, apparently, that the registrar 


might raise some question -about the 7 


~ 


. which were not regarded as creditable. 


` 


“in this case, and need not, 
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mental capacity of the plaintiff because of 
his appearance’ or otherwise, a certificate: 
was obtained from Colonel Rennie, at the 
instance of the defendant, affirming the 
mental capacity of the plaintiff. The docu- 
ment was duly registered. 
` In May, 1911, the plaintiff had joined the 
family papiy at Mussoorie. Then followed 
some tror®le with the plaintifi’s wife, who 
had disappeared under circumstances 
In 
point of fact, to avoid scandal, it was given 
out that she was dead.. In February, 1912, 
the plaintiff's wife took proceedings for 
the recovery of certain lost jewellery, but 
these have no direct bearing onthe issues 

therefore, be 
referred to in detail. 

Next followed, in June, 1912, a partition 
suit, in which the plaintiff, at the instiga- 
tion of Badri, scught to obtain his half 


“share in the property held jointly by him 


and his brother. This suit was defended 
by Someshwar Dutt on the alleged 
ground, amongst others, that the plaintiff 
was insané and an idiot. It was 
ultimately compromised andthe property 
was equally divided between the plaintiff 
and the defendant, 

On June 298, 1912, the defendant applied 
to have the family property placed under 


. the care of the Court of Wards, asserting 


again that the plaintiff was quite incapable 
of managing his own, affaiis. After cer- 
tain procedure, the petition was ultimate- 


‘ly refused. In connection with these pro- 


ceedings certificates regarding the mental 
state of the plaintiff were obtained, and 
they have been much canvassed before the 
Board. The plaintiff, still being under the 
influence of Badri, then proceeded to bond 
his share in the family property, in order 
to obtain loans from moneylenders at a 
high rate of interest. : 

In May, .914, the plaintiff, escaping from 


- Badri and his surroundings, came to live 


with the defendant at Sitapur. On May 12, 
1914, the piaintiff executed a power of at- 
torney in favour of his uncle as his man- 
datory. 

On May 15, 1914—a critical date—the 


_ plaintiff executed a deed of gift of his 


whole property in favour ofthe defendant; 
and, of even date, the defendant undertook, 
by deed, subject to certain conditions, to 
maintain the plaintiff. On this, mutation 
proceedings followed, and the defendant 


was entered on the register, instead of the. 


’ plaintiff, as now being in possession of 


` the latter’s property; 


In these mutation: 
149—61 & 62 
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proceedings the -plaintiff admitted that he 
had executed a deed of gift in favour of 
the defendant. 

Thereafter certain proceedings were in- 
stituted by the plaintiff against Badri and: 
other persons. It is unnecessary to resume 
them in detail. What is more important 
is that, in August, 1917, the plaintiff insti- 
tuted proceedings against the defendant, 
alleging that the latter was not paying 
him the allowance due to him under the 
deed of maintenance to which reference 
has already been made. ae 

Such, in brief and scanty but, for present 
purposes, probably sufficient-outline, is the: 
history of the proceedings which led -up 
to the suit out of which this appeal arises, 
the object of which was to get rid of the 
deed of gift of May 15,1914. `. 4 DA 

The problem with which, in reference t0' 
that anit, the Board is in limine confronted! 
is to determine the ground on which it is ` 
based. That basis must, of. course, be 
sought for and found in the plaint and re- 
lative pleadings. Soregarding the enquiry, — 
their Lo:dships are satisfied that the Sut- 
ordinate Judge was right in holding that 
the basis of the suit is fraudulent misrep- 
resentation by the defendant to the plaint- 
iff of the character of the principal deed: 
which the latter was invited to sign, and 
did sign. It was represented by the de- 
fendant to the plaintiff, according to the 
plaint, to bea deed of management of his 
property only, whereas in truth it was a deed. 
of gift of his entire estate. Having regard 
to the structure of paras. 10 and 13 of the: 
plaint, dnd the rejoinder made, in which 
the plaintiffs themselves declare that the 
limitation period applicable is one- of 
12 years, the basis of the suit seems to- 
their Lordships to be a matter which is 
too plain for argument. The deed, owing 
to the fraudulent misrepresentation by thé 
defendant of its nature and effect. is said 
to have been a nullity, and not therefore 
binding on the plaintiff. No substantive 
case of undue influence, to which a limita- 
tion period of three years would have been 
applicable, and the result of which, had if 
been exercised, would have been that the 
deed was voidahble only, is raised. Their 
Lordships agree in that matter with the 
Subordinate Judge and differ from the 
Chief Court. - .. ; s 
. The pleadings do, however, disclose that; 


“while fraudulent mĘ:srepresentation is thè 


basis of the claim made, the weakness of 
mind of the plaintiff on the one hand, and 
the commanding position of the defendant} 
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on the other hand are alleged to have ren- 
dered thefraud feasible. These allegations 
appear to their Lordships to be mevely an- 
cillary to the maincharge, and do not pre- 
sent a substantive case of undue influence. 
Their Lordships are disinclined to stress 
the structure of the pleadings in a suit too 
strictly, if fair notice of the case to be 
made by the plaintiff has been given, and 
issue has been joined on an enquiry but 
faintly adumbrated in the pleadings (cf. 
McLeon v. McKay (1).) Even so, their 


Lordships cannot differ from the conclu-. 


sion on this‘matter at which the Subordinate 
Judge arrived. 

Inthat view, the most convenient avenue 
of approach tothe problem before the Board 
will be to enquire how stands the evidence 
regarding (a) the alleged mental deficiency 
of the plaintiff, and (b) the domination 
over him said to have been exercised by 
the defendant—these being regarded as 
but ancillary and introductory to the main 
charge. 

On the question of the mental condition 
af the plaintiff there is a large mass of 
evidence—much of it of a meticulous and 
unhelpful character. Certain facts, however, 
stand out and do not admit of discussion. 
or debate. This suit is, as has already 
been stated, instituted by two plaintiffs. 
The first plaintiff is tendered as a person 
in full possession of his senses, who does 


not need to invoke the aid of a next friend, 


and who comes into Court avowing that he 
has made acertain agreement relaling to 
his property with the second plaintiff (an 
associate, it is suggested, of Badri), which 
he must, in the circumstances, be assumed 
to have understood. The actual case made 
for the plaintiff is that he is a fool. The 
complexion of the present suit, as explained, 
affords a bad start io a case of that kind, 
But there is more—much more— than that. 
All that the plaintiff has said and done 
for a number of years would seem to 
belie the idea that he is a mere puppet 
or a simpleton. He gave evidence for five 
days before the Subordinate Judge in these 
proceedings, and the Judge, in language 


which it may not be possible to ap- 
plaud as entirely feliciteus, held him 
merely to be “a little below the 


ordinary type of sense” (p. 235). That 
evidence, which their Lordships have care- 
fully read and weighed, cannot, they think, 
be reconciled with the view that the 
plaintiff is a simpleton. He withstood 


soe (1874) 5 P O 327 at p 337; 29 L T 352; 21 W R 
(I : 
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- Cross-examination on a number 
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of com-: 
plicated transactions better than many men 
vf normal intelligence could do. More- 
over, the plaintiff instituted, over a period 
of years, one Court proceeding after an- 
other, some of which are detailed in the: 
statement of facts supra,. and one of 
which included a suit for his proper 
maintenance by the defendant @nder one 
of the deeds which he (the plaintiff) now 
seeks, to impeach and avoid. The plaint- 
iff, moreover, entered into a variety of 
agreements, with which he does not quar- 
rel; and in many other ways he demon- 
strated his capacity and intelligence. As 
regards the medical evidence, a number 
of doctors were examined—several for the. 
plaintiffs and several for the defendants: 
—as to the plaintiff's mental state. The 
earlier certificates, to which reference has: 
already been made, were also canvassed. 
and it is enough tosay that the net yield. 
of their testimony, in their Lordships’ 
opinion, may be fairly regarded as neutral. 

In the result, their Lordships agree. 
with the Subordinate Judge in affirming 
the plaintiff's mental capacity, and in ne-: 
gativing, as he plainly did, the issue whe- 
ther the plaintiff is of weak intellect, 

As regards the alleged domination’ of 
the plaintiff by the defendant—treating 
that question also as ancillary to the main. 
question of fraudulent misrepresentation 
—their Lordships cannot discover any 
evidence of pressure, far less of coercion, 
exercised by the defendant over the plaint- 
iff. The latter does not in terms assert 
any such pressure or coercion. He, no 
doubt, says that he signed the deeds im- 
peached “at the instance of my brother”; 
but that is far short of a case to the 
effect that the defendant, taking advant- 
age of his superior position, impetrated 
the deeds from the plaintiff. The plaint-. 
iffs, in the opinion of the Board, seek to 
substitute an atmosphere of _suspicion for 
clear and definite evidence of the case 
which they propound in their pleadings. 
This will not, in the opinion of the Board, 


0. 4 : 

Their Lordships, accordingly, unhamper- 
ed by any proved weakness of mind on 
the part of the plaintiff, and by any 
proved domination over him by the de- 
fendants, proceed to the main inquiry 
in the suit, which is this—Does the evi- 
dence disclose that the deed of gift was 
obtained by the defendant from the plaint- 
iff by fraudulent misrepresentation of its 
character? Of misrepresentation, fraudu-, 
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lent or otherwise, there is in this case no: 


substantive evidence at all. Indeed, the 
plaintiff in his testimony nowhere makes 
that charge. In any event, it is negativ- 
ed by the defendant's evidence. The deed 
is plain in its terms, and was, on the evi- 
dence, duly explained to the plaintiff be- 
fore siggeture, and was fully understood 
by him. “Their Lordships cannot refrain 
from adding that the Chief Court did 
not accurately state the issue in the case— 
(p. 277). It was an issue of fraudulent 
misrepresentation—nothing less, nothing 
more. 

Their Lordships accordingly have no 

hesitation in agreeing with the Subordi- 
“nate Judge that the case of misrepresen- 
tation which the plaintiffs set out to prove 
is not established. Indeed, in their Lord- 
ships’ view, it is negatived. Their Lord- 
ships desire to add that, having carefully’ 
scrutinized the judgment of the Ohief 
Court, they have been unable to dis- 
cover that that Court differed from the 
Subordinate Judge in his finding on this 
topic. 

Their Lordships think it proper to deter- 
mine whether the attitude of the defend- 
ant to the plaintiff was that of an 
altruist or of a villain. Counsel for the 
plaintifis “did not hesitate to espouse the 
latter theory, and attributed to the de- 
fendant a series of ingenious machinations 
which, ascording to their contention, bear 
out that view. Their Lordships cannot, 
however, accept that contention, which 
appears to be disconform from the view 
which was adopted and expressed by the 
Chief Court—a view fully borne out by the 
evidence. 

Their Lordships are therefore prepared 
to hold, and do hold, that, regarding the 
plaintiffs substantive, and indeed only, case 
as one of fraudulent misrepresentation, that 
case fails. : 
“The Board are, however, unwilling to 
rést their decision’ solely upon a view 
which depends largely on the state -and 
structure of the pleadings. They are-there- 
fore willing to assume—contrary to the 
view already expressed, and contrary also 
to the view of the Subordinate Judge— 
that a substantive case of undue influence 
is open to the plaintiff on the pleadings. 
Their Lordships would in the first place 
observe that the Chief Court, as they read 
their judgment, do not affirm that, on 
the evidence, a case of undue influence 
has been established. The Chief Court 
ride off on what-they describe as a ques- 
we ` 
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: tion of jaw relating to undue influence 


without in terms. affirming its existencee 
Now their Lordships have already expres- 
sed the opinion that, treating the case of 
undue influence as ancillary to the sub- 
stantive case of fraud, the latter case is 
not made out by the evidence, and they 
do not propose to repeat in this connec- 
tion what they have already said. The 
evidence for the defence, moreover, which 
their Lordships are prepared to accept, 
négatives any such case—assuming, Con- 
trary to their Lordships’ opinion that a 
prima facie case of undue influence had 
been made out in evidence by the plaint-’ 
iffe. On what is connoted by the phrase 
“undue influence,” Lord Cranworth in the 


case of Boyse v. Rossborough (2) said: 

“It is sufficient to say that, allowing a fair lati- 
tude of construction they must range themselves 
ander oné or other of these heads—coercion or 

aud. 


Of neither is there, in their Lordships’ 
opinion, evidence in this case. Accord- 
ingly the plaintiffs’ case, in so far as 
based on undue influence, assuming it to 
be open to them, like their case on fraudu- 
lent misrepresentation, also fails. eee 

One further consideration on this head 
falls to be mentioned. If a substantive 
case of undue influence may be deemed— 
contrary to their Lordships’ view—to have 
been disclosed in the pleadings, and estab- 
lished in evidence, then the present suit is 
plainly barred by time, as the Subordinate 
Judge held. Inthe view taken by their 
Lordships, the plaintiff, not. being of weak 
intellect, was aware of the character of the 
transaction at the date when it was entered 
into. But, apart from that, the plaintiff, on 
his own confession, became aware of..the 
true character of the deed which he signed 
within a few months of its execution (cf.. 
p. 37. It was suggested that the phrase, 
“a deed of gift” may be ambiguous, and 
that in a sensea deed of management may" 
be regarded as a.deed of gift. But, éven 
assuming that to be so, the-plaintiff makes 
it quite clear, in the passage cited, that he’ 
came to know,a few months. after its: 
execution, that he had signed, not a deed of 
management, but a deed of gift of his 
property. If that beso, the suit is plainly 
out of time, andis barred by Art. 91 of the 
Limitation Act. cf. Rani Janki Kunwar v. 
Raja Ajit Singh (3). -The error into which’ 
the Chief Court fell, in their Lordships’: 


C) (1754) 6 H LO 2 at p49: 26LJI Gh, 255; 3 Jur, 
(N.s ) 373:5 WR414;103R R1. : ; 
(3) 14 I A 148; 15 O 58; 5 Sar, 92; 12Ind. Jur, 9 
(P 0). Le ra ia J d 
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years permitted by the Limitation Act 
began to run, not from the discovery of the 
plaintiff of ihe true nature of the deed 
which he had signed, but from the date 
when he escaped from the influence by 
which; according to the plaintiff, he was 
dominated. Whether the facts as proved 
bring the claim within the limitation 
- period even on this view is a question on 
which their Lordships express no opinion. 
It suffices to say that for the doctrine of 
the Chief Court their Lordships are unable 
to find any sufficient justification. . 
_-° Their Lordships will therefore humbly 

advise His Majesty that the appeal of the 
defendant should ke allowed, and that the 
decree of the Subordinate Judge of the 
September 9, 1909, be restored. It follows 
that the cross-appeal falls to’ be dismissed. 
The plaintiffs must pay the costs here and 
in the Chief Court. 


-N. 4 Appeal allowed. 
- Solicitors for the Appellant:—Messrs. 
Rankin, Ford & Chester. 

Solicitors for the Respondents:—Meesrs. 
T. L. Wilson & Co. 


ALLAHABAD HIGH COURT i 
‘ Second Civil Appeal No. 1216 of 1930 
October 24, 1933 
-` MUKERII, J. 
Rai Bahadur Mr. MAN SINGH— 
PLAINTIFF—APPELLANT 


| versus é ` 
Pandit JAGAT NARAIN AND OTBERS — 

: . DEFENDANTS—RESPONDENTS `. 
Agra Tenancy Act (111 of 1926), ss &4 (1) (a), 85, 
-198—Groveeholder—Whether can build a grove- 
land—Custom. : : ms 
The defendants Nos, land 2 held the land in suit 
with trees thereon as grove-holders but in con- 
travention of the purpose for which the land was let 
out to them, they allowed defendant. No. 3 to 

_éréct a building on the land: 
` Held, that ifthe defendants No, 1 and 2 be grove- 
holders then they would be occupancy tenants whose 
lease would expire when the land ceased to be a grove 
land. The original holding was under a title which 
permitted a grove-holder to plant trees only; the 
original grant did not carry with it aright toerrect 
a building. If that had been the case, the lease would 
have been a building lease and nota lease to planta 
grove, Thatbeing £o, the erecticn of a Luildirg is 
clearly an act detrimental to the purpose for which 
the land has been let within the meaning of s. F4, 
sub-s. (1) cl. (a) of the Agra Tenancy Act. The 
result is that the defendants have laid themselves 
open to be ejected either from the -entire grove 
or at least from. a part of it unless the Court 
chooses to grant Compensation and impose conditions 
E ge deste “y 
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inaccordance with s 85 of the Agra Tenancy Act. There 
cannot be any custom which would allow defendants 


to build in the grove-land for it will be inconsistent 
with the nature of the tenure of a grove-holder. 


S.C. A. froma decision of the District 
Judge, Allahabad, dated May 19, 1930. 
“Dr. K. N. Katju and K. Verma, for 
the Appellant. < : 

Mr. Ambika Prasad Dube, for the Respond- 
ents. - x 
Judgment.—This appeal is on behalf 
of one of the plaintiffs and’arises out ofa- 
suit instituted ir the Revenue Court for the 
ejectment of the first, three defendants. 

The allegation in the plaint was that 
defendants Nos.’ l'`'and 2 held the 
land in suit with trees thereon as _grove-. 
holders but in contravention of the purpose 
for which the land was let out to them, 
they allowed defendant No. 8 to erect 
a building on the land. f 

The defence was manifold, but the, 
principal points taken were that de- 
fendants Nos. 1 and 2 were proprietcrs 
of the land having purchased. it at an 
auction sale;. that- they erecied several 
buildings thereon; that under a cusiom. 
they were entitled to erect buildings and 
that the suit was jarred by limitation, 


_inasmuch as the building complained. of 


fey 


had existed for 15 months prior to the _ 


institution of the suit. 

The learned Assistant Collector -in- 
spected the locality,- examined witnesses 
and came to the conclusion that the build- 
ing was of a standing of less than one 
year and decreed the claim in respect 
of the site of the house alone. The 
defendants appealed and there was a 
cross-objection. The appeal was allowed, 


. and the cross-objection was dismissed, 


The learned District Judge held that 
defendanis Nos. 1 and 2 being grove- 
holders, were entitled to erect buildings 
op any portion of the site, of the grove 
which had become vacant and that the 
building could stand till the whole of the 
site of the grove became vacant and the 
rights of the grove-holders ceased to exist. 
Before the lower Appellate Oourt the 
plea that the defendants were proprietors 
of the land was abandoned and’ was 
not even taken in the grounds of appeal. 
` The learned Judge in the Court below 
did not consider the plea of limitation 
and the plea that by a custom the 
defendants were entitled to build, although 


both. the points were taken inthe memo- > 


randum of appeal. 


One of ‘the plaintiffs has come as the. 
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appellant and the other plaintiff has been 
made a pro forma respondent. 
_ It has been argued that the 
ants Nos. l and 2 are grove-holders within 
the meaning of s. 198 of the Tenancy 
Act of 1926 and that being so, they are 
‘In the position of a non-occupancy tenant 
and are subject to the provisions of s. 84 of 
` the said act. ` 

This @gument, which has been shortly 
stated, is well founded. The expression 
“grove-holder” is defined in s. 196 of the 
Tenancy Act of 1926, as 


“a person to whom land has been let or granted 


by a landlord......,.. for the purpose of planting a 
grove. .....” 
The defendants Nos. 1 and 2 cannot 


be anything but a grove-holder. They set 
up the plea of ownership, but that plea 
was not substantiated. 

If the defendants Nos. 1 and 2 be 
grove-holders, then they would be occup- 
ancy tenants whose lease would expire 
when the land ceased to be a grove land. 
The learned Counsel for the respondent 
argues that on account of the custom, 
which has been set up and on which no 
finding has been arrived at, the grove- 
holder will not bean occupancy tenant. 


Supposing for the moment that there 
is a custom by which a grove-holder is 
‘entitled to build on the site left vacant 


by a dead tree, how can it be said that. 


the grove-holder holds under any title 
other than the title of a non-occupancy 
tenant conferred on him by s. 197, cl, (a)? 
The original holding is under a title 
which permitted a grove-holder to plant 
trees only. It is not alleged that the 
original grant canied with it a right 
to erect a building. If that had been 
the case, the lease would have been a 


building lease and not a lease to plant. 


a grove. On the finding ofthe first Court 
which has been acquiesced in by the re- 
spondents, the position of the respondents 
is that of grove-holders and no better. 

- The purpose for which the land has 
been let tothe defendants is the purpose 
of planting a grove. That being so, the 
erection of a building is clearly an act 
detrimental to the purpose for which the 
land has been let within the meaning of 
s. 84, sub-s. (1), cl. (a) of the Tenancy 
Act. 

The result is that the defendants have 
laid themselves open to be ejected either 
from; the.-entire grove land or at least 
from~a.part of it, unless the. Court chooses 
to grant compensation and impose condi- 
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_tions in accordance with s. 85 of the Tenancy 


defend- ` 


Act. i 

The learned Counsel for the respondents 
has argued that two issues should be 
remitted to the Court below, one as to 
limitation and the other as to custom. 
The question of limitation has not been 
considered by the Court below, and there 
is nothing to indicate thatit was definite- 
ly given up. As regards the question of 
custom, it is inconsistent with the nature 
of the tenure of a grove-holder. As I° 
have said, it is not the defendants’ case 
that the original lease was a building 
lease. The plea of custom, therefore, must 
be brushed aside. If it had been neces- 


sary to do so, I would have decided it. - 


on the material that is before me, al- 
though the Court below has not expressed 
any opinion on it. 

Besides the question of limitation, it is 
necessary to obtain from the Court below 
an expression of its opinion as to what 
compensation may be allowed to the 
plaintiffs if this Court decides that in the 
circumstances of this case an award of com- 
pensation and an award of costs would be 
the proper remedy. f 

It has been alleged that certain old 
buildings stand on the land, namely, a 
temple and certain houses, - besides the 
one complained of. For the purpose of 
deciding the question of limitation the 
ages of the older buildings will have to 
be ascertained as also of the building 
complained of, because, if the building 
complained of is less than one year old, 
the plaintiffs will be entitled to their 
remedy, although any claim based on 
the older buildings might be barred by 
time. 

I remit the following issues to the Court 
below for trial :— ae 

(1) Whether the suit: is barred. by. 
time ? ; 

(2) In case the compensation be deemed 
to be a fair remedy to be granted by 
amount 
awardable to the plaintiffs? (For the 
purpose of ascertaining the amount of 
compensation the Court will take into its 
consideration the area of the land covered 
by the building complained of.) 

On issue Mo. (2) alone parties will be 
entitled to adduce evidence. Two months 
are allowed for returning the findings, 
and “10 days will be allowed to file 
objections. i : 

D. Case remanded, 
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_ ALLAHABAD HIGH COURT . 
Second Civil Appeal No. 666 of 1930 
December 23, 1932 
Kine a D Taom, JJ, 

BEHARI LAL—Puatntire— 

>a APPELLANT 

< VETSUS 
CHHOTE AND otus«s—Dzrendants— 

RESPONDENTS 
Easements Act (V of 1282, s 52—Test to deter- 
mine if only license is granted— Exclusive right of 

occupation given—Whether amounts to demise. 

The important criterion for determining whether 
the donee was amere licensee or whether some 
interest in the property has been transferred to him 
is to see if' exclusive possession is granted. If the 
effect of the instrument is to give the holder an 
exclusive right of occupation of the land, though 
subject to certain reservations or to a restriction of 
“the purpose for which it may be used, it isin law a 
“demise of the land itself. Glewood Lumber Co., 


Ltd. v. Phillips (1) and Sharif Dadumiyaji v. 
Emperor (2), relied on. 


S. C. A. from a decision of the District 
Judge, Allahabad, dated January 27, 1930. 


Messrs. Mukhtar Ahmad and K. Verma, 
for the Appellant. 


_ Dr. K. N. Katju, for the Respondents. 


Judgment.—This is a plaintiff's appeal 
arising out of a suit for possession of a 
house. The property in suit belonged to 
Sheo Dayal who was a cousin of Thakur 
Prasad. Thakur Prasad had one son 
Behari Lal by his first wife and four sons 
by his, second wife. By a private arrange- 
ment it was provided that Behari Lal 
should live with Sheo Dayal and should 
succeed to his share of the property and 
that the four sons of Thakur Prasad by 
his second wife should be the cwners of 
Thakur Prasad’s property. 

In 1892 Sheo Dayal executed a deed of 
gift in favour of one Bhola Nath. The 
donor recites that he had brought up 
Bhola Nath from his childhood and he had 
been obedient and diligent in service to 
him and had worked at the shop which 
was the subject-matter of the deed of 
gift. . The donor goes on to say that as 
he is very much pleased with Bhola Nath 
and anxious to provide for his permanent 
maintenance, therefore, he makes a gift 
of the entire stock in trade, account books 
and outstandings due to the shop specified 
éxcepting the pucca shop itself. It is 
provided that the donee shall remain in 
“proprietary possession from generation to 
generation of the stock in trade, account 
books and of the outstandings and that 
he hall have the right to keep the s‘ock 


BEHARI LAL V. CHHOTE 


‘close the said business 


149 10 
in trade in the said pucca shop and to 
sell his goods in the shop but he shall 
‘under no circumstances have power to sell 
or make any other kind of transfer of the 
pucca shop. Para.8 recites: 

“That as long as the donee or his sons or heirs 
continue to carry on the business of the said shop 
and the sale of goods aud merchandise therein, till 
then, | and my heirs will ailow it to be carried 
on therein, but whenever the donee or his heirs 
and the sh becomes 
vacant, then L or my heirs will reenter into the 
possession of the said shop.” f 

Bhola Nath entered into the possession 
of the shop in question in accordance 
with the deed of gift and Sheo Dayal died 
in 1893. Sheo Dayal’s property passed to 
Behari Lal, the plaintiff, in accordance 
with the terms of the family arrangement. 
The plaintiff has brought this sait against 
the defendants, who are the heirs of Bhola 
Nath, on the allegation that the business 
of the shop has allogether been stopped 
and that in accordance with the conditions 
laid down in the deed of gift executed 
by Sheo Dayal in 1892, the plaintiff is 
entitled to take possession. of the pucca 
shop. The suit was defended inter alia 
upon the ground that the business of ‘the 
shop still continued and that the plaintiff 
was not entitled to take possession of the 
shop in such circumstances. The main 
contention between the parties was whe- 
ther the business of the shop had stopped 
or whether it was still continuing. Both 
the Courts below have concurrently found 
that the shop was not closed andthat the 
business was still continuing and on that 
ground the plaintiff's suit was dismiss- 
ed. 


In second appeal it has been argued 
for the plaintiff that because the defend- 
ants were mere licensees the plaintif was 
entitled to revoke the license and the suit 
should have been decreed. The plaintif 
did not in his plaint take up the position 
that the defendants were mere licensees 
and that he was entitled to revoke the 
license and re-enter into possession of the 
premises whether the business was closed 
or no; closed, His case was that in ‘ac- 
cordance with the deed of gift the plaintiff 
was entitled to re-enter upon the premises 
if the business of the shop were closed 
and that as the business had, in fact, 
been stopped, therefore, he was entitled 
to reenter. As the main issue between 
the parties, whsther the business had or 
had not been closed down, has been decided 
against the plaintiff -he now adopts the 
position that he is nevertheless entitled to 
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succeed upon other grounds. The main 
question raised in this appeal is whether 
the defendants are mere licensees and 
whether the plaintiff is entitled to revoke 
the license notwithstanding the fact that 
the business of the. shop is still being 
carried on. : 


We have heard the arguments of the 
earned @Counsel on koth sides and have 
come to the conclusion’ that the deed of 
gift executed by Sheo Dayal created more 
than a mere license in favour of Bhola 
Nath and amounted to the transfer of. an 
interest in the property in suit. In the 
first place it is clear that the donor did 
not intend that a purely personal relation- 
ship should be created between himself 
and Bhola Nath which would be terminated 
by the death of either party. It is ex- 
pressly stated that so long as the donee 
‘or his heirs continue to carry on business 
so long the donor and his heirs will allow 
the. business to be carried on in the pucca 
shop. This shows -that the donor con- 
templated the grant of something more 
than a mere personal permission applicable 
only to himself and to the donee personally. 
In the second place it: is clear that under 
the terms of this deed of gift the donee 
was to have the right of exclusive posses- 
sion of the pucca shop. This is, in our 
opinion, the important criterion for deter- 
mining whether the donee was a mere 
licensee or whether some interest in the 
property had been transferred to him. 


On this point the respondent has relied 
strongly upon the case of Glewood Lumber 
Co, Lid. v. Phillips (1). This was a case 
decided by their Lordships of the Privy 
Council. A licensa had been granted by 
Government giving an exclusive right of 
occupation of land though subject to 
reservations or to a restriction as to its 
user, It was held thit such a license is 
inlaw a demise of land. Their Lordships 
say after a discussion of the terms of the 
0-called license : 

‘ “It is not, however, a question of words but of 
substance. lf the effect of the instrument is to 
give the holder an exclusive right of occupation 
of the land, though subject to certain reservations 
or to a restriction of the purpose for which it 


may be used, it is in law a demise of the land 
itself.” - 


In that particular case the license was 
for the purpose of cutting timber on the 
land but we do not think that any dis- 
tinction can be made between the facta 


ih (D (L904) A O 405; 71301 P O 62; 20 TL R53 ; 90 
LTI. .: : BP caine a ae 
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of that case and the case which. is -now 
before us.on the ground that the purpose 
for which exclusive possession of the 
property was given, was a different purpose. 
In the case before us the donee was given 
exclusive possession of the pucca shop for 
the purpose of keeping his stock in trade 
and for carrying on business therein. In ' 
accordance with the ruling of their Lord- 
ships we think that the effect of the 
deed ‘of gift being to give the holder 
an exclusive right of occupation of ‘the 
shop, although subject to certain reserva- 
tions and to a restriction of the purpose 
for which it may be used, amounts .in 
law to a demise of the shop itself. It 
must be noted that the deed of gift was 
a registered document and no difficulty. 
arises regarding the possibility of a trans- 
fer on the ground of non-registration. This 
decision was followed by the Bombay High 
Court in Sharif Dadumiyaji v. Emperor 
(2). Their Lordships held that : i 

i The main test for deciding whether a person is a. 
licensee of a property or a lessee is that of exclusive 


possession.. lf the effect of the agreement is to give 
exclusive possession to thé holder though subject to 
certainreservations then it is a lease; if the agree- 
ment is merely for the use of the property in & cer- 
tain way and on certain terms while it remains in 
the possession and-control of the owner, it is a 
license” =. 7 TO La : ` 

In the case before us, it is clear that the 
donee had exclusive possession and control 
of the shop.so long as he carried on- busi- 
ness therein. -He was made; responsible 
for repairs and he certainly had the right to 
exclude every one, even the lawful owner, 


‘On these facts we think it must be held 


that the effect of the: deed of -gift was „tó 
create more than a mere licence and to 
transfer an interest in the pucca shop, 
namely,the right of exclusive possession 
and enjoyment. In the present case.: it 
‘would not amount to a lease as no. rent 
was reserved but it would amount to a gift 
for a certain period and subject to certain 
conditions. In our opinion, thereforé, the 
arguments advanced for the appellant on 
the ground that the defendants were mere 
licenseeshave no forceas their position is 
more than that of mere licensees, they aré 
the transferees of an interest im immov- 
able property. A 


The second ‘ground of appeal is that 
under the award Sheo Dayal had only a 
life interest inthe -property and the plaint- 
iff is not bound by any grant or licénse 


(2) 126 Ind. Cas. 872; AIR 1930 Bom. 165; 32 
Bom. L R 332; 31 Cr. LI 1100; Ind. Rul. 930) 
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made by Sheo Dayal. This is anew point 
which was not raised in either of the Courts 
below. Inour opinion, the appellant was 
not strictly. speaking, entitled to raise a 
new point like this at the present stage but 
we did consider the language of the 
arbitration award and have not been able 
- to find any such language as could be 
interpreted asrestricting Sheo Dayal's right 
of ownership during his life-time. It was 
laid down that after his death Behari Lal 
was to bethe owner and possessor but this 
does not mean that Sheo Dayal's interest 
was cut down to a mere life estate. We 
think there is no force in this ground of 
appeal. The result is that we dismiss the 
appeal with costs. 


N. < Appeal dismissed. 


eee mama 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal 
No. 1360 of 1932 ` 
January 6, 1933 
toa, iaiia Jat Lat, J. 
BEANT LAL AND OTHERS—DECRER-HOLDERS 
- — ÅPPELLANTS 


‘ VETSUS 
~ Musammmat NIHAL DEVI- Jupemenr- 
DEPTOR—RESPONDENT 
- Civil Procedure Code (Act V of 1408), O. KAT, r. 18 
—Adjustment of decrees by set off—Conditions— Decree 
to be adjusted, if should be capable of execution at 
time of adjustment, 

UnderO XXI, r. 18, Civil Procedure Code, a decree 

to be adjusted should be capable of execution at 
- the time when the adjustment is made, 

A decree for maintenance was passed and under it 
maintenance was payable partly immediately and 
partly periodically. Another decree was passed 
against the woman in favour of those against whom 
the maintenance decree was passed: 

Held, that in case of adjustment, instalments of 
maintenance becoming due subsequent to the date 
of adjustment cannot be adjusted by set off, as 
under ©. XXI, r. 18 a decree to be adjusted 
should te capable of execution at time of adjustment 
and adjustment cannot be deemed to take effect from 


. the date of the respective decrees. 


Mis. F. A. from anorder of the Subordi- 
nate Judge, First Class, Lahore, dated 
August 1, 1932. 


Mr. Mathra Das, for the Appellants, 
_ Sardar Jhanda Singh, for the Respond- 
ent. ah 


“@rder.—A decree for costs was passed 
against Musammat . Nihal Devi in favour 
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of Pala Mal, . Gokal Chand and Munshi 
Ram and a decree was passed in favour of 
Musammat Nihal Devi against the same 
persons for maintenance which was to be 
paid to her partially immediately and 
partially periodically. Some time before 
March 1928 both parties executed their res- 
pective decrees and the Court directed on 
March 27, 1928, that ihe amount due to 
Musammat Nihal, Devi on. thatgday he 
adjusted against the larger amount of the 
decree which. had been passed against 
her. Consequently on March 27, 1928, the 
applications for execution made by. both 
parties were consigned to the record room. 
On March 7, 1931 Musammat Nihal Devi 
made an application for execution of the 
decree for maintenance in her favour against 
the legal representatives of Pala Mal and 
others, the amount claimed by her up to 
that date being Rs. 1,163. The judgment- 
debtors claimed that the decree in favour 
of Musammat Nihal Devi had been satisfied 
by the adjustment made on March 27, 1928 
and having failed in this pléa they made 
an application on May 12, 1931, for execu- 
tion of their own decree. The previous 
application for adjustment in which they 
had ultimately failed was made on April 16, 
1931. Theexecuting Court held that the 
application of May 12, 1931 was barred by 
time and consequently the amount due to 
Musammat Nihal Devi on her decree could 
not be adjusted against a decree which had 
been obtained by Pala Mal, Gokal Chand 
and Munshi Ram. Against this order the 
present appeal has been lodged by-the 
legal representatives of these three decree- 
holders. They are Beant Lal, who is a 
major, and his three minor brothers, Sohan 
Lal, GirdhariLal and Lal Chand who are 
all sons of Gokal Chand and also Labha 
Ram, ason of Munshi Ram, who also is, a 
minor. Beant Lal professes to execute 
the decree as guardian of these minors. 


The executing Court has held that Beant 
Lal being the managing member of the 
joint Hindu family of which the minors 
are members is competent to give a valid 


- discharge in respect of the decree and that 


the application of Beant Lal to execute the 
decree is barred by time and therefore the 
minor cannot. claim an independent period 
of limitation for executing the decree, 
The view of the Court below that Beant 
Lal and the minor legal representatives, 
whom- he professes to represent inthe 
execution. proceedings, are. members, of a 
joint Hindu family is correct, In the- first 
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instance there is a presumption to that 
effect in the present and secondly it appears 
that in the proceedings for execution Beant 
_ al bad definitely stated that he is the 
manager of a joint Hindu family consist- 
ing of himself, his minor brothers and 
Labha Ram, and for this reason the dis- 
tinction drawn by the learned Judge 
between the present case and Lakshmanan 
Chetty v@ Subbiah Chetty (1) is justified. . 


The learned Judge below, however, has 
madeno enquiry as to the truth-or other- 
wise of the assertion of Beant Lal that he 
attained his age of majority on Junel, 
1929,as madeby him in his application 
for execution made on May 12, 1931. If 
this allegation is true,then it is conceded 
by the learned Counsel for the respondent 
that. the present application for -execution 
of the decree could not be held to be barred 
by time. In order, therefore, to dispose of 
the appeal finally it is necessary to ascer- 
tain the date on which Beant Lal attained 
his age of majority. 


It would be convenient tostate that there 
is noforce inthe contention of the appel- 
lants’ Counsel that when the previous 
execution proceedings were consiged to the 
record room on March 27, 1928, the entire 
amount dueto Musammat Nihal Devi on 
her decree to the extent of the decretal 
amount due to Pala Ram, Gokal Chand 
and Munshi Ram ontheir decree had been 
adjusted. In other words that the Court 
intended that the instalments of mainten- 
ance which were to become due to Musam- 
mat Nihal Deviafter March 27, 1923, were 
also adjusted against the decree which had 
been passed against her and that therefore, 
she could not take out executionin respect 
of suchinstalments so long as any portion 
of the decree in favour of the appellants 
remained due. This contention is clearly 
against the provisionsof O. XXI, r. 18 which 
applies.. to the adjustment of decrees. 
According to that rule a decree to be ad- 
justed should be capable of execution 
at the time whenthe adjustment is made. 

Also there is no foree in the contention of 
the appellants’ Coursel that adjustment 
should be deemed to take effect from the 
date of the respective decrees. Whatever 
may be therule as to a set off in a case of 
ordinary debts, the question of adjustment 
of the decrees must be decided with 


*(1y 82 Ind. Oas. 785: 47 M $20; 20 LW 342: 47 
M- L-J--389; 35 M L T $2; (1924) M. W. N1137 ATR 
1925 Mad. 78, car T 
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reference to-the provisions of the Civil 
Procedure Code, O. XXI,r. 18 and. that 
rule, as I have already stated, does not 
support the contention of the appellant. 

I hereby remand the case under O. XLI, 
1, 25 to the trial Court with direction to 
hold an inquiry and to submit a report to 
this Court within three months from today 
as to the date on which Beant Lal attained 
his age of majority. The parties may, if 
they so desire, file objections to the report 
when received within 10 days. 


N. ` Case remanded. 


MADRAS HIGH COURT 
Civil Revision Petitions Nos. 858 and 430 
of 1932 
April 25, 1933 
RAMESAv, J. 

DURGA VENKATRAMANA (DECEASED) 

. AND, OTHERS—PLAINTIeF — PETITIONERS 
versus 
KEDARISETTI SANYASAYYA 

AND ANOTHERS — DEFENDANTS—RESPUNDENTS 

Contract Act (IX of 1572), 8. 30—Penal Uode (Act 
XLV of 1860), s. 244-A—Lottery, essentials of— 
Transaction between definite number of persons— 
Each one getting his money's worth, though some get 
less and some more by lot—Transaction, whether 
offence. 

A dealer in gramophones got up a party of 120 
persons. These 120 were to subscribe Re. 1 each 
for the first week. Atthe end of the week prizes 
were drawn, prizewinner gota gramophone and he 
went out of the trunsaction altogether. The remain- 
ing 119 subscribed 4 annas more each for the next 
week and one of them got the prize. Similarly, the. 
prize drawing continued for 20 weeks Thereafter’ 
the remaining 101 people who by that time would 
have paid Rs 67-8 annas each got one gramaphone., 
The price of each gramophone was about Rs. £0, 
and dealer was ableto give for aless price as he 
had purchased a large number in a lot ; 

Held, as each subscriber got a gramaphone and 
that for much lees than the price at which it was 
sold in the market, the transaction was not void 
under s 291-A, Penal Code, 

‘Though there was an element of chance each one got 
his moneys’ worth and there was no invitation to the 
public to join and s? no offence was committed. 
Shanmuga Mudaliv. Kumaraswami Mudali (1) and 
Unirersal Mutual Aid & Poor House Association 
Limited Madras v. A. D. Thoppa (2), distinguished, 
Narayuna Iyengar v. Vellachami Ambalam (3), 
referred to, 


Petition under s. 25 of Act IX of 1887 
praying the High Court--to revise- the 
decree of the Court of the District.Munsif 
of Peddapuram, in- 9, O. 8:: Nos. - 372, and 


379 of 1931, 


490 


- Mr. V. Satyanarayana, for the Petitioners. 
Mr. S. Narayana Rao, for Mr. C. Rama 
Rao, for the Respondents. | E 
Judgment.—These revision petitions 
are against the decisions of the District 
Munsif of Peddapur in 8. CŒ. S. Nos. 372 
and 379 of 1931. They are coanected 
and arise out of the same transaction. 
The transaction out of which the suits 
arise may now be described. The plaint- 
iff is the same in both cases and is a 
dealer in gramophones. He managed tc 
get up .a party of 120 persons. These 
120 persons are to subscribe in the first 
week each one rupee. At the end of the 
first week prizes are drawn and one of 
them gets a gramophone. Then he goes 
out of the transaction. The second week 
the remaining 119 subscribe Re. 1-4-0 
each. At the end of the second week 
another gentleman gets a gramaphone by 
taking lots. He goes out ofthe transac- 
tion. Third week the remaining 118 subs- 
cribe Re. 1-8 and so on. Each week the 
amount of subscription is increased _by 
four annas but is paid by a diminishing 
number of persons. At the 20th week 
19 persons would have drawn gramophones 
in this way. But the remaining 101 
‘people ‘would have paid Rs. 67-8-0 and all 
of them get a gramophone each. The net 
result of the transaction is simply this, 
101 out of 120 persons get each a gramo- 
phone for 67-8-) and the remaining 19 
get a gramophone for smaller amounts, 
the amounts, ranging from. Re. 1 
to Rs. 6)-12-0. But every one is 
sure to get a gramophone for at the most 
Rs. 678-0 and perhaps for a smaller 
amount. On this description of the trans- 
action it is clear that the average price 


of the gramophone must be less than 
Rs. 67-8-0 Otherwise it must mean a 
loss for the dealer. Perhaps here it 


would be relevant to mention that _ the 
advertised price of this gramophone in a 
Bombay Catalogue is Rs. 80 each. Of 


course the dealer would have got them 
for a large discount as hs obtained a 
large number of them wholesale. The 


result is that every one of the 120 per- 
sons who would be able to get a gramo- 
Phone only for Rs. 80 ifthey go to an 
open market is able to ‘get for much 
less; not one of them has got to pay more 
than Ks. 67-8-0. 101 of them have to pay 
Rs. 67-8-0-and the other 19 have to pay 
much less. The defendants in these 
cases took gramophones but failed to pay 
the balance of the amount, What happen- 
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ed was the gramaphone was given in 
advance while the transaction was going 
on and some of them failed to pay the 
remaining subscriptions, These ` suits 
were therefore brought to recover the 
balance from these two defendants. The 
District Munsif finds that this case. is 
similar to that in Shanmuga Mudali v. 
Kumaraswami Mulali (1) in one respect, 
namely, that the, number of p@sons is 
limited and he proceeds to observe that 
this case falls within the third principle 
laid down by Venkatasubba Rao, J., that 
loss is occasioned to one or more, Then 
lower down he observes: 

“It is clear that the remaining 100 members 
did not actually derive the money's worth in the 
concern and I hold that the concern is void 
under sg. 291-A, Indian Penal Code.” 


I am unable to agree with these ob- 
servations. As I hare already stated 
each person is able to get a gramophone 
for much less than the price at which 
such gramophone is sold and every oneof 
the 129 persons certainly gets his money's 
worth. The difference is some people get 
only. for Rs. 67-8-0 and the others get 
for much less. In the outside world no 
one can get it for less than Rs. 80. 
Whereas all are lucky in getting for a 
smaller price, some are more lucky than 
others and the man who gets it for Re. 1 
is extraordinarily lucky. So it is not 
correct to say that the subscribers do 
not get their money’s worth; nor is there 
any question of an offence under s. 29/-A 
of the Indian Penal Code. The learned 
Advocate for the respondents relied on 
the decision in Universal Mutual Aid 
and Poor House Association, Ltd. Madras v. 
A.D. Thoppa (2). That was a case not only 
of lottery but also of keeping a lottery 
office. As the learned Chief Justice ob- 
served at p. 562*: g 
“In the present case from the hand book published 
by the Company it is quite clear that the public 
are invited to purchase the certificates becausé of 
the chance there is of sccuring valuable prizes,” 
There is an open invitation the 
public and the Company in that case 
was not confined to any limited number 
of persons. There was canvassing for 
cash certificates and an offence under 
s. 294-A was made out in that case. But 
that case hasno application to the present, 


(1) 90 Ind Oas. 420; 45 M €61; 21 L W403; AIR 
1925 Mad. 870; (1925) MW N 65). É 

(2) 139 Ind. Uas. 644; 63 M LJ 554; (1932) M W 
N 904; Ind. Rul. (1932) Mad. 759; :3 ‘Gr. LJ 792; 
63M LJ 551; 36 L W610, A IR 1933 Mad. 16; : 


M 26; (1933) Or, Cas. 64, 
*Page of 63 M. L, J.—[Hd.] f AA 


. 
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In my opinion though there may be an 

element of chance and in that sense a 

lottery there is mo scope for an offence or - 
an invitation to the public inviting them 

to join as the whole transaction started 

with a definite number of ascertained 

persons and no outsider could ever join ` 
in the present transaction after it is 

started. In my opinion there is no 

offence @®mmitted. Nor is there any wager- 

ing transaction as to which the full Bench 

judgment in Narayana Iyengar v. Vella- 

chami Ambalam (8) is conclusive. This is, 
not contested by the learned Advocate for the 
respon lents. J allow the revision petitions 

and modifying the decrees of the District 

Munsif give a decree for the amounts 

prayed for with subsequent, interest from 

the date of plaint up to the date of 

payment at 6 per cent. per annum. The 

petitioner will have costs throughout. 


-LALITA PRASAD Y. 


A. Decree modified. 


(3) 103 Ind. Oas. 318; 50 M 696; 52 M LJ 687: A 
IR 1927 Mad. 583; (1927) M W N 545; 33 M LT 290 
26 L W 796. 


PATNA HIGH COURT 
First Civil Appeal Nos. 228 and 250 
of 1928. . 
December 14, 1932 
< KULWANT Samay AND MACPHERSON, Jd.) 
LALITA PRASAD CHAUDHRI AND OTHERS 
— APPELLANTS 


; versus 
SARNAM SINGH AND OTUERS— 


i RESPONDENTS 

Hindu Law— Adoption —Kritrima Adoption— 
Incidents of—Mithila School—Karta putra, signi- 
ficance of —Transfer of Property Act (IV of 18t2:, 
8 6 (2)—Scope of —Agreement entered into before Aci— 
Validity of. ` 

The consent of the adoptee is necessary for the 
kritrima form of adoption. All that is necessary is that 
the adoptee should be acquained with the merit |of 
performing the obsequies to his adopter and with the 
sin of omitting them, and this is achieved. when a boy 
atlains years of discretion. This form of adoption 
can take place when the adoptee isa minor: Kanhya 
Lal ce v. Suga Koer (1), distinguished. |p 496, 
col. 1. : = 
: Consequently, the fact that the adoptee. was a 
minor at the time of adoption does not prove that tho 
adoption was in the Dattaka form and not in the 
kritrima form. [p. 496, cols.1&2| - : 


` Kritrima form. Sourendra Mohan 
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of parents is necessary in 


SARNAM SINGH 


express object that the adoptee should perform the 


` obsequial rights ofthe adopter and that he should 


jnherit the properties of the adopter. Although a 
Dattaka son also has to perform such ceremonies of 
his adoptive father, his right to inherit is not 
dependent on the condition of his performing the 
ceremonies |p 497, cols. 1&2] 

When the word ‘karta putra’ is used by people 
residing in Mithila, it impliesthe kri:rima form of 


. adoption. The law of the Mithila School is the law 


of the Mitakshara, except in afew matters in respect 
of which the law of the Mithila School has departed 


-from the law of the Mitakshara. The fact that the 


family is governed by the Mitakshara law does not 
raige any presumption that an adoption made in 
the family wasin the Dattaka form and not in the 
Sinka v. Hari 
Prasad Sinha (2), relied-on. [p. 499, col 1.] 

Section 6, cl (a) Transfer of Property Act, 
strikes at transfers of a mere possibility or 
expectancy not coupled with any interest or growing 
out of ‘any existing property. It does not 
strike at agreements by expectant heirs, such as an 
agreement to divide a particular property in a certain 
way on the happening of a particular. contingency. 

An agreement entered into before the coming 
into force of the Transfer of Property Act, dealing 
not with animmediate disposition of property but 


- with a contract to come into force after a succession 


opens must be upheld. Amrit Narain Singh v Gaya 
Singh (3), Annada Mohan Roy v. Geur Mohan Mullick 
(4), referred to. [p. 5(0, col. }.] 

Per Macpherson, J —The Kayasthas and practically 
every Hindu in the Maithil- country (at least of 
nut origin) followsthe Maithil Law. [p 603, 
col 1. 


Appealagainst a decision of the Sub- 


ordinate Judge of Muzaffarpur,- dated 
August. 16 1928. : 
Messrs. P. k. Das, K. P. Jayaswal, 


Bhagwan Prasad and A. K. Mitra, for the 
Appellants. | 


Messrs. P. Dayal and Phulan Prasad 
Varma, for the Respondents. 


Kulwant Sahay, J.—These two appeals 
arise out of a suit instituted by the 
plaintiffs-respondents for a declaration of 
their title as reversionary heirs of one 
Bajrangi Lal and for recovery of posses- 
sion of one-half shaie of the properties 
set out in the schedule attached to the 
plaint as being the estate of Bajrangi 
Lal to which defendants Nos. 1, 2 
and the husband ofthe defendant No, 3, 
and the defendant No. 63 were jointly 
entitled with the plaintiffs as the rever- 
sionary heirs on the death of Musammat 
Amola Kuar the widow of Bajrangi Lal 
which event took place on the lith of 
Asim 1934 F. S. (1916), 

The following genealogy will 


; C Þe of 
assistance in 


understanding the - facts of 


the case: 
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MADARI LAL. 
l 
f ) 


| 
Hanuman Dutt Bhairo Dutt 


| 
Ganesh Dutt 


| 
Mahesh Dutt Narain Dutt 





d.1858, | d. 1884. d. 1863. d, 1837, 
l Bigu Lal | | 
Bajrangi Lal d 1849. Pekhu Lal 
(adopted son) —Musammat d. 1861, Bajrangi Lal Naurangi Lal 
- d. 1861, Anandi Kuar (adopted by {adopted by 

—Musammat d, 1885, Hanuman Dutt) in Kritrima 
Amola Kuar . form) d, 1285. @ 

d. 1916. 

= ee TANNA 
( | , ) 
Jairam S.d.1898 Achuta Nand Biswanth S. Adya Dutt d, 1884 
—Lachu Kuar d. 1883. d. 1879. —Musammat 


d. Kartick 1293. 


Shyampati Kuar. 
| 


Jamuna Pd. Bindbasni 
Defendant Pd. d. 
No. 63. 1902. 

( Sta \ | l an 
Bhagwati Pd. Gunjeshwari Pd. Lakhi Pd. SarnamS. Ramjatan Trilock Nath 
Plaintiff No, 2. Singh d. * Plaintiff Plaintiff d. after Singh. 

1910. No 3. No.1. a d. 1912, 
Mahindra Kishore 


Plaintiff No. 4. j 
SY E patia 


( 


( 
Awadh Bihari 

d 1889 
—Ramkali Kuar. 


Brij Behari 
d. 18 





| 
Baldeo N. 
Defendant No. 1. 


| 
Bisdeo N. Defendant 


` Brahmadeo N. 
Defendant No. 2. 


| 
ildeo N. Defendant 
Kapi aes pi Na 5: 
| 
Bechu Babu 
Defendant No. 6. e 


Madari Lal, the common ancestor died 
possessed of considerable landed properties 
and leaving five sons surviving him. The 
five sons, Hanuman Dutt, Bhairo Dutt, 
Ganesh Dutt, Mahesh Dutt and Narain 
Dutt admittedly separated amongst them- 
selves after the death of their father, and 
therefore the share ofeach of the brothers 
was 3 annas 4 gandas in the ancestral 
property. Bhairo Dutt died first, leaving 
his son Bigu Lal who died in the year 
1256 (1849) leaving a widow Musammat 
Anandi Kuar. Hanuman Dutt is said to 
have taken Bajrangi Lal, the son of 
Mahesh Dutt. in adoption. The fact of 
the adoption is admitted, the dispute is 


-s regards theform of adoption. Accord- 


ing tothe plaintiffs the adoption was in 
the Dattaka form; according to the defend- 
ants it; was in the Kirtrima form. Bajrangi 


Basdeo Narain 
d. 1919 
—Chandrawati 
Kuar Defendant 
No, 3. 


Lal died in the year 1268 (1861) leaving 
a minor widow, Musammat Amola Kuar 
who was then of tender years, Narain 
Dutt died without any issue ip the year 
1275 (1867), and in the sameyear Mahesh 
Dutt also died. Mahesh Dutt had two 
sons, Naurangi Lal and Bajrangi Lal, 
the latter, as I have already said, hav- 
ing been adopted by Hanuman Dutt. 

On the death of Narain Dutt without 
issue a dispute appears to have arisen. 
between Ganesh Dutt and Naurangi Lal 
the son of Mahesh Dutt, in respect of 
the inheritance. Naurangi Lal claimed 
the estate of Narain Dutt as his adopted 
son. Ganesh Dutt claimed it as the next. 
reversioner, being his brother, ignoring 
the fact of Naurangi Lal's adoption. Each 
of them applied to the Zilla Court of 
Tirhut for a succession certificate under. 


1934 


| 
| 
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Act XXVII òf 1860. There was a com-. 


promise between these two, and on April 
7,1868, a petition was filed by Ganesh 
Dutt before the Judge in the Zilla Court 
as appears from Ex. B which is of 
great importance in the present case. It 
was stated by Ganesh Dutt in this ap- 
plicatiag that a settlement had been 
arrived at between him and Naurangi Lal 
and compromise had been made in respect 
of the allotment of shares in all the 
movable and immovable properties left 
not only by Narain Dutt but also by 
Hanuman Dott and by Bigu Lal, the son 
of Bhairo Dutt. The agreement between 
the parties was that out of the 3 annas 
4 gandas share left by Narain Dutt 2 
annas 2 gandas would go to Naurangi Lal 
and lanna 2 candas to Ganesh Dutt. 
Out af the 3 annas 4 gandas leit by 
Bigu Lal (which was then in the posses- 
siòn of his widow Musammat Anandi Kuar, 
2 annas 4 gandas shall, on the deathof 
his widow, belung to Ganesh Dutt and 
1 anna to NaurangiLal. As regards the 
3 amas 4 gandas share left by Hanu- 
man Dult (which was then in the posses- 
sion of Musammat Amola Kuar the widow 
of Bajrangi Lal), it was agreed that the 
whole of it shall, on the death of the 
said Musammat, belong to Naurangi Lal. 
It was thus settled that the entire 16 
annas of the estate left by the common 
ancestor Madari Lal would be divided 
between Ganesh Dutt and Naurangi Lal 
in the proportion of 6 annas 10 gandas 
and 9 annas 10 gandas, ihe former shale 
going lo Ganesh Dutt and the latter to 
Naurangi Lal. The 6 annas 10 gandas 
share which was to go Ganesh Dutt was 
made up as follows: 


As Gs. 
His own share w 3.4 
Out of Narain Dutt’s 3 annas 4 gandae 1 2 
Out of Bigu Lal’s 3 annas4 gandas 4 





i > 6w 
Ngurangi Lal's 9 annas 10 gandas was 
made up as follows :— 


“His own share ~ 3 4 
Out of Narain Duti’s3 annas 4 gandas 2 2 
Out of Bigu Lal’s3annas4 gandas -1 0 
Bajrangi Lal’s share » 3 4 
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It appears from ithe order of the 
District Judge recorded.on this petilion 
ee 2 Similar pelition was filed by Nsurangi 
“Lal, dak ha 


a 
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Ganesh Dutt died in the year 1591 
(1881) and his son Pheku Lal had pre- 
deceased him. Pheku Lal had four 
sons Jairam Singh, Achuta Nand, Bis- . 
wanath Singh and Adya Dutt. The 
plaintiffs’ case is that these four sons had 
separated amongst themselves. Jairam 
died issueless in 1898, leaving a widow 
Lachu Kuar. Achuta Nand died in 1883 
leaving a widow and three sons Bhagwati 
Prasad, Gunjeshwari Prasad and Lakhi 
Prasad. Bhagwati Prasad is the plaintiff 
No. 2 and Lakbi Prasad is plaintiff No.3 
in the present action. Gunjeshwari Prasad 
died without issue in the year 1910, 
Biswanath died in 1879, leaving three sons 
Sarnam Singh, Ramjatan Singh and Trilok 
Nath Singh. Sarnam is the plaintiff No.1 
in the present suit; Ramjatan Singh 
died in the year 1917, leaving his son 
Mahendra Kishore who is the plaintiff 
No. 4. Trilok Nath Singh died without 
issue in the year 1912. Adya Dutt died 
in the year 1881, leaving two sons 
Jamuna Prasad and Bindbasni Prasad. 
Jamuna Prasad is the defendant No. 63; 
and Bindbasni Prasad died in 1902 with- . 
out leaving any issue. In Mahesh Dutt’s 
branch of the family, his son Naurangi 
Lal had two sons Awadh Bihari and Brij 
Bihari. Brij Bihari predeceased his father, 
Awadh Bihari died in the year 1889, leav- 
ing three sons Baldeo Narain, Barhmdeo 
Narain and Basudeo Narain. Baldeo 
Narain is the first defendant and Barhm- 
deo Narain is the second defendant. 
Basdeo died in the year 1919 and his 
widow Chandrawati Kuar is the defend- 
ant No. 3. The widow of Bajrangi Lal, 
Musammat Amola Kuar diedin 1916, and 
the plaintiffs’ case is that at that time 
the reversionary heirs of Bajrangi Lal's 
estate were the plaintifs Nos. 1, 2, 3, Ram- 
jatan Singh the father of the plaintiff No. 4,. 
Jamuna Prasad defendant No.- 63, and the 


‘three sons of Awadh Bihari, viz., the defend- 


ants Nos. 1, 2 and the husband of the de- 
fendant No. 3. As the defendant No. 63, 
Jamuna Prasad, did not join in the suit, 
the plaintiffs, who would be entitled to 
four-eighths or one-half share in the estate, 
instituted the present suit for declaration 
oftheir title and fcr possession of their 
share of the estate. The other defendants 
are transferees of portions of the estate 
left by Bajrangi Lal, either from the 
widow Amola Kuar or from Awadh Bihari 
or his sons, or jointly from the widow and 
Awadh Bibari and his sons, ; 

"The defence of the defendants was that 
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the adoption of Bajrangi Lal by Hanuman 
‘ Dutt was not in the Dattaka form but in the 
Kritrima form and, therefore, on the death 
of his widow, the plaintiffs were not the 
reversionary heirs but that the defendants 
Nos. 1, 2 and ‘the husband of de- 
fendant No. 3 were the only reversionary 
heirs; and that the plaintiffs had, therefore, 
no title to the estate and were not entitled 
to recover possession of any share of the 
estate. It was further alleged that on 
àccount of the settlement and the com- 
promise entered into between Ganesh Dutt 
and Naurangi Lal in the year 1868, which 
is set out in detail in the petition Ex. B 
referred to above and which was in fact 
a family settlement, the entire 3 annas 
4 gandas share of Hanuman Dutt’s estate, 
which was in the possession of the widow 
Amola Kuar, passed on her death to 
defendants Nos. 1, 2 and Basudeo Narain; 
and that the plaintiffs were bound by 
that settlement and were not entitled to 
claim any share in the estate. Tt was fur- 
„ther contended that the alienations by the 
widow were for valid necessities and were 
-binding on the reversioners, and that the 
plaintiffs were estopped on account of 
certain actson their behalf from question- 
ing the alienations. 


- The learned Subordinate Judge has 
found that the adoption of Bajrangi Lal 
by Hanuman Dutt was in the Daitaka 
form as alleged by the plaintiffs and, there- 
fore, the plaintiffs have -proved their 
-title asthe reversionary heirs of Bajrangi 
Lal. He has also found that the alleged 
‘settlement of the year 1868 is not binding 
-upon the plaintiffs and they are not 
estopped from impeaching the alienations, 
-and that the alienations were not proved 
to be for legal ,necessities. He has ac- 
cordingly decreed the suit. 


Appeal No. 250 is by the defendants 
Nos. 1—6, viz., the descendants of Nau- 
rangi Lal, and Appeal No. 228 is by the 
defendants Nos. 7—13,14—150 and 24—29 
some of the transferees who'are interested 
in certain shares in’ the properties in 
claim. 

The first point for consideration is, whe- 
ther the adoption of Bajrangi Lal by 
Hanuman Dutt was in the Dattaka form. 
If it is found that the adoption was. not 
in the Dattaka form then it is admitted 
that the plaintiffs have no title and the 
suit must fail. The adoption is alleged to 
“have taken place in the year 1852, at a 

time when Bajrangi Lal was an infant, 
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according to the plaintiffs of five years, 
and according to the defendants, a few 
years older. At this distance of time it 
is difficult for the plaintiffs to adduce 
satisfactory evidence of the form of the 
adoption. ‘The. only direct evidence ad- 
duced by the plaintiffs consists of the 
deposition of their witness Kapileshwar 
Ojha who gives his age as 90 yes. He 
says that heis the purohit of the family 
of the plaintiffs and the defendants Nos. 1 
to 6, and that his ancestor did this work 
before him. He says that the adoption of 
Bajrangi Lal by- Hanuman Dutt took 
place in his presence. He says that Mahesh 
Dutt was pitia (uncle) of Bajrangi- Lal; 
later on he corrects himself and says that’ 
Mahesh had two sons Bajrangi and Nau- 
rangi. He describes the ceremonies of 
adoption and says that Bajrangi was 
placed in Mahesh Dutt’s lap and the latter 
gave the boy to Hanuman after mantras 
were recited, 
mony took place. If this evidence is belie- 
ved, thenthe adoption is proved to be in 
the Dattaka form. But there are state- 
ments in his evidence which go to show 
that he is not a reliable witness. He was 
no doubt very old. The learned Subordi- 
nate Judge in his Note to the evidence 
of this witness, says that possibly hé 
‘was aged 90 years but it was difficult to 
make him “understand the questions, 
and the witness appeared to the Sub: 
ordinate Judge to give answers without 
thoroughly understanding the’ questions; 
In his: examination-in-chief he says that 
Bajrangi, after“ his adoption, ceased ali 
connections with his own parents and 
family. In  cross-examination he was 
asked about a deed of surrender, dated 
November 27, 1914, executed by the widow 
Amola Kuar, in favour of the defendants 
Nos. 1, 2 and Basudeo Narain. The deed 
is Ex. J in the case and the witness -was 
an attesting witness to it. He admitted 
his signature thereon and stated 

“The widow has a right to surrender her rights 
in favour of the reversioners in her lifetime. “The 
d:fendants Nos. 1, 2 and 'Basudeo being - the nearest 
agoates of Bajrangi, Ex. J was executed in their 
favour by Amola.” 
This is a direct contradiction of his state- 
ment that Bajrangi after his adoption 
ceased all connection with his own 
parents and family. Defendants Nos. 1, 
2 and Basudeo would be the nearest agnates 
of Bajrangi only if his adoption by Hanu- 
man was inthe Kritrima form and not in 
the Datiaka form. The parties are residents 
of a village called Bakhri in Tirhut in 


and after that hom cere: ` 
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the Mithila country. This witness admits 
that Bakhri is in Mithila but he says: 

: “Kritrima puira form of adoption is not prevalent 
in my part of the country,” 

he also being a resident of a village 
in the District of Champaran which is in 
Tirhut. He says that he has heard of 
Kritrima-putra adoption but has not 
seen i He admits that no Dattaka 
adoption took place since he became 
pandit in his jajmanika. He did not know 
about Narain Dutt adopting Naurangi Lal 
as his Kritrima-putra, although this fact is 
admitted by the plaintiffs. He says that 
his eldest son is aged 26 years and his 
age at the time of the birth of that son was 
25 or 30 years. This shows that he has 
no clear idea about his ownage. It seems 
that the plaintiffs were in difficulty to 
prove the alleged adoption after such a 
lapse af time and they produced this 
witness on account of his old age to prove 
the fact. The learned Subordinate Judge 
has no doubt believed this witness, and his 
opinion about the credibility of the witness 
is entitled to respect; but his own ‘Note’ 
appended to the deposition of this witness, 


taken withthe statements contained in the. 


deposition, make it difficult to rely upon his 
evidence. 'The only other oral evidence on 
this point on the side of the plaintiffs 
consists of the deposition of their witness 
Khub Lal. Hanuman’s daughter was 
Khublal’s mother’s mother. He says that 
Bajrangi-wasthe Dattaka putra of Hanuman 
and his source of knowledge is his grand- 
mother who, he alleges, told him of her 
presence-at the timeof the adoption. She 
is dead.- This evidence cannot be said to 
be satisfactory or sufficient to prove the 
Dattaka adoption. The plaintiff No. 1, 
Sarnam -Singh in his deposition merely 
makes the statement that Hanuman 
adopted Bajrangi as his son in the Dattaka 
form. He says that he was 75 years old, and 
therefore, must have been born after the 
adoption in 1852, He says that in villages 
Dattaka putra is also called Karta putra. 
In cross-examination he states that he has 
not seen any paper in which it is clearly 
recited that Bajrangi was Dattaka puira 
of Hanuman and that Kapileshwar Ojha 
was his only witness of the said adoption, 
and-that the adoption had taken place 
before his hosh (years of discretion). He 
further says that Dattaka putra- is also 
called Kritrima putra by people, butin 
his view these are different classes of adop- 
tion, and that Kritrima putra is also known 
as Karta putra. A E 
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On the side of the - defendants the only 
witness examined is their witness No. 5 
Tribhtinath Ojha. He isthe brother of the 
plaintiffs’ witness Kapileshwar Ojha. He 
says that Bajrangi wasthe Kritrima putra ` 
of Hanuman and that he learnt of this from 
his father who was the pandit of the family 
and attended all religious ceremonies. 
This witness appears io have been called. 
by the defendants as a counterblast to the 
plaintiffs’ witness Kapileshwar Ojha, and I 
cannot place any more realiance on him 
than on his brother Kapileshwar. 

This is the whole of the oral eidence on 
the point. Great reliance has, however, 
been placed on some of the documents 
produced in the case and on certain circums- 
tances appearing on the evidence, 

The first document upon which great 
reliance is placed on behalf of the plaintiffs. 
is the so-called will of Hanuman Dutt, 
dated May 11, 1857 (5 years after the adop- 
tion in 1852) and marked as Ex. 3in the 
ease. It is called a will but it purports to 
make an immediate disposition of the prop- 
erties in favour of Bajrangi Lal (called in’ 
the deed as Bajrangi Sahay), and not a 
disposition which is to take effect after the 
death of Hanuman Dutt. This document 
begins with a recital that on account of 
being childless, Hanuman Dutt had 
adopted Bajrangi Lal, son of his brother 
Mahesh Dutt, ashis son in his very childhood 
on Aghan 5, 1259 Fasli (1852). The plaint- 
iffs’ witness Kapileshwar has stated that the 
boy was aged 5 or 6 years at the time of the 
adoption. It is contended that this fact 
shows that the adoption could not have 
been made in the Kritrima form but in the 
Dattaka form, inasmuch asinthe Kritrima 
form the consent of the adoptee is neces- 
sary, While in the Datiaka form the adoption 
must be made at the age of 5016 years 
and,-at any rate, before the tonsure 
ceremony ofthe boy is performed. The 
will states that the tonsure ceremony of 
Bajrangi Lal was performed under the. 
supervision of Hanuman Dutt: It is no 
doubt true that inthe Kritrima form the: 
consent of the adoptee is necessary; but the 
argument of the learned Advocate for the 
plaintifis isthat such consent cannot in law 
be given while the adoptee is a minor. 
The Hindu Law does not prescribe any 
age of majority; all that the law says is that 
the adoptee must have attained years of 
discretion soas tobe able to understand 
the responsibilities that he is undertaking 
in consenting to become the son of his 
adoptive father. Mr. Mayne -in’ sv 201 of 
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his Hindu Taw and Usage says that the 
Kritrima son is thus decribed by Manu:— 

< “He is considered asa son made (or adoptey), whom 

~a man takes as his own son, the boy being equal in 
class, endowed with filial virtues, acquainted with 
(the) merit (of performing obsequies) to his adopter and 
with (the) sin (of omitting them). 

So, all that is necessary is that the adoptee 
should be acquainted with the merit of 
performing the. obsequies to his- adopter 
and with the sin of omitting them, and this 
is achieved when a boy attains years of dis- 
cretion. Ins. 202 Mayne says: 

“The consent of the adoptee ia necessary to an adop- 
tion in this form,snd the consent must be given in 
the life-time of the adopting father. This involves 
the adopteé being an adult. Consequently theré 
appears to be no limit of age.” h 

- Reliance is placed upon this passage; but 
Mr. Mayne was é i ] 
question not whether the adoption in the 
Kritrima form may or may not be perform- 
ed when the adoptee is not an adult but 
whether such adoption can be performed 


_ when he is an adult as contra-distinguished : 
= from the Dattaka form of adoption in which 
the adoptee must not be an adult and in. 


which there is alimit of age as dealt with 
‘by him ins, 140 of his treatise. Trevelyan 
in‘ his Hindu Law, 38rd edn. p. 171, 
says that tbe age of the son adoptedin this 
form is immaterial and that the consent or, 
at any rate, the absence of express dissent 
of his parents, if living, is necessary to this 
form of adoption when he is a.minor, and 
he quotes for his authority W. Macnaghten’s 


Hindu Law (ti). 196. This clearly shows. 


that the Kritrima form of adoption can take 
place whenthe son is a minor. Mulla in 
his Principles of Hindu Law, 5th edn. 
p. 475, says the same thing. He says 
that. the adopted son must have attained 
the age of discretion and that his ageis 
immaterial. Relianceis placed on behalf 
of the plaintiffs upon the decision in 
Kanhya Lal Sahu v. Suga Koer (1). In. 
this decision a casual remark is made in 
these words: í 

“No ceremonies or sacrifices are necessary lo the 
validity of this particular form of adoption. All that 
is necessary is the consent of the adoptee which in- 
volves the adoptee being an adult.” ` : 


The question whether a minor could or. 


could not be adopted in the Kvritrima. 
form was not raised in that case andthe 
question was not considered in the judg- 
ment, but a stray remark was made which, 
however, is nota decision ‘which can be 
Gited.as an authority. I am therefore . of 
Opinion that the fact that Bajrangi Lal 
was a minor at the date of his adoption 
(1) 90 Ind. Cas 65; GPL T 593 at p. 595; 4:Pat 


gpiya LR uo Pato, 


here considering the- 
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does not necessarily go. to prove that the 
adoption was in the Dattaka form and not 
inthe Kritrima form. , 
Itis contended that from the recitalin 
the will that Bajrangi Lal was adopted with 
the consent of his parents, it would appear 
that the adoption must have been in the 
Dattaka form. The quctations .fgom the 
text-books cited above, go clearly“%o show: 
that the consent of the parents is necessary: 
in the Kritrima form of adoption when the 
adoptee is a minor. This fact also does not 
necessarily show that the adoption must: 
have been in the Dattaka form. It is next 
argued that the recitalin the will that the 
adoption was made with the consent of: 
Hanuman Datt’s wife, also goes to show: 
that the adoption wasin the Dattaka form. 
It is true that in the Kritrima form the: 
husband and the wife can each adopt 
without the consent of the other, and thé 
adopted son will be the son of the husband’ 


or the wife as the case may be; butit is: ~ 


also possible that a valid Kritrima adoption 
can be made jointly both by the husband 
and the wife acting together (see Trevelyan’s 
Hindu Law, 3rd edn, p. 170; also,- 
also Mayne’s Hindu Law, s. 205). Thè 
above observation disposes of the argument 
that the recital inthe will, that the sradh' 
ceremony of Hanuman Dutt's wife was 
performed by Bajrangi Lal would support: 
the contention that the adoption was in the 
Dattaka form, because if he was adopted 
jointly by both, then he could. certainly: 
perform the sradh of his adoptive mother, 
The passage in the will upon which the: 
greatest reliance has been placed on behalf 
of the plaintiffs runs thus:— . 
“Therefore the said Babu Bajrangi Sahay ceased' 
to have any relationship with the said Babu Mahesh. 
Dutt and to have auy concern with his brother and: 
became my son.” a AH 
It is contended that this recital shows that. 
Bajrangi Sahay ceased to have any relation-. 


-ship with his natural father and brothers: 


and this can only be the effectofa Dattak 
adoption and not ofa Kritrima adoption. 
It is no doubt true that in the Kvritrima, 
form of adoption the adopted son does not 
lose his connection with his own family, and 
ifit be proved that Bajrangi Sahay asa 
result of his- adoption did in fact cease to 
have any connection withhis hatural father. 
and brothers, it would no doubt be a factor 
in favour of the contention that the adop- 
tion was in the. Dattaka form. Mr. 
Jayaswal, on ‘behalf df the defendants- 
appellants, contends that this passage 


. merely expressed the opinion of Hanuman 
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Dutt on a-point of law and that theré is no 
evidence to show that Bajrangi Lal ceased 
all connection with his natural family. He 
was only six or seven years old at the time 
of adoption and he died when a mere lad of 
14 or 15 and there is no evidence 
that- he ceased to live with his parents and 
“brother. On the other hand, the evidence 
| Ig that gter his death, which took place in 
1861, his widow Amola Kuar was living with 
Naurangi Lal. It is admitted in para. 12 of 


the plaint that Naurangi Lal and 
his son Awadh Bihari were the 
managers and supervisors on behalf 
-of Amola ` Kuar in -respect of the 


properties which came into her possession 
on the death of Bajrangi Lal. The plaintiff 
No. 1, Sarnam Singh, in his evidence 
-states that Amola Kuar lived with 
defendants Nos. 1to6 or their ancestors. 
The plaintiffs’ witness Kapileshwar Ojha 
states . 4 ' 
` “The defendants Nos. 1, 2 and Basudeo being 
the nearast agnates of _ Bajrangi, Ex. J the 
, deed of-surrender was executed in their favour 
by Amola,” ` 
`  Allthese go to show that the parties 
_always considered Bajrangi to have 
retained his connection with. his natural 
family and not to have ceased his connec- 
tion after his adoption. The recital in the 
_will, ‘therefore, that Bajrangi ceased to 
have any relationship with his ‘natural 
father and brothers is not such a-piece of 
. evidence upon which one can say that the 
adoption must have been in the Vattaka 
form. -On the other hand, Mr. Jayaswal, 
on behalf. of the defendants-appellants, 
‘contends that certain recitals in the will go 
to support his contention that the adoption 
was in the Kritrima form. He says. that 
“the recital to the effect that the adoption 
was with the consent of the wife militates 
against the theory of the adoption being in 
the Dittaka form, because’ in the 
Dattaka form: the husband can adopt in 
spite of his wife’s objection. He further 
refers to the recital in the will, that 
‘Bajrangi Lal-should enter into possession 
and occupation-of all the propertiés on the 
‘condition that he would on Hanunian’s 
death perform his sradh ceremonies as a Bôn, 
and'conterids that this goes to show that 
his inheritance or right tothe properties by 
the devise under the will was to -take 
effect ohly on the condition of his perform- 
ing the sradh’ ceremonies, a condition 
which can-attach only to the Kritrima form. 
of adoption and not to thé Dattaka form 
of adoption. The Kritrima form of -adop- 
_ tionis made with the- express‘object that 
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the adoptee should perform the obsequial 
rights of the’ adopier and that he should 
inherit the properties of the adopter. Al- 
though Dattak son also has to perform 
such ceremonies of his adoptive father, his 
rightto inherit is not dependent -on the 
condition of his performing the ceremonies. 
Mr. Jayaswal says that this condition was 
imposed by reason of the fact that the 
adopted boy was then of tender years and 
although his parents had given their. con- 
sent to the adoption, he himself perhaps 
had not given or was not in a position to 
give his consent, and that such consent can 
be given by the adopted son: at any time 
during the life-time of the adoptive father. 
Mayne in s 202 of his book says that the 
consent must be given in the life-time of 
the adopting father. 

The contention of the parties on the cons- 
truction of the. will Ex. 3, therefore, go to 
show that the recitals contained therein 
are inconclusive and do not necessarily go 
to show that the adoption was in one form 
or the other. 

The next document is the petition of 
Ganesh Dutt, dated April 7, 1868, (Ex. B) 
filedin the succession certificate case bet- 
ween him and Naurangi Lal. There is 
mention of the adoption of Bajrangi Lal by 
Hanuman Dutt. in this document. | 

It, however, refers to the fact that Hanu- 
man Dutt’s 3 annas 4 gandas share was in 
the possession of Musammat Amola Kuar, 
the widow of Bajrangi Lal, who held under 
the will of Hanuman Dutt. Bajrangi Lal 
is here described as “bradar hakiki” (own 
brother) of Naurangi Lal, and ib is provided 
that this share of 3 annas 4 gandas shall on 
the death of Musammat Amola Kuar belong . 
to Naurangi Lal.. It is clear from the reci- 
tal in this document that Ganesh Dutt knew 
that Naurangi Lal was the next reversionary 
heirin respect of Bajrangi Lals share, 
because he was the full brother of Nau- 
rangi Lal. This. view is consistent only 
with the fact that the adoption of Bajrangi 
Lal was inthe Kritrima form, because had 
the adoption been in- the. Dattak form, 
Ganesh Dutt would have been entitled’ to 
the share after the death of Musammat 
Amola Kuar: Ganesh Dutt must be deem- 
ed to have known what was the form of 
adoption and who was the next heir after 
the death of Bajrangi Lal's widow, and it 
goes strongly to support the defendant's 
case that the adoption was in the Kvitrima 
form. Ganesh Dutt had divided the sharès 
of Narain Duttand Bhairo Dutt,- and it-is 
not likely thathe would have consented:t9 
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the whole of 3 annas 4-gandas of Hanuman 
Dutt going to Naurangi Lal if he had any 
claim toit on the ground of Bajrangi Lal 


- being a Dattaka son of Hanuman Dutt. 
: This tomy mind is a strong piece of evi- 


dence in favour of the defendants. This 


- compromise petition (Ex. B) appears to 


: have been signed for Ganesh Dutt by his 


other half to Naurang.- Lal, 


‘Hanuman Dutt. 


grandson Bishwanath the father of the first 
plaintiff and the grandfather of the 4th 
plaintiff, and the uncle of the second and 
the third plaintiffs. . 


-The plaintiffs’ Advocate however, refers 


- to the petition of Ganesh Dutt, dated March 
- 6, 1878 (Ex.* 4). 
. objection filed by Ganesh Dutt in a parti- 


This was a petition of 


tion case in which Musammat Amola Kuar 


- had filed an application to the effect that 


her 3 annas 4 gandas share in Mauza 
Bakhri, which was the subject of partition, 
should be included 


Bajrangi Lal was the adopted son of Hanu- 
man Dutt and hence excluded from inhe- 
riting the property of his natural father, 


- that he remained in occupation and pos- 


session of the properties left by Hanuman 
Dutt, under the will dated May 11, 1857, 
that on the death of Bajrangi Sahay his 
widow Amola Kuar had been in possession 


- Without power of transferring the proper- 
.ties, and that. therefore her 
-that her share .be‘included -in the takhta 


application 


of Naurangi Lal, on the allegation that the 


` latter was the elder brother of her husband, 


was altogether collusive and liable to be 
rejected. In para. 4 of -this peticion, 


.Ganesh Dutt slated that on the death ofthe 


applicant (meaning Amola Kuar), out of 
‘properties held in possession by her, one 
half share would- belong to him and the 
and in para. 5 
there is a clear statement tothe effect that 
Bajrangi Lal was the Dattaka putra of 
This statement is contra- 
dicted by the recitals in the petition of 
compromise (Ex. B) and is inconsistent 
with his own statement contained therein, 
It. appears that Ganesh Dutt after the com- 
promise with Naurangi Lal wanted to 
resile from the. agreement and he claimed 
a sharein the 3 annas 4 gandas of Hanu- 
man Dutt, and thisis evidenced by a series 
of documents relating to the partition of the 
estate. His statement therefore, contained 
in Ex. 4 cannot be taken seriously. ; 

The next document is the mukhtarnama 
Ex. W) executed by -Musammat Amola 
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Kuar, on November 30, 1877. This wasa _. 


in the takhta of her . 
- husband’s brother Naurangi Lal, according 
- tothe terms of the compromise (Ex. B). 
- Ganesh Dutt objected on the allegation that 


‘used to designate a dattaka son; 
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mukhtarnama authorising one Pheku Lal 
patwari to file an applicationon her behalf 
in the partition case of mahal Bakhri which 
was then pending before the Collector of 
Champaran. This was the mukhtar- 
nama by virtue of which the application 
was filed on her behalf for the inclusion 
of her share in the takhta of Naujêngi Lal, 
to which Ganesh Dutt had filed Lis objec- 
tion (Ex. 4) referred to above. In this 
mukhtarnama Amola Kuar describes her- 
self as the widow of Bajrangi Sahay the 
heir and karta-puitra of Hanuman Dutt. 
Whether karta-putra has the same signifi- 


_ cance as kritrima-putra has been the subject 
_of contention between the parties, 


On be- 
half of the plaintiffs it is contended that 
karta-putra isa general term for adoption 


. whether itis inthe dattaka form or in the 


kritrima form; whereas on behalf of the 
defendants it is contended that karta~putra 
signifies the kritrima form of adoption. 
Sarnam Singh: (P. W. No. 1) in his evi- 
dence says that in villages dattaka putra 
is also called karta putra butin cross-exami- 


nation he says : 

“Dattaka-puira is a so ĉalled kritrima putra by 
people. In my idea these are diferent classes of 
adoption. Kritrima-putra is also known as karta- 
putra.” 


Golapchandra Sarkar Shastri in his 
Hindu Law of adoption, 2nd_ edition, 
p. 448 says ‘that - 


“the word kritrima”™ is, seldom if ever, used byth 
people of Mithila in designating that description of 


son; the term which is in ordinary use is karta putra” 


He, however, says that 

“it seems that sometimes the word karta-putra is 
it -is therefore, 
not correct to suppose that wherever the word 
katra putra is used, it, means only the kritrima son.”, 


This may be true; but when the word 
“karta-putra” is used by people residing 
in Mithila as the parties in the present case 
do, then, according to what the learned 
author said first, karta-puira must mean 
the kritrima form of adoption. In any 
event, the description of karta-putra in 
this document (Ex. W) would not go to 
show that the adoption was in the dattak 
form. : : | 

The next document is, the deed of 
surrender executed by Musammat Amola 
Kuar in favour of Baldeo Narain,and othérs 
the defendants, on November 27, 1914 
(Exhibit J). There is a clear recital in 
in this document that Bajrangi Sahay was 
adopted by Hanuman Dutt as his kritrima 
putra. This-was, however, after the dispute. 
between the parties had actually begun. 


„Law, that the parties had migrated 


the west of India. 
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and it cannot be of much importance to the 


me 


- defendants. 


These are all the documents of importance 
on this point, and on a careful consideration 
I am unable tosay that they support the 
plaintiffs version that the adoption of 
Bajrangi Lal was in the dattaka form. 

The plaintiffs refer to the fact that the 
family Was governed by the mitarshara 
to 
Mithila “from the. west” and are Asthana 
Kayasthas, that they brought their own 
laws and customs with them, that the 
kritrima form of- adoption was not in vogue 
in this family, and that it is unlikely that 
Bajrangi Lal would have been adopted in 
the kritrima form and it was more likely 
that he would be adopted in the dattaka 
form which is the ordinary mode of adop- 
tion amongst’ families following the ordi- 
nary Mitakshara law. There is evidence to 
the effect that the original home of the parties 
was not in Mithila but in some country in 
Defendants’ Witness 
‘No, 5, Tribhunath Ojha speaks it. He 
further says that the family is governed by 
the Mitakshara Shastras. But as was 
‘observed by the Privy Council in Sourendra 
Mohan Sinka v. Hari Prasad Sinha (2) the 
law of the Mithila school is the law of the 


Mitakshara, except in a few matters in 
respect of which the law of the Mithila school. 


has departed from the law of the Mitakshara. 


‘The fact that the family is governed by the 


Mitakshara Law does not raise any presump- 
tion that an adoption. made in the family 
was in the dattaka form and not in the 
kritrima form. Moreover, we find in this 
very family Naurangi .Lal himself was 


,adopted by Narain Dutt in the kvitrima 


„form and there is no dispute between the 


parties on this point: Therefore, there can 


. be no presumption in favour of the plaintiffs 


¿cribe Bajrang: Lal as the dattaka-putra | 


that the adoption of Bajrangi Lal was in 


- the dattaka form. 


In the plaint, the plaintiffs did not des- 


-of Hanuman Dutt, In para. 7 they merely 


‘stated that he was the adopted 
-Hanuman Dutt. In the genealogical table 
: annexed to the plaint, which in para, 2 of ' 
“the plaint the plaintiffs asked to be treated 


son of 


as a part thereof, Bajrangi Lal was des- 


cribed as the karta-putra of Hanuman Dutt. . 


He was also shown in the table as the 
son of Naurangi Lal. Subsequently an ap-, 


(2)91 Ind. Cas. 1033;7 PL1T97;Al R 1925P0 
280; 42: 0 LJ 592; 24 AL J-33; (1926) MAWON 49; 50 
ML-J1;5 Pat. 135; 52 IA 418; 30.0 W N 482; 98 , 
Bom L R 1126 (P, Ò.) | ` 
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‘Mahesh Dutt’s 3-annas 4-gandas were not 


“being entitled to their proper share, 


-Hanuman Dutt. 
. 4 gandas share of each of the branches 
. represented by Bhairo Dutt and Narain 


‘certain definite 


’ Naurangi 
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plication was made for aimendment of 
para. 7 of the plaint by describing Bajrangi- 
Lal as the dattak putra of Hanuman Dutt; 
but no amendment was made in the genea-. 
logical table. Reliance is placed upon this 
fact on behalf of the defendants; but this 
circumstance by itself is not of much impro- 
tance inasmuch as thesuit was based on the 
allegation thatthe adoption wassuch as to 
entitle the plaintiffs to inherit a portion of 
the estate of Hanuman Dutt, 

On a consideration of the entire evidence 
on this point, I am of opinion that the 
plaintiffs upon whom the onus. lay, have 
failed to prove that Bajrangi Lal was 
adopted by Hanuman Dutt inthe dattak 
form. The evidence is inconclusive and 
not sufacient for such a finding. It is con- 
ceded that ifthe plaintiffs failed to prove 
that tha adoption was in thedattak form 
the suit must fail. Upon the finding arrived 
at by me the suitis bound to fail on this 
point alone, and the other points raised 
in the case would not arise; but as 
both parties have gone into the other 
points it is proper that I- should deal with 
‘them as briefly as possible. _ Wt 

I now proceed to consider the other 
points raised by the parties, on the 
assumption that the adoption was in the 
dattak form and the plaintifis are some 
of the reversionary heirs of the estate of 
Bajrangi Lal. ~ 

The first point “for. consideration is the 
effect of the agreement entered into 
‘between Ganesh Dutt and Naurangi’ Lal 
as evidenced by -the petition of com- 
promise (Ex..3). I have already set out 
the terms of the compromise in the earlier 
part of this judgment. By the agreement, 
share -and 


dealt with, these two branches of the family 
What 
was dealt with was the share of each of 
the other three branches of the’ family, 
viz., of Narain Dutt, Bhairo Dutt: and 
As regards she 3 annas 


utt, it was agreed that Ganesh Dutt 
and Naurangi Lal would take them -in 
shares. “Narain Dutt’s 
3-annas 4-gandas, and  Bhairo Dutt’s 
3-annas 4-gandas were divided in such a 
way that out of the total J-annas 8 gandas 
Ganesh Dutt was to take 6-gandas and 
Lal 3-annas 2-gandas. There 
was not much difference between the share 
taken by each, Ganesh Dutt taking 4-gandas 


500 
In’ excess over what was taken by Naurangi 
Lal. As regards Hanuman Duit’s 3-annas 
4-gandas, it was agreed that on the death 
of Bajrangi Lal's widow, Amola Kuar, the 
whole of it should go to Naurangi Lal. 
The defendants rely upon this compromise 
as a family settlement which was duly 
acted upon. The plaintiffs, on the other 
hand, contend that this agreement amount- 
ed to dealing with properties to which 
Ganesh Dutt or Naurangi Lal had no 
title, there being merely an expectancy 
or- spes successionis. which could not be 
dealt with by them, and that the actual 
reversioners on the death of the widow 
Amola Kuar could not be bound by the 
agreement. This contention of the plaintiffs 
is no doubt correct and is supported by 
ample authority and the statute law in 
India. Section 6 of the Transfer of Prop- 
erty Act, prohibits the transfer of the chance 
of an heir apparent succeeding to an 
estate, the chance of relation obtaining a 
legacy on the death of a kinsman, or ahy 
other mere possibility of a like nature. 
In Amrit Narain Singh v. Gaya Singh (3), 
Mr. Ameer Aliin delivering the judgment 
of the-Privy Council observed. as follows :— 

“A Hindu reversicner has no right or interest 
in presentt inthe property which the female owner 
holds for her life. Until it vests in him on her 
death, should -he survive her, he has nothing to 
assign,- or to relinquish, or even to transmit to his 
heirs. His right becomes concrete only on her 
demise; uutil then it is a mere spes successionis. 
His guardian if he happens to he a minor, cannot 
bargain withit on his behalf, or bind him by any 
contractual engagement in respect thereto.” 

The action of the guardian refering to 
arbitration certain matters connected with 
his sons, reversionary interest was declared 
to be null and void. The same view was 
expressed bythe Privy Council in Annada 
Mohan Roy v. Gour Mohan Mullick (4). It 
is not necessary to multiply authorities, 
and indeed Mr. P. R. Das, on behalf of 

- some of the defendants-appellants, conceded 
that the agreement between Ganesh Dutt 
and Naurangi Lal was void and’ could 
not be availed of by the defendants. 
Reference was made to the actings of the 
parties in.relation to the estate of Bigu 
Lal on the death of Musammat Anandi 
Kuar, in order to show that the parties 
-were bound by the agreement evidenced 

(3) 44 Ind. Cas. 408; 45 O 590;93M LT 142; 22 
O WN 409; 270 LJ 296; 34ML J298:4 P.L W 


221; 16 A LJ 265; (1918) M W N #06;7 L W ¿81; 
Bom. L R £46, 45 I A 35 (P. O.) ere 

(4) 74 Ind Cas. 499; 4 PL T 609;.21 ALJ.718; A 
IR 1923 P O 189: (1923) M W N 803; 45M L J 617; 
25 Bom L R 1269; 33ML T 365; 50 0929; 50I A 


239; 28:0 W N 713;40 0 LJ 10 (P, 0). 
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by Ex. B on the doctrine of part per. 
formance. It is unnecessary torefer to thé’ 
documents and evidence in this respect;- 
because the agreement being void thé 
doctrine of part performance cannot apply 
to it, as no amount of acting can validate 
a void agreement. - Mr. Das accepts this 
contention. | 

It is, however, contended by f. Das, 
that, although the transaction of 1868, 
treated as a conveyance, was bad,-yet as 
a contract it was a good contract; that 
such a contract was mot prohibited ‘before 
the enactment of thé Transfer of Property 
Act; and, that, although s. 23 of the Contract 
Act read with s. 6 of the Transfer of. 
Property Act renders such contracts.illegal, 
they were not illegal before thé enactment 
of the Transfer of Property Act, and the 
agreement of 1868 is not affected by the 
subsequent legislation. He contends that 
the agreement evidenced by Ex. B con- 
stitutes not a conveyance of any reversionary 
interest, but only operates as a disclaimer 
for consideration and is arrangement bind- 
ing on the parties, prior tothe enactment 
of the Transfer of Property- Act: He 
argues that the cases cited on behalf of 
the plaintiffs are cases of actual - trans- 
fers, whilst -in the present case Ganesh 
Dutt does not effect an actual transfer in 


Wa 


a 


| 50 far as the share of Bajrangi Dal was 7 


concerned, but he merely makes an adm- 
ission that so far as the estate of Bajrangi 
Lal was eoncerned he could have no concern 
with it as Bajrangi Lal was the kritrima 
son of Hanuman Dutt; and that it was a 
family settlement based on‘disclaimer and 
for consideration. He relies on the decision 
in Ram Nirunjun Singh v.-Prayag Singh 
(5), where it was held that. there. was 
nothing in Hindu Law which makes illegal 
an agreement, entered into by expectants, 
to divide a particular property in a certain 
way, on the happening of a particular 
conlingency, nor was such an agreement con- 
trary to -public policy. In that case one 
Thakur Singh died in the year 1859, leaving 
one son Prayag Singh by his first wife who 
had predeceased him, and three sons 
Nirunjun Singh, Jang- Bahadur. Singh and 


`a 


Dund Singh by his second wife. who 


survived him, Prayag Singh claimed an 
eight annas share ot the- estate, whilst 
Ram Nirunjun, for himself and his minor 


younger brothers Jang Bahadur and Dund 


Singh, asserted that the share of each 
brother.was four annas. An agreement-was 


entered into between the parties to the ` 


(5) § 0138, 


1934 


t 

effect that Thakur Singh's estate should 
be divided equally between the four 
brothers and, ‘ihat, if any of the brothers 
should die without issue, then the surviving 
brother should succeed to his heritage in 
equal shares, none’ of them having any 
claim or contention against the other on 
the scope of commensality and joint 
tenancy., Jang Bahadur and Dund Singh 
died witiut issue and then a dispute arose 
between Prayag Singh and Ram Ni:unjun 
Singh, each of them claiming shares of 
Jang Bahadur and Dund Singh, Prayag 
Singh basing his claim on the agreement. 
One of the questions raised was, whether the 
agreement was enforceable in law, because 
it was an agreement to convey an expect- 
ancy which the law did not permit, It 
was held that such an agreement was not 
illegal. The learned Judges treated the 
agreement not as a conveyance of an 
expectant right but as an agreement 
between expectants to divide a particular 
property in a certain way on the happening 
of a particular contingency, and they 
observed that there was nothing -in the 
Hindu Law which makes such an agree- 
‘ment void, i 

In Nasirul Haq v. Fyaz-ul-Rahman (6) 
it was held that s.6 (a) of the Transfer 
of Property Act-merely provides that 
“the chance of an heir apparent succeeding to an 
estate sss OF aby other mere possibility of a 
like nature cannot be transferred.” 

This clause seems to strike at transfers 
of a-mere possibility. or expectancy not 
coupled with any interest or growing out of 
any existing property. It does not, for 
example, strike at agreements by expectant 
heirs, such as an agreement to divide a 
particular property in a certain way on the 
happening of a particular contingency. In 
that case, iheir. Lordships referred to the 
decision in Ram Narinjan Singh v. Prayag 
Singh (5). The decision goes further than 
the argument of Mr. Dass, and holds that 
even under the Trans‘er of Property Act, 
agreement by expectant heirs to div:dea 
particular property in a .certain way on 
the happening ofa particular contingency 
was not bad. In Gagannadha Raju Garu 
v. Sri Raja Prasad Rao Garu (7), it was 
observed that, although in India, as in 
England, a mere chance of succeeding to 
an estate was a mere possibilily incapable 
of assignment, in England it is settled law 
that in the cese of such expectanices equity 
will enforce a contract to convey the estat 

(6) 9 Ind Cas. 530: 23 A 457; 8A L J 275. $ 

(7) 29 -Ind Cas. 241: 39 M 554; 17 ML T419; 28 M 
L J 650; (1915) M W N 626. s l 
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when it fell in, and a similar rule has been 
applied in India in cases which were not 
governed by the Transfer of Property Act. ` 
In Annada Mohan Roy v, Gour Mohan 
Mallik (8), Mookerjee, A. O. J., held that so 
long as an estate is vested n a female 
heiress, the interest of the reversioner is a 
mere chance of succession and cannot form 
the subject of any contract, surrender or 


‘dispo-al. At p. 550* of the Report, however, 


the learned Judge distinguished the deci- 
sion in Ram Narinjan Singh v. Prayag 
Singh (5), on the ground that it was decided 
before the Transfer of Property Act. These 
cases, therefore, support the contention of 
Mr. Dass that, although the compromise of 
1862 cannot be treated as a conveyance, it 
is binding on the parties as a a valid agree- 
ment. 

Mr. Parmeshwar Dayal, on behalf of the 
respondents, refers to the decision of the 
Privy Councilin Bahadur Singh v. Mohar 
Singh (9). That was a case in which the 
plaintitfs claimed certain estate on the 
death of a Hindu widow as the reversionary 
heirs of the last male-holder. Their title 
was disputed on the ground that they had 
failed to prove their relationship to the male 
owner. It was held by the Privy Council 
that the relationship had been established. 
The appeal was originally heard by the 
Privy Council ex parte, and the only ques- 
tion on which their Lordships were called 
upon to pronounce an opinion whether the 
appellants had sufficiently proved their 
kinship. It appears that subsequently the 
respondents obtained leave to appear and 
putin a case. Their Lordships heard the 
respondents and proceeded to dispose of 
the whole case. lt was found that there 
were certain Settlement proceedings in the 
years 1817 and 1866 between the widow 
Pritu and the ancestors of the plaintiffs, and 
in the course of these proceedings the widow 
was asked by the Superintendent of the 
Settlement Department to state who would 
be the owner of the estate after her death, 
and she replied: 

“ If Zorabar, Bishen-aud Sandal, the claimants, 
undertake to pay the debt which is due by me on 
account of revenue, or which may hereafter be due 
by me and if they were obedient to me and I am 
thoroughly satisfied with them, they will ba owners 
of my estate after my death: but so long as I am 
alive I have every sort of power in respect of my 
estate.” 

The plaintiffs appeared to be the descend- 

(>) 65 Ind. Cas. 27; 48 O 536; 25 O W N 496; 33 O L 


J 357. . 
(9) 21A 94; 29IA1;:60 W N 169; 12 ML J 56; 
g Sar 15?; 4 Bom L R 233 (P. C). 
“Page of 48 O—[ Ed.) - 
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anis of the three persons named as claim- . 
ants in`the proceeding. At the second 
hearing before their Lordships, it was con- 
ténded on the respondents’ behalf that the 
plaintiffe were estopped by what took place 
in 1847-48 from disputing Pritu’s right to 
alienate the property; and their Lordships 
observed that: 

“this argument fails both in fact and in law, that 
there was noevidence of any representation on which 
to found an estoppel, and even, assuming that the- 
argument made by Mr. Ross the Superintendent of 
the Settlement Department amounted to a contract 
between the then claimants snd Pritu, such a contract | 
was not binding onthe plaintiffs appellants. Accord- 
ing. to Indian Law the claimants of 1847 were but 
expectant heirs with a spes successionis The appel- 
lants claim in their own right as heirs of Mohar 
when the succession opened, and it would be a 
novel proposition to hold: that a person so claiming 
is bound by a contract .made by every person 
through whom he traces his descent " 


It is contended by Mr. Parmeshwar Dayal 
that the contract in this case was before the 
Transfer of Property Act and it was held 
that this contract was not binding on the 
parties The pointto be noticed, however, 
is that the contract relied upon was an im- 
mediate disposition of property giving an 
estate to the window with right of alienation 
and not a contract to come in force after 
- succession opened. -In this view of the 
case, this decision does not help the plaint- 
iffs of the present case. 

For the reasons given above I am in- 
clined to hold that the compromise of 1868 
and the agreement evidenced by it, between 
Ganesh Dutt and Naurangi Lal, can. be 
treated as an agreement which is binding 
upon the actual reversioners who are parties 
to the present suit. Section 6 of the Trans- 
fer of Property Act and s. 23 of the Indian 
Contract Act, have no application to it and 
although such an agreement after the en- 
actment of the Transfer of Property Act, is 
bad in law, the agreement made before 
that enactment must be upheld. [His 
Lordship then referred to certain matters 
mot relevant for the purpose of this report 
and continued.) It only remains to consider 
one point more. One of the villages in dis- 
pute is Chitarpati which is claimed by the 
plaintiffs against the defendants No. 14 to 
15-C. It appears from the statement con- 
tained in para. 18 of the plaint that this 
. village was sold for arrears of Government 
Revenue in the life time of Amola. Kaur 
and was purchased by the Kanti Concern 
in ‘the District of Muzaffarpur, which ob- 
tained sale certificate. : Before the revenue 
sale the property had been givenin mort- 
gage by Amola Kuar to one Kurkut Singh, 
the moitgage being in. respect of 3 annas 
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share. 


one Sheogulam Lal. After the revenue sale, 
the heirs of the mortgagee Kurkut Singh 
instituted a suit on the basis of their mort-. 
gage. 
in execution of the mortgage decree the 
decree-holders themselves purchased at an 


auction sale the property, viz., the 3 annas. 


pshare, under a sale certificate, daed July 
"18, 1911. Thereafter the heirs of the said 
purchasers sold the share to Sheodhari 
Singh defendant No. 
sary to consider whether the mortgage by 
Amola Kuar to Kurkut Singh was a valid 
mortgage. The property had been lost to 
the estate by reason of the revenue sale 
and the plaintiffs had no title left to claim 
the property. : What passed by the revenue 
sale was not the life estate of Amola Kuar 
but the property itself see Banalata Dasi 
v. Monmotha Nath Goswami (10) and Khe- 
mesh Chandra Raksait v. Abdul Hamid 
Sikdar (11). The plaintiffs’ suit in respect 
of this property must be dismissed irres- 
pective of any other consideration. 
There is no evidence of legal. necessity 


for the transfars to the transferee defend- - 
ants and the tranfers cannot be upheld on 


this ground. 

The result is that, even assuming that the 
adoption was in the Dattak form, the 
plaintiffs cannot succeed in the present 
action. 
missed and both the appeals allowed: with 
costs in this Court as well asin the Court 
below. - 

‘Macpherson, J.—I -entirely agree. I 
would only add that the evidence on record 
with its indications great and. small, both 
by itself and also when read in the light of 
my knowledge of such matters in all the 
Mithila districts in the earlier and most imë 
pressionable years ofa long service, would, 
Jead me-to go so far as to hold not only that, 
the plaintiffs have failed to prove a Datta- 
ka adoption but that the adoption of Baj- 
rangi was certainly in the Karta (which 
malgre G. ©. Shastri means there simply 
the Kritrima) furm, whichis overwhelmingly 
the usual form in Mithila, including east 
Champaran and Muzaffarpur and in which 
his only brother Naurangi was admittedly 
adopted (also by a sonless uncle, that being 
practically the invariable form in the case 
of uncle and nephew of any age.) See also 
the reference in Ex. B of 1868 to the Karta- 
putri deed. Iam certain that no reliance 

(0) 11 0 W N82, 07 0 ' : 

(11) 29 Ind, Gas. 250; 43 043; 19:0 WN 182. 


Another mortgage of the remaining . 
4 gandas share was executed in favour of . 


A mortgage decree was passed and. - 


14. Itis unneces-, 


The suit must, therefore, be dis- 


va 


1934 
whatsoever can safely be placed upon the 


testimony of Kapileswar- Ojha who is just: 
as much a put-up -witaess as his brother ` 


Tribhunath who was engaged as the cor- 
responding ‘expert’ on behalt of the ‘defence. 
As-to the family being Asthana Kayasths 
from the west which sub-casie of Kayasths 
or for the matter of that, which caste or 
sub-caste with any pretention at all to a 
‘respecta@le’ position, does not say that it 
came from the west. In any event the sub- 
caste and practically every Hindu in the 
Maithil country (at least of Hindustani 
origin) follows the Maithil law, as indeed is 
evidenced in the case of this Kayasth fami- 
ly by the form in which Naurangi Lal was 
adopted. | 
NG Appeals allowed, 


: MADRAS HIGH COURT 
Civil Revision Petition No. 1293 of 1920 
December 8, 1933 
MADHAVAN Nate, J. 
Tan DHARAPURAM MUNICIPAL 
. COUNCIL sy CHAIRMAN RAJA K. 
RAMASAMI CHETTIAR—PLAINTIFF 
sog — PETITIONER 


VETSuUS 
SULTAN MOIDEEN ANSARI SAHIB 
—DEFENDANT — RESPONDENT 

Madras: District Municipalities Act (V of 1920), 
s. 69— Contract in contravention of s 69- Decree on 
quantum meruit, whether can: be given—Contract Act 
(1X. of 1872), s 65, applicability of. 
- Where a contract on which’a’ suit is brought by a 
Municipal Council is unenforceable in view of s. 69 
of the Madras District | Municipalities - Act, the 
defendant may be ordered, ifhe has received any 
advantage under the contract, to restore itor to 
make, compensation for it to the Municipal Council, 
under s, 65 of the Oontract Act. 

lf a party is otherwise entitled to relief on the 
hasis of quantum meruit it cannot be denied- to him 
on the plea that the parties did not agree atthe very 
commencement that such relief should be given 
Municipal Council Tiruvarur v. Kannuswami Pillai 
C), Mahomed Ibrahim Molla v. Commissioner for 
the, Port of Chittagong (2), Thangammal Atyar v. 


Krishnan (3), Palaniswami Goundan v: English and 


Scottish Co-operative Wholesale Societies Ltd (A), 


relied on.- 
Petition under s..25 of Act IX of 1887 


praying the High Court to revise the decree’ 


of the Court of the District Munsif of 
Dharapuram in S.C. S. No. 4 of 1930. 
Mr. T. V. Ramanatha lyer, for the 
Petitioner. : 
Mr. S.T. Srinivasagopilachariar, for the 
Respondent. . 
Judgment.—The plaintiff, the Munici- 
pal Council of Dharapuram, is the peti- 


tioner; - The plaintiff's suit, was -for the re- 
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covery of a sum of ‘Rs. -202-2-0. on the: 
ground that the right to remove the rubbish: 
accumulating within the Municipal: limits“ 
for the year 1927-28 was put up for auction 
and that, was purchased by the defendant- 
he being the highest bidder for a sum of- 
Rs. 225. ‘It was stated that a portion: of' 
Mp amount was paid and the ‘balance is-+ 
ue. r 


. . . . kh 1 
«æ Various issues were raised in the case,- 


The first issue was “Is the contract: on - 
which the suit is based enforceable in: 
view of s. 69 of the District Municipalities 
Act?” The other issues related to the’ 
merits of the case. On this preliminary 
issue the lower Court found that the con- 
tract was void and dismissed the suit. In 
the course of the judgment the learned Dis-- 
trict Munsif expressed the opinion. that the 
contract being void the plaintiff is not en-- 
titled to ‘relief on the basis-of quantum 
meruit. It was urged before him having 
regard to the decision in Muncipal Council 
Tiruvarur v. Kannuswami Pillai (1) that 
the plaintiff should be given a decree on the 
basis of.quantum meruit. : But that-decision. 
was held inapplicable on the ground that 
in that case both the parties to the suit 
agreed that a decree on the quantum meruit- 
basis might be given and that in the present 
case there was no agreement between the 
parties on that matter. : 

In revision Mr. Ramanatha Aiyar on 
behalf of the Municipal Council argues that 
the right to claim relief on the quantum. 
meruit basis is not necessarily based on 
agreement between the parties and that 
if a party is otherwise entitled to claim it 
relief should be given. In Mohammed 
Ebrahim Molla v. Commissioners for the 
Port af Chittagong (2), it was held that 
though a contract is void relief to the party 
aggrieved may be given on the basis of 
quantum'meruit. The relief given in that 
case was not based upon any agreement 
between the parties. That decision has 
been followed in this Court in Thangammal 
Aiyar v. Krishnan (3) and Palaniswami 
Gounder v: English and Scottish Co-operative 
Wholesale Societies Ltd., (fi. In neither 
of those cases was the relief granted on the 
quantum meruit basis being based upon the 

(1), 127 Ind. Cas. 120; 53 M 352; A I R 1930 Mad. 
6CO; 31 L W 271; 58 M L J-377; (1930) M W N 140; 
Ind. Rul. (1930) Mad 936 

(2) 103 Ind. Cas. 2: 54 O'189; A I R 1927 Cal. 465, 


(3) 124 Ind. Cas 502: 53 M 309; 57 M LJ 15°; 30 
L W 876; A I R1930 Mad 132; Ind Rul. (19399) Mad, 


694. è é . 
(4, 145 Ind. Cas. 412; A I R1933 Mad, 145; 6 R M 
ga a I ae 
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agreemeent between the parties. If a party 
is otherwise entitled to reliefon the basis 
of quantum meruit it cannot be denied to 
him on the plea that the parties did not 
agree at the very commencement that such 
relief should be given. When a contract 
is found to be void, even though the relief ihat 
may be given is said to be based on the(princi- 
ple of quantum meruit, still speaking with .re- 
ference to the Indian law the relief is based 
under s. 65 of the Indian Contract Act which 
says th..t: 

“When an agreement is discovered to be void or 
when a contract becomes void any person who has 
received any advantage under such agreement or 
contract is bound to restore it orto make compensa- 
tion for it fo the person from whom he received it.” 


It is on this principle that the 


plaintiff will be entitled to get relief in. 


this case. But before deciding that ques- 
tion it will have to be considered whether 
any advantage has been reaped by the 
defendant tunder this contract. If he has 
obtained any advantage, then though the 
contract is void he will have to restore that 
advantage to the Municipality. As that 
question depends on a consideration of the 
evidence the case will have to be remitted 
to the lower Court for a decision on the 
point after examining the evidence given 
by the parties Issue No. 2 will have to be 
considered by the lower Court in connection 
with the question of restoration of advan- 
tage.. After considering this issue the 
lower Court may prceceed to examine the 
evidence with regard to the benefit said to 
have been obtained by the defendant under 
the contract. Issue No. 3 in the case says: 

“Is the plaintiff entitled to the penalty claimed.” 

This penalty is one which the plaintiff is 
entitled to claim under the contract. As 
the contract has been held to be void, 
the plaintiff certainly cannot claim any 
penalty under it and ‘so, this issue does 
not arise for consideration. I therefore 
remit the case to the lower Court for dis- 
posal on the merits in the light of the 
above observations. Costs of this petition 
will abid the result. 

AL Case remitted. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1915 of 1931 
January 26, 1933 
Buipg J. 
RAGHBIR DAS AND OTHERS— PLaIntIFFs— 
APPELLANTS 


versus 
Mahant MADSUDAN DAS - DEFENDANT — 
AND ANOTHER— PLAINTIFF — RESPONDENTS 
Majority Act (IX of 1875), 3. 3 -Guardian appointed 


RAGHBIR DAS V. MADSUDAN DAS: 7 


_affect. the question. 
- relied on, 
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by Court—Removal of guardian by Court under 
Guardian and Wards Act (VIII of 1890), s. 39— Age 
of majority for the minor. = 
When once a guardian is appointed for a minor 
the age of majority in the case of that minor is to 
be taken as 2t; however, the appointment terminates 
afterwards As long as the appointment of ‘the 
guardian is not set aside on appeal or otherwise, 
illegality-of the appointment or removal of. ‘the 
guardian in tbe exercise of the powers of the Court 
under s. 39, Guardians and Wards Act, does. not 


S. C. A. from a decree of the Additional 
District Judge, Lahore, dated May 23, 1931, 
affirming that of the Senior Suboidinkte 
Judge, Lahore, dated November 5, 1930. 

“Khan Bahadur Malik Mohammad Husain, 
for the Appellants. . 

Messrs. J. G. Sethi and Mohsin Shah, .for 
the Respondent. , a 

Judgment.—This appeal arises out of a 
suit by Raghbir:Das and certain other 
persons for removal of the defendant Mad- 
sudan Das, Mahant of Dera Bawa Hari Har, 
from his office and certain other veliefs. 
The suit has been dismissed by the Courts 
below and plaintiffs have preferred a second 
appeal. 

Defendant Madsudan Das, while he was 
still a minor was appointed -a mahant on 
the death of his father Gopi Nath, some 
12 or 13 years ago.’ The Dera has consider- 
able property attached to it, yielding 
an annual income of between Rs. 10,000 to 
Rs. 2,000. Musammat Bhagwan Devi, 
mother of Madsudan Das was appointed 
guardian of his person and property ‘under 
the Guardians and Wards Act. lt appears 


that a committee of management had also, 
been appointed with her consent to manage 


the affairs of the Dera, but she did. not 
allow the committee to do so properly and 
it was eventually dissolved. In 1925, a 
petitiin. was filed by Raghbir Das and 
Bansi Das under s. 3, of Act XIV of 1920, 
(Charitable and Religious ‘Trusts Act), 
pra) ing that the mahant be directed: to file 
particulars of the objects and inccme of 
the trust and its accounts. Musammat 
Bhagwan Devi disputed that the property 
was a trust, but a suit filed by her to 
establish this claim failed. She was then 
directed to file accounts but she failed to 
furnish the same and the Court then direct- 
ed the plaintiffs to seek their 1emedy by 
a suit as provided in s. 6, of the Act. 
Thereupon the present suit was instituted. 
It may be stated at the outset that before 
ihe institution of the present suit Musam- 
mat Bhagwan Devi.was removed from the 
guardianship of the person and property of 
the defendant, The learned Senior ‘Sub- 


Durga Devi v. Gur Nprain (i), 


Wi 


1934 


inga Judge who tried the suit held ihat 
‘the : 
denial of the trust by Musammat Bhagwan 
‘Levi were no good grounds fer removal of 
“the defendant from his office, that it was 
not- proved that the defendant was a man 
-of -bad character as alleged by the plaintiffs 
and as he had only lately taken over charge 
of the property and there was nothing to 
show thag he was not managing it prop- 
erly, there was no justification for any 
interference. The plaintiff's suit was, 
therefore, dismissed on these grounds. On 
appeal, it was urged before the learned 
District Judge that the defendant was 
still a minor according to the Indian 

Majority Act, as he was under 2] and 
was, therefore, incapable of managing the 
property. The learned District Judge held 
that the order appointing Musammat Bhag- 
wan Devi as guardian of the trust property 
was illegal and hence the age of majority 
was 18 and not 21. He further held that 
as the defendant had only recently assumed 
charge of the property on attaining major- 
ity and nothing had been proved against 
him, the plaintiffs were not entitled to any 
relief. The appeal was accordingly dıs- 
missed. Plaintiffs have preferred a second 
appeal. 

The learned Counsel for the plaintiffs- 
appellants has pressed only two points 
before me viz :— 

' (4) The learned District Judge has erred 
ih law in holding that the age of 
majority was 18 and not 21, in the case of 
the defendant. 

' (ii) That the defendant being still a 
minor, the Court should have sanctioned a 
scheme for the proper management of the 
properly. 

| The first. contention appears to me to be 
correct. There is no doubt that Musammat 
Bhagwan Devi had been appointed guardian 
of the person and property of the defen- 
dant under the Guardians and Wards Act. 
The appointment itself was not set aside on 
appeal or otherwise. All that the Senior 
Subordinate Judge did later was to remove 
the guardian in exercise of his powers under 
5.39 ofthe Act. There is ample authority 
for the proposition that when once a 
guardian is appointed for a minor the age 
of majority in the case of that minor is to 
“be taken as 21, however, the appointment 

terminates afterwards See Durga Devi v. Gur 

Narain (1). It was urged that the appoint- 
ment itself was illegal asthe property had 


been dedicated in trust for religious. pur- - 
“"  3P LT 805, 


(2) 69 Ind, Cap. 401; A I R1924 Lab, 151. 
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poses, Kilbi v. Bahuria Sheo Ratan (2) 
was cited as an authority in support of this 
contention. But as already pointed out the 
appointment, whether legal or illegal, was 
never set aside. Besidesthere was certainly 
nothing illegal in the appointment of ‘the 
guardian of a person and that, by itself, 
would serve to extend the age of majority 
to 21. The learned Counsel for the respònd- 
ent referred to cl. (b) of s. 2 of the Indian” 
Majority Act and urged that the Iñädián 
Majority Act dces not apply as the defend- 
ant is the mahant of a Dera. But I am 
unable to see that the clause has any bear- 
ing on the present question. There is no 
question here as regards the capacity ofthe 
defendant to perform his religious duties. 
The contention of the-learned Counsel for 
the appellants is that the defendant can- 
not legally enter into valid contracts etc. 
for the purposes of managing the property 
and hence the Court should sanction a 
suitable scheme of management. For such 
purposes it seems to me that defendant 
cannot attain majority unless and until he 
completes 21 years. ; 

The next point for consideration is whe- 
ther the minority of the. defendant can by 
itself be considered to be a fit ground 
for sanctioning a scheme for management 
of the property of the Dera. As regards this 
point it is sufficient to point out that the 
plaintiffs never based their case on this 
ground, The only allegations made by 
them in respect of the defendant were that 
he was a man of bad character and had 
denied the ‘wagf’ character of the properly. 
The Courts below have found against the 
plaintifis on these points and these points 
are not pressed now. The learned Counsel 
for the appellants urged that the ground 
of minority was involved in his pleas. 
But I am unable to accept this contention. 
If the plaintiffs wanted to rely merely on 
the ground of the minority of the defend- 
ant it would have been unnecessary for them 
toraise the issue as to his character. ‘The 
defendant is now over 18. Although techni- 
cally he is still a minor, owing to a guar- 
dian having been once appointed for him, 
the fact cannot be ignored that the usual age 
of majority now recognised in this country 
is 18. The learned Counsel forthe respond- 
ent rightly contended that, if the plaintiffs 
hal taken up this plea, an issue would 
have been framed and the defendant would 
then have been in a position to say that he 
was in fact managing the property in a 

(2) 70 Ind, Oas. 872; 1 Pat, 432; AI R 1922 Pat, 527; 
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proper manner and was fit to be entrusted 
with the management. 

In my opinion the plaintiffs are not 
entitled to any relief in the circumstances of 
this case merely on the ground that the de- 
féendant though over 18, is still technically a 
minor. 

_I accordingly dismiss the appeal with 


costs, | 
A. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 1157 of 1927 
February 8, 1933. 
HARRISON AND AGHA HAIDAR, JJ. 
MUKAND SINGH— PLAINTIFF— 
APPELLANT 
: versus 
. WAZIR-UD-DIN—Darenpant— 
- — RESPONDENT 
Custom (Punjab)—Alienation by father—Plaintiff 
notborn at timeof alienation— Gap between death of 
son in existence at the time and after-born son— 
Absence of reversioners to fill ‘gap—After-born son, 
if entitled to challenge alienation—Small part of sale 
consideration not for necessity — Sale — Validity 
There a son of the alienor was in existence at the 
time of the alienation but he died soon after and 
subsequently another son was born but the gap 
between the death of the former and the birth of 
the latter was not bridged by the fact that the latter 
had been begotten or any reversioner had been in 


existence : 
Held, that the subsequently born son could not 


challenge the alienation merely in virtue of his elder 
brother having been in existence at the time of the 
alienation. Jowalav. Hira Singh (1), distinguish- 


d. e i 
e Where out of the consideration of Rs. 11,0C0, a 


sum of Rs. 1,722 is not proved tohave been for 
necessity, the sale must be allowed to stand. 

F. C. A. from the decree of the Subordi- 
nate Judge, First Class, Amnitsar, dated 
January 17, 1927. ; 

Dr. Nand Lal and Mr. Nihal Singh, for 
the Appellant. 

Mr. Azim Ullah, for the Respondent. 

Harrison, J.—The plaintiff Mukand 
Singh is the only surviving son of the late 
Sardar Kartar Singh. He brought this 
suit challenging two alienations made by 
hisfather in 1915, the first dated January 9, 
1915, being for Rs. 200 only and the latter 
dated June 15,1915, being for Rs. 11,000. 
The defendant vendee is Hakim Wazir-ud- 
Din. Thesuit has been decreed regarding 
the first alienation for Rs. 200 and has been 
dismissed, regarding the second. The 
plaintiff has appealed and the defendant 
has presented a cross-appeal. > - | 

“The plaintiff unfortunately has made his 
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task very much more difficult by failing’ 
to have many relevant documents printed. 

The details of the consideration for -the 
larger sale aie given at pp, 27 and 28 
of the paper book. Out of these it hag 
been held that necessity has not been 
proved for Rs. 1,072 or roughty 1-10th of 
the total consideration, It has now to be 
seen whether Counsel has succeeded in 
showing that any further items sMould be 
disallowed and, if so, whether the total of 
those items when added to Rs. 1 072 forms 
such a fraction of the total as to justify the 
nature of the deed being changed, that is 
to say, the sale being converted into a 
mortgage. 

At the very outset a point of importance 
arises regarding the previous mortgages. 
The learned Subordinate Judge has held 
as regards the first deed dated May 16, 
1899, for Rs. 1,400-that at the time the 
alienation was effected no son of the late 
Sardar was in existence, and as it has 
not been shown that there was any other 
person alive who was capable of challeng-. 
ing the alienations, they became absolute 
and could not be challenged in this suit. 
Counsel has pointed out that there is a 
mistake regarding the dates of birth of the 


sons of Sardar Kartar Singh. The correct - 


dates are as follows :— 


Mohindar Singh born on September 10, 1898 
died October 28, 1900 


Amar Singh born on Seplember 27, 1900 
jy died November 28, 1901 
Bakhtawar Singh born on May 14, 1903 
5 died January 13, 1904 


The present plaintiff was born on August 
7, 1905 and two youngersons born in 1912 
and 1914 respectively have both died. One 
of these Harchand Singh was impleaded as 
a plaintiff at the time the suit was institut- 
ed but died while the case was proceeding. 
The plaintiff son Mukand Singh was_ not 
alive at the time of this alienation. The 
eldest son Mohindar Singh was. There 
being twodefinite gaps between the death 
of Amar Singh and the birth of Bakhtawar 
Singh, and the death of Bakhtawar Singh 
and the birth of Mukand Singh, and those 
gaps not being bridged over by the fact 
that the subsequently born son had been 
begotten or any  reversioner being 
shown to have been in existence the question 
is whether the plaintitt can challenge:the 


alienation merely in virsue of his elder - 


brother having been in existence at the 
time-of the alination though-he died’ in :the 
following year. It appears to us quite 
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clear that he cannot. Allowing the usual 
nine months there was an interval of 8 or 9 
months between the death of Amar Singh 
and the dateon which Bakhtawar Singh 
was begotten, and similarly, there was an 
interval of 8 or 9 months between the death 
of Bakhtawar Singh and the begetting of 
Mukand Singh. It not being shown that 
there was a reversioner in existence during 
these int@rvals, the alienations could not be 
challenged during such intervals, and there- 
fore no subsequently born person could 
possibly do so as the alienations had be- 
come indefeasible and absolute. For 
different reasons, therefore. from those 
given by the learned trial Judge we come 
to the same conclusion as regards item (a), 
that the present plaintiff cannot challenge 
it and this in spiteof the fact that it was 
in vendee’s own favour. Counéel relies on 
al Full Bench ruling Jowaia v. Hira Singh 
(1). This ruling has nothing to do with the 
question and merely lays down that it is 
necessary that a reversioner in a position 
to challenge alienations should be in exist- 
ence inorder that a son begotten by the 
owner after the date of the ° alienations can 
contest the alienations. 

Out of the totalof Rs. 11,009 Rs. 7,000 
represent pricr mortgages. Twoitems rc- 
presenting cash payments have been dis- 
allowed in full and one item (n) has. been 
allowed in part, the portion allowed being 
an old mortgage of the year 1896. 
Counsel contends that, aslaid down in 
Jhandu v. Niamat Khan (2) the present 
vendee being also the previous mortgagee 
so far as certain items are concerned, he 
is seized with peculiar knowledge, and 
that it is for him to show that necessity 
existed for these items. This will only be 
the.case if the plaintiff is entitled to 
challenge the alienations, and as regards 
the alienation of May 16, 1899, he is not, for 
the reasons set out above. For the rest it 
is quite clear that avast majority of the 
mortgages were in favour of ‘other peisons. 
Counsel also cited Hari Singh v. 
Harnam Singh, 109 Ind. Cas. 269 
(3). As this laid down it was the 
duty of the subsequent vendee to prove 
necessity for the previous mortgages in his 
own ‘favour. The only such mortgage in 
this case was item je) for Rs. 650. 
Counsel wishes us tohold that item (d) a 


mortgage deed dated October 9, 1914, was 
11 55 P R 1903; 117 P L R 1903. ` oa 
(4) 54 Ind. Oas. 84?; 1 L 47"; A I R1320 Lah. 
274, 0 Kart eek ; WÉ 
_.(3) 100 Ind, Oas. 269; AI R 1927 Lah. 118; 27 PL 
R8 ~ : 
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also in favour of the vendee, and as. 
showing this he relies on the evidence of 
Sundar. Singh D. W. No. 17. It is impos- 
sible for us to say whether this is correct as 
the document is not before us, and the 
statement of this witness merely deals with 
its contents. The record is by no means 
clear, and at an earlier stage of the argu- 
ment it was contended that this document 
was in favour of one Badar Din, D. W. 
No. 8, who says that the land was mortgag- 
ed to him for Rs.1,200 and that there were 
two mortgages for Rs. 800 and Rs. 400 res- 
pectively. The lower Court has held that this 
item represented a mortgage in favour of 
Badar Din, sze p. 28 of the paper book. 
The reasons for holding that the balance of 
Re. 230 was for necessity convinced the 
trial Judge and were not challenged in the 
course of arguments. The only possible 
item, therefore, regarding which it can 
be said that there was no satisfactory 
evidence of necessity, is item (c) in favour 
of the vendee himself, Ex. D-5, for Rs. 650 
and if this item be disallowed, it swells the 
total to Rs. 1,722-out of Rs. 11,000. The 
remaining items are, in our opinion, fully 
established both as to the passing ‘of 
consideration and as to necessity for the 
same, they being just antecedent debts in 
favour of third parties. Taking the most 
favourable view possible to the plaintiff 
the total of Rs. 1,722 cut of Rs. 11,000 are 
not proved to have been for necessity, and 
the sale must stand and the appeal be 
dismissed with costs and I would order 
accordingly. 
Agha Haidar, J.—I agree. 
Ne ‘Order accordingly. 


ALLAHABAD HIGH COURT l 
Execution Second Appeal No. 753 of 1932 
August 2, 1933 
KENDALL, J. 

BALKARAN AND OTHERS —JUDGMENT- 
; TOPOS = AN 


AJODHYA KALWAR AND ANOTHER— 
DECKEE-HOLDERS — RESPONDENTS 

Agra Tenancy Act (III of 1926), ss. 10, 21, 23 ()— 
Holder under perpetual lease—Interest of the person 
—Whether can be sold in execution of a decree, 

Of the seven clas3es of tenants enumerated in's. 10 of 
the Agra Tenancy Act only two permanent tenure- 
holders and fixed rate tenants hold inzerests which 
are transferable in execution of a decree of a Civil or 
Levenue Court The interest of a person - holding 
neither of: these cannot, therefore, be transferred’. by 
sale in execution of a decree without violating the 


provisions of s. 23(1) read with s. 21 . ofthe Agra 
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Tenancy Act. The power of transfer conferred on 
“him by his landlord is opposed to Jaw and hence 
inoperative. -Raghunath Tewari ae Buddhu Ram 
Tewari (1) and Mates Narain Singh v. Busheshar 
ta (2 rred to. i 
Wk S. ie from adecision of the Addi- 
tional Sub-Judge, Jaunpur, dated April 2, 
1932. 
. Mr. S. S. Shastry, for the Appellants. 
- Messrs. S. N. Sen and Gajadhar Prasad, 
fòr the Respondents, 
` Judgment.—This is a second appeal 
against an order of the Second Additional 
Subordinate Judge of Jaunpur, reversing 
the order of the executing Court. The 
circumstances are briefly that the decree- 
holder, in execution of a simple money 
decree, had attached three plots of land in 
which the judgment-debtor, the present 
appellant, held an interest under what is 
described as a perpetual lease executed in 
his favour by the landlord on September 23, 
1927. The judgment-debtor objected to the 
sale of this property on the ground that his 
interest could not be sold under the 
provisions of s.28 (1) of the Agra Tenancy 
Act of 1926, for although the lease purport- 
edto givehim heritable and transferable 
rights in the plots, he was nevertheless 
under the provisions of ve ~ nothing 
4 n @non-occupancy tenant. | 
ii garbana Court and the Oourt of 
First Appeal have considered the matter 
with referenceto a number of decisions, 
and in reversing the order of the executing 
` Court the learned Additional Subordinate 
Judge relied chiefly on a decision by a 
Single Judge of this Court in the case of 
Rayhunath Tewari vV. Buddhu Ram Tewari 
(1). The learned Judge in that case 


‘ked : P 
Ka of transfer,if conferred by lease, is 


F ive if it is opposed to some law so as to 
ae aja A or is opposed to public policy, 
and so on this principle under tbe Agra Tenancy 
Act, or any law, there is nothing which prevents a 
landlord from creating a tenancy carrying heritable 


ferablerights." | < 
he ‘general principles on which that 


ision is based were later approved ina 
SE E in the case oË Mahesh 
Narain Singh v. Bisheshar Lonia (2). But 
in this latter case the Bench had to consider 
a lease which was created long before the 
“Tenancy Act of 1926 or indeed that of 1901 
came into force, and Sen, J., in approving 
the general principle expressed by 
Niamatullah, J., in the previous case, 

197 Ind. Cas. 516; AIR1930 All. 315; 14 RD 


MAN) 

: 1. (1930) All. 916. 
es Tas Tad Cas. S39: AI R1931 All. 534: (1931) 
“ALI 482; 15 R D 45l; Ind, Rul, (1931) AH. 
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implied that if the lease had been created 
after the Act of 1926 had become law the 
decision might have been different. 

It has been pointed out very clearly ‘by 
Mr. Sastri on behalf of the appellants that 
8. 10, Agra Tenancy Act of 1926, 
enumerates seven classes of:tenants in 
agricultural land which are recognised by 
the law in this province. The judgment- 
debtor inthe present case holds @vhatever 
interest he does hold under a lease, and in 
the capacity of a tenant and not ofa 
full proprietor. He must, therefore,’ be 


` regarded by the law as one of the seven 


classes of tenants which the Tenancy’ Act 
Tecognises. If this were not the case it is 
obvious that it would be open to any land- 
lord to create any kind of lease which 
pleased his fancy, and to ignore the pro 
visions of the Tenancy Act altogether, 
Of the seven classes of tenants enumerated 
ins.10 of the Act only two permanent 
tenure-holders and fixed rate tenanis hold 
interests which are transferable in execy- 
tion of a decree of a Civil or Revenue Court; 
and it is admitted that the appellant does 
not hold either of these interests. His 
interest cannot therefore, be transferred by 
sale in execution of a decree without violat- 
ing the provisions of s. 23(1) read with 
8. 210f the Act. In the case of Raghunath 
Tewari v. Buddhu Ram Tewari (1) to 
which I have already referred, the learned 
Judges remarked that the power of transfer 
will be inoperative if it is opposed to some 
law so as to defeat its provisions, and it 
may not have been brought to his notice 
in that particular case that the powers of 
transfer conferred by the landlord did 


` defeat the provisions of the law by bringing 


into existence a class of tenants not 
recognised by the law. In the case before 
me at present there can be no doubt that 
the power of transfer conferred on the appel- 
lants by their landlord was opposed to the 
law and must, therefore, be held: to be 
inoperative. Theresult is that I allow 
the appeal with costs, set aside the order 
of the lower Appellate Court and restore 
that of the original executing Court, 


N. : Appeal allowed, 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 1088 of 1928 
May 31, 1933 
Suapi Lat, C, J., AND ABDUL QADIR, J. 
SAYED HUSSAIN ALI SHAH— 
PLAINTIFF —APPELLANT 
: versus 
SARDAR ALISHAH AND OTHERS— 
EFEN DANTS — RESPONDENTS 

Registration Act (XVI of 1908), ss. 17 (0), 68( )-- 
Lease and mortgage, difference between— Construction 
of deed—Registrar’s power to cancel registration by 
Sub-Regisirar. 

Section 68 (2), Registration Act, does not confer 
onthe Registrar the power of cancelling the regis- 
tration of a document, the execution of which is not 
denied and which has been already registered by a 


Sub-Registrar. Thakar Dasy. Emperor (3), referred 
to. 

A executed a lease to B for six years. The 
document began by describing itself asa lease and 
reciting the annual amount of Jease money but it 
was also finally described as a mortgage ; 

Held, on a construction of the deed that it was 2 
lease for a term and nota mortgage. Tassadug Rasul 
Khan v. Kashi Ram(1) and Archaka Sundara Raju 
Dikshutulu v. Archaka Seshadri Dikshutula (°), 
Teferred to, 


F.C. A. from the decree of the Senior 
‘Subordinate Judge, Montgomery, dated 
December 23, 1927. ; 

Messrs. Nawal Kishore and Fayyaz Has- 
san, for the Appellant. 

Messrs. Barkat Ali, Abdul Aziz and M. 
Aslam Khan, for the Respondents. 


Abdul Qadir, J.—One Sardar Ali Shah, 
who is recorded as a owner of 1656 kanals 
15 marlas of land, situated in village 
Kaure Jaure, in Montgomery District and 
-ordinarily works as a petition-writer at 
Bahawalnagar in Bahawalpur State, exe- 
cuted a deed in favour of Hussain Ali 
Shah, son of Shah Din Shah, of Chunian, 
on March 9, 1925, by virtue of which he 
leased his land to the plaintiff for six years. 
This -deed, which begins by describing 
itself as a lease and by reciting the annual 
amountof the lease money, was also des- 
‘eribed towards the end of the document as. 
a mortgage for six years. It was presented 
-for registration and 
March 18, 1925. A muharrir working 
under the Sub-Registrar subsequently 
pointed out to him that there were certain: 
flaws in the document and that it should 
not have heen registered. The Sub- 
. Registrar thereupon, made a report tothe 
Registrar on March 30, 1925, explaining 
that as, in his opinion, there were no 
legal flaws in the document and its regis- 
tration could not be refused he had regis- 
tered it, but if it was to be treated es a 


mortgaged deed, an additional fee should 
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be ordered to be #écéived from the execu- 
tant. Onthis report the Registrar passed 
the following order on April 25, 1925. :— 


“Acting under s 68 (2) of the Registration Act I 
cancel the registration made by the Sub-Registrar ” 


It appears that the higher authorities 
were moved against the order passed by 
the Registrar and the matter went to the 
Financial Commissioner, who referred it to 
the Inspector General of Registration. 
The latter passed an order that the action 
of the Registrar in cancelling the deed 
under para. 68 (2) was without authority and 
invalid and should therefore be treated as 
null and void. 

It may be mentioned .that, though the 
document, dated March 9, 1925, stated that 
Sardar Ali Shah had delivered possession 


. to Hussain Ali Shah, yet as a matter of 


fact possession did not pass to him, because 
at that time Altaf Ali Shah and others, 
step- brothers of Sardar Ali Shah, were in 
actual cultivating possession of the land. 
On January 23, 1926, Hussain Ali Shah 
brought a suit for the possession of land, 
impleading Sardar Ali Shab, defendant No. 
1 and his brothers and nephews, who had 
refused to deliver possession to him in spite 
of having been repeatedly asked to -do so. 
The defendants Nos. 2 ‘to 8, who are the 
contesting defendants, urged in their 
written statement that the documents, on 
the basis of which the plaintiff was suing, 
was not formally registered, -nor was it 
written on an adequately stamped paper. 
They also added that defendant No.1 had 
not been in possession of the property with- 
in 12 years, that the document was 
received from him without consideration 
and that‘he was not aman ofsound mind. 
The trial Cou:t heid-that there was -no 
sufficient evidence to showthat Sardar Ali 
Shah, defendant No. 1 was of unsound 
mind, when he executed the document in 
question, It was also held that the docu- 
ment should be considered as not having 
been registered, that it was a mortgage 
deed and contravened the provisions of s. 6 
of the Punjab Alienation of Land Act, “as 
the plaintiff was not a member of a notified 
agricultural tribe in Montgomery District. 
On the question of registration the opinion 
expressed by the trial Court was that the 
document should be considered as not 
having been registered. The Court also 
found that the defendants. had failed to 
prove their adverse possession. It, how- 
ever, refused to -decree the claim of the 
plaintiff, as it was based on -a document 
that was unregistered and therefore the 
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suit was dismissed and the parties were 
` leftto bear their own costs, on the ground 
that the main issues had been decided in 
favour of the plaintiff, ‘The plaintiff has 
preferred an appeal to this Court, which, 
has been argued before us by Mr, Nawal 
Kishore, while we have been addressed by 
Mr. Barkat Ali on behalf of the respond- 
. ents. f A 

The main questions for decision now 
are :— 

1. Whether the deed dated March 9 

"1925, was a lease or a mortgage ? 

2. Whether it was duly registered, and 
also whether the registration could be 
cancelled by the ‘Registrar ? 

Whether there was any adverse pos- 
- Session of the defendants for more than 
12 years ? 

Mr. Nawal Kishore contends that, in 
spite of the fact that the words ‘lease’ and 
‘mortgage’ were both usedin the body of 
the document, it is really a lease because 
the features that characterize a mortgage 
are not present. He says that, in the words 
of their, Lordships of the Privy Council in 
Tassaduq Rasul Khan v. Kashi Ram (1) 
it is not. a security for the payment of any 
money or for the performance of any 
engagement. No accounts were to be 
rendered or required. There was no 

. provision for redemption, express or implied 
It was simply a grant of land for a fixed 
term, X X X in consideration ofa sum 

¿made up of past and present advances. 

.In the said case, though the document was 
‘described as a mortgage their lordships 
held that it was a lease. Reference is also 

‘made to a Division Bench decision of the 
Madras High Court, Archaka Sundara 
‘Raju Dikshutulu v. Archaka: Seshadri Dik- 

. shutulu (2), where the question was, whether 

the document was a mortgage or a lease 
andthe learned Judges applied to it the 
tests mentioned above, and held that it 

“ was a lease. Applying the same tests to 

the document before us,I have no doubt 
that it is a lease, and it was duly regis- 


tered as such. The question as to any- 


deficiency in stamp on account of ‘its 
being described -as a mortgage does not 
arise, but it may be mentioned that-in 
the Court below the extra fee and penalty 
have been paid and even if it were to be 
treated as a mortgage deed, the deed in 
question is now properly stamped. 


(i) 25 A 109; 30 IA 35;70W NITI; 5 Bom.L 
R 100; 8 Sar. 337 (P On f 
(2) 106 Ind. Cas. 426; A IR 1926 


Mad. 35; (1927 
MW N 556; 26 L W 739;54M LJ 76. i 
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The order of the Registrar, dated April 
25, 1925, cancelling the Tegisiration . was, 
in my opinion absolutely unauthorized. 
He purported to act under s. 68 (2) of the 
Registration Act, but that section does not 
confer upon him the power of cancelling 
the registration of a document, the execu- 
tion of whichis not denied and which has 
been already registered by a Si@-Regist- 
rar. ; f 
Counsel for the appellant draws our 
attention toa Full Bench decision of this 
Court Thakar Das v. Emperor (3). This 
. Was a case in which a document which was 
-on the face of it a deed of dissolution of 
partnership and stamped as such, was 
registered by the Sub-Registrar and re- 
turned to the -executants, Subsequently 
-in the course of inspection, the Registrar 
‘considered the document to be a deed of 
-partnership and assuch defectively stamp- 
‘ed. Hecalled upon the executants to pro- 
duce the deed and referred the matter to 
the Collector, who ordered the deficiency in 
thestamptv be made good with penalty, 
„but the executants appealed to the Finan- 
. cial Commissioner, who referred the .ques- 
tion tothe High Court. It was he'd by 
the Full Bench that the Registrar had no 
power to order the production of a document 
‘afterit had been registered and delivered 
to the party concerned, and hisaction in 
referring the matter to the Collector was 
-held to be ultra vires. This authority has 
‘no direct bearing on the question before us, 
‘but the Counsel for the appellants has refer- 
red to it, by way of analogy, to show that 
the Registrar had no power, under ‘the 
‘Registration Act, to cancel a registration 
already completed. I think the registration 
-of the document on March 9, 1925, must 
.be held to be valid and subsisting. ` 
On the question of adverse possession, the 
case of the contesting defendants-respond- 
-ents is that Sardar Ali Shah has been out 
;of possession for a period of more than 12 
years and that his attempt to obtain . pos- 
session by executing a- lease of this land in 
-favourof one Jiwan lambardar. failed in 
1916 and the execution of a lease by him in 
favour. of Hussain Ali Shah, the” present 
‘plaintiff, was a. repetition of ‘the same 
-attempt to gain’ possession through.-a 
lessee, which he could not secure otherwise. 
Reference to Ex. P. 3 at pp. 40 to 43 of 
the printed record, shows that in 1915 
Sardar Ali Shah executed a lease in favour 
of Jiwan lambardar. The patwari entered, | 


(3) 138 Ind. Cas 758; 13 Lah. 745; Ind. Rul. (1932) 
. Lah, 530; AIR 1932 Lah, 495; 33 PLR 762. i 
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a mutation in his favour, but, on March 31, 
1916,Jiwan appeared before the Assistant 
Collector and Sardar Ali Shah was absent. 
Jiwan stated that he was not in possession 
and the mutation was disallowed. In this 
document the name of Sardar Ali Shah, 
alias Sardar Shah, is shown in the column 
of owner. This was followed by , another 


entry inthe register of mutations, a copy of h 


which isn the record and is marked Ex. P 
4, in which Altaf Ali Shah is said to have 
appeared in person and stated that hehad 
taken the landon lease from Jiwan. This 
mutation was also entered by the patwari 
but was disallowed by the Assistant Collec- 
tor, on the ground that Jiwan produced no 
lease and that Altaf Ali Shah, the step- 
brother of Sardar Shah, was in possession 
and cultivating the land and enjoying the 
produce. He ordered the name of Altaf Ali 
Shah to be entered as manager of the prop- 
erty in the column of remarks. In the 
body of the document Sardar Shah is 
shown as owner and Altaf Ali Shah is 
shown in the column of tenants as a 
lessee; 

It is argued by Mr. Barkat Ali, on behalf 
of the’ respondents that the statement of 
Altaf Ali Shah has not been duly proved, 
that he was not summoned as a witness to 
explain it and that, in any case, it cannot 
be binding on his brothers. All this may 
be truéand yet the fact remains that in 
therevenue papers the name of Sardar Ali 
Shah has been consistently shown as owner, 
within, the knowledge ‘of the defendants, 
and they have contented themselves with 
remaining in cultivating possession, pre- 
sumably with his permission, without mak- 
ing the least effort to have the entry in the 
column of ownership corrected either by 
adding the names of the other brothers to 
that of Sardar Ali Shah or by substituting 
their names for his. According to the 
mutation entry Ex. P. 4, when one of the 
contesting defendants personally appeared 
pbefore-the Revenue Officer, his position was 
described as that of a manager of the 
‘property, which itself implies management 
on behalf ofsome one else. Under the cir- 
cumstances I donot see how the contesting 
defendants can set up any adverse posses- 
sion and I have no hesitation in holding 
that no adverse possession of the defendants 
"has been proved. 

As I have held that the lease in favour of 
the plaintif was validly registered, there 
is no‘reason why the suit of the plaintiff 
should: not be decreed. 
$, I would therefore; accept this appeal-with 
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costs anddecree the suit of the plataeat 
the basis of thelease dated March9, 1925, 
Shadi, Lal, C. J.— I concur. 
N. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1069 of 1932 | 
December i 1932 
i BsIDE, J. 
Musammat PUNJAB KAUR—Dsrenpaxt 
—APPELLANT ; 
versus f 

MANA SINGH AND OTHERS —PLAINTIFFS 

AND ANOTHER —DEFENDaNTS — RESPONDENTS 

Punjab -Tenancy Act (XVI of 1887), s. 59— 
Occupancy tenant, death of—Mutation in- names of 
widow and mother by mutual consent—Remarriage 
of widow—Suit by reversioners—Brother, if aco- 
tenant 

Where on the death of an occupancy tenant, ‘the 
tenancy was mutated in the names of his widow and 
his. mother inequal shares by mutual consent, and 
on ths re-marriage of the widow, the reversioners 
filed a suit claiming that they were entitled to - 
succeed to the occupancy tenancy : 

Held, that the mere fact that mutation was 
effected in favourof the mother could not confer any 
rights on her as a co-tenant as neither the rever- 
sioners nor the landlord had consented to the arrange- 
ment between the motherand the widow and that 
the reversioners were entitled to ‘succeed to the 
tenancy. . 

S.C. A. from a decree of the Additional 
District Judge, Ferozepore, dated March 
10, 1932, modifying that of the Subordinate 
Judge, Fourth Class, Moga, dated May 6, 

1931 


Sardar Gurchavan Gk for the Appel- 
lants. 

Mr. Ganesh Datta, for the, Respondents. 

Judgment.— One Bachna, an occupancy 
tenant, died about the year 1927. The 
tenancy was mutated in the names of 
his widow Musammat Sada Kaur and his 
mother Musammat Punjab Kaur in equal 
shares with their consent. Subsequently 
Musammat Sada Kaur remarried and then 
the tenancy was mutated in the name of 
Musammat Punjab Kaur alone. . The 
reversioners of Bachna instituted. the 
present suit claiming that they were en- 
titled to succeed to the occupancy tenancy 
The trial Court granted a decree in their 
favour. On appeal the learned District 
Judge , has modified . the decree and ex- 
cluded certain numbers which were not 
found to have been in possession of the 
common ancestor of the plaintiff and 
Bachna. From this decision ‘a second. 


‘appeal has been preferred by “Musammat 


Panj ab Kaur. 


= 
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- The'ọnly point:raised by the learned ‘Judge is correct and there is no ground 7 
Counsel for Musammat Punjab Kaur before for interference in second appeal. 

me was that Musammat Punjab Kaur - I dismiss the appeal with costs. ; 

was a co-tenant and was entitled to N. f Appeal dismissed. 
retain the tenaney in preference to the ' 

plaintiffs. Reliance was placed in support i ——— 
of this contention on Moti Lal v. Kartar ay 
Singh (1). I may remark at the outset that NAGPUR JUDICIAL COMMISSIONER'S _ 
this-point does not appear to have been -T COURT | |, jih 
raised in the ‘Courts below and no issue Civil Revision Application No. 109-B of 1932 
was framed on it. Apart from this how- - October 23, 1933 


ever it appears to ‘me that there is no - Niyoe1, A.J. Q. J 
force ‘in this conténtion. It-is true ‘that BHIORAJ JETHMAL—DerenpDant— : 
the tenancy was mutated in the names - APPLICANT . 
of Musammat ‘Sada Kaur and Musammat versus oe 
Punjab Kaur in ,equal shares. on the JANARDHAN NAGORAO—P iaIntTI¥F © 
death, of Bachna, but this was by mutual —Non-APPLio;:NT  ~ 


- consent. Musammat Sada Kaur was in Civil Procedure Code (Act V-of 1908), O. XVII, = 


: any case entitled to a life estate. under 77-2, ean of party on bed paga cotati 
: E o ailure of party to perform acts referred to in 
~s~ 59 of the Punjab Tenancy Act, and us ka given— Disposal of case— Whether to be treated 


_ whether the land stcod in the name of ` gs under r. 3—Scope of rr.2and 3. 
Musammat Sada Kaur alone or in the The proper way of interpreting rr. 2 and „3 ‘of 


“names of Musammat Sada Kaur and O AVI, Civil pes Code, would wg to treat the 
g A ; 5 4 disposal of the suit as having been made in accord- 
Musammat Punjab Kaur was a matter ae with r. 2 in cases when on account of non- 


` of indifference to the plaintiffs , 50 long ` appesranceof ihe party the explanation for failure 
as .Musammat Sada Kaur was alive. to perform acts referred to in r. 3 was due but was 


``- There is. no evidence on the record to nobgivenonaccountof his, absence, Jhanda Singh 
gh wus tthat’ AT . Sadiq Muhammad (7), distinguished, Pichamma 
Show ‘that the plaintiffs or- the landlords i TN (1) and Ram Adhin v, Ram Bharose 


““ever consented to this arrangement. On (3), relied on. ; l ; : 
‘the remarriage of Musammat Sada Kaur In cases where the party fails to appear in person 
the present suit was instituted by the and also to perform tlie specified act or acts for 


Ng Dra. è : A which ths adjournment was granted, the question as 
‘plaintiffs, Even if- Musammat. Punjab to whether r.2 orr, 30f.0. XVII, isto be applied ~- 


‘Kaur had been a ccetenant the plaintiffs arises. When the party is present it is possible for 
“would have been entitled to -inherit the the Courttodemandan explanation, What further 


sh; i i S action is to be taken would be determined 'on tbe 
chare in -which Musammay Hada: Kaur “nature of the explanation. lf the Court is satisfied 


held a-life estate, even according to the “with the explanation it may adjourn the case under 
-Full Bench ruling on-which the. learned ©, XVIL r. 1, If it is not, then the Court may 
Counsel for the appellant has relied. As -proceed to judgment on such material as there is 


Ti ic : „Li no record on the assumption that the party bas no 
regarde thie- phere < Pilch -atgond im fka evidence to produce or witnesses to tender. The 


mame of Musammat Punjab é Kaur the Court is-bound to pass some order to indicate its 
' plaintiffs’ suit was amply within time as view ofthe explanation tendered by the party- and 
-Bachna had. died only in 1927. -The why furtheradjournment was thought unneceésary. 


‘Cour À This order is capable of being considered by the 
Conte: paloi Havo- undi reist, Toe and Appellate Court Pander s. 105'{1), Civil Procedure 


idecreed- in plaintiffs’ favour was held by Code, whenan appeal from the decree comes to'be 
‘the common.ancestor of the: plaintiffs and ‘fled’ The position is different when the party is 
‘Bachna and on this’ finding the plaintiffs absent and there is nobody duly instructed. ap- 


: mf ‘ i i . earing in Court able to give any explanation on | 
rere: Clearly “entitled. (0 possession ot ma behalf of the party. In such cases it 18 obviously 


‘land. Tho “mere fact that mutation Was inexpedient and unreasonable that the Court should 
:effected .in- favour of Musammat Punjab at once proceed to judgment. The appropriate course 
-Kaur in the circumstances stated above, would be to treat.the case as falling under r, 2'so 


~ i ight asto give the Court a discretion either to proceed 
‘could not confer any rights od her AE ander t: 9 or adjourn the case. In either casé it is 


` co-tenant. - The presumption arising from open to the party to appear in the Court and giye Wi 
‘the entries in the Revenue records has proper explanation fcr his default in the performance ~ 
‘been amply rebutted by the other evi- -of the act necessary for the progress of the suit. 


j ini If the Court proceeds to dispose of the case under- r. 3 
‘dence produced in the case. In my opinion Pa aie 2 Sra Gadi ie ould ear ag ai 


“the -decree passed -by the learned District courses open ; either to move the Court by a review 
gals i A petition or prefer an appeal from the decree passed 


> 


ru 


; A. KN ee `i p .againsthim, < E: ; 

_ (1) 127 Ind. Gas. 1; 11 Lab 427; A IRA930 Lab. `” Application for revision of an order of the 

: Gy Bh PAL, bia ee Kul (1930) i Lah. WE Additional Sub-J udge, First Class, Amraoti, + 
$ le $ = 7 li 
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_ dated February 12, 1932, in M. J. C. No. 31 
of 1931 arising in C. S. No. 10 of 1931 dated 
September 26, 1931 on the file of the Sub- 
Judge, Firs: Class, Morsi. 

. Mr. W. B. Pendharkar, for the Appli- 
cant, . . ; 4 

Mr. D.W. Kathalay, for the Non-appli- 
Gant. 3 - 

`’ Ordeg—This is an application to revise 

an order of the Additional Subordinate 

Judge, First Class, Amraoti, dismissing the 

applicant’s application made under O. IX, 

č, 13, Civil Procedure Code. The applic- 
ant was defendant inthe suit based on a 

promissory note. He admitted the execu- 

tidn of the promissory note, but pleaded 
repayment of Rs. 4,000. The burden being 
incumbent. on him to substantiate his plea, 


he was called on to lead evidence. He 
summoned five witnesses of whom only 
two were present on April 25,1931. For 


want of time the case was adjourned till- 


August 28; 1931. On that day the defend- 
ants wilnesses were absent and warrants 
were ordered to be issued against the 
witnesses who had been served with 
‘summons ‘and the case was fixed 
for- hearing on September 26, 1931. On 
that day neither the defendant 
the witnesses were present. Mr. Kale, 
Pleader, however, entered formal ap- 
pearance for the defendant. The Court 
declared the defendant's case as closed on 
account of the defendant’s default in 
appearance, in producing his witnesses and 
also in payment of the process fees, as 
‘ordered on the previous date. The Court 
delivéred the judgment and passed a decree 
against the defendant on the same 
day. The defendants filed an application, 
later in the day, for setting aside the 
ex parte decree. He stated in the applica- 
tion that he had not paid the process fees 
asthe witnesses had agreed to accompany 
him-to-the Court voluntarily. Its also 


mentioned that the witnesses were present 


in Court, but that there was delay in 
attending the Court on account of heavy 
rain. This application was dismissed by 
the trial Court on the ground that-the 
judgment was pronounced under O. XVII, 
r. 3, Civil Procedure Code and that the 
application made for setting- aside the 
decree passed in -pursuance of it was not 
maintainable -under -O. IX, 1. 18,- Civil 
Procedure Cede. > < í 

- The scope of rr. 2 and 3 of O. XVII, 
Civil Procedure Code, had been the subject 
of - conflicting decisions until the question 
was considered- by a Full Bench of Madras 
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High Court in Pichamma v. Sreeramulu (1). 
Under the circumstances resembling ‘those 
in the present case the Full Bench held 
that the case fell within O. XVII, r..2 and 
not r. 3, so that the decree was capable of 
being treatéd as an ex parte decree under 
O. IX, r. 13. The same view was taken in 
Ram Adhin v. Ram Bharose (2), E. Mylne 
v. T. Koir (3),:Ko Tha Lin Bwin v. Ko Hla 
Kye (4), Basayya v. Allayya (5) and Abdul 
Karim v. Ratilal Gujrati (6). The material 
provisions of O. XVII, have to be read with 
those of O. IX ofthe Civil Procedure Code. 
Order IK deals with the consequences of 
non-appearance of parties in obedience to 
the summons issued by the Court for their. 
appearance, which is the first hearing of 
the case, Order XVII, bearson the. sub- 
sequent progress of the suit. and- deals 
with the consequences arising from the. 
default of the party consisting- in non- 
appearance of the parties or in failure to 
perform some act necessary for the pro-' 
gress of the suit such as the production of 
documentary evidence or - causing the 
attendance of ` witnesses.: Order II speci- 
fically provides for the event of the failure 
of the party to appear in ‘the -course of the 
trial, and it gives a discretion to the Court 
either to dispose of his suitin one of the 
modes directed by O.: 1X, or make’ such 
other order as it thinks fit. As the: non- 
appearance of the party or parties concerned 
at any stage of the suit subsequent to. the 
first hearing is analogous to the cases dealt 
with in O. IX, the Court has been given 


. the power to put such cases. in the category 


of O.1X. At thesame time in view ofr. 1, 
O. XVII, the Court is also empowered to 
grant an adjournment. Rule 3 contem- 
plates a case where the parties are. present 
but commit default in some way which 
impedes the progress of the suit. It is obvious 
that while r. 2 applies to cases where the 
hearing is adjourned for any purpose and 
the parties fail to appear at the. adjourned 
hearing, r. 3 contemplates a case where the 
hearing is adjourned at the instance ofa 
party for some one or other of -the ‘purposes 
specified by r. 2 and the party fails to perform 

(1) 43'Ind, Oas. 536; AT M 286; 34 M L J 24; 23M 
LING (gis) MW N 92 (E B). 

(2):85 Ind. Oas, 27; 47 A 181; AT R.1925 All, 182; 
92 ALJ ION; L R5 A 740 Civ. 

(3) 114 Ind. Cas, 90; 6 R323; A I R 1928 Rang. 


91. ; ; 

“(125 Ind Cas. 358; 8 R 168; A I R 1930 Rang. 270; 
Ind. Rul. (1930) Rang. 278. 

(5) 87 Ind. Cas. 710; 27 Bom, L R 477; AIR 2925 
Bom. 328, ; 

oO Ind. Oas. 351; A IR 193) Nag. 15?; Ind, 
Rul, (1930) Nag, 351, ot 7 ` 
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the act or acts during the time allowed by 
the Court. But cases are bound to happen 
- when the party fails to appear in person 
and also.to perform the specified act or 
acts for which the adjournment was granted. 
It. is in cases of this kind that the question 
asto whether r. 2 or r.3 of O. XVII, is to be 
applied arises. Rule 3 presupposes the ap- 
pearance ofthe party at whose instance the 
case was adjourned, but.who is unable to 
. give proper explanation as to the omission 
to-perform the specific act or acts for which 
the. adjournment. was granted at his 
instance. When the party is present it 
is possible for the Court to demand an 
explanation. What further action isto be 
taken would be determined on the nature 
of. the explanation. If the Court is satisfied 
with the explanation it may adjourn.the 
case under O. XVII, r. 1. If it is not, then 
the Court. may proceed to judgment on 
such material as there is on record, on the 
Assumption that the party has no evidence 
Tó produce or witnesses to tender. The 
Court is bound to pass some order to indic- 
ate its view of the explanation -tendered 
by the party and why further adjournment 
was thought unnecessary. This order is 
capable of being considered by the Appel- 
late Court under s. 105 (1), Civil Pro- 
cedure Code, when an appeal from the 
decree comes to be filed. The position is 
different when the party is absent and there 
is nobody duly instructed appearing . in 
Court able to give any explanation on 
behalf of the party. In suchcases it is 
obviously inexpedient and unreasonable 
that the Court should at once proceed to 
judgment. The appropriate course would 
be to treat the case as falling under r. 2 so 
as to give the Court a discretion either to 
proceed under r. 9 or adjourn the case. In 
either case it is open to the party to appear 
in the Court and give proper explanation 
for his default in the performance of the 
act necessary for the progress of the suit. 
Ifthe Court proceeds to dispose of the case 
underr. 3 in the absence of the party, he 
would have only two courses open: either 
to move the Court by a review petition or 
prefer an appeal from the decree passed 
against him. As remarked by Kumar- 
aswami, J., in Pichammu v. Sreeramulu 
1 É f 

D can be no review if the Judge does not 
preside when the application is made,” 

Nor can the Appellate Court consider -the 
explanation by the defaulted party for the 
first time in appeal from the’ decree, since 
it is not its province to make an investiga- 
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tion occasioned by the explanation as the 
original Court would be expected ‘to do. 
While considering this aspect of the matter 
Mukerji, J., gave an illustration which is 
almost identical with the facts of the present 
case, in these words:— 

“I will take an extreme case, Say a defendant 
obtained time to produce his witnesses, On the 
date fixed for hearing he did all he coul® to arrive 
at the Court in time, but there happened to be a 
railway.. accident and he and his witnesses were 
delayed. Where is he to prove the facts?” 


Ram Adhin v. Ram Bharose (2). His answer 
was: Not in the Appellate Court. This 
is precisely the situation which has arisen 
in the present case. Here, the defendant 
alleges that he and his witnesses were 
delayed on the way by heavy rains and 
that consequently neither he nor his witnes- 
ses were able to be present in Court inthe 
early hour when the case was called on for 
hearing. The application shows that the 
defendant arrived with his witnessss in 
the Court a little after 12 noon. AJl that 
he wants to dois to satisfy the Court as 
tohis inability to keep his witnesses in 
attendance exactly as he would do, had the 
veces been passed ex parte under O. IX, 
r. 6. i 
- The foregoing discussion makes it clear 
that the proper way of interpreting rr. 2 
and 3 of O. XVII, would be to treat the 
disposal of the suit as having been made 
in accordance with r., 2 in cases when on 
account of non-appearance of the party the 
explanation for failure to perform acts 
referred toinr. 3 was due ‘but was not 
given on account of his absence. 

On behalf of non-applicant, reliance is 

laced on Jhanda Singh v. Sadiq Muhammad 
(7). A different view was taken in that’ 
case for the obvious reason that both parties 
had produced all their evidence and on 
the day fixed for argument one of the parties 
was unable to attend. That case stands on 
a totally different footing. i 

It is urged that a Pleader was present in 
Court on behalf of the defendant. There 
“is nolhing in the order sheet to show that 
he had received instructions to account for 
the default committed by his client. His 
mere physical presence under the circums- 
tances cannot be regarded as equivalent to 
the presence of the party. I, therefore, hold 
that the decree passed by the lower Court. 
was in view of O. XVII, r. 2, one passed 
under O. IX, r. 6, and that defendant’s 
application made under O. IX, r. 13, was 
competent. I set aside the lower Court's 


(7) 78 Ind. Cas, 453; 5 Lah 218; AIR 1924 Lah, 545; 
l Lah Qas 122 
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order and direct that the lower Court will 
investigate the application. The non- 
applicant will pay the costs of the applicant. 
Pleader’s.fees Rs. 25. Tate : 
N. Order set aside, 


w» 


È AHORE HIGH COURT. 
Seċond Civil Appeal No. 1508 of 1932. - 
i May 30, 1933 ` 
TEK CHAND AND MONRrOE JJ. 
JOWALA DAS—DEFENDANT— 
APPELLANT . 
, versus, 
WAZIR CHAND AND ANOTHER - PLAINTIFF 
AND ANOTHER— DEFENDANT — | 
` f RESPONDENTS 
Hindu Law—Alienation—Mortgage by father— 
Decree on mortgage—Decree held mot binding on 
family—Mortgagor's right to get personal decree’ and 
attach and sell the property including son's shares— 


Son's liability for father's debts—Civil ‘Procedure 
Code (Act V of 1 908), 0. XXXIV, r. 6. AN 
Where a Hindu, whois the manager of a joint 


family, consisting of himself and his sons, alienates 
joint property, ner for family necessity or for -pay- 
ment of a just antecedent debt, the mortgage qua 
mortgage is not binding on the sons, but it isopen 
to the mortgagee toobtain a personal decree against 
the father and, in execution of that decree, bring the 
entire family estate, including the mortgaged prop- 
erty, to sale unless the sons areable to show that 
the debt in question was tainted ‘with immorality or 
illegality. t Ss 

A mortgage decree passed against a Hindu father 
.had reserved to the mortgagee liberty to apply for 


a personal decree against the mortgagor, in the 
event ofthe sala proceeds being found insufficient 
to pay offthe decretal amount. `The mortgaged 


-property wasin fact brought to sale and the auction- 
purchaser had deposited the sale price, tut this 
amount could not be made available for discharge 
of the decree by reason of the prohibitory ` order 
issued at the instance of the mortgagor's sons : 
Held, that the mortgagee ‘was still entitled to 
apply for a personal decreeand proceed against the 
property, if his claim is found to be within time and 
the sons are unable to prove’ that the debt was 
tainted with illegality or immorality. Jagdish 
Prasad v.` Hoshiar Singh (1) and Brij Narain Rai 
v. Mangla Prasad Rai (2), referred to. GAN 
S.C. A. from a decree. of the District 
Judge, Jhang at Sargodha, dated June 21, 
1932, reversing that of the Junior, Subordi- 
nate Judge, Jhang, dated February - 10, 
1989. . " oe 
-Messrs. M. C- Mahajan -and 
Mahajan, for the Appellant. 
Lala Badri Das, R. B., and’ Mr.. 
“ Datta, for the Respondents. 


Tek Chand, J.—By a registered deed, 
dated June 29, 1923, Kashi Ram, defendant 
No. 2 mortgaged the property in dispute to 

‘ Jowala Das, defendant No. |; for Rs. 4,000. 


Hem Raj 
Ganesh 
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carried interest at 0-19-6 per ‘cent. per 
mensem. On January 6, 1931, Jowala Das, 
mortgagee brought a suit praying that -the 
amount due on foot of the mortgage be 
realized by sale of the mortgaged property, 
and in the event of the sale-proceeds being 
found insufficient to discharge the decretal 
amount, liberty be reserved to him to 
apply for a personal decree against the 
mortgagor. In the plaint it‘was expressly 
stated that the claim for a personal: decree 
against the mortgagor was within time by, 
reason of certain payments having been 
made within six years of the institution of 
the suit. The sole defendant in that suit 


“ was Kashi Ram mortgagor, his sons, Wazir 


‘Chand and Shadi Lal (who are the plaintiffs 
in the present litigation and who claim to 
be members of a joint Hindu family with 
Kashi Ram) were not made parties. A 
‘decree was passed in favour of the mort- 
gagee against the mortgagor declaring that 
Rs. 4,000, was due and ordering that if that 
amount, together with interest at the stipu- 
lated rate from the date of institution till 
realization and costs was not paid within 
three months from the date of the decree the 


‘mortgaged property shall be sold and that 
‘if the mortgaged property was found in- 
sufficient to discharge the amount of decree 


and interest due thereon, it would be open 
to the mortgagee to apply for a personal 
decree’ against the mortgagor’. under 
O. XXXIV,r.6. The question whsther the 
claim for a personal decree was or was not 
within limitation . was reserved for deci- 
sion “till such time as the plaintiff made. 


“an application” under that rule, 


Tue mortgagee took out execution of the 


decree and ‘had the mortgaged property 


sold on April 11, 1932. The auction-pur- 
chaser was one Ram Lal and he duly de- 


posited the purchase price Rs. 2,925, in the 
‘Court. The sale in favour of Ram Lal 
“was, however, not confirmed, fur in the 


meantime Wazir Chand and Shadi: Lal, who 
are the sons of the mortgagor Kashi Kam, 
had brought a suit for a declaration that the 
property in question was joint of themselves 


“and Kashi Ram, .that the latter had mort- 


gaged ‘it without family necessity and that 
the ‘mortgage was not binding on them. 
The suit was'dismissed by the trial Judge 


“and the plaintiffs appealed to the District 


Judge. ` While this appeal was pending, the 
mortgagee, as stated already, got the mort- 
gaged property sold in execution of his 
mortgage decree and adale was fixed for 
contirmation of the sale. Before this.co.ld 


The mortgage was without possession; and be done, however, the present plaintiffs- got 
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a prohibilory order issued by the District 
Judge to the executing Court directing that 
the auction sale be not confirmed till the 
decision of the plaintiffs’ appeal by him. 
The prcceedings in the executing Court 
Were accordingly stayed. A few days later, 
the plaintiffs’ appeal was accepted by the 
District Judge and a decree passed in their 
favour declaring that the mortgage of 
June 29, 1923, was ineffectual in respect 
ofthe property comprised in the mortgage 
deed. This decree was interpreted by the 
Court in which the proceedings in execu- 
tion of the mortgage decree were pending 
as having the effect of cancelling the 
auction sale in favour of Ram Lal, and on 
July 9, 1932, it refunded the sale price to 
him. No appeal was filed against that 
order by the auction-purchaser or any other 
party. 

The mortgagee Jowala Das has now pre- 
ferred a second appeal to this Court against 
the decree of the District Judge, dated 
June 21, 1932, granting the plaintiffs the 
declaration above mentioned. The finding 
that the mortgage by Kashi Ram was not 
effected {or family necessity or payment of 
a just antecedent debt is not assailed by 
the appellant’s learned Counsel and there is 
no doubt that on this finding that the mort- 
gagor’s sons are entitled to have it declared 
that the mortgage qua mortgage is not 
binding on them. To this extent, there- 
fore, the decree of the learned District 
‘Judge is correct. But this does not mean, as 
seems to have been understood by the 
executing Court and faint-heartedly urged 
by Mr. Badri Das before us, that the mort- 
gagee can, under no circumstances, bring 
the mortgaged property tosale. It is settled 
law that where a Hindu, who is the manager 
of a joint family, consisting of himself and 


<. his sons, alienates joint property, nor for 


family necessity or for payment of a just 
antecedent debt, the mortgage qua mort- 
gage is not binding on the sons, but it is 
open to the mortgagee to obtain a personal 
decree against the father and in execution 
of that decree, bring the entire family 
estate, including the mortgaged property, 
to sale unless, of course, the sons are able 
to show that the debt in question was tainted 
with immorality or illegality. In the pre- 
sent case, as stated already, the mortgage 
decree had reserved to the mortgagee 
` liberty to apply for a personal decree 
against the mortgagor, in the event of the 
sale proceeds being found insufficient. to 
pay off the decretal amount. As shown 
“above, the mortgaged property was in fact 
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brought to sale and the auction-purchasér ~ 


had deposited the sale price, but this 
amount could not be made available for 
discharge of the decree by reason of the 
prohibitory order issued at the instance of 
the plaintiffs themselves. The conditional 
clause in the decree has, therefore, become 
operative and the mortgagee is entitled to 
move the executing Court for @assing a 
personal decree under O. XXXIV, r. 6. 
When he makes the application under that 
rule, two questions will arise for decision 
(1) whether his claim for a personal decree 
is within time, and (2) whether the debt in 
question was illegal or immoral. If these 
points are decided in his favour he can 
bring the entire family estate, including . 
the mortgaged property, to sale. lt must, 
therefore, be clearly provided in the decree 
that the declaration granted ‘by the District 
Judge to the plaintiffs does not bar the 
mortgagee from applying for a personal 
decree and proceeding against the property, 
-if his claim is found to be within time and 
the sons are unable to prove that the debt 
was tainted with illegality or immorality. 
Mr. Mehr Chand has referred us to 
Jagdish Prasad v. Hoshiar Singh (1), where 
the majority of the Judges held that the 
word ‘debt’ in proposition (2) in Lord 
Dunedin's judgment in Brij Narain Rai v. 
Mangla Prasad Rai (2), includes a ‘mcrt-. 
gage debt.’ We do not, however, think it 
necessary to go into that question in. this 
case, as the appellant can obtain the relief, 
which he seeks, by proceeding under 
O. XXXIV, r. 6, subject, or course, to proof 


‘of his claim being within time. 


This appeal must accordingly be accept- 
ed to this extent, that tothe decree granted 
by the learned District Judge a clause will 
be added, stating that the declaration 
granted to the plaintiffs shall not prejudice 
the right of Jowala Das, defendant No. 1, 
to apply under O. XXXIV, r. 6, Civil Pro- 
cedure Code, fcra personal decree against 
Kashi Ram, defendant No. 2 and if he 
obtains a decree under that ‘rule, to realize 
the decretal amount from the entire prcp- 
erty: of the joint family of defendant No. 2 
and the plaintiffs, including the mortgaged 


“property. <- - 


Having regard to all the circumstances 


(1) 115 Ind. Cas, 715; F1 A136; AIR 1928 All. 
596; 26 A L J 1289 (F Bi, - l 

(2) 77 Ind. Cas. 6t9:.46 A 95; 21 ALJ 934; 46M 
L J22;5P LT 1:280 W N2353; (1924)MW N 
68; 19 L W 72; 2 Pat. LR 41; 100-& ALR 82 Al 
R 1924 P C50; 33 M L T 457; 26 Bom: L R £00; 11 
O L J 107; 511 A 129; 10 W- N48; 41 OL d 232 
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1 would leave the parties to bear their own 
costs throughout. 


Monroe, J.—I agree. 
N. i Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 559 of 1930 
August 16, 1933 
RACHARPAL SINGA, J. 
. MADHO LAJL —PLAINTIFE - APPELLANT 


l Versus 
LAL BAHADUR SINGH—DEFENDANT— 
RESPONDENT 


© Transfer of Property Act (IV of 1°82), | s. 111 


{g)— Forfeiture, doctrine of—Denial of landlord's 
„title by lessee in previous suit and setting up title in 
himself—Forfeiture, if effected—Refusal to pay rent 
—Whether amounts to disclaimer—Deed—Right 
construction of— Question of law—Second appeal 

The doctrine of forfeiture must be applied with 
the utmost possible precaution, Where the lessee has 
stated in a former case that he was not a tenant of 
any one and no one elsehad any right in it, this 
‘constitutes denial ‘of the landlord's title and setting 
up titlein himself and consequently, s. 111 (gi, 
Transfer of Property Act applies to the case giving 
the plaintiff right to eject him.: Where the dis- 
claimer is done with an express repudiation of the 
“tenancy under the landlord itcan operate as forfei- 
ture. : 

[Case law referred to.] ; 

Refusal to pay rent by itself cannot be said to 
amount toa “ disclaimer "—though it may be evi- 
dence of a disclainier. 

Right construction of a document is a question 
.of law which ‘could be considered in second appeal. 
Fateh Chand v. Kishen Kunwar (i), referred to. [p. 


col . ° 
S. C. A. from a decision of the Additional 
Sa eS Benares, dated January 13, 
“1930. 
Mr. K. Verma, forthe Appellant. 
Mr. K. N. Malaviya, for the Respondent.’ 
Judgment.—This is a plaintiffs second 
appeal and arises. out of a suit for eject- 
ment. SNe 
The plaintiff-appellant instituted a suit in 
the trial Court for ejectment of the defend- 
ant from the ‘land in suit and for the 
.recovery~of Rs. 12as mesne profits on. the 
allegations: that the defendant who had 
been occupying the land in suit as a lessee 
had denied his title to the land as 
a landlord and this denial had entailed a 
forfeiture. The defendant resisted the 
claim and contended that he had not denied 
the title of ‘the plaintiff as landlord which 
‘would put an end tothe lease in accordance 
with the provisions of s.- 111, Transfer: of 
Property Act. Both the Courts below have 
found that the plaintiff had failed . to 
establish that there had been a denial by 
the defendant of the” plaintiff's right as 
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. rise to this 
. which, accordisig to the plaintiff, there was 


.far as the written 
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landlord in the land in suit, and therefore 
the plaintiff's claim for ejectment was 
dismissed. The present second appeal has 
been preferred by the plaintiff against the 
decision of the Courts below. 6 

The plaintiff instituted a. suit against the 
defendant to recover the zamindari dues 
called parjote in 1925. The plaintiff's case 
was that in that suit the defendant denied 
his title tothe land andit was that denial 
which according to him had caused a 
forfeiture of the tenancy. That suit was 
decreed against the defendant. Afier the 
decision of that suit the plaintiff instituted 
the present suitin 1928 which has given 
appeal, the statements in 


a denial of his title by the defendant were 
made in the aforesaid case. 

The question as to whether or no there 
was.adenial of the title of the plaintiff 
dependson the interpretation to be placed 
on the written statement and the statement 
made by the defendant. as a witness, So 
statement which the 

defendant had filed inthe former case, is 
concerned, I am of opinion that if does not 
contain any clear denial of the title of the 
plaintiff as landlord. In para.1 of the 
plaint in that case the plaintiff had asserted 
his title claiming to be the landlord of the 
land in suit. The defendant in reply stated 
that para. 1 of the plaint was not admitted, 
as it was not known. From this it cannot 
be inferred that there was an express 
denial in clear and unambiguous terms of 
the title of the plaintiff. As regards para.3 
of the written statement the same remarks 
apply. All that the defendant said in this 
para. 3 was that the ground rent had never 
,been paid. In para. 1 of the additional 
-pleas the defendant stated: oO 


“No document stipulating ground rent or proof of 


the contract stipulating payment of grourd rentin >’ 


respect of the side of the house owned and possessed 

by this defendant has been mentioned in the plaint. 
-Under the circumstances the frame of the suit is 
-incorrect and the suit,asit stands, as against this 
.defendant, is unfit to proceed.” 


In paras. 2 and 3 of the written statement 
-the defendant contended that the plaintiff 
-could not realize the rent so long as he did 
‘not prove his right to realize the same. 
-The statement made by the defendant as a 
‘witness on November 30, 1925, however, 
stands on a different footing. In this state- 
ment at one- placethe defendant states in 
clear terms that the land occupied by him 
does not carry ground rent. Then further 
on he says: ` is 

“The land never carried any rent... None but 
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myself had the right to this land. Iam not the 
- tenant of any one" 


I am of opinion that this amounts toa clear 

, denial of the title of the landlord which 
would entitle the plaintiff to ask the Court 
that there had been a forfeiture under the 
. provisions of s. 111, cl. (9), Transfer of 
Property Act. According tothe provisions 
of that section a lease of an immovable 
property terminates if the lessee renounces 
his character as such by claiming a title in 
_ himself. In the statement referred to above 
the defendant in very clear terms says that 
none except himself has a right to this land 
and that he isnot a tenant of any’ one. 
The words used by him in Urdu are: 
Siwat-mereis zamin men aur kisi shaks ka 
haq nahin hai ham asami kist ke nihin hain. 
The learned Counsel for the respondent has 
placed reliance on the rulings reported in 
Muhammad Golam v. Taranath Deb (1) and 
ae v. Muhammad Abju Choudhury 
In Muhammad Golam v. Taranath Deb 
(1) the view taken was that it was only in 
case of a tenant being inducted on the land 
by a landlord that the tenant could not deny 
the title of his landlord at the inception of 
his tenancy. In cases where the plaintiff 
became the landlord by a derivative title 
the tenant might without incurring any for- 
‘feiture of his landlord put him to the proof 
of his title. In the other ruling cited by the 
learned Counsel for the respondent which 
is reported in Hatimullah v. Muhammad 
_Abju Choudhury (2) it was laid down that 
the principle of forfeiture by disclaimer is 
„that where the tenant denies the landlord’s 
title to recover rent from him bona fide on 
the ground of seeking information of such 
title or having such title established in a 
Court of law in order to protect himself, 
‘then he is not to be charged with disclaim- 
_ ing the landlord’s title. But where the dis- 
claimer is done not with this object but 
with an express repudiation of the tenancy 
under the landlord it could operate as for- 
feiture. The learned Counsel for the res- 
pondent has rightly argued in this case 
before me that it was open to the defendant 
to put the plaintiff to the proof of bis title. 
Here it is to be borne in mind that the land 
held by the defendant was not leased to 
him by the plaintiff. The defendant pur- 
chased this site in an auction only recently. 
It is quite impossible that he did not know 
who the landlord was and if he wanted the 


» (1) 87 Ind. Cas. 657; A I R 1925 Cal, 1212, 
14) 113 Ind. Cas.13; A IR 1928 Cal. 312; 320 WN 
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Plaintiff to prove his title to the land be- T 
fore claiming rent, such a course would ` 
have been perfectly justifiable and: it could 
not have been contended on behalf of the 
plaintiff that this caused a forfeiture. ‘This 
proposition cannot be disputed. In the 
case of Hatimullah v. Mohammad Abju 
Choudhury (2), at p. 315, the tenant had 
pleaded that he was holding the land as a~ 
tenant of another person and ®t from the 
plaintiff but if it was proved that the plaint- 
iff was a landlord he was prepared to 
pay rent to him. Where a defence of 
this kind is put, it cannot be said that there 
has been a denial of the tenancy, but the 


- case would-stand on a different footing al- 


together where, as in the case before me, ~ 
the tenant in clear words stated that the. 
plaintiff was not his landlord when he used 
the words “siwai mere is zamin men aur 
kisi shaks ka haq nahin hai.” It clearly 
indicates that he not only attacked the 
title of the landlord but set up a title in 
himself. Such a denial would entail the 
forfeiture of the tenancy. I have, for the 
reasons given above, no doubt in my mind 
that the decision of the learned Subordinate 
Judge to the effect that there was no for- 
feiture is not correct. He does not appear 
to have taken into consideration that part 
of the statement of the defendant in which 
there was a denial of the title of the land- 
lord and which has been mentioned above.~ 
He only refers in his judgment to one state- 
ment of the defendant in his deposition in 
which he said: 

“Lamin possession of the land. I do not pay rent. 


I cannot say if Jam the owner of the land but lam 
in possession,” N 
and ignores the other part in which he 
stated:—“None but myself have a right to 
this land. Iam not the tenant ofany one.” 
In Jaffrey v. Cooper (3), Tindal, O. J., 
observed: 

“A disclaimer, as the word imports must be a re- 
nunciation by the party of his character of tenant, 


either by setting up a title in another or by claiming 
title in himself.” 


The doctrine of forfeiture, having regard to ~ 
the condition prevailing in this country, 
must be applied with the utmost possible 
precaution. Here in. this country we have 
cases in which certain dues are tobe 
realized by the zamindars from their ten- „ 
ants and it will often happen that persons 
getting transfers from the tenants of their 
successors are not aware that they have to 
pay any dues to the zamindar.- Take the 
case before us as an instance. The 


(3) (1810) 1 Man & GIH -- bey 
*Page of A.I, R, 1928 Oal.—[Ed.] 
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Jand in suit is a piece of land in 
Benares City. In -respect of it parjote 
dues have to be paid to the zamindars. The 
plaintiff is the representative of the zamin- 
dar. The defendant purchased the rights 
of the original tenant in a piece of land. 
Tt is very likely that the defendant did not 
know that any parjote had to be paid for 
the occupation of the landin suit. It is also 
‘possible that he was not aware that the 
plaintifPhad become the zamindar and was 
therefore entitled to get parjote dues. Now, 
if the defendant had only said that he did 
not know that the plaintiff was his land- 
lord and that there he (plaintiff) should 
prove his right as such, then, I do not think 
that there would- have been a disclaimer 
of the title of the landlord. Refusal to pay 
rent by itself cannot be said to amount to 
a “‘disclaimer’—though it may be evidence 
of a disclaimer. Now, what is the course 
which the defendant should have adopted 
when the plaintiff sued him for parjote 
dues in 1925? He should have pleaded that 
he did not know that the plaintiff was the 
zamindar of the land in suit or that he 
had a right to realize any dues and there- 
fore. he was not entitled to the same until 
‘he could: establish his title to the same. 


Had ‘the defendant set up such a 
case, then it could not have been said 
that. it amounted to a denial of the 


‘title of the landlord. But he took up a 
different positon. # He stated in most clear 


and emphatic terms that he was not a 


tenant of anyone and that no one else 
had any right in it. This was a denial 
of the title of the landlord. He setup a 
title in himself and denied that the 
plaintiff had any right in the land. It 
must, therefore, be held that the pro- 
visions of s. 111, cl. (g) of the Transfér 
of Property Act apply to the case and the 
plaintiff became entitled” to eject the 
defendant. : 

The learned Counsel for the respondent 
contended that the finding of the lower 
Appellate Court that the defendant had 
‘not disclaimed the title of his landlord 
-was oneof fact which could not be chal- 
lenged in second appeal and in support 
of his argument he relied. on the ruling 
of their Lordships. of the Privy Council, 
_Midnapore Zamindari Co. Ltd., v. Uma 
Charan Mandal (4). It was held in that 
_ease where documeats, which are mere 


(4) 74 Ind. Cas, 492; A IR 1923 PO 187,21 ALI 
723: 4 P L T 627; 33 M L T291; (1923) M W N 832: 
45 M L J 663; 25 Bom, L R 1287; 400 L J16; 29 O 
WN 1314P 0). | 
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the view which I take, the right of- the 


‘ment made by the 
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lower Appellate Court in determining 
questions of fact, ‘findings based on con- 
structions or inferences. drawn from such 
documentary evidence cannot be ques- 
tioned in second appeal. In my opinion, 
this ruling does not help the respondent 
inasmuch as the learned Subordinate Judge 
in this case failed to take into consider- 
ation the effect of the statement of the 
defendant that he was not the tenant of 
any one. In the above cited ruling of 
their Lordships it was held that the con-’ 
struction of a document which might be 
the direct foundation of rights was a 
question of law. In Fateh Chand v. 
Kishen Kunwar (5), it was laid down that 
the right construction of a document, was 
a question of law which could ‘be con- 
According to 


plaintiff is founded on a statement which 
the defendant made in his deposition 
before a Court in a: former case between 
the parties. ‘The question for consider- 
ation was whether or no, this particular 
statement amounted to a denial of the 
title - of the plaintiff by the defendant. 
The lower Appellate Court did not con- 
sider this aspect of the case at all but 
based its conclusion, on another state- 
defendant in his de- 
position. Under these circumstances this 
Court can go into the question as to 
whether or no, upon a true construc- 
tion of the deposition of the delend-. 
ant, the plaintiff has made out a case for 
ejectment. 

The plaintiff has been given a dec- 
ree for mesne profits. For the reasons 
given above I allow this appeal and 
setting aside the decree of. the Court 
below dismissing the plaintiff's claim for 
ejectment, grant him a decree for posses- 
sion over the land in suit with costs in all 
the Courts. i 

Dr. Malaviya, Counsel for the’ respond- 
ent, asks for permission to fle a Let- 
ters Patent appeal. This request is 
granted, 

N. Appeal allowed. 

5) 16 Ind. Cas, 67; 34 .A 579; 391A 247; 160 W 


y 1033; 23 M L J 330; 12ML T 413, (1912) M W N 
1065; 10 A L J 335; 14 Bom. L R 1090; 17 OLJI 
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= KG ‘OUDH CHIEF COURT: ` 
Second Rent Appeal No. 17 of 1932. 

= November 16, 1933” | 

Wazir Hasan, O. J. 


'INDERPAL SINGH AND ANOTHER: 
ih — DEFEND ANTS— APPELLANTS 


ee versus ` ; 
Babu GAYA PRASAD RAM AND ANOTAER 
' — PLAINTIFFS— RESPONUENTS  - : 

| Landlord: and tenant— Rent suit—Suit’ fcr three- 


fourths of rent—Maintainability of. : 
here ‘the plaintiffs sued. for three-fourths share 
of the rent, they being entitled in Jaw to that 
amount and the defence was that the entire rent 
had ‘been paid to another co-eharer and this was 
negatived ; ie | : 
Held, that in’ the circumstances it must. be held 
to have beenso negatived with reference to the 
plaintiffs’, share of the rent only, that the payment 
of one-fourth rent only to another co-sharer was a 
valid payment,and. that the suit for three-fourths 
was maintainable. , 4 


S. R: A. against an order of the District 
Judge, Hardoi, dated January 18, 1932. 

Mr. K.N. Tandon, for the Appellants. 

Mr. Ghulam .Hassan, for the Respond- 
ents,-  - .' : . é 


_ Judgment.—This, is the defendants’ ap: 
peal from the decree of the District Judge 
‘of Hardoi, ‘dated January 18, 1932, modi- 
fying the decree of the Court of-an As- 
sistant Collector ofthe First Class of Hardoi, 
dated September: 28, 1931. 

‘The appeal arises out ‘of a suit for 
arrears of rent brought by the plaintiffs 
against the defendants-appellants. Two 

` points were urged in support of the ap- 
peal. The first point is that the Court 
below has erred in Jaw in deereeing the 
‘plaintiffs’ ‘suit ‘fora ths share of the 
rent. It is said that a suit for récovery 
of.a fractional share of rent is not main- 
tainable. The second point urged is that 
the Court ‘below has erred in treating the 
defendants as trespassers for the purpose 
of assessing rent under the provisions of 
s. 127 of the Oudh Rent Act. 

` As regards the first point it may be 
that thé argument is technically correct, 
but in the ‘circumstances of this case 
I.am unable to give effect to.it.- The 
plaintiffs have sued for a ths share of the 
rent because that was the share to which 
they were entitled inlaw. The defence 
was that the entire rent had been paid 
to another co-sharer. This defence was ne- 
gatived and inthe circumstances it must be 
held to have been co negatived with reference 
to the plaintifis’ share of the rent only. 
It -follows that the payment of only one- 
fourth rent made to another co-sharer was 
a valid payment, If that is so, then only 
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ith. of the ‘rent remains in arrears and 
fór thatthe Court below has given a 


-decree to the plaintiffs. 


As regards the second point the’ Court 
below has held on consideration of all the ` 


evidence on the record that no ‘contract 
of tenancy between the plaintiffs and: the 
defendants has been ‘established and that 


the latter must be held as See wara for . 


the purposes of ‘s.127 of the Oudh 


ent Act, 
I see no flaw in this finding. 


The appeal therefore, fails and is dismis= - 


sed with costs. 
Ne > Appeal dismisséd, . 


LAHORE HIGH COURT - 
Second Civil Appeal No. 1519 of 1923: . 
December 20, 1932 oo 
ADDISON AND AGHA Harpar, JJ. : 
SAWAN SINGH—Puaintinr— - 
APPELLANT ` Yai” 


versus : 
KARTAR SINGH AND ANOTHER— 
DEFENDANTS —RESPUN DENTS 

Civil Procedure Code (Act V oJ 1¢0d), s. 100— Appel- 
late Court disallowing cross-objections— Appeal’ from 
the decree—Competency of—Punjab Tenancy Act (XVI 
of 1887), 8 59—Occupancy tenant- Power'to dispose of 
tenancy by will. g ; 3 

An appeal lies from the decree of an Appellate 
Court disallowing the cross-objections of the reepond- 
ent. Ganapati v Sitharama il), followed. 

Section 5y of the Punjab Tenancy Act enacts the 
mode of devolution of property held by ° occupané¢y 
is no power in the, occupancy 
tenant to aispose of the occupancy tenancy ‘by a- 
will taking effect after his death. i Ce oe i 

S. O. A. from the decree of the Additional 
District Judge, Hoshiarpur, dated J anuary, 
31, 1928, reversing that of the Subordinate 


‘Judge, Third Class and ‘the Subordinate 


Judge, Second Class, Hoshiarpur, dated 
August 31, 1926 and December 15, 1924 
respectively. f 
Mr. Achhru Ram for Mr. Badri Das, for 
the Appellant. | 38 i 
‘Mr. Fakir Chand, for the Respondents. 


Addison, J.—One Uttam died on Janu- 
ary 1, 1923, leaving him surviving a widow 
Nihali, defendant No. 1,. a 
grand-nephew Kartar Singh, defendant 
No. 2 and a brother Sawan Singh, plaintiff, 
On August 30, 1921, he had executed a will 
leaving his entire property, including. 
occupancy rightsin 9 kanals of land and,his“ 
grand-nephew Kartar Singh. On February 
6, 1923, Sawan Singh brought the present 
suit for a declaration that the will should 
be held not to affect his reversionary rights 
after Musammat Nihali's death or remar- 


Pa 


_been appointed his : 
“years before the suit and that the will of 
. August 30, 1921, amounted practically toa 


riage. Kartar Singh pleaded that he had 
heir by Uttam 19 


` 


written confirmation of this appointment. 
He' also pleaded that he had been rendering 


. servicės to: Uttam before his death and that 


for that reason the will was also valid. 
The Subordinate Judge, Second Class, 
who '‘firsPheard the suit held, on December 


` 15, 1924, that the land was ancestral, that 
- there was not sufficient proof of the alleged 


oral appointment of Kartar Singh as heir, 


` that thé will, however, was established and 


was valid according to custom, except to the 
extent that it purported to bequeath his 
occupancy rights in-9 kanals 6} marlas of 


_ land, succession to which is determined by ` 
` statute, namely, s. 59 of the Punjab. Ten- 


ancy Act. He accordingly dismissed the 
suit as regards (he land but gavethe plain- 


’ tiff a deciee to the effect that the will would 


not affect his reversionary rights so far as ib 


` purported to bequeath the occupancy ten- 


ancy to Kartar Singh. 
The plaintiff appealed against this deci- 
sion and Kartar Singh preferred cross- 


_ objections'‘as regards. that portion of the 


decree of the Subordinate Judge, Second 


Class, which held that the will had no effect ' 
On May ?, ` 


on the occupancy 


tenancy. 
1925, ‘the District 


Judge dismissed tha 


. eross-objections with costs, agreed with the 


findings.of the Subordinate Judge that the 
land was ancestral and that the will had 
been established, but remanded the ques- 


_ tion of custom ashe held that that part of 
_ the case had not been properly gone into. 


This remand was under s. 151, Civil Proce- 


dure Code, the issue sent down being, . 


“what is the custom governing the Jats of 
Tahsil Hoshiarpur in regard to their powers 
to gift. by a will ancestral property in 


_ favour of an agnate, such as Kartar Singh 


defendant.” 


The suit then went to another Subordi- | 
_ nate Judge with third class powers. 


He 


. held on ‘Angust 31, 1926, that the will 


. would.-be valid undér custom only in 


return for servicesrendered. No issue had, 
however, been framed as to services ren- 
dered though Kartar Singh had pleaded 
this-circumstance at the very commence- 
ment of. the trial. An 
made to the Subordinate Judge to add 
this. issue but he refused to do so or to 
‘hear evidence on the point. On his finding 
that will would only be valid in return for 
services rendered, which were not estab- 


lished, he decreed the plaintiffs suit. 


SAWAN SINGH t. KARTAR SINGH - 


application was 


f 591. 


There was another -appeal to the District 
Judge and he, on August 8, 1927, remanded 
to the lower Court an issue as to whether 
services had been rendered. This remand 
was under Q. XLI, r. 25, Civil Procedure 
Code. The trial Court held on January 17, 
1923, that services were proved to have 
been rendered. Thereupon the District 
Judge,on January 31, 1928, dismissed the 
whole suit, not noticing that his predeces- 
sor had, on May 2, 1925, rejected the cross- 
objectionsof defendant No, 2 as regards 
the original decree to the effect that the 
will would not affectthe 9 kanals 62 marlas 
ofland held ‘by Uttam as an occupancy 


‘tenant. Against this decision the plaintiff. 


has preferred this second appeal. 

The only ground argued was that the 
Court below should ,have decreed the claim 
for the Jand held by Uttam as an occupancy 
tenant. It isquile clear that this part of 
the suit was not decreed by the-second 
District Judge, who dealt with the case 
through inadvertence. It was not in his 
mind that 9 kanals 62 marlas ofthe land in - 
suit.was land held in occupancy tenure-nor . 
wasitin his mind thatthe cross-objections 
of defendant No. 2 as to this portion of the 
original decree had been dismissed with 
costs. No appeal lay from the order passed 
by the District Judge on May 2, 1925, 
remanding the appeal of the plaintiff. under 
s. 151 of the Oivil -Procedure Code,.but it 


. seemsto me that an appeal did lie against 


the dismissal of the cross-objections with 
costs. It was held in Ganapati v. Sitha- 
rama (|), thata second appeal did lie from 
the decree of an Appellate Court disallow- 
ing the cross-objections of the respondent, . 
Further s 59 of the Tenancy Act enacts the 
mode of devolution of property held by 
occupancy tenants and thereisno power in 
the occupancy tenant to dispose of the 
occupancy tenancy by a will taking effect 
after his. death. Onthe merits, therefore, 
also this second appeal must be accepted 
ts well as.on the ground that the defens . 
dant No. 2 should have appealed against 
the dismissal of his cross-objections. Tor 
both reasons [ accept the appeal and 
restore the decree of the Subordinate Judge, 
Second Class, dated December 15, 1924, to 
the effect that the will of August 30, 1921, 
shall notaffect the plaintiff's reversionary 
rights on the death of Musammat Nihaliso- 
far as it relates to the 9 kanals 62 marlas 
of land held in occupancy tenancy by 
Uttam, the rest of the suit being dismissed. 
Parties will bear their-own costs in this 
(1) 10 M 292, 
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Court and in the trial Court, but respond- 
ents’ costs in the lower Appellate Court 
will be borne by the appellants. 

-Agha Haidar, J.—I agree. 4 

N. Appeal accepted. 


——=— 
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NAGENDRANATH DATTA— PLAINTIFF 
f — ResronDEnt : 

< Civil Procedure Code (Act V of 190, s V1, Expl. 

“IV—Hindu Law—Alienation by widow ` for legal 

c necessity—Suit for possession impleading reversioners 
' as defendants— Question of legal necessity not raised 
. — Subsequent suit for declaration by reversioners 
questioning legal necessity for sale—Whether barred by 
res judicata— Constructive res judicatu—What is— 
Legal necessity—Uffect of—Onus—Recitals, whether 

. sufficient proof. E 

A matter directly and substantially in issue may 
be in issue constructively. The question whether a 
matter ought to have been made a ground of defence 

“must depend on the particular facts of each case. 

.; A8 a rule of general application, it may be said that 

‘if. the introduction of a matter into a suit, was neces- 

sary for a complete and final decision of the right 
claimed by the plaintiff therein, it must be deemed 
to bea matter which ought to have been madea 
ground of attack or defence in that suit,. unless the 
matters in that suit and the subsequent suit are so 

‘dissimilar that their upion might lead 
sion. fp. 52t col. 2; p. 525, col, 1.] 

' The vendee brought a euit against a limited owner 

. for possession, the reversioners being impleaded as 

; defendants. The reversioners ‘did not attack the 
sale as being one not for legal necessity and a decree 

“was passed’ Subsequently when the reversioners 
sued the vendee for adeclaration of their title and 

- possession,on the ground that the sale was not for legal 

., necessity, it was contended that the suit was barred 

“by res judicata : 

Held, that it was not necessary 
question oflegal necessity in‘ the previous suit, 

{even though thereversioners could have raised the 
question and that the subsequent suit was not barred 
by res judicuta’ Kameswar Pershad v. Rattan Koer 
(2). referred to, Shyama Charan Banecjee v: Mrinmayi 
Debi ('), distinguished, Deputy Commissioner Kheri v. 

_ Khanjan Singh (3),referred to. [p. 525, col. 2,] 

. “What is taken to be legal necessity justifying 
alienation by the holder of’ a woman’s estate may 
be enumerated under these heads: debts of the last 
male owner ; his obsequial rites ; religious or charit- 
‘able purposes; maintenance charges for the family ; 
Marriage expenses ; preservation of the estate; and 
costs of litigation [ibid.] ‘ 

Where onthe face of the conveyance, it was ap- 
:parent that the property covered by the document 
“was sold by the widow with the consent of plaintiff 
who was the only immediate reversioner at the time: 

Held, that the widow alone was entitled to abso- 
lutely alienate property for necessity; and the rever- 

` sioners could not recover property sold for legal 
necessity even by offering to pay to the purchaser the 
amount raised, [ibid j a 
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The onus lieson him who wants to take benefits, 
under a transaction by a limited owner, to prove 
Justifying neceesity. Where the. question is. Did 
the purchaser act honestly and had he made due 
inquiry as to ike existence of necessity, it is 
incumbent upon the alienee to. prove the same, 
Even when an alienation may be, partially justifiable 
or a portion of the consideration may be valid, the 
whole alienation has to be set aside. [p 526,'col. 1} 

‘The recitals in a document evidencing alienation may 
raise. a presumption, and sometimes a very strong 
presumption of necessity in favour of a purchaser in 
the circumstances of a particular case, sp@cially when 
evidence ofa’transaction is not available. As a 
general rule, :the recital in the! deed by 
which the property is alienated bya limited owner 
cancot be relied upon solely forthe purpose of 
proving existence of necessity, though it may be 
of some evidence It may be an ‘ admission, and 
it may amount toa representation of necessity, in 
cases where a transaction, perfectly honest and 
legitimate when it took place would ultimately be 


a 


mb 


incapable of justification, merely owing to the “pas- 


sageoftime. Deputy Commissioner Kheri v. Khanjan 
Singh (+), Sham Sunder Lall v. Achhan Kunwar 
(4) and Banga Chandra Dhur v. Jagat Kishore (3) 
(5), referred to. [ibid ] j 


Appeal from an appellate decree of -Dis- 
trict Judge, Sylhet, dated April 15, 1930. 

Messrs. Debendranath Bagchi and Jyotish- 
chandra Guha, for the Appellant 

Messrs. Brajalal Chakrabarti and Priya- 
nath Datta, for the Respondent. 


Judgment.—The plaintiffs in the suit out 
of which this appeal has arisen prayed for 
Possession of the properties described in 
three different schedulesof the plaint filed 
by them in’ Court on declaration of their 
title, as the reversionary heirs of one 
Jugalkishore Datta, of which the contesting 
defendants were in possession on the alle- 
gation that the defendants were in posses- 
sion by virtue of sales which were inopera- 
tive and which did not in- any way affect 
the rights of the plaintiffs as reversioners. 
The plaintiffs also prayed for a deciee for 


-nesne profits arising out of the properties 


of which the defendants were in unlawful 
possession. Without traversing the long 
history of devolution of interest as set out 
in the plaint, it is sufficient to sta e that 
the sales impeached by the plaintiffs in the 
suit were effected by Golakeshwari, a 
daughter of Jugalkishore Datta named 
above, who was admittedly the last male 
owner of the properties in question, and 
Kunjakishore, the son of Golakeshwari, the 
then reversionary heir of Jugalkishofe, as 
also a sale by Tarini Dasee, the widow of 
Jugalkishore. The first of-these two sales 
related to the properties described in Schs. 1 


‘and 2 of the plaint, while ihe second ‘sale 


by Tarini Dasee was in respect of the pro- 
perties mentioned in Sch. 3 of the plaint. 
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‘The sales, according to the plaintiffs, did 
not represent bona fide transactions, were 
alleged to be without consideration, aud 
it was asserted that the Hindu widows by 
whom the sales were effected, who were li- 
mited owners under the law, had no legal 
necessity for the sales, and that the estates 
in the possession of these limited owners 
were not benefited by the sales. 

The claim made by the plaintiffs inthe 
suit was resisted by the contesting defend- 
ants. The allegations made by the plaint- 
iffa as to the nature of the transactions 
‘evidenced by the sales were denied; it 
was pleaded that the questions raised in 
the suit by the plaintiffs could not be re- 
agitated, in view of the decision in a pre- 
‘vious litigation in which the parties liti- 
gating in the present suit were represented. 
‘The defendants’ further pleaded that the 
sales represented bona fide transactions for 
good consideration, and there was legal 
necessity for them so as to make the sales 
binding on the reversionary heirs of Jugal- 
kishore Datta, the plaintiff in the suit. 
It may be mentioned that, so far as the 
properties described in plot No. 3, Sch. 3 of 
the plaint were concerned, the controversy 
between the parties related to a question 
„of title of the plaintiffs in the same, de- 
penting upon the admission of a heba, 
and merely on the question whether there 
was legal necessity for the sale of the 
properties, as ib was the case in regard to 
the properties mentioned in Schs. 1 and 2 
of the plaint. Apparently there was no COL- 
test between the parties in regard to 
plots Nos. 2 and 3, Sch. 3. i 

The material issues raised for trial in 
the suit were whether the sale deed, under 
which the answering defendants claim title 
to the lands in suit, confer any absolute 
‘interest in the purchaser, whether the sale 
‘of the year 1299 B. S. was for legal ne- 
cessity, and as such. binding on the 1e- 
versioner, and‘ whether the plaintiffs had 
“any right to and interest in the lands in 
suit.” The trial Court gave its decision 
in favourof the plaintiffs, holding that the 
sale deed of 1299 B. S. was not for legal 
necessity and did not confer absolute in- 
terest, and that the plaintiffs had their 
right, title and interest in the lands in 
the suit. Apparently no dislinction was 
made by the learned Subordinate Judge 
in the Court of first instance, as between 
the ‘properties mentioned in the different 
schedules to which ieference has been 
made already. On appeal by the defend- 
ants the decision of the trial Court was 
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affirmed by the learned District Judge, 
with the ‘modification that the claim of 
plaintiffs Nos. 2, 3 and 5 was dismissed as 
regards a ten apnas-share of plot No. 3, 
Sch. 3 of the plaint. Defendant No. 1 
in the suit has appealed to this Court, 
and the plaintiffs-respondents have prefer- 
red c-oss-objections directed against the 
dezision of the Court of Appeal below dis- 
missing the claim of plaintiffs Nos. 2,3 
and 5 to a ten annas share for the prop- 
erty described as plot No. 3, Sch. 3. 

The question of the applicability of the 
rule of res judicata arises for considera- 
tion first, so far as the case of the appel- 
lants before the Court is concerned. Braja- 


‘nath Sharma, ` predecessor of defendants 


Nos.1 and 2 and Hridaynath Sharma, 
predecessor of defendant No. 3 instituted 
Suit No. 44 of 1907, in the first Court of the 
Subordinate Judge, Sylhet, against Gole- 
‘keshwari, the sons of Kunjakishore (the 
son of Colakeshwari) the plaintiffs in the 
present suit, and other persons, for re- 
covery of possession of the lands in suit 
on declaration of their title, on the alle- 
gation that they acquired title thereto by 
purchase from defendant No. 1 and the 
father of defendants Nos. 2 and 3 by a 
kobala executed in the year 1299 B. S., 
that they Jet out the lands t> the father 
of defendants Nos. 2 and 3 cn obtaining 
kabuliyats from him; that on the expiry 
of the leases the plaintills attempted to ob- 
tain khas possession of the lands in suit, 
but they were opposed by the defendants, 
and that the plainttffs were kept out of 
possession. Golakeshwari, defendant No. 1 
in- the suit of 1907, did not contest 
the suit.: Defendants Nos. 4. to 8, the 
plaintiffs in the present suit, contested the 
suit on ‘the ground that the plaintiffs had 
no cause of action, that the suit was bar- 
red by limitation. and that it was bad for 
multifariousness and defect of party. 

On the merits, these defendants contend- 
ed that plots Nos.6 and 10 insuit appertain- 
ed to taluk No. 29, two-thirds of plots Nos. 3 
and 14 and half of plot No. 9 belonged to 
them, and thatthe remaining shares of the 
said three plots belonged to defendant No. 1 
in the suit. It is tobe noticed that the 
judgment only in the Suit No. 440f 1907 
was filedin the present case, and no other 
materials-on -which the plea of res judi- 
cata could be founded was before the Court. 
It appears from the judgment in the pre- 
vious litigation that, an issue, was raised as 
to whether the kubala set up by the -plaint- 
iffs was a bona fide transaction; and the 


` 
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finding recorded by the Court on that 
issue was that the kobala was executed 
by defendant No. Land father of defend- 
ants Nos. 2 and 3,`.and that “it was a 
bona fide true deed.” There was an ex 
parte decree passed against defendants 
Nos. 1, 2 and 8, amongst others and the 
plaintiffs’ claim to plots Nos. 6, 10, two-thirds 
ofplots Nos. 3 and 1 and half of plot No.9 
was dismissed, defendants Nos. 4 to8, the 
plaintiffs in the present suit, wereto bear 
their own costs. It is difficult to make out 
from the judgment in Suit No. 44 of 1907 the 
exact position taken up by the parties 
then before the Court, in the absence of 
‘the pleadings; and it is inipossibleto say 
in .what precise manner the question of the 
bona fides of the kobala of 1299 B. S. was 
raised before the Court. 

. It does not appear that the question 
whether Golakeshwari had any legal neces- 
sity for executing the kobala, was raised 
in Suit No. 44 of 1907. The arguments 
in support of the appeal, so far as they 
elate to the plea of res judicata, are that 
the decision of the suit in Suit No. 44 
of 1907, on the question of bona fides 
of the kobala of 1299 B.S. on which the 
defendants’ case in the present litigation 
is based, has to be treated as conclusive 
between the plaintiffs and the defendants: 
and the question of legal necessity as 
raised in the present case could not be 
allowed to be agitated again; further that, 
even if it be considered that the question 
of legal necessity was not raised in the 
previous litigation by defendants Nos. 4 
to 8, the plaintiffs in the present litigation, 
the .question was one which might and 
ought to have been made a ground of 
defence, as contemplated by Exp]. 4, s. 11, 
-Civil Procedure Gode and as such should be 
deemed to have been a matter directly and 
substantially in issuein the previous liti- 
gation, so as to invoke the principles of 
res judicata in aid of the defendants in the 
present case. 

In support of the latter argument, reli- 
ance. was placed on behalf of the appel- 
lant on the decision of this Court in the 
case of Shyama Charan Banerjee v. Mrin- 
mayi Debt (1) in which case a previous 
suit brought -by the defendant's hus- 
band . against the plaintiff for declara- 
tion of title to the property in suit was 
not defended, and an-ex parte decree was 
‘passed in a subsequent suit by the plaint- 
iff to have his titleto ths property declared, 
to havethe sale to the defendant's husband 

a) 310 79, ane 


DEBENDRANATH D, NAGENDRANATH 


14910 `. 
set aside, as having been made without 
legal necessity and to recover possession; 
the defence was that the suit was barred 
by the operation of the rule of res judicata; 
and it was held that the question of the 
validity of the sale to the defendant's ` 
husband ought to have been raised by 
way of defence to the previous suit and 
it was, therefore, to be treated as having. 
been directly and substantially if issue 
in that suit, and was consequently res 
judicata. It’ may be mentioned here that 
the importance the learned District Judge 
in the Court below has attached to the 
fact that the decree in Suit No. 44 of 
1907 was passed against Golakeshwari 
ex parte, without any contest on her part, 
does not commend itself to us.’ | 
The decree which was passed ex parte 
against the holder of a woman's estate 
under the Hindu Law may be binding 
on the reversioners, unless the decree could 
be impeached on some special ground 
unless it could be shown that it: was not 
obtained fairly and properly. The decree 
in the previous litigation against Gola- 
keshwari has not been proved to be one 
unfairly or improperly obtained. The- 
question, however, remained whether the 
decree against Golakeshwari passed ex 
parte incorporated a decision on the 
question of legal necessity as raised by: 
the plaintiffsin the present litigation. We 
have no means of ascertaining what the 
exact significance of impeaching the sale 
of 1299 B. S. by Golakeshwari onthe ground 
of bona fides as mentioned in the judg- 
ment in Suit No. 44 of 1907 was and we 
are unable to hold on the materials before 
us that the plea of res judicata arising for 
consideration in this case could be gub- 
stantiated and has been substantiated in 
any way, by the defendants, on the ground ` 
that there was an express decision in thé 
previous litigation bearing upon the ques- 
tion of legal necessity for the sale of 1299 
B. S. It is not possible for us to say that 
the conclusion arrived at by the -Court in 
the suit of 1907 that the kobala of 1299 
was a ‘‘bona fide true deed”, was suff- 
cient for the purpose of disposing of 
the question of legal necessity raised by - 
the parties in the present litigation. The 
application of what is sometimes called 
“constructive” res judicata founded upon 
Expl. 4, s. 11, Civil Procedure Code, has 
to be taken into consideration ‘next, A 
matter directly and substantially in issue 
may be inissue constructively, The ques- 
tion whether a matter ought to have been 
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made a ground of defenée must depend 
on the particular facts of each case. As 
a rule of general application, it may be 
said that if the introduction of a matter 
into a suit was necessary for a complete 
and final -decision of the right claimed by 
the plaintiff therein, it must be deemed 
to be a matter which ought to have been 
made ay ground of attack: or defence in 
that suit, unless the matters in that suit 
and the subsequent suit are so dissimilar 
that their union might lead to confusion: 
see Kameswar Pershad v. Rattan Koer (2). 
Judged in the light of the above principles. 
the previous suit of 1907, to which Gole- 
keshwari was a party, and to which the 
sons of Kunjabihari were also parties, could 
not be held to be one in which “it was 
incumbent upon defendants Nos. 4’to 8 in 
that suit, the plaintiffs in the present 
litigation, to raise the question of legal 
necessity as they have done in this 
case. 

The suit of 1907 was one for possession 
on the expiry of a lease; Golakeshwari 
had no valid defence to the suit and she 
did not contest the same; - defendants 
Nos. 4 to 8, the plaintiffs in the present 
‘suit, had no present right in them . to 
claim possession in derogation of the 
rights of the plaintiffs in that suit con- 
ferred on 
holder of a woman’s estate during her 
life-time, and the introduction of the ques- 
tion of legal necessity was not necessary 
in the previous suit, regard being had to 
its scope, for a complete and final decision 
of the same, plaintiffs seeking to recover 
posséssion on the expiry of a lease. It 
cannot, therefore, be said that the principle 
on which the decision of this Court in 
Shyama Charan Banerji's case (1), on which 
the appellant before us seeks to rely, has 
any application to the case before us. In 
the circumstances of the case before us, 
we have no hesitation in holding that the 
decision in Suit No. 44 of 1907 in the 
life-time of Golakeshwari did not operate 
as res judicata in the defendants’ favour. 
As has been observed by their Lordships 
of the Judicial Committee of the Privy 
Council in the case of Deputy Commis- 
sioner, Kheri v. Khanjan Singh (3), no 
question as to the effect of ‘the widow's 
conveyance on the reversion could: have 
been raised in the previous suit, The 


(2) 200 79; 191 A 234; 6 Sar, 241 (P O). 

(8) 29 A 331; 3t I A42; 9 Bom LR59:50LJ 
844; 1LOW N 4744 AL J 232;'17 ME J 23°; 10 
Q0117; 2MLT 15 (PO. oe 
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introduction of any question as to the 
effect of the conveyance of 1299- upon the 
reversion, would have been, to use the 
words of Sir Arthur Wilson in the case 
mentioned above, incongruous to. the matter 
of the suit. of 1907. In our judgment, 
therefore, the arguments advanced. in 
support of the appeal, bearing on the 
question of res judicata. cannot, upon 
principle and authority, “be accepted as 
sound and. given: effect to. The question 
of, legal necessity might perhaps have 
been raised in the previous litigation of 
1907, but it could nət possibly be said 
that it. ought. to. have-been raised as a 
defence to the same. ; g 

The plea of resa, judicata not being 
sustainable. as a defence in the suit, the 
merits of the case have now to be-.con- 
sidered. In regard to the properties men- 
tioned in Schs. 1 and 2, the decision of 
the Courts below turned entirely upon the 
conclusions arrived at by -them .as to 
whether there was legal necessity for the 
sale evidenced by the kobala of 1299 B..S., 
Ex. F in the case, on which the title of 
the defendants was based.- The kobala 
recited that, at the time when the .docu- 
ment was executed Golakechwari and 
Kunjakishore had no means of paying 
their debts or maintaining themselves, 
and that they owed the sum of Rs. 730° 
to the purchaser on bonds, the, sum of 
Rs. 250 without bonds, and ihe sum of 
Rs.. 20 was paid -to Golakeshwari -and 
Kunjakishore in cash.. On the face of the 
conveyance, it was apparent that the 
property covered by the. document was 
sold by ‘Golakeshwari with the consent. of 
Kunjakishore, who was the only immediate 
reversioner at the time. There can be no 
doubt that the widow alone was entitled 
to absolutely alienate property for neces- 
sity, andthe reversioner in the position 
of the plaintiffs in the present suit cannot 
recover property sold, for legal necessity, 
even by offering to pay to the purchaser 
the amount raised. What is taken to be 
legal necessity justifying alienation by the 
holder of a woman's estate may be enumerat- 
ed under these heads: debts of the. last 
male owner;. his. obsequial. rites; religious 
or charitable purposes: maintenance charges 
for. the family; marriage expenses;. pre- 
servation: of the éstate; and costs of litiga- 
tion. >- ae L 

For our present purpose, it: may, be 
mentioned’ that, so far as Golakeshwari 
was concerned, the alienation: by her pur- 
ported to have been for the purposé of 


596 
maintenance of the family and for expenses 
in connection with the preservation of the 
estate, and for payment of debts incurred 
by her for those purposes. It is well 
established that onus lies’ on him who 
wants to take benefits under a transaction 
by a limited owner, to prove justifying 
necessity. The - question was: Did the 
purchaser act honestly and had he made 
due inquiry as to the existence of neces- 
sity. It was incumbent upon the alienee 
to prove the same: even when an aliena- 
tion may be partially justifiable or a 
portion of the consideration may be valid, 
the whole alienation has to be set aside: 
See Sham Sundar Lal v. Achhan Kunwar 
(4), and Deputy Commissioner, Kheri v. 
Khanjan Singh: (3). The recitals in the 
document evidencing alienation may raise 
a presumption, and sometimes a very 
strong presumption of necessity in favour 
of a purchaser in the circumstances of a 
particular case, specially when evidence of 
a transaction is not available. As a gene- 
ral rule, however, the recital in the deed 
by which the property is alienated by a 
limited owner cannot be relied upon solely 
for the purpose of proving existence of 
necessity, though it may be of some evi- 
dence. It may be an admission and it 
may amount toa representation of neces- 
sity, in cases where a transaction, perfectly 
honest and legitimate when it took place, 
would ultimately be incapable of justifica- 
tion, merely owing to the passage of time: 
See Banga Chandra Dhur v. Jagat 
‘Kishore (5). In the case before us, evi- 
dence was forthcoming as to the nature 
of the alienation in 1299.B. S. by Gola- 
: keshwari, and the recitals therefore con- 
tained in the kobala, rightly characterised 
by the learned Judge inthe Court below 
as vague, are by themselves of no real 
assistance to the defendants in the suit. 
It may also be noticed inthis connection 
‘that the learned Judge in the Court below 
directed himself rightly in stating that 
the onus was on the defendants to prove 
legal necessity although-it appears to be 
clear that thse plaintiffs themselves had 
brought ample evidence in support of their 
case before the Court, that there was no 
‘legal necessity for the alienation upon 
which the defendants rested their title and 

(4) 21 A 7); 251 A 183; 20 W N 729; 7 Sar. 417 


PQ). 

: R3 35 Ind. Cas. 420; A IR 1916 P O 110; 43 I A 
249: 410186; 20 ML T 235; 31 ML J 563; (1916) 2 
M WN 336: 4LW 458; 8 Bom. l. R 86°; 14 ALJ 
110; 240LJ 487;1P L Wi; 210 WN 225; 10 
Bur. L T 177 (PO). ; 
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claim to possession of the properties i 
suit. 

It is further to be observed that the 
question of ‘onus was not one of subs- 
tance, and was not pertineot when the 


trial Court had taken all the evidence: - 


when all the relevant evidence was before 
the Court below, and all that r 
was decision as to what conclusion was 
to be drawn from the evidence. When 
the entire evidence 


purely academical, 


at the appellate stage. On the entire evi- 


dence, the Couris below have concurrently. 


held, taking into their consideration the 
whole history of the transaction evidenced: 
by the kobala of 1299 B.S.. that the re- 
citals in the document did not contain a; 
true and sufficient representation of legal 
necessity, that the vendee himself was. 
acquainted with all the facts and circum- 
stances leading up to the conveyance by 
Golakeshwari. It has been found as a 
fact that Jugalkishore left considerable 
property; and that it was not necessary to. 
incur any debt for the maintenance of the 
family or for other legitimate purposes. , 
The income of the estate left by Jugal- 
kishore was quite sufficient for the purpose. 
of maintaining Golakeshwari and the- 
other members of the family, even if the 
gharjamai Ramakanta was considered to 
be a dependent member of the family: 
even before his marriage to Golakeshwari. 
The debis incurred, which lead up to the 
kobala of 1299 B. S., have been considered 
by the Courts below in great detail : and 
they have concurrently found that there 
was no such debt or pressure on the estate 
as could justify an alienation by Golake- 
shwari. 

According tothe Court of Appeal below, 
it was clear that the plaintiffs had shown 
that the property left by Jugalkishore 
yieided a sufficient .income to maintain 
Golakeshwari and the other persons whom 
Jugalkishore was - legally bound to main- 
tain:and there was no necessity for in- 
curring any debt so far as Jugalkishore’s 
estate was concerned and for the alienation 
of the property in 1289 B. S. These are 
findings of fact binding on this Court in 
second appeal, and must conclude the 
case for the defendants, so far as it is 
based on the assertion by them that the 
transfer on which their claim rests in 
regard to properties mentioned in Schs. 1 
and 2 was for legal necessity. The case 
for the defendants, upon the findings arri- 


T 


ained - 


is once before. the: 
Court, the debate as to onus of proof is, 
and this is more s0,. 


Wa 
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ved at by the Courts below, must be 
taken .to -have been disproved or, , strictly 
speaking, not established by them. In 
addition to that, the Couri of Appeal below 
has come to the definite finding that 
the consideration for the kobala of 1299 
- B.S., was very inadequate. The ques- 
tion of tigle to the properties mentioned 
in plot No. 3, Sch. 3, of the plaint remains 
to be considered. In our judgment, the 
statements contained in the kobalas 
Exs. A (1) and B in the case as to a 
heba cannot bind the plaintiffs Nos. 2, 3 
and 15; and the admission as to a heba 
cannot operate against these three plaint- 
iffs for the reason that their claim in 
“the present litigation is not as the re- 
presentatives of the persons by whom an 
admission as to a heba was said to have 
been made in the docnments referred to 
above. Plaintiffs Nos. 2, 3 and 5 claim the 
properties in Sch. 3 of the plaint as the 
reversionary heirs of Jugalkishore Dutta 
and as such any statement or admission 
made by the fathers of the different plaint- 
iffs, even if it could be taken to be an 
admission, would not prejudice their 
rights as such reversioner. There is no 
evidence as to the heba mentioned in the 
documénts Exs. A (1) and B; and as the 
» Court of first instance observed, in the 
absence of any deed of gift or other 
satisfactory evidence, the mere recital of 
heba in those documents, which were un- 
registered kabalas, did not conclusively 
prove that Ramkanta got the property by 
heba. .This disposes of the decision of 
the learned District Judge in the Oourt 
of Appeal below, dismissing the claim of 
plaintiffs Nos. 2, 3 and 5 to a ten annas 
share of plot No. 3, Sch. 3 of the plaint, 
with which we are unable to agree. 
We have come to the definite conclusion, 
for the reason stated above, that the 
three plaintiffs are entitled to have their, 
< entire claim allowed in regard to plot No. 3 
Sch.3. As has been indicated already, so 
far as the other two plots, plots No. 1 and 
2, Sch. 3, of the plaint were concerned, 
the defendants did not, it appears, lay 
_ any claim to these plots; and the plaint- 
iffs were entitled to get a decree for 
those two plots irrespective of our decision 
in regard to plot No.3, Sch. 3 as men- 


tioned above, reversing that of the learned - 


Judge in the Court of Appeal below. 
In the result, the appeal is dismissed, the 
_ defendants-appellants’ contentions in sup- 
port of the appeal being disallowed. The 
cross-objections preferred by the plaintiffs- 
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respondents are allowed in. respect of 
the ten annas share of plot No.3, Sch. 3 of 
the plaint in the suit out of which this 
appeal has arisen. The plaintiffs’ suit 
being decreed in the manner indicated in 
the judgment of the Court of first in- 
stance is restord in its entirety. The 
plaintiffs are entitled to get their costs 
in the litigation throughout, including the 
costs in this appeal. There is no separate 
order as to costs in the cross-objections 
preferred by the plaintiffs-respondents in 
this appeal. x 
D. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1308 of 1929 
May 29, 1933 
SHADI Lar, O. J., AND ABDUL QADIR, J. 
RAM KISHAN AND OTHERS —PLAINTIPFS— 
APPELLANTS 
oe versus 
BHIM SINGH AND OTHERS —DEFENDANTS 
— RESPONDENTS 
Civil Procedure Code (Act V of 198), O. XXII, 
r. 4, O. XLI, r. 4—Decree proceeding on common 
ground—Appeal by some alone—Competency—Power 
to vary decree in favour of others—Death of some, 
whether causes total abatement 
Where the decree appealed from proceeds on a 
ground common to all the plaintiffs, it is not necessary 
that all the plaintiffs should join in filing the 
appeal and the Court has the power underO. XLI 
r. 4, Civil Procedure Code, to reverse or vary the 
decree appealed from in favourof all the plaintiffs. 
Med Singh v Kabir-un-nissa (3), Piyare Lal v. Chura 
Mani-Ralla Ram (4) and Magbul Singh v. Sadhu 
Ram -(5), followed, Balaram Pal v Kanysha Majhi 
(1) andNaimuddin Biswas v.  Maniruddin Lashkar 
(2), referred to. 
la such cases the death of one of 


the plaintiffs 
appellants doesnot cause abatement 


‘of the appeal, 


S. 0. A. ‘from the decree of the District 
Judge, Delhi, dated February 22, 1929, 
affirming that of the Assistant Collector, 
lst Grade, Delhi, dated April 30, 1928. 

Messrs. Kishan Dayaland Amar Nath 
Chona, for the Appellants. a 

Mr. Achhru Ram, for the Respondents, 

Abdul Qadir, J:—The suit that has 
given risé to this sacond appeal was for a 
declaration that 534 bighas, 19 biswas kham 
of land in village Naya Bans, in the 
Delhi. Province were partible in proportion - 
to holdings and not according to ancestral 
shares. The suit of the plaintiffs was 
dismissed with costs -by the trial Cours 
and the plaintiffs appealed. At the hear- 
ing of the appeal a preliminary objection 
was raised, on behalf of the respondents, 
that the vakalatnama of the Counsel for 
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the ‘appellants was defective, and that it 


should be -held that certain plaintifis were 
not duly joined as appellants and it could 


not ke that they had authorised the 
appeal. The learned Tistrict Judge 
accepted the contention that the defects 


pointed out in the vakalatnama were correct 
and held that the appeal could not pro~ 
ceed as some of the appellants who were 
necessary parties, were not represented 
before him. He, therefore, dismiseed the 
appeal with costs. 

: The plaintiffs’ thereupon préferrel a 
> pecond appeal to this Court, which was 
admitted on June 20,1929. During the 
pendency of the appeal, Puran, one of 
the plaintiffs died on November 19, 1930. 
An application to bring the widow, 
Musammat Godawari and his minor sons 
«Kanwar Lal and Baljit Singh on the 
“record as his representatives was made 
on April 20, 193). Musammat :Godawari 
alleged that she was in mourning and 
had lost, third son named Hira Lal, on 
December i9, 1930 and.did not know that 
she ‘had to put in such an` application. 
Though belated this application was admit- 
ted subject to all just exceptions and this 
matter was left to be considered by the 
Bench hearing the appeal. 

When the appeal came up for -hearing 
before us, Mr. Achhru Ram, on behalf of 
the:*-respondents,- raised a preliminary 
objection that the appeal had abated qua 
Puran and under the circumstances was 
. incompetent’ s0 faras the other appellants 
“were concerned. He relied on- decision of 
the Calcutta High Court, Balaram Pal v. 
Kanysha Majhi, 03. Ind. Cas. 548 (1), in 
which it has been held that where one 
of several plaintifis prefers an appeal, 
in which the other plaintiffs are also 
interested, r. 4 cf O. XLI,- Civil Proce- 
dure- Code, does: not 
proceed with the appeal without making 
the other plaintiffs parties thereto. He 
also referred to Naimuddin Biswas v. 
Maniruddin Lashkar (2), where the legal 
representatives of a dead party were not 
brought on the record: and it was held 
that the order of abatement by virtue of 
the death of the party was practically a 
decree. 
that the appeal as it stood was- incompe- 
tent, because one of the: “necessary parties 
was: not on ihe record and in -his absence 
“the appeal could not proceed. -. , 

Mr Kishan Dayal contends, 

(1) 53 Ind. Cas. 548. 

(2)-107 Ind. ae ae Al R 1928 Cal. 184. 


i however, 


RAM KISHAN V. BHIM SINGH 


authorise : him to 


Jt was also held, in the said case, 


BA 27 PL R 695; 8 Lah, LI 58t 


ih 
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‘that as the decree appealed omi in the a 


casé before us, proceeded -on a ground 
common to all the plaintiffs, it -was not 
necessary that all the plaintiffs should 
join in making the appeal and the Court 
had the power under O. XLI, r. 4; Oivil 
Procédure Code, to reverse or vary the 


decree appealed from in favour of all the.. 
is view" 


plaintiffs. He points out that ` 
has been followed consistently.” by this 
Court in a long series of decisions. Refer- 
ence is specially made to two rulings of. 
the Punjab Chief Court, which have. been 


followed in several decisions since by the - 


High Court. They are Med Singh v. Kabir- 
un-nisa (3) Piyari Lal v. Chura Mani kalla, 
Ram (4), The same view has been express-. 
ed by the High Court in Maqtul Singh v. 
Sadhu Ram (5). It is also pointed 
out that there are decisions of the Calcutta, 
Bombay, Madras and Allahabad High 
Courts accepting this view. He adds that 
this was a fit case in which the delay. in 
making the” application for the represent-, 
atives of Puran Singh brought on the 
record should have been excused and the. 
abatement, if any, should have been set 
aside. 3 

: I think there is no reason why. ..the 
authorities of this Court cited by’ Mr. 
Kishan Dayal should not be followed. The: 
preliminary objection is, therefore, over- 
ruled, and I would hold that the "appeal 
did not abate, even though the represent- 
atives’ of Puran were not brought on the 
record in time. 


s 


It has been imentioned already that. in ` 
the lower Appellate Court the merits of the. ` 


appeal before it were not gone into and 
the appeal of the plaintiffs was dismissed 
on the ground that some of, the. plaintiffs 
had not authorised the appeal and were not 


parties to it , owing to certain ‘defects in. the: 


vakalatnama. Mr. Kishan Dayal argues 
that there were no real defects in the 
vakalatnama and ‘undue «weight. was 
attached to certain technical objections. 
raised by the Counsel for the respondents. 
I think there is force in this contention,: 
but the question of defects in the vakalatz 
nama need not. be discussed, because of. 
the view taken above. as to the competence: 
of an appeal by one of the persons entitled: 
to prefer ıt, in a case which proceeds: on: 
ground common to all the 
Following this principle, in my opinion, - 


> 
ad 


appellants. < 


sh 


AN 


my) 26 Ind. Cus, 40; £8  P B 1914; 235 P L K- 
2 46 Ind. Cas. 50; 8t P'R 1918. > 
(5) 05 Iùd Oas. 247; 7 Lah. 451; we R 1926 Tah, 
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bi the appeal before the learned District transferable in view of the provisions ofs 6 (e) of the 
Judge should be decided on the merits and Transfer of Property Act. Indar v. Raghubir Singh 


R DA rr (8), relied on. : 
ancien dismissed on a preliminary Article 1U, Limitation Act,is applicable only in two 
bjection, 


- is cases, and inno other. One is whera the suit is to 
1 would, therefore, accept this appeal and > recover unpaid purchase money after the completion 
Send back the case to the ‘Court of the of the sale Then thesuit has to be instituted within 


ares - p a period of three years from-the date of the com- 
z District Judge for a rehearing on the pletion of the sale The other is the case where the - 
- appeal that was lodgedin that Court on.the title is aécepted after the time fixed for completion 


Merits; a@d for its disposal according tolaw, when the suit should be instituted within three years 
The appellants will be allowed their costs in from the date of the acceptance. , 
E CJI coeur .S. C. A. against the decree of the Subor- 
x. ve A neal allowed dinate Judge, Rae Bareli, dated May ll, 
PP "1932, modifying that of the Mungit 
f , Dalmau, dated July 31, 1931. ` i | 
Messrs. M. Wasim, Ali Zahcer and 


| f ' ` Bhagwati Nath, for the Appellant. 

= Second TUN pni nd Ao NRT e 1939 Messrs. Akhtar Husain and Siraj Husain, : 
‘Mace oo 1934 0 for the Respondents, E 

RAOHHPAL SINGu AND Surra, Jd. : Judgment.—This is’ a defendant's 
BAIJNATH— DEFENDANT - APPELLANT second appeal arising out of a suit to. 

-versus recover asum of money. 

PARMESHWARI DAYAL AND ANOTAER— The facts which have given rise. to this 

. PLAINTITEFS — RESPONDENTS appeal may briefly be stated as follows :— 

Transfer of Property Act (IV o/ L82), 93, 3, 6 (2), Lallu and Mahadeva were the owners of 


Pree ae equity EN baat aries Amoun a certain shop in Lalganj bazar which. they | 
with’ vendee Pay mortgagee —Kedemption— s 5 
Balance left with vendee -Morigagor ‘assigning rights asa on one Nai a i 
to plaintijf—suit by plaintiff for balance money - Rs. 2,500. Later on, on ugust 3l, 1925, 
Claim assigned, if an actionable claim—Limitation for : Lallu and Mahadeva sold their ‘equity 
suit—Limitation Act (IX of 120s), Seh, I, Aris, 111, of redemption in the above mentioned shop ` 
rasan ta when arises—Claim to interest— to Baijnath for asum of Rs. 4,475. Out 
aintainability of. : ; E é SM SE 
L and M were the owners of a shop which ‘they ' of the sale consideration a sum of Rs. 2600 
mortgaged to one # for Rs 2,500. Later on, on was left with the vendee, ‘Baij Nath;‘for 


nee 31, 1033, L ane ii Ree jani as re- payment to Ram Kishore’ in satisfaction of 
emption in the shop to or Rs. 4,475 and out o T: ; veg 
the sale consideration a sum of Rs 2,500 was left with the above mentioned mortgage. In the 


Bforpayment to R in satisfaction of the mortgage. ~ Sale deed there was a stipulation that if. 
In the sale-deed there was a stipulation that ifany “any surplus was left in the hands of the 
surplus was leftin the hands of the defendant after defendant after the redemption of the shop, 


the redemption of the shop, then he would return the tg À SE a 
same to the vendors, B brought a suit for ‘then he would return the same to the 


redemption against R and ultimately succeeded in vendors. Baij Nath brought a suit for 
redeeming the property on payment of Ra, 1,090. redemption against Ram Kishore, ‘and 


There remained a balance of Rs. 1,410 in his hands: 4,74; tely succeeded in redeeming “the 
out of the sum of Rs. 2,590, which had been left with alim at6n 2 i 


him under the' terms. of the sale-deed. L died and | property on Payment of a sum of Rs 1,090. 
M on September |, 1950 assi,ned his rights to There remained a balance of Rs. 1,410 in 
plaintifis who thereupon sued B for recoveryof the his hands out of the sum of Rs. 2,900, which 
amount due with interest on December 5, 1930: - had been left with him under the terms | 


Held, ci) that the plaintiffs pircshased the rights of i ; : 
” the two vendors to recover a d>bt, which was an ofthe sale‘deed mentioned above. Lallu 


actionable claim and not ameie-right to gue and ` died, and Mahadeva on September 1,-1930, 
hence was transferable; Moti Lall v. Radhey Lal (1) assigned his rights to the plaintiffs. © The 


m ; . intiffs thereupon sued the defendant for 
(tz), that the vendor could have claimed his plaintiff p t 


Ț Statutory lien under s, 53, Transfer ‘of Property Act, the recovery: of kag NG, together 
‘and that:Art. 111,, Limitation Act was not applicable - with interest. The c aim Was resisted by 
but Art. 115 applied to the case and that asthe the defendant on various grounds, One 


breach occurred. for the first time when in.the suit the pleas taken in defence was that under.- 
instituted by the defendant for redemption the Court of P 


of tirst instance found that a smalier sum than the the deed of assignment set up by the plaintzs:. 
amount left with the vendeo was. due, the period of iffsa mere right to sue had been transferred? 
six, years commenced from that date; Ram Rachya. to’ them, which was void 1a View of the 
Singh kaa iga P sasat Aah olis “tie claim to Provisions of s. 6 (e) of the Transfer of © 
vt) -that “the plaintiffs, so far as tHe claim to ; X i ; 
EAA due-beforo the: date of- assignment was con- P roperty Act, and the other was that the i 
cerned, purchased a mere: right to ŝue, which was not suit was not within limitation, In åddj- 


14067 & 68 


c 
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tion to these two pleas, some other defences 
were also set up, but itis not necessary for 
us to consider them in this appeal. The 
suit has been decreed partially by the lower 
Appellate Court, and the defendant has 
come up in second appeal to this Court. 
Cross-objections have been filed by the 
plaintiffs claiming that they should have 
been allowed much more interest than was 
allowed them by the lower Appellate 
Court. ; 

In’ this appeal before us the above- 
mentioned two pleas in defence were 
again urged. The learned Counsel 
appearing for the appellant also took a plea 
to the effect that no interest should have 
been allowed to the plaintiffs at all, but he 
abandoned it eventually. We have, there- 
fore, only to consider the other two pleas, 
and we proceed to doso. 

In our opinion the plea that s. 6 (e) of the 
Transfer of Property Act is applicable to 
the assignment set up by the plaintiff has 
no force, so far asit relates to the assign- 
ment relating to the right to recover the 
balance left in the hands of the defendant, 
and it must, therefore, fail. The point for 
our consideration is what was assigned to 
the plaintiff underthe deedof assignment. 
If ib. was a mere right to sue for unliquidat- 

‘ed damages arising out of a breach of 
contract, after the breach, then certainly 
s.6(e) ‘of the Transfer of Property Act 
would be applicable. According to the 
definition of an actionable claim, as con- 
‘tained in s. 3 of-the. Transfer of Properly 
Act, the right to recover an unascertained 
amount of damages resulting from a breach 
of contract is not an actionable claim, but 
‘= a mere right tosue, which cannot be trans- 
ferred because of the provisions ofs. 6 (e) 
of the Transfer of Property Act. In the 
case before us, we find that the plaintiffs 
purchased aright torecover an ascertained 
amount, in other words, they purchased the 
rights of two vendors to recover a debt, 
which right is an actionable claim, and is 
transferable. The subject is discussed 
in Mott’ Lall v. Radhey Lal (1). It was 
decided’ there ihat where the assignment 
related toa debt, the amount of which was 
' ascertained, then the transfer of such a 
right was valid, and was not in contraven- 
tion of the provisions of s.6 (e) of the 
Transfer of Property Act. We are, there- 
fore, of opinion that the decision of the 
.lower Appellate “Court on this question is 
right, and cannot be disturbed. 


(1) 147 Ind Oas. 529; 55 A 814; (1933) A LJ 1609: A 
IR 1933 All. 642;6R A484, o. 
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The next question for our consideration 
is that of limitation. 
kept in view in connection with this plea. 
The sale deed in fav6ur of the defendant- 
appellant was executed on August 31, 1925. 
The redemption suit which Baij Nath 


defendant instituted was decreed by the ` 
instance on December 8, ° 


Court of first 
1926. In pursuance of this decr&, Baij 
Nath deposited in Court for the mortgagee 
the redemption money on December 16, 
1926.. There was an appeal against the 
aforesaid decree, which was dismissed on 
June 1, 1927. The final decree for redemp- 
tion was passed by the trial Court on 
August 29,1927. The mortgagee preferred 
a second appeal to this Court, which was 
dismissed on March 5, 1928, the decrees 
made by the Courts below being confirmed 
The suit which has given rise to this 
appeal before us was instituted on 
December 5, 1930. In his written statement, 
the defendant contended that the suit was 
not within limitation, and the trial Court 
stated that the plea of limitation was half- 
heartedly pressed. No article of the 


Indian Limitation Act was quoted with. 
reference to which the plea of limitation. 


was pressed. Before the lower Appellate 
Court, however, the defendant made his 


position clear by asserting that the suit. 


was governed by Art. 111 of the Indian 
Limitation Act. 
plaintiffs contended that Art. 


applicable. The learned Subordinate 


A few dates may be © 


On the other hand, the ‘ 
116 was ` 


Judge who heard the appeal came to the - 


conclusion that Art. 116 


of the Indian. 


Limitation Act was applicable and, there- ` 


fore, the suit, which was instituted within 


six years from the date of the preliminary’ 


decree, was within limitation, The ques- 


tion which we are called upon to decide is ` 


which of these articles is applicable to 
the case before us. 
period of three years for a suit by a vendor 


ment of unpaid purchase money. The 
starting point is either the date fixed for 
completing the sale, or (where the title is 


accepted after the time fixed for completion) ` 


the date of the acceptance. In the case be- 


fore us the sale was completed on August 31, ` 


1925, The words “for personal payment of 
unpaid purchase money,” appearing in 
Art. 111, are important. If the suit is for 


personal payment, then it is to be governed ' 
_by .Art. 111 of the Indian Limitation Act. 


The vendor has, under the Transfer of Pròp- 
erty Act, a statutory.lien for the unpaid 


Article 111 provides a - 


. of immovable property for a personal pay- — 
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purchase money and he can enforce ‘that > 


1934 
lien or charge on the property sold as soon 
as the property in the estate sold has 
passed to the vendee by the execution of 
the sale deed. For the enforcement of such 
a charge the vendor has 12 years within 
which to sue, and Art, 132 applies when he 
seeks to enforce his statutory lien. The 
learned’ Judge of the lower Appellate Court 
relying oa ruling of this Court Mukta 
Pershad v. Abdul Razaqq, 33 Ind. Cas. 527 
(2) has held that the vendor could not have 
enforced his statutory lien. With great 
respect to the learned Judge who decided 
this case, we find ourselves unable to agree 
with the view taken by him. He relied on 
a ruling of the Madras High Court Abdulla 
„Beary v. Mammali Beary (3). But we may 
‘point out that the view expressedin Abdulla 
Beary v Mammali Beary (3), was subse- 
quently dissented from in Sivasubramania 
Aiyar v. Subramania Aiyar (4). We think 
that the vendor in the case before us could 
have claimed his statutory lien under s. 55 
of the Transfer of Property Act. The learn- 
ed Judge of the lower Appellate Court was of 
opinion that the vendor in the case beforb us 
was not claiming any portion of the unpaid 
purchase money. We find ourselves unable 
to agree with this view. The amount which 
the plaintiffs seek to recover can be nothing 
else but the “unpaid purchase money.” 

or the purpose of deciding the point in 
issue, it is immaterial whether the money 
has become due under an express agree- 
ment or otherwise. In any -case it is “un- 
paid purchass money.” It was possible that 
the entire sum of Rs. 2,500 which was left 
with the vendee would have to be paid to 
the mortgagee. Assoon as it was found 
that -a part of it remained with the vendee 
after satisfying in full the mortgage debt, 
the balance remained available to the ven- 
dor. 

We are of opinion that Art. 111 of the 
Limitation Act is not applicable to the case. 
Our reading of Art. 111 is that it is appli- 
‘able only in two cases and in no other. 
-One is where the suit is to recover unpaid 
“purchase money after the completion of the 
sale. Then the suit has to be instituted 
within a period of three years from the date 
‘of the completion of the sale. The other is 
the case where title is accepted after the 
time fixed for completion when the suit 
should be instituted within three years 
from the date of the acceptance. In the 


(2) 33 Ind Cas, 527, ` 

13) 5 Ind. Cas. 87; 33 M 416; TM L T 876, ` 
“ (4) 37 Ind. Oas. 429; 39 M 997; 31 M L J 530; (1916) 
2M WN 36; 20M LT 376;4 L W 415 (F.B) < 
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“hands of the vende. D 
-decided he has no right of suit against the . 
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case before us the sale: was completed and 
property “in the estate sold passed to the 
vendee on August 31, 1925. In order to 
decide the point in issue we have to con- 
sider the terms of the sale deed in this case. 
Now, can it be said that the vendor could 
have instituted a suit for the recovery of the 
unpaid purchase money against the vendee 
befcre the decision of the question what 
amount was due tothe mortgagee? We 
think not. Suppose that the vendor had in- 
stituted a suit against the vendee asking 
for the return of the sum of Rs. 2,500. His 
suit would have been immediately thrown 
out on the ground that under the terms of. 
the sale deed the money was left for pay- 
ment of the mortgagee. The vendee would 
have said in reply: 

“The sum is left withme for payment of the 
mortgagee I donot know what amount is due to him. 
No part of this sum, under the agreement of sale, 
is returnable until the question what is due to the 
mortgagee is finally settled ” ; : 
There would have been no answer to this plea. 
No suit would have been competent under 
the terms ofthe sale deed so long as the 
amount due to the mortgagee was not de- 
termined. There was a possibility that 
within three years from the date of the sale 
the ‘question might not be decided. Sup- 
pose that in this case the vendee had not 
instituted a suit for more than three years 
for redemption, could it be then said that 
the plaintif had become entitled to recover 
any money and ‘that he had to sue within 
three years from the date of the completion 
of the sale? We think not. The seller's 
right to refund would arise only when it 
was found that after satisfying the prior 
charge some money still. remained in the 
Before-that point is 


vendee. We must, therefore, hold that 


“Art. 111 of the Indian Limitation Act is not 


applicable to the case. i 

In our opinion Art. 116 of the Indian Li- 
mitation Act is applicable to the case. 
Article 116 provides a period of six years 
for a suit for compensation for the breach of 
a contract in writing registered. The period 
would commence from the date of the 


-breach. In the case before us the breach 


did not occur on the date oa which the sale 
took place. The breach occurred for the 
first time when in the suit instituted by the 
defendant for redemption the Court of first 
jnstance found that a smaller sum than the 
amount left with the vendee was due. 
After that date the defendant had no right 
to.keep back the balance and his act in not 
returning the amount of-.the balance consti- 
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tuted- the breach. -The period of six years 
would commence from that date. Before 
that date the vendor could not have insli- 
tuted a suit for the recovery of any part of 
the sum of Rs. 2,500 for the simple reason that 
there had been no breach, ‘This view finds 
support in Ram Rachhya Singh Thakur v. 
Raghunath Prasad Misser (5) where it was 
held that six yeais would run from the date 
of the breach of ihe contract, which in the 
case before us, is the date of the decree 
passed by the first Court. The learned 
Judges in the above cited case observe, at 
pp. €69 and 870*:— , 

“It has now been definitely held that Art. 116 
applies not only to a suit for a specified sum of 
money due on aregistered bond butalso to a suit like 
the present where the vendee having agreed to apply 
a portion of the purchase money to the payment of a 
previous bebt due by the vendor, fails to apply it in 


that way and a suit is brought to recover that 
` amount from him. .... .” : 

As regards the starting point of limitation 
they observe at p. 874* as follows:— ` 

“The question then arises as to when the con- 
tract was actually broken Obviously itmust be de- 
emed to have been brcken (1) when the liability 
under it was cxpiere)y reyrdisted Ly defendant 
No. J; (2) when the performance ef the contract became 
impostible on account of the debt due to Valakdhari 
having been satisfied or paid off. 

In 


We are in agreement with this view. 
the case before us, the contract was broken 
by tke defendant on December 8, 1926, 
when the decree of the Court of first instance 
in the redemption suit was passed. A 
‘specified sum was found due to the mort- 
gagee, and the defendant came to know that 
the balance became refundable. As hedid 
not return the balance, there was a breach 
of contract, and the limitation began to run 
from that date. We may also point out 
thatin Ram Raghubir Lal v. United Refine- 
ries (Burma) Lid. (6) and Mehr Chand v. 
Shanti Sarup(7) it was decided that to a 
suit of this description Art. 116 is applic- 
able. Fcrihe reasons given above, we 
hold that-the leaned Judge of the lower 
Court was right in holding that the suit is 
governed by Art. 116 of the first schedule 
of the Indian Limitation Act and having 
been instituted within six years from the 
date of the breach, is within limitation. 

The plaintifis have filed cross-objections. 
Only one point was pressed, and this was 
that the lower Appellate Court was wrong in 
not awarding interest tothe plaintiffs frcm 


(5) 122 Ind. Cas, 244; 8 Pat. 8(0; A I R 1920 Pat. 
46; Ind. Rul. (1930) Pat 196. i 


. _ (6) 13t Jnd, Cas 737. 9 R 5f; AIR 1931 Rang. 139; 
Ind. Rul (1931) Rang 105. = 


(7) 118 Ind Cas. 445; A IR 1929 Lah. 395; Ind. Rul. 


(1929) Lah. 781, 
meee ao anamcamntenminseisazeaagaeard 


*Pages of & Pat.— [Ed] 
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the date of the sale deed till the date on” 
which they purchased the rights of the 
vendorsunderthe deed of assignment. In 
our opinion the decision of the learned J udge 
According 
to the view expressed ina Bench ruling of 
this Court, Indar v. Raghubir Singh (8), 
the plaintiffs, so far as the claim to interest- 
due before the date of assignmgnt is con- 
cerned, purchased a mere right to sue, 
which was not transferable in view of 
the provisions of s. 6 (e) of the Transfer of 
Property Act, and so their claim to interest 
was rightly rejected as regards any period 
other than that for which the lower Appel- 
late Court ailowed it. ove 

For the reasons given above, we dismiss 
the appeal with costs. The cross objections: 
are also dismissed with costs. 

N. Appeal dismissed. 

(8) 125 Ind. Cas. 174:7 O W N 12; AT R130 
Oudb £8; Ind Rul. (1939) Oudh 302; 5 Luck 547. 
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ALLAHABAD HIGH COURT 
Execution Second Civil Appeal No. 731 
of 1931 
September 20, 1933 
BAJPAT, J. 

Sahu NAND KISHORE—Jdvpement-, 
DEBTO2—A PPLIOANT—-A PEELLANT 


= 
versus 
Lala MAKHAN LAL—DEOREE-HOLDER— 
OprosirE PARTY— RESPONDENT 
Agra Tenancy Act (III of 1926), ss, 3 (145, 248 


el. (3), 249 —Civil Procedure Code (Act. V of 1908), s. 
47— Order unders. 47 by Revenue Court—Whether 
decree- Second appeal ugainst the order— Competency 
‘ ‘An order passed under s. 47, Civil Procedure Code is 
not a decree within the meaning of the Agra Tenancy 
Act but is only an order which has been made appeal- 
able by s 248, cl.(3), Agra Tenancy Act, and only 
one appeal lies against such an order, because it is 
definitely mentioned in s.249 of the Act that no 
appeal shall lie from sn order passed in appeal. 
Ex. 8. A. from a decision of the District 
Judge, Moradabad, dated Marel: 14, 1982. 
Mr. N. Upadhiya, for the Ay ellant. he 
Mr. S. N. Seth, for the Respcndent. 
Judgment.—The opposi € party before 
me obtained anex part? decree against 
the appellant before me in a Revenue 
Court. Hetried to put that decree ia 
execution when the judgment-debtor object- 
ed that there was no decree which was capa- 
ble of execution. The Assistant Collector 
overruled this objection and allowed execu- 
tion to proceed. The judgment-debtor 
appealed but ihe District Judge agreed 
with the view of the Assistant Collector 
and dismissed the appeal, Rots Cogs 
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~ The judgment-debtor has come up in 
second appeal to this Court. A preliminary 
objection has been taken on behalf of the 
respondent tothe effect that no second ap- 
peal lies. There cannot be the slightest 
doubt that the orders passed by the Courts 
below were under s. 47, Civil Procedure 

~ Code, and under the Agra Tenancy Act 
such ordgs are not decrees. A decree 
under.s. 3,cl.14 has been defined as an 
order which so far as the Revenue Court 
is concerned finally disposes of a suit. An 
order under s. 47; Civil Procedure Code, 
cannot therefore come within the definition 
of a decree as given inthe Agra Tenancy 
Act. This becomes further clear by a 
consideration of the provisions in the 

¥yTenancy Act regarding appeals. Section 240 
says that no appeal’ shall lie from any de- 
cree or order except as provided in the 
Act. Sections 241 and 242 deal with ap- 
peals from original decrees. Sections 243, 
244, 245 and 246 deal with appeals from 
appellate decrees. Sections 247 and 218 deal 
with the appeals from orders and it is only 
ins. 248, sub-cl. 3 that an appeal has 
been provided from orders mentioned in 
s. 47, Civil Procedure Code, This, as I 
said, goes to show that an order passed 
under s. 47, Civil Procedure Code, is not 
a decree within the Tenancy Act, but is 
“only an order which has been made 
appealable by s. 248, cl. 3 and only one 
appeal- has been provided for, because it 
is definitely mentioned in s. 249, Tenancy 
Act, that no appeal shall lie from any order 
passed in appeal. From what I have said 
above it follows that the preliminary 
objection is well founded and I hold that no 
second appeal lies. The execution second 
appeal is, therefore, dismissed with costs, 
Leave to file an appeal by way of Letterg 
Patent is refused. : 

It was then prayed that I should treat 
this as a revision. I do not think the 
circumstances of the case which I have 
-heard at-length are such as would justify 
this Court in treating these proceedings as 
revision and interfering. 





Ne Appeal dismissed. 
& OUDH CHIEF COURT 
Criminal Appeals Nos. 513 and 522 of 1933 


February 26, 1934 
Nanavorrty, J. 
LAKHAN SINGH asp 
Da APPELLANTS 
` i Versus 7 
EMPEROR — COMPLAIN aNT—RESPON DENT. 
* Criminal Procedure Code (Act V of 1898), ss. 53], 


OTHERS— 
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423, 403, 439—Want of. jurisdiction—Failure, of 
justice not occasioned—Defect, if cured~ Penal Code 
(Act XLV of 1850), ss. 39), 402—Acguitial under 
s. 399—Conviction under s. 402—A ppeal—Alteration 
of finding and  sentence—Legality of—Crder of 


acquittal, if can be set aside—Arms Act (XI of 
1878), s 19 (f)—“Possession of the arms or control 
over the arms"—Significance of—Actual physical 


possession or control, if necessary for conviction. 

Section 531 Code of Criminal Procedure cures 
any defect due to want of legal jurisdiction 
unless there has been a failure of justica by the 
exercise of such irregular jurisdiction. [p 536, col 2.] 

Where all the accused were acquitted of an offence 
under s. 40?, Penal Codeand convicted upon the 
same evidence of the graver offence under s. 399, 
and the accused filed an appeal from their convic- 
tion under s. 299 and broughtthe whole case before 
the High Court ; 

Held, that the law having 
empowered the High Court under s 423 (b)of the 
Code of Criminal Procedure to alter the finding, 
there was no reason why it should not have the power: 
to find the appellants guilty of an offence which it 
considered established merely because the Court 
below had acquitted the accused of that offence and 
found them guilty of some other offence. [p. 538, col. 1.] 

[Case law reviewed ] 

Held, algo, that the power of enhancing sentence has 
been expressly taken away by s. 423 of the Code of Gri- 
minal Procedure, and, therefore, no such alteration in 
the finding asthe Appellate Court might think fit 
could prejudice the accused materially. [ibid,] 

Held, further, that s. 403, Oriminal Procedure 
Code, did not prevent the Higk Court from setting 
aside the order of acquittal asthe appeal was not a 
fresh or a second trial, absolutely distinct from 
the trial in the Court cf first instance but really a 
continuation of the firsttrial [ibid] 

Under s 423 ofthe Code of Criminal Procedure 
an Appellate Court can alter the finding while 
maintaining the sentence without enhancing it, and 
the power of an Appellate Court to alter the finding 
cannot be limited. [p. $39, col 1] 

The phrase, “the possession of the arms or con- 
trol over the arms” referred to in cl. (f) of 8.19 
of the Arms Act, implies actual physical’ possession 
or control of the arms or ammunition in respect of 
which the charge has been lodged. Where the 
arms are found concealed underneath a gunny 
cloth spread inside a bullock cart, the persons, 
who found sitting inside the bullock cart and 
who jumped out of it and tried to escape but were 
caught, must alone be deemed to be in joint 
physical possession of the arms, found in the cart, 
and they alone were liable to punishment ' under 
s. 19 (f) of the Arms Act, [p. 540, col. 1.] 

|Oase law reviewed | 


in express terms 


Cr. A. against the order of the Assis- 
tant Sessions Judge, Hardoi, dated 
November 7, 1933. 

Mr. S. C. Das and Dr. J. N. Misra, for 
the Appellants. 

Mr. H. K.Ghose, Assistant 
Advocate, for the Crown. 


Government 


‘Judgment.—These are two connected 
appeals filed against a judgment of the: 
learned Assistant Sessions Judge of Hardoi 
convicting the appellants Lakhan Singh, 
Jullab Singh, Charan Singh, Naipal Singh 
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Raghubir Singh, Janak Singh and Shri 
Chand of an offence under s. 399, Indian 
Penal Code, and sentencing Charan Singh 
to undergo fiye years’ rigorous imprison- 
ment and the remaining six appellants 
to four years’ rigorous imprisonment 
each, and convicting Lakhan Singh, Janak 
Singh, Naipal Singh, Jullab Singh and 
Shri Chand of an offence under s. 19 (f) 
of the Indian Arms Act, and sentencing 
them each to undergo two years’ rigorous 
imprisonment, These sentences were made 
to run concurrently with those imposed 
under s. 399, Indian Penal Code. 

The story of the prosecution 
as follows:— 

One Sheo Narain Singh of Jagdishpur 
.in the District of Hardoi, had a quarrel 
‘with Pandit Kishen Kumar of village Tiria 
in the District of Hardoi. Matters became 
worse when Pandit Kishen Kumar engaged 
one Mahipat Singh as his servant. Sheo 
Narain Singh then asked the accused 
Mitan Singh of Barkhara in the District 
of Hardoi, who is alsoon bad terms with 
Pandit Kishen Kumar, to get together a 
gang of dacoits from the western portion 
of Mainpuri District to rob and kill 
Kishen Kumar. Mitan Singh's son-in-law 
is Charan Singh accused who is a bad 
character residing in village Manchana 
in the District of Mainpuri. Faqire accused 
is the servant of Charan Singh accused. 
The accused Janak Singh, Pahlad Singh, 
Lakhan Singh and Charan Singh are all 
related to one another and reside close by 
to each other inthe village of Manchana. 
Accused Charan Singh's uncle is Chittar 
Singh, and Chittar Singh’s sons-in-law 
are Moti Ram and Vidya Ram residing 
“in village Basai, Police Station Ambah, in 
‘the Gwalior State. Movesi Brahman used 
to come with them to Chittar Singh. The 
accused Shri Chand, Raghubar Singh, 
and Jullab Singh belong to village 
Basai and the accused Naipal Singh 
belongs to Agra District. 

Dhir Singh, (P. W. No. 9) was on bad 
terms with Charan Singh whom he feared 
as a dangerous character; his suspicions 
were aroused when he noticed an unusual 
stir and movements among the suspicious 
characters at Charan Singh's place in 
Manchana. He therefore kept a very close 
watch on Charan Singh's movements 
because he feared that he might be up 
to some mischief against him, and he 
noticed that at a little after midnight 
on the night of May 25, 1933, Charan 
Singh got his bullock cart ready and 


is briefly 
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harnessed a dun-coloured bullock of his- 
own and got another bullock ofthe same 
colour from Lakhan Singh accused. Dhir 
Singh also noticed that Charan Singh had 
put a sword and a large quantity of arms 
in the bottom of the cart and then 
covered up the arms with a lot of straw 
and then spread ‘tat’, or gunny cloth, - 
over the straw. Some 10 or men had 
gathered together at the time and amongst 
them Dhir Singh recognised Charan 
Singh, Janak Singh, Moti Ram, Vidya 
Ram and Shri Chand. An hour or so 
later the cars was driven away and the 
men went with it. Shri-Chand was fol- 
lowing the cart with a lantern. Acamel 
with a man on its back was also seen by 
Dhir Singh at the same time being y 
driven away with the cart. Next morning 
Dhir Singh told the Lambardar Ajodhya 
Prasad, (P.W. No. 12), of what he had 
seen the previous night, and he alsotold 
the lambardar that he suspected that the 
men had gone to commit a dacoity near 
Uttraigaon. Thelambardar and Dhir Singh 
then went to the Kotwal of Mainpuri 
Police Station and informed that officer Sub- 
Inspector Komal Singh of what Dhir Singh 
had seen the previous night, Sub-Ins- 
pector Komal Singh took down the report 
of Dhir Singh on the evening of May 
25, 1933 and senb a copy of it to the 
Kotwal of Farrukhabad. He also on 
May 26, 1933 wrote report of what he had 
learnt from Dhir Singh and sent it to 
the Superintendent of Police of Mainpuri 
and the latter transmitted the informa- 
tion to the Superintendent of Police of 
Hardoi who in turn informed the Circle 
Inspector of Police of his District. Thus 
the police of three Districts, namely Main- 
puri, Farrukhabad and Hardoi were on 
the look out forthe gang of dacoits with 
a pair of dun-coloured bullocks yoked to 
a cart with a camel and dozen men fol- 
lowing in its wake. The bullock cart 
was slowly proceeding t> village Barkhara. _ 
The route taken by ihe cart is given by 
the sketch plan (Ex, 29). The gang and 
the cart were first seen at about 9 a.m. 
on May 25, 1933 near Ghatiya Ghat in 
the District of Hardoi by Khunna Mal | 
(P. W. No. 29), and others, and next day 
it was seen in Farrukhabad District. The 
gang and the bullock cart and camel 
were then seen at Gaurithar near Neoradeo 
in Hardoi District by Chhotey Chamar, 
(P. W. No. 28). They were again seenat 
the same place the following day. Prosecu- 
tion Witness No. 17, Ram Bharose, the . 
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family priest of Mitan Singh, saw the 
camel with Charan Singh and another 
man in Babnapur at sunset on May 27, 
1933. Charan Singh then asked Ram 
Bharose to accompany him as far as 
Barkhara which is only a mile away. On 
reaching Sahora culvert, which is about 
200 paces from Barkhara, the man who 
was riding the camel stopped and asked 
Ram Hharose to fetch Mitan Singh. In 
the meantime while the bullock cart was 
slowly wending its way the Circle Ins- 
pector and the Police of Hardoi with 
Shyam Singh, (P. W. No. 30), reached 
Barkhara on May 27, 1933. Tilak Singh was 
asked to be on the look out for this cart 
and to inform the Kotwal and the Police 
at Police Station Harpalpur as soon as 
he espied the gang and thecart. Tilak 
Singh deputed a villager Kumar (P. W. 
No. 25) to remain near Sahora culvert 
and to watch the road for the gang and 
the bullock cart. Kumar and Dambar 
Pasi therefore kept watch at this culvert. 
As soon as they saw the gang coming at 
about sunset on the evening of May 27, 
1933, “these two men hid themselves inside 
the drain and allowed the cart and the 
men and the camel to pass over the 
culvert. Dambar Pasi then went to in- 
form Tilak Singh of whathe and Kumar 
had seen, In the meantime Mitan Singh 
who had been brought by Ram Bharose 
“to the spot informed Charan Singh that 
the Police were ontheir track and that 
they should finish their job soon and 
proceed westward. The gang then went 
towards Pakri where they were seen by 
Ranjit, (P. W. No. 27), and Kanhaiya Lal, 
(P. W. No. 20). The gang were next seen 
at Kakra at noon on May 28,1933 by a 
man who heard one of the gang inquire 
the way to Singhirampur. These men 
informed Sub-Iaspector Babu Singh of 
Police Station Harpalpur. This Bub- 
Inspector had also received information 
about this gang from a rubkar (Ex. 19), 
of the Superintendent of Police of Hardoi 
and so ,he wrote out a full report, (Ex. 20), 
and collected all the constables available 
at the thana and proceeded to Gulauli, 
which is the next village to Kakra on 
the way to Singhirampur. Babu Singh, 
the Sub-Inspector, went to the chaupalof 
Mulaim Singh (?. W. No. 15) and collected 
half a dozen more men and divided his 
constables and villagers into two parties, 
and then suddenly pounced upon the gang 
and the bullock cart and the camel. In 
the struggle that followed Jullab -Singh, 
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Shri Chand, and Naipal Singh were arrest- 
ed while they were attempting to jump 
out of the cart. Raghubar Singh, who 
was on the camel, was arrested after he 
had tried to run away and had been 
pursued for some distance. Lakhan Singh, 
Faqire, and Janak Singh made good their 
escape. On searching the personof Jullab 
Singh, fourteen percussion caps, six of 
which were used and eight unused, were 
found in his possession. On the cart 
being searched, ‘one gun, two pistols, 
five swords, two satchels of amunition 
and shots etc., were found concealed 
inside the cart. The gun and the pistols were 
found loaded. The persons arrested weré 
brought andkept under cover at Police 
Station Harpalpur. Sub-Inspector Babu 
Singh, (P. W. No. 23), entered the report ori 
arrival at the thana in the general diary,” 
and a copy of it is Ex. 24. The ~next 
day all the persons arrested were lodged 
in the jail at Hardoi. - The Sub-Inspector 
of Police at Hardoi then wrote a letter 
tothe Superintendent of Police of Mainpuri, 
marked Ex. 2, on June 1,1933 and requested 
that Sub-Inspector Komal Singh may be 
directed to arrest Charan Singh, Janak Singh 
and other persons suspected and to collect 
evidence against them. - Thereupon Sub-Ins- 
pector Komal Singh of Thana Kotwali 
in the District of-Mainpuri arrested Janak 
Singh, Pahlad Singh. and Fagire on June 
4, 1933, as they were found to have been 
absent. from their houses on information 
received from Ajodhya Prasad, -zemindar, 
and Gurdayal and Jagannath chaukidars. 
Lakhan Singh was also arrested by Sub- 
Inspector Komal Singh, (see Ex. 3) whichis a 
copy of the report of Lakhan Singh's. 
arrival at thana Kotwali, District Mainpuri. 
On June 16, 1933, constable Moti , Singh. 
P. W. No. 22 brought Janak Singh, 
Lakhan Singh, Pahlad Singh and Faqire 
from Mainpuri to Hardoi jail. Sub-Inspector 
Shyam Singh of thana Harpalpur arrested 
Mitan Singh on May 30, 1933. Warrants 
of arrest and of attachment and pro- 
clamation were issued under ss. 87 and 
88 of the Code of Criminal Pro- 
cedure against Charan Singh, and Charan - 
Singh’s property was attached. Ultimate- 
ly Charan Singh surrendered himself in the 
Court.of a Magistrate on August 19, 1933. 
All ten persons were committed to the 
Court of Session to stand their trial on a 
chargé under s. 399, Indian Penal Code 
by Syed Mohammad Husain, a Magistrate 
of the First Class in the District of Hardoi. 


. They were also charged with ~an offence ` 
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_under.s. 20 -of the Indian Arms Act. An 
alternative charge under `s. 402, Indian 
Penal Code was added by the learned As- 
sistant Sessions Judge at the commencement 
of the trial in the Court of Session. 

The learned Assistant Sessions Judge 
‘agreeing with the opinion of the majority 
of the assessors held Naipa! Singh, Raghu- 
bar. Singh, Jullab Singh, Shri Chand, 
Lekhan Singh, Janak Singh and Charan 
Singh guilty of an offence punishable under 
8. 399, Indian Penal Code and sentenced 
‘Charan Singh to five years’ rigorous im- 
prisonment and the remaining six accused 
to four years’ rigorous imprisonment each, 
and disagreeing with the assessors he 
acquitted all. these. seven accused of an 
offence under s. 402, Indian Penal Code. 
“He. also acquitted Fahlad Singh, Fagire 
.«and:-Mitan Singh of offences under ss. 399] 
~#402;sInidian Penal Code and ordered their 
immediate release. He found Naipal 
Singh, Jullab Singh, Shri Chand, Lakhan 
Singh and Janak Singh guilty of an offence 
_-under s. 19 (f) of the Indian Arms Act and 
“Sentenced each of them to undergo two 
“years’ rigorous imprisonment, and. directed 
that this sentence of imprisonment should 
run concurrently. with that imposed upon 
these accused for the offence under s. 399, 
Indian Penal] Code. . 

Before I discuss the evidence in this case 
it is necessary for me to decide certain 
questions of law raised by the learned 
Counsel for the appellants as well as by 
the learned Assistant Government Advocate 
on behalf of the Crown. 


The first question of law raised on behalf 
of the appellants is that the Court of 
Session of the -District of Hardoi had no 
jurisdiction to try the present case inasmuch 
asthe alleged offences of making prepara- 
tion for committing dacoity punishable 
under -s. 399, Indian - Penal Code and of 
assembling for the purpose of committing 
dacoity punishable under s. 402 of the 
Indian Penal Code were, on the showing of 
the prosecution evidence, committed, if at 
all, in village Manchana in the District of 
Mainpuri and the Court of Session of 
Hardoi District had no jurisdiction to try 
the accused charged with those offences. 
The learned Assistant Government Advo- 
cate has, in answer to this contention, invited 
my attention to the provisions of s. 531 of 
the Code of Criminal Procedure which run 
as follows :— f 


“No finding, sentence or order of any Criminal 
Court shall be set aside. merely on the ground that 


the inquiry, tria -or other Proceeding in the course of 
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which if was arrived at or passed, took place in a 
wrong sessions division, district, sub-division or,other 
local area, unless it appears that “such ,error-has in 


fact occasioned: a failure of justica " 


It is thus clear that this s. 531 of the 
Code of Criminal Procedure cures any 
defect due to want of legal jurisdiction 
unless there has been a failure of justice 
by the exercise of such irregular jurisdic- 
tion. In the present.case it has npt even 
been alleged on behalf of the appellants 
that there has been any failure of justice 
because of the trial having been held in 
the Court of the Assistant Sessions Judge 
of Hardoi. ' i | 


It is also further contended on behalf of 
the Crown by the learned Assistant Govern- 
ment Advocate that although the idea of 
committing these offences under ‘ss, 399 and 
402 of the Indian Penal Code may have 
originated in village Manchana in the 
District of Mainpuri, still, when the gang 
moved into the District of Hardoi for the 
purpose of committing a dacoity at :the 
house of Pandit Kishen Kumar ‘in village 
Tiria in the District of Hardoi, and when in 
fact the- gang was found assembled at 
various places in the District of Hardoi, 
the Court of Session of that District had 
undoubted jurisdiction to try the case of 
these accused who were said to be members 
of a gang assembled for the purpose of 
committing dacoity and of having made 
preparation for committing dacoity. 

In my opinion, in view of the : express 
provisions of s. 531 of the Code of Criminal 
Procedure, there is no substance in this 
plea of want of jurisdiction on the part of 
the trial Court, raised by the learned 
Counsel for the appellants, seeing that the 
appellants have not in any way been injur- 
ed in their defence on the merits, and the 
trial of the appellants by the Assistant 
Sessions Judge of Hardoi has not in fact 
occasioned a failure of justice. JI, therefore, 
overrule this contention urged on behalf ‘of 
the appellants. 

The learned trial Judge has acquitted 
the appellants of.a charge under s. 402, 
Indian Penal Coce while he has convicted . 
them of an offence under s. 399 of the 
Indian Penal Code. It has been urged ` 
before me that the position taken up by the 
learned trial Judge is entirely illogical 
and untenable and that if.in the opinion 
of the trial Judge the accused were-not . 
guilty of the minor offence.of assembling 
jor the purpose of committing dacoity 
punishable under s. 402 of the Indian 
Penal Code, a fortiori they. could. not bẹ- 
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held guilty on ‘the same evidence -of an 
offence’ of making preparation for commit- 
ting dacoity punishable under s. 399, Indian 
Penal Code. 
observation of Mr. Justice Woodroffe in 
Ramesh Chandra Banerji v. Emperor :1). 
may be cited: i 
- “Dealing only with the principal aspects of the 
offence of dacoity, there may be, as is apparent from 
the Code itgelf, the actual commission of dacoity, a 
preparation for it, and an assemblage for the same 
purpose. As appears from the punishments awarded, 
asthe first two are treated as the more grievous 
offences, preparation is the next grievous, and assem- 
bly is the least grievous. All the cfiences have this 
in common that they presume an intention or agree- 
ment to commit dacoity by fire or more persons In 
a popular sense an assembly to commit dacoity may 
be a preparation forit. Buta mere assembly without 
further preparation is nota preparation within the 
meaning ofs 3)9. Forif it were, s. 402 would be 
redundant: This section applies to the case of mere 
assembling without proof of other preparation, for 
which thera is a maximum punishment of seven years, 
whilst the preparation which isthe subject of s. 399 
is punishable with ten years’ imprisonment. A 
person car thus be not guilty of dacoity yet guilty 
of preparetion, and not guilty of preparation yet 
guilty of an assembly This appears also to be 
admitted by theargument for the defence that a 
band of dacoits might te convicted under both sec- 
tions. However this may be, and such admission 
does-not affect my conclusion in this case, the argu- 
ment substantially is that the form of the cbarves is 
such that the preparation alleged under s 399 is such 
that if negatived, it follows that an offence under 
s. 402 is negatived On the other hand, it ‘is said 
that the gist’ of the offence of preparation is the 
assembly which is also the offence under s, 402.” 


In the case before the learned Judge of 
the Calcutta High Court in Ramesh Chandra 
Banerji v. Emperor (1), the learned trial 
Court had acquitted the accused of an 
offence under s. 399, Indian Penal Code 
but convicted them of a minor offence 
under s. 402 of the Indian Penal Code. In 
the present case the learned Assistant 
Sessions Judge of Hardoi has acquitted all 
the accused of an offence under s. 402, 
Indian Penal Code and convicted them 
upon the same evidence of the graver 
offence under s. 399 of the Indian Penal 
Code. Fn these circumstances it has been 
contended on behalf of the appellants that 
the conviction under s. +99 of the Indian 
Penal Code cannot stand in face of the 
acquittal of the very same persons of the 
minor offence under s. 402, Indian Penal 
Code on the same evidence. Faced with 
this difficulty the learned Assistant Gov- 
ernment Advocate on behalf-of the Crown 
has strenuously contended that under the 
provisions of sub-s. (b) of s. 423 of the Code of 
Criminal Procedure it-is- cpen to this Court 


(1) 23 Ind. Cas, 985; 410 350 atp. 361;18 OWN 
498; 15 Cr. L J 385. 
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to set aside the acquittal of -the appellants 
in respect of the offence under s. 402, Indian 
Penal Code, and to convict them under 
g. 402, Indian Penal Code even if their con- 
viction of the graver offence under s., 399, 
Indian Penal Code may not in the opinion 
of this Court be held to have been estab- 
lished upon the evidence on the record, 
Tt was contended on behalf of the Crown 
that in appeal the whole case 18 re-opened 
on all the charges originally framed. - In 
Golla Hanumappa v. Emperor (2), it, was 
held that the ) ower of an Appellate Court 
under s. 423 (b) of the Criminal Procedure 
Code to alter the finding while maintain- 
ing the sentence was not confined to cases 
falling under ss. 237 and 238 of the Code, 
and that the finding which an Appellate. 
Court might alter under s. 423 (b), mightie 
relate either to an offence with whichiithe-")., 
accused was apparently charged inthe’ a 
lower Court or to one of which he might be 
convicted under ss. 237 and 238 of the Code 
of Criminal Procedure without a distinct 
charge. : feat 
ag v. Sardar (8), it was held by: 

Mr. Justice Chamier that an Appellate ` 
Court could under s. 423 of the Code of 
Criminal Procedure, in an appeal from a 
conviction alter the finding of the lower 
Court and find the appellant guilty of an 
offence of which the lower Court had declin- 
ed to convict him. 


In Queen-Empress Y. J abanulla (4), it was 
held by a Bench of two learned Judges of 
the Calcutta High Court that the Appellate 
Court, could, under the provisions of s. 423 
of the Criminal Procedure Code, in an 
appeal from a conviction, alter the finding 
of the lower Court and find the appellant 
guilty of an offence of which he was acquit- 
ted by that Court. 


On the other hand the learned Counsel 
for the appellants has contended on the 
strength of a ruling of their. Lordships 
of the Privy Council reported in Kishen 
Singh v. Emperor (5) that the finding of ac- 
quittal could not beset aside except on an 
appeal filed by the Local Government, and 
as thereis no appeal filed in the present 


(2) 10 Ind. Cas. 372; 35 M 243; 10 MLT 66; 
(1911)2 MW N 106; 21 M LJ 805; 12 Or, L J, 
209. 

13)12 Ind. Oas. 836; 34 A 115;8A L J 1239; 12 Or. 
LJ 572 

14) 23 0975. 

(5) 111 Ind. Cas. 332; 55 I A 390; AI R 1928 P 0 
254: 29 Or L J88; 50 W NAI; 28 L W 396; 
(1928) MW N 749; 29 P LR 575; 330W N 1; 48 
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case against the acquittal of the appellants 
on a charge under s. 402 of the Indian 
Penal Code, this Court has no jurisdic- 
tion to convert the finding of acquittal on 
a charge under s. 402, Indian Penal Code 
into one of conviction under the same section. 

The decision of their Lordships in 
Kishen Singh v. Emperor (5) cited above 
was based on the provisions of s. 439 (4) 
of the Code of Criminal Procedure 
which runs as follows :— 

“Nothing in this section applies toan entry made 

under s, 2.3 or shall bedeemed to authorise a High 
Court to convert a finding of acquittal into one of 
conviction " 
The case of Kishen Singh v. Emperor (5) 
cited above came up before the Allahabad 
High Court in revision and tot on an appeal 
“by Kishen Singh. In the present case there is 
wan appeal filed by the appellants themselves 
and it is they who by appealing from their 
conviction unders. 399 of the Indian Penal 
Code bring the whole case to this Court, 
and the whole case being before it, and the 
law having in express terms empowered 
this Court under s. 423 (b) of the Code of 
Criminal Procedure to alter the finding, 
there is no reason why it should not have 
the power to find the appellants guilty of 
an offence which it-considers established 
merely because the Court below had ac- 
quitted the accused of that offence and 
found them guilty of some other offence. 
It is to be noted thet the power of en- 
hancing sentence has been expressly taken 
away by s. 423 of the Code of Criminal 
Procedure, and therefore no such altera- 
tion in the finding asthe Appellate Court 
may think fit can prejudice the accused 
materially, nor does this view of the law 
clash against the salutary principle which 
protects with jealous care the orders of 
acquittal against interference except on 
. appeal by Local Government. 


It has also been urged that the pro- 
visions of s.403 of the Code of Criminal 
Procedure prevent this Court from setting 
aside the order of acquittal. It appears 
to me thatthe appellants cannot rely upon 
s. 402, Criminal Procedure Code because 
the present appeal is not a fresh or a 
second trial absolutely distinct -and un- 
connected with the trial in the Court of 
the Assistant Sessions Judge of Hardoi, 
but is really a continuation of the first 
trial. Under s. 423 of the Codeof Crimi- 
nal Procedure an Appellate Court can alter 
thefinding while maintaining the sentence 
without enhancing it, and the power of an 
Appellate Court to alter the finding cannot 
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be limited in the manner urged by th 


learned Counsel for the appellants. 

In Emperor v. Sheo Darshan Singh (6) it 
was held that the High Court had no 
power in revision except through the me- 
dium of anappeal on behalf of the Local 
Government to convert the-order of ac- 
quittal into one of conviction. It is to be 
noted that this case also is the case ofa 
High Court exercising revision€%] powers 
and not of a High Court exercising its 
appellate powers under s. 423 of the Code 
of Criminal Procedure. 

In Dhanpat Singh v. Emperor 42 Ind. Cas. 
598 (7) it was held by Mr. Justice Chapman 
of the Patna High Court that an Appel- 
late Court had jurisdiction to reverse a find- 
ing of acquittal upon facis upon which there 
wasconviction inthe first Court under an- 
other provision of the law against which 
an, appeal had been preferred. It was 
further held that the general intention of 
the Code of Criminal Procedure was that 
an order of acquittal should stand until 
appealed against by the Local Government 
under s. 417, Criminal Procedure Code. ‘The 
provisions of s. 123 (1) (b), Criminal Proce- 


- dure Code, however, were very wide and 


enabled the Court in disposing of an ap- 
peal from conviction to alter the finding 
and to convict the accused of an offence, 
of which he had been acquitted by the 
lower Court. : 


- Again in Dulli v. Emperor (8) it was held 
by Mr Justice Piggot and Mr. Justice 
Walsh that an appeal against a conviction 
opened out the- entire case and an Ap- 
pellate Court being empowered under s. 423 
wb) of the Code of Criminal Prcceduie to 
alter the finding, might record a convic- 
tion for an offence, of which the trial 
Court had found the accused not guilty. 
In the course of his judgment Mr. Justice 
Piggot made the following observation :— 

“We have before us an appeal by Dulli against 
his conviction, as well as the notice of enhancement 
issued by this Court IJtis therefore open to us 
to exercise any of the powers conferred by s 422 (1) (b) 
of the Code of Criminal Procedure, as well as any 
of the powers specified under s 439 of the same 
Oode It has repeatedly been held by various 
High Courts that an appeal against the conviction 
opens out the entire case and that the Appellate 
Court, being empowered to alter the finding by s 473 


- (D (b) above referred to, may record a conviction 


in respect of an offence of which the trial Court 
has found the accused not guilty, It is quite true 


(6) 65 Ind. Cas. 858; 44 a 337; 20 A L J190; 23 
Cr. LJ 202; A I R 1922 All. 487. 

(7) 42 Ind.Cas, 59; (1917) Pat. 29772 PL W 
184; 18 Cr. L J 982. 
54 (©) 48Ind.Oas. 502; 16 AL J918&; 200rL J 
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-that under this section, considered by itself, the 
finding can only be altered without enhancement 
of the sentence; but the power to enhance the 
sentence is seperately conferred upon this Court 
by s. 439 of the Coe of Criminal Procedure. It 
follows that in the case now before us there can be 
no question that we have authority to recorda con- 


viction under s. 202 of the Indian Penal Code and to . 


pass an appropriate sentence.” 
- Jt follows from: the ruling cited above 
that in the present czse it is open tome 
to set aside if necessary ihe order of ac- 
. quittal passed by the learned Assistant 
. Sessions Judge in respect of the offence 
under s. 402 of the Indian Penal Code, in 
the- event of my not being able to support 
the judgment of conviction passed by the 
trial Court against the appellants in res- 
pect of the charge under s. 399 of the 
Indian Penal Code. 
- Another question of law-.- raised on be- 
half of the appellants is that the conviction 
-of the appellants of an cff-nce undercl. (f) 
of s. 19 of the Indian Arms Act, cannot 
be legally sustained upon the evidence on 
the record. The appellants Lakhan Singh 
and Janak Singh weie not arrested at 
- Gulauli when the arrests of a large num- 
< ber’ of the gang was effected by Sub-Ins- 
pector Babu Singh, the question, there- 
fore; is whether they can be held to be in 
_ joint. possession of the arms and ammuni- 


tion found in the cart at the time of the - 


- arrests of the other members of the gang. 
Section 19 (f) lays down that whoever is 
in possession or control of any arms or 

` ammunition in contravention of the pro- 
visions of s. 14 isguil'y of an offence under 
that section of the Indian Arms Act. 

‘In Bazlar Rahman v. Emperor (9) the 
facts were that on the search of a room 
some cartridges were recovered from under 
a. bedstead on which the petitioners who 
were residents of a different place were 

_ sitting conversing with two people who 
‘lived in the house, and it was held that 
-as .there was no proofthat the petitioners 
were in possession of the cartridges or that 

“they: knew about the existence of them, 


their convic ion could not be legally sus- . 


tained, and that mere suspicion without 
proof of possession or knowledge of the 
existence of firearms was not sufficient to 
sustain the conviction. 
_ In Manigir v. Emperor, 100 Ind. Cas. 819 
(10) it was held by Mr.Justice Harrison-of the 
Lahore High Court that no‘offence under s. 19 
(f)-of the Arms: Act had been established 
when the Police in searching the house of 
(9) 119 Ind. Cas 297; 33 O W N 20?; AIR 1929 Cal. 
302; Ind: Rul. (1929) Oal 777; 30Cr L J 1038. 
(30) 100 Ind Qas. 819; 28 Cr. L J 359, 
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the accused discovered two -cartridges of | 
a rifle and the accused admitted thé re- 
covery of the cartridges but stated that it 
was not within his knowledge and that his 
brother, who was an ex-military employee, 
might have placed them in the house, which 
wis jointly occupied by the accused and 
his brother. 

In Emperor v. Mast Ram (11), it was held 
that the accused who was a boy of 18 could 
not be convicted under s. 19 (f) of the 
Indian Arms Act, when all that the pro- 
secution proved was that -he got the key. 
from the women in the zenana and got the 
room opened in which two cartridges and 
one double barrelled gun were found. 

In Manmatha Nath Biswas v. Emperor 
(12) it was held that when two persons were 
searched and on the body of one 0" them 
revolver cartridges were found, but nothing 
incriminating on the ` other, s. 34 of the 
Indian Penal Code had no app‘tication, 
and the latter was not guilty unders. 19 
(f) of the Indian Arms Act. The learned 
Chief Justice of the Calcutta High Court, 
however, pointed out that if the Magistrate 
had found as a fact that the two men 
whose persons were searched were in joint 
possession of the revolver, the question 
would have been different. ; 


In Kaul Ahir v. Emperor (13) it was held 
by Mr. Justice Pullan and Mr. Justice 
Thom of the Allahabad High Court that 
in all stages under the Indian Arms Act 
it was necessary to prove not only the 
presence of the article in the house but 
the possession of some particular person 
over that article in order to justify a con- 
viction, and that inthe case before them 
it could not even be said that: the head 
of the house or any individual male member 
of the family was aware of the presence of the 
cartridges found in the house. The conviction 
of the accused was accordingly set aside 
on that ground, and the learned Judges 
repelled the contention that the head cf 
the family was directly or indirectly res- 
ponsible for the posséssion of the article in 
his house. 

In Niranjan Singh v. Emperor, 65 Ind. 


(11) 13t Ind, Cas 441; AIR 1931 Oudh 115; 80 
WN 25; 32 Cr. L J 69°; Ind, Rul. (1821) Oudh 201; 
(1931). Gr Cas, 275 

(17) 142 Ind. Cas 280; ATR 1933 Cal. 132; 37 O 
W WN 201; Ind. Rul (1933) Cal 246; 3 Cr LJ 299; 
(1933, Cr. Cas. 193; t0 O 614. 5 
(18) 148 Ind Cas 114; AI R19%3 All. 112; (1932) 
ALJ 1072; LR 14 A7 Or; (1933) Cr. Cas. 160; 
Ind Rul (1923) All. 195; 3i0r.L J517; 5 
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Cas, 447 (14), the facts were that two accused 
- were lying ona bed in the house of one 
-Channan Singh and in the bedding a chhavi 
was found wrapped in a piece of cloth 


- and .both were convicted of being in 
-possession of the chhavi and it was held 
that in these circumstances the conviction 


could not stand as it was impossible to say 
- which of the two was actually in possession, 
‘even ifit be held to be proved that Ohannan 
Singh was not the owner. : 
` . To the same effect is the ruling in Aliav. 
Emperor, 77 Ind. Cas, 447 (15). 

-In Gian Chand v. Emperor (16) the accus- 
ed led the police to a cattle shed near the 
house in which he was living with his father 
and brother. and pointed out the place 

-where a revolver was lying and it was 
held that the mere knowledge ofthe fact 
that the revolver was lying in the shed 
or pointing out the place from which it 
was actually found without proof that the 
“place was in the exclusive possession of 
the accused was not sufficient to sustain 
his conviction for an offence under s. 19 
(f) of the Indian Arms Act. 

It isthus clear in view of the authori- 
ties cited above that the phrase, “the 
possession of the arms or control over 
the arms” referred to in cl.(f) of s. 19 
of the Indian Arms Act, implies actual 
physical possession or control of the arms 
or ammunition in respect of which the 
charge has been lodged. In the present 
case the arms were found concealed 
underneath a gunny cloth spread inside 
the bullock cart, and the persons, who 
were found sitting inside the bullock cart 
and who jumped out of itand tried to 
escape but were caught must alone be 
deemed to be in joint physical possession of 
these arms which were found in the cart 
and liable to punishment under s. 19 (f) 
ofthe Indian Arms Act. 

I nowtake up the case of each of the 
appellants separately. The , learned trial 
Judge has himself rejected the evidence 
of GajrajSingh (P. W. No. 24) and has 
characterised the evidence of this witness 
as vague. Iam not prepared to believe 
the evidence of this witness who attempts 
to. prove that he over-heard Janak Singh 
asking Mitan Singh, “if the matter was 
ready”. This evidence -is far too vague to 
prove anything against anybody. The 
i (14) 65 Ind. Oas. 447; 23 Or.LJ 95;4UPLR 


L 32;13 PWR 1922 Or. . 
_ (15) 77 Ind, Oas. 447; A IR 1923 Lah. 513; 250r, L 
399. ° 


(16) 146 Ind, Cas. 232; A I R1933 Lah, 314; (1933) 
Or. Oas. 548; 6R L 195; 34 Or, L J 1256. . 
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learned trial Judge has believed the 
evidence of Dhir Singh (P. W. No. 9) 
against the accused Lakhan Singh, but 
it isto be noted that the name of Lakhan 
English 
Téport (Ex. 1) which Sub-Inspector Komal 
Singh Kotwal of Mainpuri made to the 
Superintendent of Police of Mainpuri 
nor in the first information Report (Ex. 26) 
prepared by the Kotwal of Hardo¥. Even 
the evidence of Dhir Singh goes to show 
that after yoking his bullocks to the cart 
Lakhan Singh was not seen by this witness 
Dhir Singh going away from Manchana 
along with the gang. Lakhan Singh. was 
not arrested at Gulauli by the Sub In- 
spector of Police Station Harpalpur in 
the district of Hardoi. He was arrested 
on June 4 1933 on his way from Manchanato 
Mainpuri. Prosecution witness No, 29 Kanna- 
mal who saw a man leading a camel and 
another. man walking by his side on the 
bank of the river Ganges and identified 
NaipalSingh and Jullab Singh, two of 
the appellants did not identify Lakhan 
Singh at Ghatiaghat. Prosecution Witness 
No. 28 Chhutta Chamar who saw the 
bullock cart and the camel along with the 
gang at Gaurithar also did not see 
Lakhan Singh amongst this gang, 
Prosecution Witness No. 17 Ram Bharose 
who saw the gang near Babnapur also 
failed to recognise Lakhan Singh amongst 
the members of the gang. Prosecution 
Witness No. 25 Kumar does depose that 
he saw Lakhan Singh at Husainpur 
Sohra, but his evidence has been go 
severely criticised by the learned trial 
Judge that in the face of the criticism of the 
evidence of this witness by the learned 
trial Judge himself, I am not prepared 
toattach much weight to the evidence 
of this witness. Prosecution Witness No. 27 
Ranjit Chamar did not see Lakhan Singh 
at Pakri when he sawthe other members 
ofthe gang inthe bullock cart. Plaintiff 
Witness No. 20, Kanhaiya Lal, also failed 
to see Lakhan Singh at Pakri. The evid- 
ence of P.W. No. 2 Chhutkai Singh 
is to the effect that he recognised Lakhan 
Singh amongst the members of the gang, 
but he himself has deposed in cross-ex- 
amination that he could not swear that 
the men whom he identified in jail were the 
men whom he saw in the cart. That being 
the case no great weight can be attached 
to the evidence of this witness. Prosecution 
Witness No. 3 Bhikham Khan and 
P. W.No.4 Bhoop Khan chaukidar cer- 
tainly identified Lakhan -Singh. but the 
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learned trial Judge has stated in his lengthy judgment that the evidence ct- 
judgment that the evidence of Bhikham identification of Bhikham Khan and 
Khan as to identification will not be a BhupKhan is not above criticism and: 


safe guide for the Court’s conviction and 


as regards Bhoop Khan chautidar the- 
learned trial Judge has observed that thé” 


evidence of identification given by this 
witness is notabove criticism. No arms 
were found in the possession of Lakhan 
Singh “nd he is in no way connected 
with the recovery of the arms from the 
members ofthe gang arrested at Gul- 
auli. In these circumstances I am of 
opinion that there is no sufficient evidence 
to justify the conviction of Lakhan Singh. 
The fact that Lakhan Singh’s dun colour- 
ed bullock was yoked to the cart from 
which the arms were recovered is cap- 
able of an explanation consistent with the 
innocence of Lakhan Singh. I would, 
therefore, hold that the prosecution has 
failed to prove the charge against Lakhan 
Singh beyondany reasonable doubt and 
J would accordingly allow his appeal, 
set aside his conviction and sentence 
and acquit him of the offence charged. 

Inext take up the case of Janak Singh. 
This accused was also not arrested at 
Gulauli. He was arrested at Manchana 
in the Mainpuri district at his own house. 
He was not identified by any prosecution 
witness at Husainpur Sohra. As Janak 
Singh was not arrested by the Sub-Insrec- 
tor of Harpalpur his conviction under 
s. 19 (f) of the Indian Arms Act cannot 
possibly be sustained. The learned trial 
Judge has made a mistake in convicting 
this accused of an offence under s. 19 
(f) of the Indian ‘Arms Act when no aims 
or ammunitions were recovered from 
his ‘possession, The learned Assistant 
Sessions Judge has himself ‘stated in his 
judgment that “the evidence CÊP, W. No. 2 
Chhutkaj, P. W, No. 28 Chhutta Chamar P. 
W. No. 27 Ranjit Chamar P. W. No. 20 
Kanhaisa Lal, P. W. No.23 Sub-Inspcetor 
Babu Singh, P. W. No. 15 Mulaim 
Singh, P. W. No. 7 Abdus Sattar 
and P. W. No. 14 Tufail Ahmad Khan 
about identification standing by itself 
may not be sufficient or satisfactory 
against this accused”. Ifthat be so, then, 
that evidence must be rejected so faras 
this accused is concerned. The learned 
trial-Judge, however, proceeds to say.— ` 

“Buti the evidence’ on the other hand,. of 


P. W.'No 8 Bhikbam Khan and P. W. No 4 Bhoop 
Khar“ is found satiefact ry”. : f 


He has, however, forgotien his own 
obsefvation : made in another part of his 


the conviction of: the ` 
accused whom they identify. The evidence -~ 
of P.W. No. 9 Dhir Singh musi be ‘viewed. 

witha certain amount of caution -as 
against this accused Janak Singh, because ` 
Dhir Singh is not on friendly terms with — 
Janak Singh. are 

For these reasons I am of opinion that ` 
there is no sufficient evidence on the 
record to justify the conviction of Janak 
Singh and I would give him the benefit 
of the doubt. I accordingly allow. his 
appeal, set aside the conviction and sentence 
passed upon him, acquit him of the 
offence charged and order his immediate - 
release. ; 

I next take up the case cf Charan 
Singh. In respect of this accused there 
is ample evidence on the record to prove 
that the cart in which the arms and 
ammunitions were found at the time 
of the arrest of the gang at Gulauli belong- 
ed to this accused. The evidence of 
P. W. No. 9 Dhir Singh, is therefore, 
corroborated by the very fact of the cart 
and one bullock being the property of 
Charan Singh. This piece of circumstantial 
evidence corroborates in my opinion the 
truth of the story told by Dhir Singh so 
far as this accused is concerned. What- 
ever enmity Dhir Singh may be said to 
bear against this accused, there is no 
explanation forthcoming on the part of thé 
accused (haran Singh as to how his cart. 
and bullock came to bein Hardoi district 
farfrom his home and was found to contain: - 
arms and ammunitions at the time of the: 
arrest of the gang. Itis truethat Charan: 
Singh was not arrested on the spot at - 
Gulauli and is not mentioned having 
run away from thatspot. He surrendered 
himself in Court on August 11, 1933, after 
warrants of arrest and of attachment 
of property had been issued against 
him. The evidence of the prosecution ` 
witnesses which stands unrebutted by any 
evidence on behalf of the accused justifies 
the conviction of this appellant Charan 
Singh on a charge under s. 399 of the 
Indian PenalCode and would also justify 
his conviction under s. 402 of the Indian ~ 
Penal Code but it is unnecessary in the : 
circumstances of the present case: to set 
aside the order of acquittal passed in .. 
favour of the accused in respect- of, the 
charge under s. 402, Indian Penak Code: 
The accused admits his previous convi¢: 


would not justify 
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tions and therefore the sentence of five 


years’ rigorous imprisonment passed upon 
this appellant is by no means too severe. I 


would, therefore, dismiss the appeal of this’ 


accused and confirm the conviction and 
sentence passed upon him. 

I come next to discuss the case of 
Naipal Singh. He was arrested at Gulauli 
and his conviction under s 19 (f) of the 
Indian Arms Act is perfectly legal. He 
‘States that he was going to village Katra 
to see his relation there but he has pro- 
duced no evidence in support of his 
story. He is a resident of Agra District 
and is unable to explain how he came to be 
sitting in a bullock cart laden with arms 
and ammunitions concealed underneath 
the pieces of gunny cloth spread over 
them. > | 

The evidence of the prosecution 
witnesses in my opinion fully proves the 
guilt of this accused both in respect of the 
charges under s. 399, Indian Penal Code, 
aswell as under s. 19 (f) of the Indian 
Arms Act. “The sentence of four years’ 
rigorous imprisonment passed upon this 
accused under s, 399, Indian Penal Code, 
is by no means severe, I would, therefore, 
uphold the convictions and sentences 
passed upon this accused and dismiss his 
appeal. 

I next take up the case of Raghubar 
Singh accused. This accused was arrested 
at Gulauli by Sub-Inspector Babu Singh, 
second officer of Harpalpur. He wasriding a 
camel and was trying to run away from the 
spot when he was pursued by Sub-Inspector 
Babu Singh on horseback and overtaken and 
made to surrender. He has adduced no 
evidence in his defence, nor has he offered 
any explanation as to how he came to be 
with the other membersof the gang in the 
bullock cart containing arms and ammuni- 
tion. He has not been convicted under the 
Arms Act because no arms or ammunition 
were found in his possession or under his 
contro], but in my- opinion upon the evi- 
‘dence on the record he has been rightly 
‘convicted of an offence under s. 399 of the 
Indian Penal Code. I would, therefore, 
uphold his conviction and sentence passed 
upon this accused and dismiss his 
appeal. i 

J next take up the cases of Jullab Sing 
and Shri Chand. These two accused along 
with Naipal Singh were arrested at Gulauli 
by the party headed by constables Abdul 
Shakur (P. W. No.7) and Tufail Ahmed 
(P. W. No. 14). The evidence of these’ two 
Constables coupled with ‘the evidence ‘of 
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. Tenancy Act, for settlement of 


Mulaim Singh (P. W. No. 15) read with 
the rest of the evidence of the prosecution 
Witnesses fully justifies the conviction of 


-these two accused Jullab Singh and Shri 


Chand of offences under s. 399, Indian 
Penal Code and s 19 (f) of the Indian Arms 
Act. Shri Chand and Jullab Singh are 
residents of village Basai, Police Station, 
Amba in the Gwalior State and they have 
not been able to explain how they came to 
the Hardoi District with arms and ammuni- 
tion in their possession. Upon the evidence 
on the record they have been rightly 


convicted under s. 19 (f) of the Indian . 
Arms Act, as also of an offence under s. 399 - 


of the Indian Penal Code. The sentences 
of two years’ rigorous imprisonment under 
the Indian Arms Act have been made to 
run concurrently with the sentences of four 
years’ rigorous imprisonment inflicted 
upon each of them for an offence under 
s. 39) of the Indian Pena]l-Code. I would, 
therefore, uphold their convictions and 
sentences and dismiss their appeals. 

The result, therefore, is that Iallow the 
appeals of Lakhan Singh and Janak Singh 
and dismss the appeals of Charan Singh, 
Naipal Singh, Raghubar Singh, Jullab 
Singh and Shri Chand. 
oN. Appeals allowed, 


—_— 


CALCUTTA HIGH COURT 
Civil Rule No. 1064 of 1932 
June 15, 1933 
C. C. Grosz, Acre. C. J. ann 
MALLIK, J. 
HRISHIKESH CHATTERJEE AND OTHERS 
—DEFENDANTS—PETITIONERS ; 
Versus ‘ 
Babu NABA KRISHNA ROY 
CHOWDHURY AND orares—Opposits : 
PAKTIES f ‘ 

Bengal Tenancy Act (VIII of 1885), ss. 105, 105- 
A—Suit by landlord for settlement of fairand 
equitable rent—T'enant applying for decision of his 
stutus—Dismissal of landlord’s suit jor default 
Non-determination of iisue raised by tenant—Whether 
failure to exercise jurisdiction vested in the Revenue 
Officer. 7 
- Where in a suit by the landlord under s. 105, Bengal 
fair and equitable 
rent, the tenant makes an application under s., 105-A 
for the decision of the status of the tenant and 
subsequently the suit under s. 105 by the landlord 
is dismissed for default in prosecution, the non- 
determination of the issue raised by the tenant isa 
failure to exercise jurisdiction vested in the Revenue 
Officer by law. 

O. Rule from an order of the Settlement 
Officer, 24-Parganas, dated June 8, 1922, 
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Messrs. Sitaram Banerji and Prokash 
Chunder Bose, for the Petitioners. 
MeSsrs. Sarat Chunder Basak and Nasim 
‘Ali, for the Opposite Parties. 
Judgment.—What has happenel in 
this case is this: In the Record of Rights 
the defendant was described as being an 
occupancy raiyat. Thereafter the landlord 
brought a@uit under the provisions of s. 109, 
Bengal Tenancy Act, forthe settlement of 
fair and equitable rent. In that suit the de- 
fendant made an application under 8. 105-A, 
Bengal Tenancy Act, for the decision of 
the issue, namely, “What isthe status of 
the defendant?” and under orders of Court 
he paid ad valoren Court-fee on the value 
_of the suit. The landlord wanted to 
withdraw the application under s. 105, 
Bengal Tenancy Act, with liberty to bring 
a frésh application. The application of 
the landlord was refused and thereafter the 
application under s. 105 filed by the land- 
lord ‘was not proceeded with and the ap- 
plication was dismisse1 for default in pro- 
secution. No orders were passed deciding 
the issue raised by the tenant defendant 
and the position therefore was that unless 
there was an application for the settlement 
of fair and equitable rent under s. 105, 
Bengal Tenancy Act, the tenant-defendant 
would not have any opportunity whatsoever 
of having the issue which he had raised 
determined. In reality, looking into the 
substance of the thing, there were in effect 
two suits rolled into one before the Court 
below; and if that was the position of affairs 
there, was no reason whatsoever why the 
issue raised by the defendant should not 
“have. been détermined seeing that the 
condition precedent, namely, the institution 
of a proceeding under s. 105, Bengal 
Tenancy Act, was already before the 
Revenae Officer. In our view, the nor- 
determination of the issue raised by the 
tenant-defendant was a failure to exercise 
jurisdiction vested in the Revenue Officer 
by law. Inthat view of the matter, the 
Rulé is made absolute and there will be a 
direction that the matter do go back to 
the ‘Revenue Officer in order that he 
should determine the issue raised by the 
tenant-defendant. Costs of this Rule will. 
abide the result. We assess the hearing- 
fee at two gold mohurs 
Neo o Rule made absolute. 
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" OUDH CHIEF COURT 
Second Oivil Appeal No. 158 of 1932 
February 27, 1934 


ith: Qpivast.va AND RAOBHPAL SINGH, JJ. 


JAIPAL SINGH AND ANOTAER— DEFENDANTS 
— APPELLANTS 
versus 
LACHHMAN SINGH — PLAINTIFF — | 
RESPONDENT : 
Hindu Law—Alienation—Reversioner’s right to 
challenge—Loan at high rate of imterest— Power of 


Court to reduce interest—Manager, power to bind 
family—Benefit—Mortgage— Equity of redemption, 
how lost—Entry recording mutution in name of 


mortoagee— Value of—Transfer of Property Act (1V 
of 1882), s.61—'Mortgagor’, if includes mortgagor's 
heirs and survivors—Mortgagor creating more than 
one mortgage—Right to redeem separately- Stipula- 
tion for simultaneous redemption—Whether amounts 
to contract: for consolidation—Prior mortgagee ob- 
taining possession—Purchase of subsequent mort- 
gagee’s rights—Effect of —Cross-objections— Court-fee 
—Ad valorem fee t 

lt isnot only the co-parceners in a joint Hindu 
family who can challenge an alienation made by .a 
member thereof; but if the alienor died having 
made analienation which was “not really binding 
on the family and then the surviving members 
died, the reversioners have a right to challenge the 
alienation. Sarju Prasad Raov. Mangal Singh (1) 
followed. [p.545, col 1.) : 

Where itis proved that it was not necessary for 
a manager or a member of a joint Hindu family to 
have. contracted a loan ata high rate of interest, the 
Court has the power to reduce the same and award 
interest at a reasonable rate. Hard and fast 
rules cannot be laid down as to what is or what 
is not reasonable interest. The facts of each case 
are different andit-may be that in ona case the 
Court may ‘hold two per cent per mensem .to be 
quite reasonable while in another ‘it:may hold that 
interest should have been allowed at a higher 
rate. ‘[p.5t5, cols 1&2] , : 

“A manager ofanestate owned by a joint Hindu 
family is competent to execute deeds on its . behalf 
so long as they are forthe benefit of the joint fami- 
ly. In other words, he can bind the estate. In such 
transactions he does not enter into a transaction in 
his individual capacity but acts on behalf of him- 
self and of other members of the joint family.. 
|p. 545, col 2. 

The equity of redemption can only be lost either 
by a fresh arrangement between the parties or by 
foreclosure proceedings. Where there is nothing to 
show that there was any fresh agreement subsequ- 
ent to the date of the mortgage in which the mort- 
gagor lost his equity of redemption nor were there 
any foreclosure ‘proceedings, the entry recording 
mutation in the name of the mortgagee as owner is 
of very little help in determining the point. Nor 
does a mere stipulation in the deed, that if the 
mortgage monéy isnot paid, then the mortgage 
will te foreclosed not put an end to the mort- 
gage. [p. 54, col. 1.] 

“Under the provisions ofs. 61 of the Transfer of 
Property Act, a mortgagor creating more than one 
mortgage is entitled to redeem them separately 
unless there is a contract to the contrary. Where, 
however, there isa stipulation in the second deed 
for simultaneous redemption, then it would amount 
to a contract for consoildation. Chhota: Lal Govind- 
ibid], 
The word ‘mortgagor’ in s. 61, Transfer of ed 


bil 


brty Act includes not only the mortgagor himself 
but also his heirs and survivors '[p. £46, col. Ps f 

‘Once a prior mortgagee has obtained possession 
over the property mortgaged on foot of his prior 
mortgage, it cannot be said that he also acquires a 
right to hold possession under the terms ofa sub- 
sequent mortgage if he happens 10 purchase the 
rights of a subsequent mortgagee [p. 547, col 2.] 

Cros$-objection in appeals aris ng out of redemp- 
tion suits must be stamped ad valorem on the amount 
“by which the decretal amount is sought to be reduced. 
Where the object of the cross-objections isto wipe 
off the claim of the respondent in respect of a deed 
of further charge, court-fee should be paid ad 
valorem on that amount. Mansa Ram v. Umra (3), 
relied on [p. 548, col, 1 } 


S. C. A: against the order of the Subordi- 


nate. Judge of Sitapur, dated March 30, 
1932. ° > l . 

Messrs. Ali Zaheer and B. K. Bhargava, 
for the Appellants. ` 


_ Mr. Ishri Prasad, for the Respondent. 


Judgment.—This is a defendants 
second appeal arising out of a mortgage 
suit. - l 

On August 6, 1872, one Khanjan Singh 
executed a mortgage deed in favour of 
Maharaj Debi. Din mortgaging 5 biswas, 
share in village: Sheopuri for a sum of 
Rs. 200 carrying interest at the rate of 2 
per ceat per mensem.to te compounded 
yearly. -The mortgagor agreed to redeem 
the mortgage in 1282 Fasli. There wasa 
further stipulation thatif in any yearin‘er-, 
est due on the mortgage was not paid 
then the mortgagee would be entitled to 

“get possession over the mortgaged: properly 
-zand would take the profits in lieu of interest.’ 
‘Khanjan Singh had two sons, Gulab Singh 
and Beni Singh. The three constituted a 
joint Hindu family. Khanjan Singh died 
and his two sons succeeded to the joint 
family estate by right of survivorship. . It 
appears.that after the death of Khanjan 
Singh, the mortgagee instituted a suit to 
obtain ‘mortgagee possession over the 
aforesaid share. That suit was decreed cn 
August z4, 18:6, and. since then the prop- 
erty in suit has been in his possession. 
Afterthe death of Kbanjan Singh. his son, 
Gulab Singh, died and then his son Beni 
Singh. DebiDin had sesigned his rights 
in the aforesaid: mortgage deed to one 
Balwant Singh, father of Harihar -Bakhsh 
Singh; defendant, about 10 years after the 
creation of the aforesaid-mortgage. Admit- 
tedly the plaintiffis the sole heir of Beni” 
Singh. He instituted a suit jn the Conrt 
of first instance to.redeem the. mortgage in. 
suit on payment of a.sum of Rs. 394-6-6 
which-was due onthe’ mortgage at-the time : 
when the mortgagee obtained a' decree’ for 
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possession.- Various pleas were taken in’ 
defence by the defendant, Harihar Bakhsh, 
Singh who died during the pendency of the’ 
present litigation and the appellants before _ 
us are his sons - Oneof the pleas taken was’ 
that on April 26, 1878 Gulab ‘Singh one of. 
the two sons of Khanjan Singh and the 


‘mother of Gulab Singh executed’a deed of 


further charge for a sem of Rs. 200 agree- | 
ing to pay interest at the rate of two per ` 
cent per mensem compoundable yearly.* 
Another plea raised was that the mortgage” 


of 1872 had been foreclosed. The. Courts. 


below rejected the plea that there had been” 
a foreclosure and held that the plaintiff’ 
was entitled to redeem. They also found 
that Gulab’ Singh had executed a deed of 
further charge, and the plaintiff was bound’ 
to pay the principal and interest due on it’ 
before hecould redeem the property in suit: 
The plaintiff was given aredemption decree ' 
on payment of a sum of Rs. 3,186-6-6. Both’ 
the lower Courts did not allow the defendant‘ 
mortgagee interest at the contract rate” 
which was two per cent. per mensem con. 
poundable yearly but awarded him simple ' 
Interest at two per cent, per mensem. We’ 
may also pointout that as regards the deed 
of further charge the plaintiff hadtaken/a’ 
plea that it was not made for family neces- ` 
sity. The “defendant ‘contended in reply” 
that it was.not opento the plaintiff to take’ 
this plea. It is unnecessary to make any 
mention of-the other pleas taken by the | 
defendant in his defence in the Courts‘ 
below, The defendant has preferred a_ 
second appeal to this Court, while the plaint: ' 
iff has filed cross objections. : | 
It appears ihaton April 26, 1878, Gulab ` 
Singh, one of the two sons of Khanjan 
Singh and-his mother executed a deed- of”. 
furiher chargefor a sum of Rs. 200." The”. 
Courts be!ow held, accepting the plea of-ihé 
defendant, that the plaintiff ` was bound to. 
redeem this’ mortgage along with “the * 
mortgage deed of 1872. It was aleo found’. 
that this deed of further charge was madé-: 
for family necessity by Gulab Singh; büt 


ad 
2 Ny 
46 

a 


it wasfound that it was not established;that 
there was any necessity for Gulab Singh; 
to-have taken the loan at a high ratērot ` 
interest under the terms of thedeed ard. 
as mentioned above the defendant, moris." 
gagee was allowed interest at the rate of 2 ° 
per cent. per mencem simple, The first;: 
point urged by the learned Counsel for the’ 
appellant before us was that the plaintiff © 
was not entitled to take the plea that the 

mortgage created by Gulab Singh was not 

for family necessity. It has been pointed 






1934. _ E JAIPAL SINGH WELACHMAN, SINGH 945 


out by us at the very beginning of our this discretion. It is a difficult task td 
judgment that Khanjan Singh had two lay down ‘hard and fast rules as to what 
sons, Gulab Singh and Beni Singh and is or whatis not reasonable interest. The 
they constituted a joint Hindu family, and ‘facts of each case are different and it may 
_that the property mortgaged was ancestral. be that in one case the Court may Hold two 
. The plaintiff admittedly isthe heir of Beni percent. per mensem to be quite reasonable 
Singh. It is conceded that Beni. Singh while in another it may hold that interest 
was competent to challenge the binding should have been allowed at 4 higher rate, 
nature af the deed executed by Gulab Singh The learned. Counsel appearing for the 
in April 1878, on the grounds that it was appellant asked us to allow his client at 
not for family necessity or that there was least compound interest. We see, however, 
no need .o ‘have borrowed the money at a ‘nO reason for interfering with the decision 
high rate of interest. In our opinion there -ofthe Court below on this. point. We may 
is no- substance in the plea taken by the note here that under other mortgage deeds 
appellant to theeffect that the plaintiff, who between the same ‘parties, (Ex. A-and Ex. 
isthe heir of Beni Singh, was notcompe- A-5), the rate of interest was two per cent. 
tent to raise’ the plea .which wasopen to per- mensem simple and-no reasons have 
Beni Singh. In Sarju Prasad Rao v. been shown why in respect of the mortgage 
Mangal Singh (1), it was ‘decided that it deed of 1872 higher rate of interest should 
was not’ only the co-parceners in a joint have been stipulated. 
Hindu family who could challenge an The next contention urged -on behalf of 
alienation made by a member thereof, but the appellant was that the mortgage of 
if the alienor died, having made an aliena- 1872 had been foreclosed. It appears that 
tion which was not really binding on the ` in addition to documentary evidence some 
family,and then the surviving members witnesses” were ‘examined to prove that 
died, ths reversioners had a righttochal- there had been an agreement between Beni 
lenge the alienation. We find ourselves Singh and Balwant Singh, assignee of the 
in agreement with this view of law and hold mortgagee, under which Beni Singh had lost 
that -it is within the competence of the his equity of redemption, but this evidence 
plaintiff to challenge the mortgage made by was disbelieved by both the Courts. Before 
_ Gulab Singh. The learned Counsel appear- -us reliance was placed by the learned 
ing for the appellant has not been able to Counsel for the appellant on a document 
show us-any reason for taking a contrary “Ek. A 12, which is a copy of the khewat 
view. itis not easy to understand why a in which there is an entry of March 14, 
reversioner in the position of the plaintiff 1893, which shows ‘that -mutation In 
should not be allowed ‘to show that a ‘respect of the share in sult was made‘in | 
mortgage deed execuled by the previous -favour of Balwant. Singh and. thée* namie ~ 
owners of an estate was. not’ for family of Beni Singh was removed from the 
necessity and was, therefore, not binding. revenue papers -wherein he had been re- 
It isjust as muchopen to him to prove this corded as a mortgagor. ‘Tt is urged that 
asto the owner who made the actual trans- this entry in the revenue paper proves 
„fer. Both the Courts below have: found that the mortgage was foreclosed. In 
that though the loan taken by Gulab Singh our opinion this argument cannot be ac- 
was for family necessity, yet it was not cepted. The equity of redemption can only 
-proved that there was any need forhimto be lost either by a fresh agreement bet- 
-have borrowed the money at ths rate men- ween the parties or by foreclosure proceed- 
ctioned in the deed. We find ourselves ings. In the present case the appellant 
unable to take a different view. Itis well before us failed to prove that there was 
_Betiled, that where it is proved that it was any fresh agreement, subsequent to the 
“‘potanetessdry fora manager or a member date of the mortgage in suit, in which Beni 
ofajoint Hindu family to have contracted §ingh lost- his equity of redemption nor 
.a loan at a high rate of interest, the Court were there any foreclosure proceedings. 
-has-the power to reduce the same and The entry recording mutation in the name 
‘award. interest’ at a reasonable rale. The of the mortgagee as owner 1s of very 
Gourts below, in the exercise of their dis- “little help in the determination of the 
-cretion; have considered. two per.cent. per point in issue. We donot know how this 
mensem simple to be. quite reasonable entry came -to be made. At is not known. 
and we see:no reason for interfering with -who made the aD T ne d that 
1) 87 Ind. Cas. 291; 47 A 490; 54. ‘mutation as owner- shou e made ‘in 
aso Gin: AIR :.1925 AL 330. eas ee favour of Balwant Singh, and that the name 
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of Beni Singh, mortgagor, should be struck 
off. It may be that the entry was the 
result of an ex rarte order obtained by 
Balwant Singh without any knowledge on 
the part of Beni Singh. Evidence was 
. produced to show that on the same date 
on which this entry was made Beni Singh 
had appeared before the Revenue Court 
in connection with some other matter and 
we are asked to draw a conclusion from that 
_fact that. the present entry must have been 
-made with the consent of Beni Singh. We 
are unable to draw any such inference. 
| Amere stipulation in the deed, that if the 
mortgage money is not paid, then the 
mortgage will be foreclosed does not put 
anend to the mortgage. For the reasons 
given above we are of opinion that the 
Courts. below were right in holding that 
the plaintiff was entitled to redeem the 
mortgage in suit. pi 

Now we proceed to consider the pleas 
which have been “urged by the plaintiff 
respondent in his‘cross-objections. It may 
be stated that several pleas were taken 
but only two have been pressed before us. 
The first plea which has-been urged is 
that the Courts below were wrong in holding 
that the defendant-appellant was entitled 
toinsist. that before redeeming the mort- 


gage created in 1872 the plaintiff respond-- 
_ent should pay the amount due on the 


deed. of further charge of 1878. The learn- 
„ed. Counsel appearing for the plaintiff 


. respondent has contended before us, that 


as the two-mortgages were made by two 
different persons, so they cannot be con- 
solidated according to law. © In. other 
words, he contends that if a father in a 
joint family executes a mortgage deed 
and then after his death his son, the then 
manager of the joint family, executes 
another mortgage agreeing to repay the 
second loan along with the first, then the 
two mortgages cannot beconsolidated. We 
-areclearly of opinion that this contention 
is unsound and.cannot be accepted. Under 
the provisions of s. 61 of the Transfer of 
Property Act, a mortgagor creating more 
than one mortgage is entitled to redeem 


“them separately unless there isa contract 


to the contrary. Where, however, there is 
. & stipulation in the second deed for simul- 
‘taneous redemption, then it would amount 
to a contract for consolidation. The learn- 


. ed Counsel for the respondent relied on 


Chhota Lal Govindram v. Mathur Keval- 
ram (2) in support of his contention. It 
appears to us that this ruling has no ap- 
<- @)18B 591. ; 


-mortgagor himself or to 
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plication to the case before us. The facts 
of the above cited case were altogether 
different. There, four persons who were 
members of a firm lent money to a mort- 
gagor. Later on one of the four mort- 
gagees made a personal loan tothe mort- 
gagor. When redemption was sought then 
the four mortgagees insisted on consoli- 
dation. The learned Judges who decided 
the case held that as the latewloan by 
defendant No. 2 was a personal loan, 
the firm, as such, had no equity to insist 
on ifs being paid. The learned Counsel 
also relied on the following observations 
which appear in Coote’s Law on Mortgages, 
II Vol., p. 891 (8th Edition) :— 


“To apply the doctrine of consolidation the mort- ` 
gages to be consolidated must have been ‘made by 


“the same person. The right can only arise when 


all the mortgages were originally made by the same 
mortgagor... .” 


We do not think that this view of the law 
can be applied to India. Here in s. 61 
of the Transfer of Property Act the word 
used is “mortgagor”. What we have to 
see is whether the word refers only to the 
his heirs and 
survivors as well. We have no doubi that 
the word includes not only the mortgagor 
himself but also his heirs and - survivors. 
In order to clear this point we find that 
in the amended Transfer of Property Act 
it has been enacted in s. 59-A that 


“Unless otherwise expressly provided, references in 
this Chapter to mortgagors and mortgagees Shall 
be deemed to include references to persons ‘deriving 
title from them respectively,” 


In England there is no such thing 
as a joint Hindu family where on 
the death of one member the remaining 
members succeed by right of survivorship. 
A manager of an estate owned by a joint 
Hindu family is competent to execute 
deeds on its behalf, so long as they are for 
the benefit of the joint family. In other 
words he can bind the estate. In such 
transactions he does not enter into a trans- 
action in his individual capacity but acts 
on behalf of himself and of other members 
of the joint family. According to the 
findings of the Court below, both the deeds 
of 1872 and of 1878 were executed by 
managers of the joint family. It so-hap- 
pened that when the first deed was exe- 
cuted, then Khanjan Singh was the 
manager, and when the second deed was 
executed, Gulab Singh was the manager. 
The mortgagor, practically speaking, 
was the same person in both the cases, 
For the reasons given above we are of 
opinion that the decision of the Court 


x 
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below that redemption cannot take place 
- without the plaintiff paying the amount 
due onthe deed of further charge of 1878 
is correct and must, therefore, be affirmed. 
. The next plea in cross-objections relates 
to the order passed by the learned Subordi- 
nate Judge to the effect that the defendant 
would be entitled to remain in possession 
under the mortgage deed Ex. A-2. It 
appear® that in addition to the two mort- 
gages referred to above, some other 
mortgages were .made by Khanjan Singh 
and his son. They are Exs. A-2, A-4 and 
A-5. The lower Appellate Court has 
passed an order to the effect that the 
redemption decree passed in this suit does 
not affect the rights of the defend- 


ant mortgagee to remain in posses- 
sion of the property in suit under 
these mortgages, Exs. A-2, A-4 and 


A-5, even after the mortgage in suit is 
redeemed and that he is entitled to con- 
tinue in possession of the entire mortgaged 
property in spite of the redemption. The 
plaintiff respondent challenges the cor- 
rectness of this order. In order to under- 
stand the position taken up by the 
plaintiff it is necessary to give a brief 
history of these mortgage deeds. 
Exhibit A-4. This is a mortgage deed 
executed by Gulab Singh on January 22, 
1885 under which he mortgaged. | 
‘biswa 5 biswansis out of 5 biswa share 
which had already been mortgaged under 
the mortgage deed in suit. 
stipulation that in the event of non-payment 
-of interest by a particular time, the mort- 
gagee would be entitled to get posses- 
“ gion. : . 
Exhibit A-5. This is a mortgage deed 
also executed by Gulab Singh, dated July 
14, 1835, under which he mortgaged 1 b'swa 
5 biswansis share. This mortgage deed 


contains terms similar to those mentioned in . 


Ex. A-4. 
Exhibit A-2. This is a mortgage deed 
executed by Khanjan Singh on October 13, 


1874 under which he mortgaged 9 biswas - 
share to one Rustam Singh with possession. - 


So far as the mortgages created under 
Exs: A-4 and A-5 are concerned, no question 
of “fhe mortgagee retaining possession 


can arise in view of the fact that the mort- . 


` gagee never obtained possession under these 
two deeds. In our opinion the lower Ap- 
pellate Court was not justified in passing 
an order that the right of the mortgagee to 


remain in possession under the terms of . 
these two deeds, Exs. A-4 and A-5, will not :: 


-be affected by the redemption decree in the 
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case before us. The only question which 
we have to consider is whether the defend- 
ant can claim to retain possession even 
after redemption on the strength of the 


mortgage deed, Ex. A-2, dated October 18, 


1874, executed by Khanjan Singh in favour 
of Rustam Singh. It appears that Rustam 
Singh had obtained possession under. the 
terms of his mortgage deed.. When in 1876 
the mortgagee, under the mortgage deed of 
1872, instituted a suit for possession nus- 
tam Singh was made a party asa subse- 
quent mortgagee. The suit for possession 
as mortgagee was decreed not only against 
the heirs of Khanjan Singh but also against 
Rustam Singh. The defendant mortgagee 
before us obtained in 1887 an assignment 
in his favour ~of the mortgagee rights of 
Rustam Singh which he possessed under 


the mortgage deed of October 13, 1874. In 


our opinion the defendant cannot be allow- 
ed to retain possession of the mortgaged 
property on the streigth of the mortgage 
deed of Rustam Singh. Under the mort- 
gage deed of 1872, Debi Din, the mortgagee 
had a right to obtain possession and he 


. exercised that right both against the mort- 


gagor as well as the subsequent mortgagee 
who had after the execution of the first 
mortgage, obtained possession. Rustam 


- Singh had only a right to redeem the prior 


mortgage in favour of | Debi Din. It so 
happens that now the rights ‘of the prior 
and the subsequent mortgagee vest In 
one and the same persons, therefore, the 
prior mortgagee, so far as the mortgage of 
Rustam Singh is concerned, stands exactly 
in the same position in which Rustam 
Singh would have stood if his rights undér 
his mortgage had not been transferred. If 
Rustam Singh could not get possession, we 
fail to see how it is open to the defendant 
to do so. We do not agree with the view 
taken by the Court below that the posses- 
sion of the defendant over the property 
sought to be redeemed must also be deemed 
under Ex. A-2 as well. The learned Sub- 
ordinate Judge has not taken into consi- 
deration the fact that the defendant holds 
two distinct positions under two mortgage 
deeds. Under the mortgage deed of 1872, 
he is a prior mortgagee while under the 
deed of 1878 executed in favour of Ruslam 
Singh, his assignor, he is a subsequent mort- 
gagee, Once a prior mortgagee has obtain- 
ed possessiàn over the property mortgaged 
on foot of Kis prior mortgage, it canno! be 
said that he also acquires a right to hold 
possession under the terms of a subsequent 
mortgage if he happens to purchase the 
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rights of a subsequent mortgagee. Under 
the subssquent mortgage deed the only re- 
medy which Rustam Singh had was to 1e- 
deem and the defendant, by purchasing the 
right of. Rustam Singh, acquired no better 
rights O: TAr ; as ‘that subsequent mortgage is 
: aes ‘or these reasons we are of 
‘that te lower Appellate Court was 
hove justified in passing a conditional re- 
“demikian decree. The plaintiff is entitled 
3 saredéem and take possession over the 
&sproperty in suit on payment of the amount 
“mentioned above. If the defendant has 
any subsisting right under his mortgages 
Exs. A-2, A-4 and A: 5, it is open to him to 
enforce the same against the plaintiff, but as 
he never acquired possession under these 
three deeds he cannot retain possession. 

For the reasons given above we dismiss 
the appeal of the appellant with costs. The 
Gross-objections filed by the plaintiff-res- 
pondent are allowed to this extent that the 
order of the lower Appellate Court to the 

“effect, that the decree does not in any way 
affect the rights of the defendant mortgagee 
under Exs. A-2, A-4 and A-5 and he is en- 
titled-to continue in possession of the en- 
tire mortgaged property under Ex. A-2 
which has not yet been redeemed, is set 
aside. The plaintiff will be entitled to re- 
deem and take Possession over the mort- 
gaged property in suit under the decree as 
framed by the Court of first instance. So 
far as the cross-objections are concerned 
the: parties will pay and receive costs ac- 
cording to success and failure, We extend 
the period within which the plaintiff should 
redeem the mortgage by six months from 
to-day. A usual redemption decree will be 
prepared by the office. 

It was contended before us by the learned 
Counsel appearing for the appellant that 
the cross-objections filed by the plaintiff- 
respondent were insufficiently stamped. 
Jn our opinion this contention is well found- 
ed. Cross-objection- in appeal arising out 
“of redemption ‘suits must be stamped ad 
valorem on the amount by which the decre- 
tal amount is sought to be reduced. This 
is the view which was taken in Mansa Ram 
v. Umra, 11 Ind. Cas. 198 (3). In our opinion 
the object of the cross-objections was to wipe 
off the claim of the defendant respondent in 
“respect of the deed of further charge and 

` so ‘court-fee should have been paid ad 
valorem on that amount. We accordingly 
direct that the plaintiff-respondent will pay 
additional court-fee of the value of Rs. 


-W 11 Ind. Cas, 198; 3 P WR 1911; 213P E R 
4 
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261-4-0. The order allowing cross-objections 
in part is made subject to the payment of 


-the additional court-fee by the plaintifi- 
. respondent within a period of one month. - 


Cross-objection partly allowed. 
Ne Appeal dismissed. 





MADRAS HIGH COURT 
- Civil Appeal No. 381 of 1928 
- October 2, 1933 
KRISANAN PANDALAI AND CURGENYEN, JJ. ` 
VENKATARAMA SASTRIGAL 
AND OTHERS—DEFENDANTS — 
APPELLANTS 


i versus 
SABAPATHI THEVAR — Puarntire— 
RESEONDENT 

Court-fee—Mortgage suit—Preliminary decree— 
Order fcr sale— Defendant made personally . lable 
for balance due after sale —Appeal— Personal liability 
alone disputed—Court-fee payable for appeal. 

Where under a preliminary mortgage decree, the 
sale of the mortgaged property is ordered and the 
plaintiff is directed to apply for a personal decree dcr. 
any balance left after sale Zod the defendant apvedla 
disputing his personal liability but nct the liability 
in respect of the property, court-fee for the appeal 
is leviable on the excess of the decree amount. over 
the net sale proceeds, although in many such cases at 


_ the time of appealing. from the preliminary decree’ 


the amount of net sale proceeds will not be ascertain- 
able as the sale has not been held and the valuation 
ae ‘aaa be more or less conjectural. [p. 549, 
col, 2 


Appeal against the decree of the. Crurt 
of the Subordinate Judge, Tiruvalur (Hast 
Tanjore), in O. S. No. 4 of 1927. 

Krishnan Pandalai, J.—The 6th de- 
fendant was the appellant for whom on 


- his death his legal representatives have 


been substituted. The appeal relates to 
the decision-of the lower Court that the 
appellant is personally liable for the amount 
of a mortgage, Ex. C, dated December 
26, 1919, for Rs. 2,650 executed by the 
defendants Nos. 1 dnd 2 to the plaintif. 
The 6th defendant purchased the mort- 
gaged property by a sale-deed, Ex. B, 
Gated March 26, 1921, for Rs. 6,040 out 
of which Rs. 3,000 was left in his hands 
to pay the mortgage Ex. O. Neither the 
mortgagors nor. the purchaser (appellant) 
having paid the mortgage debt this suit 
was brought on January 3, -1927, for the 


- principal and interest till ‘then ‘due, viZ., 


Rs. 6,448: The mortgagors did not oppose 
the suit. The plaintiff. sought to make 
the purchaser (appellant) personally liable 
for the debt. on the allegation that he 
requested: the plaintiff to grant 3 months’. 
time for.the payment of -the amount, and 


entered intoa contract with him that he 


` 19347 


' would pay the amount to which the plaint- 


iff agreed and granted the time requested. 
The appellant's answer, in para. 3 of his 
written statement, was that he made no 
such request and entered into no such 
contract. - He raised another plea that it 


- was not his fault that the mortgage debt 


- 


3 


. & release, 


‘toy that: extent the 


remained unpaid becau-e he had offered 
through ome Dhandapani Pilliai to. pay it 
off but the plaintiff refused to accept 
Rs. 3,000 saying. that there were further 
unsecured debts due from the mortgagors 
only on payment of which debts also he 
would accept the mortgage debt and give 
“The alleged contract was the 
subject-matter of the 2nd issue and the 
alleged offer of the appellant to pay off 
the debt was the subject-matter of {the 
3rd issue. The. learned Judge in paras. 
11 to 20 considered these two issues 
together. The consequence of this was 
that matters which should have been kept 
distinct were mixed up and in the -end 
the learned Judge found on both of them 
together that the 6th defendant had entered 
into the contract as alleged and did not 
prove the tender he pleaded. 

‘The-so-called tender was not a tender 


at all, because the appellant never pleaded ` 


QB: tender. It was merely an-offer to pay 
which he alleged was not accepted. That 
question is immaterial to this appeal. 

“The only question material is- whether 
the appellant can be made personally 
liable for the morigage debt on the ground 


that he contracted with the plaintiff to 


personally pay it. On this question the 
decision really. rests upon the evidence 
of the plaintiff's witnesses Nos. 1to 5. (After 
considering ‘the evidence his Lcrdship con- 
cluded.) On this ground the learned Judge's 
conclusion:as to: the personal liability of 
the appellant :cannot “be supported and 
decree must be set 
aside: . -- Da 


.But we have noticed that although. in 
the memorandum of appeal in -grounds 
Nos. 2- t0-.7 the whole of the personal 
liability: is. attacked as not supported by 
the evidence yet, in valuing the appeal the 
appellant has taken credit for a sum of 
Rs. 4,296-4-0 -as the amount admitted to 
be:-payable personally with interest thereon. 


The appellant’s learned Advocate says that 


it was an error and his argument - was 
addressed to the whole question of personal 
liability under the alleged contract. He 
has offered to pay any deficient court-fee 
that may’.be required. For the purpose 
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of determining thiswe shall post this case 
to be spoken toand s ıbject to the decision 
of the court-fee and payment of any 
deficiency by the -appellant+ ónir. judgment _ 
is that the appellant is not liable. personally - 
for any portion of the mortgage J 
The decree of the low-r Coürt mü 
that: extent be set aside and in DESE 
the preliminary decree the words < 
the 6th defendant” ib 

The appellant will have the costs of this 
appeal. 

Messrs. V, V. Srinivasa Aiyangar and 
L. S. Veeraraghava. Aiyar, for the Appel- 
lants. ; 

Messrs. P. R. Ganapathi Aiyar and 
S. Sankara Aiyar, for the Respondent. 

Mr. P. Venkataramana Rao, The Govern- 
ment Pleader, for the Crown. 

Judgment. —The matter of court-fees 
payable on ‘this appeal has been argued 
before us and we have had the assistance 
of the learned Government Pleader. - The 
question is what is the value of the subject- 
matter in appeal by a defendant from a 
preliminary mortgage decree ordering the 
sale of the mortgaged property and enabl-- 
ing the plaintiff to apply for a personal 
decree for any balance left after the sale, 
when the appellant does not dispute the 
liability of the property but disputes only 
his personal liability. The appellant in 
this case though himself not ‘a mortgagor 
but a purchaser from the .mortgagors has 
been by the decree put on the same footing 
of liability as the mortgagors. One possible 
view is that the subject-matter in appeal 
is ihe whole mortgage amount. But against 
that there is the obvious answer that the 
appellant is not disputing the liability of 
the mortgaged property for the whole 
debt but only his personal liability for 
the excess over the net sale proceeds’ for 
which alone he is by the decree likely to 
be made liable. No authority either way 
has been cited. On the whole we prefer - 
the latter view, though it involves the 
difficulty that in many such cases at the 
time of appealing from the preliminary 
decree the amount of net sale proceeds 
will not be ascertainable as the sale has 
not been held and the valuation must, 
therefore, be more or less conjectural. 
The opposite view would lead to the greater 


‘inconvenience and injustice of requiring 


the appellant to pay court-fees on an 
amount which he does not dispute, i. e5 
the mortgage amount so far as it can be 
satisfied out of the mortgaged property. 

Jn this case the sale has been held and: 








“his own butreseryesto himself the rent 
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the mortgaged properties fetched Rs. 3,600. 
The appellant must, therefore, pay covrt- 
fees in this Court-on the decree amount 
lees that sum.. Two days after intimation 
is given by the office to the appellant’s 
Advocate to’) ay any deficit amount that 
may befound due. 


als. Order accordingly. 


OUDH CHIEF COURT f 
First Civil Appeal No. 37 of 1932 
January 22, 1934 : 
i RAZA AND SRIVASTAVA, JJ. 
Pandit BINDESHWARI PRASAD 
UPADHYAY—PLAINTIFF— APPELLANT 
versus z 

Pandit KRISHNA MURARI np ANOTHER 
“ = DEFENDANPS— RESPONDENTS. | 
Oudh Rent Act (XXII of 1886), ss. 3, 16 7-H— 
Under-proprietary rights -How acquired—Oudh Land 
Revenue Act (XVII of 1876), s. 40—Village coem- 
munity, meaning of—Perpetual lessee with heritable 
and transferable rights—Status of—Oudh Laws Act 
(XVIII of 18164, ss.7, 9— Amalgamation of two 
villages having separate boundaries and maps— 
Village community, if constituted— Practice— 
Appeal—New plea—Mixed question of fact and law. 
The law in Oudh contemplates only two proprietary 
rights in respect of landed- property. The 
words “for which he is liable to pay rent” used in 
the definition of under-proprietor in the Oudh Rent 
Act must inthe context be interpreted to mean 
“ liable to pay rent to the. superior proprietor”. 
Whenever a person is referred to as an under-prop~ 
rietor the underlying idea always is that he isso in 
relation to a superior proprietor and not to another 
under-proprietor. Whenever the owner of any inter- 
est carves out another interest out of his own, the 
+ interest £o carved out, by its very nature, must be 
inferior to the parent interest, The acquisition of 
under-proprietary rights under s. 107-H is the result 
.of-å special provision ina statute. Because the 
Legislature has thought fit to confer the status of 
under-proprietor on a certain class of persons holding 
in subordination to an under-proprietor, it does not 


` follow that an under-proprietor can create the same’ 


right by means of a contract without wiping out his 

own under-proprietary rights Consequently, when an 

under-proprietor carves out another interest out of 

| and mali- 
kana dues, the transferee is not ‘an under-proprie- 
tor [p. 552; cols. 1 & 2] . 

The expression ‘community’ means “a body of 
people having common rights, privileges or interests 
or-living inthe same place under the same laws 

: and regulations.” This meaning is fully satisfied in 
the case of perpetual lessees with heritable and 
transferable rights. A person who holds a perpetual 
lease conferring upon him heritable and transferable 
rights and expressly providing that he can never 


be ejected, must bedeemed to have an interest in”. 


the land, He isa member ofa village 
within the meaning ofs 40, Oudh Land Revenue 
Act. Narendra Bahadur Singh v. Balkaran Singh 
(and other cares discussed. 

“here a mohkalis formed of three villa 
this mohalis sub-divided into two mohals ene 
date maps and separate field books have been pre- 


community 
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pared for each mohal and each village has retained - 
its separate boundaries, the amalgamation of the 
villages does not constitute a village community. 
[p 555,cols 1&2.) ` 3 Ta 

A new plea in respect of which no issue was 
framed in the trial Court and which raises a mixed 
question of law and fact which has not been gone 
into in the trial Court cannot be raised for the” 
first time in appeal. [p 556, col. 1.] 

F. C. A. against an order of the Subordi- 
nate Judge, Partabgarh, dated Feleruary 15, 
1932. f 

Messrs. Haider Husain and P. N. Chau- 
dhri, for the Appellant. 

Mr. Radha Krishna Srivastava, for - the. . 
Respondents, 

Judgment.—(November 16, 1933.) -This 
is a plaintiff's appeal against the judgment 
ani deeree dated February 15, 1932 of the 
officiating Subordinate Judge of Partabgarh 
dismissing his claim for pre-emption. | 

Taluqa Pirthiganj in the District of 
Partabgarh is under the management and 
in possession of defendants Nos.3 to8 as 
trustees. On March 25, 1930 the aforesaid 
trustees executed a sale-deed in favour of 


- the defendant No. 2in lieu of Rs. 145200. 


The description of the property sold, as 
entered in the sale-deed, is as follows:— 

1. Entire Mohal Phulwari in which are 
included the entire villages Phulwari and 
Sarai Khande Rai Tahsil and District 
Partabgarh, and 

2. Village Gopalpur, Mohal Adar 
Pirthiganj, Perganna Tahsil and District 
Partabgarh. 

-The defendant No. 1 father of defendant 
No. 2 was-also impleaded in the suit on the 
allegation: that he wasthe real purchaser 
and had got the name of his-son entered 
fictitiously in the sale-deed..— . a. 

The plaintiff's case was that he had no 
knowledge about the sale in question which 
had been made without issue of notice 
under s. 10 ofthe Oudh Laws Act (XVIII 


of 1876). He :claimed to have gabiz- 
darmiani (under-proprietary) rights in” 
Mokai Phulwari whereas the defendants 


Nos. | and 2 were strangers and had no 
superior or inferior proprietary rights in 
the villages sold. It was further alleged 
that the plaintiff had no right of pre-. 
emption in respect of village Gopalpur and. 
that the proportionate value of Mohal 
Phulwari was Rs. 8,788-13-4. The plaintiff 
did not therefore make anv claim in 
respect of village Gopalpur but claimed a 
decree for possession only in respect of 
Mohal Phulwari by right of pre-emption 
upon payment of Rs..8,788-13-4. | | : 
The defendants did not admit the plaint- 
ifs right to preemption. They denied his 
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claim.to qabiz darmiani rights in Mohal 
Phulwari and they also pleaded that 
villages Phulwari and Sarai Khandey Rai 
were separate talugdari villages and one 
had no. concern with the other. The 
existence of any village community either 
in village Phulwari or village Sarai Khandey 
Rai-was. also denied. It was pleaded that 
if the existence of the village community 
_inany oz. the two. villages he proved, 
then the plaintiff was not a member 
thereof. It was further averred that the 
plaintiff and his father, both, had full 
knowledge of the negotiations, of sale 
between the defendants and the trustees 
and that before the execution of the sale- 
deed in suit an offer. had been made to 
them to purchase the property at the price 
‘for which it was sold to the defendants but 
they refused it. In the circumstances it 
was pleaded that the plaintiff was estopped 
from. claiming pre-emption. The other 
-pleas raised in the case will appear from 
. the issties which were framed as follows:— 
=. 1. Is the plaintiff under-proprietor in 
'Móhal Phulwari as alleged and is he there- 
fore entitled to pre-empt ? 
_ 2. ‘ds the plaintiff estopped as alleged in 
paras~8 to 14 of the written statement? 
3. Does no right of pre-emption aise in 
respect of the sale in dispute, it having 
been effected after the sanction of the 
Court? . ; 
' 4. Isthere nocustom of pre-emption in 
Mohal Phulwari as alleged by the defend- 
ants Nos. 1 and 2? 
“5, Was Mohal Phulwari sold for 
Rs. 9,000 ? ` D 
. 6. Ifnot, what isthe proportionate price 
of Mohal Phulwari ? er ae 
7. Cannot the plaintiff sue for- one only 
of the properties sold ? |... o. ro, 
+8. Is Mohal Phulwari included:in had- 
bast of village Teunga? Or arè Phulwari 
and Serai Khandey Rai 'two distinct and 
‘separate villages? ys 
: 9. Isthe plaintiff a member of the 
village community within the meaning of 
8.9 of the Oudh Laws Act so as to entitle 
him to aright.of pre-emption ? 
“10. To what relief is the plaintiff 
entitled ? 
` Issues Nos. 1 and 9 were decided against 


the plaintiff andit was held that he was- 


neither ên under-proprietor nor entitled to 
preemption asa member of the village 
community. ` so 7 

“ Issue No.2 relating to estoppel was also 
decided in favour of the defendants. _ i 
` Tesúes Nos. 3,4 and 7 were not pressed. 
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The finding on issue No. 5 was-that Mohal 
Phulwari had. been sold for. Rs.9,000. In 
view of this finding ‘issue No. 6 did not 
arise. . ' PO 
- Issue No. 8 was decided in favour of. the - 
plaintiff. It wasfound that at the first 
Regular Settlement one Mohal Teunga was 
formed which ‘comprised three villages, 
Phulwari, Sarai Khandey Rai and Teunga 
Khas. The mohal was again sub-divided 
intotwo mohals namely, Teunga’ Khas 
and Phulwari. It was also held that Sarai 
Khandey Rai and .Phulwari were amal- 
gamated and had become one. fiscal unit 
and the village community of the -two 
villages also became one, 
Asa result of the findings on issues Nos. 1, 
2 and 9 the suit was dismissed. . i 
The Counsel for the plaintiff has question- 
ed the correctness of the findings on allof 
the three issues which ‘had’ been decided 
against him. The Counsel for the defend- 
ants, on the other hand, has not onlyjsapport- 
ed those findings but also tried to support 
the decision of the lower . Court on-some of 
the grounds which had been decided in the 
plaintiff's favour. ` 
The plaintiff claims to be -entitled to a 
decree for pre-emption under cl. 3 of s. 9.0f - 
the Oudh Laws Act on the ground of- his: 
being a member of the village. community. 
His case is that he possesses under-proprie- 
tary rights in certain lands in | Mohal 
Phulwari which give’ him the status, of-a 
member of the village community. In the 
alternative he says that even if his claim to 
under-proprietary rigats is. not made out, 


he is at the least a perpetual lessee ;with --*_ 


heritable and transferable rights and.as» 
such should be deemed to bea member of. 
the village community. eee. 

- The lower Court has found and the finding - 
has not been disputed before us that Mata 
Bakhsh and Jai Karan were under-pro- 
prietors , in , Mohal Phulwari. These “two 
persons on May 4, 1918 executed a' deed - 
(Ex. 19) described as a permanent,, herit- 
able and transferable lease in favour of the 
plaintiff. Under this deed the lessors 
reserved to themselves arent of Rs. 2-13-9 
and Re. 1 as malikana dues, total Rs. 3-13-9 
which was to be paid annually to. them, by 
the lessee. The lease also provides that 
the lessors or their heirs shall have no power 
to eject the lessee or tomake any -enhance- 
ment in the rent fixed. It has -been 
strenuously argued on behalf of the plaintiff 
that on a proper construction of this. docu- 
ment, it should be held that the executants 
had théreby carved out an under-proprietary 


gone 
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‘tight in favour ofthe plaintiff. Stress has 
been laid on the fact that the rights con- 
ferred are both heritable and transferable 
which constitute the principal indicia of 
“ander-proprietary fights. The-term ‘“under- 
‘proprietor’ has'teen defined inthe Oudh 
‘Rent Act asa person possessing heritable 
and transferable rights in land for which 
he is-liable, or but for a contract or decree 
would be liable, to pay rent. The defini- 
tion of the word “proprietor which precedes 
it, is as follows:— 

“ ‘Proprietor’ does not include an under- 
proprietor; and where there are two private 
rights in property,- one superior and the 
other subordinate in the same land, pro- 
prietor means the holder of the ‘superior 
right only.” | É - f 
` Taking’ thetwo definitions together, we 
are’in’ agreement with the learned Subor- 
dinate Judge thatthe lawin Oudh con- 
templates only two proprietary rights in 
respect of landed property. The - words 
‘for which he is liable ‘ to pay rent” 

. Usedinthe definition of --under-proprietor 
. must in the context be interpreted to mean 
“liable to pay rent to the superior proprie- 
tor.. Whenèvér a person is-referred to as 
“Van Under-proprietor the underlying idea 

. “always isthat heis so in relation to a 
./: Superior proprietor and not to another 
under-proprietor. Whenever the owner of 
any, interest carves out another interest 
“out of-hisown, the interest so carved out, 
by: its very nature, -must be inferior to the 
<" parent interest. We know very: well of 
. ‘cases.in-which superior- proprietors -have 
.._¢arved.out under-proprietory rights out of 
~ their éstates,-they themselves remaining 


~. «superior “proprietors. In-the present case 


~ it: is admitted that Mata Bakhsh and Jai 


.. «Karan: still continue tobe under-proprie- 


“tors of the land transferred to the plaintiff 
sandsare recorded as such, dnd that in the 
#lease-they- have reserved for themselves the 
“vs Tent’ and-malikana dues. In the circum- 
‘stances it is impossible forus to conceive 
“ofthe simultaneous existence of two under- 
‘propiietary rights in the same land. The 
‘right carved out—to use the language of the 
‘plaintiff's learned Counsel—in favour of 
‘the~- plaintiff by means of Ex. 19 “must, 
‘therefore, -be a right’ subordinate to- the 
under-proprietor. - It cannot, by any means, 
“be :regarded-asan und er-proprietary right 
co-extensive' with that of thé transferors. 
-The right acquired by the plaintiff under 
‘thedeed- Ex. 19 could be regarded as an 
under-proprietary -right- only if the ’ deed 
was one of-"out- ‘and out- transfer ‘which 
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admittedly it is not. We have,.therefore, 
no hesitation in agreeing with the lower 
Court that the plaintiff's status- under the 
deed Ex. 19 cannot be that of an under- 
proprietor. ; pala es 
` It was also argued with reference to 
the provisions of s. 107-J.of the Oudh Rent 
Act that persons holding rent-free or: ata 
favourable rate of rent dealt è with in 
Chap. VII-A includes such persons as 
derive title from under-proprietors , with 
whom sub-settlement has been madé.’ It 
was pointed out thatif the requisitez¢ondi- 
tions are satisfied, all such persôñs can 
acquire under-proprietary rights under 
s. 107-H. It was said that this is an in- 
stancein which a person deriving title 
from an under-proprietor might himself 
become an under-proprietor and, therefore, 
if was notinconceivablethat: there may be- 
an under-proprietor of an under-proprietor., 
It will be enough to say that the*acguis: 
sition of . under-proprietary rights 2under* 
8. 107-H isthe result of a special - pro 
in a statute. Because the Legistatur 
thought fis to confer the status “of undere 
proprietor on .a certain .class of pefsöñs: 
holding in subordination to an unde?-pré: 
prietor, it does not follow that an undér- pře 
prietor can create the same right*s;by 
means ofa contract without wiping out his 
under-proprietary rights. - a 

Next as regards the plaintiff's. position 
asa perpetuallessee. There is no doubt 













about the plaintiff being a perpetual 
lessee , with heritable and transferable 
rights. ‘Itis also agreedthat the lease 


does. not give any right of re-entry ‘to 
the ‘lessor. The only- question is:whether 
such a person can be regarded as & fem- 
ber'of the village community. We have 
not been referred to any decided casein 
which it might have been held that, such 
lessees are not members ofthe village com- 
munity. In several cases their position as’ 
members of the village community seems 
to have been taken for granted, but the 
question does not appear to have been disi 
cussed directly in any of the reported cases. 
Section 7 of the Oudh Laws Act lays down: 
two presumptions as regards the existence 
of the right of pre-emption, Clause (a) of 
the section refers to persons and cl., .(b) to 
properties. “ Clause (d) -provides that the 
existence of the rightof pre-emption shall 
be presumed in favour of all -members of 
village communities, Clause (b) states 
the properties to whichthe right of pre- 
emption shall be presumed to` extend, 
material. for 


X 


woe 
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the purpose of our finding runs as L 
lows :— i 
“Unless the existence of any custon or 
conlract to the contrary is proved, s_eh 
right shall, whether recorded in -he settle- 
ment record or not, be presumed 
(a) to exist in all village con ,nunities 
. however constituted and whether proprietary 
or underèproprietary and in the cases re- 
` ferred toin s. 40 of the Land Revenue 
Act, 1676.” f 
The: use of the word “and ” which we have 
-undérlined (italicised) in the above clause 
shows that the expression “village communi- 
ties’ is wider in its scope than proprietary or 
under-proprietary. If it was intended that 


the expression should be confined to pro- 
_ prietary or under-proprietary communities, 
then there was no need to use the word 
«;:and.” The words "however constituted ” 


“wotild also be superfluous if the expression 
äge communities” isto be limited to 
etary or under-proprietary commun- 
f3itisa well recognised rule of còn- 
trtietion“that the provisions of a statute 
“sBhotild as far as possible be construed in 
\Jstich.4 manner that all its provisions should 
=bé consistent and none of them be rejected 
‘asredundant. If cl. (a) is construed in the 
light of these principles, it is impossible to 
construe the expression “village communi- 
, ties” as merely co-extensive with and 
embracing no more than the proprietary or 
under-proprietary bodies. If persons other 
‘than proprietors or under-proprietors can 
be included in the category of village com- 
munities, then it seems to us that a per- 
petual.lesseé with heritable and transfer- 
able +tghts like the’ plaintiff must also be 
:60 included. No doubt there is a concensus 
of authority in this Province that only those 
persons can be regarded as being mem- 
bers of the village communities who have 
some interest in the village estate. We 
accept these decisions as binding on us but 
we are of opinion that a person in the posi- 
tion of the plaintiff, who holds a perpetual 
-lease conferring upon him heritable and 
transferable rights and expressly providing 
that he can never be ejected, must be 
deemed to have an interest in the land 
within the meaning of those authorities. In 
view of the language used in cl. (a), we are 
unable to say that the interest referred 
to must ‘be confined to proprietary or under- 
proprietary interest. We would further 
point out that cl. (a) expressly raises 
the presumption of the existence of a 
Tight of pre-emption in favour of the 
persons referred toin s. 40 of the Land 
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Revenue Act, 1876. One of: the class of 
persons mentioned in s. 40 are the holders 
of heritable, non-transferable leases whose 
rent has not been fixed by a contract. If 
this Class of persons has been given aright 
of pre-emption, we can see no good reason 
to exclude from that benefit lessees who 
possess not only heritable but also transfer- 
able rights. ; 

The dictionary meaning of the term 
“ Community ” as quoted in Narendra 
Bahadur Singh v. Balkaran Singh (1), is : 

“A body of people having common rights, privileges 
or interests or living in the same place under the 
same laws and reguiations"’ i 
This meaning is fully satisfied in the case 
of perpetual lessees with heritable and 
transferable rights. Even ifthe possessing 
of some interest in the village lands is a 
necessary qualification for membership of 
the ‘village community, we: can see no 
reason why personsin the plaintiff's posi- 
tion should not be so regarded, 

We .should_also point out that while g. 7 
cl.. (a) raises 2 presumption of the existence | 
of the right of pre-emption in favour of, 
persons referred to in s. 40 of the: Land 


Revenue Act which includes a classo >=> 


lessees with heritable and non-transferable- 
rights, they do not find place as such in’ 
the classes of persons referred to in s. 9. 
In order to construe s. 9 consistently. with 
s. 7 the only reasonable way of bringing 
these persons within any of the .clauses of 
s. 9is by construing the third clause which 
refers to members of the village community’. 
as including such lessees. It is impossible 
to find a place for them in any of the. other 
clauses. 


ferable lessees referred toin s. 40 .of the.” 


Land Revenue Act must be included within: “| 


cl. (8) of s.9 relating to members .of' the’ 
village community, there can be no reagon 
‘for not including in the same class“those 
with heritable and transferable rights; sai so 
Turning now to the case law we find that 
in Bhuder Singh v. Bhimma Singh (Sélect 
Case No. 122) Mr. Young, Judicial Commis- 
sioner, held that the words “ village com- 


“ munity `“ are used in Chap. II of the Oudh 


Laws Act to signify the body of persons 
who have each some interest, however 
small in the village estate. . For.this reason 
it was held that the. village nai, dhobi, 
sweeper, etc., could not be included within 
that expression. ; ; , 

In Drigbijae Singh v. Courts of Wards, 
Ramnagar Estate (2), in which there arose 
. (1)7 OO 275. NUN i 

(2) 500266. 


Looking at the matter | from.--this :- 
point of view also if heritable non: trans-` . 


aa 
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a difference of opinion between Mr. Scott, 
J. ©. and Mr. Spankie, A. J.C. and the 
matter was referred under s. 9 of the Oudh 
Courts Act to the High Court at Allahabad, 
Stanley, O.J., remarked that the words 
“ however constituted ° in s. 7 of the Oudh 
Laws Act were words of wide meaning and 
must not be lost sight of. Reading the 
words “ any member of the village commun- 
ity” ins. 9 in connection with the descrip- 
tion or definition of village communities con-, 
tained in s. 7, he held, and the opinion 
was shared by the other members of the 
Bench of the High Court which heard the 
reference, that an under-proprietor was a 
member of the village community within 
the meaning of s. 9. The question as 
regards the position of perpetual lessees 
did not arise for consideration in any of 
these cases. f 

Though the question at issue in Ram 
Dayal v. Mohamad Abdul Basit (3), also 
was different, yet Mr. Piggott, A. J.C, to. 
whom the case was referred on a difference 
of opinion between the other two Judges of 
the late Court of the Judicial Commissioner 
of Oudh, held that a village community 
under the Oudh Laws Act consists. of the 
whole -body of persons possessing rights as 
proprietors, under-proprietors or heritable 
lessees in village lands. 

. In Murli v. Gajraj Singh (4), the question 
was about the right of a muafidar or rent- 
free grantee to claim pre-emption. Ib was 
held that he was pot a member of the 
village community. Mr. Daniels, A. J.C. 
expressed a doubt about the position of lease 
. holders referred to in s. 79 of the Land 


A ‘Revenue Act of 190! which corresponds to 


s: 40 of the Land Revenue Act of 1876 but 
did not decide the question as it did not 
` arise in the cage. 


In Asghar Husain v Sardar Husain (5), 
to.which one of us is a party, the definition 
of “village community ” as given in Ram 
Dayal v. Mohamad Abdul Basit (3), was 
accepted and it was held that it consists 
of the whole body of persons possessing 
rights as proprietors, under-proprietors or 
heritable lessees in village lands. ` 
_ Lastly in Bhagwati Prasad v. Balgobind 
(6), to which also one of us was a party and 
which is the only case to which our atten- 


(2) 1 Jnd. Cas 7; 12 001, i 
(1) 46 Ind. Ces. 443; 5 O L J 241, ; 
{5} 112 Ind, Cas 408; 5 O W N 947; A I R 1928 Oudh 


501.7 142 Ind. Oas. 8:5; 10 OW N 55; °A IR 193 
Gidh 161; Ind Rul (.9!3, Oudh 136; 17 R D160; L R 
4A (O) 113; 8 Luck, 377, : ` 
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tion has been drawn in which the question 
arose directly as regards the position of a 
perpetual lessee possessing heritable and 
transferable rights, the same meaning was 
given tothe expression “village commun- 
ity ” as had been given in Asghar Husain 
v. Sardar Husain (5). i 

Thus it willbe seen, as stated by us 
before, that tnere is not a single gcase in 
which the right of perpetual lessees with 
heritable and transferable rights might ` 
have been negatıved and that the view 
laken by us is clearly supported by the 
weight of authorities. We, therefore, hold 
that the plaintiff must be regarded as a 
member of the village community and 
entitled to claim pre-emption as such. 
“The next attack of the appellant was 
directed against the finding of the lower 
Court on Issue No. 2 relating to estoppel. 
The only evidence given by the defendant 
in support of this issue consists of his own, 
statement as D. W. No. 3. He stated as 
follows :— Fop 
`“ The final terms were settled two or three days: ` 
before the date fixed for sale... .. I went to Gajanand ` 
to ask him to get the deed executed..:..... Pandit 
Oudh Behari was also present there. Gaianand sent 
him to Pandit Parmeshwari Dayal and the plaintiff 
to know if they would take the sale on Ra. 9,000, 
for Mohal Phulwari and Rs 5,20, for Gopalpur. He 
told Oudh Behari that it was their option to take 
both or only oneof them. He also told Oudh Behari 
to tell the plaintiff and his father that I was offering 
the aforesaid terms. Oudh Behari came back shortly 
after and said that they would not take.” 

This statement so far as it relates to the 
plaintiffs refusal is pure hearsay and 


clearly inadmissible. Both Gajanand 
D. W. No. 1 and Oudh~ Behari 
D. W. No. 2 were produced by 


the defendants for production of certain 
documents but neither of them was exa- 
mined to prove the refusal of the plaintiff 
tomake the purchase. The learned Sub- 
ordinate Judge has remarked that defen- 
dants could not expect any help from Gaja- 
nand or Oudh Behari and could not there- 
fore examine them but even assuming this 
to be so, it cannot -make hearsay evidence 
admissible. The defendant also stated that 
on March 23 he met in Court the plaintiff's 
father who told him that Gajanand and 
Oudh Beharihad come to him and thai he 
had toldthem that he would not purchase 
the property. He added that he again 
went to the house of the plaintiff's father the 
same day in the evening and had a talk 
about the deeds of sale in his favour with 
the plaintiff's father in -the presence of the 
plaintiff. The sale-deed was executed: the 
next day,on, March 24. It has been pointed 
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out that March 23 was a Sunday and there- 
fore the defendant could not have met the 
plaintiff's father in Court on that date. 
The plaintiff's father was examined as 
P. W. No. lin rebuttal but he was never 
asked about the alleged visit of the defen- 
dant to his house and the conversation 
about the sale on the evening of March 23. 
Having given our careful consideration to 
the matter, we think it would not be safe 
to rely on the uncorroborated and interested 
statement of D. W. No. 30n this point. 

The learned Subordinate Judge has 
also laid stress on the relations which 
existed between the plaintiff's family and 
the family of the taluqdar and on the fact 
of.Pandit Gajadhar Prasad, the sister's son 
of P. W. No. 1 Parmeshwari Dayal, being 
one ofthe trustees ofthe Pirthiganj estate. 
The plaintiff's case was that the friendly 
feelings between the plaintiff's father and 
Babu Narendra Bahadur Singh talugdar 
ceased toexist from 1921. Some evidence 
has been given in support of this. Be the 
matter as it may, there does not appear to 
us tobe any reliable evidence on the re- 
cord to establish that the plaintiff had full 
knowledge of the proposed sale and that be 
had refused to buy the property Weare 
not therefore prepared to agree with the 
lower Court in respect of its finding as 
regards estoppel by acquiescence. This 
disposes of all the points urged on behalf 
of the appellant. 

The defendant-respondent on the other 
hand has questioned the lower Oourt’s find- 
ing that there was one village community 
in Mohal Phulwari The learned Sub- 
ordinate Judge has observed that at the 
time of the second summary settlement, 
three villages Phulwari, Sarai Khandey 
Rai and Teunga were shown as separate 
villages having séparate revenue. At the 
time of the Regular Settlement, ten villages 
including these three were amalgamated. 
As.the taluqdar of Pirthiganj owned only 
three’ of these villages, so one Mohal 
Teunga was formed of the three villages 
This mohal was again sub-divided into two 
mohdls one of which was Mohal Phulwari 
comprising villages Phulwari and Sarai 
Khandey Rai. ‘The Subordinate Judge 
was of opinion that on these facts the case 
was -parallel to the one reported in Asghar 
Husain v. Sardar: Husain (5). Relying on 
this case he held that as a result of the 
alleged-amalgamation the two villages Phul- 
wari and-Sarai Khandey Rai constitated one 
village community. We regret we are unable 
to agres with the opinion of the learned Sub- 
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ordinate Judge. He admits that separate 
maps and separate field books were pre- 
pared for each mohal and each village re- 
tained ita separate boundaries. 

Exhibit B 28, the list of villages- attached 
to the gabuliat B-27 executed at the sum- 
mary settlement, shows Teunga, Phulwari 
and Sarai Khandey Rai as separate vil- 
lages. Exhibit B-34 is, a copy of the 
khasra of villages Sarai Khandey Rai, . 
Teungaand Phulwari prepared at the first 
Regular Settlement. It shows the lands of 
each of these three villages separately. ` 
Similarly the abadi numbers of village 
Phulwari are shown separately in the khasra 
abadi Ex. B35. Exhibits B5 and B-6 are 
copies of a map and khasras giving sepa- 
Khandey Rai. 
Exhibits B-2 and B-7 are maps showing 
Sarai Khandey Rai, Teunga and Phulwari 
as separate from each other. Exhibits B-74 
and B-78 are other maps showing that these 
villages retained their distinct boundaries. 
Exhibits B-57, B-58, B-61 and B-60 rubkars 
of the settlement Court read with Ex. B-20 ' 
the Amin's report show that the ten villages 
were surveyed together and their demarca-’ 
tion was made in one. This appears to. 
have been done in accordance withthe direc- ` 
tions which had been given to the settle- 
ment officers about making a circuit survey — 
of adjoining villages. We are not prepared 
from this evidence to draw any inference 
about the villages being so amalgamated 
a3 to have Jost their identity. Weare also 
supported in this view by the existence of 
ihe separated boundary pillars as shown in 
the khasra Ex. 73. Tiven-the ‘fact that the 
three villages constituted one mohal cannot - 
mean that they all constituted one village 
community. As there can be no doubt that 
the three villages retained their separate’ ` 
identity with distinct kishtwar and abadi 
lands appertaining to each village, it seems 
impossible to hold that their separate 
village communities had ceased to exist. 
In Asghar Husain v. Sardar Husain: (5), 
the finding arrived at was thatall the four 
villages had been amalgamated and formed 
into one village. On the facts stated by 
us above, no such finding is possible in the 
present case. We are therefore of opinion 
thatthe p'aintiff has failed to show that 
villages Phulwariand Sarai Khandey Rai 
constitute one single village community. 
The result of thisis that the plaintiff. by 
yeason of being a perpetual lessee of cer- 
tain lands in village Phulwari is a member 
of the village community in village Phul- 
wari, Butbe has no interest -in village 
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Sarai Khandey Rai and is not therefore a 
member of the village community so far as 
village Sarai Khandey Rai is concerned. 

It was also argued on behalf of the res- 
pondent that the taluqdar of Pirthiganj 
was granted a sanad containing the primo- 
geniture clause giving him full power to 
alienate the estate to whomsoever he 
pleased. The argument proceeded that by 
virtue of the Crown Grants Act, the sale 
made on his behalf by the trustees of the 
estate was not liable to’ pre-emption. An 
application was also made tous toadmita 
.copy of an extract from the list. of sanads 
issued by the Chief Commissioner to talug- 
darsin Oudh as additional evidence in 
support of this plea. It is admitted that 
thisis a new plea which was not raised 
inthe pleadings in the trial Court. No 
issue was framed in respect of it. It raises 
a mixed question of law and fact which 
has not been gone into in the trial Court. 
We are of opinion that under the circum- 
stances it would not be fair and just to the 


plaintiff to admit additional evidence at - 


this stage or to’ permit the respondent to 
raise this new plea. Hence we refuse to 
-Cntertain the argument and reject the 
application for reception of additional evi- 
dence, 

The result of the above findings is that 
the plaintiff-appellant asa memberof the 
village community is entitled to a decree for 
pre-emption inrespect of village Phulwari 
but his claim in respect of village Sarai 
Khandey Rai must fail ashe has nointer- 
est in that village and is not a member of 
‘its village community. As this aspect of 
the case does not appear to have been 
foreseen by either of the parties, there isno 
: evidence on the record to show the compa- 
rative value of villages Phulwari and Sarai 
Khandey Rai. We accordingly remit the 
following issue for a finding to the lower 
Court :— 

“What is the proportionate price of vil- 
lages Phulwari and Sarai Khandey Rai 
out of Rs. 9,000 for which Mohal -Phulwari 
was sold ? 

. The parties will be allowed to produce 
necessary evidence, oral and documentary, 
in respect of this issue. The finding 
should be returned to this Court within a 
month. Ten days time from the. date of 
“the finding will be allowed to the parties 
for objections (if any). 


The appeal with petition of Compromise 
and Oivil Miscellaneous Application No. 
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729 of 1932, came up before the same Bench 
on January 22, 1934. 

Judgment.—This is in continuation of 
our judgment dated November 16, 1933. 
The case was remanded to the lower Court 
for afinding onan issue framed by this 
Court. The contending parties (plaintiff 
and defendants Nos. 1 and 2) came to terms 
and filed a compromise in the lowe Court. 
The compromise was duly verified in the 


‘lower Court and it was directed by that 


Court that the suit should be consigned 
to the records interms of the compromise. 
It is for this Court to pass final orders in 
the case. The learned Counsel on both ' 
sides verify the ccmpromise in question 
before this Court. Under the terms of the 


“compromise the plaintiff withdrew ‘from 


the suit in the original Court and from the 
appeal in this Court, and it was agreed 
between the contending parties (plaintiff 
and defendants Nos. 1 and 2) that they 
should bear their own costs in -both the 
Courts. The defendants Nos. 3 to 8 were 
discharged from the suit. ‘We order 
accordingly. Leta decree be prepared in 
terms of the compromise. . 
N. Order accordingly. 


LAHORE HIGH COURT 
First Civil Appeal No. 2085 of 1927 
February 6, 1933 
COLDSTREAM AND Ja Lar, Jd. 
Fiem B. S. BHAGWAN SINGH 
AND COMPANY AND OTHERS— 
DEFENDANTS— APPELLANTS 


Versus 
. BAKHSHI RAM-—PLAINTIFE— 
RESPONDENT 
Negotiable Instrumenis Act (XXVI of 1881), . 
s. 27—Promissory note executed by manager of 
joint Hindu family for benefit of family— Lia- 


bility of members not signing—Hindu Law- Sikhs, 
if gceverned by Hindu Law. 

The rule that, in order to make a person 
liable on a promissory note, the liability must 
appear onthe face of the document, does not 
apply to promissory notes executed by the managing 
member of a joint Hindu family and if -it is 


established that liability was incurred by. the 
managing member of the family ‘for the 
benefit of tle family orfor family business, 


then it is not open to the other. members of 
the family.to plead that. because, to- - evidence 
such liability a promissory note was executed on 
which neither their names appear nor is it 
specified that the liability is incurred for the 
purposes of or on behalf of the joint family, they 
are not liable. Theirliability follows from the 
authority of the managing member to make other. 
members liable for the contracts made by him for . 
the benefit of the family or for carrying - on’ 
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egitimate business of thé family. Maung Pu v. Maung 
29 Thant (6)and Balasundara- Naicker v. Ranga- 


ratha Iyer (7), distinguished Sadasukh Janki Das 
r. Kishen Pershad (1) and Hart Mohan Ghose v. 


Jourendra Nath Mitter (2), referred to. [p. 558, col, . 


}; p 554, col, L] 

Sikhs are presumed to ba governed by Hindu 
Law. ([p. 558, col 2.1 y 

F. 0. A. from the decree of the Subordi- 
nate Judge, First Class, Lahore, dated May 
18, 1927 

DiwanMehr Chand and Mr. Badri Nath, 
for the Appellante. 

Mr. Gobind Ram Khanna, for the Res- 
pondent. i : 

Jai Lal, J.—One Bakhshi Ram institut- 
ad a‘suit against seven persons: 

(1) Firm B. S. Bhagwan Singh and Com- 
pany, 
(2) Bhagwan Singh, son of Bhag Singh, 
(3) Daya Singh, son of Bhagwan Singh, 


(4) Ram Singh, sons of Bhag 
(5) Jawahar Singh, J Singh, 

9) ‘Kartar Singh, and 1 sonsof Jawahar 
(7) Jaimal Singh, Singh, 


for the recovery of Rs. 8,500 on the basis 
xf three promissory notes for Rs. 13,965-2-5, 
Rs. 6,034-13-6 and R-. 3,000 respectively, 
bearing interest at Rs. 1-3 per cent. per 
mensem. It was alleged that Rs. 17,208 
bad been paid towards principal and in- 
terest and that though the amount re- 
coverable. from ithe defendants was 
Rs. 9,792, the plaintiff claimed a decree only 
for Rs. 8,500. Out of the three promissory 
notes the first one was signed by Bhagwan 
Singh for B.S. Bhagwan Singh and Com- 
pany, the second was signed by Bhagwan 
Singh without specifying that he purported 
tosign for B. S. Bhagwan Singh and Com- 
pany. The third promissory note was 
signed by Bhagwan Singh for B. 8. Bhag- 
wan Singh. . a soe 

The defendants pleaded inter alia that 
Bhagwan Singh had no authority to sign 
on behalfof the defendants other than 
himself as he was not a member of a joint 
Hindu family withthe other defendants, 
nor was the firm B. S. Bhagwan Singh 
and Company, a family concern. Bhag- 
wan Singh supported the other defendants. 
in this plea and alleged that he was the 
sole proprietor of the firm B.S. Bhagwan 
Singh: and Company. He -denied that in- 
terest at Rs. 1-3 per cent. per mensem was 
agreed upon, and also denied the correct- 
ness ofthe plaintiff's account, though he 
admitted that Rs. 23,000 was the principal 
sum due under the three promissory notes. 
During the trial ofthe suit a further de- 
fence appears to have been raised with 


gak 
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regard toa remission of Rs. 2,000, alleged 


to have been granted by the’ plaintiff to 
Bhagwan Singh. 
The trial Court found that all the de- 


‘fendants were membeis of a joint Hindu 


family and were proprietors of the firm 
B. S. Bhagwan Singh and Company, and 
that the money borrowed on the promissory 
notes was for the purposes of thefirm. It 
therefore granted the plaintiff a decree for 
Rs. 4,876-14 out of which Rs. 2;000 were 
to be deducted if the defendants paid 
Rs. 2,876-14 and proportionate costs within 
three months to the plaintiff. The learned . 
Judge found that the plaintiff had remit- 
ted Rs. 2,000 to the defendants but that he 
did so on condition that he would not 
have toinstitute a suit for therecovery of 
the balancedue. Fromthis decree both 
parties have appealed. 

The main contention raised on behalf 
of the plaintiff in his appeal is that in- 
terest on the principal amount originally 
due io him should bave been allowed to 
him for 21 days more than the learn- 
ed Subordinate Judge has done and fur- 
ther that Rs. 2,000 have been wrongly de- 
ducted by the Subordinate Judge out of 
his claim. | : 

With regard to the first contention of 
the plaintiff-appellént, the learned Counsel 
for the defendants did not seriously make 
any attempt to meet it and it appears there 
is forceinit. It. appears that on’ Novem- 


“ber 28, 1922, Rs. 15,500 was paid by Bhag- 
_ wan Singh onthe three promissory notes 


to the plaintiff and Rs. 7,500 was admitted 
to be still due, vide Ex. P=4 dated Novem- 
ber 28, 1922. On “November 26, 1922, 
Rs. 3,000 were paid by the defendants to the ; 
plaintiff on account of the previous liability 
by means of the execution of the promis- 
sory note for Rs. 3,000 of that dateand a 
receipt Ex. D-28 was passed by the plaintiff © 
in favour of the defendants. In . that 
receipt itis clearly recited that interest 
up to November 5, 1922, has been calcu- 
lated. This Rs. 3,000 it seems represented 
interest due to the plaintiff on previous 
promissory notes caléulated to November 5. 
The learned Subordinate Judge has calcu- 
lated interest on the amount of principal 
due tothe plaintiff after November 26, 
1922. It is, therefore, clear. that the plaint- 
iff.is entitled to interest on Rs.” 23,000 for 
21 days atthe rate of Re. 1-3 per cent. per 
mensem, This comes to Rs. 191-3 and must 
be added tothe amount decreed in favour 
of the plaintiff. i 

-With regard tothe second contention ‘of 
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the plaintiff relating to Rs. 2,000 reference 


may be made to Ex. D-14, dated Novem-_ 


ber 24, 1923, which reads as follows: S8 
“Dear Bhai Bhagwan Singh, ie 
“Compliments. I 
own accord, interest for one year, due under tbe 
mortgage deed dated... December 12, 1919, for 
Rs. 24,00) which form charge on 20 marlas of land, 
situate at Brandreth Road. And out of the sum 
_ due to me from you under promissory notes, I 
shall remit rupees two thousand to you es bakhshish 
besides the sum of Rs. two thousand, one 
hundred and fifty, mentioned in the saledeed of 
to-day's date. Please keep this rukka with you as 
an authority.” : 
_ Itiscontended'on behalf of the plaintiff 
that this did not amount to a remission 
but-only a promise to remit and, secondly, 
thaf-the promise was without considera- 
tion. It appears, however, that jin the 
trial Court this was not originally the 
contention of the plaintiff. On the other 
hand, he stated that the defendant was 
“not entitled tothe remission as the docu- 
ment was inadmissible for want of stamp. 
The document read as a whole, in my 
opinion, amounts to an. unconditional re- 
mission of Rs. 2,000. The remission was 
granted by the plaintiff because it 
appears that ‘some of their immoveable 
property wassold by debtors at the instance 
of the plaintiff and. the whole of the 
consideration was paid to him in reduction 
ofthe liability inhis favour and in con- 
‘gideration-of the whole money so realised 
by the debtors being: paid to the plaintiff 
he agreedto remit interest for one year 
on a mortgageand remitted Rs, 2,000 on 
“the promissory note account. The remis- 
sion is, therefore, in my opinion, binding 
on the plaintiff and it is: not open to him 
now to go back on his contract. 
With regard to the appeal by the de- 
` feridants, it is contended that the firm 
B. S. Bhagwan Singh and Company was 
not owned by the joint Hindu family. In 
fact they deny that they. were members of a 
joint Hindu family. It is, ‘however, in 
evidence that this firm was started by 
. Bhag Singh, father of the defendants 
Bhagwan Singh, Ram Singh, ani Jawahar 
Singh, and there is a presumption that he 
was the head ofa joint Hindu family of 
which his sons and grandsons were tha 
members. The business of the firm. was 
| eontinued on his, death by the eldest son 
. Bhagwan Singh as the managing mem- 
ber ofthe family and it appears that on 


. previous occasions Ram Singh paid debts - 
- due from the firm by sale of property which : 


stood in his own name. Not only that, but 
‘ 6ven in connection with the transactions 
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which ate: the “subject-matter of this suit, a 
sum of Rs;15,;900 was paid out of the 
‘Consideration of sale of property by Bhag- 
wan Singh and Ram Singh jointly. There ~ 
‘is good deal of oral and documentary `evi- 
dence on the record, which has been discus- 
sed in the judgment of the irial Judge, to 
show that the defendants werémembers of 
a joint Hindu family and the firm was 
owned by the family. It isnot Secessary 
to repeat this evidence here and it is suffi- 
cient tosay that I agree with the conclusion 
of the Subordinate Judge in this res- 
pect, f i 

It is hardly necessary seriously to notice, 
the contention of the defendants’ Counsel 
that inthe case of Sikhs, even of those 
residing in towns, there is no presumption 
that they follow the Hindu Law or that 
they are membersof a joint Hindu family. 
It is merely necessary tomention it and 
dismiss it as the learned Counsel: has not 
shown what other law isto be applied to 
the Sikhs of the descriptionof the defend- 
ants. : ; 

It was then urged on behalf of the de- 
fendants, that, in any case, so far as. the 
second promissory note is concerned, the 
firm could not be held to be liable as‘ the 
‘promissory note was executed by Bhagwan 
Singh in his own name and noton behalf 
ofthe firm, and reliance was . placed on 
Sadasukh Janki Das v. Kishen Pershad (1), 
Har: Mohan Ghose v. Sourendra. Nath 
Mitter (2) and D. Johnston v. Jan Bibi (3). 
On behalf of the plaintiff, on the other 
hand, Krishnachand Nath Khare v. Raja — 
Ram Singh (4) and E. IT.’ Ry. Co. v. Gopi 
‘Krishna (5) were ‘relied upon. In “my 
opinion the rule, that, in orderto make 
a person liable on a- promissory note, the 
liability must appear on the face -of-the 
document does not apply to promissory 
notes executed by the managing member of 
a joint Hindu family and if it is established 
that liability was incurred by the manag- 
ing member of the familyfor the benefit 
of the family or for family business, then 
it isnot open to the other members of the 
family to plead that because to evidence 

(1) £0 Ind, Oas 216; 46 0663; AI R 1918P O 
146; 461 A 33; 29 OL J 340; 17A LJ 405; 25M L 
T 258; 36M L J 429; -21 Bom. LR€05; U P L 
-R (P 0)}837; (1919)M WN 310, 23 OW N 937,10 L 
W 443; 12 Bvr. L T .1€0(P OC), 

AAE Ind. Oas. 1025; AIR 1925 Cal. 1153; 410 


(3) ll Ind. Oas 645; A IR 1928 Lah. 722, : 
(4) 65 Ind. Cus. 150; 44 A 393; 20 A LJ 233; AI 
` R1922 All. 116. : h 

(9) 77-Ind. Oas. 10:6; 45 A 981; A I R 1934 AlL 8; 
2U A LJ48 w > ij . 3 


Pe 








1934 a. JARMAN GOMEZ v. BAM KUMAR 559 
such liability a promissory% Hole tas exe- ` here pee me pro forma défendants—Join 
cuted on which neither their némes appear 3 ch trans, is offectivel determi fter notice to 
nor is it specified that the liability i is jo $ feriants is Tiven on behalf of. ee body of 
curred for the purposes of or on behalf GÉ” landlords interested in the tenancy. 
the joint family, they are not liable. coe in EN petana tie gainin a 

sday ; sharer landlord has made the other co-sharer land- 
ee NE. x con der ia A from lords pro forma defendants,, -the plaintiff is entitled 

e authority of the managing member tO to get a decree for recovery.of possession of the 
make other members liable forthe con- property in suit, to the extent of his share jointly 
tracts made by him for the benefit of the with the pro forma defendants. . 
family of for carrying on legitimate . C. A. from appellate decrée of the 
business of the family. In this case there First Court Sub-Judge, Backergunge,” dated 
can beno question that liability wasin- November 20, 1930. 
curred by Bhagwan Singh for the business Mr. Jatindra Nath Sanyal, for the Appel- 
of the joint family of which he was the lant. 
manager and the other defendants were the Mr. Charu Chandra Chowdhury for Mr. 
members. Iswar Chandra Chakrabarty, for the Respon- 

The next contention on behalf ofthe dents. KORT ; 
defendants is that the learned Subordinate Judgment.—This is an appeal by the 
Judge is wrong in granting them a con- plaintiff in a suit for recovery of khas 
ditional remission of Rs. 2,000. I consider Possession, as also for arrears of rent and 
there is force in this ground. I have mesne profits. The claim for possession, as 
‘already stated that the remission was for Madein the suit, was resisted by the con- 
good’ consideration and was uncondi- testing defendants. The case for the . 
tional and there is nothing to debar the defendants was that no notice had been 
deferjdants from claiming the deduction of Served upon them. The trial Court on the 
‘Rs. 2,000 from the plaintiff's claim. It materials before it passed a decree in 
was nol, as I have stated, a promise to favour of the plaintif, and directed that 
remit the amount in the future, and, there- khas possession be delivered to the plaintiff, 
fore, Maung Pu v. Maung Po Thant (6) and On appeal the decision of the trial Court - 
Balasundara Naicker v. Ranganatha Iyer (7) Was reversed. The learned Subordinate 
cited by the plaintiff's Counsel, do not Judge observed that though the notice was 
apply to the facts of this case. This di sposes served at the instance of all the. landlords 
‘of all the grounds. that were taken Only one of them had evinced-’a desire” to 
before us by the Counsel on both sidesin eject the tenants and that ejectment céuld 
both the appeals. not be allowed, unless the whole body of 

I would, therefore, vary the.decree of the landlords joined ; in bringing the suit, and 
trial -Court by granting the plaintiff a further that service of notice was one thing, 
decree for Rs. 3,068-1. and proportionate 2nd the determination to follow it up bya 





costs throughout. regular suit was another thing. In the 
Coldstream, J.—I agree.. above view of the case the prayer for 
Decree varied. ` ejectment of the defendants was disallowed 


mo 110 Ind. Oas 612; 6 R191; A IR 1928 Rang. by the vanes a Appeal below. It appears 

A to us that the tenancy was effectively 

Ko ae ae sy ral "Gs 30) aN 785; Mad, ne determined after notice to the tenants had 

503; - £8; M 127. been given on behalf of the entire body of 
K f landlords interested in the tenancy. 

—_—— The question that next arises for con- 

: ; aide tion, is;? ; alae ne of the co-sharer 

landlords could get a decree for ejectment 

Beoond Oivi Ap en acts ae 3). of the defendants in view of the fact that 

7 iy 12, 1933 Q the other co-sharer landlords did not 

a Gees ae intial join him es plaintiffsin the suit. In our 

JARMAN GOMEZ- Pee - judgment the proper course to follow is to 

Paul hold that the plaintiff “who had made the 

Dora ee pro forma mi in 

- the suit for ejectment, was entitled to get a 

RAM KUMAR KAIBARTA AND OTIBRS decree for recovery of possession of the 


— DEFENDANTS — RESPONDENTS 
Landlord and tenant—Notice by entire body * property in suit to the extent of his share, 


landlords—Tenancy, if terminates—Co-sharers—Suit ` : jointly, with the pro forma defendants in the 
for ejectment by one co-sharer landlord—Other co- ` suiti- In view of.the conclusion we .have 
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arrived: at, the decision and decree passed- 
by the Court of Appeal below are modified 
in tbe -madner z “following. “The. ie 


MAHATIIA LONG SINGH, 






sjalkar in suit: jointly? Spin “Hee cc-ahiarer 
“landlords, prof ornita. defendantsan “thes6uit. 
The partis will bear sin bad On. costs in this 
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T ove PATNA HIGH COURT. 


: A Oivi Révision Application No. 450, of 1932 


August 29, 1933 
AGARWALA, J. 
MAHATHA LONG SIN GH AND OTHERS— 
APPLIOANTS 
“versus 


sBHISHUN LAL SINGH AND. Minne! 


` Suit valuation-Suit for redemption of usufruc- 
tuary mortgage and for recovery of surplus profits— 
Valuation for purposes of jurisdiction- Civil Proce- 
dure Code (Act V of 31908), s. 115—Revision—Other 
remedy open to aggrieved par ty—Interference— 
Propriety of.. 

The plaintiffs instituted a suit to redeem a 
usufructuary mortgage and for recovery of a sum of 
profits of the -mortgaged 

- prop perty 

Held. that the valuation ,of the suit for purposes 
_ Of jurisdiction was thesame asthe valuation for the 
“purposes -of court-fee and depended on the principal 
“amount of the mortgage; Grandhi Pothanna v. 
“Simhadri Satyanada Charyulu (1), applied. 

- Thė High Court will not interfere in revision 
when there is another remedy open to the aggrieved 
., party; except where some special ground is made 
out orsuggested why therevisional powers of the 
High Court should be exercised. Raghunandan 
ian Missra v. Ram Charan Manda (2), follow- 


to, R. App. from an order of the Sub- 
. Judge, Hazaribagh, dated May 11, 19 2. 

‘Messrs. S. M. Mullickand K.N: Varma, 
for the Applicants. 

: Messrs. G. S. Prasad, A. N. Lal and 
Phulan. Pd. Varma, for the. Opposite Parties. 
- Judgment. - - The plaintiffs sued she de- 
“ fendants to redeem a usyfructuary mort- 
gage and for the recovery of a sum of 
Rs.. 4,000 odd asthe surplus profits of the 
mortgaged property. Thissuit, for the.pur- 
poses of court: fee and jurisdiction, was va- 
lued.at Rs. 2,000 which.was: the sum. expres- 
sed to be secured by the instrument. The 
defence challenged the jurisdiction of the 
Courts to try the suit, This issue and 
the. other issues were decided against, 
the defendants. and the suit was Jered 






. District Judge paying a oto 


ages 
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memorandum, of appeal’ ori: Re. 2,000. An 
“additional, eourt- fee on" .the surplus profits - 


2. nisa LAL SINGH °? sx 


= which-had=been -decreed being demanded | 


elt ecourt- -fee wes paid by the dé- 
-féendants-. ‘Eventually, however, the appeal 
was dismissed. forthe defendants’ non-ap- 
pearance. ‘Against that order the present 

~ application has been made in revision. ` 
- The learned. Advocate for the appli- 
cants has raised a question of jwrisdietion 
of the trial Court. In a similar case. it 
was decided . in Grandhi Pothanna v. Sim- 
hadri’ Satyanada Charyulu (1) by Ohetty, 
J., of gihe Madras High Court that the . 
valuation of a suit like the. "present, for 
the purposes of ‘jurisdiction, is: thesame 
as the valuation for the purposes “of: ‘Gourt- 
fees,- and depends on the principal -amott 
of the mortgage. In that case-the. iéarned 
Judge followed’a previous. decision: of the 
Madras High Court.. In‘ this. view “of: the 
matter the Munsif in whose Court the pre- 
sent suit was instituted had jurisdiction to 
try it. And even if this view of the mat- 

ter were not right the application would 

have to be rejected on another ground. 
Since the decision of the Special Bench in 

Raghunandan Prasad Missra v. Ram Charan 

Manda (2), this Court has consistently held 

that it will not interfere. in revision‘wwheb 

there is another remedy open to the” ag- 
grieved party. The proper remedy against 
the order dismissing the appeal fór- “non- 
‘appearance of the appellants was by .an 
application to restore the appeal and’ hot 
by an application to this Court. No: “special 





ground has been made out or suggestéd 
why the revisional powers of this Coùtt ` 
“should be exercised when no application 
to restore the appeal was made, by? ‘the 
“Oo. 


appellants to’ the lower Appellate. 
The application is rejected. The “¢ 
‘parties are entitled to their costs :. 
fee three gold mohurs. : 





N. a Application rejected: 


1) 132 Ind. Cas. 317; A TR 1931 Mad. EA 60 
ML J694 Ind, Rul. 01631) Mad, 669; 33 L W 
J 


(2) 49 1nd Cas. 150; AIR 1919- Pat 428; 4P LI 
94; (1919) Pat 81 (F B) 
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PATNA HIGH COURT: 


Givil Appeals Nos; 43 of 19:7 and.73 of 1929 — 


January 19, 1933." > _ 
KoLwant Sanay anv: MacruErson, JJ.. 
JURAWAN SINGH funRs— 
APPELLANTS |. 
geet od E © YESUS . GR ng 
RAMSAREKH SINGH AND OTHERS-=" 
© ` RE3PONVENTS | Aa 
Bengal Tenancy Ach (VIIU of 1835), Sch. : 111, 
Art.3,8' TS -E jfecrand scope of—Ré-appearance of 
land after subme: gerice —Defendants getting. possession 
under Criminil Progedure: Code, s 149 =Whether 
constitutes dispossession. by landlord- under Art. 3— 
Declaratory suit, maintainability of—Suit, limitation 
< for—Limization Act (IX of 1308), Schi I,” Art. 47 
gs. 9, 234 Time begun to run —Subsequent attachment 
—Whether gives *jresh start—Order ‘under Criminal 
Procedure Code, s. 14;—Continuing, wrong—Right to 
sue, when aris: -Crimindl Procedure Code (Act V of 
1893, s. Lid—Receiver under—Settléement’ of agricul- 
tural'land:—E ffect‘ of,.on. civil Court’ decree. and. on: 
parties —Recewver holding: sum in deposit -Lzndlord 
and. tenant --Eand.after re appearance being jungle. 
and’ waste— Mode of possession-~Abandonment, what; 
determines — Person’ „holding ~ under- settlement ‘by- 
Receiver’ under Criminal’ Proce-lure. Code, 3. Nb 
Whether ac juires any;-under-raiyati rights as,against. 
rightful parson—Vivil Procedure Code (Act V of 1908s)" 
O:. XLI, 1.33—Scope of —Practice—Plea of special 
limitation under, Bengal Penancy Act, Art, 3, Sch: 1LT, 
neither’ takzn nor urged in: lower Court--Power of. 
High Court to consider it. a ad a 
in-orderto-attract,the special limitation proyided- 
in Art 3, Ssiglil, Bengal Tenancy Act, the-dis-’ 
possession of,the raiyat must‘be by the lindlotd or 
at‘his idstante, ‘Artucie:.3, Sch. Ll} applies only to; 
7 cases ofactual’ dispossession by the- Jandlords,; If 
the:posssgaion- of the tenants ceased-on account of 
the land being submerged ‘under water, and if -afier 
re-appearance of thé land there was no- actual:- 
takitig.of-possession by the-raiyats and: no disposses: + 
sion ýy. thé landlords; Art, 3, Sch, JI; Bengal Henancy, ; 
Act would=ot apply:. In order that there should be - 
disposségsiva by tne landlord, there.should’ first. have. 
been: posszssion bytheraiyat but! where the plain- 
tifffhadnot taken possession: after ‘re-appearance:the-. 
fag}.that. the deféndant,succeeded in taking. posses-": 
sion -woiild not’ amouat toa dispossession within the 
meaningof art, 3, Sch lil,  Heùce a suitor declara- ` 
tion of title by`plaiatif is governed by ‘Art. 47 S 
of WimitafiGa Act © aS ie 
_ _ Theravis nothing 
` froin surrendering bis holling t 
between’ the parues to divide the lands as bakshut 
land’ “andi to, abandon: tue: raiyati - lands: is an- 
agreement between two: dets: of. landlords and -notaa, 
agteemenos ‘petween. Jandjords and. tenapts 8. 178, 
Bengal Tenaacy. Act, has no- application. [p. 508,, 
a ija 
If limitation-pagins-torun before the date-of the - 
ordér‘of‘attacomeut -under s 146; Criminal Procedure: | 
Code.itisdlear, thé plaintifs in a. declaratory. guit: 
cannot; have a fresastaryof limitation fjou the daté 
of the’ | f “564, cok 2 - is 


In a case of contiduing wrong under 8, 23, Limita- 
tion Act, the right to ‘sue accrues from, moment “to. 
moment so long: as the” tachment lasts, and the ' 
suit. cannot be -held to bə- barre b éex“ofs six, 
yeara-froinths date of the order! sf 

The posession of s: person: tak 
lands attached. under Si: 146, aE roged urs ^; 
i IE kaka aa ortho TAY GLER LE 


w9-716720 AA 





in 8. 178 to prevent the raiyat , 
wi 


subséquent attucninent. “[p 
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en the agreement ` 
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Code from the Receiver appointed. under that section 
cantiot ‘be suchas to.affect the’ rights. of the ‘person 
whois titl maybe declared bysthe civil’ Court, | An 
attachmient:is:iiade under s. 146*for the purpose of 
fe" thé ~ peace,-and the; attach.. 
‘ment is to lastauntilS a compstent~Court ‘has deter- . ° 
mined the nights *of:the parties to the” land’ in dispute ` 








„or the persòn-entitledt tó, possession “thereof! ‘When 





plaintiff is sufficient-to éntitle:theni to, ask the Receiver 
appointed nder s. 146; Criminal. Procedure Code;, 
to make over the sum held in deposit’ by ‘him to the 
plaintifis:: |p: £6%,icol. 2.] i ue eae 

‘“here‘lands being jungle, sandy: and waste land’ 
not capable of actual possession py: eitherpanty there) 
can be no actual possession: by, the ,atyat and dis- 
possession by the’ landlord’ after the re-appearance 
of! the land. [p. £65;col' LP “ i eens 

Mere non-payment of: rent, when the lands had 
beceme submerged: by the action of the rivyeridoes not 


- of itself determine the tenancy, hence the non-payment. ' 


of'ient under such circumstances cannot be treated’ 
as- ‘‘evidence- of abandonment,’ ‘The. question Soft 
abandonment.is.a.questian: of! intention: on the- parti 
of the tengut.. fip. 586,,coh Ll et in DLA 
“Sattlement made. by a Receiver. appointed under; 
s: “46! Criminal ‘Procedure’ Code “does. Hot give 4. 
person holding“ under’ such‘ settlement-the rights ofan’ 
under. raiyat The utmost that. tie. can ask-for, iga” 
declaration: that, he. is. entitled. to retain possessions 


a ‘Jot 


-upto the end: of the agricultural year in which. the. 


Bhagwat 
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Prasad, C. P. Sinha, K. N. Varma and 
“Ramnandan Prasad, for the Respondents. 

Kulwant Sahay, J.—These two appeals 
are by some of the defendanis in two suits 
which were instituted by a large number of 
plaintiffs for détlaration of their title in 
respect of different parcels’ of lands. which 
they claimed as their occupancy holdings in 
Mauza Fatehpur Shahbazpur, bearing tauzi 
No. 2602 in the District of Muzaffarpur. 
Appeal No. 43 of 1927 arises out of Title 
Suit No. 28 of 1924, while Appeal No. 73 of 
1929 arises out of Title Suit No. 3 of 1927 : 
the first suit having been filed in June 
1924 and the second in January 1927. The 
-suits were tried by two different Subordi- 
nate Judges, but on the application of the 
defendants-appellants-in both these appeals, 
to which the respondents made no objec- 
tion, it was ordered that these appeals 
should be heard one afterthe other. There 
are many points common to both the appeals 
and, although we have heard the appeals 
separately one after the other, it will be 
convenient to deal with the points raised in 
both the appeals in one judgment. The 
case of the plaintiffs in both the suits 
was that the landsin dispute formed their 
occupancy holdings and that they or their 
ancestors and predecessors-in-title were 
recorded in the record-of-rights as occu- 
pancy ratyats of the lands claimed by them. 
‘The village Fatehpur Shahbazpur lies 
between two rivers, theriver Gandak being 
on the north of the Mauza ‘and the river 
Ganges to thé south of it, and lands of the 
village frequently go under water. The 
defendants-first-party. in both ‘the suits 
were also occupancy raiyats in respect of 
several holdings in the village. The plaint- 
iffs or some of them and the defendants 
first party .acquired proprietary interesis in 
the village by purchase from the previous 
proprietors under whom they originally 

` held the lands as raiyats. The purchases 
were made on different dates and by differ- 
ents instruments. The defendants second 
party are also some of the purchasers of the 
proprietary interest but they had no 
raiyati holding in the village before the 
acquisition of their proprietary interest, 

It appears that some time in 1901 or 1902 
a large area of land in the north of the- 
village went under water and remained 
submerged for about 13 or 14 years. About. 
400 bighas of the submerged lands re- 
‘appeared in 1914 and about 1,000 bighas. in- 


1918. The two suits relate to Portions ' of; 
plaintiffs claim as” 


these lands which the 4 
their old occupancy holdings to which they 
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are entitled as raiyats. After the re-appear- 


ance of the first 400 bighas there was a 
dispute as regards possession and a pro- 
ceeding unders. 145 of the Criminal Pro- 
cedure Code was started, which resulted 
in an order made on December 15, 1916, 


whereby the Magistrate attached the whole - 


of the 400 bighas under s. 146, Criminal 
Procedure Code, being unable tofind which 
of the parties was in actual possession of 
the land, and the Collector was appointed 
asthe Receiver. Similarly, disputes arose 


as regards the 1,000 bighas of land which’ 


had re-appeared in 1918 and proceedings’ 
were again started under s. 145 of the Code. 
of Oriminal Procedure, which resulted in 


an order, dated July 8, 1931; by this order- 


200 bighas was declared to be in posses-’ 
sion of the defendants-first-party as land-, 
lords, while the remaining 800 bighas was 
attached under s. 146 of the Code. Thus 
1,400 bighas of land formed the subject-` 


matter of the two procetdings; and the. 


plaintiffs in the two suits claim portions 


of each of the three blocks of lands, viz.,‘ 


the blocks of 400 bighas attached in 1916, 
the 200 bighas declared to be in possession 


` 


of the defendants-first-party, and the 800- 


bighas attached in 1921. The lands claim- 


ed by the plaintiffs in each of the suits- 
are set out in the schedules attached to the‘ 


plaints. The lands claimed in: the first. -` 
block ‘of 400 bighas are -set‘ out in: 
Sch. J, those claimed in’, the block. 


of 200 bighas 


are set out in Sch. III,- 
while those claimed in the third block of : 


800 bighas are set out in Sch. IM. The Col-: 
lector was appointed the Receiver also of the | 
800 bighas which was attached in 1921. The : 
Sub-Divisional Officer of Hajipur, acting - 


for the Collector as Receiver, 
attached lands, set out in Sch. 


settled the ` 
I, with ` 


the defendants-fourth-party, and these de- ` 


fendants now claim the lands as occupancy 
tenants or, in any event, as non-occupancy 
tenants under the settlement made by the 
Receiver. The lands set out in Sch. IH 


were similarly settled by the Receiver with - 
the defendants-fifth-party; but these de- - 
fendants do not now claim any tenancy 
right in the lands under the settlement. . 


The defendants-third-party have obtained 
leases of some of the lands from defendants- 
first or second party. oe 
The suits se contested by the defend- 
ants-first and fourth . parties and also by 
some of the a aaa Be party. 
of the 


first party in each case was that the 


defendants» _ 


plaintifs had no subsisting raiyati in- > 


.. 1934 


terest in the lands in dispute; that 
the plaintiffs abandoned their holdings 
when the lands went under water; that 
after re-appearance of thelands the plaint- 
iffs and the defendants took possession as 
landlords treating the lands as their bakasht 
‘lands; that they amicably divided the lands 
amongst themselves as proprietors; and 
that the plaintiffs had, therefore, no sub- 
sisting title as raiyats and are not entitl- 
ed to take possession of the lands in dis- 
pute as such.. Questions of limitation, 
abandonment and the identity of the lands 
„in dispute with the original occupancy 
holdings were raised in the Court below 
as well as inthisCourt. The defendants- 
fourth-party, claimed that they were settled 
raiyats of the village and as such had ac- 
quired occupancy rights under the settle- 
ment made with them by the Receiver. 
Suit No. 28 giving rise to Appeal No. 43 
has been decreed substantially as claim- 
ed by the plaintiffs; while suit No.3 giving 
rise to Appeal No. 73 has beenin part dec- 
reed by the Subordinate Judge. The de- 
fendants have accordingly preferred the 
present eppeals. [ shall. first deal with 
Appeal No. 43. This appeal is by defend- 
ants Nos. 1, 7, 8, 9,81 and 111 of the de- 
fendanis-first-party and by the defendants- 

_ fourth-party. The plaintiffs in this case 
own 2 annas 19 gandas proprietary interest, 
while the defendants-first and secon4-par- 
ties are the owners of the remaining 15 annas 
1 _ganda. 


The first point raised by the learned . A 
| possession by the landlord. If the dispos- 


Advocate for the appellants was the ques- 
tion of limitation. The order for attach- 
ment of the 400 bighas of land, out of which 
the lands claimed by the plaintifis are set 
out in Sch. I, was on Decem- 
ber 15,1916, and the order in the second 
proceeding under s. 145, 
1,000 bighas of land was,made on July 8, 
1921. Out of the 1,000 bighas 200 bighas 
was declared to be in possession of the 


defendanis-first-party and 800 bighas was. 


attached under s. 146 by the second order. 
The suit giving rise to Appeal No. 43 
was instituted on July 7, 1924. It is con- 
tended an behalf of the appellants that 
as regards the lands claimed in Sch. IT 
of the pleint the suit was barred under the 


special limitation of two years under Art. 3, - 


Sch. ILI, Bengal Tenancy Act. The plaintiffs 


contend that the period of limitation was- 


three years from the date of the order 
vnder s, 145, under Art. 47, Limitation 
Act. It is to be noted that although an 
issue wasraised on thé question of limita- 
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tion, yet at the hearing of the suit before 
the Subordinate Judge the {question was 
not pressed by the defendants, and the 
learned Subordinate Judge observed that 
in fact the question did not at all arise 
in the suit. Moreover, the special limita- 


tion under Art. 3; ‘Sch. III, Bengal Tenancy | 


Act, was not pleaded by the defendants-first- 
party in their written statement, the plea 
taken being a general plea of limitation. 
The guardian ad litem of some of the minor 
defendants did raise the plea in the writ- 


ten statement that the suit was barred by f 
the general and special law of limitation | 


but, as I have said, the po 
pressed at the hearing. It is, therefore, 
contended on behalf of the plaintiffs-res- 


point was not. 


: 


pondents that as the plea of special limis 


tation was not specifically taken, the plaint- 
iffs did not give evidence on this point. 
I would therefore discuss this question 
only in so far as it raises a point of law 


and would not enter into the question in. 


so far as it raises a question of fact. 

The question 
effect of the order under s. 145 declaring 
the defendants-first-party to be in posses- 


of law raised is that the. . 


sion of the 200 bighas of land amounts to . 


dispossession of the plaintiffs by the land- 


lords and,” therefore, the'suit, having been , 


filed more than two years after the date of 
the order, was barred. under Art. 3, Sch. IL, 
Bengal Tenancy Act. 
this contention is not sound. The fact that 
the defendants-first-party were declared to 
be in possession did not amount toa dis- 


In my opinion 


session was caused by the order of the Magis- , 


trate it cannot be taken to be a disposses-" 


sion by the landlord. It has been held 
that in order to attract the special limita- 
tion provided in Art. 3, Sch, IIL Bengal 
Tenancy Act, the dispossession of the raiyat 
must be by the landlord or at his instance. 
Although there are conflicting rulings on 
the point, yet the question 15 settled so far 


ag this Court is concerned, by the Full. 


Bench decision in Gajadhar Rai v. Ram 
Charan Gope Si It is, however, contended 
that the fact that the defendants-first-party 
were declared to be in possession of the 
200 bighas by the Magistrate was evidence 
of the fact that these defendants were in 
fact in possession of the lands on the date 


of the proceeding and that they came into , 


possession. after dispossession of the plaint- 
iffs. In 


(1) 125 Ind. Cas. 565; 
788; MP LT 197; 
(FB). 


A I R 1930 Pat. 256; 9 Pat. 


this connection it is important to : 


Ind. Rul, (1930) Pati “5393 
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notice that the case of the. defendants amount to a disp osSessioa. Uhder, Art. 3,- 
was’thitihe ‘plaintiffs had. abandoned ‘their Sch. Ill, Bengal Tenancy Act, ibe learned. 
hofdings when thelands’ went’ under water- Jadge dbserving : °°" ° cai 


and) hit after" te-appeatance'in''!914 and “We canhot possibly accept the argument that” 
thoi holdige ber thea ake Bongesson of derg, was diapdiçeeein, hug nt he ay 
theif -holdinigs, ‘bug tha the Parties took course to’ the fiction of Kanen ja diana emen. 
Possession * a5“landlords tréating- the: lands whick howéver' attractive, hag tended to create much ~ 
as: thei? bakast$nd noh” as. their-raijdti confusion." ite font E ne, 
holdings. "t" thatjs 80, if* ist Clear that- “The same view was expressed én Rakhal:- 
there! Was nd dispossesgion of ‘ihe plaintiffs: Das: v. Khirode Bandhu Nandi (5). In that! 
as’ riiyats iby’ the defendants ‘adlandloids: case there was an abandonment'of the holding” 
Article’ 13; Sèh TIH, Bengal" Tenancy ‘Act; upon which the landlord took possession, The 
apbhiés,“baly'to: cases- ‘of détual disposses- tenant brought a suit for posseésion and‘ 
sion ` By “thd landlords.” ‘Tf the Possession of: it’ was held ‘that thé’ discontinuance’ of pos- 
the-tén anis “Gbabed Gh accourt of théland. ° session by: the’ plaintiff did not: amount.te:— 
sine Ys ater, and if-vafter dispossession by ‘the: landlord such as. to att- 
re‘aippeatance of: thé “latd! there wast no tract ‘the’ Operation of Art, 3, Sch, IW: 
actilal “talking: of: possession by ‘the! raiyats I am therefore’ “o£ opinion that “having re? 
and" not* dispossession’ by : the’ landlords, gard to the. fact: that there. was: no actual” 
Art. $ ‘Sch, HI; Bengal ‘Tenancy Act would Possession’ of ‘the raiyati holding by thes 
not- dpply!' In ofder that (here should bë Plaintiffs: after re-appearance; and no ac! 
dispdss sion by“ théeJandlord, there should tual. dispossession by the landlord in the- 
first’ -have’ béen possession by the rdiyat: present case, the special limitation of two’ 
but where "the plaintiff: had not taken- years under Art. 3; Sch. IU, Bengal Te- 
posssssion ‘after re-dppearance the fact that mancy'Act, did not- apply in ‘respect of - 
the! ‘defendant ` sucċeeding“in taking pos. the lands claimed in Sch. II of the ‘plait, 
session“ would not amount’ to” a “dispcsses- arid thatthe period of limitation applicable*- 
sidti within the'meaning’ of -Art.'3, Sch: IIF; is-that pr ovidéd, in Art. 7, Limitation: Act! 
Bengal ‘Tenancy’ ‘Act. Insrish Chandra-Bhé- and: as such, the sult is within’ time. It is 
dir?’ v. Brojabashi' Pramanik (2), it:wais-held contended that the claim of the: plaintiffs" 
whete’ the plaintiff-had-néver' been in posses: as-regards the lands attached under-s; 146; - 
|; the’ fact thit'the defendant hid continu- Criminal” Procéduré - Godé- is also“ barred- 
ed'in Possession’ did not amount to dispoases by “Timitatiori, The -contentión ‘of’ the -de~. 
sion within ihe meaning of Ait: 3. Similarly; fendants-appellants: is that-'the plaintiffs; 
in’Rayditi'K ania v, Panchanan Mondat(3), it: were dispossésséd'from:the Sch, MII tands at! 
was “ held?" that’ for ‘Ark: 3, Sch. TIE! least by the-beginning of January 1921, be- 
to“operate, thére mtist he actual ‘dispos- foré-the™ order under “si 146)'Ctiminal Pre-, 
session. “by: tHe landlord ofthe tenant’and- ceduré Code “was ‘passed: on July ‘8; 192T';, - 
that it- did - fot! Apply where’ °the ‘ldndlotd:' and limitation having: commenced torin: 
reftised to ‘allow the plaintiff to-také: pos: the-subseqtiént attachment will not ‘affect! 
session ofthe Tand ang thére has’ thüs. the.quéstion’ and enlarge thé: peridd'of Mi: 
been what: máy bê destribed-a constructive: mitation. If: limitation began" to run be- 
disposSessioh-by: the ‘landlord. In Paäthoð- fore “thé ‘date ‘of the order ‘of: attachment} 
Kapal w j ajnéshwiari Mg hE (4) Mookerjee; itt'is “clear ` the- Plaintiffs could!” nop 
Ag:© J ‘obser ved'that' thé term disposses? have a fresh’ start of limitation: fim the~ ` 
sich implies thé going dut of the-Person date“ of ie. subsequént attachment : see: 
in'’Bosseskion ‘atid his “being “followed into D3d° Narain. Chowdhury v, Gi Re Rè 


Possession’ by andthéy.-" In “that casé ihe Webb (6). Pe eee 
pidintiff took” a ‘leaséiof 12 kuthiis“ofland: The? questicn however is whether’ the dez : 
fr -tHe “defend ants but, they “ obtainéd: fendants bavé established * that “the -plainte 


pobsessitn ott 7 Rath as- only ` andi: thé: iffy Were’actualiy dispossessed in the begint - 
deféndints ‘agreed. to vacate the-remidining” ning of 1921. “'The--‘defendants ¥efer™ 10: 
5 "hathas-attérthrée “months The*deféhd? certain’ kabuliyais for thé Purpose» of 
ants, ‘however, cbntinugd in Possession ‘of. showing thit ° there was” sich” disa” 
thé'"5 “kathas" notwithstanding" the: léasé". possession. (His. Lordship” here consideri ™ 


and it, wib held~thas “thig ‘factdid not ed” somé of the “documents bedring < 
Plas 55; F Rave Cal: 157,480. J- onthe -point and preceeded), “As these” 
554.2 ote. Ei iene s5, D A cen TRUEST g See, es ea ees F RAT 
(3) 90.Tnd, Cas. 793; A I R 1926 Cal. 350. `° >) 125.Ind: Cas..732; AT R1930; Cals 2475, 51.014 
CSL! QoS: 64) “TERE IHO Oak 848; 32 G EE d Rul (19501 Colt 694. Bi anapi an ah 
meme i ok err ka : 


x 


ri 


„plaintiffs, 


‘admitted by 


fact of possession ‘is 
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documents bear datés prior tothe date of 
the order of attachment, the defendants 
contend that they show tHat the plaintiffs 
hid ‘been dispos sessed of their raiyati 
interest ‘in these lands ‘before the order 
of attachment. - . They thus contend that 
‘the’ actual ouster of the plaintifs toot place 
in the year’ 1920 or in the beginning of 
1921, and the attachment being in July 
1921 thee had been dispossession before 
the attachment and therefore the limitation 
of two years hegan torun from before the 
attéchment. The plaintiffs-respondents on 
tle other hand, content! that; there was 
no ‘actual ouster of the plaintiffs at any 
time before the attachment. They refer 
to: the written statement filed by the 
defendants in which they stated that the 
‘lands were attached because they were 
then jungle, sandy and waste, ‘lands. 


‘Paragraph 13 of the written statement of 


Jurawan Singh (defendant No. 1) and others 
cotitains the statement that the Sub- 


‘Divisional Officer attached the first block - 


of 400°bighas iù view of ihe fact that the 


“Jands were then jungle, sandy and wasile 


Yands. Similarly ın pare.16 of the. said 
written statement it is alleged’ that, the 800 
bighas were attached by the SuB-Divisional 
Magistrate in view of the fact that they 
were then jungle and sandy lands. The 
attached lands being’ jungle, ‘sandy and 
waste lands were not capable of actual 
possession by either party and therefore 
there was no actual possession by. the 
plaintiffs and dispossession by the defend- 
ants after the reappearance of the lands. 
The entire 1400 bighas admittedly went 
under water between 1901 and 1903 and 
the raiyats lost possession on account of 
the submersion, and it is therefore con- 


‘tended that as ‘there was no actual posses- 


sion by, the plaintiffs and dispossession by 
the defendants, Art. 3, Sch. III, Bengal 
Tenancy Act, did not apply. 

It is further contended.on behalf of the 
plaintifis- respondents that the case of 
the defendants is, that after re-appear- 
ance, all the proprietors, ‘including the 
came, into and, remained ‘in 
possession of the lands by some re-arran ge- 
ment among themselves, and thus it is 
the defendants . that the 
plaintiffs were not actually ousted from 
the lands though no doubt, itis contended, 
that’ the. possession was in (he cap icity 
of, proprietors and not of raiyats, but the 
„admitted. If -the 
parties treated the lands as bakast the 
defendants did not dispossess the raiyats 
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Plaintiffs is that 


from their holding’ -before 


$88 


and, in fact, there was no tention ito 
dispossess them, and thus itis contended 
there was no actual. dispossession., before 
the order of attachment. As regards fhe 


kabuliyats and. ‘pattas relied upon. by the 


„the tase. of ‘the 
‘these documents. came 
into--existence with the ulterior. abject. -of 


défend nts- -appellants 


preventing ‘the lands from being. attached 


by the. Magistrate i in the proceeding ‘under 


8,145, and : asa „matter of ‘fact, those patias 
‘and ‘ Rabuliyats were never acted upon.. 


The ‘learned’ Subordinate Judge has, held 
that these .documents;¢ame into -existence 
for the purpose | of the proceeding, under 
s. 145 and.that they were never acted. upon. 


‘There. is noréliable evidence on the record 


of actual possession: of the. persons with 
whom the lands: were settled or of.any 
realization.of rents from - those. persons on 
the basis of these. habuliyats, and,..paitas. 
I am therefore.of opinion that-the defend- 
ants “have'failed to. prove that,. there: was 
actual dispossessionof the. plaintiff-raiyats 
‘the: ‘order -of 
atfachment. was passed by ‘the, Magistrate. 
The dispossession of the plaintiffs, on 
account ofthe attacliment of the. lands, by 
the Magistrate was clearly not a disposses- 
sion by the defendants-landlords. I have 
already referred to the Full Bench decision 
of this Court in Gajadhar Rai v,,.Ram 
Charan Gope (l), according to which in 
order to attract the operation. of ‘Art.:3, 


‘Sch. IN, Bengal Tenancy: Act, the disposses- 


sion must be by the landlord and a dispos- 
session under an order of _ Court is not 


„dispossession within the meaning of. the 
‘article. 


Even -assuming, that the caseés 
which decide that a dispossession ofa 
raiyat at ‘the instance of the Jandlord:éven 
ifit be under process of a -Court, ‘is.a 
dispossession within the meaning. of, the 
article. are correct, it is clear ‘that in, the 
present case the dispossession as the -effact 
of the attachment cannot ‘be ‘held to bea 
dispossession ai the instance of the landlord. 
The possession both of the landlords and of 
the tenants were under consideration sot 
the Magistrate and the Magistrate anerély 
found that neither, party ‘had ‘succeéded in 
establishing its possession. In-this' view of 
the case- it is clear that no part -of the 
claim, of the plaintifisi is ‘barred ‘by. limita- 
tion and this contention of the defendants- 


appellants must therefore.be overruled. 


The, next point taken. on. behalf of the 
defendants-appellants is one of abandon- 
ment. The plea is thet the- tenanta- 
defendants abandoned their holdings soon 
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„~ after submersion when they thought that 
“ the lands were not likely to come out of the 
‘water in the near future. They contend 
that the abandonment of the holdings is 
` proved by non-payment of rent from the 
"time of submersion to the date of suit and 
by the conduct of the parties after re- 
appearance of the land. As regards 
abandonment by non-payment of rent from 
the time of submersion, it is no doubt true 
that the evidence goes to show that no rent 
was ever paid after the submersion, but 
the Nion-payment of rent under such 
circumstances cannot be treated as'evidence 
of abandonment. The learned Advocate for 
the appellants has relied upon an old 
decision of the Calcutta High Court in 
Hemnath Dutt v. Ashgur (7). This decision 
no doubt supports the contention of the 
appellants. It was held in this case that 
where land held by tenants with rights of 
occupancy was completely submerged for a 
‘number of years and during the period of 
such submersion no rent was paid by the 
tenants, the tenants had by non-payment 
of rent forfeited their rights of occupancy. 
‘But this case was dissented from by the 
Allahabad High Court in Mahzar Rai v. 
Ramgat Singh (8), where it was held that 
mere non-payment of rent when the lands 
had become submerged by the action of 
the river does not of itself determine the 
tenancy and this view was accepted as 
correct by the Privy Council in Arun 
‘Chandra Singh v. Kamini Kumar (9), where 
their Lordships observed that they did not 
find themselves in accord with the rule of 
‘law expressed in the case of Hemnath 
Dutt v. Ashgur (T) and approved of 
the decisionin Mahzar Rai v. Ramgat Singh 
(8), a8 correctly enunciating the principle 
applicable to this class of cases. The 
question of abandonment isa question of 
intention on the part of the tenant. The 
tenants had acquired a fractional propriet- 
- ary interest in the lands, and the evidence 
goes to show that they claimed to set off 
‘the rent payable to the other proprietors as 
against the rent receivable by them from 
those proprietors as raiyats. This is 
evident from thejudgment Ex. 8 ina rent 
| Suit instituted against some of the tenants, 
in whichthe defence taken was that the 
rent for the shares sued for had been paid 
_ off by set-off for rents due to the defendants 


(7) 40 894. 

(8) 18 A 280; A W N 1896, 56, 

t~- 22 Ind. Cas 317; 41 0683; 411A 32; 18 OWN 
369; (1914) M W N 175; 15M L T 182; 26 M LJ 251; 
eo LJ 243; 19Ọ LJ 272; 16 Bom. L R 323 
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as malik ofa portion of the said share 
Exhibit 3 is a written statement in the’ 
proceeding under s. 145 on behalf of Amar 
Singh and others, and in para. 3 thereof 
it is stated ihat the jama or the rent as 
stated in the record-of-rights used to be set 
off amongst the proprietors. There is no 
evidence from which an intention can be 
gathered on the part of the raiyats to 
abandon their holdings during he period 
of submersion. On the other hand, we find 
that as soon asthe lands re-appeared and 
before they became fit for cultivation, the 
plaintiffs and other raiyats claimed their 
occupancy holdings and disputes arose 
between the parties as regards possession... 
The intention therefore of the raiyais 
appears to have been to keep their 
occupancy: holdings intact. |His Lordship 
discussed the question that the conduct of the 
parties after re-appearance, in effecting a 


partition of the proprietary interest 
proved abandonment of. the raiyati 
holdings and after considering the 


contention that the plaintiffs had failed 
to prove the identity of the lands claimed 
by them with their old occupancy hold- 
ings concluded that the decree as 
prepared was correct and there could be 
no valid objection on the ground that the 
area decreed was in some cases in excess 
of the area claimed even after the amend- 
ment; that the area claimed was of the whole _ 
of the holdings as they originally stood ` 
forming the subject-matter of the 
two „criminal proceedings, and that as 
there was only a misdescription thereof with 
respect to the boundaries of the plot numbers 
of the areas and continued]. I now come 
to the case of the defendants-fourth-party. 
They are the persons with whom the block 
of 400 bighas was settled by the Receiver. 
They claim to besettled raiyats of the 
village and as such to have acquired 
occupancy rights by virtue of the settlement 
made by the Receiver. 

The possession of a person aking settlement 
of lands attached under s. 146, Criminal 
Procedure Code, from the Receiver appointed 
under that section, cannot in my opinion be 
such as to affect the rights of the person 
whose title may be declared by the civil 
Court. An attachment is made under s. 146, 
for the purpose of preventing a breach 
of the peace, and the attachment is to last 


‘until. a competent Court has determined 


the rights of the parties to the land in 
dispute or the person entitled to posses- 
sion thereof. When a competent Oourt 
has determined the rights of the parties or 
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“the person entitled to possession of the 
lands in dispute, it is the duty of the 
Magistrate to withdraw the attachment 
and to make over possession to such party. 
Any act done by the Receiver appointed 
under s. 146 during the period of attach- 
ment cannot and ought not to prejudicially 
affect the rights of the party found by the 
Court to be entitled to possession of the 
land in gispute. The settlement made by 
a Receiver of attached land can enure only 
during the period of such attachment and no 
right can be] created under such settlement 
which might prejudicially affect the right- 
ful owner of the land; otherwise it may 
lead to future complications. Suppose for 
instance, that a dispute as to possession 
of a piece of land arose between a person 
who claims the land as proprietor affirm- 
ing title to possession of the land as his 
bakast, and a person who claims the said 
land as his occupancy holding; the Magis- 
trate on account of such dispute attaches 
the land in dispute under s. 146, Criminal 
Procedure Code, and appoints a Receiver, 
if the Receiver settles the land with a 
third person who happens to be 2 settled 
-raiyat of the village, can it be said 
with any show of reason that such settle- 
ment-holder would acquire occupancy 


rights by virtue of such settlement from: 


the Receiver ? 

“Tt ib be held that he does acquire 
occupancy right the result would be 
that the claim of both the contesting 
parties would be defeated. A compe- 
tent Court may declare the land to be the 
bakast land of the landlord who may be 
declared to be entitled to possession of it, 
yet the decree made by the competent 
Court becomes infructuous if the settle- 
ment-holder can successfully set up a right 
of occupancy to the land. Similarly, if 
the competent Court holds that the party 
who claims a tenancy right as an occu- 
pancy raiyat is entitled to possession as 
such, the decree will again become 
infructuous if the settlement-holder from 
the Receiver can. set up his right of oc- 
cupancy to the land. Such a result cannot 
be held tohave been contemplated by the 
legislature in providing for the appoint- 
ment of a Receiver under s. 146, Criminal 
Procedure Code. In my opinion the rights 
of the parties in whose favour the 
competent Court may make a declaration 
cannot be affected by any act done by 
the Receiver and such party is entitled to 
possession of the land as it was at the 
time of the attachment. - 


JURAWAN SINGH v. RAMSAREKH SINGH 


567 


Tt is contended on behalf of the defend- 
ants-fourth-party that, in any event, they 
acquired the rights of an’ under-ratyat. 
Iam unable to accede’ even to this con- 
tention. The utmost that they can ask 
for, is a declaration that they are entitled 
to retain possession up to the end of the 
agricultural year in which the decree is 
pronounced by the Civil Court, but beyond 
„that, they can go no further and they are 
not even entitled toa notice to quit before 
they can be ejected. Their possession 
is merely that of a licensee or a- farmer 
and they are bound to give up possession 
an soonas the attachment is withdrawn 
as an effect of the decree of the competent 
Court. Reliance has been placed on behalf 
of the defendants-fourth-party upon an 
unreported decision of this Court in Raja 
Kamaleshwari Prasad Singh v. Biseswar 
Rai (Second Appeal No. 1044 of 1915), 
which was decided on July 24, 1916. In 
that case it was held bya Division Bench 
of this Court that the Receiver during the 
time of his management of the property 
under s. 146, was in the position of the 
party to whom the land was afterwards 
made over and everything done by him 
bound that party as an act done by the 
landlord for the time being, and it was 
held that the status of the person taking 
a settlement of the land for agricultural 
purposes from the Receiver was at the 
very least that of a non-occupancy raiyat. 
With very great respect to the learned 
Judges, I am unable to agree with this 
view. The status of such a settlement- 
holder as a non-occupancy raiyat can be 
maintained only as against the Receiver, 
if abal), and not against the rightful 
owner. f 

Reliance has next been placed upon the 
decision in Madhu v. Sabar Ali (10). That 
was an entirely different case in which 
the question raised was, whether the 
Receiver under s. 146 was entitled- to settle 
lands which had accreted to the attached 
lands after the order of attachment under 
s. 146, and it was held that he -was 
entitled to do so. The question was not 
raised.as between the person with- whom 
the Receiver had settled the land and the 
party whom the Civil Court had ultimately 
declared to be ‘entitled to the land. I 
am therefore -of opinion that the defend- 
ants-fourth-party acquired no title by virtue 
of the settlement as against the present 
plaintiffs and the plaintiffs are entitled to 


(10) 6 Ind. Oas. 177; 11 Or. L J 288;-144 OWN 
681. ‘ ‘ 
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‘possession of the lands in the condition -óf tite Dlaintiffs-respondents to tHe effect 
in which they were at the time of the thatthe appeal was incompetent inasmuch 
-dttachmént, it other words, free fiémthe as the memorandum of appeal’ had. ‘not 
“sett lement made by the Receiver. -been: sufficiently stamped, the court-fee 
_ Itis next contended that there was no paid being only Rs 15 and not upon the 
| “prayer in the o¥iginal plaint for a decree valuation óf the suit which was Rs. 6,700. 
tor delivery óf possession of the landsas In this suif ithe leArnéd Subordinate Judgé, 
Baist the déféndanté-fourth-party. In who ‘was ah officer “different from the 
pata. 11 of thé plaint, however, if was One who decided the -other suit, has held 
‘Clearly stated: that thé defendants-fouth- that tHe ‘plaintifs claim as regards the 
Party wérebound fo withdraw ‘their posses- lands-comprised‘in Séh TI of'the 200-bigha 
‘gion in favour of thé plaintiffs, and in tke block Was barred by limitation that -ag 
“application for amendment óf the plaint, regards thé ‘land's claiméd int Schs. ¥ and 
‘already teférréd .to, a prayer was made HL the plaintiffs were entitled only to a 
fór “a -décree awarding possession to the decree décléting ‘their title to the lands 
Plaintiffs as against the defetidants-fourth- in dispute which has been established and - 
party. ‘This: aniéhdrhent was rightly mof toa decree for recovery -of possession, 
allowed and thé decree for posséssion -his findtiig béing ‘that the defendanta 
‘Made against thé defendants-fourth:patly -third aiid ‘fourth parties, who had taken 
“8 Hight.  AS'the title of tHe plaintitis -séttlément of thé Schs. I and JII ‘lands, 
Hias beéù established, they are entitled -to ‘had acquired ‘thé status of under-ratyats 
‘possession of the lands as well as fo ‘the “and could -néf be ejected without a notice 
mionéy ‘held ‘in deposit “by thé Receiver to quit, The déféndanfstaypéllants there- 
‘ont account of hé profits ‘arising ‘out of ‘fore appeal against the declaration made 
‘thé laids- ih dispité singe the timé ofthe dn favour of the Plaintifis and paid a 
‘attachnieht by the Criminal Court. This court-fée of Rs. 15 only. The Subordinate 
‘disposes’ of all ‘the substantial points Judge further made a decree in favour of 
Taised in ‘the casé6. There aré, however, -the pluintiffs entitling them to recover? tHe 
‘Certain Hiinor poittts which may bè dis- “amount of rents ‘and profiis of the period 
_ Posed of ‘itt a féw words. (After disposing during which the Receiver was in possés- 
Of thesé poiñts, his Lordship concludéd), ‘gion undér the attachment which -wag 
The result is that Appeal No. 43 must be held in deposit by the Receiver, and the 
dismissed With césis- except as between contention of the respondent is that 
thé appéllanté dúd plaintifs Nos. 631071 ad valorem court-fee ought to have been 
@espondéiits) who have entered into a paid upon this. It is clear that there is 
‘compromise sand as bétween them fhe no substance in this objection. So far 
‘décreé will be iii terms of the petition asthe right of the plaintiffs to recover the 
‘filed dn November, 1939, sum held in déposit by the receiver wag 
I tiow take up Appeal No. 73 of 1929. concerned, there could be no decrée as 
This appeal arisés óùt'of Suit No.3 of 1927 against the defendants. The mere declar- 
in which the plaintiffs claimed 16 bigkas ation of title in favour of the plaintiffs 
ii: Sch. I which rélates to the 460.bigha was sufficient to entitle them to ask the 
bléck, 48 bighas in Sch. IF which relatés Keceiver to make over the sum held in 
t6 thé 200 bigha ‘lock, and 293 bighas in deposit by him to the plaintiffs. The 
Sch. IH which relates to the E00 bigha riemoraidum of appeal was therefore 
bloék involved in the tio proceedings sufficiently stamped and the appeal j$ 
under s. 145. These plaintiffs: have -ac- Competent. (After dealing wiii certain 
quiréd né anna 1] gandas proprietary Objections the judgment rroceeded 
interest in fié village. “The appéal is by to deal with the case on mérits); “Thé 
soihe of the defend ants-fourth-party, and Jéarneél Stibordinate J udgé has held that 
some of the -défénidants-{Hird-party. - Mot 6. 178, Bengal Tenancy Act, operates as a 
of the poitits ráiséd iù this appeal are bar in favour of the plaintiffs. 
thé -same ás fKosé raised in Appeal No. 43, 
Tt is necessary only fo refer to the addi- ft is contended on behalf ‘of ‘the 
tional points or such additional arguments defendants-appellants that there is noth: 
on thé common points as have been ad- ing in s. 178 to Prevent the -raiyat 
vanced if this appeal, ftom _surréndering his holding, and 
At the-outset I may dispose of the few that the agreement between the parties to 
Preliminary objections- raised on. both divide thé lands as bakasht lands and to 
sides, An objection was raised on behalf abandon the raiyati lands was an agreéniént’ 
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‘between twò sets of landlords aïd not an 
‘agreement between landlords and tenants: 
-and, therefore, :s. 173, Bengal -Tenancy Act, 
Had no application. “This contention is 
‘sound but if doés-not-affect the merits of 
‘the case. ‘(Heré ‘thé judgment dealt with 
‘thé identity of the latids claimed and pro- 
ceeded.) The next question raised is one 
of ‘lithitation. The:suit was instituted niore 

‘than si years after the order passed by the 
< Magistrate in the secdnd proceédings under 
s. 145. The claim of the plaintilts, there- 
fore, as regards the 200 bighas comprised 
in Sch. II was clearly barred .under Art. 47, 
Indian Limitation Act. 

claim to the attachéd lands, it is sufficient 
to refer tothe decision-of the -Caleutta High 

Court in Brojendra Kishore v. Sarojini Ray 
an ‘The question has been exhaustively 

ealt with in that case and I entirely agree 
with the decision therein. This is a case 
of .contifiuing wrong under s. 23, Indian 
-Limitation Act and the right to Sue accrues 
-from moment to moment so long as the at- 
tachivent lasts, and ihe. suit cannot be held 
to be barred by lapse of six years from the 
duta of the order. The decision of the 
‘Madras High Court in Raja of Venkatugiri 
v, Isakapalli Sulbiah (12), upon which 
‘reliance has placed by the learned Advo- 
‘cate ‘for the appellants, was considered in 
‘the decision òf the Calcutta High Court in 
the case just cited. Although the Madras 
Court .held- that a suit for declaration 
of title to the land was barred under 
“Art. 120, yet it was held that such bar 
affected only the remedy or relief by way 
of declaration and did not. extinguish the 
right and title of true owner to (he property 
that the right of the true owner continues, 
however, long the attachment may last, that 
the rightful owner has the right te sue for 
the. r.nts and profits accrued within the 
period of limitation and that in deter- 
‘mining the right of the true owner to the 
rents and profits his title to the land under 
attachment will have necessarily to be de- 
termined. This case therefore ‘does not 

really «help the defendants-appellents. I 
am, therefore, of opinion, that the claim..of 
plaintiffs in sofar as his right to a deciara- 
tion to the lands comprised in Schs. I 
ånd Il: are.concerned, is not barred by limi- 
fation. z : cs 
it is contended that the. claim of the 
plaintiffs. ta the lands has not been proved 
and they cannot gét a decree in respect of 
the. whole.of the khdia claimed by them. 
< (18/97 Ind-Gas. 647: 
ADIE MATO 2, 
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This point has already been dealt with in 
Appeal No. 43 and need not be coñsidered 
again. These were all the points raised on 
behaif of the defendants-appellants and 
wih the exception of the preliminary ob- 
jection as regards the defendant No..58, 
there is no ‘substance in any of the points 
raised on behalf of the appellants. 

On behalf of the plaintiffs-respcndents it 
has been argued that the decision of the 
Subordinate Judge declaring thatthe de- 
fendants-third ‘and ‘fourth-parties Shave 
acquired the status of under-raiyats and 


rejecting the ‘claim of the plaintiffs for a 


decree for delivery of possession fo them 


‘as against these défendants was erroneous 


and, -although no appeal or cross-objéction 
had been filed by the plaintiffs-respondents 
against this -portion of the decreé of the 
Subordinate Judgé, this Court ought to 
grarit thein relief and set aside thal portion 
of the decree under O. XLI, r: 38, Civil 
Procedure Code. On behalf of the defend- 
ants-appellants, it is contended that 
O. XLI, r.-33, was never intended to give 
relief to parties under thé présent cii- 
cumstanres, it gave discretion-to the Court 
of Appeal in order to furthér the ends of 
justice and not to favour one party as 
against another; and that the provisions of 
the Court Fees Act ‘and the Limitation Act 
would be defeated if the decree -of the 
Subordinate Judge is reversed in favour-of 
the plaintiffs and against the defendants 
third and fourth parties. In my opinion 
the objection raised by thé defendants- 
appellants is sound and this is not a case 
in which this Court will be justified in 
acting under O. XLI, r. 33 and reversing 
a portion :of the decree, in so far as itis in 
favour of the deféndants-third and fourth- 
parties and against ihe plaintifs. The 
result is that with thé slight modification 
as regards defendant No, 53, as Stated 
above, this appeal must be dismissed with 
costs. 
Macpherson, J.—I agree. 
N. Order accordingly. 


ALLAHABAD HIGH COURT | 
Civil Revision Application No. 987 0f 1932 
February 14, 1933 
KENDALL, J. 
RIKHI RAM AND orHExs—APPLIcaNtTs 
versus. . 
-RADHE SHIAM+O. posits Party | 
Givil Procedure Code (Act'V -of T9008}, s. 151~— 
Decree. based on :agreementhfistake: which tenderë 
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decree infructuous—Inherent power 
correct the mistake 

The Court possesses an inherent power to correct 
a mistake that will render infructuous an agree- 
ment between the parties to acase which has been 
approved by the Court and made the basis of the 
decree. Azizullah Khan v.Court of Wards, Shah- 
jahanpur (1), referred to. 

. R. A. against an order of the Munsif, 

Allahabad, dated August 8, 1932. 

Mr. Sri Narain Sahai for Mr. S. Majid 
Ali, for the Applicants. 

Mr. Ram Nama Prasad for Mr. M. L. 
Chaturvedi, for the Opposite Party. 


Order.—This application 


of Court to 


is made on 


the ground that the learned Munsif had | 


no jurisdiction to pass an order under 
s. 151, Civil Procedure Code, which had 
the effect of enlarging a passage way in 
the house of the plaintiff-opposite-party. 
The facts found by the Munsif are that 
in a partition suit the parties had come 
to an agreement under which part of a 
house was allotted to the plaintiff, and 
the house was partitioned by metes and 
bounds in accordance with that, compro- 
mise and the decree based upon it. It 
had not however been noticed by either 
of the parties at the time of making the 
compromise or by the Court in passing the 
decree that the map only allowed the 
plaintiff a passage of only ll inches wide 
with the result that this decree “would 
have made access to a big portion of the 
plaintiff's house impossible”. In these circum- 
stances the Munsif passed an order which 
purports to be an order under s. 151, Civil 
Procedure Code, directing the defendants to 
give 13 inches of land to allow the plaint- 
iff a passage of 2 feet. It is argued that 
the Munsif had no jurisdiction to pass this 
order as there was a remedy provided by 
the Civil Procedure Code, viz., an appeal 
from the decree. The Munsif has pointed 
out however that the defect in the map 
was not detected by anyone at the time 
when the decree was given, and the only way 
in which it can becorrected now is by an 
order passed by one of the special sections 
of the Civil Procedure Code, by which the 
Court has inherent power to correct mis- 
takes. Itis possible that the correction 
might be made under s. 152 or s. 153 as 
well ass. 151, but I think that there is no 
doubt that the Court does possess inherent 


power to correct a mistake that would - 


render infructuous an agreement between 
the parties which had been approved by 
the Court and made the basis of the 
decree. A Bench of this Courthas approv- 
ed the action of the lower Court in some 
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what similar circumstances in the case of 
Azizullah Khan v. Court of Wards, Shah- 
jahanpur (1). I consider that the order of 
the Munsif is an eminently reasonable one 
and that in passing it he did not act with- 
out jurisdiction. The result is that the 
application fails and is dismissed with 
costs. 
Application dismissed. 


N. 
(1) 139 Ind. Oas. 491; A I R 1932 All. 87; 54 A 
800; 1932 A L J 784; Ind. Rul. 1932 All. 567. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1061 of 1932 
May 19, 1933 
DALIP SINGH, J. 

GOPI NATH— PLAINTIFF —ÅPPELLANT 

versus 

Tar DELHI CLOTH anp GENERAL | 

MILLS COMPANY, Lro, DELHI 

AND OTHERS—DEFENDANTS — RESPONDENTS 

Trust— Descendants of founder—Right to sue for 
enforcing proper management of trust— Civil Proce- 
dure Code (Act V of 1908), s. 92. 

Descendants of the founder of atrust have an 
interest in the trust which is over and above 
that which the public generally bate or might have 
ina public trust and have a locus standi to sue if 
the provisions of that trust have not been carried out 
or have been rendered impossible of being carried 
out. Vaidyanatha Ayyar v. Swaminatha Ayyar (1), 
followed. - 

S. C. A. from the decree of the District 
Judge, Delhi, dated May 9, 193?, affirming 
that of the Subordinate Judge, Fourth Class, 
Delhi, dated March 3, 1933, 

Mr. Kishan Dayal, for the Appellant. 

Messrs. Manohar Lal, Raj Krishan and 
M. C. Mahajan, for the Respondents. ` 

Judgment.—Plaintiff in this case 
brought a suit as the adopted son 
of one Jainti Das, who had executed 
a will on April 7, 1893, by which 
he left 20 shares in the Delhi Cloth and 
General Mills Company, Limited, Delbi, 
in charge of Rai Bahadur Sri Kishan Das, 
defendant No. 4, the income arising from 
the same to be distributed over religious 
and educational-purposes at the discretion 
of the said Rai Bahadur Sri Kishan Das. 
The plaintiff further alleged that for some 
time the income arising from it was paid 
to the Hindu College but subsequently 
in 1921 the shares, which uptil then had 
stood in the name of the deceased Jainti 
Dass, were entered in the name of the 
Hindu College by defendant No. 1, namely, 
the Delhi Cloth and General Mills Com- 
pany, Limited, at the instance of Rai 
Bahadur Sri Kishan Das, defendant No. 4, 
and thaton the same day, or subsequently. 
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on March 28, 1921; the Hindu College trans- 
ferred these shares to the Commercial 
Education Trust of which the founder was 
Lala Madan Mohan Lal, the Secretary of 
the Delhi Cloth and General Mills _Com- 
pany, Limited, and defendant No. 2 in 
this suit. The plaintiff claimed . various 
reliefs in the suit as originally framed but 
before me the plaintiff has abandoned all 
„the religfs claimed, except two, namely, 
__(1) a declaration that the said twenty 
shares andthe income and interest arising 
therefrom is wagf and that Rai Bahadur 
Sri Kishan Das is its trustee; 

(2; a declaration, that the alienations 

made io the Hindu College and to the Com- 
mercial Educational Trust by whomsoever 
made are void. 
_ The defendants took up various pleas 
and the trial Court wrote a lengthy judg- 
‘ment and finally dismissed the suit on 
various grounds, inter alia holding that the 
plaintif had no locus standi tosue. 

The plaintiff went in appeal before the 
learned District Judge and, at a preliminary 
hearing, the learned Judge dismissed the 


appeal, holding that, as the only position ` 


claimed by the plaintiff was that of the 
founder’s kin, he was not entitled to bring 
-the present suit either under the terms of 
‘the Indian Trusts Act, 1882, or under the 
provisions of s. 92 of the Code of Civil 
„Procedure, because sofar as the latter was 
concerned, he had not complied with its 
terms and, presumably so far as the former 
was concerned, because he was neither a 
trustee nor a beneficiary: He, therefore, 
held that the plaintiff had no locus standi 
and as stated, dismissed the appeal. 

„_ I am unableto agree with this decision. 
Various interesting and difficult points of 
Jaw may arise in this case on the merits and 
the simple question of fact may arise 
as to whether this suit is bona fide or 


mala fide and on all those points I express. 


No opinion or decision whatsoever, but I do 
Gecide that the plaintiff on the allegations 
made in the plaint has on the face of the 
‘plaint a locus standi to bring the present 
suit. How far any finding of fact or of law 
‘arrived aton the merits might prove that 
he had no locus standi as alleged by him 
‘is a different question which I do not de- 
cide. At present I merely set aside the 
judgment of the learned District Judge 
that, on the face of the plaint the plaintiff 
has not shown’ any locusstandi. It is clear 
enough that the provisions ofs. 92 donot 
cover a suit of this nature. It would be 


remarkable indeed if in an alleged trust _ 
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the trustee and beneficiary could collude 
between themselves and no body should 
be able tointervene in order to prevent a 
misappropriation of the trust, property. I do 
not think that such isthe law. Vaidyanatha 
Ayyar v. Swaminatha Ayyar (1) 
is a clear authority for holding that des- 
cendants of the founder of a trust have an 
interest in the said trust which is over and 
above that which the public generally have 
or might have in a public trust. It is, 
therefore, clear that the plaintiff, if his 
allegations are substantiated, has got an 
interest in the proper carrying out of the 
alleged trust and, therefore, has a locus 
standi to sue, if, according to him, the pro- 
visions of that trust have not been carried 
out or have been rendered impossible of 
being carried out. s 

I, therefore, accept the appeal and re- 
mand the case back to the learned District 
Judge for disposal on the merits. Res- 
pondents Nos. 1, 2 and 3 will pay the costs 
of this appeal. Stamp on appeal will be 
refunded and the remand is under O. XLI, 
T. 23, of the Codé of Civil Procedure. 

A. Appeal accepted. 

(1) 82 Ind. Cas. 801; 47 M 884; AI R 1924 P O 221; 
5l IA 282;47ML J 361; 35ML T 189; (1924) M 
W N 749,10 O & A L R 1078; 26 Bom. LR 1121; 
20L W 803; 22A LJ 983; 400 L J 454:290 WN 154; 
26PLRI;LR6A(PO)17;10W N67 (PO), 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 261 of 1930 
October 2 1933. ‘ 
MUKERJI AND Young, JJ. 
BAL KRISHNA AND OTAERS—DEFENDANTS 
i —APPELLANTS 
versus 


DEB SINGH—P taIntiFF — 


RESPONDENT 

Debt—Acknowledgment of—Whether can 
basis of suit—Cause of action, 
original debt. 

A document which amounts to nothing but a clear 
acknowledgment of a previous debt, cannot be made 
the basis of a suit on the ground that an acknow- 
ledgment of a debt implies a promise to pay. An 
acknowledgment ofa debt does not amount to a 
supersession of the debt acknowledged, It only 
confirms the older debt, and, therefore, if anything 
has to be recovered, it is on the debt which is being 
acknowledged by the document called acknowledg- 
ment It would be a contradiction in terms to say 
that a document, which amounts only to an acknow- 
ledgment, supersedes ‘the old debt and gives rise to 
a new one. Ganga Prasad v. Ram Dayal 13), Gobind 
Das v. Sarju Das (4), Gobind Singh v. Bijay Bahadur 
Singh (5) and Abdul. Rajig v. Bhajan (6); relied 


e be made 
if to be based on 


on. | ; 5 
F.C. A. from a decision of the Sub-Judge, 
Garhwal, dated April 10, 1930, 
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- Messrs. K. N. Kåtju, M. L. Chaturvedi 
ard D. P. Uniyal, for the Appellants. 

Mr. R-C.'Ghatak, for the Respondent. 

Judgrient .—This is an appeal which 
arigés out of a suit brought by the respond- 
ent against five persons two of whom. are 
ladies in the folléwing-alleged circumstances: 
Gauri Datt and his ‘brother, Parmanand, 
were pariners and dealt in’ timber. On 
thedeath of Parmanand, his sons, defénd- 
ante. Nos. 1 to 3, went into the business 
with Gauri Dutt, and in-thé course of their 
business they borrowed money from the 
plaintiff from time to time. On August 
23, 1927, a-promissory note was executéd by 
Jai Krishna, deferidant No. 2, and it was 
subsequéntly sigried by Gauri Dutt. On 
November ‘27, 1927, an acknowledgment was 
given by one of the defendants, and on 
June 4, 1928, dtother acknowledgment was 
given by another défendant. Gauri Dutt 
‘died and His two widows, défendants Nos. 4 
‘and 5, are his heirs. The plaintiff is 
entitled to recover the money due on 
the séveral documents mentioned ubove, 
and he élaims Rs. 7,992 by the suit. 

Defendants Nos. 1 to 3 alone contested 
the suit. Defendant No. 2, Jai Krishna, 
filed á ‘compromise to which the-plaintiff 
was a party, but the compromise was never 
recorded by the Court below, because 
the other defendants did not agree to the 
terms arrived at. In the Court below it 
was found that the two acknowledgments 
produced by the plaintiff were lost from the 
record, but the Court did not come to any 
clear conclusion as to who was responsible 
for the loss. ‘Issues were struck, but import- 
ant issues were omitted. Ultimately the 
Court came to the conclusion that the 
plaintiff's case was'substantially correct and 
it should be decreed. It however confined 
its decree to the amount of Ks. 6,000, because 
‘that was the amount which the plaintiff had 
agréed to take when the compromise was 
filed. The defendants have appealed and 
the plaintiff has filed a cross-objection. 
The plaintiff urges that the compromise 
fiaving fallen through, the whole claim 
should have been decreed, as the whole 
claim has been found to be correct. 

_ For the appellants several points have 
péén taken, but: when they are considered 
they come practically to.two points. First 
of all there was po lability establishad as 
against defendants Nos. 1t0 3, and the suit 
could not be based on mere acknowledg- 
ments. On the merits it appears on the 
evidence that the business was carried on 
by the two ‘brothers, Gauri Dutt -and 
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Parmanand, and that on the death of Pays 
manand, Parmanand’s eldest son, defende 
ant No. 1, earried it on behalf of himself 
and his joint brothers, defendants Nos. 2 
and 3. The plaintiff's evidenceon this point 
is very clear and we acceptit. There are 
also other évidence and circumstances ‘to 
substantiate this case. For example, when 
the promissory note-of August 23, 1927 was 
executed, the older note that exisied was 
oné given by Gauri Dutt and Bal Krishna 
alone, yet wé find that Jai Krishna 
admitted his liability. Then again we find 
that the compromise -was being ‘filed for 
the largë sum of Rs. 6,000. We hold with 
tle Court ‘below that the money, which was 
borrowed by Gauri Dutt and Bal Krishiia 
and in respect of which the ‘promissory 
note of August 23, 1927, was éxéctted, was 
yéquired fór timber business of defend- 
ants Nos. 1 to 3 and Gauri Dütt. The 
claim therefore so far as this promissory note 
of August 23, 1927 is concerned, is-good 
and the decree of the Cottrt below mtist be 
upheld, ; k 

As regards the contenhtioh that the suit 
could not be Maintained on :mere acknow- 
ledgment of November 11, 1927, and June 
4, 1928, it seems to bea good one. Two 
Privy Council cases and two decisions of 
this Court have been cited before us. The 
Privy Council cases dre: Kalka Singh v. 
Paras Ram (1) and Maniram Seth v. Pup- 
chand (2). None of these cases touches the 
point before us, namely, whether 4 suit 
can be maintained on a mere acknowlédg- 
ment. As regards this Court, in the two 
cases, namely, Ganga Prasad v. Ram Dayal 
(3) and Gobind Das v. Sarju Das (4), it 
was definitely held that a mere acknowledg- 
ment ofa liability could not bé made the 
basis of a suit. On behalf of the respond- 
ént reliance has been placéd on two casés, 
One is Gobind Singh v. Bijay Bahadur 
Singh (5). Thé case was decided by 
Sulaiman and Niamatullah, JJ. The rese 
pondent does-get somé support for his con- 
tention from the decision of Niamatullah, J. 
But the judgment of Sulaiman, J., doés not 
go so far as the judgment of Niamatullah, . 
J., goes. It appears that Niamatullah, J., 
was of opinion that a document which 
on 22 O 434; 221A 68; 6 Sar. 545; 5 MLJ 14 
` (2) 33 34047; 3% I A 165,2 ND R1346L J 
$1; § Bom. L R5%1;10 C W N 874; 16M L J309; 
I MLT 199;3 A-L J525 (P. 0.) 

(3) 23 A-502; A W N 190°, 150. 

(4) 39.A.268; A W N 1901, 129 a A 

(5) 121 Ind “Cas. 1(8; AER 1929 All, 989; (1929) A 


LJ 1279; ‘Ind, Rul. (1930) All. 92; 52 A J6 
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amounts to nothing blik a clear acknowledg- 
ment ofa previous debt, may be made the 
basis of a suit on the ground that an 
acknowledgment of a debt. implies a pre- 
mise to pay. With all respect we are not 


able to accept this view. An acknowledg- | 


ment of a debt does not amount to a super- 
session of the debt acknowledged. It only 
confirms the older debt, and therefore 
if anything has to be recovered, it is on the 
debt which is being acknowledged by the 
document called acknowledgment. It would 
be a contradiction in terms to say that a 
document, which amounts only to ‘an 
acknowledgment, supersedes the old debt 
and gives rise to a new one, ‘There is 
another decision by the same learned Judges 
and almost the same remarks apply to that 
case. It is Abdul Rafiq v. Bhajan (4). 
Sulaiman, U. J., held that a suit could be 
maintained on what is called an acknow- 
ledgment only if it amounted to a. new con- 
tract including afresh promise to pay: sea 
his observations at p.87* We are of opinion 
that a mere acknowledgment ofan older debt 
cannot be made the basis of the. suit. 
There have been no such decisions dissent- 
ing from the older decisions which would 
requireusto refer the point to a larger 
Bench. 

The learned Judge in the Court. below 
found. that the plaintiff's case was.a correct 
one. In:this view, we think it necessary to 
give the plaintiff’ an opportunity to amend 
his plaint and. base his claim on the pro- 
missory notes on the acknowledgments- of 
which hs based. his claim. We may, note 
here that we have been asked- for this 
relief, and we are inclined to grant it. . 

The judgment of the learned Judge of 
tbe Court below, shows that the Judge has 
not proceeded totry the case in the right 
manner, Jor his benefit we would indicate 
the points that are likely toarise after the 
amendment. of the plaint and assuming that 
the defendants again contest the whole 
claim. 

[The rest of the judgment is not material for this 
report.—Ead,] Pe ot a 
D. Case remanded. 
(6) 137 Ind Cas. 217; AI R 1958 all. 199; (1932) 
A L477; 43_A 963; Ind Rul. (1932) All, 296, < 
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HOMESAWAR SINGH V, JAGËSAWAR SINGH 5174 


PATNA HIGH COURT 
Appeal from Appellate Decrees. Nos. 188. 
to 194 of 1931 
September 11, 1933. 
KULWANT SAHAY, J. 
HOMESHWAR SINGH—APPELLANT 
VETSUS | 
JAGESHWAR SINGH -— RESPONDENT 
Landlord and tenant—Suspension of rent ~Rule to 
be allowed only in exezptional cases ; 
Courts should be very careful in applying the 
rule of suspension of rent which can only be allow- 
ed in axreptional cases and unless the tenants: make 
out a strong case of suspension of rent such sus- 
pension ought not to be allowed. 
Appeal from a decision of the Additional 
District Judge, Bhagalpur, daled Septem- 
ber 20, 1930, modifying that of the Munsif, 


Madhepura, dated June 27, 1929. 


Mr. S.C. Mazumdar, for the Appellant. 
Messrs. Ram Prasad and Harnarain 
Prasad, for the Respondents. 


Judgment.—The:e appeals arise out 
of six suits instituted by the plaintiff-ap- 
pellant for realization of arrears of rent 
and for ejeciment of the defendants from 
their holding. The plaintiff's case was that 
ihe defendants in each of the six suits were 
given settlement of separate pieces of Jand 
under certain kabultyats; that they had, 
defaulted payment of rent for the years- 
1332 tothe 12 annas kist of 1335; that asthey. 
were temporary tenants and had: made 
default in payment of rent, they were 
liable to ejectment. The clain,, therefore, 
was for arrears of rent for the years. indi- 
cated adoye and for ejectment of the de- 
fendants, Thedefence of the defendants 
was that although separate kabuliyats were 
executed by the defendants in six suits; yet 
as.a matter of fact the entire area covered 
by all the six suits, namely, 97 bighas and 
odd, was settled only with one of the: de- 
fendants Sadho Singh, who was the defend: 
ant in Suit No, 3239 of 1928 which has given 
rise to Second Appeal No. 192 of 1931, and 
that the other defendants executed kabuli- 
yats merely as benamidars for Sadho:Singh; 
that Sadho Singh got a permanent settlement 
under the kabuliyais and. not a. temporary 
settlement, They further alleged that on. 
account of interference on the part of the 
plaintiff, the tenants were: unable to- culti: 
yate the land. peacefully in the years ih, 
suit.and.that, therefore, there ought tosbe:a; 
suspension of rent in respect of all: the years 
in suit. The Munsif found that the settle- 
ments-were:separately made with each of 
the defendants in each: of the suits and that 
it: had.aobt been. established {hat there wag 
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one settlement in respect of all the lands 
constituting one holding of Sadho Singh, 
the defendant in one of these suits. He 
further found that the evidence on the 
record was not sufficient to show that the 
holdings were subsequently consolidated 
with the consent of the landlord. This 
finding of the Munsif has been affirmed by 
the learned District Judge on appeal. The 
result, therefore, is that the holdings in 
dispute were separate holdings and not 
one holding. On the question of ejectment, 
both the Courts below have found that the 
settlement was not a temporary settlement 
and, therefore, the defendants are not liable 
to ejectment for non-payment of rent. 
This point has not been seriously pressed in 
these second appeals. The third point 
was the question as regards the suspension 
of rent. Both the Courts below have held 
that on account of the acts of the plaintiff, 
the defendants were unable to be in peace- 
ful possession of the land and, therefore, 
there ought tobe suspension of rent. The 
evidence on the record méntioned in the 
judgments of both the Courts below goes 
clearly to prove that there was interfererce 
on the part of the plaintiff which would 
entitle the defendants to claim suspension 
of rent. It appears that on account of some 
cattle of the defendants having trespassed 
upon the land of other tenants of the 
plaintiff, those tenants complained to the 
landlord with the result that the patwari 
of the landlord sent for the patwari of 
Sadho Singh the defendant and committed 
various acts ofinterference. There were 
several criminal proceedings under ss. 144 
and 145 of the Code of Criminal Procedure. 


There was also a murder case against 
Sadho Singh, and others. Both 
the Courts below have held that all 


these related tothe dispute between the 
defendants and the plaintiff in respect 
of ‘the holdings in dispute. There was 
therefore, clear ground made by the defen- 
dants for suspension of rent. The only 
question upon whichthe Courts below have 
differed is as regards the period during 
which‘suspension of rent should be allowed. 
Jt appears that there was a proceeding 
under s.145 of the Code of Criminal 
Procedure which was started in November 
1924. There was then the murder case 
against Sadho Singh which was started in 
March, 1925. The lands which formed 
the subject-matter of the proceedings 
under s. 145 of the Code of Criminal Pro- 
cedure were ‘attached by the Criminal 
Court inMay 1925. Sadho Singh and 


HomeSuwak SINGH V. JAGESHWa SINGH 


14910 
others, the accused persons in the murder 
case, were acquitted on December 17, 1925. 
The attachment of the lands in the pro- 
ceedings under s. 145 was withdrawn on 
October 27, 1927. The Munsif came to the 
finding that the acts of interference on 
the part of the plaintiff which would entitle 
the defendants to claim suspensiog of rent 
terminated with the acquittal of the accused 
persons in the murder case which was, 
as I have said, on December 17, 1925, and 
the Munsif was of opinion that the defend- 
ants were not entitled to claim suspension 
ofrent after that date. The learned: Dis- 
trict Judge, however, was of opinion that. 
the suspension of rent should continue up 
tothe withdrawal of the attachment under. 
8.145 of the Code of Criminal Procedure 
up to October 27, 1927, while the Munsif 
gave the plaintiff a decree for rent for the 
period from the 8 annas kist of 1333 to 12 
annas kist of 1335 the learned District Judge: 
gave the plaintiff a decree only for the 
8 annas kist of 1335. : 
On this point I em of opinion that the 
view taken by neither of the Courts below. 
can be supported. It is true that after the 
acquittal of ihe accused persons in the- 
murder casethere was no act of inter-: 
ference on the part of the plaintiff which: 
would entitle the defendants to claim sus- 
pension of rent except the fact of the- 
continuance of theattachment in the- pro-' 
ceedings under s. 145. We have, there-- 
fore, tofind out what was the subject-- 
matter of the proceedings unders. 149 or 
what was the land which was attached in. 
that proceeding. Neither of, {he Courts 
below have cometo any clear finding on 
this point. It has been found by both 
the Courts below that the holdings, the sub- 
ject matter of these suits were separate 
holdings, so that the interference on the 
part of the plaintiff as regards one of the 
holdings will not entitle the defendant in: 
the other holdings to claim suspension 
of rent. The findings of fact arrived at 
by both the Courts below would entitle all, 
the defendants in the six suits to claim 
suspension up to December 17, 1925, but 
after that period, itis only the tenant 
whose holding was attacked in the pro“ 
ceedings under s. 145 who can claim sus- 
pension of rent. The learned District Judge 
has himself pointed outthat the Courts 
should be very careful in applying the rule 
of suspension of rent which can only be 
allowed in exceptional cases and unless the 
defendants make out a strong case of 
suspension of rent such suspension ought 
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not to be allowed in the present case. The 
learned Advocates on both the sides agree 


that there is nothing on the r 
that the lands comprised in 


ecord to-show 
the holdings 


of the tenants other than Sadho Singh 


formed the  subject-mat 


ter of the 


proceedings under s. 1/5. Under the 
circumstances the view taken by the. 


Munsif would be correct in 
suits other than the s 


so far as the 
uits against 


Sadho Singh were concerned. But as: 


regards Sadho Singh who 
in the proceeding under s. 


was a party 
145, although 


we do not know that was the subject-matter 


of this - proceeding, yet having regard to 
the faci that Sadho Singh was a party 


in the proceedings, it is p 
his. holding or at least 


resumed that 
a part ofit 


did form the subject-matter of the pro- 


ceeding under s. 145. Theref 
entitled to suspension of ren 
drawal of the attachment in O 


ore he will be 
t upto with- 
ctober 1927, 


Theresult isthat the decree of the Dis- 
trict Judge will be modified in this respect 


that the decrce of the Munsif 
other than Suit No. 3239 will 


in the suits 
be restored 


and the decree of the . District J udgé -will 
be affirmed in Suit No. 3239. The appel- 
lant is entitled to his costs inthis Court 
and in the lower Appellate Court against 


the. respondents in appeals 
“ Appeal No. 192. In Appeal 

respondent is entitled - to 

against the appellant, Appeal 
- dismissed. - 


other than 
No. 192 the 
his costs as 
No, 192 being 


ON: i Deċrees modified. 


LAHORE HIGH COURT 


Full Bench 
First Appeal No. 3192 


of 1927 


February 27, 1934 
Teg CHAND, DALIP SINGH AND 
ABDUL QaDIR, JJ. ` 
On difference of opinion between 
COLDSTREAM AND JAI LAL, JJ. ` 
Musammat SARDAR BIBI — 
PLAINTIFF - APPELLANT 


versus 


HAQ NAWAZ KHAN AND ANOTHER 
— Di FENDANTS—RESPONDENTS 
Custom (Punjab)—Tribal custom followed for” 
generations—Whether can be abrogated by mere 
‘declaration—Gishkori Biloches of Sind tract of 


Jampur Tahsil of Dera Ghazi Kh 


an—Succession— 


Declaration in the course of settlement of 1920— 
Civil Procedure Code (Act V of 1908, as amended by 
Act XVIII of 1928), s. 98 (3)—Difference oF opinion in 
Division Bench—Point of difference to be stated by 
Division Bench— Letters Patent (Lahore), cl. 26. 

It is not established that the Gishkori Biloches 
of the Sind tract of Jampur Tahsil, after mature 
deliberation and with a genuine determination to 
act upon it in future, made an unanimous, or almost 
unanimous, declaration in the course of the settle- 
ment of 1920 to abrogate their long established 
custom whereby sons excluded daughters in succes- 
sion to their fatherand follow Muhammadan Law in- 
future. [p. 586, col. 2] 

A long-established custom cannot be abrogated 
by a mere declaration. The abrogation is to be 
inferred from continuous course of conduct. Jt is 
not open to a man at his pleasure to change the rule of 
succession of his property to the detriment of those 
who would have been entitled to it under the law 
by which he had been hitherto governed, except of 
course insofar as that law . allows Lim to do so 
By making a last will and testament. [p. 587, col. 
With the addition of sub-s, 3, s. 98, Civil Procedure. 
Code, made by the Repealing and Amending Act 
XVIII of 19:8, that section has no application to 
cases heard bya Division Bench of a Chartered High 
Court, whether on appea's from decrees of Subordi-- 
nate Courts or from decrees passed bya Judge of. 
the High Court on the - original side, and all 
cares of difference of opinion among the Judges: 
composing the Division Bench are governed by’ 
cl. 26, Letters Patent. The Division Bench should 
state expressly the points of difference Dhanaraju. 
v Balkishen Das Moti Lal (€) and Debi Prasad v, 
Gandhari Rai (7), referred to [p. 582, col. 2.] 


Judgment of the Division Bench >` 

Coldstream, J. - Karim Baksh, a Gish-- 
kori Biloch of Mohammadpur Diwan in 
Jampur Tahsil, Dera Ghazi Khan District, 
died in June 1921, leaving a widow Bakht: 
Waddi, two daughters, Hasina and Sardar 
Bibi, and one, son Haq Nawaz Khan. In ac- 
cordance with the customary rule previous-` 
ly followed by his . tribe and family his 
landed estate was recorded by mutation of. 
revenue papers as having passed to his 
only son, a minor Haq Nawaz Khan. The. 
mutation record remained unchallenged for 
six years until, on March 2, 1927, Sardar 
Bibi sued for possession of her share of the 
estate according to Muhammadan Law. 
Hasina was dead, Bakht. Waddi did not 
join inthe suit but was impleaded as a 
pro forma defendant. The suit was con- 
tested on behalf of Haq'Nawaz Khan, who. 
was still a minor, on the ground that the 
family followed the rule of custom accord- 
ing to which Haq Nawaz Khan was entitled 
to succeed to the whole estate. ‘It was also 
pleaded -that part of the land sued for had- 
been acquired by the minor, defendant 
after his father’s death, aE T 

It was not denied that until 1920 the Sind- 
Gishkorishadin matters of succession regu- 
larly followed the custom by which Haq. 
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Nawas Khan would have inherited the whole 
of his father’s property. ‘The plaintiff's case 
was that in 1920'when the riwaj-i am of the 
district was being drawn up to complete 
the settlement record, then under revision, 
the Gishkori Bilochesof Jampur tahsil, had, 


in answer to the question. 
“Under what circumstances can daughters inherit?” 


unanimously declared that; 

“a daughter can inherit in all circumstances whether 
her father has any male issue cr not" é 
and this reply was recorded in the riwaj-i- 
am. (A copy of the relevant extract from 
the riwaj-i-am of the Tahsil is in evidence). 
Thus, it is contended, the tribe had de- 
clared its intention of being bound by the 
Muhammadan Law of succession in future. 
To show. that this declaration had been 
given practical effect to and the old custom 
really abrogated the plaintiff cited in- 
stances of succession, after 1920; by 
danghters among Biloch tribes of this 
village and of Bolewala, a village in the 
game Tahsil. To all this the defendants 
replied that such a declaratio: could not 
alter the Customary Law which the Courts 
were bound to follow by the provisions of 
s. 5, Punjab Laws Act. They pointed to the 
fact that when Karim Bakhsh died his son 
alone was recorded as sole proprietor with 
the express approval of bis collateral Sher 
Mohammad, ‘whdse son is married ‘to 
plaintiff, and who acted as guar- 
dian of Haq Nawaz Khan and acquired for 
him the property standing in his name 
which had been added to Karim Baksh’s 
estate after the latter's death. They also 
relied on one of ‘the instances cited by the 
plaintiff where, although the deceased 
Allah Bakhsh, a Gishkoii Biloch of the- 
village, had eft two daughters on his” 
death in April 1920, all his land passed to; 
his son, it heing noted by the Revenue 
Officer that the daughters did not desire to 
take their share, Apart from these 
two instances, the validity of one of which 


is the subject-matter of tbis suit, the 


defendants could not refer to any case 
among, Qishkori Biloches of this or 
any other Sind village in which sons 


had excluded daughters in succeeding. to. 
the father's estate after 1920. i 


The District Judge held that the plaint- 
iff had not succeeded in proving that’ the 
parties were governed by Mubammadan 
Law in matters of succession and dismiss-- 
ed the suit. Against this decision the 
plaintiff has appealed. It is contended on 
her behalf that the suit should have been 


decreed’ because it was Clearly proved’ that 
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the old custom had been, intentionally. and 
effectively abrogated in favour of the 
personal law. It is not disputed that the 
onus was rightly placed upon the plaintiff, 
for, admittedly, the riwaj-i am of 1920: did 
not correctly state the then existing Cus- 
tom applicable to the parties, according to 
which Haq Nawaz Khan was entitled to 
succeed, excluding his sister and mother. 
There is a presumption that this rule of 
custom continued and it was for the plains 
tif to prove that it has been discontinued 
and replaced by the Muhammadan baw: 
16 is also admitted, as has been made 
clear already, that the plaintiff's evidence 
is insufficient to prove that the old custom 
Has been replaced by a new one, for 
obviously, the rule of succession sought to 
be enforced could not possibly. be 1egard- 
r ¿a established by long usage in 
1921. < l : 

The instances of succession put forward, 
by the plaintiff are, it follows, relied upon 
not as proof of any custom but as evidence; 
to prove that the declaration of 1920 was 
not merely an expression of a pious hope. 
but regularly acted upon. These instances 
are eight in number. They are proved by. 
copies of mutation records printed at 
pp. 49-73 of the paper book. Only four 
relate to succession in Mohammadpur; 
Diwan, and of these only two to succession’, 
among Gishkori Biloches. The riwaj-t-am.- 
entry of 1920 relates to all the Sind. 
Bilozh tribes of the Tahsil. The signa-. 
tories include six Gishkori Biloches, as 
well as men of other Biloch tribes (also a 
Pathan) and we may assume that, for the 
purposes for which these instances are 
produced, an instance in one Biloch tribe 
is as gcod evidence as an instance in 
another. Only one instance is of a time , 
prior to the mutation in favonr of the 
defendant Haq Nawaz Khan. This is the 
case of Allah Bakhsh to which reference 
has been made above: In this case there 
was a pretence of following Muhammadan 
Law but the daughters gave up their 
claim and the estate was allowed’ to pass 
wholly to the son, Thus there is no in- 
stance of a son having excluded a daugh- 
ter among any.of the Sind Biloch Gish- 
koris between 1920 and’ thé date of 
Karim Bakhsh’s death, as 

The other instance relating to Gishkori 
Biloches‘is’ that of Allah Dad of Muham- 
madpur Diwan who died in the énd of 
1921 or beginning of 1922, unmarried. Hig. 
property was divided. between his father five-- 
sixths and his mother one-sixth, There wag . 


` fhis case. 
“this village are those of Hamid, a Lishari. 


“share to the son who succeeded 
” estate 
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no contest between a son and daughter in 
The remaining instances from 


Biloch, and Hassan Khan, a Karai Biloch, 
both of whom died in 1924. The former 
was survived by his widow, a son and 
four daughters. The widow gave up her 
to the 
with the daughters, the latter 
getting lẹ-24ths. Hasan Khan left two 
widows, three sons and a daughter, In 
this case the property was divided accord- 
ing to Mubemmadan Law. This was 


“ three years after succession opened in the 


“daughter taking only 14-24ths. 
‘ case is’ of Karim Bakhsh. -He died 


` Settlement Officer. 


` no daughter. 


' herited the whole. 


` that the Gishkori Biloches or the 
Biloches of the Tahsil effectively put into 


‘ present case. 


The other four instances relate to Mauza 
Bolewala, the parties in each case being 
Gulfad Biloches, (it is a curious fact that 
no Gulfad Biloch signed the declaration 
in thé riwaj-i-am). When Ghulam Saddig 
Khan died in August 1920, his property 
was divided between his brother, sister, 
mother and step-mother according to 
Muhammadan Law. He left no son to 
dispute the succession. Gul Muhammad 
Khan died in January 19:3, leaving two 
widows, four sons and a daughter. The 
estate was divided according to Muham- 
madan Law, the son’s share being 5672 
and the daughter's 7-72. Another Gul 
Muhammad died in May 192!. Bis soa 
shared his property with the widow and 
The last 
in 
1924 but left no son. He left threesisters 
but these did not share in his property 


‘ which was divided between his widow, 
‘his daughter and two brothers. 


One witness, Rab Nawaz Khan, P. W. 
No. 3 says that all the Gishkoris who 
owned land made the declaration in 
favour of Muhammadan Law before the 
But the name of Allah 
Dad who died-in the end of 1921 of 
beginning of 1922 is not among the sig- 
natories nor is that of his father nor 


` that of his brother, Ghulam Sarwar Khan, 


P. W. No. 8. According to Ghulam BSar- 
war Khan, the only case in which Muham- 
madan Law had been followed in his 
tribe was that of Allah Dad. In this case, 
as already stated, there was no son and 
The witness goes on to say 
that the “only other case” is that of 
Allah Bakhsh. Here again, in spite of 
the existence of daughters, the son in- 
My conclusion is that 
these instances do not satisfactorily prove 
Sind 
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practice their declared abrogation and the 
Customary Law of the succession which 
they had regularly followed previously, 
On the other hand, they do appear to me 
to lend some support to Mr. Wilson’s 
introductory comment at p. 5 of his 
“Qustomary Law of the Dera Ghazi Khan 
District” regarding the 

“tacit reservation by most individual Biloches to 
abide by local prescription authorizing modification 
of the Muhammadan Law in favour of agnatic 
relationship.” 
` Assuming that there was a unanimous 
declaration by the village proprietors of 
the Gishkori or other Biloch tribe to the 
effect that they now followed Muhammadan 
Law the question narrows down simply to 
whether such a declaration compels or 
allows the Courts to give it effect, even 
if, by doing so, they do not apply to the 
parties a custom proved to have been 
applicable to them up to the time of the 
declaration. The question whether a- 
particular old custom has been replaced 
by another has more than once been a 
matter of adjudication in the Province, 
but,as has been made sufficiently clear, 
no such question is before us here, and the 
decisions cited by Mr. Badri Das in sup- 
port of his contention that custom in this 
Province is in a fluid condition, capable 
of modification and adoption to varying 
views ofa community, have no application. 
In such cases the decision must depend 
solely on the evidence produced to -prove 
the actual prevailing custom as a matter 
of fact: Anant Singh v. Durga Singh (1). 
In this case the evidence proves that un- 
til the time of the declaration the custom 
was that a son excluded a daughter. The 
Privy Council decision in Rajkishen Singh 
v. R. Surma Mozumdar (2), cibted by Mr. 
Badri Das, in which it was remarked 
that: 

“it would lead to much confusion and abundant 
litigation if the law attempted to give effect to 
usages after they had been clearly abandoned and 
the abandonment had been long acted upon” 
has no bearing on this case. In that case 
the usage in question was found to haye 
been designedly discontinued since 1790. 
In the case before us theestate had been 
enjoyed by the son to the exclusion of 
the dauzhter without question for six years. 
Mr. Badri Das has not referred us to any 
decision in which the personal law has 
been suddenly applied where custom had 


(1) 6 Ind. Oas.787; 3? A 363; 37 I A191; 140 W 
N770;12 O L J 36; 7 A LJ 704; 13 O O 163; 12 
Bom. L R 504; 8M L T 79; (1910) M W N 327; 20 M 
L J 604 (P O). : 

(2) 1 0 186;19 W R 8, 
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reviously been applicable. In Fazal 
Hussain v. Tafazal Hussain (3), on which 
-Mr. Shamair Chand relies in reply, there 
was, it is true, no question of custom 
versus personal law. It appears that ihe 
tribe of the parties in that case (Bhatti 
Rajputs of Batala Tahsil) had from time 
immemoral followed the chundawand 
rule of succession, but that in 19.1-12, 
after the succession in dispute had fallen 
in there was an attempt, at the attestation 
of the riwaj-i-am of the Tahsils of the 
District, to say that the pagwand rule 
should be followed in preference to the 
chundawand. A Division Bench of this 
Court held it proved that the custem of 
chundawand succession prevailed in spite 
of the entries in the current riwaj-i-am. 

t is contended by Mr. Badri Das that 
nothing said in that judgment can apply 
tothe present case because here we have 
a whole tribe expressing their determin- 
ation not to alter custom but to revert to 
their personal law, whichis thelaw to be 
followed if no contrary custom is appli- 
cable. Jam however unable to see force 
in this argument. The entry in the riwaj- 
i-am in the present case did not record the 
existing law but an intention to sub- 
stitute another rule of succession for the 
one existing, and the remarks in Fazal 
Hussain v. Tafazal Hussian (3), do appear 
tome to lay down the principle that when 
there isan old established custom regard- 
ing succession, an agreement by the com- 
munity to give it up and follow another 
rule, be it that of the personal law or 
another custom, cannot be enforced. 

It has been argued by Mr. Badri 
Das, who cites Mathura Natken v. 
Esu Naiken (4) in support of his con- 
tention, that to ccnfirm the lower 
Court’s finding would be to lay down 
that a custom can never be ameliorat- 
ed and to stifle social progress. But no 
such consideration arises in this case, for 
there is no reason to suppose that succes- 
sion by sons to immovable property to the 
exclusion of daughters is a social evil. The 
Courts are not concerned with public policy 
and itisonly where a custom, not altered 
.or abolished by statute or competent 
authority, is contrary tojustice, equity and 
good conscience that they are at liberty to 
reject it a8 the rule of decision. There is 
no question of progress being stifled or 
change being rendered impossible, for a 


j (3) 136 Ind. Cas. 545; AT R 1932 Lah: 222; 13 Lah. 
410; 33 PL R 105; Ind, Rul. (1932) Lah. 225. - 
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custom can always be abolished or modifieds 
just as any other law, by the legislature. 
But this power has not been delegated 
either to the Courts or to the community. 

I would dismiss this appeal with costs 
accordingly. 

Jai Lal, J.—It is not without some hesita- 
tion that Ihave decided to differ from tha 
view taken by my learned brother in this 
case. I find it difficult to say Hit his view 
is entirely wrong, at the same time the 
opposite view appeals to me more forcibly 
than the conclusion of my learned brother. 
It istruethat up tothe year 1920 the family 
custom governed the parties in the matter 
of succession but in that year all the 
Gishkoris who owned land appeared before 
the Settlement Officer and made a declara- 
tion in favour of Muhammadan Law, that 
is to say, they decided io abrogate the 
custom and to adopt the rule of succession 
laid downin the Muhammadan Law. In 
this connection the evidence of P. W. No.3, 
Rab Nawaz Khan is clear on the point and 
it has been supported by the statements 
of almost all the witnesses who gave evi- 
dence on behalf of the plaintiff, They 


‘prove that they held a consultation and 


decided to adopt the Muhammadan Law 
voluntarily. This is significant in view 
of the observations of Mr. Wilson and 
which have been quoted by my learned 
brother: jt appears that there has alwaye 
been some sort of feeling among the 
Buloches of the Dera Ghazi Khan district 
against the custom which was opposed to 
their personal law and there has been a 
growing desire to abandon it but for some 


‘reason ‘or other they were not able to bring 


it into practice. This feeling or desire wat 
probably due to religious zeal and at some 
time or other was bound to take a definite 
form which it did in the year 1920. The ob. 
servation of my learned brother that it does 
not appear that all the land owners sub 
scribed to this declaration does not affec! 
the situation because though Allah Dac 
and Ghulam Sarwar Khan did notsign it 
the latter has deposed in favour of the 
plaintiff and thus has ratified the declara 
tion and ibe estate of the latter on hi 
death was divided according to Muham 
madan Law. It may be that these tw 
men did not join in signing the declara 
tion because they considered that they wer 
amply represented by the other mal 
members of the family, in any case, there i; 
no rebuttal of the statement of Rab Nawa: 
Khan that all the Gishkoris who owne 
land made ‘the declaration’ in favour a 


Bi 
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the Muhammadan Law before the Settle- 
ment Officer. I consider,therefore, that it 
must be assumed that the decision to follow 
the personal law was of the entire com- 
munity of Gishkoris including the deceased 
Karim Bakhsh Khan. lam also of opinion 
that it would make no difference even if the 
decision were, which admittedly it was, of 
the subséantial majority of the community. 

It is true that when the inheritance in 
this case opened out on the death of Karim 
Bakhsh Khan the decision of the community 
had not been so acted upon as 
to enable the Court to hold that 
the custom had been abrogated in favour 
of the personal law by practice among the 
parties. But when the case was heard in 
the trial Court allthe instances of succes- 
sion up to that time indicated a desire to 
follow Muhammadan Law and there is not a 

-single instance in which the custom was 
followed as such. These instances relate to 
the tribes, including Gishkoris, who joined 
in making the declaration in favour of 
the personallaw. The instances of succes- 
sion after the death of Karim Bakhsh Khan 
“up to the date of the hearing of the suit, 
are, in my opinion, admissible to show that 
the declaration was made by the persons 
concerned with a determination to act upon 
‘it, and consequently it has been acted upon 
and was therefore the outcome of mature 
deliberation and a genuine desire of the 
community to abrogate the custom. ` 

The next question then is whether 
these circumstances are sufficient to 

‘establish the contention of the appel- 
lant that the custom has been legal- 
ly abrogated in favour of the Muham- 
“madan Law. In my opinion, they are. I am 
eyen inclined to hold that a unanimous 
decision of a community is sufficient to 
abrogate a custom in favour of the pe:sonal 
law; Iconsider that a distinction must be 
made between abrogation of one custom by 
another and abrogation of custom by 
personul law. In the former case it is 
necessary to provethat anew custom has 
been established by long and continuous 
usage, but in ths latter case the same test, 
in my opinion, should not be insisted upon: 
The normal presumption should be that the 
Muhammadans follow the Muhammadan 
Law, and any custom which differs from it 
.Should be deemed to be an abnormality and 
therefore a unanimous decision of the 
‘community to revert to normality should be 
sufficient. Ihave stated above that -after 


the death of Karim .Bakhsh Khan the .. 


decision of the community had been acted 


- contemplated. 


tinuous usage. 


aF 


a 
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upon; I feel that our decision if in favour 


_ of the defendant in this case, will cause, a 


great confusion by seriously affecting the: 
cases in which the succession of females 
according to the Muhammadan:Law in the 
presence of sons has already been recognis- 
ed and will practically put an end to the 
laudable decision of the community to 


- follow their personal law in preference to the 


former custom. | ae 
In my opinion, it is possible for acom- 
munity to abrogate a custom in favour of 


-the personal law by a unanimous of an 


almost unanimous resolution and if we 
were to insist on a long and continuous 
course of conduct 


there is. bound to be an interval in which 
the question will remain in a state of 
uncertainty which is not desirable or even 
Custom after all is a 
manifestation of the will ofthe community 
and the members of the community are 
bound to obey such will, but asa rule of 
prudence the Courts will not enforce it 
unless its manifestation is accompanied by 
long usage. Similarly the collective will 
of the community can abrogate the custom; 
and when the custom is abrogated, then 
necessarily the personal law . becomes 
enforcible. It would however be different, 
as I have already observed, if it is decided 
by a community to establish a fresh custom 
in place of the abrogated in which case 
before the new custom can be enforced by 
the Courts the decision of the community 
must be accompanied by long and con- 
In Rajkishen Singh v. R. 
Surma Mozumdar (2) their Lordships of the 


‘Privy Council observed as follows:— 


“Their Lordships cannot find any principle or 
authority for holding that in point of lawa manner 
of descent of an ordinary estate, depending solely on 
family usage, may not be discontinued, B3 as to let 
in the ordinary law of succession, Such family 
usages are in their nature different from a territorial 
custom, which is the lex loci binding all persons 
within the local limits in whicu it prevails, Lt is of 
the essence of family usages that they should. be 
certain, invariable, and coutinuous, and weul-estab- 
lished; discontinuance must be held to destory them, 
This would beso when the discontinuance has arisen 
from accidental causss; and the effect cannot be 
less, when it has been iatentionally brought about 
by the concurrent will ofthe family. It would isad 
to much confusion; and abundant litigation, if the 
law attempted to revive and give effect to usages of 
this kind after they had been clearly abandoned, and 


- the abandonment had ~ beea, as in this case, long 


acted upon. The:r Lordships can have no douot tnat 
in this case the special custoin of descent, if it ever 
existed, was designedly, discontinued” afier kay 
Singh’s death by- Bisnonath and .uis brothers —anu 
that in fact the estate was enjoyed by the brothers 
and by their widows according to the ordinary law 


before accepting the ` 
-resolution as enforcible in our Courts then 


~ 
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-© of succession, and on the footing that the custem 
was at an end—and not only that there was this 
enjoyment in fact,-but that the parties were registered 
in the public register, and suits were brought against 
third persons by the brothers andthe widows, on the 
_ assumption that they were co-heirs and co-sharers of a 
_joint family estate.” 

These observations, in my opinion, apply 
with full force to the present case. It is 
true that in that case asa matter of evi- 
dence their Lordships found that after the 
discontinuance of the family usage the 
parties had been following their personal 
law, still the observations of their Lord- 
ships as to the origin of the family usages 
and the authority which can abrogate them 
are important. Thereis no doubt that the 
Biloches in this case have gradually develop- 
ed the conception that they should follow 
their personal law inthe matter of succes- 
sion and discontinue the custom which is 
opposed to such Jaw, that finally this con- 
ception found its manifestation in the 
resolution or declaration and that on every 
occasion heretofore they have acted or 


attempted to act upon such resolution or ` 


declaration. It is,in myopinion, the duty 
of the Court to ratify such a decision of the 
community. In Mathura Naiken v. Esu 
Natken (4) at p. 557* the learned Judge 
observed: 

“To say that -usage is 
necessarily limit as 
word ‘usage’ which 


the rule does not 
to that sole sense of the 
A shuts out all amelioration. 
Such usage is nota law, for over it presides 
the higher usage of the community at large from 
whose approval it must have derived any con- 
ceivable original validity, and in opposition to 
which it cannot subsist... ....... e... ..And as 
- the community comes to recognize certain prin- 
ciples as essential to the common welfare,it will 
no longer lend its sanction to sectional prac- 
tices at variance with the principles thus 
recognized. It is only according to the standards 
of the Hindu Law that a usage has coercive 
force amongst Hindus; and what the Hindu law 
is, must, for the purposes of secular justice, 
depend onthe general sense ofthe Hindu com- 
munity.” i 
Again at p. 559* the same learned Judge 
observed: | 
“The custom can be entitled to recognition 
asa law, only in virtue of some power outside 
. the Court which has given it validity, and this 
must be the autonomy of the people in matters 
not withdrawn from their plastic power by 
positive legislation andthe principlesimplied in 
its enactments,” 
It is therefore obvious that it is the will of 
the community that establishes a custom and 
similarly it is the will of the community 
that abrogates a custom and for the abroga- 
tion of the custom long and continuous 
usage is not legally essential, because as 
observed by Robertson, J., in Daya Ram 
*Pages of 4 B.—[Hd,] . 
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v. Sahel Singh (5): 

"We must also recognize that Customary Law 
like other law, is a branch of sociology and must 
be in a fluid state and take cognizance of progress 
of ethical and legal notions in the community in 
which it isin force.” 

It is therefore the duty of the Courts to 
enforce the will of the community provided 
it is not opposed to express legislative en- 
aciment or to the principles of equity, 
justice and good conscience. In the pre- 
sent case the decision of the community is 
not so opposed. At the time when Karim 
Bakhsh Khan died the custom had been 
abrogated by him and his community and 
it did not therefore then exist and even by 
virtue of s.5, Punjab Laws Act, the 
Muhammadan Law governed the succession 
to the estate. 

I would, therefore, accept this appeal and 
reversing the decree of the trial Court grant . 
the plaintiff a decree with costs throughout. 

(On account of this difference of opinion 
the case was heard by a Full Bench.) 

Lala Badri Das, R. B. and Mr. Khurshaid 
Ahmad for Mr. Abdul Rashid and Mr. 
Vishnu Datia, forthe Appellant. 

Mr. Mohammad Monier for Mr. Shamair 
Chand, Messrs. Mohammad Amin, Qabul 
Chand and Saunders, for the Respondents. 

Judgment of the Full Bench. 

Tek Chand, J.—The facts of the case 
which have given rise to this reference are 
as follows: 

Karim Bakhsh, a Gishkori Biloch of 
Mauza Muhammadpur Diwan in Tahsil 
Jampur, Dera Ghazi Khan District, died 
in 1921, possessed of a large landed estate 
consisting of proprietary and mortgagee 
rights in several villages. He left him 
surviving a widow, Musammat Bakht Waddi 
(defendant No. 2), two daughters, Mu- 
sammat Sardar Bibi (plaintiff) and Musam- 
mat Hasina since deceased, and a minor 
son Haq Nawaz Khan (defendant No. 1), 
A few days after his death, mutation was ~ 
effected without objection in favour of his 
son, Haq Nawaz Khan, in accordance with 
the customary rule of succession which had 
prevailed in the tribe till 1920, whereby sons 
succeeded to the entire estate of their 
father to the exclusion of his widow and 
daughters. The defendant Haq Nawaz 
Khan has been in possession since his 
father’s death, and it is common ground be- 
tween the parties that during his minority 
a considerable area of land, described in 
detail in para. 5 of the written statement, 
has been purchased with the income of his 
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< paternal estate and this area also is in his 
exclusive possession. 

On March 2, 1927, Musammat Sardar 
Bibi, the surviving daughter of Karim 
Bakhsh, brought the present suit against 
her brother Haq Nawaz Khan for posses- 
sion of 7-32 share of the property left by 

„Karim Bakhsh as well as the lands which 
had been acquired after his death with the 
income of that property. She based her 
claim on the allegation that at the time of 
his death Karim Bakhsh was governed by 
Muhammadan Law, according to which his 
heirs were his widow Musammat Bakht 

..Waddi, his son Haq Nawaz Khan and his 
Gaughters, Musammat Sardar Bibi, plaintiff 
and Musammat Hasina. It was stated that 
Musammat Hasina had died unmarried 
and under Muhammadan Law, her share 
had devolved upon her mother Musammat 
Bakht Waddi and her brother Hag Nawaz 
Khan. It was also averred that the after- 
acquired lands must be considered to be 
owned by the heirs of Karim Bakhsh ac- 
cording to their shares in Karim Bakhsh's 
heritage as they were purchased with its 
incomes She accordingly prayed for a 
decree against defendant No. 1 for posses- 
sion of 7-32 of the suit lands. 

The claim was resisted by Haq Nawaz 
Khan minor through his mother and guar- 
dian ad litem, Musammat Bakht Waddi on 
¿the ground that in matters of succession 
the tribe of the parties is governed, not by 
Muhammadan Law but by custom 
according to which a daughter dres 
not get any share in the property of her 
father in presence of his sons. It was 
conceded that the lands purchased after 
the death of Karim Bakhsh had been 
acquired with the income of the property 
inherited from him, but it was contended 
that they must be treated as the self- 
acquired property of defendant No. 1, and 
that whether the parties were governed by 


custom or Muhammadan Law the plaintiff . 


could not claim a share in these lands. 

At the commencement of the trial the 
plaintiff's Counsel made a stalement con- 
ceding that prior to the last settlement 
of Dera Ghazi Khan district, which was 
concluded in 1920, the Gishkoris, who are 
one of the miscellaneous Biloch tribe of 
the Jampur Tahsil, did not follow 
Muhammadan Law in matters of succes- 
sion but were governed by custom, that 
the entries in the earlier riwaj-i-ams were 
to that effect, and that before 1920 there 
was no recorded instance of a daughter 
succeeding to the property of her father 
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in the presence of his sons. He stated 
however that the Gishkoris and the other 
“miscellaneous Biloch tribes“ had for a 
long time an ““inclination” to follow 
Muhammadan Law and that “they gave 
effect to this inclination” in the last set- 
tlement by making a statement before the 
Settlement Authorities that they had adopt- 
ed Muhammadan Law in matters of suc- 
cession and would theziceforward be go- 
verned by it. It was pointed out that 
those who made the statement had sign- 
ed it, and that one of these persons was 
Karim Bakhsh, whose property is in dis- 
pute in this litigation, Counsel also con- 
tended that since 1920, Muhammadan Law 
had been followed actually by the tribe. 

The defendants Counsel was also ex- 
amined and he stated that the so-calied 
declaration appearing in the Riwaj-i-am of 
the last settlement was made by six 
Gishkori Biloches only, Karim Bakhsh 
being one of them, that mone of them 
did so voluntarily but they had acted 
under the ‘influence and pressure” of cer- 
tain Muhammadan officials employed in 
the Settlement Department. 

On these pleadings the learned District 
Judge framed the following issues: (1). 
Which of the lands in suit have been 
acquired by defendant No. 1 after his 
father’s death? (2) Is plaintiff entitled to 
a share of thesame? (3). Are parties 
governed by Muhammadan Law in matters 
of succession ? 

. Afier examining the evidence produced 
by the parties the learned District Judge 
held that the lands purchased after the 
death of Karim Bakhsh were the self- 
acquired property of defendant No. 1 and 
that the plaintiff was not entitled to a 
share in them. On the main question 
covered by issue No. 3, he observed that 
there was no evidence on the record to 
support the defendant's allegation that 
certain revenue officials had induced the 
signatories to make the declaration before 
the Settlement Authorities, but he found 
that the statement recorded in the riwaj- 
i-am, had been made “under wave of re- 
ligious renaissance and zeal” which had 
passed over this district about 1920, that 
it was nothing more than a mere pious 
wish, that in actual practice there has 
been no greater readiness on the part ofthe 
members of tha tribe to follow the pro- 
visions of Muhammadan Law in preference ° 
to their. ancestral custom than there was 
prior to the last settlement, and that in 
the circumstances the declaration could 
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not have the effect of abrogating the- 


well-established custom which had long 
prevailed in the tribe, whereby sons’ suc- 
ceeded to the entire estate of a male pro- 
prietor to the exclusion of his widow and 
daughters. He accordingly dismissed the 
suit with costs. 


The plaintiff appealed to this (our, and 
the appeal was heard by -a Division 
Bench presided over by Coldstream and 
Jai Lal, JJ. Coldstream, J., agreed with 
the District Judge in holding that the 
entry in the riwaj-i-am at best recorded 
an intention- to substitute Muhammadan 
Law for an old established custom and 
that it had not been satisfactorily estab- 
lished that the Gishkoris or the other 
. Biloches of the Sind tract of the Jampur 


> Tahsil had effectively put into practice 


their intended abrogation of the Customary 
Law of succession, which they had re- 
gularly followed previously. He was ac- 
cordingly of opinion that the Courts could 
bot give effect to the entry in the riwaj- 
ieam and held that the suit had been right- 
ly dismissed. Jai Lal, J., on the other 
hand, found that the declaration before 
the Settlement Authorities was the outcome 
of mature deliberation and a genuine de- 
sire of the community to abrogate the 


custem and was made to the persons con-. 


cerned with a determination to act upon it. 
On the evidence the learned Judge found that 
the Gishkoris and the other Biloch tribes, 
on whose behalf the declaration purported 
to have been made in 1920, had given effect 
to itin actual practice and on the question 
of law involved in the case he expressed the 
opinion that it was: 
“possible for a community to abrogate along 
established custom in favour of the personal law by 
a unanimous or almost unanimous resolution and 
that it was not necessary to insist on a long and 
continuous course of conduct before ac- 
cePting the resolution as enforcible by the Courts.” 

He accordingly disagreed with: the con- 
clusion of the District Judge and held that 
the appeal should be accepted and the 
plaintifi’s suit decreed with costs throughout, 
On this difference of opinion between the 
Judges composing the Division Bench, the 
papers were laid before the learned Chief 
Justice under cl. 26, Letters Patent, and 
he directed that in view of the 
importance of the questions in- 
volved, the case be heard by a Benchof 
three Judges. Tho present Bench has 
accordingly been constituted to hear the 
Gabe. 

Before dealing with the points which have 
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been argued before us by the learned Counsel 
for the parties it is necessary to point out 
that the reference to this Bench was defective 
inasmuch ag the provisions of cl. 26, Letters 
Patent, had not been strictly complied 
with. It is now well-settled that with the 
addition of sub-s. 3, s. 98, Civil Procedure 
Code, made by the Repealing and Amend- 
ing Act, XVIII of 1922, that section has no 
application to cases heard by a “Division ` 
Bench of a Chartered High Court, whether 
on appealsfrom decrees of Subordinate 
Courts or from decrees passed by a Judge 
of the High Court on the original side, and 
that all cases of difference of opinion 
among the Judges composing the Division 
Bench are governed by cl. 26, Letters Patent: 
see Dhanaraju v. Balkishen Das Moti 
Lal (6) and Debi Prasad v.  Gandhari Rai 


a 


(7). That clausereads as follows: 
WA OR and if such Division Bench is composed 
of two... ...... Judges and the Judges are divided 


in opinion as to the decision to be givenon any 
point, they shall state the point upon which they 
differ, and the case shall then be heard upon that 
point by one or more of the other Judges and the 
point shall be decided according to the opinion of 
the majority of the Judges who heard the casa includ- 
ing those who first heard it.” . 

In the case before us the points of 
diference between the learned Judges 
of the Division Bench have not been stated 
expressly and io this extent the reference 
is defective. These points are however 
apparent from their respective judgments, ~ 
and Counsel for both sides agreed before us 
that ib was unnecessary to remit the case 
to the Division Bench to have the question 
formally drawn up. Accordingly at the 
commencement of the hearing, ihe points 
requiring decision by the Bench were 
formulated by us, withthe concurrence of 


both parties, as follows: 

“(1) Whether in the -course of the settlement of 
the Dera Ghazi Khan district, which was concluded 
in 1420, the miscllaneous Biloch tribes (including 
Gishkoris) ofthe Sind tract of the sampur Tahsil, 
after mature deliberation and with a genuine— 
determination to act upon in the future, made a 
unanimous or almost unanimous, declaraticn to follow 
Muhammadan Law in matters of succession, in abroga- 
tion of the custom wiich they hed been following 
before that date, whereby sons excluded daughters 
in succession to the property of a male proprietor ? 
(2) lf so, whether the declaration had the effect of 
abrogatiug the pre-existing custom and making the | 
tribes, or the individuals who made the declaration, 
bound by Muhammadan Law in matters of succession? 
(;) Whether in the event of it being Leld that suc- 
cession to Karim Bakhsh’s estate is governed by 
Muhammadan Law, the plaintiff is entitled to ashare 


» 
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> in the property acquired after his death with the 
income of the estate left by him?" 

Before considering the first question it 
seems necessary to point out that the two 
principal tribes inhabiting Dera Ghazi 
Khan district are the Biloch and the Jat. 
Of these the Jats (unlike their tribesmen 

_of the Punjab proper, who are a pre- 
eminently custom-following people) have 
been observing in this district the rules of 
Muhammadan Law in matters of succession 
and have generally recognised the rights 
of widows and daughters to sneceed along 
with sons. But an entirely different rule of 
succession has prevailed among the Biloches 

* especially those of Jampur Tahsil, They 
appear to have been uncompromising cham- 
pions of the rights of males, and there 
is no room for controversy that among 
them, at least from the annexation of right 
up to the last settlement, the position of 
the widow generally resembled that assigned 
to her under the Punjab Customary Law, 
and in the presence of male descendants 
daughters took no share. The earliest re- 
cord of the custom of these Biloches 
is to be found in Tupper’s Customary Law, 
Vol. II, pp. 257-60, where copious extracts 
are given from the records compiled by Mr. 
Ryter in the course of the settlement of 
1875. It is stated at p. 259 of that book 
that in general, notwithstanding the rules 

_of the Muhammadan Law, daughters, in 
the presence of male descendants, did not 
take any share. He has mentioned special- 
ly the custom of the Biloches of Jampur, 
amongst whom daughters do not get shares, 
nor have they ever claimed them. 


- The next official record is the riwaj-i-am 
compiled by Mr. Diack in the settlement 
of 1895,in which it is stated in answer to 
quesiions Nos. 28 and 40, that: 

“the general custom among Biloches is that if there 
are sons, they inherit and the widow and daughters 

_are entitled to maintenance only.” 

“Admittedly there is no recorded instance 
of a departure from this custom right up to 
the termination of the last settlement in 
1920. In his introduction to the Customary 
Law of the district, Mr. Wilson, under 
whose supervision the settlement operations 

. were conducted, stated that : 

“nowadays the Jats without any exception prefer 
to follow Muhammadan Law, and no Jats living among 
the organized Biloch tribes have come forward to 
testify to their observance of the Biloch custom " 


With regard to Biloch tribes he observed, 
that they followed their own customs in 
matters of inheritance but some of them, 
including the miscellaneous tribes of the 
dampur Sind, Tee oft o 
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“now profess to incline towards the adoption of 

Muhammadan Law in matter of succession." 

He, however, expressed the opinion that 

this in¢lination was’ - f f 

“a thing of a very recent date and is more of the 

nature of a pious wish than a profession of actual 

faith” A J ` 

In support of this conclusion Mr. Wilson ` 
has cited the instance of the Leghari Bilo- 

ches who, at the instance of their young 

Chief, had declared their preference for 

Muhammadan Law. Their Tumandar was 

apparently a religious man, and explained 

that it was ‘due to, and was the due of reli- 

gion” that they should follow the Shara and 

discard the custom which his ancestors and 

those of his tribesmen had been following 

for generations. Some other Leghari Bilo- -: 
chés followed him in making similar state- 
ments, apparently little realising their 
implication. In order to test this,; Mr. 
Wilson interrogated some of the muqaddims 
of this tribe and in answer to the very ‘first 
query, one of them stated : 

“Tf my wife leaves me and under these new ideas 
succeeds to some property in her own right, I, as the 
first husband, should solely inherit.” : 
When asked why brothers and daughters 
and sisters had not inherited in the past, 
they stated that f 
“the femals had made an understood bakhshish of 
their shares, if any.” 

Mr. Wilson was of opinion that the 

“magic and novelty iof being religious, and the re- 
pugnance in communal conclave to hold lightly the 
things that are of God, had completely captured 
the collective consciousness of certain tribes as 
manifested in the attestation and that most indivi- 
duals had made a tacit reservation to abide by local 
prescription authorizing modification in favour of 
agnatic relationship, indubitably where there are sons, 
and not excepting the cases where there are no song," 

The Gishkoris of Jampur Tahsil, with 
whom we are concerned, in this case, do not 
belong to a separate tuman. They are des- 
cribed as One of the miscellaneous Biloch 
tribes living in the Sind tract. This tract 
is said to be about forty miles long and 
eight or ten miles wide. It is important 
to note that in this part of the country there 
are no “village communities” of the type 
found in the Punjab proper and Northern 
India generally. Here the village is a for- 
tuitious aggregation of independent units. 
As pointed out inthe District Gazetteer 
(p. 76) in the Sind tract this unit is the well, 
i.e, the well and the land irrigated by it; 
and in the Pachad itis the area included 
within the irrigation embankment. Several 
of these wells or embankments, as the case 
may be, are collectively called a village 
and are lcoked upon as forming one com- 
munity, but they are not, properly speak- 
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ing, sub-divisions of a village, but a series 
of proprietary units not really in any way 
knit together but thrown into association 
either by the necessity for mutual protection, 

_sor, still more often, by the accident of 
having been included for administrative 
‘purposes within a common village bounda- 
ry. There does not therefore exist in these 
villages the same homogeneity and com- 
pactness as one finds in those of the Punjab 
proper, nor (except in the case of tuman- 
dars, whose relations with the people of 
their respective tumans are of a wholly 
different type) can the so-called leading men 
of locality claim to speak on behalf of the 
members of a particular tribe, living in 
hamlets scattered over a wide and extensive 
area, with the same authority as lhe 
“elders” of a Punjab village. 


Such being the composition of these 
tribes and such the type of men constitut- 
ing it, it is very necessary to ascertain, 
with as much exactitude as is possible, 
the circumstances in which the statements 
in question were made in the course of 
the settlement, that certain tribes had de- 
cided to abrogate their long-established 
customs in favour of the personal law, 
and also to examine the credentials of 
the persons, who claimed to speak on be- 
half of all the “miscellaneous Biloch tribes.” 
The evidence on the record bearing on 
this point is unfortunately very meagre., 
The .only document produced is an extract 
from the entry in the riwaj-t-am of the 
Jampur Tahsil (see p. 47 of the paper 
book), where to an ill-embracing question 
as to the circumstances in which dau- 
ghters inherit, the answer of the miscel-. 
laneous Sind Biloches is recorded as be- 
ing the same “as given by the Jat tribes.” 
Along with this was produced a copy of 
the list of the names of the signatories, 
attached to the riwaj-i-am being 22 in 
number of whom 6 are Gishkoris. There 
is no indication in this document as to 
what authority these persons had to speak 
on behalf of their respective tribes. Was 
it their own wish which they were seek- 
ing to impose on all the families of 
Biloches and individuals living in this 
vast area? orhad they duly ascertained 
the wishes of the tribesmen before? If 
so, when, where and under what circum- 
stances was this done? Had any pan- 
chayats or meetings been convened for 
the purpose, and the momentous decision 
taken with full realisation of its implica- 
tions? If so, was there unanimity among 
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those present or was it only the opinion- 
of the majority which prevailed ? Again, 
were females and minors, who might be 
materially affected by the proposed change, ` 
properly represented or were any other 
steps taken to safeguard their interests ? 
These are all pertinent and important 
questions, to which no answer is afforded 
by the evidence on the record. Mr. Badri 
Das referred us to the oral testimony of 
the plaintiff's witnesses, but this consists 
of bald statements that in the Settlement 
of 1920 the aforesaid declarations to. 
follow Muhammadan Law were made. 


I 


< 


They give no details whatever as to when ~ 


and under what circumstances the de- 
cision was arrived at and their evidence 
is of no real assistance in solving thé 
difficulties pointed out above. A 
In order to ascertain defihitely what the. 
persons who appeared before the Settle- 
ment Authorities had actually stated, we 
postponed the decision of the case and 
had an enquiry made from the office of 
Dera Ghazi 
Khan, if the original setilement records, 
from which the answer as given in the 
riwaj-t-am had been compiled, were still 
But the reply was in the ne- 


gative. We also . sked Mr. Badri Das if, 


in the event of further enquiry being `` 


ordered, his client would be able to pro- 
duce evidence which might supply the `> 
lacuna in the pre-ent record, but he frank- 
ly stated that further ebquiry was not 
likely to serve any useful purpore. He 
argued however that since the completion 
of the -last settlement the miscellaneous: 
Biloches of the Sind tract have uniform- 
ly followed Muhammadan Law and that 
this is a clear indication that the “de- 
claration” at the settlement had been 
made sincerely and with a genuine desire 
to abrogate the pie-existing custom. But 
after hearing him at length and examin- ^ 
ing the record [do not think that the evi- 
dence justified this contention. 

Taking ‘first the cases of succession 
among the Gishkoris, with whom we are 
really concerned in this case, we find that 
in April 1920 one Allah Bakhsh Gishkori of 
Muhammadpur Diwan died, leaving a son ` 
and two daughters, but the entire estate 
was mutated in the neme of the con. In 
my opinion, the greatest importance 
attaches to this instance, as it occurred very 
soon after the tribe is alleged to have 
taken the alleged unanimous decision to, 
abrogate custom. It is however highly . 
significant that in the very first case of 
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succession Muhammadan Law was not fol- 
lowed, but the estate devolved according 
to the old established custom. The plain- 
tiff's witnesses have attempted to explain 
this away by saying that the “daughters 
voluntarily gave their share to their bro- 
thers.” None of the daughters has how- 
ever given evidence in support of this as- 
gertion and it is difficult to say if it is 
true: any case, the explanation can 
hardly be considered to be satisfactory . 

Tn 1921, Karim Bakhsh, father of 
the parties died, and though the 
plaintiff was a grown-up married woman 
at the time, her own father-in-law Sher 
Muhammad, acting as the guardian of 
Haq Nawaz defendant, the minor son of 
Karim Bakhsh, got mutation of the whole 
property effected in his name. No protest 
appears to have been made by any one 
for six years, and it was not till 1927, after 
Sher Mohammad had been removed from 
the guardianship of the defendant in pro- 
ceedings under the Guardians and Wards 
Act, that the present suit was instituted. 
In the meantime Sher Mohammad had 
purchased an extensive area of land from 
various persons with the income of the 
estate left by Karim Bakhsh and got the 
whole of it entered in the name of Haq 
Nawaz. 

The next case of succession among the 
Gishkori Biloches, proved on the record, 
is that of Allah Dad, a cousin of Karim 
Bakheh, who died childless in the winter of 
1921-22 and his property was mutated in 
favour of his father and mother in the pro- 
portion of five-sixths and one-sixth. There 
no son or daughter and the instance is not 
directly in point. 

The witnesses examined by the plaintiff 
were unable to cite any instance in which 
Muhammadan Law was actually followed 
among the Gishkoris. Some of them (e. g., 
P. W. No. 3, Rab Nawaz Khan and P. W. 
No. 8, Ghulam Sarwar Khan) boldly assert- 
ed that since 1920 the Gishkoris had been 
observing the rules of Muhammadan Law. 
Tn cross examination they admitted however, 
that the only instances were those of 
Allah Bakhsh and Allah Dad, but as has 
been shown already, in neither of these 
cases the daughters actually took a share. 
The evidence of these witnesses, discloses 
the significant fact that all the Gishkoris of 
Jampur Tahsil had not decided to adopt 
Muhammadan Law. It appears that the 
Gishkoris of Pachad were still sticking to 
their old customs, and to explain away 
this damaging fact one of the plaintiff's 
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witnesses stated that the Gishkoris of Bind 
had no “‘affinity” with those of Pachad. 
Tt will thus be seen that, so far as the 
Gishkoris are concérned, there is not asingle 
instance of the succession of a daughter . 
along with a son, and at any rate, in this 
tribe the course of conduct from 1920, in- 
stead of proving the plaintiff's contention 
lends support to Mr. Wilson’s view that 
the so-called declarations had been made. 
under the “magic and novelty or being re- 
ligious” and was subject to a “tacit reser- 
vation to abide by local prescription 
authorising modification of the Muhammadan 
Law infavour of agnatic relationship.” 
Before concluding this part of the case, it 
seems necessary to refer briefly to the 
instances of succession among other 
Biloch tribes of the Sind tract, on which 
reliance was placed by Mr. Badri Das,” 
Four of these are of Gulfad Biloches of 
Muaza Bolewala. Twoof them however are 
of no assistance to the plaintiff as in 
neither case wes a son alive at the. 
time of the death of the last male-holder. 
Ghulam Siddiq Khan died in August 1920 
and his property was divided between his 
uncle, sister, mother, and step-mother. It 
will be observed that succession was not 
in strict accordance with Muhammadan 
Law, under which a step mother does not 
inherit at all. It also appears that the 
shares taken by the others were not accord- 
ing to Muhammadan Law. The second 
instance from Bolewala is that of Karim 
Bukhsh Gulfad Biloch, who died in 1924, 
leaving no son but a widow, two daughters, 
two brothers and three sisters, all of whom 
were entitled to inherit the property under 
Muhammadan Law. But the sisters did 
not take anything at all, it being stated 
that they had “voluntarily given it up.” 
The other instances from Mauza Bolewala 
are of Gul Muhammad son of Mutta Khan 
and another Gul Muhammad, son of Imam 
Bakhsh, both Gulfad Biloches, whose prop- 
erty was divided between sons, daughters 
and widow according to Muhammadan Law. 
The mutation papers placed on the record 
are incomplete and it is by no means clear 
if all the persons concerned had consented 
to division according to Muhammadan 
Law. Moreover the mutation in both these 
cases, as well as in the two instances of 
Leshari and Karai Biloches from Muham- 
madpur Diwan, were effected in 1923 ‘and 
1924, four years before the institution of 
the present suit. They are therefore all 
too recent to be ofany realhelp. Suits to 
contest them are well within time and Mr, 
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Shamair Chand stated before us that in 
some cases the parties who had been affect- 
ed adversely by the mutation had actually 
raised disputes. But be that as it may, 
it is clear that even among the Biloch 
tribes of the Sind tract, other 
than the Gishkoris, Muhammadan Law 
has not been uniformly followed since 
the last settlement and their course of 
conduct between 1920 and 1927, so far as 
jt is relevant ‘to the issue before us, has 
not been such as can lend support to the 
plaintiff's contentions. 

After careful consideration of the 
materials on the record, I fully agree with 
the conclusion of the learned District Judge, 
whois a Muhammadan Officer of experi- 
ence and to whose opinion Iam inclined 
to attach considerable weight in this matter, 
that the persons whose signatures appear 
in the viwaj-i-am had made the statements 
before the Settlement Authorities “under 
the wave of religious renaissance and zeal, 
which had passed over this District about 
1920,” that the Laghari Chief had taken the 
lead in the matter, and that the other 
“leading” Biloches ‘‘did not have the 
courage to openly profess that they would 
not submit tothe Muhammadan Law and 
made the declaration merely to show that 
they were as good Muhammadans as their 
Jat neighbours.” 

I therefore, hold that it has not been 
established on the present record that the 
Gishkori Biloches of the Sind tract of 
Jampur Tahsil, after mature deliberation 
and with a genuine determination to act 
upon it in future, made a unanimous, or 
almost unanimous, declaration inthe course 
of the Settlement of 1920 toabrogate their 
long established custom whereby sons 
excluded daughters in succession to their 
father and follow Muhammadan Law in 
future. I would accordingly answer the first 
question in the negative. 

7 On this finding of fact, the point of law 
covered by the second question, as to the 
legal effect of the alleged declaration on 
the tribe as a whole, does not arise, and it 
is not necessary toenter upon a considera- 
tion of the arguments addressed by learned 
Counsel for the parties in support of their 
respective contentions inthis behalf. The 
question however remains as to what was 
the effect of the declaration by Karim 
Bakhsh so far as inheritance to his own 
property is concerned. Mr. Badri Das 
urged that, evenifit be held that Karim 
Bakhsh and his co-signatories had no 
authority to speak on behalf of all the 
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Gishkoris and other miscellaneous Biloches 
living inthe Sind tract soas to bind the 
members of their respective tribes, 
cession to the property to each individual 
signatory should, in any case, be regulated 
according to his expressed desire to follow 
Muhammadan Law. 

The learned Counsel conceded that it is 
not open to an individual, whose family or 
tribe had for generations followed @ustom, 
to suddenly give up that’ custom and adopt 
another totally different custom by merely 
making a declaration tothat effect. But he 
contended that such an individual could 
abrogate the old custom in favour of the 
“personal” law, 2. e., the lawofthe religion 
to which he belonged. No authority direct- 
ly in support of this proposition was cited 
but reliance was placed largely on certain 
observations of their Lordships of the 
Privy Council in the well-known case of 
Abraham v. Abraham (8). That was how- 
ever acase hetween the descendants of a 
convert from Hinduism to Christianity and 
the particular question which their Lord- 
ships had to decide was, whether, having 
regard to the course of conduct of the 
members of the family since its conversion, 
its members could be regarded to have 
“formed as undivided family in the sense which 
those words bear in the Hindu Law, with reference 
to acquisition, improvement, enjoyment, disposition 
and devolution of property”, 
and whether the self-acquisitions of one 
of them could be shared by his brothers, 
as they were his co-parcencers. In consi- 
dering this question, their Lordships 
reviewed at great length the position-of 
converts from Hinduism to Christianity 
and held that on conversion such a person 
“may renounce the : 
“old law by which he was bound, as he had 
renounced hisold religion, or if he thinks fit, he 
may abide by the old law, notwithstanding be has 
renounced the old religion". 

Their Lordships found on the evidence 
produced in that case, tnat though the 
ancestors of the parties, who had first 
embraced Christianity, had for some time 
followed the rules of Hindu Law, the family 
had drifted away from them for a long time 
and that their course of conduct for at least 
twenty years preceding the time when the 
succession in question opened out, clearly 
showed that they had adopted the manners 
and custom of “East Indians” and were 
no longer bound by Hindu Law. It was 
accordingly held that the alleged ‘‘undivid- 
ed family” did not exist and the rule of 


(8)9 MIA195:1 WRPO1I;1 Suther £01; 2 Sar. 
0(P 0). 
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survivorship didnot apply. At p. 246* 
their Lordships clearly laid down that 
they entertained no doubt that: 

“it wag not competent to parties to create as to 


property any new law to regulate the succession to 
it abintestato.” 


They observed no doubt that :, 
“customs and usages asto dealing with properly 
unless their continuance be enjoined by law, as 
they are adopted voluntarily, so they may be 
changed oplost by desuetude,” 


This does not mean that-a long establish- 
ed custom can be abrogated by a mere 
declaration. On the other hand, it seems 
to follow that the abrogation is to be infer- 
red from continuous course o’ conduct. I 
cannot therefore find anythingin Abraham's 
case (8) which would support Mr. Badri Das’ 
contention. 

The learned Ccunsel -also relied on 
another decision of the Judicial Committee 
in Raj Kishen Singh v. R. Surma 
Mozumdar (2), but in that case too it had 
been proved that the custom in question 
had been abandoned by the concurrent will 
of the family as evidenced by a long 
course of conduct extending over forty 
years. 

After careful consideration I find myself 
unable to hold that it is open to a man at 
his pleasure to change the rule of succes- 
sion of his property to the Zetriment of those 
who would have been entitled to it under 
the law by which he had been hitherto 
governed, except of course in so far as that 
law allows him to do sohy making a last 
will and testament. In my opinion this 


contention also fails and must be 
rejected. 
In view of what has been stated above, 


the thi:d question does not arise and need 
not be answered. 

For the foregoing reasons, I would dis- 
miss this appeal but having iegard to all 
the circumstances I would leave the 


parties to bear their own costs through- . 


out. 
Dalip Singh, J.—I agree. 
Abdul Qadir, J.—I agree. 
N. Appeal dismissed. 


*Page of SMI A—[Hd.] 


HARNANDAN PRASAD V, KAMTA PRASAD 


587 


ALLAHABAD: HIGH COURT 
Second Civil Appeal No. 103 of 1933 
October 23, 1933 
SULAIMAN, C. J., AND Bennet, J. 
Munshi HARNANDAN PRASAD— 
PLAINTIFF—APPELLANT 
versus 
Rai Bahadur Babu KAMTA PRASAD 
KAKKAR AND ANOTHER—RESPONDENTS 

U. P.. Municipalities Act (II of 1916), ss, 92, 45, 
43—Elections—Members qualified to vote recording 
wotes—Vote, if valid even when given to disqualified 
person— Majority’, significance of—Election of 
Chairman—anction of Government—Previous sanc- 
tion, if necessary--Civil Government fleader receiv- 
ing monthly pryment for giving legal advice to Local 
Officers outside Court hours—Whether a salaried 
Government servant. 

Saction 92, U. P. Municiprlities Act, provides that 
all questions shall be decided “by a majority of 
the votes of the members present and voting’ and 
this rection applies to all questions that may come 
up before a meeting of the Board and not only to 
the election of the Chairman, Vice-Chairman etc, 
There is no justification for extending the English 
Common Law rule to votes of Municipal members. 
So long as the member himself isduly qualified to 
yote and records avote, he is a member ‘ whois 
present and voting ". The fact that the person for 
whom he votes turnsout to be a disqualified person 
would render his vote useless, but it would not be 
accurate to say that the voting itself was not valid. 
The vote was good, but it was futile inasmuch as 
it bas been wasted or thrown away. Section 92 
requires that more than half the members who are 
present and are recording their votes on the ques- 
tion put should bein favourof it; otherwise it 
would not be duly carried. [p. 592, col ?.] 

As the word “ majority ” of the votesis used and 
not the greater number of votes, the Legislature 
obviously intended that there should be only one 
question put at a time and not that votes should be 
asked for on two separate questions put simultare- 
ously [ibid] 

Ter Sulaiman, C. J.—The sanction of the Goverr- 
ment must exist at the time when the election of 


the Chairman takes place The election itself is 
prohibited without such sanction [p 595, col, 
2] 


Per Bennet, J.—S 45, U.P Municipalities Act 
does not require that the sanction should be pre- 
viously obtained. Sanction given subsequently is 
sufficient [p 593, col. 2.] 

Where the Civil Government Pleader of Allaha- 
bad, the defendant received Ks. 50 per mensem for 
giving legal advice to Local Office outside Court 
hours : 

Held, that although the amount he received for 
work outside Court was salary, yet, he was not a 
‘salaried servant of the Government’ within the 
meaning of s. 43. |p 591, col.2] 


S. A. from a decision of the Second 
Additional Subordinate Judge, Allahabad, 
dated December 23, 1932. 

Messrs. P. L. Banerji and Gopi Nath 
Kunzru, for the Appellant. 

Dr. K. N. Katju and Messrs. 
Prasad Zutshi and R. 
Rspondents. 

Bennet, J.—This is 


Ladli 
N. Basu, for the 


a second appeal 
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brought by the plaintiff Mr. Harnandan 
Prasad, Advocate, against defendant No. 1 
Rai Bahadur B. Kamta :Prasad and de- 
fendat No. 2 the Municipal Board of Al- 
lahabad. The plaintiff sued for an injunc- 
tion restraining the defendants from inter- 
fering with the plaintiff's right of exercis- 
ing the powers of Chairman of the Munici- 
pal.Board. The main defence was that 
defendant No.1 and not the plaintiff had 
been dvly elected Chairman. _ The Munsif 
dismissed the suit of the plaintiff and the 
Subordinate Judge dismissed the appeal 
of the plaintiff. The first ground of ap- 
peal is: | 

“Because both the Courts below having. held 
that the defendant Kamta Prasad Kakkar was 
disqualified from being elected Ohairman, the 
plaintiff being the only candidate, must in 
law be deemed to have been elected.” 

The facts found by the lower Court 
are; 

“In the meeting of March 7, 1932, the name of 
the defendant Mr. Kamta Prasad was proposed first 
and duly seconded. The name of the plaintiff 
Mr. Harnandan Prasad was next proposed and 
seconded. At thismeeting 28 members voted for 
Mr. Kamta Prasad and6 voted for the plaintiff, 
Mr. Kamta Prasad was accordingly declared elected, 
and this election was admittedly sanctioned by the 
Local Government by a G. O. dated March 11, 
1932 “n 
And further the lower Court found; , 

“In the present case Mr. Harnandan Prasad got 
6 votes and the other 26 (28) members present 
in that meeting voted for another person Those 
26 (28) votes were in form and substance against 
.Mr. Harnandan Prasad and he, therefore, could 
not be deemed tohave been elected. That is, 
“the special resolution proposing his name was 
lost. In fact-there were two special resolutions, 
In one the name of the _ plaintiff was proposed 
and in the other that of defendant No. 1. The 
two resolutions were jointly put up for voting 
andthe result was that the resolution proposing 
the name of the plaintiff was lost" ; 

The appellant objects to the part of this 
finding that f 
“those 26 vo'es .were in form and substance 
against Mr Harnandan Prasad and he, therefore, 
could not be deemed to have been elected. That 
is, the special resolution proposing his name was 
lost.” i , 

“The appellant relies on a doctrine of 
the English Common Law in regard to 
elections laid down by Lord Denman, C. J, 
inthe case of Gosling v. Veley and Joslin 
(1) as follows; 

“The cases in which the rule has been either 
stated or applied in regard to corporate elec- 
tions are very numerous The result of the de- 
cisions appears to be this When the majority 
of the electors vote for a disqualified person, in 
ignorance of the fact of disqualification, the 
election may be voidor voidable, or in the latter 
case may be capable of being made good ac 


(1) (1847) 16 LJ QB 201 on appeal (1852) 4 H L 
O 679; 10 L R 950; 17 Jur. 939; 94 R R315 at p 380, 


i 
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cording 
objection 


may require some ulterior proceedings to 
be taken 


before some competent tribunal in order - 
to make it available: or it may be such as to 
place theelected candidate onthe same footing 
as if hehad never existed and the votes for him 
were anullity. But in no such case ate the 
electors who vote for him deprived of their votes; | 
if the fact become known, and is declared while 
the election is still incomplete, they may instantly 
Proceed to another nomination and for another 
candidate, if it be disclosed afterwards,gbe party ' 
elected may be ousted, and the election declared 
void, but the candidate in the minority will not 
be deemed ipso facto elected. But where an. 
elector before voting receives due notice that a 
particular candidate is disqualified and yet will: 
do nothing but tender his vote for him, -he must 
be taken voluntarily to abstain from exercising 
his franchise; and, therefore, however strongly he 
may in fact dissent, and in however strong terms 
he may disclose his dissent, he must be taken 
in law to assent to theelection of the opposite 
and qualified candidate: for he will not take the - 
only course by whichit can be resisted that 
is, the helping tothe election of some other person 
tress at sosevcseeee < Where the disqualification depends 
upon a fact which may be unknown to the 
elector, he is entitled to notice, for, without, that 
the inference ofassent could not be fairly drawn, 
nor would the consequence asto the vote be 
just But if the disqualification be of” a sort 
whereof notice is to be presumed, none need express- , 
ly be given. No one can doubt that if an 
elector would nominate and vote only for a woman 
to fill the office of Mayor or Burgessin Parlia- 
ment his vote would be thrown away: there the 
fact would be notorious, and everyman would be 


“presumed to know the law upon that fact.” 


This cage was of the year 1847, andon 
appealit was decided by the House of 
Lords in 1854, as reported in Gosling v. 
Veleyand Joslin (1). Itwasthere held by 
the judgment given by Lord Truro, Lord 
Chancellor, thatthe peculiar rule of the 
common law in regard toelections could not 
be applied to that case, which concerned 
the'levy of arate by a parish for the re- 
pairs ofa Church, a statutory duty of the 
parish under 10 Anne c. 11 s. 24. Lord 
Truro stated 

“that the law regarding elections stands much 
more upon absolute 
rules, orginating in that peculiar branch, and for 
the most part never yet applied to any other 
branch of the law, than it dces in most other 
departments of it:” h 
Gosling v. Veleyand Joslin (1). Further at 
page 381* Lord Truro qnoted Lord 
Mansfield as follows: 

“The difference between parliamentary elections 
and corporate elections must not be confounded; 
that in parliamentary elections there was no 
mode of defeating one candidate but by voting 
for another, but that in corporations if was 
a different thing, and that as seven candi- 
dates had been proposed in one list, the question 
was whether the seven should be elected and the 
only answer to be given was “Yes” or “No” 


*Pagesof 94 R, R—[Hd] aman 
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and uponthat question there had beena majority 


against the seven in form and substance, which 
made an end of the whole matter.” 


This dictum of Lord Mansfield is against 
the appellant, as Lord Mansfeld lays 
down that in corporate elections, that is 
elections by the members of a corporate 
“body, the members voting give ayes or no 
vote for the candidates proposed. In par 
liamentaty elections and elections conduct- 
edin the manner of parliamentary elec- 


tions the only way in which voters can vote. 


against a candidate is by voting for another 
candidate. It may be explained that in 
England ina Municipal Corporation the 
burgesses; or electors of the wards, elect 
the Municipal Councillors by the system 
of parliamentary elections. This is pro- 
vided in the Municipal Corporation Act, 
1882, s. Ll ands. 58. But the aldermen are 
elected by the Municipal Council, and so 
is the mayor, under ss.60 and 61. For 
the election of aldermen and mayor the 
system of parliamentary elections does not 
prevail, but the system is the same as that 
for all businessof the Council. This is 
laid down in the second schedule, 8. 10: 

“All acts of the Council, and all questions 
coming or arising before the Council, may be 
done and decided by the majority of such mem- 
bers of the Counci] as are present and vote ata 
meeting held in pursuance ofthis Act, the whole 

_number present at the meeting, whether voting or 


not, not being less than one-third of the number 
of the whole Council,” 


Tt will be noted thatthe peculair com- 
mon law rule for parliamentary elections 
that voters cannot give a yes or po vote 
is not introduced into this rule. 
be quite impossible to conduct ordinary 
business on sucha rule. , For example ifthe 
proposal were that the corporation should 
make a certain road, it would be absurd 

- to have a rule of procedure by which per- 
sons who wereopposed to the making of 
the road could only oppose it by proposing 
another road. 

It will further be noted that the peculiar 
common law rule for parliamentary elec- 


tions that votes for a person whose 
disqualifications are notorious are 
votes which are thrown away, 


is not introduced into this rule. It would 
also be difficult to apply this rule to the 
ordinary business of a corporation. The 
reason for the distinction is clear. Elec- 
tions by large numbers of voters are 
expensive, and it is desirable to obtain 
finality if possible without recourse to 
another election. But corporations meet 
frequently and there is no extra expense 
c or difficulty in putting a matter again 
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before the corporation if the meeting has 
elected a person who is disqualified. 

Arnold, Law of Municipal Corporations, 
Fourth edition, 1894 says in a note below 
this s. 10: 

“Under the repealed Acts all questions were decided 
by the majority of those present. This was found 
so inconvenient that in many large boroughs clauses 
were obtained in local Acts making the decision of 
the majority of the members of the Council present 
and voting sufficient. Tho words “whether voting or 
not”, with respect to a quorum, will prevent any 
doubtas to the necessity of a third of the number of 
the whole Council voting for any motion. Members 
present and not voting are present for the purpose 
of making a quorum. Where the mayor, undera 
mistaken belief that the day was not a proper one 
for the election of aldermen, declined to proceed with 
theelection: but the minority delivered voting papers 
for certain condidates named therein, this was held to 
be noelection at all,and a mandamus issued to 
proceed to an election. R. v. Mayor of Bradford 
(2)" 

This wes a case decided in 1851 under 
the earlier Act of 7 Will. 4and 1 Vict. c. 78. 
On page 228* Erle, J., who decided the case 
stated 

‘It appears to me tbat the act of the minority is not 
the act of the town council”, 

Halsbury’s Laws of England, Vol. 12, page 
353 para. 697 says in regard to the Municipal 
tlections (Gorrupt and Illegal Practices) 
Act, 1884, s. 8 (2) that 

“Any candidate for the mayoralty, or agent of a 
candidate, or person, who knowingly acts in con- 
travention of this provision will be guilty of an 
illegal practice, and if the offender be-the candidate 
or his agent, the election will be avoided thereby”. 

The actual words in the section are “if he 
was elected, his election shall be void”. 
Tt isto be noted that the Act does not 
provide that if the election of a mayor is 
held void for this reason, then the candidate 
who has obtainedthe next largest number’ 
of votes willbe held to be elected. The 
provision on the contrary is that the elec- 
tion is void, and therefore another election 
would have to be held. 

The distinction between parliamentary 
and corporate elections is still maintained 
in England. The provision for corporate 
electionsis that already quoted from the 
Municipal Corporations Act, 1882, Sch. II, 
s.10. For parliamentary elections it is 


. provided in the Ballot Act 1872, (35 and 36 


Vict. c. 33) s. 2 that the returning officer 
shall 

“declare to be elected the candidate or candidates to 
whom the majority of votes have been given” (see Hala- 
bury’s Laws of England, Vol. 12, page 331, para. 645).” 
That is, in one case the decision is by 
the majority of votes, and in the other case 
by the majority of the votes of the mempers 


(2) (1851) 2 L M 35; 20 L. J. Q. B. 226. 
*Page of 20 L, J. Q. B— [Ed] 


x 


590 
present and voting. The distinction in the 
language is no doubt introduced to prevent 
the very arguments on which the appellant 
relies. Further the provision for corpora- 
tions used to be that all questions were 
decided by a majority of those present. 
That rule is quite contrary to any sugges- 
tion that the majority could be ascertained 
by leaving out any of the persons present on 
the ground that their acts were invalid. 
Arnold says thatthe words “and voting” 
were added. as theformer rule was incon- 
venient. Possibly the inconvenience arose 
from the fact that the exact number of 
members present when any particular 
resolution was carried would not usually be 
recorded, only the numbers voting for and 
against it, and the number of members who 
did attend the meeting. It would be quite 
contrary to the word and the spirit of the 
Municipal Corporations Act to introduce 
the idea that for ascertaining the total 
number of “members present and voting” 
only those members should be counted who 
gave votes for a duly qualified candidate, 


Now with the exception of the provision 
about a quorum, the provision in the 
-second schedule s. 10 of the Municipal 
‘Corporations Act, 1882, have heen 
reproduced in s. 92 (1) of the United 
Provinces Municipalities Act, 1916, which 
governs the procedure of the Board in the 
present case. 

‘(92 (1). All questions which may come before a 
meeting of a board shall be decided by a majority 
of the votes of the members present and voting”. 
The same considerations will apply to 
s. 92 (1) as apply to the English Act. Like 
the English Act, the U. P. Act and the rules 
under it provide for the election of members 
of the Board to be by the majority of the 
votes. But the election of the Chairman 
made by the members stands on a different 
footing and the ruleof election by mere 
majority of votes does not apply. There 
is the further condition, a “majority of the 
votes of the members present and voting”. 
The appellant argues that the two systems 
of election should be reduced to the same 
system by introduction of the common law 
tule for parliamentary elections, and that a 
person receiving a minority of votes should 
be declared elected on the ground that 
votes given to a disqualified candidate should 
be disregarded. l 

There is nothing whatever in the U. P. 
Municipalities Act, 1916, to support such a 
-strange suggestion. If such a rule were 
intended there is no reason why it should 
-not have been embodied inthe Act. Such 
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arule could not ke applied to the general 
conduct of business of the Board. If 
“voting” is to be taken as “voting for a 
duly qualified candidate” in‘the case of 
election of a chairman, what is itto be 
taken for in the case of other business, say 
the making of roads and buildings? 


No ruling either on the English Acts or ` 


on the U. P. Act has been cited ie support 
of the appellant. There is a ruling reported 
in Municipal Board of Lucknow v. Debi Das 
(3) where it is stated at page 389* 

“s. 92 of the Act provides that all questions which 
may come before a mectiog of a Board shall be decided 
by a majority of the votes of the members present and 
voting. Itis clear that before a contract can be 
said to have been sanctioned by the Beard by a 
resolution, the members of the Board should have 
been asked whether they agreed to the contract, 
and, if they did £o agree, the entry should have been 
made that the contract had been sanctioned”. 

This ruling is that each member present 
should be asked whether he agrees to the 
resolution or not, and the ruling is not 
consistent with the theory that if a minority 
said they agreed, the resolution would be 
carried against the wishes ofa majority 
who said they did not agree. 

On the finding of the lower Appellate 


-Court that the first defendant was dis- 


qualified from being elected chairman, the 
plaintiff cannot be deemed to have been 
duly elected for the following three con- 
siderations; 

` (1) There were 34 members present and 
voting, and plaintiff would have required 
18 votes tohavea 

“majority of the votesof the members present and 
voting” 
but plaintiff only obtained six votes, 

(2) The 28 votes for defendant No. 1 were 
votes against the plaintiff and therefore 
the resolution that the plaintiff be 
appointed chairman was defeated by 28 
votes to 6, 


(3) The meeting elected defendant No. 1. - 


Wi 


If he isheldto be disqualified, following ` 


the English practice the election is void and 
a new election must he held. 

On this view ofs. 92, the appellant's 
suit must fail and he is not entitled to an 
injunction enabling him to act as Chairman 
without interference from defendants. 
Two other questions have however been 


-~ decided by the lower Appellate Court which 


may be considered. 
It has held that defendant No. 1 isa 
salaried servant of Government and there- 
fore not qualified to be elected as 
r (3) 99 Ind, Cas 643; A IR 1926 Oudh 288; 3 OW 
N 514; 13 O L J 553; 1 Luck 444. 
*Page of A, L. R. 1926 Oudh—L&d, | - TR 
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chairman under s.43 of the U. P. Munici- 
palities Act. The facts found and 
admitted are that since 1917 Mr. Kakkar 
has been; “Civil Government Pleader” of 
Allahabad and that he receives fees for 
the cases which he conducts for Govern- 
ment in Court, and that he also receives 
Rs, 00. per mensem for giving legal advice 
to local officers outside Court hours. As 
regards his Court work he does not receive 
asdlary but ordinary fees like any other 
lawyer and as such fees are not salary he 
cannot be considered asa “salaried Govern- 
ment servant” in respect of his Court work. 
The Rs. 50 per mensem which he receives 
for work out of Court is no doubt “salary” 
and comes under that definition in the 
Financial Handbook of Government, But 
can itbe said that he isa ‘servant’ in 
respect of this work of giving legal advice? 
He may do it at any time or place he likes 


and in any manner he likes. Sir Hugh 
Fraser, Law of ‘Torts, 1921, page 42, 
states: 


“What, then, isan independent contractor, as dis- 
tinguished from a servant? An independent con- 
tractor ig one who undertakes to produce a given 
result, without being in any way controlled as to 
the method by which he attains that result. A 

Servant, òn the other hand, is under the order and 
control of his masterin respect of the means and 
methods-used to attain the end for which he is 
employed” 

(see the judgment of Crompton, J., in 

Sadler v. Henlock (4) and also Johnson v. 
Lindsay (5), Rexv. Solomons (6). See also 
Pollock Law of Torts llth Edition 80; and 
Underhill Law of Torts in England and 
India, 1914, p.72. Where a Pleader or 
Advocate is engaged by a client to conduct 
a case he dces not become the servant of the 
client, but the relations between them are 
those of contract by which the client agrees 
to pay a sum of money and the professional 

“man agrees to do certain work. He is 
not subject tothe orders of his client asto 
how he - does that work. Nor does the 
case differ where a client engages a Pleader 
or Advocate to. give ‘him advice when 
required in consideration of paying a 
fixed sum monthly. lf the lawyer does not 
become the servant of private client by 
such an engagement 10 give advice, why 
should the result be different when the 
lawyer engages to givethe Local Govern” 
ment officials’ advice? If Government 


(4) (1835) 4 El & BI.570; 3 CL R 
Q B138; 1 Jur, (N 8) 677; 3 W R 181. 

(5) (1889) 23 Q BD 508. 

(6) (1909) 2K B 980; 79 LI KB 8; JOL T 
496; 73 J P467; 25T LR 747, ; 


160; 24L J 
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makes a fixed monthly payment for 
advice toa firm of architects that does not 
make the architects the servants of Govern- 
ment. . 

from these considerations it appears that 
on the facts found the defendant No. 1 
isnot a “salaried servant of Government” 
and isnot disqualified on that ground. 

The lower Appellate Court has also held 
that defendant No. 1 was disqualified 
because he did not obtain the previous - 
sanction of Government under s. 45, U. P. 
Municipalities Act, and that such previous 
sanction was necessary and that the sanc-: 
tion granted subsequent to the meeting was 
not sufficient. 

The question is whether s. 45 requires 
previous sanction. The section runs: 

“A person shallnot be elected for more than two 


terms of office in succession as chairman of a city 
without the sanction of the Local Government”. 


The appellant wants to read the word 


“sanction” as meaning ‘‘previous sanction”. 


He has no explanation as to why the word 
“previous” is omitted if the meaning of 
previous is intended. On the theory of the 
appellant wherethere is no previous sanc- 
tion theelection will not bea valid elec- 
tion. We must, therefore, read the word 
“elected” in the section as “validly elected”. 
for of course the physical fact of giving 
votes for the candidate can take place as 
it did in the present case. The section 
therefore reads: | 


“A person shall not be fvalidly) elected...... without 
the sanction of the Local Government”. 


Now when we introduce the word valid, 
there is no reason why the sanction should 
not be subsequent. The election as a 
physical facttakes place by the voting of 
the members. But that voting will not 
makea valid election unless it is made 
valid by the subsequent sanction of Govern- 
ment. This form of procedure by subse- 
quent sanction is by no means uncommon, 
and the expression ‘subject to the sanc- 
tion of Government” is not infrequent. 
For example in s. 60 (3) Government of 
India Act there is a provision that the: 
local legislature may not make certain: 
laws “without the previous sanction of the 
Governor-General”. The word “previous 
isexpressed. There is a proviso in the 
same sub-section that if there is the sub- 
sequent assent of the Governor-General the 
act will not be invalid. Then ins. 129 A. 
(1) there is provision that 

“The rules shall be made by the Governor-General 
in Council, with the sanction of the Secretary of 


The rules must be made first and sanc- 


N 
“ -_ Fm 
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tion must be given afterwards. It would 
in fact be impossible for the Secretary of 
State in Council to sanction rules which had 
‘not yet been made. This shows that where 
the word ‘‘sanction” alone is used, it does not 
mean “previous sanclion.” There is nothing 
in the U.P. Municipalities Act, 1916, 
which indicates that the sancticn must 
be previous. 


Appellant then fell back on the argument 
that by an amending Act of 1932 the 
“word “previous” had heen intrcduced to 
qualify the word sanction. This does 
not showthat before the amending Act 
the section wastobeso construed. There 
are obvious considerations which make 
it of advantage tohave the words ‘‘previous 
sanction”. In that case the election would 
not becomeinvalid if Government refused 
after the election to sanction. In the 
present case the Chief Secretary, on the 
application for sanction of defendant No. 1 
before’the election sent a demi-official letter 
‘stating that previous sanction was on the 
advice ofthe legal advisers of Government 
not necessary, but that subsequent sanclion 
-would be given. And subsequent sanction 
was given. There were thus two references 
to Government, By making ` the section 
réfer.to- “previous sanction” only one 
reference: willbe required in future. The 
factthaf.ihe section has been amended 
“does :2t6t indicate that the amendment 
should be read into the section as it stood 
in-thêsA'et of 1916. 

Learned’ Counsel’ for the appellant 
argued that in other’ portions of the U. P. 
‘Municipalities Act the word ‘‘sanction” 
was ‘not used, but the words “subject 
‘to the approval of” were, used:. The 
argument apparently .is that these 
-words are used to indicate, that the action 
of the authority approving.wiay be subsequ- 
ent, but that if the word ‘‘s@@ction” had been 
-used. the action would héxe {6 be previous. 
The~three sections in question are as 
follows: s. 57 where the appointment 
of an Executive Officer, his salary and 
the conditions of his appointment are 
“subject to 
“Government” ; s. 66 where the appointment 
-ofa Secretary is “subject tothe approval 
-of the Commissioner”; and s. 68 where the 
appointment of a. Health Officer ete., is 
“subject to the approval of the Local 
Government.” 4 

Ft appears to me thatthe reason why the 
“word “approval” is used in these three 
sections is that it is a wider word than 
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“sanction”. In each of these sections there 
isthe appointment of a person to an office. 
By using the word “approval” a right is 
reserved to consider the qualifications of 
the candidate for the office. The Local 
Government or the Commissioner, “as the 
case may be,-retains aright to reject a 
candidate on the ground that he is ‘not pro- 
perly qualified, or that his character or 


conduct are not suitable. But in se 45" the - 


right reserved is much narrower. There 
is no question of the qualifications ~ or 
the character or the conduct of the candi» 


date for the Local Government to consider.’ 


There is only one question: whether Govern- 
ment will set aside for his benefit the rule 
against more than twoterms of office in suc- 


cecsicn; No doubt the character and conduct ° 


may be taken into account; -but thesé are 
not matters on which a decision has -tobe 
given. Perhaps I may make the matter 
clearer by stating that we can say “I ap- 
prove of aperson” but we cannot say “I 
sanction a person”. We can, however, 
say either “I approve of a thing” or “I 
sanction a thing”. The word “sanction” 
would be inappropriate in ss. 57, 66 and 68 
asit would not convey the meaning 
desired. Inmy ‘opinion the inference can: 
not be drawn that “approval” is used 


to denoie subsequent action and “sanction” | 


is used to denote previous action. The 
casefor the appellant implies that the 


approval” or “prior permission” and that 
it is necessary for the approval or per- 
mission to be obtained and then the elec- 
tion may take place. But is there. any 
authority that the word “sanction” can 
bear only this meaning? 


Chamber's Twentieth Century Dictionary 
states for Sanction: : 
“Act of ratifying or giving authority to: 
firmation: support: a decree,a law 
validity to: to authorise: to countenance " : 
The derivation givenisthe Latin sancire, 
sanctum, toratify. This definition and the 
original meaning in the derivation both 
indicate that the sanction would be sub- 
sequent to the act sanctioned. 4 
Stroud’s Judicial 
edition states: f 
“Sanction” not only means prior ap- 
proval, generally, it also means “ratifica- 
tion.” f 4 


con- 
v t.to give 


Ratification of course must teke place 
after the act is done. According toStroud’s 
definition, which is basedon a number 
of English rulings, sanction generally 


“prior , 


Dictionary, second 


4“ 
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means ratification, and soin general sanc- 
tion would bè given after the act sanction- 
ed. See re Earl de la Warr's Settled Estates 
(7). Another assumption in the case for the 
plaintiff is that the word “election” means 
only .the actual voting by the members of 
the Municipal Board for the chairman. 
Halsbury’s Laws of England, 1910 Edn. 
Vol. XIB para. 535 says of Parliamentary 
elections : x 
“Although the first formal step in every election 
is the issue of the writ, the election is considered 
for some purposes to being at an earlier date. It 
is a question of faet in each case when an election 
begins in such a way as to make the parties con- 
` cerned responsible for breaches of election law, the 
test being whether the contest is ‘reasonably im- 
minent’ Neither the issue of -the writ nor the pub- 
lication of the notice of election can be looked to 
as fixing the date when an election begins from this 
point of view. Nor, again, does the nomination day 
afford any criterion. The election will usually begia 
at least earlier than the issue of the writ,” 


This passage shows that the word “elec- 
tion” is not limited to the actual voting. 
The word is derived from the latin elegere, 
to pick out, to chose. IJtis similar to the 
word “select”, which is also used to denote 
persons chosen by vote, e. g., the “select 
vestry” in English Law. 

‘The mere obtaining of a majority of 
votes may not be sufficient for a person 
to be elected. It may be necessary for 
him to have something further. Thus in 
-the case of an election for parliament he 
must also have been duly nominated. 

On this view s. 45, U. P. Municipalties 
Act, requires that to be chosen as chair- 
man a person must, in addition to getting 

a majority of the votes of members present 
-and voting, also in one particular case have 
the ratification or confirmation of Govern- 
ment. Butthere is nothing in the expres- 
sion “shall not be elected... without the 
sanction” which indicates that the sanc- 
tion must be previous. Because “election” 
is not limited to the mere giving of votes, 
but it embraces the whole proceedings by 
‘which a person is chosen as chairman, in- 
cluding in the case of a person who has 
already had “two terms of office in succes- 
sion” the sanction of Government. Sec- 

tion 45 lays down that the sanction is a 
necessary part of the election, and without 
sanction there will not bea valid election. 
‘But the election is not the mere voting. 
If this had been the intention of the sec- 
tion it might have been expressed : 

“A person shall not be voted for who had mora 
than two terms of office in suczession as chairman 


ofa city without the sanction of the Local Govern- 
ment.” S 


(7) (1682) 51 L J Eq. 407. 
1489—75 & 76 i 
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In the amended Act the use of the words 
“previous sanction” show that the sanction 
is to be obtained before the election be- 
gins. But without the word “previous” the 
natural and reasonable interpretation of 
the word sanction is that it amounts to 
ratification and will therefore be subse- 
quent to the voting. 

For these reasons s. 45 does not require 
the sanction of Government to be previous, 
and the sanction given subsequently to de- 
fendant No. 1 was sufficient. Defendant 
No.1 therefore did not suffer from any 
disqualification, and the election of defend- 
ant No.1 was valid. 

There is another point to be observed 
on this question of sanction. Even if s. 45 
is interpreted to mean that there must ba 
previous sanction of the Local Government, 
on a 
D. O. letter dated September 17, 1931, as 
conveying previous sanction. This letter 
was previous to the election of March 7, 
1932. The letter was in replyto anappli- 
cation by defendant No. 1 to His Excellen- 
cy the Governor on September 7, 1931, ask- 
ing for permission to stand for the third 
tim. Ths letier stated : he 
. Lam directed to say that Government -will satic- 
tion your tenure of the chair of the Allahabad 
Municipal Board for the third tims in succession if 
you are elected to it,” Tat! 


Learned Counsel for the appellant waited to 
rely on oral statements by the Chief Sec- 
retary as to what he considered-fithis 
D. O. meant, the statements being made 
in hisevidence on commission. Such state- 


“ments would be inadmissible as mere ex- 
_ pressions of opinion. The Chief Secretary 


is not a member of the Local Government, 
and the passage quoted shows that he wrote 
what he was directed to say. And the. 
provisions of s. 91, Evidence Act, would 
also prevent evidence intended to vary the 
terms of the letter. f 

The respondent relies on Dekra-Dun- 
Mussoorie Electric Tramway Company v. 
Jagmandas Das (8). Under cl. 37 of the 
Dehradun-Mussoorie Tramway Order, 1921, 
it was laid down 
“the promoter shall have power to transfer the 
undertaking with the assent of Government previously 
obtained, but not, othsrwise, to any person or persons 
or to & company. 
Before the concession was granted to the 
promoter, he applied to Government for 


: permission to transfer the undertaking to 


a company. A D. O. was sent in reply 


(8) 134 Ind, Cas. 244; (1931) A LJ 1038; Ind, 
Rul. (1931) All 820, A I R1932 AU, lil; 53 A 
1009, 
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stating : . 

“As regards the request made in para, 6 of your 
letter I have to say that if the provisional order 


becomes valid Government will have no objection to 
the transfer ` 


Now the substance of this D. O. is 
exactly similar to the substance of the 
D. O. in the present case. Each D. O. 


states that Government will have no ob- 
jection to the proposed action if what the 
applicant expects does in fact happen. 
The lower Aprellate Court has attempted 
to differentiate the two cases by a consi- 
deration of the opinions on the question of 
procedure expressed in the D. O. letter 
in the present case. Thatdoes not appear 
to be any reason to distiuguish the two 
cases. The facts therefore in the two cases 
are substantially the same. On p. 1047* 
of the ruling referred to it was held : 

“For the respondent it is argued that as formal 
sanction for the transfer was only accorded on Feb- 
ruary 22, 1922, the transfer effected by the agreement 
of December 22, 1921, was void since there was no 
previous sanction The appellant maintains that the 
letter of July 9, 1921 intimating that Government 
will have no objection to the transfer is sufficient 
authority for the transfer. Iu our opinion the ap- 
pellant’s -conitention is correct The Tremway order 
merely lays down in cl. 37 that the undertaking 
can only be transferred ‘with the assent of Govern- 
ment previously obtained but does not specify any 
form , in which such assent should be expressed In 
our opinion a demi-official letter such as that of 
July 9, 192), by asecretary to Government in the 
P. W D. intimating that Government will have no 

_objection to the transfer is sufficient to convey the 
previous assent of Government " 


In the present case also the D. O. let- 
ter of the Chief Secretary dated Septem- 
ber 17, 1931, is sufficient to convey the pre- 
vious sanction of Government. ` 

The case for the plaintiff-appellant there- 
fore fails for the various reasons set out. 

Sulaiman, C. J.—I concur ijn the con- 

- clusion of my learned brother that this 
appeal should be dismissed. 

In my opinion it is quite sufficient to 
hold that even if the defendant was dis- 
qualified, the plaintiff was not dulv elected 
as the Chairman of the Municipal 
Board. For deciding this question we 
are confined to the provisions of the 


United Provinces Municipalities Act (Act ` 


11 of 1916). It is not really necessary 
to rely on English authorities on the 
Common Law rules applicable to Parlia- 
mentary Elections. They can serve only 
as a guide. It is, however, quite clear 
that up to 1856 there was no special legisla- 
“ion and elections were held under special 
charters granted to Corporations, Cases 
before 1882 proceeded on certain general 


*Page of (131) A. L, J,—-[Ed] 
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principles and terms of charters and not 
on any statutorv enactment. It was for 


the first time in England that in cl. 10 of 
teh ILattached to the Municipal Corpora- 
tions Act, 1882, it was provided that matters 
should be decided 


“by the majority of such members of the Couucil as 
are present and vote at a meeting.” 


Such a provisicn removed all possibilily of 
a deadlock being created when many mem- 
bers who were present did not vote at all. 
The modes of election of Alderman and 
Mayor were laid down inss. 60 and 61 of 
the Act. 


Section 92 ofthe Municipalities Act of 
these provinces provides that all questions 
shall be decided “by a majority of the 
votes of the members present and voting,” 
It is noteworthy that this section applies to 
all qvestionsthat may come up before a 


“meeting of the Board and not only to the 


election of the Chairman, Vice-Chairman etc. 

Tke learned Counsel for the plaintiff 
hasurged before us that the word “validly” 
is understocd after the woid “voting.” 
His contention is that the votes of coly 
those members who are “voting validly” can 
be counted and that the votes of those who 
are not voting validly should be altogether 


excluded and such members should be con- 


sidered as not to have voted at all. This 
is in substance applying the rule of ccm- 
mon law governing Parliamentary Elec- 
tions. Ina big election it is very incon- 
venient that votes in the form of “yes” or 
“no” should be taken with regard to each 
candidate. Accordingly, it has been held 
that the only way of voting against a candi- 


. date is by voting in favour of another candi- 


date. But this, of course, cannot apply to 
all questions which come up for decision 
befcre a small Municipal Board. There 
seems to he no justification fur extending 
the English Commun Law rule to voles of 
Municipal members. So long asthe mem- 
ber himself is duly qualified to vote and” 
jecoidgs a vote, he is a member “who is 
present and voting.” The fact that the 
person for whom he voted turns out to bea 
disqualified person would render his vote 
useless, but it would not be accurate to say: 
that the voting itself was not valid. The 
vote was good, but it was futile inasmuch 
as it has been wasted or thrown away. 

It seems to me that the section 1equires 
that more than half the members who are 
present and are recording their votes on 
the question put should be in favour of it;. 
otherwise it would not be duly carried. ` ` 

As the words ‘‘ majority" of the votes ig 
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used and not the greater number of votes, 


the legislature obviously intended that there . 


should be only one question put ata time 
and not that votes should be asked for on 
two separate questions put simultaneously. 

It appears to me that the procedure adopt- 
ed by the Vice-Chaiiman cn this occasion 
was noe quile correct. By asking the mem- 
bers to vote once either in favour of one or 
the other candidate, he left no option to 
the members to record a negative vote 
against both. Members who did not like 
either of the candidates were left no option 
but to remain neutral, whereas if votes had 
been asked for or against one candidate at 
atime, it would have been definitely as- 
` certained whether the majority were in his 
favour or were against him. In order to 
ascertain that a majority of the members 
present and- voting were in favour of a 
particular candidale it is necessary to 
eliminate the other, and this is possible 
only if the two questions are put separately. 
To give an illustration, out of 30 members 
25 may be against both the two candidates 
while three are in favour of one and two 
in favour of the other. If they are asked 
to vote only for one or the other, they can- 
not record a negative vote and must remain 
neutral. The result would be that the 
candidate who secures three votes, although 
25 members are in reality against him, 
would be declared to be duly elecied. In 
my opinion, this is not the procedure con- 
templated by s. 92 at all. 


The plaintiff, in order to be declared to 
have been duly elected, must show that the 
majority of the members who were present 
and recorded their votes voted for him. 
This is admittedly not the case if we do not 
confine the meaning of the word “ voting” 
to voting for a duly qualified candidate. 

In this view of the matter it is not neces- 
sary to examine the further question whe- 
the defendant wasin fact disqualified. As 
it was not necessary to enquire into this 
matter, we have not heard Counsel on the 
other points. I would, therefore, prefer not 
to commit myself to any very detinite views. 
But as my learned brother has gone into 
this question I may perhaps say a few 
words to indicate how I feel inclined, 


I also am inclined to think that on the 
admitted facts the defendant cannot pro- 
bably be treated as a salaried Government 
servant, 

But I agree with the Courts below that on 
a proper construction of the section of the 
Municipalitis - Aci, the sanction ‘required 
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for the election of the chairman must exist 
at the time of the election. 

The word “sanction,” like many other 
English words, has undoubtedly various 
meanings. The question is not, what pos- 
sible meanings it can have according to an 
English dictionary, but what particular 
meaning it has in the context where it has 
been used. We have not to interpret the . 
meaning of the words “elected subjedt to 
the sanction of Government,” nor have we 
to interpret an expression like “the Govern- 
ment sanctioning the election or proceed: 
ing;” the actual words to be interpreted in 
5. 49 Te: shall not be elected....... 
without the sanction of the Government.” 
It is quite obvious tomethat the sanction 
of the Government must exist at the time 
when the election of the Chairman takes 
place. The election itself is prohibited 
without such sanction, The section does 
not say that no election shall be completed 
without the approval of Government. 

The reason which appeals to me strongly 
is that the legislature has advisedly in this 
very Act used 3 different expré&sions in 
different sections. Unders, 57 the appoint- 
ment and salary of an Executive Odficer 
and conditions attached thereto have to be 
“ subject to the approval of the Local Gov- 
ernment.” Under s. 66 the appointment of 
a Secretary is to be ‘* subject-to the appro- 
val of the Commissioner.” Again under 
s. 68, the appointment of a Health Officer, 
Eagineer etc, has to be “subject to the 
approval of the Local Government,” 4 

These expressions undoubiedly mean that 
the approval has to be obtained after the 
appointment has been made. Section 99 (2) | 
speaks of sanctioning a budget. Here 


“also the sanctioning of it must be after 


the budget has been prepared. Under 
5. 102 the Local Government can. direct 


that the budget of a Board shall be “ sub- 


ject to the sanction of the Local Govern- 
ment or the Commissioner.” Here again 
the sanction is obviously to be obtained 
after the budget has been passed, In 
marked contrast with these expressions, we 
have in s. 45, the words 

“shall not beelected...... without the sanction of the 


Local Government.” h : 
It is, therefore, clear to me that in this 
last mentioned section, the sanction must 
exist af the time of the election. 

Now, in order to see what the wotd 
“elected” means we have nob to see the 
root meaning or the dictionary meaning 


„of the word “election.” _Undoubtedly that 


woyd has various meanings including ‘the 
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ratification of a contract by a minor on 
attainment of majority. The sole question 
is what is the meaning of the word “elected” 
(and not election) in s. 45. In order to 
understand the meaning of’ that word it is 
necessary to find out how a chairman is to 
be “elected” under the Act. Section 43 
provides that : 

“ Whenever it becomes necessary by reason of an 
existing ofan anticipated vacancy or otherwise to 
appoint a chairman, the Board shall, by special re- 


solution elect one of its members or some person 
eye t s “v 
qualified for election as a member etc. 


Thus, when appointment is necessary, 
the Board has to “elect” by a special re- 
solution. Obviously, the only hody which 
‘can “elect” a chairman is the Board. The 
Government does not “elect”? him at all, 
nor is there any other authority which 
“elects” him; and the way to “elect” him 
is by a special resolution, and that is the 
resolution of the Board and not of Govern- 
ment. It follows that the “ election ” under 
s. 43 must take place as soon as the special 
resolution is passed. Nothing further is 
required to “elect” the chairman. The 
language. of ss. 43 and 45 read together 
appear to my mind to indicate that the 
sanction of the Government should be 
obtained previously so that the outgoing 
Chairman, who has had two terms of office 
in succession, should become qualified to 
be elected as Chairman as without such 
sanction he cannot be elected at all. Thus, 
although the word “previous” is not used 
‘there can be no doubt that. the sanction 
must exist previous to the election, for the 
election itself is prohibited and isnot 
made subject to approval of Government. 

The reason why this should be so is to 
my mind obvious. Ifthe names of several 


candidates are proposed, as regards one of 


whom it is doubtful whether the Govern- 
ment would ultimately approve of his elec- 
tion as Chairman, then the members would 
‘remain in doubt and 
risk of throwing away their votes on a 
candidate whom the Government may not 
ultimately approve. I do not think that 
-the -legislature intended that atthe time of 
the voting there should be any such doubt 
in the minds of the members. Indeed, if 
such an uncertainty remains, there would 
. notbe a fair voting at all as members 
.. mightnot like to vote for one whose final 
approval by Government is stilla matter 
or doubt. 
. "That practical difficulties were likely to 
be caused by the other interpretation is 
apparent from the. circumstance that the 


would run the - 
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duce the word “previous” before the word 
“sanction” in the Amending Act. As, 
however, the point hasnot heen argued by 
Counsel I would prefer not to commit 
myself finally. 

I am‘ inclined to think ihat the intima- 
tion received from Government that they 
would sanction the defendant's term of 
office for the third time, if he was elected 
was perhaps a sufficient sanction as requir- 
ed by s. 45. The future tense was used 
merely because the Government took the 
view that previous sanction was not neces- 
sary. But asthe point has not been argued 
by Counsel I would reserve-my opinion on 
this question as well. 

Holding the view that the plaintiff was 
not duly elected I would dismiss the- ap- 
peal with costs. 

By the Court.—The appeal is dissmiss- 
ed with costs, 


N. Appeal dismissed. 


; PATNA HIGH COURT 
Privy Council Appeals Nos. 7 and 8 of 
1933 ` 
December 8, 1933 
COURTNEY-TERRELL, O. J., AND KOLWANT 
SAHAY, J. 
Musammat BINDA KUER AND oTHERS— 
APPELLANTS : 
TETSUS 
LALITA PRASAD OHAUDHARY 
OITHERS— RESPONDENTS 
Civil Procedure Code (Act V of 1:03), O. III, rr 1 
and 2—Acts of agent, when valid in Court—Practice 
hitherto obtaining—Necessity of power of attorney 
—Contract . Act (IX of 172), ss. 196, , 197— 
Act of an agent within time— Ratification by principal 
after the period of limitation--Effect of—Limitation 


AND 


. Act (1X of 1908), s. 5. 


Notwithstanding the practice, an act in the Court 


to be valid must either be performed by the 


“party himself or by a party authorized by a power- 


of-attorney or by a Pleader appearing on his behalf, 
that is to say, authorised by a proper vakalatnama, 

lt is possible forthe act of an agent done within 
time to be subsequently ratified by the principal and 
in such circumstances the act becomes the act of the 
principal even though when it was performed, it’was 
performed without his knowledge or approval. Sub- 
sequent approval means the adoption of the. act 


ofthe agent by the principal as to thedate when ` 


the agent performed the att. Sheikh .Palat v. 
Sarwan Sahu (1) and Sri Chandan Bhuya v. Harooi 
Seth (2), distinguished. 


Appeal against a decision of (Kulwant 
Sahay and Macpherson, JJ.), dated Dec- 
ember 14, 1932, 

Mr, Phulan Prasad Varma, forthe Appel- 
lants. 


- legislature itself had: thought fit. to.. intro- -Mr. A. Æ. Mitra, for the Respondents, ` 


* 


Wa 
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Courtney-Terrell, C. J.—These are ap- 
plications for leave to appeal to His Majesty 
in Council from a decision of this Court 
which decided two first appeals, that is 
to say First Appeals Nos. 228 and 250 of 
19:8. The matter for our decision is whe- 
ther the applications were properly lodged 
and secondly whether any extension of 
time should be given under s. 5 of ihe 
Limitatign Act and under O: III, r. 2 of the 
Code of Civil Procedure. 

The litigation began by a suit in the 
trial Court in which the plaintiffs were 
successful and the suit was decreed. Some 
of the defendants, launched Appeal No. 228 
of 1928 to the High Court. Others of the 
defendants launched Appeal No. 230 to 
the High Court. The judgment of the 
High Court in the case of the two appeals 
which were heard together was as to 
First Appeal No. 228 of 1928 that the 
appeal was allowed and the suit was dis- 
missed. As to First Appeal No. 250 of 
1928 all the defendants appealed and the 
appeal was successful and the suit was 
entirely dismissed. 

The plaintiffs now seek leave to appeal 
to His Majesty in Council. There were 
four plaintiffs who in the month of March 
filed two petitions numbered respectively 
7 and 8 for leave to appeal and notice 
was served upon all the defendants. Some 
of the defendants in both cases have been 
` represented before this Court on an objec- 
tion to the granting of the certificate for 
leave to appeal to His Majesty in Council. 
Others of the defendants though having 
received notice raise no objection. The 
only objection which need be considered 
concerns the vakalatnamas upon which the 
applications were launched. In the first 
instance, the learned Advocate for the 
plaintiffs-appellants lodged vakalatnamas 


signed by one Sianandan who 
was one of the plaintiffs on behalf 
of the other three appellants. We found 


on a reference to the office that this has 
in this Court been the practice hitherto. 
Nevertheless the learned Advocate on behalf 
of the respondents whom he represents 
objected under O. TIT, r. 2 of the Code of 
Civil Procedure that the vakalatnamas so 
lodged were irregular. The rule is as 
follows: — 

“The recognized agents of parties by whom such 
appearances, applications and acts may be made or 
done are ; — 

(a) persons holding power-of-attsrney, authorizing 
them to make and do such appearances, applications 
and acts on behalf of such parties;” 


‘Kule 1 of O. JIL is as follows; 
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“Any appearance, application or act in or to- any 
Court, required or authorized by law to be made 
or done by a party in such Court, may except 
where otherwise expressly provided by any law for 
the time being in force, be made or done by the 
party in person, or by his recognized agent, or by 
a Pleader appearing, applying or acting on his 
behalf : 

Provided that any such appearance shall, if the 
Court so directs, be made by the party in > 
person." -il 

Tt would, therefore, appear, 
standing the practice, that for an act in 
the Court to be valid, the act must either 
be performed by the party himself or by 
a party avthorized by a power-of-attorney 
or by a Pleader appearing on his ‘behalf, 
that is to say authorised by a proper 
vakalatnıma. Accordingly on the matter 
coming before this Bench we directed that 
the learned Advocate who appeared for 
the appellants must either come armed 
with a power-of-attorney on behalf of the 
three petitioners other than Sianandan in 
favour of Sianandan or he must come 
with vakalainamas signed by the four ap- 
pellants. The learned Advocate has ap- 
peared before us to-day armed not with a 
power-of-attorney by thè other petitioners 
in favour of Sianandan, but with two 
vakalatnamas which he says satisfy the 
requirements made by this Bench. One 
is in respect of Privy Council Appeal 
No. 7 and the other in respect of Privy 
Council Appeal No. 8 of 1933. The 
vakalatnamas are in the usual form, but 
each of them is on two sheets of paper 
which are attached together, the typewritten 
portion of the authorisation continuing 
from the first page on to the second. On 
the first page appear the signatures of 
three of the petitioners and the second 
page bears the signature of the fourth. 
The dates of the signatures on the first 
page— are November 17. The date of 
the signatures on the second page ig 
November 18. There is no dispute as to 
the fact that the petitioner who signed 
the second page lives ata very great dis- 
tance from the other three appellants and 
it is clear that it was impossible for the 
entire document to be sent from the 
residence of the first three petitioners to 
that of the fourth petitioner in one day. 
But an examination of the form of the 
vakalatnama makes it perfectly clear that 
the person signing either page would know 
perfectly well what it was that he was 
signing and doubtless the two separate 
pages were sent to the three first petitioners 
and the fourth petitioner respectively on ` 
the same day in order to save time hut 


notwith- « 
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no possible question can arise that any 
one of the petitioners could have been 
ignorant as to what he was signing. 
Objection is taken that from the appeara- 
nee of the vakalatnama in two sheets 
and signed as I have described neither 
of the parties can have signed a complete 
document. Having regard to what appears 
upon the two sheets this argument to my 
mind is completely unsound and the 
vakalatnama is perfectly in order. In any 
case this is a proper case in which an 
extension of time should be given for the 
completion of the formality having regard 
to the extremely technical nature of the 
objection which has been taken. The 
learned Advocate for the appellants now 
appears before us and states at the Bar 
that he is instructed by the four peti- 
tioners and has instructions to state that 
the vakalatnama is the act of all four. 
In these circumstances in my opinion 
the vakalatnama cannot be objected to. 

Two cases’ have been brought to our 
notice one being that of Sheikh Palat v. 
Sarwan Sahu,55 Ind. Cas. 271 (1), which was 
decided by this Court.In that case the learned 
Advocate who filed the appeal was at the 
time of filing not armed with any vaka- 
latnama at all and the parties sub- 
sequently armed him with one after the 
date of the expiry of the period of limita- 
tion. It was held that for a petition to 
be filed and the vakalatnama to be in 
proper order, it must be in proper order 
within the period of limitation. Speaking 
for myself I feel some doubt as to the 
correctness of that decision. The Jearned 
Judges do not seem to have been presented 
with the argument that it is possible for 
the act of an agent to be subsequently 
ratified by the principal and in such 
circumstances the act becomes the act of 
the principal even though when it was 
performed, it was performed without his 
knowledge or approval. Subsequent ap- 
proval means the adoption of the act of 
the agent by the principal as to the date 
when the agent performed the act. A 
similar comment may be made as to the 
decision in Sri Chandan Bhuya v. Harooi 
Seth (2). Both of those cases, however, 
differ from this case in that in those cases 
the act was performed bythe Vakil without 
any vakalatnama at all. In this case it 
is a mere question of the technical correct- 
ness of the first and second vakalatnamas. 
The application in so far as Sianandan 

(1) 55 Ind. Cas. 271. ; 

(2) 11 Ind. Oas. 387; 130 L J 544, 
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was concerned was in order from the very 
beginning and the only doubt arose as 
to the position of the other three peti- 
iioners who have since ratified his act. 
The vakalatnamas filed on November 23, 


are in order and so far as the matter of . 


time is concerned we see no :eason why 
an extension of time up to that date 
should not be given. The vakalatnamas 
will, therefore, be accepted and the 
necessary certificate for leave to appeal will 
be granted. 


Kulwant Sahay, J.—I agree. 
D, Order accordingly. 


ALLAHABAD HIGH COURT 
Execution Second Civil Appeal No. 92 
of 1932 
January 10, 1934 

SULAIMAN C. J., ANu MURERJT, J. 
RAM PRASAD RAM AND ANOTHER— 
OBJECTOxS—A P+ LICANT 
versus 


JADUNANDAN UPADHIA—Oprposits 
PARTY 

Limitation Act (IX of 108), Sch. I, Arts. 1F1, 182 
(Ti—Instalment decree — Default clause -Provision 
entitling decree-holder to recover whole amount on 
default of two successive instalments— Default ~ Ap- 
plication for execution—Limitation—Rights of decree- 
holder. 

A compromise drcree fixing the payments of 
certain instalments on specified dates was passed, 
The deciee further provided that in case of default 
oftwo consecutive instalments the decree-bolder 
would have theright to recover the whole amount 
by execution. 
for execution in which he did not ask for 1ecovery 
of.the first three instalments though be mentioned 
all the instalments therein. The judgment-debtor 
took objection that the application was barred. by 
time because the right to apply accrued when the 
second default was made: ` 

Held, that it must be presumed that the judgment- 
debtors had made default in the payment of the 
first three instalments and that the execution Court 
could not take cognizance of these payments as 
they had not been certified, [p 602, col J.] Š 

Held, alsc, that the application having been made 
after the instalments had fallen due, the appropriate 
article is Art 182 (7); the application for the res 
covery of this amount, therefore, was well within 
time, but his application for recovery of future instal- 
ments was premature [p. 601, col. 2; p. €02, col. 2.] 

Per Mukerji, J.—According to the terms of the. 
deuree the decree-holder had two distnct rights. 
The first right was to receive instalments as and 
when they fell due. The second right was to enforce 
the payment of all the instalments that might remain 
unpaid, in the case of two successive instalments 
remaining unpaid. If it be a fact that the second 
right is time-barred it would not follow ihat the 
frst right would also be time-barred. [p. 602, col. 


“E, 5. C. A. from the decision of. the 


The decree-holder filed 8 application - 
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Additional Subordinate Judge, Ballia, dated 
November 19, 1931. 

Messrs. K. Verma and V. D. Bhargava, 
for the Appellants, 

Messrs. A. P. Pandey and K.N. Pandey, 
for the Respondent, ; 


Sulaiman, C. J.—This is an execution 
appeal by judgment-debtors. A compro- 
mise decree fixing the payments of certain 
instalmefits on specified dates was passed. 
The decree further provided that in case of 
default of two consecutive instalments the 
decree-holder would have the right to 
recover the whole amount by execution. 
The dates fixed for payment were : 

June 6, 1925 

June 13, 1926 

June 15, 1927 

June 3, 1928 

June 22, 1929 

June 11, 1930 

May 31, 1931 and 

June 18, 1932. É : 

The decree-holder filed the present appli- 
cation on May 21, 1931, in which he men- 
tioned all the instalments but separated 
the first three from the rest by means of 
cross-marks. He did not indicate in his 
application that it was his case that these 


instalments were barred by time or that. 


they had been paid, but it is a fact that he 
did not ask for recovery of these instal- 
ments. The judgment-debtors took objec- 
tion that the application was barred by time 
because the right to apply accrued when 
the second default was madein1926. The 
decree-holder replied by filing an applica- 
tion alleging that hehad received payment 
of the first three instalments. The 
Courts below have found that the 
first three instalments were in fact 
paid and that there was no default. The 
lower Appellate Court has accordingly 
allowed the appeal for execution for all 
` the instalments except the last one as to 
which the application was not pressed by 
the decree-holder. à 

The judgment-debtors have come ‘up in 
appeal and reiterate their plea of limitation 
and further urge that it was not open to 
the Courts below to go into the questionof 
- the payments out of Court. 

It hasto be conceded on .behalf of the 
decree-holder that the payments alleged to 
have been made by the judgment-debtors 
out of Court were not certified in Court or 
recorded by the Court prior to the filing of 
the objection of the judgment-debtors. It 
was held by all the Judgesin the Full Bench 
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case of Joti Prasad v. Srichand (1) that if 
a-statement purporting to certifv a p3y-' 
ment out of a Court is made by the decree- 
holder after the controversy had arisen it 
cannot have the force of a certificate. It 
is impossible to hold that the mere placing 
of certain cross-marks after the first three 
instalments amounted to anv intimation to 
the Court that the decree-holder was certi- 
fving payment of those instalments. Thè 
idea did not seem to have struck the dec- . 
ree-holder till some time after the objection 
was filed by the judgment-debtors alleging 
that no payments had been made and the 
application for execution itself was barred 
by time. It must accordingly be held that 
these payments had never been certified 
within the meaning of O. XXI, r. 2, Civil 
Procedure Code and therefore, the execu- 
tion Court cannot take cognizance of any 
such alleged payments. The ' Courts 
below, therefore, were not justified in enquir- 
ing into this matter. When these alleged 
payments areto be altogether ignored it 
must be assumed that no payments were 
in fact made. Jt would follow that it must 
be presumed that the judgment-debtors 
had made default in the payment of the 
first three instalments. i 

The next question is whether the present 
application is barred by time. The ap- 
plication can be split up into two parts. 
The first relief being forthe recovery of 
the instalments of 1928, 1929 and 1930 
and the second for the recovery of the 
subsequent instalments, oneof which was 
later on not pressed for. As noted above, 
the application isfor execution of a decree 
of Court which fixes certain instalments. 
So far as the instalments of 1928, 1929 and 
1930 are concerned, dates were specified 
in the decree on which they had to be 
paid. It is, therefore, impossible to take the 
case out of Art. 182 (7) of the Limitation 
Act. Under that sub-clause an application 
for execution, where the application is to 
enforce any payment which the decrees or 
order directs to bemade ata certain date 
must be made within three years from such 
date. The clause applies in express terms 
to the application for execution so far as 
these three instalments are concerned and 
it 19 not possible totake it out of that clause. 
In these circumstances the - residuary 
Art. 181 would not apply at all to these 
three instalments. f 

It is, however, contended on behalf of the 
appellants that inasmuch as the right tp 

(1) 112 Ind. Oas 73; 26A L J 966; AIR 1928 All. 
629; 51 A 237, 3 
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apply accrued on the occurrence of the 
second default in 1926 and the decree- 
holder became entitled to recover the 
whole amount, time began to run in res- 


pectof the instalments from the date and 


the whole claim is now barred by time. 


This question came up for consideration 
before a Full Benchof this Court in Joti 
Prasad v, Srichand (1) of which both of 
us were members. The opinion of the 
majority of the Bench was that the words 
“at a certain date’ in cl. (7) of Art. 182 
meant a specified date and would not be 
wide enough to include any date of default 
not specified. It was accordingly 
held by the majority that when a 
default clause of this kind is sought to 
be enforced the appropriate article would 
not be Art. 182 (7) but the residuary 
Art. 181. And all the three Judges took 
the view that so far as the instalments 
which had already fallen due were con- 
cerned the appropriate article was 
Art. 182 (7). It was only as regards the 
remaining unpaid balance in respect of 
the instalments which had not yet fallen 
due that two of the Judges thought that 
Art. 181 applied. The view of the majority 
accordingly was that it was not necessary 
to enforce the default clause in order to 
recover instalments which had already 
fallen due and that an application for 
recovery of such instalments would be 
governed by Art. 182 (7) and would be 
in time if filed within three years of the 
dates of the various instalments. An ap- 
plication for recovery of instalments more 
than three years old would be beyond 
time unless there was an acknowledgment 
or payment sufficient to save limitation. 
But as regards the future instalments not 
yet fallen due and which were not yet 
recoverable unless the default clause was 
enforced the appropriate’ article was 
Art. 181 and time would begin to run 
from the date when the right to apply 
accrued. 


The further question as to the date 
from which the time under Art, 181 would 
begin to run, namely, whether from the 
date when the right to apply accrued on 
the first occasion or from the date when 
it ‘accrued on the last occasion did not 
directly arise in the case because all the 
instalments had fallen due before the 
application for execution was made. 
Mukerji, J., did not deal with this 
aspect of the case because he was of 
opinion that Art. 181 did not apply at 
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all. On p. 980* I remarked: 


““In such circumstances the application for the 
recovery of the amounts of instalments which fell 
due more than three years prior to the applica- 
tion would, unless it was saved by se. 19 or 20, 
be barred by time: but the application would still 
be within time as regards those instalments which . 
fell due within three years, in spite of a default 
clause. As the dates fixed for all the instalments 
had expired before the application for execution 
made, there was no necessity for the decree-holder 
to enforce the default clause. His application is 
substantially one for recovery of the tota? amount 
of the instalments fallen due together with 
interest.” 


I further pointed out that the case 
would be different if the claim were to 
enforce the. default clause before the 
dates fixed for the subsequent instalments 
had arrived. In my separate judgment I 
did not deal with the question whether 
time would begin to run from the date 
when the right to apply first accrued or 
from any subsequent accrual of a similar 
right. 

Boys, J., seems to have held at 
p. 989* that Art. 181 would apply to an 
application for execution in respect of 
the future instalments, but further added 
that the right to apply would accrue on 
the first date of default and again on the 
occurrence of each default in respect of 
that and the previous default, 

Thus, in the separate judgments that 
were delivered only one Judge had 
expressed the opinion that there would be 
successive accruals of the right to 
apply, ihe other two did not express 
any opinion at al. In the opinion 
of the Court which was expressed at the 
end of the judgment and which was the 
opinion of the only Judge who had express- 
edit, it was accordingly mentioned that if 
the application is one for the remaining 
unpaid balance of the decretal amount 
under the second part of the decree (default 
clause) it is not governed by Art. 182 at 
all but by Art. 181 and limitation will run 
from the date of any two successive 
defaults, the decree-holder being entitled 
to a decree for the whole of the balance: 
due less the amount of any individual 
instalments which, regarded as individual 
instalments, are not already barred by 
limitation, 

It is quite clear therefore that Art, 181in the 
opinion of all the Judges of the Full Bench 
would not apply to the application for 
recovery of instalments of 1928, 1929 and 
1930 in the present case, The application 
having been made after the instalments 
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had fallen due the appropriate article is 
«Art. 182 (7); the application for the recovery 
of this amount therefore was well within 
time. 

As regards the fulure instalments the 
decree-holder did not press his application 
for the instalments of 1932, but the lower 
Appellate Court has ordered execution in 
respect of the instalments for 1931 which 
“would have fallen due on May 31 of that 
year. TMs application, however, was made 
10 days earlier and was therefore premature 
unless the default clause can be enforc- 
ed. : 

The condition in the compromise decree 
„already referred to laid down that the 
decree-holder would have the right to 
recover the whole amount on the occurrence 
of two successive defauits in the payment 
of instalments. 

There had been a considerable difference 
of opinion as to whether it is open to a 
creditor to waive his rigkt to recover the 
whole amount where an option is given to 
him in case of default. So far as the right 
to sue for recovery of mortgage money is 
concerned it is now governed by the pro- 
nouncement of their Lordships of the 
Privy Council in Lasa Din v. Gulab 
Kunwar (2), in which their Lordships have 
clearly pointed out that fixed terms for 
a mortgage transaction may be as much 
for the benefit of the mortgagee as for the 
_benefit of the mortgagor and that it is 
impossible to hold that a mortgagor can, 
by making default,. make the mortgage 
money. become due within the meaning of 
Art. 132 of the Indian Limitation Act before 
the expiry of the fixed period. Their 
Lordships held that a mortgagor could not 
take advantage of his own default and 
claim a right toredeem beforethe expiry 
of the period and that therefore the mere fact 
that there was an option given to the 
mortgagee for his own benefit to sue for 

“the whole amount would not make the 
money become due so asto make the time 

- run against the mortgagee. 
But in the latter portion of the judgment 


their Lordships also pointed out that 

“lf inthe Indian cases the question were “When 
did the mortgagee's cause of action arise? t.e. 
When did he first become entitled to sue 

~ for the relief claimed by his suit their Lordships 

think there might be much to be said in support of 
the Allahabad decisions,” . 

The Allahabad view, as expressed in two 

(2) 133Īnd. Cas. 779; (1932) A LJ 913; 9 OWN 
638; Ind. Rul. (1932) P O 251; 63M L J 187; (19.2) 
MWN9I12; A I R 1932 P O 207; 360 WN 1017; 
36 L W 246;56 O L J 237; (1932) ALJ 913; 7 Luck 
412; 34 Bom. L R 1600;591 A 376 (P O}. ` 
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previous Full Bench cases of Gaya Din v. 
Jhumman Lal (3) and Shib Dayal v. Meherban 
(4) was thattime began to run from the date 
when the mortgagee first became entitled 
to exercise option no matter whether he 
chose to exercise it or not. This view has 
been definitely overruled by their Lord- 
ships of the Privy Council, but their’ 
Lordships seem inclined to the view that 
if in the Indian Cases the question were 
“When did the mortgagee’s cause of action 
arise? ” the Allahabad viéw might well be 
correct, 4 

It seems to me that the expression “right 
to apply accrues” is more emphatic than 
the expression “cause of action arises”. - 
If the date when the cause of action 
arises is to be considered to be the first 
date when one becomes entitled to sue 
for the relief claimed by him, then the 
date when he becomes entitled to apply 
is certainly the date when the right to 
apply by way of enforcing the default 
clause accrued to the mortgagee when on 
the first occasion there was a default in the 
payment of two successive instalments, 
namely, in the year 1926. It is true 
that he did not then apply for execution 
claiming the whole amount, but ‘he cer- 
tainly had the right to apply and soit 
cannot but be said that the right to apply 
did not accrue. The result would be that 
so faras the remedy for the enforcement 
of the default clause in the compromise 
decree is concerned it became time-barred 
after the expiry of three years from 
June 13,1926. Itisno longer open to the 
decree-holder to claim the recovery of 
future instalments merely because in some 
future years there has again been a de- 
fault in the payment of two successive 
instalments. 

This, however, does not mean that his 
remedy to recover theinstalments as and 
when they fall due is also equally barred. 
J have already pointed out that the ap- 
plication for execution of the decree for- 
recovery of these instalments for which 
dateshave been specified in the decree is 
governed by Art. 182 (7). As remarked 
by me on p. 980* in Joti Prasad’s case (1), 
the application is still within time as 
regards these instalments which had 
fallen due within three years “in spite of 
the default clause”. I would accordingly 
hold that the application for the recovery 

(3) 28 Ind. Cas. 910; 37 A 400; 13 A L J 510. 

(4) 69 Ind Cas 981; 45 A27; 20 A LJ 819 AIR 
1923 All 1 (F B) . f 

*Page of 26 A. L. J Ed.) 
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of the instalments for 1928, 1929 and 1930 
is within thime, whereas the application 
for the recovery of the instalment for 1931 
was premature. I would accordingly allow 
the appeal in part. 


Mukerji, J.—I entirely agree. with the 
Hon'ble the Chief Justice, but having 
regard to the importance of the points 
raised in this appeal and having regard 
to -the fact that points, 
ones before us, arise very often in execu- 
tion of instalment decrees, I would like 
to add a few words. 


The facts of the case are stated in the 
judgment of the learned Chief Justice and 
briefly they may be. reiterated as fol- 
lows :— 

An instalment decree was passed on 
May 12, 192+, in favour of the respondent. It 
ran, after mentioning the several dates fixed 
for payment for instalements, as follows: — 

“Inthe case of default in the payment of two 
successive irstalments, the decree-holder would be 
entitled (decreedar ko ikhtiar hoga) to realise. the 
entire balance of his decretal amount, irrespective of 
the fact whether or not instalments have fallen due, 
by execution of the decree.” 


The decree-holder applied for execution 
in: respect of the last five instalments. He 
did not say in respect- of the first three 
instalments whether they had been paid 
or not. When the application for execu- 
tion was made the judgment-debtors 
objected that they had never made 
any payment and the application was time- 
barred, inasmuch as the right toapply for 
execution accrued to the decree-holders on 
June 13,1926. On this the decree-holder 
came forward with an application stating 
that he had received the first three instal- 
ments. The Courts below have found as 
a fact that the first three instalments were 
paid by the judgment-debtors. Having 
regard, however, to the decision of the Full 
Bench casein Joti Frasad v. Srichand (1), 
it was not open to the decree-holder to 
certify payment of the first three instal- 
ments after the judgment-debtors had taken 
an objection to the execution of the decree 
on.the ground that he had made no pay- 
ment. It follows that the Courts below 
were not entitled to go into the question as 
to whether the first three instalments had 
been paid or not. The judgments of the 
Courts below, therefore, so far as they 
found that the payments had been made, 
must be regarded, as non-existent. We 
must, however, further regard for the pur- 
posee of this case, that the first three instal- 
ments were never paid, 
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In the circumstances, the question arises 
whether the present application is time- 
barred. 

According to the terms of the decree the 
decree-holder had two distinct rights. The 
first right was to receive instalments as and 
when they fell due. The second right was 
to enforce the payment of all the instal- 
ments- that might remain unpaid, in the 
case of two successive instalments remain- 
ing unpaid. If it be a fact that tHe second 
Tight is time-barred it would not follow 
that the first right would also be time- 
barred. 

As regards the second right, namely, to 
realise the entire amount of a decree irres- 
pective of ihe fact whether the instalments 
have fallen due or not, the majority of the 
Full Bench in the case already quoted 
namely, Joti Prasad v. Srichand (1), held 
that Art. 181 of Sch. I ofthe Limitation Act 
would apply. Then the question is when 
did the right to apply accrue to the decree- 
holder within the meaning of column 3 
of Art 181. That right to apply would 
accrue when it would accrue on the first 
occasion. A right to apply may accrue on 
several occasions but for the purposes of 
limitation the first occasion when the right 
to apply accures must be taken as the 
crucial date. This was indicated by 
their Lordships of the Privy Council in 
the case of Lasa Din v. Gulab Kunwar (2). 
The right to apply in this.case, therefore, 
accrued tothe decree-holder on June 13, 
1926. More than three.years having elaps- 
ed from that date itisno longer open 
to the decree-holder to apply for recovery 
of suchinstalments as had not fallen due. 


on May 21,1931, when he made his ap-. 


plication for execution. It follows that he 
cannot recover the instalment due on 
May 31, 1921, which had not fallen due on 
the date of the-application for execution. For 
similar reasons he could not apply for 
the recovery of the instalment of 1932. 
Ihave already remarked that the fact 
that the decree-holder’s second right is 
barred doesnot force us to holdas a 
necessary consequence that the first right 
is also barred. As pointed out by all 
the Judges in the Full Bench case of Joti 
Prasad v. Srichand (1) the instalments, 


as and whenthey fall due are recoverable. 


under Art. 182 (7) Sch. I of the Limitation 
Act. In that view the instalments of 1928, 
1929 and 1930 are recoverable. 

I agree therefore, that the appeal should 
be allowed in part by declaring that the 
instalment which fall due on May 31, 1931, 


+ 


a 


1934 


is not recoverable under the present ap: 
plication for execution. 

By the Court.—The appealis allowed 
in part andthe order of the Court below 
is modified to this extent that the appli- 
cation for execution is allowed in respect 
of the instalments for 1928, 1929 and “1930 
but is dismissed asregards the subsequent 
instalments. The parties will receive and 
«pay costsin proportion to their respective 
success and failure in all Courts. 

N. Appeal partly allowed. 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 49 of 
1933 
February 27, 1934 
RacanPot SINGH, J. 
_ LAL BAHADUR—J upGMENT-DEBTOR 
—APPELLANT 
f versus 
MATHURA. RASAD—DeEcREE-HOLDER 
— RESPONDENT 
Limitation Act (IX of 1908), Sch. I, Art.182, el (7) 
—'Such dats’, meaning of—Mortgage suit—Decree— 
Agreement to pay in instalments—Stizulation entitl- 
ing decree-holder to realise entire decree amount on 
default— Defauli— Application for execution .more 
than three years after default— Maintainability 


Tbe decree-holder instituted. a suit against the . 


judgment-debtor on foot of a simple money bond 
and on September 24, 1927 obtained a decree on the 


basis of a' compromise. It was agreed between the. 


“parties that the decretal amount would be paid in 
instalments yearly. It was also stipulated that in 
case of defeult in payment of any instalment on the 
due date, the decree-holder may realise the entire 
decree money. It was found that the first and second 
instalments.had not been paid by the judgment-debtor. 
The first instalment fell due on April 23, 1929 and 
an application for execution was made on March 30, 
1933. that is, more than three years after the default: 

Held, that the question for consideration 
was whether under the terms of the compromise 
there was no option left to the decree-holder but to 
execute the decree for the entire sum due on non- 
payment of the first instalment; that if the decree- 

«. holder was not compelled under the terms of the 
compromise to ask for the recovery of the entire 
amount due on account of the instalments, there was 

- no reason why he should not be permitted to execute 
his di cree for the instalme: ta that stillremained due 
and that there was nothing inthe terms of the com- 
promise which compelled tke decree-holder to enforce 
his decree for the recovery of the entire amount incase 
of default af payment ofany instalment immediately: 

_ Held, also that in a case like this the decree- 

” holder might execute his decree on the happening of 
the first, second or any subsequent default; and 
limitation would run against him only inrespect of 
each instalment separately from the time when.each 
such instalment may become due and payable and 
that failura to exercise the option when the decree- 


holder had the power of doing it did not take away - 


from him the right of exercising it on any sub- 
sequent occasion, and the case;was governed by Art. 182, 
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al 7, Limitation Act, On the occasion of each default 
the decree-holder would be entitled to enforce his 
claim for the payment of the entire amount due except 
in respect of which his claim had become barred. 
Braham Kishun Narain Deo v. Harihar Munder (1) 
relied on. ` 

Tbe words ‘such date`in Art 182, cl 7, Limitation 
Act, refer to the dateon which a default is made in 
payment of any of the instalments, 


E. D. A. against the order of the Sub- 
Judge, Bara Banki, dated August 2, 
1933. i 

Mr. Akhtar Husain, for the Appellant. 

Mr. Bhawani Shankar, for the Respond- 
ent. 


Judgment.—This is an appeal by the 


_ judgment-debtor arising out of execution 


proceedings. 

Mathura Prasad, decree-holder, instituted 
a suit against Lal Bahadur, | judgment- 
debtor, to recoverasum of Res. ..290 on 
foot of a simple money bond and on Sep- 
tember 24, 1927, obtained a decree on the 
basis of a compromise. It was agreed 
between the parties that the decretal 
amount would be paid in instalments yearly.. 
It was also stipulated that in - case of 
default ‘in payment of any instalment 
onthe due date, the decree-holder may 
realise the entire decree} money. The 
words used are “dar surat adam adai kisi 
kist ke muddai kul rupia wasul kar 
lewae”. 

The Court below found that the first and 
the second instalments had not been paid 
by the. judgment-debtor. It, therefore, pass- 
ed an order directing execution to. issue 
for the recovery of the balance of Rs. 190 
together with costs. The judgment-debtor 
raised the pleathat the application for 
execution was not within limitation, but 
the learned Munsif rejected this plea. 
m judgment-debtor has come up in ap- 
peal. 

The sole question for determination in this 
appealis asto whether or no the applica- 
tion of the decree-holder is within limit- 
ation. The first instalment fell due on 
April 23,1929. The present application for 
execution was madeon March 30, 1933, 
that is to say, more than three years after 
the date on which there had been a default 
in payment of the firstins‘alment. The 
contention raised by.the learned Counsel 
appearing forthe appellant is that the . 
decree-holder became entitled, under the 
terms of the compromise, to recover the 
entire_amount due-on the date on which 
there was a default in payment ofthe. first 
instalment, and no application for execu- 
tion having been made within three yearg 
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from that date, his present application for 
execution was barred by limitation. In my 
opinion this contention cannot be accepted. 
The question for consideration is whether 
under the termsof the compromise there 
was no option left to the decree-holder but 
to execute the decree for the entire sum 
due on non-payment of the first instalment. 
If the decree-holder was not compelled 


under the terms of the compromise, to ask. 


for the recovery of the entire amount due 
on account of the instalments, I donot see 
any reason why he should not be permit- 
ted to execute his decree for the instal- 
ments which stillremain due. Theview 
taken in Braham Kishun Narain Deo v. 
Harihar Munder (1) is opposed to the con- 
tention raised by the learned Counsel for 
the appellant. A Benchof two learned 
aogas ofthat Court held in that case 
that: 


“Unless a decree, which provides for the pay- 
ment of the decretal amount by instalments, 
clearly leaves the decree-holder no option on the 
happening of the default but to execute the decree 
once for all for the whole amount dua under it, 
the decree-holder may execute it on the happening 
of the first, second or any subsequent default; 
and limitation will run against him only in respect 
of each instalment separately from the time when 
each such instalment may become due and payable, 
The failure to exercise the option when the decree- 
holder had the power of doing it does not take away 
from him the right of exercising it on any 
subsequent occasion.” 


In another case reported as Manindra 
Nath Rou v. Kanhai Ram Marwari (2), it 
was decided that wherea decree provides 
for the payment ofthe decretal amount 
by instalments and states that each in- 
stalment, will be payable on a specified 
date andthat on default in the payment 
of any instalment the whole amount will 
become due, the decree-holder is entitled 
to apply for execution of each instalment 
as it becomes payable, and the period of 
limitation continues for three years from 
the date when default is madein the pay- 
ment ofany instalment. In Joti Prasadv. 
Sri Chand (3), a Full Bench ofthe Allah- 
abad High Court held thai if the applica- 
tion for execution is one for the remaining 
unpaid balance of the decretal amount 
under the second unpaid amount, it is 
not governed by Art. 182 at all but by 
Art. 181 and limitation will run from 


(1) 139 Tnd. Cas 202; 11 Pat. 440,13 P LT 454; 
ATR 1932 Pat. 253; Ind. Rul (1932) Pat. 215 

(2) 4“ Ind. Cas. 728: 4 P L J 365; (1919) Pat. 46. 

(31112 Ind Oas. 73; 51 Av37; 26A LJ 966; AIR 
1928 All, 629 (F B). x 
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the date of the default, the decree-holder 
being entitled to recover the whole balance 
due less by any individual instalments 
which, regarded as individual instalments, 
are barred, by limitation. In a very recent 
case kam Prasad Ram v. Jadunandan (4) a 
case similar to one before me, a Bench 
of two learned Judges of that Court have 
held that the decree-holderhad two dis- 
tinct rights, viz., (1) to receive ingtalments 
as and when they fell due; (2) to enforce 
payment of all the instalments that might 
remain unpaid. They held that as the 
application for therecovery of the entire 
amount due on all instalments was not 
made within a period of three years from 
the date of default, the decree-holder's 
remedy to-make an application to recover 
the entire amount was time-barred, 
Art. 181 of the Indian Limitation Act 
being , applicable. But they also held that 
if this right was time-barred it does not 
follow that the first right was also time- 
barred and that the decree-holder was 
entitled to recover such of the instalments 
as had fallen due onthe date of the ap- 


J 


pres 


plication for execution and Art. 182 (7) of. 


the Limitation Act was applicable. After 
a consideration of these cases I am of 
opinion thaf the view taken by a Bench of 
two learned Judges of the Patna High Court 
in Braham Krishun Narain Deov. Hari- 
har Munder (1) should be followed. 
Under the terms of the compromise before 
me ithe judgment-debtor agreed to pay 
the decree money in yearly instalments, The 
decree-holder was given the option to exe- 
cute the decree for the whole amount if 
there was a default in payment of any 
of the instalments. I see nothing in 
terms of the compromise which compelled 


the | 


the decree-holder to enforce his decree for - 


the recovery of the entire amount in case 
of default of payment of any instalment 


immediately. It appears to me that 
two courses were open to him in case 
of non-payment of any instalment. 


One was to execute hisdecree for the in- 
stalment which had fallen due and the 
other wasto apply for the recovery of the 
entire amount due on account of the dec- 
ree money. If the decree-holder did not 
apply within three years of the date of 
default of any particular instalment he 
would lose his right to recover the seme 
but I do not see any justification for 
holding that if he does not apply within 
three years of the date of default for the 
recovery of the entire amount, then his 
(4) 149 Ind, Oas. 598; (1934) A L J 6 note, 


. the 


' Court below is correct. 
_ fore, stands dismissed with costs, 
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claim to réċover the remaining instalments 
would he barred. I agree with the view 
taken in the ruling reported in Braham 
Krishun Narain Deov. Harihar Munder 
(1) that in a case like this the decree- 
holder may execute his decree on the hap- 
peningof the first, second orany subse- 
quent default; and limitation will run 
against Rim only in respect of each in- 
stalment separately from the time when 
each such instalment may become due and 
payable and that. failure to exercise the 
option when the decree-holder had the 


_ power of doing ildoes not take away from 


him the right of exercising it on any- 
subsequent occasion. In my opinion the 
decree-holder hecomes entitled under the 
terms of the compromiseto apply for the 
recovery of the entire amount on each oc- 
casion whenever there is a defaultin pay- 
ment of any of the instalments. In my 
opinion the case is governed by Art. 182, 


.cl. (7) of the Indian Limitation Act. The 


words “such date” in this clause refer to 
date on which a default ismade in 
payment of any of the instalments. On 
the occasion of each default the decree- 
holder is entitled to ‘enforce his claim for 
the payment of the entire amount due 
exceptin respect of which his claim has 
become barred, 

For these reasonsI am of opinion ‘that 
the application of the decree-holder for 
the recovery of the balance due was within- 
limitation -and the view taken. by the 
The appeal, there- 


N. Appeal dismisssd. 


LAHORE HIGH COURT 
First Civil Appeal No. 1709 of 1927 
November 14,1982 ` 
ADDISON AND AGHA HAIDAR, JJ. 
BISHAMBAR DAS— PLAINTIFF — 


APPELLANT 
versus 
ISMAIL AND oTHERS — DEFENDANTS 
— RESPONDENTS 
Promissory note—Pro-note thumb-marked by 
deceased executant—Suit against minor sons of 
executant—Burden of proof— Defendants’ plea of 


want of constderalion—Onus,& how discharged— 
Negotiable Instruments Act (XXVI of 1881), 3.118 
a). 

: Where ina suit on pro-note, alleged to ba thumb- 
marked by the deceased executant, his minor sons 
deny the execution, it ig necessary that the 
plaintiff should prove by clear, cogent and reliable 
evidence that the thumb-impression on the docu- 
ment isreally that ofthe deceased executant. A 
high standard of proof would -be exacted from jhe 
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plaintiff before the exedutioh of the document 
which is sued upon., 

Where in a suit on pro-note, the defendants plead 
want of consideration in dischargiag the burden 
of proof, it isnot always necessary for the defend- 
ants to prove want of consideration by producing 
definite evidence on their own behalf. It is open to 
them to rely upon the facts and circumstances of the 
case aad also to refer to the flaws in the evidence 
of the plaintiff himself and then to argue that on 
the record of the case as it stands, the burden has 
been discharged by them, Whether a party had 
discharged the burden of proof laid uponhimis a 
question for the Court to decide and each case 
depends uponits own peculiar facts and circum- 
stances 


F. CŒ. A.from the decree of tha District 
Judge, Gurdaspur, dated April 2, 1927. 


Messrs. Fakir Chand and Chandra Gupta, 


for the Appellant. . 


Mr. J. L. Kapur, for the Respondents. 


Agha Haidar, J.—This appeal arises 
out of a suit instituted on August 24, 1926, 
by the--plaintiff against defendant No. 1, 
major, and defendants Nos. 2 and 3, 
minors, for the recovery of Rs. 6,500 on the 
basis of a promissory note alleged to have 
been executed by Muhammad Bakhsh, 
father of the three aforesaid defendants, 
on August 25, 1923, in his favour. The 
trial Judgé had dismissed the plaintiff's 
suit. The plaintiff has come up to this 
Court in appeal. 

Muhammad Bakhsh Gujar was an 
illiterate agriculturist who died some nine 
or ten months before the institution of the 
present suit on August 214, 1926, leaving 
him surviving his three sons,namely, Ismail, 
defendant No. 1, and Nazir and Sharif, 
defendants Nos: and 3. Ismail refused 10 
act. as guardian ad litem of his two minor 
brothers,so the triai Judge, by. his order 
dated December 9, 1926, appointed an 
official of his Court to act astheir guardian 
ad litem. Ismail filed a written statement 
and Nazir and Sharif also filed a separate 
written statement through their guardian, 
The purport, however, of these two docu- 
ments is the same. The defendanis in 
Doth these written statements plead that 
they have no knowledge of the debt and 
thatthe previous account may be examined, 
They raised certain other pleas in defence 
with which we are not concerned in the 
present appeal. | 

The plaintiff relies upon the promissory 
note, Ex. P-A, which is printed at p. 24 
of the paper book and also upon his bahi 
account, Ex. P-2, wherethere is an entry 
in respect of this promissory * note of 
Rs. 6,000. Against this entry are to he 
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found two other entries which are intended 
to showthe items which, together with in- 
terest, go to make up thé main considera- 
tion of the promissory notë The first entry 
relating to Rs. 1,360 is dated March 10, 
1920, and mentions that the amount was 
taken by Muhammad Bakhsh for orna- 
ments, clothes and other marriage expenses 
of one Munshi. The second entry of 
Rs. 1,890, is dated’ March 22, 1920 and 
recites that the money had been advanced 
“to Muhammad Bakhsh for the purchase of 
land. The sum of Rs. 6,000; has been 
arrived at by adding these two items of 
Rs. 1,560 and Rs. 1,800 and Rs. 2,735, 
interest calculated on them up to the date 
of the promissory note in suit and a sum of 
Rs. 100 made up of the principal and 
interest of some other minor items. The 
total sum in fact comesto Rs. 6,025, but, 
| after remitting a sum of Rs, 25 the amount 
claimed by the plaintiff comes to Rs. 6,000 
plus interest Rs. 509 total Rs. 6,500. 

The plaintiff produced Rura Mal, P. W. 
No. 1, whois the scribe of the promissory 
note in suit. He says that he personally 
knew Muhammad Bakhsh who put his 
thumb impression on the promissory note 
in his presence, andthat the document was 
read over to him before -obtaining his 
thumb-mark. He further says that the 
transaction had been entered in his own 
régister also at No. 164 and that Muham- 
mad Bakhsh’'s thumb-mark had been taken 
on it. The witnesshas not producad this 


register because, according to him, it was’ 


deposited in the Record Room of Gurdaspur. 
Rura Malhas further given evidence as to 
the entry dated March 22, 1920, for 
Rs. 1,800, in the baht of the plaintiff. He 
says that this sum was advanced to 
Muhammad Bakhsh for buying some land. 
The first item of Rs. 1,360 has been sought 
to be proved by the evidence of Ghulam 
Muhammad, P. W. No. 3. This witness 
did no: sign the document and he frankly 
admits that he is a robkari witness to the 
entry, and that, on two or three occasions he 
has acted as “robkari gwah” on behalf of 
the plaintiff. In the course of his cross- 
examination this witness his admitted that 
the uncle of Ismail, defendant No. 1, had 
taken proceedings against him under s. 110 
of the Criminal Procedure Code though the 
matter was dropped by- the police later 


cn. 

The plaintiff, Bishambar Das, has given 
evidence in the case oa his behalf and 
“has, tried to prove the thumb-impres- 
gion on the promissory note in dispute and 
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also the items of Rs. 1,380 and Rs. 1,800. 
He has also given details as to how 
Rs. 6,000 was made up. There are no 
admitted thum-impressions of Mubammad 
Bakhsh cn the record In rebuttal the 
defendants produced Munshi, D. W. No. 1. 
He is also a Gujar like the defendants and 


has stated on oath that Muhammad Bakhsh ` 


had no full nephew of the name of Munshi, 
and that he never paid for the marriage of 
anyone bearing that name. In answer to'a 
question put to him by the Court the 
witness stated that Muhammad Bakhsh 
never purchased any land. + 
In cross-examination he stated that 
Muhammad Bakhsh had received a square 
of land from the Government 10 or 11 
years ago and that the sum of Rs. 2,500, 
which he had to pay to Government, re- 
mains unpaid. Nur Bakhsh, D. W. No. 2, 
has stated that Muhammad Bakhsh never 


purchased any land, that he got a square . 


from the Government the price of which 
had not yet been paid and that Muhammad 


Bakhsh never paid for the marriage ex- ` 


penses of anyone called Munshi. 

Hussaina, D. W. No. 8, has stated that 
he had known Muhammad Bakhsh for 10 
or 15 years and that his village was at a 
distance of about a mile from that of 
Muhammad Bakhsh. Heis quite 


any land nor spent any money on the 
marriage of one Munshi. Tothe same effect 
is the evidence of Ghulam Qadir, D. W. 
No. 4. | 

In rebuttal the plaintiff produced Mahesh 
Das, P. W. No. 5, who belongs to the same 
caste and got as the plaintiff. He says that 
he had been invited by Muhammad Bakhsh 
and a numberof other villagers to open a 
shop in the Montgomery District where 


definite ~ 
that Muhammad Bakhsh never purchased -n 


they had been granted squares of land and | 


that, as a result of this invitation, he 
shifted to Chak No. 12 in order to carry on 
his business. He 
Bakhsh and Munshi used to live together 
and to cultivate the land jointly and that 
his shop wasin thesame house in which 
Muhammad Bakhsh and Munshi lived. 


says that Muhammad * 


He finishes off by saying that he returned » 


to his orga home and stopped the 
business in the Montgomery District. 
This is all the evidence in the case. 


` Having regard to the pleas raised in 


defence, there cannot be any doubt that 
the defendants did notin any way admit 
the execution of the promissory note in 
suit by their father Muhammad Bakhsh. 
In fact they distinctly put the plaintiff on 


` 


1934 


proof that the promissory nole was thumb- 
marked by Muhammad Bakhsh. In a case 
of this kind when the alleged executant of 
a document is dead and his minor sons 
are being sued subsequent to his death, it 
is necessaly that the plaintiff should prove 
by clear, cogent and reliable evidence 
that the thumb-impression on the document 
is really that of the deceased executant. 
In other words, a high standard of proof 
would be exacted from the plaintiff before 
the execution of the document, which is 
sued upon under the circumstances in- 
dicated above, can be held to have been 
duly proved. In my judgment the evidence 
which has been produced on behalf of the 
plaintiff to establish that the thumb- 
impression on the promissory note is really 
that of Muhammad Bakhsh, falls consider- 
ably short of that high standard of proof 
which is required by law. The best evi- 
dence in the case which .was available to 
the plaintiff has not been produced. He 
could have easily summoned some of the 
records of the Colonization Office at 
Montgomery where undoubtedly Muham- 
mad Bakhsh’s genuine thumb-impression 
are sure to -have been preserved. The 
laintiff himself is an interested party and 
bia evidence has to be read with a great 
deal of cautionand certainly, standing by 
. itself, it is not sufficient to prove the 
genuineness of the thumb-impression of 
the promissory note and other entries on 
which he relies. Rura Mal, P. W. No.1, 
is aman who-purports to be the scribe of 
the document andit is significant that he 
has tried to keep himself out of the affair 
-as much as po:sible by stating that his own 
register, which bore the thumb-impression 
of Muhammad Bakhsh, wasnot with him 
and wasin fact in the Record Room of 
Gurdaspur. Furthermore, the transaction 
of Rs. 1,360 has been sought to be proved 
by Ghulam Muhammad, P. W. No. 3. It 
need hardly be said that the evidence of 
this witness is not calculated to inspire con- 
fidence in a Court of justice. I attach 
great importance to the observaticns made 
“by the learned trial Judge in his judgment 
at p. 20: of the paper book where he says 
that : 
“if the plaintiff had produced account books 
which showed that “on the dates when he says that 
he advanced Rs. 1,360,and Rs. 1,800 in cash he 


had really paid out such sums, I would regard: his 
casa more favourably.” 


These account booksare not forthcoming 
and we have got only entries of these 
amounts purporting to have been made on 

‘the debit side while the entry about thg 
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promissory nole in-suit is on thé credit side: 
It would have greatly strengthened the case 
for the plaintiff if he had produced the 
account book dealing with the period when 
these two items of R>. 1,360 and Rs. 1,800, 
had, according to him, been -advanced to 
Muhammad Bakhsh. .I may also note here 
that the entries about Rs. 1,360 and 
Rs. 1,800 are silent about interest. 

Having regard, therefore, tothe. evidence 
on the record it is extremely doubtful 
whether a Court of iustice can hold that 
the plaintiff has proved satisfactorily that 
the thumb-impression on the promissory 
note insuit was a genuine thumb-impres- 
sion of Muhammad Bakhsh and, even 
assuming forthe sake of argument that 
the learned trial Judge was right in bold- 
ing that Muhammad Bakhsh had been some- 
how tricked to put his thumb-impression on 
the promissory note in question, the burden 
of proving went of consideration has been 
amply discharged by the defendants. In 
discharging the burden of proof, it is not 
always necessary for the defendants to 
prove want of consideration by producing 
definite evidence on their own behalf It is 
opento themto rely upon the facts and 
circumstances of the caseand also to refer 
to the flawsin the evidence of the plaintiff 
himself and then to argue that on the 
record of the case as itstands, the burden 
has been discharged by them. There are 
a. number of authorities on this point and 
itis not necessary to consider them for 
the purposes for this appeal. Whether. a 
party had discharged the burden of proof 
laid upon him is a question for the Court to 
decide and each case depends upon its own 
peculiar facts and circumstances. er 

In my judgment, the defendants, on the 
record before us, have been able to prove 
that no consideration had passed. The con- 
clusion arrived at by the learned trial 
Judge seems to me to be correct and Ido 
not think that anything has been brought 
to my notice. which would justify me in 
reversing his finding on a question of 
evidence I would, therefore, affirm the 
judgment and decree of the trial Judge 
and dismiss this appeal with costs to 
defendant No. 1 only, the minor defend- 
ants not being represented in this Court, - 

Addison, J.—I agree. 

D. Appeal dismissed.‘ 
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Musammat GHULAM FATMA AND 
OTHERS — APPELLANTS 
na versus 
ABDULAZIZ AND oTHERS— 
i : BE onm, igoh) ep 
ivil Procedure Code (Act V o , 8 47, 0, 
xi r. 10— Partition swit— Power of Court _ to 
have regard to events occurring subsequent to institu- 
tion of suit—Preliminary decree fou partiron ane 
_ determination of mesne profits—Whethcr terminates 
action—Part of decree-holder's rights devolving on 
judgment-debtors after decree—Decree, if extinguish- 
"ed pro tanto— Dispute as to shares of legal represen- 
“tatives— Determination by execution Court—0. XXII, 
r. 4, applicability to devolution by death. 

"Partition suits are an exception to the general 
rule that the rights of the parties in a suit must 


‘ned as atthe date of the action brought ; 
a Court in determining the 


in partition suits the ( 

ehis of the parties may n one to ede an 
i ly and fina ave regard to events 
HANG or X institution 


i sequent tothe date of the | 
occurring subsequ a a eer 


of the suit Nur ka Ah v. 
ied. [p. 610, col 1. : 
aa ve Teeter to a decree a portion of the 


ights to which the decree relates devolves either 
be inheritance or otherwire upon the judgment- 
debtor, or is acquired by him under a valid trans- 
. fer, the decree does not become incapable of execu- 
tion but is extinguished only pro tanto. This rule of 
law is sufficiently general to comprehend alike cases 
of money decrees and decrees for immovable prop- 


erty. Kudhai v. 


f 1. : ses . 
‘oO hove the decreé“passed in a partition suit by 


f rial Court purports to be a preliminary decree 
be partition of Da DEN and for determination of 
mesne profits, the decree cannot be considered as 
terminating the action which is, therefore, still 
pending. The Duke of Bucelench (5), followed. |p 610, 
Cle there is a dispute 

ero is 
legal ‘representatives of a deceased decree-holder, 

‘or, in other words, as to the extent to which the 
decree has been extinguished ib 18 8 question which 

` falls within the purview of s 47, Civil Procedure 

Code and this question may well be settled by the 

executing Court under the powers vested in it under 

that section. Kudhai v. Sheo Dayal (l)and Fazul 

Tlahi v. Habib Baksh (3), referred to. |p 612, col. 


Ad a 
XII, r. 10, Oivil Procedure Code, does not 
sly = case where the devolution of interest has 


beon by death. [p. 610, col. 1] 
Mr. Thanwerdas Isardas, for. the Appel- 


as to the shares of the 


b. 
ee Dipchand Chandumal, for the Respon- 
dent. 

Lobo, A. J. C.—The history of these 


appeals is as follows; One Mahomed Sadik 
died on August 6,1918 leaving him surviving 
a son Abdul Aziz and two daughters Arbab 
Khatoon and Alanawazi, the latter was mar- 
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. was opposed by Abdul 
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ried to Jaffer appellant in appeal No. 51 and 
respondent No. 3 in appeal No. 50. Heleft 
considerable immovable properly consisting 
of agricultural landsin dehs Jhangal Wah 
and Ranjhapur Taluka Thu]. Abdul Aziz 
and Arbab Khatoon are respondents Nos. 1 
and 2 in both these appeals. 

On December 5, 1921, Alanawazi filed a 
suit in the Court of the First €lass Sub- 
Judge, Sukkur, against Abdul Aziz and 
Arbab Khatoon for partition, being Suit 
No. 164 of 1921. She obtained a preliminary 
decree on January 5, 1923, for partition and 


separate possession of a } sharein the plaint , 


property and mesne profits from date of 
suit to date of delivery of possession or 
expiry of 3 years from the date of the decree 
whichever event should happen fist and 
costs. Against this decree Abdul Aziz 
presented an appeal to this Court which 
was however dismissed on February 23, 
1928. During the pendency of this appeal 
Alanawazi having died her heirs and legal 
representatives were brought on the record, 
they being Jaffer, her husband, and Abdul 
Aziz and Arbab Khatoon, her. brother and 
sister. a ; 

On April 23, 1928, Jaffer sold to Ghulam 
Fatma, appellant No.1 in appeal No. 50 
and Shermahomed, father of appel- 
lants Nos. 2 and 3, in appeal No. 50, one 
anna nine- pies out of 2 annas share he 
inherited from Alanawazi. On May 26, 
1928, he nevertheless applied as heir and 
legal representative of Alanawazi for execu- 
tion of the decree obtained by her in 
January; 1923. In the darkhast the prayer 
for execution after a recital of all the 
events which had occurred from the date 
of the decree, was 
“(a) that his share in the. property . should 
be partitioned off with all rights appertaining thereto 
and exclusive possession awarded to him, ana for that 
purpose the papers be sent to the Deputy Commis- 
sioner, Upper Sind Frontier, (b) that the mesne profits 
be determined and the share of this decree holder 
be awarded to him.” 

On August 28, 1928 Ghulam Fatma and 
Sher Mahommed applied for execution of 
the same decree as assignees of 1 anna 
nine pies out of Jaffer's 2 annasshare. 
The prayer for execution in the darkhast 
was the same as in Jaffers execution 
application, the darkhast also recited the 
fact of the purchase by the applicants 
of one anna and nine pies of Jatfer’s two 
anna share, Each execution application 
Aziz and Arbab 
on the ground that an 
had no jurisdiction to 

application and that 


Khatoon mainly 
executing Court 
entertain such an 


E 


Y 


_ Isat 
the appropriate remedy of the applicants 


wasa fresh suit for partition. The ap- 
plications were dismissed with costs by the 


First Class Sub-Judge, Shikarpur, on 
May 31,1929. In his order which covers 
both applications the learned Judge 


states :— 

< “The only remedy open to legal representatives 
of Alanawazi is to file a regular suit and get 
their rights afid shares determined in the property 
and then bring an execution application. In 
both these applications the question is the same, 
that ison whom the shares in the property of 
Alanawazi devolve and to what extent; and this 
question in my opinion cannot be determined by 
the executing Court because, if the shares of the 
parties were now determined, the decree will have 
to be altered and varied, and the Court executing 
the decree cannot alter and vary the decree and 
cannot go behind it” 


It is against this order that the present 
appeals have been filed, one by Jaffer (No. 
51) and the other by Ghulam Fatma and 
the heirs and legal representatives of Sher 
Mahomed, deceased, (No. 90). Mr. Thawerdas 
the learned Advocate who has argued the 
appeals before us has invited our atlention 
to several decided cases on the hasis of 
which he contended that the order of the 
learned Sub-Jndge is wrong. In thecdse 
of Kudhai v. Sheo Dayal (1), Mahmood, J., 
held that where subsequent to a decree a 
portion of the rightsto which the decree 
relates devolves either by inheritance or 
otherwise upon the judgment-debtor, or 
is acquired by him under a valid transfer, 
the decree-does not become’ incapable of 
execution but is extinguished only pro 
tanto. He further held that this rule of law 
is sufficiently general to comprehend alike 
cases of money decrees and decrees for 
immovable property. In this case there was 
a joint decree for p3ssession of a house by 
redemption on payment of acertain sum 
of money against 3 persons and the in- 
terest of all the joint decree-holders 
“except that of Kudhai had passed by sale 
to the judgment-debtors, Kudhai was 
-held to be entitled to execute the decree 
in regard to his share. It was also held 
that the question of the legality cf the 
purchase by the judgment-debtors and 
the extent of the share which they so 
-acquired could form the subject of in- 
vestigation in execution proceedings. 

The proposition that a decree can be 
executed in’ part has been accepted by 
their Lordships of the Privy Council in the 
case of Hurrish Chunder Chowdhry v. Kali 
Sunderi Debi (2), Their Lordships say: 

“We are unable to subscribe to tlie doctrine 
- (1) 10 A570, A W N 188%, 231. 

(2) 9 0482; 10 TA 4; 48ar, 407 (PO). _ 
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that a decree can only be-executed as 8 whole 
and not partly by one of the plaintiffs, a doctrine, 
which as pointed out by the High Court would 
lead to the consequence that a defendant could 
prevent the execution of a decree by buying the 
interest of one of the plaintiits.” 

That. was also a case ofa joint decree 
in favour of two persons. One of them 
had sold her interest to the judgment- 
dsbtor. It was held that -the other co- 
plaintiff could obtain execution according 
to the extent of her interest. In the case 
Fazul Ilahi v. Habib Baksh (3), the 
principle laid down by Mahmood, J.,in 
Kudhai's case (1) was. adopted by Scott 
Smitb, J., of the Punjab Chief Court. The 
facts in that case were not dissimilar to 
the facts in the pres2nt case. One Fakhrun- 
nisa obtained a. decree for partition 
against one Habib Baksh and several 
others for a 1-14 share of the property of 
Karim Baksh, deceased. She died and 
4 persons were entered upon the record; 
as her legal representatives one of them 
being Habib Baksh, the other three being 
Ahmed Baksh her brother and Shams-un- 
nisa and Allah Bandi her sister. Subse- 
quently Allah Bandi died and Fazul Ilahi 
her husband as one of her heirs under the 
Muhammadan Law applied for execution of 
the decree against Habib Baksh alone. 
He did not apply for execution of the whole 
decree but only so far as his share was 
concerned. The lower Court rejected his 


application. On appeal’ the order was 
reversed and the application was held 
competent. The learned Judge re- 
marked : 


“We have in this case the curious position that 
Habib Baksh is a decree-holder as well às one of 
the judgment debtors. This fact however does 
not prevent execution of the decree as against 


him.” 

Tre learned Judge further held that 

s. 231, Civil Procedure Code, (now O. XXI, 
r.15) had no application and concluded 
by stating 
‘l can find nothing in the former Code of Civil Pro- 
cedure which bars such an tapplication as the pres 
sent.” 
Nor as far as Iam able to see there is 
anything in the present Code which would 
bar such an application, though at the 
same time the Code contains no express 
provision to meet cases such as this. 

Mr. Dipchand who appears for the res- 
pondents frankly admitted that he had 
been unable to find any authority directly 
in point supporting the order appealed 
against. He argued however that on general 


(3) 7 Ind, Cas, 474; 61 PR 


1910; 90 P W R 1910; 
110 P L R 1910. - . 


616, 


grounds such applications could not in 
law be held competent. He attempted to 
distinguish the authorities relied on by the 
learned Advocate for the appellants on the 
ground that they related to cases of joint 
Gecrees. The case of Fazul Ilahi v, Habib 
Baksh (3), is clearly not a case ofa joint 
decree. Nor can I see any valid reason 
why the principle held applicable in the 
case ofa joint decree in this respect 
should not apply with equal force to a 
decree obtained by a single decree- 
holder. : : 

Mr. Dipchand next referred to O. XXII, 
r. 10, Civil Procedure Code and argued that 
the appellants had neither applied for nor 
obtained the leave of the Court to continue 
the suit, and that the applications for execu- 
tion were on that giound as well in competent. 
But in this case the devoluticn 
of interests was by death to which 0. 
XXII, r. 10, Civil Procedure Code, has no 
application. The devolution took place 
alter the decree and O. XXII, r. 12 express- 
ly provides that nothing in rr. 3,4 and 
& shall apply to preceedings in execution 
of a decree or order. 


Lastly Mr. Dipchand urged that to allow 
such applications in execution would 
virtually amount tc converting a suit and 
deciee”of one kind into a suit and decree 
of another. The suit and decree in this 
case were for. partition of ihe estate of 
Mahcmed Sadik;- the applications sought to 
convert them into :a suit and decree for 
the partition of. the estate of the criginal 
decree-holder, Alanawazi. This was clearly 
not permissible. Whatever may be the 
force of this argument as applied to suits 
and decrees generally, there is good authori- 
ty for holding that partition suits are an 
exception to the general rule that the rights 
of the parties in a suit must be ascertained 
as atthe date of the action brought; that 
in partition suits the Court in determin- 
ing the rights of the parties may, in order 
to settle these rights completely and finally, 
have regard to events occurling subse- 
quent to the date of the institution 
of the suit. Inthe cese of Nur Khaloon v. 
Summar Sawayo (4),a Bench of this Court 
acting on this principle allowed a plaintiff 
Im a partition suit 10 amend hig plaint so 
as to ccmpletely alter his cause of acticn 
by embracing events which had occured 
subsequent. to the date of tke filing of the 
guit, Sir Charles Fawcett, then Fawcett, 
Additional Judicial Commissioner, concur- 


` (4) 31 Ind, Cas, 7;9 SL R61, 
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ring in the judgment of Pratt, J udicial 
Commissioner, said: . 

“Even if it isa good general rule that the rights 
of the parties in a suit must be ascelteined as at 
the date of the action brought, there is good 
reason for treating suits for partition as an exception 
to this general rule The Courts do not ordinarily 
allow partial partition and endeavour to make it 
as complete as possible and settle the rights of all 
the parties interested. It would obviously be incon-’ 
venient if in doing so the Court cco@ld not have 
regard to events occurring subsequent to the date 
on which the suit is instituted.” 


In the present case the execution applica- 
tions relate to two annas in the } share in 
the estate of Mahomed Sadik decreed in 
favour of Alanawazi, and the whole of the rez” 
maining 14 annas in that share have vested 
in the respondents who already held the 
remaining } share to the estate of Mahomed 
Sadik. No possible inconvenience could 
therefore arise inthe execution proceedings, 
though at the same time it is clear that both 
applications could not be allowed simul- 
taneously.’ Further, any disputes as to 
Jaffer's right to inherit the 2 annas for 
which execution is sought is clearly a 
question relating to the execution of the 
decree within the meaning of s. 47, Civil 
Procedure Code and can be gone into 
and determined in execution proceed- 
ings. | 

Adopting the ratio decidendi in the cases, 
referred toabove I hold that the execution 
applications presented by Jaffer and by- 
Ghulam Falma and others were competent 
and that one or other of them should have 
been allowed. I accordingly reverse the 
order of the learned Subordinate Judge and 


` allow those appeals. - 


--Rupchand, J. C.—In this case the decree 
passed by trial Court purports to be: a 
preliminary decree for partition of property 
and for dete:mination of mesne profits. 
The deciee cannot be considered as term- 
inating the action which is therefore still 
pending: See The Duke of Bucelench (5). 
That being so, the Court have very wide 
powers ofallowing an amendment of the 
pleadings and also of adding or substitut- 
ing paties for the purpose of doing com- 
plete justice between the parties. The 
plaintif Alanawazi is dead. Under the 
preliminary decree passed by the Court in: 
her favour she acquired two rights: the 
first of having the property left by her 
father partitioned and such part of the prop- 
erly as is allotted to her as her share teing 
handed over to her. j 
The second rightis of having ber share 
of mesne profits accruing from the date of. 


(5) (1892) P 209. . - 


1934 - 
suit to the date of possession of the portion 
allotted to her, or, in the alternative for 
three years from the date of suit whichever 
is the sharter period, being determined and 
awarded to her. 

She filed this ‘suit in 1921 and’ obtained 
the preliminary decree in 1923. She was 
not able to obtain a final decree until her 
death in consequence of the defendants hav- 
ing filed an appeal. That appeal was dismiss- 
ed on January 23, 1928. I do not propose to 
go into the question whether in view of 
the pendency of the appellate proceedings 
the plaintiff, if alive, would have been 
-able to get mesne profits from the date 
of suit up to the date of possession or 
only for a period of three years. -But 
the object of the defendants in raising 
the plea that the only remedy of the 
appellant is by a fresh suit, is, in the 
first place to delay-the partition of prop- 
erty; and in the next place to deprive 
the appellant of his share in the mesue 
profits which have been decreed in favour 
of the plaintiff. _ i; 

Now it is not disputed that: had the 
plaintiff? been alive, the only way in which 
she could obtain the` reliefs granted to 
her by the preliminary decree, wouid be 
by pursuing her remedy .in these pro- 
ceedings, and that likewise, had she died 
leaving as her legal representatives per- 
sons other than the defendants, the only 
‘way in which such legal representatives 
could obtain ‘relief would be by pursuing 
their remedy in these proceedings. 

The defendants, however, contend that 
as the deceased had left-as-her legal re- 
presentatives not only the appellant but 
the defendants, the present- proceedings 
have come to an end, and the only way 
in which the appellant can get redress is 
by aregular suit, however’ prejudicial such 
.course be to him. = 

I am unable to see by what magic this 
result can be obtained and proceedings 
taken in 1921 be pronounced as infructu- 
ous by ths mere accident of the plain- 
tiff having died leaving the defendants 
as" some of her legal representatives, and 
that the legal representatives: other than 
the defendants be compelled to file a 
fresh suii to assert an indisputable right 
declared by the preliminary- decree and 
in which suit he would probably find 
himself deprived of his share in the mesne 
profits on the plea of limitation. Such a 
Sesult would, to use. the’ words of their 
Lordships .of the Privy Council in con- 
nection with another matter in Sadasiva, 
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Pillai v. Ramasuba Pillat (6),at p. 234* 


“be aresu.t discreditable to the administration of 
justice.” : 

What does the appellant ask for? He 
contends that although in consequence of 
the death of the original plaintiff the de- 
fendants are not bound to perform the 
whole decree, a part of the obligations 
decreed against them having vested in 
them, they should be made to perform 
the remaining part of their obligations. I 
can see no reason why they should not be 
made to do so in these very proceedings, 
and why the Court should not come to 
the help of the appellant by granting the 
amendments which have been necessary 
in consequence of the defendants having 
acquired a dual position by the death of the 
plaintiff. 

It is no doubt true that the appellant 
and the transferee from him of a part of 
his interest in the decree have both put 
in execution applications for enforcement 
of the preliminary decree to the extent of 
the rights which have devolved upon the 
appellant, but those applications may 
well be treated as proceedings taken in 
the suit after the passing of the preli- 
minary decree and for the purpose of get- 
ting the final decree passed and: relief 
granted to them on that basis. ze 


As no final decree has been passed in 
this case, the present applications are not 
execution applications falling within the 
purview of ©. XXI, Civil Procedure Code. 
It is therefore hardly necessary to con- 
sider the effect of there being no express 
provision in O. XXI. for the contingency 
which has occurred. But had the provi- 
sions of O. XXI applied to the circum- 
stances of this case, the result would in 
my opinion be the same. An executory 
decree does not come to an end by the’ 
death of the decree-holder and may be 
enforced by his legal representatives, The 
combined effect of O. XXI, rr. 15 and 
16, is to enable one of the legal repre- 
sentatives to enforce a decree for the 
benefit of himself and the other legal re- 
presentatives where such legal representa- 
tives refuse to join him in executing the 
decree, 

There is nothing in the Code to sug- 
gest that an executory decree ceases to be 
such if the decree-holder dies leaving the 
judgment-debtors as some of his legal 
representatives. ‘The decree still remains 

(6) 2I A 219; 15 Beng. L R 383; 24 W R193;3 
Sar. 519 (PO). 
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an executory decréé and does- not be- 
come incapable of execution. What 
happens in such a case is. that the 
decree is extinguished pro tanto. That 
was the view taken by Mahmod, 
J; in Kudhai v. Sheo Dayal (1), which 
was followed by Mr. Justice Seott Smith 
of the Punjab Chief Conrt in Fazul Ilahi 
v. Habib Baksh (5). Both these cases 
were decided under the old Code and ap- 
-pear 
cttory and final decrees. In such a case 
the executing Court does not vary the 
decree as seems to have been assumed by 
the trial Court but to give effect to that 
part of the decree which is not extinguish- 
ed. {f there is any dispute as to the 
shares of the legal representatives of the 
deceased decree-holder, or, in other words, 
as to the extent to which the decree has 
been extinguished, it is a question which 
falls within the purview of s. 47 of the 
Code which, as has been repeatedly held, 
should receive a liberal construction. 
This question may therefore well be 
settled by the executing Court under the 
powers vested in if under that section. 

For these reasons, I concur with mv 
learned brother that the appeals should 
be allowed, that the appellant should be 
permitted to get redress in these pro- 
ceedings and that for that purpose he 
should be allowed to make necessary am- 
endment. Costs to be costs in the cause. 
Both applications cannot proceed, and the 
appellant should elect in the trial Court 
which of the applications he wishes to ke 
proceeded with. 

N. Appeals allowed. 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 690 of 1933 
: November 29, 1933 
NIAMATULLAH, J. 

BALA PRASAD, SECRETARY, 
MUNICIPAL BOARD, ORAI—Appuioant 
VETSUS 
MUZAMMIL HUSSIN—Opposits Party 

U. P Municipalities Act (II of 1916), s. 2(z)— 
‘Other such portuble and merely temporary shelter’ — 
Significance of —Chappar, if constitutes a building— 
Criminal Procedure Code (Act V of 189°), s, 43u— 


Order of acqui‘tal based on misconception of law— 
Whether can be set aside in revision. | 
The detinition in 8.2 (2), U. P. Municipalities 


Act makes it perfectly clear that a hut ora shed or 
other roofed structure is a “ building” for the 
purposes ofthe Act, while a tent or other such 
portable and merely temporary shelter is not.. The 
words “ other such portable and merely tempora y 
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- shelter ™ should be taken ejusdem generis with what 


precedes, viz, tent. Though it is not slrictly neces- 
sary for the exception to apply that the shelter 
should be made of cloth or canvas, e.g, a roof con- 
sisting of nothing but a’ reed screen f'sirki ka pa) 
spread over bamboo poles cannot be a building. 
Shed made of strawand slanting on either side 
supported on four poles cannot invariably be con- 
sidered to bea “ building" as defined in e. 2 (2), 
but what is ordinarily called a “ chappar `“ in this 
country may tea building,” if its dimegsions are 
suffiviently large. 

Where an order of acquittal passed by a Magis- 
trate proceeds on a misconception of Jaw on the 
material points involved in the case, the High 
Court will set aside the order of acquittal in revision 
and order a re-trial, 


Or. R. made by the District Magis- < 
trate, Jalaun, dated September 13, 1933. 

The Assistant Government Advocate, for 
the Crown. 

Mr, Saila Nath Mukerji, for the Opposite 
Party. i : 

Order—tThis is a criminal reference 
made by the District Judge of Jalaun, re- 
commending that the order passed by a 
Magistrate, Third Class, ‘of that District 
acquitting Muzammil Husain of an offence 
under s. 135, U. P. Municipalities Act, be 
set aside. It appears that Muzammil 
Husain, who is a wood contractor, erected 
what is described by the trying Magis- 
trate “asa temporary shed” and by the 
District Magisirate as a “chappar,” without 
the permission of the Municipal Board of 
Orai. It is not disputed that the site 
on which the shed or chappar stands is 
within the limits of Orai Municipality. 
The accused was prosecuted by the Muni- 
cipal Board, but was acquitted by the 
Tahsilar Magistrate of Orai on two 
grounds, namely:—(1) that the- shed did 
not abut or was not adjacent to a 
public street, or place or property vested- 
in His Majesty or in the Municipal 
Board, and (2) that the shed in question 
cannot be considered to be a building 
within the meaning of that word, as defined 
in s. 2 (2), Municipalities Act. 

The Municipal Board moved the District 
Magis.rate inrevision and relied upon a 
certain bye-law which made it necessary 
that persons desirous of erecting any 
“building” within the Municipal limits 
should give notice contemplated by s. 178, 
Municipalities Act, regardless of the fact 
that the proposed: building does not abut 
or is not adjacent to a public street or 
place, or property vestedin His Majesty 
ot inthe Board. The Board also impugn- 
ed the view of the trying Magistrate on 
the question whether the shed in question 
is a building as defined-in the Act. It- 
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“was argued that the ‘“chappar” of the 
kind erected by the accused is a “building” 
as defined in s, 2 (2). Both contentions 
found favour with the District Magis- 
trate, who has made the present refer- 
ence, 

The learned Advocate for Muzammil 
Hussain bas referred to a numberof deci- 

«sions of this Court and of other High 
Courts, which have laid down the rule of 
practice that ordinarily an order of acquit- 
tal, though erroneous, will not be inter- 
fered with in revision. Most of these 
cases however contain a reservation to the 

„effect that the High Court may and does 
‘interfere in cases of an exceptional nature. 
For the reasons which will be presently 
stated I am of opinion that this case is 
of an exceptional nature. The order of 
the trying Magistrate proceeds on a sup- 
position that a certain bye-law . does not 
exist, though in fact it does. The ques- 
tion involved in the case is one which. 
is likely to arise frequently, and it is 
highly desirable, in the interest of the 
public of Orai thatno uncertainty should 
exist onsuch a question Section 178, Munici- 
palities Act, provides that before begin- 
ning, within the limits of a Municipality, 
to erect a new building, a person shall 
give notice of his intention to the 
Board. Sub-Section (2) of that section ex- 
plains that: 

« “the notice referred to in sub-s (1), as required 
in the case of a building, shall only be necessary 
where the building abuts on or is adjacent to a 
public street or place, or property vested in His 
Majésty or in the Board, unless by a bye-law ap- 
plicable to the area in which the building is situ- 
ated, the necessity of giving notice is extended to 
all buildings" 

The trying Magistrate was under the. 
impression that no bye-law which extends 
the application of s. 178 to all buildings 
erected within the Municipality had been 
-made by the Board. His attention does 
not appear to have been drawn to a bye- 
law which was published in the Govern- 
“‘ment'Gazette of March 17,1929 and which 
provides that 
“the Board hereby requires with reference to sub- 
s (2), 8 178 that notice be given in the case of 
all buildings wherescever situated within the 
Municipal limits.” 

It is quite clear that if the trying 
Magistrate had been aware of the bye-law 
referred to above, his decision would have. 
been otherwise, at any rate so far asthe 
first ground on which it is based is con- 
cerned, The learned advocate who appears 
to oppose the reference, has contended 
hat notice required by s, 178, Munici- 
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palities Act, was not necessary, as the 
shed in question is not a building as 
defined in s. 2 (2).of that Act. The only 
question therefore is whether the shed 
erected by Muzammil Husain should be 
considered to be a “building” as defined 
ins. 2 (2) of the Act, according to which 
that term means . 
“a house, a hut, shed,cr other roofed structure 
for whatsoever purpose and of whatsoever mate- 
rial constructed, and every part thereof, but 
shall not include a tent, or other such portable 
and merely temporary shelter.” : 
The record does not give an accurate 
idea of the shed which is in question in 
this case. It appears that the accused 
has recently acquired a piece of land 
30’ by 30’ on the “band” of a “pacca” tank 
in Mohalla Gopalganj Parao in the town 
of Orai. The shed or chappar whatever 
it is, stands on that piece of land, The 
District Magistrate does not appear to 
have inspected the locality, The Trying 
Magistrate, who did so, has described jt 
as a “shed for keeping wooden materials,” 
He has considered the definition of the 
word “building” referred to above and 
held that it should be regarded as a 
“portable and merely temporary shelter.” 
His judgment however, gives some indica- 
tion of his reason on which that view is 
based. The learned Magistrate seems to 
be .of opinion that as the shed is meant 
only for the summer season and is intend- 
ed to be removed afterwards and to be - 
re erected again next summer, it should 
be considered to bea “portable and tem- 
porary shed.” I do not think this is the 
right test. ` 
The definition makes it perfectly clear 
that a hus or a shed or other roofed 
structure isa “building” for the purposes 
of the Act, while a tent or other such portable 
and merely temporary shelter is nut. The 
words “other such portable and merely 
temporary shelter” should be taken ejusdem 
generis with what precedes, viz., tent. 
Though it is not strictly necessary for 
the exception to apply ihat ihe shelter 
should be made of cloth or canvas, e. ga 
a roof consisting of nothing but a red 
screen (sirki ka pal) spread over bamboo 
poles cannot be a building. Shed made 
of straw and slanting on either side sup- 
ported on four poles cannot invariably be 
considered to be a “building” as defined 
in s. 2 (2) but what is ordinarily called 
a “chappar” in this country mav- be a. 
building”, if its dimensions are sufficiently 
large. In the case before me there is 
nothing on the record to indicate the 
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precise character of: the ‘shed. If the 
whole or a major part of the site which 
is 30’ by 30’, is covered by the chappar 
in question, though it may he supported 
on poles, it should be considered to be 
building, as defined in s. 2 (D). Having 
regard to the purpose for which it has 
been erected, there is no reason to believe 
that it is so big as not to be easily. 
portable without materially affecting its 
condition. It ismeant to afford protection 
from sun and rain to the wooden materials 
belonging to the contractor. . 

It cannot be like an ordinary hut one 
frequently comes acrossin fields put up 
by agriculturists temporarily for a season. 
As the Magistrate’s order of acquittal 
proceeds on a misconception of law on 
both the material points involved in the 
case. I am inclined to set aside the 
order of acquittal and ‘order a re-trial. The 
trying Magistrate should record fuller 
details of the shed in question in dealing 
with the case afresh and then arrive 
at a conclusion as to whether the shed is 
a “building” as defined in the Act. 

For the reasons stated above, I accept 
the reference, set aside the order of ac- 
quittal and direct that the accused 
Muzammil Husain be re-tried for an offence 
under s. 185, Municipalities Act. 

N. Reference accepted. 


SIND JUDICIAL COMMISSIONER'S 
: COURT 


Civil Revision Application No, 10 
of 1933 
September 13, 1933 
FERRERS, J. C., AND RUPCHAND, A. J. C. 
JHAMANDAS JODHARAM-— APPLICANT 
Versus 
TIRATHDAS DEOMAL—Oppongnt 

Tariffs Aet (VIII of 1894), s. 10—Contract to 
sell—Increase of customs duty before delwery of 
goods—Seller's liability to prove the excess duty— 
Extent of. 

There is nothing in s 19, Tariffs Act, to suggest that 
the seller should prove that he himself had paid the 
excess duty as such before he can establish his claim 
to it. All that the section requires the claimant to 
prove is that the goods tendered against his contract 
should have paid the altered duty and not that he 
has paid it as such Trikam Lal v. Kaliandas (1) 
and Mahomed Essack v, Haji Sukar (2), explain- 


ed. 

Mr. Asudomal Rewachand, for the Appli- 
cant. 

Mr. Khanchand Gopaldas, for the Oppo- 
nént. 

Judgment—The 
to this case are 


facts 


giving rise 
hardly 


in dispute. 
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In the months of December 1928, and ? 


January, 1930, the plaintiff-applicant en- 
tered into three contracts for-sale of white 
Javasugar. Thedue date of deliver: in 
respect of each of the three contracis was 
May 10, 1930. Jn March. 1950, Government 
raised the customs duty on Java sugar by 
Re. 1-80 per cwt. On the due date the 


plaintiff-applicant. tendered the contracted ` 


sugar to the ` defendant-opporf nt and 
demanded Re. 1-8-0 per cwt. extra over and, 
above the contract’ price. The defendant 
declined to pay the excess: demanded, 
with the result that the goods were re-sold 
on his account and the piesent suit instituted 
for recovery of the loss thereby sustained 
by the plaintiff. The lossis practically the 
amount of this excess duty. 

The defendant raised several pleas to 
the action. He denied that the contracts 
were forward contracts and contended 
that the contracts were for ready goods 
although delivery was postponed. He set 
up a custom according to, which the 
excess duty, if any, was payable by the 
seller and not by the purchaser, and 
demurred tothe right of the plaintiff to 
recover the excess duty, but on grounds 
which are not clear from the written 
statement. The defendant failed to sub-~ 
stantiate his defence that the contracts 


were for the sale of ready goods, The 
contracts signed by him showed that 
they were Viada contracts. His expla- 


pation that- he signéd in the books of the 
plaintiff in blank and that Ahe entries 
above his signatures were written after- 
wards found no favour with the trial Court, 
The evidence of custom was also of very 
little or no’ value. But with regard to the 
right of the plaintiff to claim the excess 
duty the learned Judge below. thought 
that the burden was-on the plaintiff to 
establish beyond doubt that he paid the 
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excess duty as such'to the firm of Lilaram ~ 


Ramchand, his commission agents at. 


Karachi, through whom he is said to have + 


ordered out the contracted sugar. The 
learned Judge answered that issue by 
holding that the plaintiff had not -proved 
that he had paid excéss duty to his com- 


mission agents and ‘therefore non-suited . 


the plaintiff. The excess duty was claimed . 
by the plaintiff on the strength ofs. 10, 
Tariffs Act (VIII of 1894). That section 
reads: 

“In the event of any duty of customs or excise on any 
article being imposed, increased, decreased or remitted 
after the making of any contract for the sale of 
such articles without stipulation as tothe payment 


of duty where duty was not chargeable at the time ~ 
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-of the making of the contract, or for the sale of such 
“article duty paid, where duty was chargeable at that 
time, (a: if such imposition or increase so takes effect 
that the duty orincreased duty as the case may 
be, or any part thereof is paid, the seller may add so 
muchto the contract price as will be equivalent 
to the amount paid in respect of such duty or 
increase of duty, and he shall be entitled to be paid 
and to sue for and recover such addition, and, ib; if 
such decrease or remission so takes effect that the 
decreased duty only orno duty,as the case may be, 
“jg paid, the purchaser may deduct so much from the 
contract pri@ as will be equivalent to the decrease 
of duty, or remitted duty, and he shall not be liable 
to pay or be sued for, orin respect of, such deduc- 
tion ” 
There is nothing in this section to 
suggest that the sellershould prove that 
“he himself had paid the excess duty: as 
such hefore he can establish his claim to 
it. All that the section requires is that 
the duty should have been paid on the 
goods which are tendered in terms of the 
contract. The. words “or any part thereof” 
were added to cl. (a) of the section by 
Act XIX of 1919, tomakeit clear thatifa 
part of the goods duly tendered against a 
contract were liable toa higher or lower 
duty than that prevailing at the time of 
the contract, then only such part came 
within the purview of the section. In a 
contract for delivery of sugar of February 
shipment ifa part of the sugar which 
is tendered was shipped in early February 
“and was landed before the date on which 
the altered duty came into operation, such 
part would not be affected by the altered 
duty while another part shipped late in 
February and landed after the altered duty 
came into force would be affected by the 
duty. Tt was to provide for such cases 
that the amendment appears to have been 
made, and was not intended to make it 
incumbent on the seller to prove that he 
paid the excess duty as such either in 
respect of the whole or part of the goods 
tendered .before he could claim it. The 
underlying object of s.10 is not far to 
seek. Itis familiar law that as a general 
rule what’a party is bound by a contract to 
‘do he must perform or pay damages. If 
he has agreed to sell goods at a certain 
price he cannot ask for more although in 
consequence of certain ‘unforeseen circum- 
stances the contract becomes commercially 
dmpossibe. Likewise, a buyer cannot refuse 
to pay the price of the goods which. he has 
agreed to pay merely because on account 
of similar circumstances he finds thaf the 
contract isnot commercially beneficial to 
him. 
‘There are however exceptions to this 
general rule. One of them is that con- 
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tained ins. 10, Tariffs Act. This section“ 
is intended on the one hand to prevent a 

party, prejudicially affected in consequence 

of a change in the duty on goods levied by’ 
the Crown whether such duty is customs 

duty on imported goods or excise duty on 

goods produced inthe country, should not 

suffer by the act ofthe Crown, and on the 

other to make the party who stands to 

benefit by such change to account’ to the 

party prejudicially affected to the extent- 
of the increase or decrease of taxation as 

the case may. be. It goes without saying 

that where a tax is increased or decreased 

it affects the price of goods imported or 

produced as the case may be after the duty 

is altered. All that the section requires the 

claimant to prove is that the goods tendered 

against his contract should have paid the 

altered duty and not that he has paid it as 

such. i 

In the decision given by the learned 
Judge in oņe ofthe connected cases which 
is also under revision the learned Judge has 
said that as there is a conflict between the 
rulings in the caseof Trikam Lal v. Kali 
Das (1) and Mahomed Essack v. Haji Sukur — 
(2), he prefers to follow the Bombay ruling: `. 
But there is no conflict between these two 
decisions. Each decision refers to a 
different set of facts. In the case of 
Trikam Lal v. Kalidas (1) the goods 
tendered were not foreign yarn, but dhottee 
made of foreign yarn and the plaintiff had 
therefore to prove that the yarn used in the 
manufacture of cloth had been imported 
after the duty was increased. The case 
was therefore remanded for further proof. 
Jt is true that in the course of his judgment 
Faran, C. J., has said at p. 630*. 

“The question is not whether the applicant had 
yarn in stock out of which the ‘dhoties could have . 
been made, but whether the dhoties were actually 
made outof that yarn orout of yarnon which duty 
had been paid by the applicant. It is only in the 
last case that he could ask for an increased duty.” 

But his Lordship was not called upon to 
distinguish between a case where the altered 
duty had been paid on the goods and a 
case where the altered duty had been paid 
assuch bythe seller. In Muhammad Essack 
v. Haji Sukur (2) the goods had been im- 
ported before the duty was altered, but 
they were kept in a bonded warehouse and 
were therefore by virtue of s. 37, Sea 
Customs Act, liable to payment of the 


(1) 21 B 623. 

(2) 139 Ind Cas 817; A IR 1933 Mad. 24; 56 M 
331; (1932) M W N 946; Ind, Rul. (1932) Mad. 799; 63, 
ML J 563: 36 L W 583. 

*Page of 21 B.—[Hd | 
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altered duty when removed from the 
warehouse for home consumption. The 
contract was for sale of goods lying in a 
bonded warehouse andthe Court held that 
under the circumstances the seller was 
entitled to claim the enhanced duty and 
the refusal by the purchaser to pay him 
the excess entitled the seller to sue the 
purchaser for damages. Where a person 
enters into a forward contract to deliver 
goods at a future date, there is no obliga- 
tion’ upon him to make a covering contract 
of -purchase before such date. It is open 
to him to make a contract of purchase for 
the goodsat or about the time when he 
tenders them against his contract of sale. 
If he goes into the market to buy the 
goods after ihe customs duty has been 
increased, he does not asa rule covenant 
with his vendor that he will pay tohim a 
_ certain amount as the price of goods 
“inclusive of customs duty calculated at the 
old rate and so much extra as excess 
customs duty imposed subsequent to the 
date of his own contract with his purchaser. 
He buys the goods at the market rate 
then prevailing. Jf he does soit is suffi- 
cient for him to prove that the goods which 
he tendered against his contract were 
imported after the duty was enhanced. If 
he proves that the presumption is that the 
goods had paid the enhanced duty and he 
may recover the same unless the purchaser 
is liable to provethe contrary. It is equally 
immaterial for him to prove that he has 
“ actually paid for the goods tendered by 
him. He may pay for them even after he 
has delivered them to his own purchaser, 
provided of course-he can arrange with his 
vendor to part with the goods on credit. 

The plaintiff's case is much stronger. 
The plaintiff had ordered out the goods 
before the date on which the duty was 
increased. He placed orders for 50 tons 
that is 550 bags of white Java sugar with 
the firm of Lilaram Ramchand who acted as 
his commission agents. They in their turn 
made contracts with Karachi merchants for 
purchase of this sugar to be shipped 
from Java in the month of March. One of 
the merchants is an importing firm and the 
oiher local dealers, who had in iheir own 
turn bought goods from importing firms. 
The plaintiff examined the representative of 
his commission agents on commission and 
proved irom their books that they had 
made contracts of March shipment for the 
plaintiff, that March shipment goods 
arrived in April,that is to say after the 
customs duty was increased, and that 
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they took delivery of this sugar and railed 
it tothe plaintiff at Sukkur in April. 

The plaintiff gave evidence that he 
tendered 70 bags out of these 550 b:gs to 
the defendaut against the contracts in suit. 
The learred Judge s:ems to have been 
under an erroneous impression that in addi- 
tion to this evidence the plaintiff should 


? 


have proved that the commission agents had _ 


charged the plaintiff excess duty as such, © 


This was too much to expect although if 
the plaintifi’s application fur re-issue of the 
commission to Karachi to have the bijaks 
produced had been allowed and sufficient 
opportunity afforded to him to produce the’ 


original bijaks he might have been able to~ 


prove that too. But no such proof was 
required by law. If the goods tendered 
were of March shipment and had been 
imported into Karachi after the increased 
duty had been imposed, a presumption 
arose that the sugar tendered was not 
surreptitiously brought into Karachi and 
duty had been paid on it by some one or the 
other. We think under the circumstances 
that the plaintiff having proved that the 
goods tendered by him were of March 
shipment he has discharged the burden 
placed upon him and that he is entitled to 
a decree in his favour. We accordingly 
set aside the decree of the trial Court and 


pass a decree in favour ofthe plaintiff for , 


the amount in suit with interest at 6 per cent, 


from date of suit till payment and with costs ‘n 


throughout. 
N. Suit decreed. 


CALCUTTA HIGH COURT 
Civil Rule No. 220 of 1932 
May 25, 1932 
Guna AND M. O. GHOSE, JJ. 


KAILASH CHANDRA DAS AND anoTaER— _ 


PETITIONERS 
VveTsué 
Srimati KANCHANI DASSYA AND OTHERS 
— OPPOSITE PARTIES 

Hindu Law—W idow—suit by widow—Preliminary 
decree touching corpus of the estate— Death of 
plawntiff—Keversioners, if can be substituted as 
plaintrffs—Co-widow defendant—Whether can be 
transposed to category of plaintif s—Consent, 
necessity of. , 

Tho ultimate reversioners are recognised by Courts 
of law, as having aright to Gemand that the 
esiate be kept free from waste and free from danger, 
during its enjoyment by a widow or other owner 
for lıfe, a reversionary heir thus appealing f 
Court truly for the conservation, ani just admi- 
nistration of the property, so that 1he corpus of the 
estate may pass unimpaired to those entitled to 


to the | 
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reversion Janaki Ammal v. Narayanasami Aiyar 
(1), relied on. 2 

Where the preliminary decree passed in favour 
of awidow touches the corpus of the estate, an 
order substituting the reversionary heirs in the 
place of the widow is in accordance with the law; 
but a co-widow of the plaintiff widow cannot be 
transposed from the position of defendant to the 
category of the plaintiffs without her consent. 

Messrs. Atul Chandra Gupta, Bankim 
Chandra Banerjee and Amrita Lal Muker- 
jee, for Soe Petitioners. 

Messrs. Troilukya Nath Ghose and Abi- 
nash Chandra Ghose, for the Opposite Par- 
ties. 

Guha, J.—This Rule is directed against 
an order of the Munsif, Second Court, 
Dacca, dated February 10, 1932, disallowing 
the objections raised by the petitioners be- 
fore this Court, in regard to an order for 
substitution of parties and for transference 
of defendants ina suit to the category of 
plaintiffs. The facts of the case giving rise 
to the application on which this Rule was 
issued, are set out in the order recorded by 
the Court below. Defendants Nos. 5 and 6 
in the suit, who were substituted as plaint- 
iffs on the death of the original plaintiff 
Kamini Sundari Dassya, one of the widows 
of Ishan Chandra Das, after the passing of 
a preliminary decree for dissolution of 
joint family business and for accounts, 
against defendants Nos. 1 to 3 in the suit 
were the ultimate reversioners after the 
death of defendant No. 3, Kanchani Dassya, 
the co-widow of the original plaintiff in the 
suit. By the order of the Court below, all 
these three persons, defendants Nos.5 and 6 
and defendant No. 3, have been made co- 
plaintiffs, ` 

So far as defendants Nos. 5 and 6, who 
have been made plaintiffs are concerned 
the order of the Court below appears to us 
to be one which should not be interfered 


with by us, regard being had to the sub- ` 


ject-matter of the litigation in whi-h a 
preliminary decree was passed. The ulti- 
mate reversioners are recognised by Courts 
of law, as having 4 right to demand that 
the estate be kept free from waste and 
free from danger, during its enjoyment by 
a widow or other owner for life, a reversion- 
ary -heir thus appealing to the Court truly 
for the conservation, and just administra- 
tion of the property, so that the corpus of 
the estate may pass unimpaired to those 
entitled to reversion: See the case of Janaki 
Ammal v. Narayanasami Aiyar (1). On 
(i) 37 Ind Cas. 161; A IRING PO; 431 A 
20.; 39M 634; 20 M L T 168; 31 M L J 225:14 AL 
J 997; (19 6) 2 MWN 18-; 200 W N 1323; 18 
Bom. L R €56; 24 Q L J 309; 4 L.W 530 (P C), 
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the face of the preliminary decree passed 
in favour of the original plaintiffs in the 
suit, which clearly touches the corpus of 
the estate, the order substituting the re- 
versionary heirs, defendants Nos. 5 and 6 
in the place of original plaintiffs is in ac- 
cordance with the rule’ of law well estab- 


- lished now, to which reference has been 


made above; and the order made by the 
Court below in that behalf is affirmed. 
The question arising for consideration in 
regard to the substitution and transfer of 
defendant No. 3 to the category of the: 
plaintiffs stands on a different footing. In 
our judgment, there was no justilication 
for the Court below, in making her a 
plaintiff in the suit, without any application 
on her part and without her consent. This 
part of the order made by the Court below 
appears to us to be wholly irregular and 
unsustainable and it is accordingly set. 
aside. The Rule is theretore made abso- ` 
lutein part. The order of the Court below 
is modified in the manner indicated above. 
We make no order as to costs in this Rule. 
Let the record be sent down as soon as prac- 
licable. 
M. C. Ghose, J.—I agree. : 
N. Rule partly made absolute. 





SIND JUDICIAL COMMISSIONER'S 
ss _ COURT 
Original Civil Suit No. 40 of 1931. 
January 9, 1933 
Aston, A. J.C. 
TAYABALI A. MANDVIWALA— 
PLAINTJFF 
VETSUS 
LILABAI wipow or ANANDRAM 
GOVINDJI- DEFENDANT 

Hindu Law—Alienation—Bona fide transferee for 
value—Transaction entered into to pay debis binding 
on widow—Widow's rights, ir defeated by rights of 
transferee- Charge created over property by decree — 
Rights of widow, if affected, f 

The rights of a Hindu widow will be defeated by 
those of a bona fide transferee for value (and this 
includes butha purchaser and`a mortgagee) even 
with notice of her claim ifthe property waa trons- 
ferred in order to pay debts not incurred forim- 
moral purposes) of her husband or his father or. 
grandfather or for the benefit of the undivided 
family. Lakshman Joshi v. Satya Bhamabai (1), 
relied on. [p. 61, col. ].] 

Even ifthe ancestral property devolves upon a 
Hindu widow she would not only be justified but it 
would be her duty to apply it if necessary in pay- 
ment of the debts rot cuntracted for immoral pur- 
poses of her deceased husband or of his father or 
grandfather. Girdharee Lall v, Kantoo Lal (zy and 
Narso Krishna (3), referred 
to. [ibid.] 
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In order to affect a bona fide purchaser for value 
of family property with notice, he must have 
notice not merely of the existence of a right of 
maintenance but of the existence of a charge actual- 
ly created and binding on the estate. Tulsidas 
Keshavdas v. Hanifabai (9), relied on. 


Mr. -Dingomal 
Plaintiff. 


Narainsing, for 


Mr. Kodumal Lekhraj, for the Defendant. . 


Judgment.—-This is a suit by the 
plaintiff, a purchaser of the right, title and 
interest of a co-parcener in ancestral prop- 


erty to .eject- the defendant who is the 
widow of another co-parcener from the 
family residence, where she has been 
residing. 


The property originally belonged to Naru- 
mal. He had a son Govindji, who had 
two sons Kanji and Anandram, who were 
joint. Defendant is the widow of Anand- 
ram. Plaintiff is the purchaser of the 
right, title and interest of Kanji. 

The evidence shows that on August 15; 


1916. iCanji oerion mortgaged certain 
properties including survey No. 29 
sheet A 26, the property in suit, with 


Seth Issardas Assanmal for a sum of 
Rs. 25,000, (twenty-five thousand rupees). 
The mortgage which was registered on 
August 18, 1916, recited that out of the 
above sum of Rs. 25,000, Rs. 10,000 had 
been utilized in paying ‘off a balance of 
Rs. 10,000 due on a former mortgage of 
the plots with Seth Ibrahimji Hakimji. 

On April 10, 1922, a final decree ‘was 
granted to Seth Lakhmichand Issardas, a 
minor, suing by his next friend, his mother 
Tikanbai, the widow of Issardas Assanmail, 
for the sale of the mort gaged properties 
or a sufficient portion of them. ‘The sale 
pee were to.be applied in payment 
to the plaintiff of Rs. 33,527-10-6. 

On June 15, 1922, an application was 
made by the next friend of the minor 
for execution of the decree by saleof the 
immovable properties including the prop- 
erty in suit. i 

On January 8, 1923, an application was 
made for adjustment of suit No. 1064 of 
1921 (see Ex. 9). 

On August 22, 1923 Kanji mortgaged 
survey No. 29, sheet A 26 with the firm of 
Khuehildas Mangatram for Rs. 19,500. 
The deed recited the mortgage’ decree above 
referred to in favour of Seth Lakhmichand 
Issardas in Suit No. 106£ of 1921 and men- 
tioned that Rs. 19,500 had been paid by 
the firm of Khnshaldas Mangatram at 
Kanji Govindji’s request to Seth Lakhmi- 
chand Issardas who had executed a release 
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Íp. 619, col. 2.] . 
the» 
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deed dated June 26, 1923, of survey No. 29 
and discharged the mor tgage. ; 

The mortgage in favour of the firm ‘of 
Khushaldas Mangatram was registered on 
September 12, 1933. The money advanced 
was re payable i in 12 months, 

On June 5, 1925, the money not having 
been repaid. "the property with the consent 
of Kanji Govindji was mutated and entered 
in the Government Records in the name 
of Khushaldas Mangatram as owner. 
Kanji Govindji also gave that firm a 
power-of-attorney. 

The firm of Khushaldas Mangatram mort- 
gaged the property and other properties 
with plaintiff for Rs. 2,50,000 and deposited 
the sanad: of plot survey No. 29 and issued a 
power-of-attorney in favour of the plaintiff. 

In 1926 the firm of Khushaldas Mangat- 
ram filed Suit No. 759 of 1926 against 
Kanji and obtained a preliminary and 
final mortgage decree for sale. 

On December 9, 1927, Kanji Govindji 
filed a suit for inj unction against the plaint- 
iff and the Official Assignee, the firm of 
Khushaldas Mangatram having applied to 
be adjudicated insolvent (vide evidence 
of Anandram). He stated in the plaint 
that the firm of Khushaldas Mangatram 
had obtained a preliminary decree in 
Suit No. 759 of 1926 and that he knew that 
plaintiffs were selling the property under 
their power-of-attorney (see Ex. 19). 
Subsequently the plaintiff purchased the 
property at a Court auction. Intending 
purchasers, as the defence witness Anand- 
Tam mentions, made enquiries from the 
Nazir; the latter replied that he was simply 
selling the right, title and interest of Kanji. 
Plaintiff's witness Amrutlal attended the 
auction. I believe his evidence that at the 
time of the auction there was no board 
bearing defendants name over the two 
rooms but the plaintiffs has not chosen to go 
into the witness-box. I am of opinion that ` 
it should be presumed that he had notice 
of the right of residence and maintenance 
of Anandram’s widow and that she was 
living inthe house when he purhcased it 
atthe auction. I do not think, however, 
that the law will presume from his omis- 
sion to give evidence that he purchased 
the house with the intention of defeating 
the rights of the widow or with knowledge 
of an intention to defeat Her rights. The 
rights of a widow would be defeated by 
those of a bona fide transferee for value 


‘(and this includes both a purchaser and 


a mortgagee) even with notice of her claim 
if the property was transferred in order to 
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pay debts (not incurred for immoral pur-: 


poses) of ker husband or his father or grand- 
father or for ihe benefit of the undivided 
family: Lakshman Joshi v. Satya Bhamabait 
(1). 
in that case the putting the widow's claim 
at the highest; it could not be regarded as 


superior to that amongst Hindus of a son: 


against the ancestral estate. He observed: 

“A saleby a father for payment of the debts of his 
own father or grandfather not contracted for ammoral 
purposes, is gooi as against his son 
father had sold ancestral property for the discharge 
of his own debts not incurred for immoral purposes) 
and the application of the bulk of the proceeds in 
payment of those debts have been satisfatorily ac- 


~ counted for, the fact, that a small part is not accounted, 


for, will not invalidate the sale: Girdharee Lall 
v., Kantoo Lall (2), Narayancharya v Narso Krishna 
(3). The same rule is applicable to the present casé 
and even if the ancestral property devolves upon a 
Hindu widow she would not only be justified but 
it would be her duty to apply it if necessary in pay- 


ment of the debts not contracted for immoral purposes: 


Her deceascd husband or of his father or grand- 
ather." ; 

In Dalksuhram Mahasukhram v. Lallubhai 
Motichand (4), the facts .were somewhat 
different. It was there held that a trans- 
feree who purchases a house with full 
knowledge that the widow is residing and 
being maintained in ıt cannot ask for the 
summary eviction of the widow even though 
there may be other property in the hands of 
the heir out of. which her maintenance 
could be derived. Lakhman Joshi v. 
Satya Bhamabai (1), was distinguished in 
that case on the ground that-there was an 


absence of proper reasons for the alienation ` 
was a defendant in pos-- 


and the widow. 
session. In the case it was pointed out 
that the preceptin this passage from 
Katyayana in 1 Colebrooke’s Digest, 
p- 428, Book II, Chap. IV, s. I, 
text. XIX appeared . to place . the Te- 
quisites. for the : maintenance 
family on the same footing as the family 
‘dwelling. 

In a Full Bench case of the Madras High 
Court viz, Ramanadan v. Rangammal (5) 
where a house being ancestral property 
of a Hindu family was sold in execution 
of a decreeby which the decree amount 
was canstituted a charge on such property 
and the debt sued on had been incurred 
for the. benefit of the family by the co- 
parceners for the time being but since the 
death of the co-parcener’s father, it was held 

(1) 2 B 494. 

(2) 11 A 32); 22 W R56: 14B L R187; 3 Sar. 3&0 
(P 0). ; : 

(3) B 262. 

(4) 2 B 282 

(5) 12 M 260, 
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Even if the. 


of’ ithe: 
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that the widow of the latter was not en- 
titledto continue to reside for life in the 
house sold ‘as against a bona fide purchaser `` 
for value under the decree with notice of 
her claim and of the fact that she resided 
in the house. The view of the Court was 
that the sale was made in satisfaction of a 
debt binding on the widow ` and in execution 
ofa mortgage decree made against male 
co-parceners a8 the representatives of the 
joint family. This case was followed in ~ 
Kakebai v. Khemchand (6) and Thawardas 
v. Vani (7). oe 

In Yamnabaiv. Nanabhai (8), Beaman, 
J., held that where the sale of ancestral 
property is necessitated in the interest of the 
family as a whole a bona fide purchaser for 
value would acquire a right paramount 
to that of the widow either to maintenance 
or residence. In his judgment he criticiz- 
edthe ‘wording of s. 39, Transfer of Proper-* 
ty Act, pointing out that if the intention 
ofthe legislature was to postpone the right 
of a purchaser for value to thatofa main- 
tenance holder if the former had notice 
of the cliim to maintenance, the section 
would go beyond and conflict with Hindu 
Law andby s. 2 of the Transfer of Proper- 
ty Act its operation would be excluded’. 
when the rights of the parties were 
governed by that law. Section 39 was 
amended in 1929 but since the plaintiff 
bought the property in September, 1929 
and the Act came into force in April, 1930, 
it isthe old section which is applicable. . 

Coming now to our owh Court’ it was held <” 
in Tulsidas Keshavdis v. Hanifabai (9), 
that in order to affect a bona fide purchaser 
for value of family propersy with notice, he 
must have notice not merely of the existences 
ofa right of maintenance but of the exist- 
ence ofa charge actually created and 
binding on the estate. _ 

It is not suggested that defendant had 


. any chargecreated over the property, the 


subject ofthe present suit. 

In Tulsidas Keshavdas v. Hanifabai 
(9), it was further held that the right of 
residence is included in the general right 
of maintenance. 

I am satisfied from the evidence that the 
plaintiff wasa bona fide transferee for 
value and since, in the absence of any 
chargecreated and binding on the estate, 
plaintiff would not be affected with notice, 


(6) 2 Sel. Dec Sind 5 O 106. 

(7) 10 Ind Cas. 983; 4 S-L R-278. 

(8) 8 Ind. Oas. 1057; 12 Bom. L R 1075. 

(9) 188 Ind Cas 655; 26 S L R 269; Ind. 


(1932) Sind 83; A IR 1932 Sind 162, ka 
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his right would be paramount to that of 
the widow. Apart from the above fact, the 
debt, in my opinion, was for th3 benefit 
ofthe family and binding on the widow. 
The mortgage on August 15, 1916, so the 
recital in the mortgage deed shows, was 
partly executed with the object of paying 
off Seth Hakimji’s earlier mortgage-debt 
which amounted to Rs. 10,000 and this debt 
was discharged. The mortgage in favour 
of Khushaldas Mangatram for Rs, 19,500 


was effected to pay cff the mortgage-debt- 


of Seth Lakhmichand and get the prop- 
erty discharged. Seth  Lakhmichand 
Issardas had obtained a decree and had 
applied in execution forthe sale of the 
mortgaged property. Their Lordships of 
the Privy Council observed in Gharibullah 
v. Khaiak Singh (10) that a debt was 
incurred to paying off primary claims 
against the family and that tothat extent 
necessity was shown. In Brij Narain v. 
Mangal Parshad (11) the Judicial Committee 
laid - down inter alia the following propo- 
sitions: e A 

(1) “The managing co-parcener of a joint undivided 
estate cannot alrenate or burden the estate qua 
manager except for purposes of necessity. but 

(2) If he is the father and the other members are 
his sons hemay, by incurring debt, solong as it is 
not for an immoral purpose, lay the estate open 
to be taken in execution proceeding upon a decree 
for payment ofthe debt, | ` 7 

(3) If he purports to bind the estates _with a 
mortgage then unless that mortgage is to discharge 
an antecedent debt,it would not bind more than 
his own interests,” , | 
. Beaman, J., In Yamnabai v. Nanabhai 
(8) observed. 

“It mayindeed be doubted whether any duty 
is thrown upon a purchaser from all the co-parce- 
ners to investigate the character of their 
needs merely by the fact that some Hindu widow 
in the family has given him notice that she claims 
maintenance.” 

In Hunoomanpersaud Panday v. Babooee 
Munraj Koonweree (12), it was held that 
ifa debt was incurred to pay off an an- 
tecedent mortgage further enquiries by the 
transferee were not needed. — 

In the present case the evidence shows 
ihere was aprimary need; a decree-holder 
Seth Lakhmichand had applied in execu- 
tion of his final decree to sell the prop- 
erty survey No. 29. It was then that the 


(10) 25 A 407 at pp. 414,415; 30 I A165; 5 Bom. 
L R 478; 8 Sar. 483; 7 C W N 631 (P O). 

(11) 77 Ind Cas 689; 46 A 95; 21 A D J 934; 46 
MLJ 23,5 PLT1; 280 W N 253; (1925) M W 
N6x; ly W72; 2 Pat. LR 41; 10 O€ ALR 82; 
A IR 1924 P O50; 33ML T 457: 26 Bom. LR 
500; 11 O L J107; 51 I A 129310 WN 48 


P Oy. 
‘ aay 6 M 1A 393; 18 W R 8ln; 2 Suther 29; 1 Sar. 
552 (P O). . 
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mortgage for Rs. 19,509 was executed and 
the debt due to Seth Lakhmichand dis- 
charged. 


An atiempt wasmade through the wit- 
ness Anandram Narainji to establish 
that the money was borrowed to pay 
debts incurred in speculation but the wit- 
ness failed to convince me of the truth of 
that allegation. Nearly every answer -he 
gave onthe point contradicted an® earlier 
allegation. He first said that Kanji specus 
lated before and after but not during the 
War. Asone of the 
August 1916, this would be an admission 
destroyingthe valueofhis evidence from 
the point of view of the defendant. The 
witness then said Kanji also speculated 
during the War. Later on he admitted he 
could not say whether Kanji speculated 
before 1916 and that he was 
approximately whenhe said Kanji specu- 
lated before the War for he only joined the 
firm in 1916or 1917. He then stated he 
was speaking from hearsay about the 
period before 1916. He also contradicted 
himself about the period after 1918 when 
his services terminated. The witness ad- 
mitted that Kanji’s property was mortgag- 
ed with Hakimji before the mortgage in 
favour of Seth Issardasin 1916, took place 
but he could not say whether the prior 
mortgage was paid off with money advanc- 
ed by Seth Issardas. 


The evidence of the defendant Lilabai 
taken on commission in execution No. 781 
of 1928 in Suit No. 759 of 1926 was put in, 
Lilabai there said Kanji 
money from Seth Issardas Punjabi. 
not know what he did withthe money but 
1 know that he did speculation (Sata) 
business”. In cross-examination she said 
she did not know what work Kanji did 
when he borrowed the money from Seth 
Issardas, that she did not even know what 
work her own husband did, or whether her 
husband worked with Kanji. She admit- 
ted she did not know what “Sata” meant. 
She did not know what Kanji earned or 
how he supported himself or whether Seth 
Issardas filed a suit against Kanji. She 
had no talk with Kanji about the money 
he borrowed from Seth Issardas. Her 
evidence about the Board which was sub- 


sequently erected outside the room clearly ° 


shows, in my opinion, that she was acting 
under the advice ofsome one in the back 
ground for it was notthe action whicha 
widow would take suo motu. The evidence 
given by Lilabai with regard tothe alleged 


mortgages was in. 


speaking ` 


had borrowed ` 
“Ido ` 


A 
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Sata business of Kanji is, in my opinion, 
worthless. 

Tam satisfied from the evidence that the 
loan fram Khushaldas Mangatram was 
obtained for the benefit of tbe family 
within the meaning of Ramanadan v. 
Rangammal (5) thatit was necessitated in 
the interest of the familv within the mean- 
ingof Wamnabai v. Nanabhai (8), that 
it was a moitgage incurred to pay off press- 
ing claims againstthe family within the 
meaning of Gharibullah v. Khalak Singh 
(10), that it was for the benefit of the family 

. within the meaning of Lakshman Joshi v. 
Satya Bhamabait (1) and that the debt 
was binding on defendant. 

On two grounds, therefore, the rights 
of the plaintiff appear to me paramount 


viz., 

1, Thatheisa bona fide purchaser 
for value without notice of any charge 
which has been made binding on the 
property by any decree or order. 

2. That the debt was a debt binding 
the widow Lilabai. : 

The evidence shows that defendant is in 
occupation of two rooms in the house pur- 
chased at auction. 

I give judgment for plaintiff. There will. 
be a decree for the ejectment of the defend- 
ant from the house. 

N Suit decreed. 


taent aen 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1180 of 1930 
October 13, 1933 
RACHAPAL SINGH, J. 

HAZARI KALWAR-—PLAINTIFE — 
APPELLANT 
Versus 
ABDUL MAJID KHAN—Derenpant— 

RESEONDENT f 
Lease—Construction— Part premium paid— Balance 
to be paid ona certain date— Failure entailing loss 
of lease or recovery of balance— Lessor, whether 
liable to return the money paid on non-payment of 
balance. g 
Consideration paid fora lease is exhausted by 
tho grant of the lease, anda tenant’s forfeiture of 
the lease could not in the absence of a provision to 
that effect, operate so as to convert the original con- 
sideration into a debt which must bə paid before 
the forfeiture could be enforced, 


Where the lease was given to the defendant, a... 


part of the premium was paid and it was agreed. 
that ifthe balance was rot paid within the period 
fixed, the plaintiff would be entitled to recover the 
balance or to get . possession over the property 
leased by cancellation of the lease then on the 
non-payment of the balance the plaintif would 
not be liable to refund a part of this premium which 
had been paid to him, gon 


HAZARI KALWAR th ABDUL MAJID KHAN 
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8. C.A.froti a decision of the District 
Judge, Azamgarh, dated April 8, 1930. 

Mr. Shiva Prasad Sinha, for the Appel- 
lant. 

Messrs. M. Walillah, K. Verma and R.K. 
S. Toshniwal, for the Respondent. 

Judgment.—This is a second appeal 
by the plaintiff. On June 22, 1928, the 
plaintiff granted a lease to the defendant 
in consideration of asum of Rs 515. The 
lessee agreed to pay rent at the rate of 
Rs. 37 yearly. The lease related to an 
agricultural holding. Out of the premium 
of Rs. 515, a sum of Rs. 225 was paid at the 
time of the registration of the lease deed’ 
and in respect of the remaining sum. of 
Rs. 290, the agreement was that it would 
be paid on October 30, 1923, otherwise the 
lease would stand cancelled. It is admit- 
ted that the sum of Rs. 290 was not paid 
by the defendant in accordance with the 
terms of the lease. Thereupon the plaintiff 
instituted asuit which has given rise to 
this second appeal to get possession over 
the property leased; in the alternative he 
prayed that he should be given a decree 
for the sum of Rs. 290 which was still 
due from the defendant. The suit was 
resisted by the defendant, one of the 
pleastaken being that the lease did not. 
cover the plots which the plaiatiff had 
agreed to let to thedefendant. Noevidence 
was produced to prove this allegation. ` 
The Courts below decreed the suit for 
possession of the property in favour of the 
plaintiff but they attached a term to the 
decree that he would have to pay a sum of 
Rs. 150 out of the sum of Rs. 225 tothe 
defendant. The plaintiff has preferred 
this appeal against the decree of the Court, 
below and his contention is that an uncon- 
ditional decree should have been passed in 
his favour. | 

I have heard the learned Counsel for the 
parties and am of opinion that the decree 
passed by the Court below imposing a 
condition that the plaintiff should pay a 
sum of Rs. 150 to the defendants cannot 
possibly be supported. It appears from the 
judgment of the -Court below that the 
defendant had taken a plea that some fraud 
had been practised upon him; but no 
evidence was produced by him nor were 
any circumstances shown from which the 
Courts below have. been in 4 position to- 
gather thaton account -of any fraud the 
defendant was entitled to some relief, The 
Court below was not justified in saying in. 
its judgment that it- appeared that the 
plaintiff had been guilty-of sharp practice; . 
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when at the same timè it had to admit 
that there was no evidence on the record in 
support of this allegation. The learned 
Subordinate Judge has come to the conclu- 
sion that on an interpretation of ths deed of 
lease, the defendant was entitled to - recover 
back a part of the premium which he had 
paid at the time when the’ lease was 
executed. In my opinion, this view of the 
learned Subordinate Judge is not correct. 
-On behalf of the appellant reliance is 
placed ona ruling of the Madras High 
Court reported in Kammaran Nambiar v. 
Chindan Nambiar (1), in which it was held 
that in a case like this: . 

‘““Consideration‘paid fora lease is exhausted by the 
grant of the lease, and atenant’s forfeiture of the 
lease could not in the absence of a provision to that 
effect, operate soas to convert the original considera- 
tion into a debt which must be paid before the 
forfeiture could be enforced” 

: In the present case when the lease was 
given to the defendant, a part of the 
premium was paid and it was agreed that 
if the balance was not paid within the 
period fixed, the plaintiff would be entitled 
to recover the balance or to get possession 
over the property leased by cancellation 
of the lease: Under the terms of this lease, 
‘it cannot possibly be said that it was ever 
the intention of the - parties that on the 
non-payment of the balance the plaintiff 
would be liable to refund a pari of this 
permiom which had been paid to him. For 
these reasons, [ am of opinion that the 
decree of the Court below must be reversed. 
I therefore allow this appeal and modify 
the decree of the ‘Court below and pass an 
unconditional decree in favour of the 
Plaintiff for possession of the land in suit 
with costs in allthe three Courts. The order 
of the Court below, directing the plaintiff 
topay a: sum of Rs. 150 to the defendant 
is set aside. ~The request for filing a Letters 
Patent Appeal is refused. 
- D; 

(1) 18 M 32. 


Appeal allowed. 





NAGPUR JUDICIAL COMMISSIONER'S 
; COURT. 
First Civil Appeal No, 118 of 1930 
October 27, 1932 
NIYyOGI AND GRILLE, A.J. Os. 
Musammat MOHANKUAR AND OTHERS— 
PLAINTIFES—A PPELLANTS 

versus 

BHAGATRAM anp orHERS—DEFENDANTS— 

RESPONDENTS 


.C. P. Land Revenue Act (II of 1917), s. 169 (1) (b)— 
Limitation Act (IX of 1908), s. 14— Partition pro- 
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ceedings—Order referring objector to Civil Court— 
Omission to direct that application should be made 
within six months—Validity of order—Time spent 
in appeal, whither can be excluded from period 
allowed for filing suit—Declaratory suit under general 
law, matrtumarbility of —Co-sharers—Adverse posses- 
sion —Necessity of knowledge of ouster. 

Where certain persons applied for partition under 
s. 169 of the O. P. Land kevenue Act, but the ap- 
plication was opposed by others and the Revenue 
Court directed the objectors to bring a gut in the 
civil Court : 

Held, (i) that the order was one under s 169 (1) (b) 
cf the U. P. Land Revenue Act and the mere omission 
in the order to mention specifically that application 
should be made to the civil Court within six months 
a A affect the validity of the order; [p. 623, 
col, 2. 

(it) a suit for declaration could not be brought in- 
dependently of the orders of the Revenue Court. , 
Nirban Singh v. Bari Bitta (1) and Labhuasao v. 
Chetan (2), referred to; |p. 624, col, i.] 

(iii) the time taken in. appeal in the Revenue 
Court cannot be excluded in calculating the period of 
limitation for a suit in such cases Juscurn Boid v. 
Pirthichand Lal Chowdhury (8), Muli v. Ganpat (4), 
Venugopal v. Venkatasubbiah (5) and Sarvothama 
Row v. Chinnasami Pillai (6,, not followed. [ibid] 

Where both parties admit that there has been a 
partition and the question is whether certain villages ` 
were acquired before or after the partition,it is for 
the plaintiffs to show that the partition took place at a 
time when the villages’ were joint family property, 
ip 621, col 21 
- The sole possession by one tenant-in-common 
continuously for a long period without any claim 
or demand on the part of the other co-tenants is 
evidence from which an actual ouster might be 
presumed; but such exclusive possession by one 
co-sharer cannot amount to adverse possession unless 
the ouster has been open and tothe knowledge of the 
other co-parceners. Gangadhar v. Pareshram (9) and 
a Singh v. Hardevi (10), referred to. [p. 624, 
col 1. 

F. ©. A. against the decree of the Addi- 
tional District Judge, Bilaspur, dated 
March 17, 1930. 

Messrs M. R. Bobde and G. R. Deo, for 
the Appellants. 

Messrs. M. B. Kinkhede, S. R. Mangrulkar 
and A. R. Kulkarni, for the Respondents. 

Judgment.-- This appeal arises out of 
a suit for a declaration that the plaintiffs 
are entitled to the entire village of Saradih 
together with the bhogra land therein. The 
Suit arose out of an order passed in the 
Revenue Court on an application by 
Bhagatram, Bisnath and Sundarmani who 
are the representatives of another branch 
of the family than that represented by the 
plaintiffs for partition of the village under 
s. 169, sub-s. (1) (b), C. P. Land Revenue 
Act of 1917, to the effect that the plaintiffs 
who had opposed the application for parti- 
tion should make. good their claim to their 
title to the village within six months. The 
plaintiffs. accordingly filed the suit out of 
which the appeal arises. That suit hae 
been dismissed on the grounds that the 


wd 
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plaintiffs did not make the necessary appli- 
cation within six months as ordered by 
the Revenue Court and also on the merits 
of the case that they have failed 1o..estab- 
lish their title to the whole 16 annas 
share. 

The common ancestor of the plaintiffs 
and defendants Nos, 1 to6 was Lachhman. 
He hag four sons, Sadasheo; Narayan, 
Ganeshram and Anantram. The line óf 
Ganeshram is extinct and his rights are 
claimed by the branchof Narayan, and for 
the purposes of this appeal that is not 
disputed. The plaintiffs belong. to 
Nafayan's branch being the widows of 
Narayan’s twosons and the third a daugh- 
ter.of Narayan. Defendants Nos. 1 to 3 
arethe descendants of Sadasheo and defend- 
ants Nos. 4 to 6 the defendants of Anant- 
tam. Defendants Nos. 7 to 9 are. trans- 
ferees of a share from the sons of Anant- 
ram and defendants Nos. 10 to 18 are trans- 
ferees from the plaintiffs. The plaintiffs’ 
> contention is that at a partition between the 
immediate descendants of Lachhman many 
years ago there were four villages available 
for. partition as being joint family prop- 
erty: Saradih, Sakreli, Manjarkut and 
Chharra ; thatin this partition Sakreliand 
Manjarkut went to the branch of Sadasheo, 
Saradib to Narayan and Ganeshram. and 
Chharra to Anantram. Defendants Nos. 
10 to 18 as transferees from the plaintiffs 
naturally support them. Defendants Nos. 
1 to6 supported by transferee-defendants 
Nes.7 to9 on the other hand conterd that 
at the time of the partition there’ was’ only 
` one.village Saradih which was joint family 
property and that it was not divided by 
metes and bounds but that the four brothers 
became tenants-in-common in equal shares 
thereof and that the acquisition of Sakreli 
and. Manjarkut by Sadasheo was subse- 
quent tothe partition as was the acquisition 
of Chharra by Anantram. . 

They urged that although the greater 
part ofthe bhogra land has been in the 
possession of Narayan’s branch this pos- 
session was always on their behalf by rea- 
son of the fact that the representatives of 
Sadasheo’s branch and Anantram’s lived in 
the villeges which they had separately 
acquired and that in return for the burden 


of management Narayan’s branch was. 


allowed to be in possession of the greater 
part of the bhogra land. Nevertheless 
Anantram’s branch have cultivated some 
bhogra land in the village of Saradih con- 
tinuously as has also, the branch of Sada- 
sheo in whose family the lambardari of the 


-MOHANKUAR V. BHAGATRAM 


623 
village has continuously remained. They 
have also pleaded that.on various occasions 


‘Narayan’s branch has specifically disclaim- 


ed any rights beyond the eight -annas 
share comprised in their share combined 
with that of Ganeshram. ae hom! 
The first point that arises is the question 
of limitation. The order-of the Sub-Divi- 
sional Officer under.s. 169 (1) (b), passed in 
virtue of the powers of the Collector con- 
ferred on him is dated June 3, 1926. The 
plaint was filed in aCourt which had no 
jurisdiction to accept it on December 7, 
1926, one day within the period of limitation 
prescribed in the Land Revenue Act. 
After a delay of nearly a year the plaint 
was returned for presentation tothe proper 
Court on November 4, 1927 and was repre- 
sented inthe proper Court, the Conrt which 
tried the suit, on November 19, 1927. 
Even if the time spent in the Court. which 
had no jurisdiction be excluded, the delay 
in taking the suit to the proper Court (and 
both Courts are situated in the same place) 
brings the time taken in filing the suit 
beyond the period of six months. , | 
. The fact that the Sub-Divisional Officer 
in his order of June 3, 1926 (Ex. P 63) has- 
omitted to state specifically in his order 
thatthe application is, to be made to the 
Civil Court within six months is taken by 
the appellants asa basis for the contention 
that the order is no order at all or at the 
most an ordér under s. 169 (1) (a). This 
argument appears to us untenable. The 
fact that it was notthe persons who made 
the application, but the objectors to it who 
were ordered to bring a suit in the. Civil 
Court, in view of the Revenue Officer's 
opinion that the weight of the evidence 
was against them, is sufficient to make the 
order one under cl. (b) and we may also 
point out that it is not the Court which 
fixes the time within which such a suit is 
to be filed but the law itself. The Revenue 
Officer has no power either to curtail or to 
extend the statutory period of six months 
and if the orderis clearly one under cl. (b), 
as he holds it to be, the omission to mention 
the specific period cannot affect the validity 
of theorder. Further, a reference to the 
plaint in the suit will show that the plaint- 
iffs themselves were not in the slightest 
doubt as tothe meaning of the order since 
it is therein stated that they were directed 
to filea suit within the period of six 
months. An ingenuous attempt to avoid 
the necessary implication that the plaintiffs 
were well aware of the effect of the order 
is made to the effect that the Pleader whọ 
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` -filed the plaint made a mistake and did not 


7 look at ihe order which was passed before 


e file | the suit. ele 

This is quite an incredible proposition 
and it is noticeable that it was only 
advanced by the appellants’ learned 
Counsel in reply and not during his 
‘opening argument when his attention 
was drawn tc the admission in the plaint 
and when the pleader in the lower Court 
who filed the plaint was present with him. 
We have no hesitation in holding the order 
to be a valid.order and that the plaintiffs 
understood it as such. The position that 
the suit fora declaration could be brought 
independently. of the order of the Revenue 
Court has been 4bandoned and the princi- 
ple enunciated in Nirban Singh v. Bari 
Bitta (1) and in this Court in Labhuasao v. 
Chetan (2) is admitted. 

It must also, we think, be taken as 
settled law that time taken in appeal in 
the Revenue Courts cannot be excluded in 
calculating the period of limitation which 
runs from the date of the order. This 
principle is settled law in the matter of 
decrees passed in Civil Courts and the 
decision of their Lordships of the Privy 
Council in Juscurn Boid v. Pirthichand Lal 
Choudhury (3) is definite on the point. This 
has been recognized in this Court in Muli 
v.Ganpat 4) andthe decision on which 
the appellants rely, Venugopal v. Venkata- 
subbiah (5) tothe contrary, must be taken 
to have been overruled by their Lordships 
of the Privy Countil as must also Sar- 
vothama Rac ve Chinnasami Pillai (6), to 
which reference is made in Muli v. Ganpat 
(4). In Mahomed Alt Sheriff v. Venkata- 
pathi Raju (7), it was acknowledged that 
_ the Privy Council decision in Juscurn Boid 
v. Pirthichand Lal Chowthury (3) overruled 
previous decisions of the Madras High 
Court in the contrary sense. It is also 
laid down in Labhuasao v. Chetan (2) that 
no question of exclusion of time. under 
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s. 14, Limitation Act, arises by reason of 


pendency of an appeal against the order 
ofa Revenue Court and consequently the 
confirming order òf the Deputy Commis- 
sicner passed on June 20, 1927, cannot be 
taken as a starting point for limitation. It 
is true that in Labhuasao v. Chetan (2) 
the starting point was taken from the 
order of the Deputy Comunissiongr and 
the reference to the non applicability of 
s. 14; Limitation Act, related to the ques- 
tion of an appeal to the Commissioner, but 
it will be noticed that in that case the 
original order of the Sub-Divisional Officer 
was not under s. 169 (1) ib) but _under- 
s. 169 (1) (a) which does not impose any 
limitation as to the time within which a 
suit must be filed. It was the Deputy 
Commissioner who followed the course 
prescribed in cl. (b). In the case before 
us the Sub-Divisional Officer, himself em- 
powered, to exercise the functions of the 


Collector under s. 169, Land Revenue Act, | 


passed an order under sub-s. 1 (b) of that 
Act, an order which he was empowered to 
pass and which must be taken as the 


starting point for limitation. The decision : 


of the trial Court that the suit is barred 
by limitation is therefore correct. : 

Onthe merits also the appeal must fail. 
Both parties admit that there has been a 
partition and the question for determination 
was whether the acquisition of the villages 
other than Saradih took place before or 
after the partition. The appellants re- 
lying on the authority of the Privy Council 
decision in Bhagwani Kunwar v. Mohan 
Singh (8), contended that it is for the de- 
fendants to prove the time of the partition 
in order torepel the inference of jointness 
at thetime when the other villages were 
acquired, “Ib appears tọ us, that- the 
argument is one which could have been 
used with greater pertinence by the res- 
pondents. That there wes a partition in 
the family many years ago is common 
ground. The plaintiff's’case itself is based 
on the fact that there was a partition and 
it isfor the plaintiff's to show that the 
partition was at a particular time when, 
as they allege, all four villages were 
joint family property. Even on the assump- 
tion that it wag the defendants’ duty to 


. prove that the partition tcok place at a 


time prior to the acquisition of the other 
three villages we consider that their casé 
has been amply proved by the docu- 

(8) 88 Ind, Cae, 385; AI R 1925 P O 132; 23 A T-J 


589; 49 M LJ 55; (1923) M W NABI 41CL J59; 
22 L W 211; 29 O WN 1037 (P ©), 
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mentary evidence .on the record. [The 
learned Judge considered the evidence and 
held that the village of Saradih was the 
only ancestral village and was parti- 


tioned equally among the four brothers: 


although not divided by metes and 
bounds, and then proceeded.] 
now come. to the last ground urged by 
the appellants, namely, that they ` have 
perfected their ‘title by adverse posses- 
sion and they date their first assertion of 
‘a hostile title from the year 1914 when 
they objected to an application made by 
Anantram's branch of the family for par- 
tition, They claim to have been in ad- 
verse possession from many years -before 
that, but it is clear that there is no as- 
sertion- of hostile title, until that date, 
and‘indeed in the year. 1901. Janakram 
exécuted “a document,. which the plaintiffs 
denied and whichh»s been proved beyond 
doubt, wherein he declared that on an 
application for partition by Sundarmani, the 
uncle of Bhagatram who was the represent- 
ative of Sadasheo's branch, Bhagatram 
‘was. the lambardar and had a 4-anha share 
in the village, that he begged him not 
- to proceed “to partition at the time as 


ishagatram was a minor and he (Janak-- 


ram) was heavily in.-debt.and would be 
- much damaged by the partition of the village 
of which he was actually in possession at the 
time. He expressed his willingn+ss to per- 


form the partition when Bhagatram attained, 


majority. Tt is quite clear from this that 
‘the document was executed in considera- 
„tion of Sadasheo’s branch refraining from 
‘proceeding to partition which it.was iheir 
right to do by viriue of taeir 4-anna share 
in the village. I-is true that this docu- 
ment does not of itself confer ‘any title 
on Sadasheo’s branch, but ib. is certainly 
an admission by Janakram -who was the 
representative at the time, of the branch 
of Narayan that he had no title to`..thə 
-whole of, the village Admittedly Bhigat- 
ram had beea recorded lambardar of che vil- 
lage ‘since the year 19)3 when his father 
Shankar died and rio objection was ever 
taken by any member of the other branch 
to his being so recorded as his father 
Shankar and grandfather Sitaram, were be- 


fore him, The plaintiffs have been unable to. 


explain why Bhagatram should be record- 
ed as-lanbardar “and his father. and grand- 
father if they had no share in the vil- 
lage. 

if ‘the Jast decade “the 19th. century 
Anantram. had applied iw the’ Revenue 


Court for partition, but it-was rejected on: 
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the ground that no partition was pessible 
in villages in the Chandrapur Tlaga. In 
elt anther application for partition was 
made by the sons of Anantram and this’ 
was opposed by N Narayan's branch consist- 
ing at that time of Janakram, Benuram and‘ 
their mother Fulesar. The Revenue Officer 
rejected the application for partition on the 
grouad once more that villages in the 
Ohandrapur Ilaya- were impartible. and 
also somewhat summarily on the ground’ 
that the-title. was in dispute. The Reve- 
nue Officer expressed’ an opinion that, Anant- 
ram’s branch had no share. 
of course on a summary objection’ of 


the application on-a secondary~ ground is - 
In ‘appeal the 


of no- weight: whatever: 
Deputy Commissioner stated that very ob- 
viously there. was an intricate question of 
title involved whether the applicants. had 
any right to-the partition or no and intér- 
preted “the” Sub-Divisional Officer's action 
as one declining to decide the question 
of title and leaving the “matter to the 
Civil Court. It has ‘been 
urged that the: failure of .Anantram’s 
branch to ‘prosecute their ‘claim for parti- 
tion in the Civil Court has debarred them 


This opinion . 


half-heartedly ` 


finally from claiming ‘their share: to the | 


village. This: obviousiy is in¢orrect, asthe 
lower Court has 


the Land Revenue Act, 1881, 


pointel out, sincé, under `’ 
which was’ 


then. in force, no time limit could be im- ' 
posed on persons seeking their remedy i in. 


the Civil Court. 

The tessimony of Jagmoh1a(D: W. No. 7), 
the defendant, wh) is the son of ’Andant- 
ram is to the effect that! proseédings in 
tha Civil Court were not prosecuted ‘oa an 


assurance by .Janakram to the effect that. 
the matter- would be settled-amicably.by ° 


a-private partition and'in view of'thedo-" °: 


cument (Hx. 1 D-25) which Janakram’ had 
executed in 1904 we can well believe this 
to be the case.’ The propeity was" once 
more in danger of being partitioned aiid the 
management 
Narayan’s branch for many years, no doubt 
with considerable profit, was'in danger and 
the partition had -to be avoided - as had 


t 


been successfully dons in 19Jt. lmmediate~ `. 


ly- afier this Jandkram attempted: to con- 
solidate his-position by applying formu- 


tation of the whole 16-dnnas share’ in his 
that: the Sub: Divi- 
` gional Officér had held in the application ‘of 


name on the ground 


Anantram’s branch for partition in 1914 


entire village (Hx. 1 D-10). 
On full inquiry this application was: very” 


44 


Aes 


= 


of it which- had been in - 


` that Janakram was in sole possession ‘of the’ 


So, 


session unless the ouster 
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properly rejected. Three years laler on the 
death of Janakram, Benuram made a similar 


attempt with equal illsuccess (Exs. 1 D-11 
and 1D-19), It claimed, and no doubt with 


accuracy, that the failures in mutation pro-. 


ceedings made no difference to the ac- 
tual possession which was at the time assert- 
ed; but there is ample evidence to show that 
there had certainly been no continuous 
possession adverse to the defendants in 
the bhogra land of the villages since the 
year 1914 up to the time that the suit 
was brought. Copies of the jamabandis 
(Exs. P 3,27 and 28) show. possession of 
the defendants for the years 1922 to 1925 
inclusive. Exhibits 10 D-6 and10D-7 which 
are mortgages by Janakram, Benuram and 
their mother, executed in 1917, recite that 
they are in possession of an 8-anna share in 
the village only and similarly in Ex. 10 
D-12, which is a sale deed executed by 
the plaintiffs themselves of a 5-anna share 


in the village, it is clearly recited that they. 


own only an 8-anna share. This is an admis- 
sion against their own interest which cannot 
be avoided by the explanation that they 
knew that the right for the remaining 
8-anna share wasin dispute. 

In Gangadhar v. Prashram (9) where the 
well-known principles were enunciated that 
to constitute adverse possession as bet- 
ween tenants-in-common there must be an 
exclusion or an ouster, it was held. that 
the sole possession by one tenant-in-com- 
mion continuously for a long period with- 
out any claim or demand on the part of 
the other co-tenants is evidence from which 
an actual ouster might be presumed ; but 
in Harkesh Singh v. Hardevi (10), it was held 
that such exclusive possession by. one 
cosharer cannot amount to adverse pos- 
has been openly 
and to the knowledge of the other co- 
parceners. It is clear in the present case 
that the broad principles even with the 
easier conditions accepted in the Bomba 
High Court have not been fulfilled. Ad- 
mittedly Anantram’s branch have been 
cultivating some bhogra land for many 
years although the plaintiff's contention 
that Anantram was given this land out 


` of charity and did not cultivate it in his 


own right is entirely without foundation, 


- By the family arrangement bhogra land of 


Sadasheo's share was cultivated by Nara- 
yan’s branch which for a. considerable 
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period did the work ofthe lambardar of the 
village. 
This arrangement however ceased when 


‘in consequence of the refusal of the parti- 


tion and disputes which arose thereon 
Bhagatram carried out his own duties as 
lambardar and. also began to cultivate 
bhogra land himself, although not to the 
full extent of the share claimed by his 
branch. Both before and after the year 


1914 there has been a denial on the part of - 


Janakram that they own no interest in the 
village and the bhogra land beyond an 8-anna 
share and it is manifest that there 
has been no such continuous unchallenged 


possession which could be used as founda- 


tion for the presumption that there had been 
an ouster by Narayan’s branch of the other 
tenants-in-common.. The result is that 
the appeal fails on all grounds and is dis- 
missed with costs. 


A. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Suit No. 79 of 1932 
April 26, 1933 
Aston, A. J. C, 
TANUMAL POHUMAL—Piaintirg 


VvETSUS 
AILMAL BHAROMAL—Derenpanp 
Civil Procedure Code (Act V of 1903), 0. VII, 
T. 10—Scope -0f—Relief to which plaintif 
that claimed in 


of being discovered. : 
Order VII, r. 10, Civil Procedure Code, only 
applies when it is found that the suit as originally 


is really _ 


framed was wrongly instituted in Court, but it does : 


not apply when it is found at the trial, whether as 
the result of admissions made by the parties or 
evidence led by them, that the relief which the 
plalntiff is really entitled to is different 
claimed in suit and that that relief is not cognizable 
by that Court. i 
decline jurisdiction ‘and order the plaint to 
turned, but should proceed with the 
finish after amendment of the pleadings or other- 
wise, and pass such decree as the ci 
permit. lt may in certain cases grant 
for withdrawal of the suit with liberty 
fresh suit. Govardhan Das-Vishin Das 
(7), relied on. . 
The jurisdiction of a Court of Small "Causes or 


> be ro- 
trial to its 


permission 
to file a 


from that ° 
In the latter case, the Court cannot . 


circumstances . 


v. Righibat’ | 


any otber Court cannot be ousted by adopting a - 


dodge which is capable of being discovered, 


C. S. from a decree of the Small Cause ` 


Court Judge, in Suit No. 2862 of 1932, 
Mr. Manghanmal Bhojraj, for the Plaint- 
iff 


Mr. Srikishendas H. Lula, for the Defend- 
ant, : 
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Judgment.—This is á suit filed by the 
plaintiff fora declaration that the decree 
passed by the Court of Small Causes in 
. Suit No. 2862 of 1921 against the plaintiff 

in favour of the defendant is not 
binding on the plaintiff and for an injunc- 
tion restraining the defendant from with- 
drawing the decretal amount from the 

Small Cause Court. The facts briefly 
are thé defendant Ailmal obtained an 
ex parte decree in the Small-Cause Court 

against the plaintiff. A notice was then 
served on the plaintiff to show cause why 
execution should not issue. Plaintiff there- 
upon filed an application for setting aside 
the ex parte decree, but the application 
was dismissed as time-barred. The plaint- 
iff had deposited, the decretal amount, 
namely, Rs. 144, in the Small Cause Court. 

The plaintid seeks a declaration that the 
decree is not binding on “the ground that. 
the defendant obtained the decree against 

-him by fraud. After filing the suit the 
plaintiff applied for a temporary injunc- 

tion pending the hearing of the suit and 

for an interim injunction. . Rupchand, 

A. J. C., granted the interim injunction, 

but the temporary injunction was dis- 

allowed since Mehta, A. J: `C., was nob 
satisfied how or why the present plaintiff 
would find it difficult to- recover the 
amount from the defendant in case of 
success in the suit. The amount was 
withdrawn from the Small Cause Court 
and an application was made to this 

Court to amend the plaint_ by the sub- 

stitution of a prayer for the recovery of 

the amount withdrawn. This application 
was dismissed by the Court. ` 

Issues Nos. 4,5 and 6 are now being 
-tried by consent as preliminary issues. 
They are as follows: ~ ` : 

“4 Js the suit incompetent? 5. Can 
the suit as it stands ab present proceed? 
If not, what is the consequence ? 6. Has 

_ this Court jurisdiction?” On-behalf of the 
defendant reliance is placed on La.shman 
Bhatkar v. Bavaji Bhatkar (1), at p. 33%, 
where West, J., held that the plaintiff 
cannot oust the Court of its jurisdiction 
by making unwarrantable additions to the 
claim which cannot be sustained, and 
which: there is no reasonable ground for 
expecting -to sustain. He also relies on 
Appa Rao v. Sobhanadri Rao (2), where 
it was held that if the Court considers an 


allegation made in the’plaint to. be false and , 
| < LJ 1043; Ind, Rul. (1931) All. 465. 
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made for the purpose of avoiding the 
jurisdiction of the Small Cause Court, the 
plaintiff may be required to satisfy the 
Court that the allegation is bona fide and 
not merely colourable in order to change 
the venue. Defendant further relies on 
Harbans Deo Rai v. Rajkumar Rai (3), 
where it was held that a suit for money 
to be recoveréd on the foot of a simple 
bond remains a suit cognizable by a Court 
of Small Causes in spite of an additional, 
absurd: and vexatious prayer for an 
injunction to restrain the defendant from 
transferring his immovable . property. 
Mukerji, J., there observed that the prayer 
was one which the plaintiff could never 
hope to gain. Jt was as ‘absurd a prayer 
to be added to a suit for monev as could 
possibly have been conceived. It has been 
held in numerous cases decided by this 
and other High Courts that the jurisdic- 
tion of a Court of Small Causes or any 
other Court could not be ousted by adop- 
ting a dodge which is capable of being 
discovered. Defendant furiher relies on 
s. 12, Karachi Small Cause Court Act, IV 
1929, which enacts that a suit cognizable 
by the Court of Small Causes shall not 
be tried by any other Court having jurisdic- 
tion within the taluka of Karachi. It is 
pointed out. on behalf of the defendant 
that the plaintiff could-have obtained the 
relief which he wanted by asking the 
Small Cause Court for a declaration and 
for a stay of execution under O. XXI, 
r. 29 read with s. 151, Civil Procedure 
Code. > h 

On behalf of the plaintiff reliance is 
placed on Hamidunissa Bibi v. Gopal: 
Chandra (4), where a suit was brought ° 
in a Munsif's Court for money as well 
as for damages valued at Rs.1,004. The 
Munsif gave the plaintiff a decree for 
Rs. 900, but dismissed the claim for the 
balance which was for dameges. On 
appeal the Subordinate Judge held that 
the claim had been dishonestly exaggerat- 
ed, that the suit was one cognizable by’ 


the Small Cause Gourt, and he directed >» 


the plaint to be returned to the plaintiff . 
for presentation in the proper Court. “It 
was held thatthe order directing the plaint 
to be returned was wrong and that the 
objection as to the jurisdiction should not 
have been given effect to. Plaintiff further 
relies on Nurkhan v. Shaikh Rahim (5), 


"(g) 132 Ind. Cas. 33: A IR 1930 All, 702; (1930) A 


(4) 240 661; 1C W N 556. 
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which the Court held that the mere fact 
that the plaintiff ts found to be entitled 
to a part only of the relief and that part 
would hive been within the competency 
of the Court of a lower grade if the suit 
had been originally confined to it, gives 
‘no authority to the Court under s. 15, 
Civil Procedure Code, to transfer the suit 
to the Court of a lower grade. In Motibhai 
v. Surat City Municipality (6), it was also 
held that the shape in which the suit 
was originally instituted is the test of the 
jurisdiction. 
Plaintiff further 
Das-Vishin Das v. 
it was held that 0. 


relies on Govardhan 
Righibat (T), in which 
VIL, r. 10, Civil Pro- 
cedure Code, only applies when it ig 
found that the suit as originally framed 
was wrongly instituted in Court, but it 
does’ not apply when it is ‘found at the 
trial, whether as the result of admissions 
made by the parties or evidence led by 
them, that the relief which the Plaintiff 
is really entitled to is different from that 
claimed in suit and that that, relief is not 
cognizable by that Court. In the latter 
case, the Court cannot decline jurisdiction 
and order the plaiht to be returned, but 
should proceed with the tral to its finish 
after amendment of pleadings or 
otherwise, and pass such decree as.the 
circumstances permit. Tt may in certain 
cases grant permission for withdrawal of 
the suit with liberty to file a fresh 
suit. I am ofopinion that this Sind ruling 
decides the ‘present matter. The relief 
Claimed by the plaintiff could no doubt 
have been obtained in another manner by 
making an application to 
Small Causes: for a declaration that the 
decree was not binding on the plaintiff 
and by asking the Small Cause Court 
under O. XXI, r. 29 read with s. 151, 
Civil Procedure „Code, to stay execution, 
There was nothing however, to. show the 
Court that the application for an injunction 
was expressly made with a view- to oust 
the jurisdiction of the Small Cause Court. 
All that has been proved in the present 
case, ib seems to me, is. that the applica- 
tions for temporary injunction and 
interim injunction `- were mala fide, 
Plaintiff admits that he does not know 
what the means of the defendant 
are; he admits that he made no inquiries; 
he admits that he does not know whether 
- defendant is indebted to anyone, whe- 


(8) 20 B 675. 
(7) 130 Ind. Gas 554: A IR 


1930 Sind 959; 25 S L 
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ther any persons hava decrees againt 
him: in spite of these fects he did not 
shrink from alleging in his affidavit that 
if the money was withdrawn by the def- 
endant from the Court it would be very 
recover it. Plaintiff, in my 
opinion, was not entitled to the temporary 
injunction. It is also proved in my opinion 
that he had an alternative procedure by” 
which he could have obtained Mom the 
Small Cause Court the relief. which he 
wanted.- He could have obtained the 
order that the money was not to be with- 
drawn, At the same time, it is only 
after evidence has been-led and after 
admissions have been made that the Court 
can come to conclusions of this kind and 
in my opinion the. facis come short of 
Proving that the plaintiff deliberately 
adopted a dodge to avoid the jurisdiction 
of. the Small Cause Court. He had two 
objects in view: he wished to prevent the 
defendant from withdrawing the decretal 
amount; he also wished to prevent the 
suit from being dismissed because he 
had not applied for consequential re- 
lief. 

In the circumstances the facts seem to 
me to come short of establishing that he 
committed a fraud on the Court in coming 
to this Court. That being the case, 1 
think under the Sind Court ruling, 
Govardhan Das Vishindas v. Fighibai (1), 
this Court cannot decline jurisdiction, but 
must proceed with the trial to the finish. 
My findings on the issues: Issue No. 4, 
the suit is competent; Issue No, 5, in the | 
affirmative and Issue No. 6, in the afirma- 
tive. Costs to be costs in the cause. 

N. Order accordingly. 


NAGPUR JUDICIAL COMMISSIONER'S 
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Second Civil Appeal No. 265-B of 1929 
September 19, 132 
Ntyocr, A. J. C, A 
ATMARAM AKAJI—Praintipp— 
APPELLANT 


VeTSUS 
UDERAJ SHEODIN—DEFENDANT— 

RESPONDENT ; 

Civil Procedure Code (Act V of 190 ),-8 64, Expl , 
s. 73, O XXI, r. du—Prior to execution sale 
attached property sold privately and 5 _ per cent. 
deposited —Another decree-holder applying . for 
execution prior to auction — Rateable distribution 
ordered—Attachment of the. same property again— 
Sale and purchase by himself—Private sale, whether 
can prevail against subsequent auction-purchase— 
Money paid privately. to decree-holder—Whether 
equivalent to deposit under O, XXI,7;89. - , 


r 
3 
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In execution of a decree K attached the judg- 
ment-debtor’s field on May 17, 1925 and brought it to 
sale in execution on December 8,195 The execution 
purchaser deposited Rs. 26 -8-0 being a quarter of 
the purchase money Rs, 1,059; one U obtained a decree 
against the same judgment-debtor and applied for 
execution of his decree on November 14, 1925, Both 
the execution proceedings were pending in oneand 
the same Court which on U's application for execution 
ordered rateable distribution. Before the auction- 
sale was held at the instance of K, the judgment- 
debtor sold the field on November 25, 1925, to one 
Aand on January 6, 1926, deposited in Court 
Rs. 5?-8-0 being the amount equivalent to 5 per cent. 
of the purchase money as compensation payable to 
the auction-purchaser and instead of depositing the 
decretal amount due to K he paid tbe amount 
privately to her Pleader apparently on January 6, 
1926, ThereafterU obtained an orderof attachment 
of the same field on January 13, 1926, and brought 
it to sale on April 15, 19:6 and became himself the 
purchaser, He obtained physical possession of the 
field in due course. A the private purchaser in- 
tervened under O. XXI, r. 109, Civil Procedure Code 
but without success. He therefore instituted a suit 
against U for recovering the field, U became entitled 
to rateable distribution by his application made on 
November 14, 1925, his rights were enforceable under 
the attachment already made by K on May 17, 1625: 

Held, that the private sale in favour of A 
which was executed on November 25, 1993, ‘was 
obviously contrary to K's attachment which was not 
only for the benefit of himself but also of U. The 
field under attachment was sold on December 8, 
1425, for Rs. 1,050 which sum was deposited in full 
by December 18, 19295, The Court having been in 
possession of the assets U was entitled to rateable 
distribution under s. 7%, since the sale was held in 
pursuance of K attachment which is also for the 
benefit of U. The amount due under the decree of 
K was not paid to her until January 6, 1926. Up 
to that date the attachment in any case continued 
in force and consequently the private sale made on 
November 15, 1926, could not prevail against U's 
claim. Mina Kumari Bibiv Bijoy Singh Dudhuria 
(1), Bhupal v. Kundan Lal (2), Annamalai Chettiar 
v. Palamabat Pillai (3) and Gangayya v. Venkata- 
ramzyya (4), distinguished, 

Monsy paid privately to the decree-holder is 
equivalent to deposit under O. XXI, r. 89. 


S. O. A. against the decree of the Second 
Additional District Judge, Amraoli, dated 
June 22, 1929. 

Mr: T. L. Shevde; for the Appellant. 


Messrs. A. V. Khare and W. B. Pandhar-- 


‘kar, for the Respondént. 


Judgment. In Civil Suit No. 303 of 
1924, one Krishna Bai obtained a money 
decree against Bhagaji. In execution of 
the decree she attached the judgment- 
debtor’s field No. 18-2 on May 17, 1925 and 
brought it to sale in execution on Decem- 
ber 8, 1925. The execution-purchaser de- 
posited Rs. 262-8-0 being a quarter of the 
purchase money Rs. 1,050. In Civil Suit 
No, 455. of 1922 one Uderaj obtained a 
decree against Bhavaji and applied for 
execution of his decree on November 14, 
1925, Both the execution proceedings were 


ATMARAM v. UDERAS 


629 


pending in one and the same Court which 
on Uderaj’s application for execution or 
dered rateable distribution. Before the 
auction sale was held at the instance of 
Musammat Krishnabai the judgment-debtor 
Bhagaji sold field No. 18-2 on November 
25, 1925, to one Atmaram and on January 6, 
1926, deposited into Court Rs. 52-8-0 being 
the amount equivalent to 5 per cent. of 
the purchase money as compensation pay- 
able to the auction-purchaser and instead 
of depositing the decretal amount to Krish- 
nabai he paid the amount privately to her 
Pleader apparently on January 6, 1923, as 
would appear from the receipt of that date 
(Ex. P-3). Thereafter Uderaj obtained an 
order of attachment of the same field on 
January 13, 1926 and brought it- to sale on 
April 15, 1926 and became himself the 
purchaser. He obtained physical possas- 
sion of the field in due course. Atmaram 
the private purchaser under Bhagaji’s sale 
deed dated November 25, 1925, intervened 
under O. XXI, r. 100, Civil Procedure Code, 
but without success, He, therefore, insti- 
tuted a suit out of which this appeal arises 
against Uderaj for recovering the field, 
His suit was dismissed on the ground that 
the private alienation in favour of Atmaram 
having been made during. the pendency 
of Krishnabai’s attachment was inoperative 
against Uderaj's claim which was enforce- 
able under the same attachment. His 
appeal having been dismissed Atmaram 
has come up in second appeal. 

It is urged on‘his behalf that Uderaj the 
respondent, was not entitled to rateable 
distribution unless he applied for execution 
in pursuance of O. XXI, r. 11, Vivil Proce- 
dure Vode. This contention is obviously 
unfounded in view of the actual application 
made on November 14, 1925, a certilied copy 
of which is filed as Ex. D-l. Next itis 
urged that the private sale made in favour 
of Atmaram was valid against Uderaj for 
the reason that Krishnabai’s decretal 
amount having been paid on January 6, 
1926, the attachment came to an end and 
with it Uderaj’s claim which was enforce- 
able under that attachment. Reliance is 
placed on Mina Kumari Bibiv. Bijoy Singh 
Dudharia (1), Biupal v. Kundan Lal (2) and 


Annamalai Chettiar v. Palamalat Pillai (3); 
(1) 40 Iad. Uas..242; A IR 1916 P C 238; 4414 
72; 44 O 662; 1 P L W 425; 5 LW TLI; 32M LJ 425; - 
21 O W N 585; 21 M L T 344; 15 A LJ 382; 250 Ld 

508; 19 Bom L R 424; (1917) M W N 473:P ©). 

(2) 60 Ind. Gas, 8146; AER 1921 All. 45; 43 A399; 
19 A LJ 22l; 2 UP L R (A) 25 ; 

(3) 43 Ind. Cas. 539; A I R1918 Mad. 127;41M 
265;-22 M L T 461;33M LJ 707; (1917) M W N 882; 
7 L W 298. 
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Tilustrations .3 und 4 at pp. 208 and 209, 
Mulla’s Civil Procedure Code and Gangayya 
v. Venkataramayya (4) and it is contended 
that the decretal amount of Krishna Bai 
having been paid off, her attachment came 
to an end and that Uderaj’s claim which 
was enforceable under that attachment 
could not prevail against the private aliena- 
tion. It must be noticed that Krishna Bai’s 
decretal amount was paid on January 6, 
1926, after the field was sold in execution on 
December 8, 1925, on which date the exe- 
cution purchaser deposited Rs. 262-8-0 and 
the balance, namely, Rs. 787-8-0, on De- 
cember 18, 1925. The sale could only be 
set aside in accordance’ with the provision 
of O. XXI, r .89, Civil Procedure Code, which 
requires the judgment-debtor to deposit the 
amount payable under the decree into 
Court. Although the money was not ac- 
tually depcsited into Court the receipt evi- 
dencing the payment to the decree-holder 
was produced on January 6, 1926; conse- 
quentlv, the production of the receipt would 
in point of law be deemed to be equivalent 
to deposit for the purposes of determining 
the rights of the parties affected by it. 

The authorities relied on by the appellant 
are distinguishable and to a great extent 
go to support the respondent as will pre- 
sently show. In Mina Kumari Bibi v. 
Bijoy Singh Dudharia (1) the property was 
attached twice on July 12, 1902 and on 
August 23, 1907, in execution of two sepa- 
rate decrees which were enforced by one 
and the same decree-holder. The attached 
property was privately sold on July 15, 
1905. Notwithstanding the private sale 
it came to be sold again in execution 
some time after August 23,1907, and was 
purchased by the decree-holder. There 
arose a contest between the private 
purchaser and execution purchaser who in 
that case was the decree-holder himself. 

“It was found that the execution sale was 
held in pursuance of the attachment made 
on August 23, 1907 and that therefore the 
private sale on July 15, 1907, which was 
effected anterior to his second attachment, 
could not prevail.’ The  decree-holder 
invoked s. 295 ofthe old Code and urged 
that the private sale could not prevail 
against his right to rateable distribution 
which was enforceable under the attach- 
ment of July 12, 1902. Their Lordships of 
the Privy Council observed that his right to 
yateable distribution could not arise until 


(4) 72 Ind, Oas. 839; A I R 1923 Mad. £30; 16 L 
oe 31ML T 423; 44 M L J to; (1983)M W 
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the assets were received and negatived his 
contention. Sofar as Uderaj rested his 
claim on his own execution sale which was 
held pursuant to his own attachment effected 
subsequent to the private sale it cannot 
succeed. He bases his claim on his execu- 
tion application made on November 14, 1925 
which gave him right to rateable distribu- 
tion of assets which were to be received into 
Court under Krishna Bai's attaclfment on 
May 17, 1925. So far as this claim is 
concerned the prorouncement of their 
Lordships of the Privy Council made in 
Mina Kumari Bibi v. Bijoy Singh Dudhuria 
(1) go to support him. 

It is already pointed out that the 
auction-purchaser had deposited the entire 
purchase money by December 18, 1925 and 
as these assets came into the custody of the 
Court Uderaj had obviously the right to 
rateable distribution on that date. Conse- 
quently the private sale heldon November 
15, 1925, could not defeat his claim. The 
case reported in Bhupalv. Kundan Lal (2) 
is also distinguishable. The material 
facts of the case are as follows: One Koka 
Mal attached two houses on June 9, 1912, in 
executicn of hisown decree. Lala Mal was 
another decree-holder who applied for execu- 
tion of his own decree and the property 
having been attached in Koka Mal's decree 
he applied for rateable distribution on 
February 12,1913. The property was sold 
in execution on March 25, 1913 and the 
purchaser deposited one-fourth of the pur- 
chase money in Court:- On April 2, 1913 the 
judgment-debtor and Koka Mal applied ` 
to the Couri for setting aside the sale on the 
ground that the decree had been satisfied 
out of Court, The auction sale was however 
set asideon May 24, 1913 on the ground 
that the auction-purchaser failed to deposit 
the balance of the  purchase-money. 
Thereafter on May 26, 1913, the judgment- 
debtor executed amortgage, Then on June 


- 20, 1913 Lala Mal applied for and obtained 


attachment of the property in execution of 
his own decree and it was put to sale in 
execution and purchased by one Piari Lal 
who assigned hisright to Kundan Lal. The 
suit was filed on the basis of a mortgage 
deed dated May 76,1913 and the contest’ 
arose between the mortgagee and Kundan. 
Their Lordships of the Allahabad High 
Court on the authority of Mina Kumari 
Bibiv. Bijoy Singh Dudhuria (1) and 
Annamalai Chettiar v. Paiamalat Pillai (3) 
held that the mortgage was operative 
against Lala Mal’s claim for rateable 
distribytion and that Kundan derived no 
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title under the execution sale in favour of 
his predecessor-in-title Piari Lal as it was 
held under the subsequent attachment of 
Lala Mal. ' 


It appears tome that the view of their 
Lordships of the Allahabad High Court 
receives no support from the dictum laid 
down by their Lordships of the Privy 
Council wor by the actual terms of the 
explanation appended to 5. 64, Civil Proced- 
dure Code. The case reported in Anna- 
malai Chettiar v. Palamalai Pillai (3) is 
entirely distinguishable since in that case 
the property under attachment was not 
brought tosale in execution but was sold 
privately and the decree-holder, at’ whose 
instance the attachment was made, was 
paid off. under O. XXI, r.55. The attach- 
ment itself under which the claim for 
rateable distribution was enforceable came 
toanend. Gangayya v. Venkataramayya 
(4) proceeds on a different set of facts and 
is not apposite. Notes3 and4 at pp. 208 
and 209 of Mulla's Civil Procedure Code 
are based on Annamalai Chettiar v. 
Palamalai Pillai (3), but Sir D. F. Mulla’s 
own opinion is clear from the illustration 
that he has given at ` p., 209. In the 
undermentioned illus'ration he elucidates 
the distinction between the rights of-an 
auction-purchaser under attachment subse- 
quent to a private sale and. the rights of 
decree-holders entitled to a rateable distribu- 
tion under the attachment pursuant to which 
execution sale isheld. The illustration is 
as follows: : 


“Jf A obtains a decree against B and B's property 


is attached in execution,of the decree and B 
subsequently alienates the property to C,’ and 
the property is thereafter attached and sold in 
execution of a decree obtained by D against B, and 
it is purchased by F, and C sues: F for possession, 
C's title is to be preferred to F's titleand C is 
entitled to possession ofthe property D cannot 
object to the alienation toC, for the alienation to Cc 

was priorto this attachment.” 

Later on he says: l 

“But if inthe case put above the property was 
sold by the Court under A's attachment instead 
of Ds, and D had applied for execution before 
the Court received the proceeds of the sale, the 
alienation to C would be void, it being contrary 
to A's attachment, and further D would be entitled 
to ratéeble distribution under e. 73.” Pee 

The present case is on all fours with the 


last mentioned case illustrated by Sir D. F. 
Muila. That thisis the correct view is 


- clear from the terms of s. 64 itself. It reads 


as follows: ; : 
“Where an attachment has been made, any pri- 


- yate transfer or delivery of the property attached . 


or ofany interest therein and any payment to the 
judgment-debtor of sny debt, dividend or. other 
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moneys contrary to such attachment, shall be void 
as against all claims enforceable under -thè at- 
tachment, 

Explanation.—For the purposes of this section 
claims enforceable under an attachment | in- 
clude claims for the rateable distribution of 
assets,” in 


Now it cannot be disputed that when 
Uderaj became entitled to rateable distri- 
bution by this application made on Novem- 
ber 14,1925, his rights were enforceable 
under the attachment already made by 
Krishna Bai on May 17, 1925. The private 
salein favour of Atmaram (plaintiff) 
which was executed in November 25, 1925, 
was obviously contrary to Krishna Bai’s 
attachment which was not only for benefit 
of herself but also of Uderaj. The field 
under attachment was sold on December 
8, 1925, for Rs. 1,050 which sum was de- 
posited in full by December 18, 1925. The 
Court having been in possession of the 
assets Uderaj was entitled to rateable dis- 
tribution under s. 738, Oivil Procedure 
Code, since the sale was heldin pursuance 
of Krishna Bai’s attachment which is also 
for the benefit of Uderaj. The amount 
due under the decree of Krishna Bai was 
not paid to her until January 6, 1926. Up 
to that date the attachment in any case 
continued in force and consequently the. 
private sale made on November 15, 1926, 


-couldnot prevail against Uderaj’s claim. 


As I take the view that the money paid 
privately to Krishna Bai on January 6, 
1926, was in point of law equivalent to 
deposit under O. XXI, 1. 89, Civil Proce- 
dure Code, it having been paid under 
stress of execution, must be regarded as 
assets available for rateable distribution. 
As my reasons are fully stated in my 
judgment delivered on June 30, 1931, 
Atmaram Akaji v. Uderaj Sheodin (5), it: 
is unnecessary to. repeat them here. For 
the foregoing reasons I affirm the decree 
of the lower Court and dismiss the appeal 
with costs in all the Courts, 
D. Appeal dismissed. 


(5) 147 Ind, Oas. 564; AI R 1983 Nag. 347; 6 R N 
129. 
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-OUDH CHIEF COURT 
Fuli Bench. . 
Second Civil Appeal No. 253 of 1932 
April 19, 1934 
Sutra, NANAVUTTY AND RACHHPAL SINGH, JJ. 
RAM KALI AND OTHERS— DREKNDANTS— 
APPELLANTS ; 
versus 
- NARAIN SINGH—Puaslntire — 
4 RESPONDENT 

Evidence Act (I of 1872), s. 108—Person not 

heard of for seven years—Presumption, as to the 
date of death, if arises—Onus of proof. — 
- The plaintiff, brought a suit for possession of 
certain .plots on the allegations that the property 
was the joint family property of two brothers, H 8. 
and R.L and H. 6 died on March29, 1920 and 
made a will of half of the property in favour of his 
widow R. K. defendant No. ), anod alsoin favour of 
defendant No. 2 B. S; that R, L had not been 
heard of for over seven years prior to the 
filing of the suit, and that the plaintiff was his 
nearest reversioner and claimed the share of R. L. 
deceased, which was half of the property possessed 
by H.S. and R L. The defendants admitted that R L. 
had not been heard of for more than seven years, 
but denied that the plaintiff was the nearest rever- 
sioner of R L: _ 

Held, that if a person hss not been heard of for 
seven years, thereisa presumption of law that he 
is dead; but at what time within that period be 
died is not a matter of presumption but of evi- 
dence and the onus of proving that the death took 
place at any particular time within the seven 
years lies upon the person who claims a right to 
the establishment of which that fact is essential. 
The plaintiff could not succeed in establishing his 
elain: unless he proved by oral and documentary 
evidence at what particular time R L died, when 
succession opened out to him, and whether at that 
particular time when succession opened: out to him 
he (the plaintiff) was the nearest reversioner. Mahadeo 
Singh v. Har Bakhsh Dube (2), Rango v. Mudiyeppa 
(3), Inre Phenes Trusts (4), Deo v. Nepean 1a), 
referred to. Lal Chand Marwari v. Ramrup Gir (1), 
followed, Nekst Kuer v Jwala Kuar (t), Wing v. 
Angave (7), Muhammad Sharif v. Bande Ali 8), 
Kekhab Das v. Sheobai 9), Jangi singhv Gudri 
Singh (10), In the goods of Ganesh Das Aurara (ıl), 
Gopal Bhimji Aute v. Manaji Ganuji Padval (12), 
V. Veeramma v. Chenna Redai (.3), tunjab v. Natha 
(14), Deskraniv. Thakur Kishore Singh (15), relied on. 
Fayir Bakhsh Singh v. Dan Bahadur Singh (16) 
and Jeshan Kar v, Bai Divali (17), referred to. 


S. O. “A. against the decree of the 
Sub-Judge, Lucknow, dated July 18, 1932, 
reversing the decree passed by the 
Second Munsif, Distuct Lucknow, dated 
October 3, 1931. 


Order of reference toa Full Bench. 
Wazir Hasan, C. J. and Smith, J.— 
(February 14, 1934)—In this case the plaintiff 
claimed the property of one Ram Lal as his 
heir. Itisstated in the plaint that Ram 
Lal has not been heard of for the last seven 
years (vide para.6). On this fact the lower 
Appellate Court has£lounded the presump- 
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tion that Ram Lal was dead on the date of 
the institution of the suit. It is argued on 
behalt of the defendants before us’ that 
there is no presumption in law that Ram 
Lal died on the date of the institution of 
this suit. In support of this: contention 
reliance is placed upon the decision of their 
Lordships of the Judicial Committee in the 
case of Lal Chand Marwari v. Ramrup Gir 
(1). The lower Appellate Cours has, in 
deciding the point in favour of the plaintiff, 
referred to a decision of a single Judge of 
this Court in the case of Mahadeo Singh v. 
Har Baksh Dube (2). We are of opinion 
that the proposition of law involved in the 
defendants’ argument in this case is of 
sufficient importance to be decided by a 
Full Bench of the Court. Accordingly 
under s. 14 (1} of the Oudh Courts Act, 1925, 
we refer the following proposition to the 
Full Bench for decision :— : 

“Is there any presumption of Jaw, in the circum- 


stances of this case, that Kam | al whose estate is in 
dispute, died on the date of the suit ?” 


Messrs. Bhagwatinath and P. L. Verma, 
for the Appellante. 

Messrs. Lakshman Prasad and Raj Kumar 
Srivastava, for the Respondent. 

Judgment of the Full Bench— 
(March 29, 19384.}3—The question referred 
tu the Full Bench for decision runs ag fol- 
lows :— 

“Is there any presumption of law, in the circum- 


stances of this care, that Kam Lal whose estate is in’ 
dispute, died on the date of the suit ?” 


The facts of the case out of which this 
reference arises are briefly as follows :— 

The plaintiff, Narain Singh, brought a 
suit for possession of certain plots and 
groves silualein village Dayalpur, Pargana 
Nigohan, Tahsil Mchanlalganj, in the Dis- 
trict of Lucknow. He came to Court on 
the allegatibns that the property in suit was 
the joint family property of two brothers, 
Harpal Singh and Ram Lal, that Harpal 
Singh died on March 29, 1920 and madea- 
will ofha}f of the property in favour of his 
widow Musammat Ramkali, defendant No, 
1, and also in favour of defendant No. 2 
Bishunath Singh, that Ram Lal Singh had 
not been heard of for over seven years 
prior to the filing ofthe suit and that the 
plaintiff was his nearest reversioner and 
claimed the share of Ram Lal deceased 
which was half of the property possessed by 


(1) 93 Ind, Cas. 280; 531A 24; 294A LJ 105; AI 
R 1926 P U 9; 11926) M W N 203:7 P LT 163: 43 O 
L J 249; 50 M L J 289; 3 O W° N 333; 5 Pat, 312- 
no WN 721; 28 Bom L R 855; 42T1.R 159 (P.O). 
2 nd. Cas, 489;4 O W N 1077; A I ; 
Onan i 7 R 1928 , 
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Harpal Singh and Ram Lal. Defendants 
Nos.3,4 and 5 have been impleaded as 
they are mortgagees and in possession of 
certain plots on behalt of Musammat Ram- 
kali, defendant No. 1. The defendants 
admitted that Ram Lal had not been heard 
of for more than seven years, but denied 
that the plaintiff was the nearest rever- 
sioner of Ram Lal, and they further-alleged 
that neitNer Ram Lal nor- the plaintiff 
Narain Singh had been in possession within 
limitation, and that Harpal Singh, and 
after him defendants Nos. 1 to 5 had been 
inadverse possession of the property in 
suit for over 12 years, It was also stated 
on behalf of the plaintiff that the property 
in suit wes the joint family property of 
Harpal Singh and Ram Lal, and that 
Ram Lal survived Harpal Singh and was 
in possession of half of the property, while 
the other half was in the possession -of 
Musammat Ramkali, defendant No. 1. 
On the other hand it was stated on behalf 
of the defendants that the property in suit 
was the self-acquired property of Harpal 
Singh and Ram Lal, that Ram Lal dis- 
appeared during the life-time of Harpal 
Singh, who remained in possession of tha 
whole property in suit and that at his 
death defendant No.1, Musammat Ramkali, 

-~ Bucceeded to the whole of it as his widow. 
The issues framed in the case were as 
follows : 

1. Is the plaintiff the nearest reversioner 
of Ram Lalas alleged ? 

2. If so, have the defendants been in 
adverse possession of Ram Lal's ‘share as 
alleged ? 

3. To what relief and against which of 
the defendants isthe plaintiff entitled ? 

4. Wasthe property in suit the joint 
family property of Harpal Singh and Ram 
Lal as alleged ? ; 

5. Towhat amount, if any, is the plaint- 
iff entitled as mesne profits ? 

Thelearned Munsif dismissed the plaint- 

-,iff’s suit with costs, 


On appeal the learned Subordinate Judge 
of Lucknow decreed the plaintiff's suit 
with costs. 


The defendants filed the second appeal, 
out of which this reference has arisen and 
they challenged the finding of the lower 
Appellate Court that Ram Lal must be 
presumed tobe dead only on the date of 
the institution ofthe suit. It is this. pre- 
sumption of law: that Ram Lal,died-on thé 
date of the suit upon which the learned 
Subordinate Judge has proceeded and 
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which has been made the subject of refer- 
ence to this Full Bench. | 

In our opinion, after hearing the a gu- 
menis of the learned Counsel of both 
parties at great length, the answer to the 
question referred to us must begiven in 
the negative. There is no presumption of 
law that Ram Lal, whose estate is in dis- 
pute in the present case, must in the cir- 
cumstances of this case be deemed to have 
died-on the datecf the suit. 

Sections 107 and~108 of the Indian Evi- 
dence Act are the only two sections relev: nt 
for our present purpose. Section 107 lays 
down that when the question is whether a 
man is aliveor dead, and itis shown that 
he was alive within 30 years, the bur- 
den of proving that he is dead is on the 
person who affirms it. Section 108 of the 
Indian Evidence Act runs as follows: 

“108. Provided that when the question is whether 
aman is alive or dead, and it is proved that he has 
not been heard of for seven years by those who 
would naturally have heard of himif he had been, 
alive, the burden of proving that he is alive is 
shifled-to the person who affirms it.” : 

Dealing with these sections of the Indian 
Evidence Act, their Lordships of the Privy: 
Council in Lal Chand Marwari v. Ramrup 
Gir (1), held that there is no presumption 
at all as to when a certain person died: 
“That, like any other fact, is a matter of 
proof”, and proceeding further their Lord- 
ships delivered themseives of the following 
pronouncement : i 

“Now upon this question’ thereis, their T ordshipa 
are satisfied, no diflerence between the law of India 
as declared in the ludian Evidence Act and the law 
of Engiand : (kango v Mudiyappa (3;), searching for 
an explanation of this very persistent heresy their 
Lordships find itin the words in which the sule 
both in India and in England is usually expreseed, 
These woros taken originally from-In re Vhene's 
Trusts (4,runas follows: lfa person has not been 
heard of for seven years, there is a presumption of 
law that he is cead : but at what time within that 
period he died is not amatier of presumption but of 
evidence and the onus of proving that the death took 
place at any particular time wilbin the seven years 
lies upon the person who claims a right to the 
establishment of which that fact is essential." 

Later on their Lordships quoled the com- 
ment of Giffard, L. J., on Doe v. Nepean (5), 
to the effect that : 

“The onus of proving death of any person at any 
particular period must rest with the person to whose 
title that fact 18 essential.” 


In the present case if is clear that the 
plaintiff cannot succeed in establishing his 
claim unless he proves by oral and docu- 
mentary evidence at what paiticular time 

(3/23 B 296, 

(4) (1870) 5 Oh 139; 30 L J Ch 316;,2L T 131; 1g 
WR 2032. 

(5) (1833) 5B & Ad'86 at p. 94; 2N &M 219; 91, 
J (N.s) K B 50; 39 R R 411; 110 E R 724, 
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Ram Lal died, when succession opened out 
to him, and whether at that particular time 
when succession opened out to him he (the 
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plaintiff) was the nearest reversioner. The 
pedigree filed by the plaintiff is admitted 
by the defendants and is as follows ; ~ 


RAM BAKHSH SINGH 
| : 




















| 

Bakhtawar Singh. Dal pes Gaya hehe Singh 

| 
I Mecsas ca 

| LL | ° 
Bachchu Singh © Kali Singh Pahalwan Singh. Kashi Din Durga Singh 
i Singh 
|. bined 
Sheo Ratan Singh. Narain Singh, plaintiff. Sheogulam 
Singh. 


| 
Harpal Singh died 
Musammat Kamkali, 
defendant 
No. 1. 


` Before the plaintiff can succeed in prov- 
ing himself to be the nearest reversionary 
heir, he must prove in sequence ihat Harpal 
Singh and after him Kashi Din Singh and 
after him Pahalwan Singh and after him 
Sheo Ghulam Singh and after him Kali 
Singh predeceased Ram Lal. The exact 
date of Ram Lal’s death is important from 
the point of view of the suzcess of the 
plaintiff's case, because it was only then 
that succession opened out, and it is only 
by proving the exact date of Ram Lal's 
death that the plaintiff can ‘succeed in 
establishing his claim to be the nearest 
yeversionary heir of Ram Lal. 
` Ina recent case Neksi Kuarv. Jwala 
Kuar (3), decided by a Bench of this Court 
to which two of us were’ parties, it was held 
that where a Hindu widow claimed posses- 
sion of the property on the ground that her 
husband survived his brother for a short 
time and that the joint family prorerty 
descended by survivorship to the plaintiff's 
husband, the suit of the widow must be 
dismissed, as there was no presumption 
that the plaintiff's husband survived his 
brother, and the burden of proving that her 
husband survived his brother, lay on the 
plaintiff. i 
In Wing v. Angrave (7) the Lord Chan- 
cellor, Lord Campbell laid down that the 
question of survivorship in English Law 
is always from first to last a pure ques- 
tion of fact, the onus probandi lying on 
the party who asserts the affirmative. 


(6)148 Ind Oas 781,11 O W N 267;, AI R1S3t 
Oudh 101; 1934 O L R 254; 6 R O 431. 

(7) 1860) LL E R 397; 8 HL 0183; 30 L J Oh 
65; 125 R R 99, nor 


‘of the person in question 





| 
Ram Lal Singh. 


In Muhammad Sharif v. Bande Ali 
(8), it was held by a Full Bench of the 
Allahabad High Court that the presump- 
tion which it is permissible to make undèr 
s. 108 of the Indian Evidence Act, does 
not go further than the mere fact of 
death, and that there is no presumption 
in any case as to the date. of the death 
and that the 
true proposition is that those who found 
the right upon a person having survived -~ 
at a particular time must establish the 
fact affirmatively by evidence, and that 
‘in that particular case it lay upon the 
plaintiff to show by affirmative evidence 
that Dildar Ali survived Madad Ali, and 
that he, having failed to do so, the suit 
could not succeed. 

Again in Rekhab Das v.° Sheob2i (9), 
it was held that a Court cannot presume 
under s. 108 of the Indian Evidence Act, 
that, because the person has not been 
heard of, he died at any particular mo- 
ment, or in any particular way, or from 
any particular cause. : 

The same proposition was enunciated 
in Jangi Singh v. Gudri Singh (10) where ~ 
it was held that there could be no pre- 
sumption under s. 108 of the Indian 


. Evidence Act,a person, who has not been 


heard of for more than seven years was 
dead at a particular time, and that where 
in order to succeed in a suit it was’ 
necessary for a person to establish that 


(4) 11 Ind. Cas 474,34 A 34: 8A L J 1052, 

(9) 74 Ind, Cas. 656; 45 A 463; 21 ALJ 39; AIR 
1923 All 435. 

(10; 140 Ind. Oas, 12; (1932) AL J 175; A I R 1932 
All. 365; Ind. Rul, (1932) All, 625, -` a GNP at ee 
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a particular person who had not been 
heard of for a number of years, was 
dead at a particular time, the plaintiff 
had to prove the factum of his death at 
the said time by affirmative evidence 
either direct or circumstantial, and - that 
the fact could not be held as proved upon a 
mere presumption. j 

In In the goods of Ganesh Das Aurora 
(11) it Was held that although under 
s. 108 of the Indian Evidence Act, a per- 
son who has not been heard of for seven 
years is presumed te be dead, the law 
raises no presumption as to the exact 
time of his death, and that therefore, if 
any one had to establish the precise time 
at which a certain person died, he must 
do it by actual evidence. 

In Gopal Bhimji Aute v. Manaji Ganuji 
Padval (12), it was held that under s. 108 
of the Indian Evidence Act, the presump- 
tion relates to the fact of death and 
has no reference to the date of the 
death of a person and that the date of 
person’s death has to be proved like any 
other fact by the party who is interested 
in establishing that he died on or before 
a particular date. 

Similarly in V. Veeramma v. Chenna 
Reddi (13) it was held that ss. 107 and 
108 of the Indian Evidence Act, do not 
lay down any presumption as to how long a 
man was alive, or at what time he died. 
` In Punjab v. Natha (14), it was held by 
a Full Bench of the Lahore High Court 
that s. 108 of the Indian Evidence Act, 
raised a presumption that at the institu- 
tion of the suit a certain person G was 
dead, but no presumption as to the date 
of his death could or did arise under 
the section, and the date of his death 
had to be proved by the plaintiffs in the 
same way as any other relevant fact in 
the casa, 

In Deshrani v. Thakur Kishore Singh 
(15), it was held that when the question 

-was not merely one of death, but of death 
at a particular time, there was no pre- 
sumption under s. 108 of the Indian Evi- 
dence Act, as to the exact time when 
a particular person died, and that the 


(11) $7 Ind, Oas, 247; 640 18; 43 OL J 578 AT 
R 1926 Cal. 1056. 

(12) 81 Ind. Cas. 449; 47 B 451; 25 Bom L R135; A 
I R 1923 Bom. 163. ' 

(13) 16 Ind. Cas, 43; 37M 440; ?3 ML J 443. 

(14) 133 Ind. Cas, Sey; 12 Lah 71€; 32 PLR 701; 
Ind Rul. (193!) Lah. 857; A I K 1931 Lah, 502 
F 4 


B). 
‘ey 100 Tnd, Cas, 416; A I R1927 Nag. 104; 22 N 
L R175; 10 5, 
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party concerned to make out his death on. 
a specific date must prove it by evidence 
like any other fact in the case. 

The learned Counsel for the respond- 
ent relies upon the rulings reported in 
Faqir Bathsh Singh v. Dan Bahadur 
Singh (16). Mahadeo Singh v. Har Bakhsh 
Dube (2) and Jeshankar v. Bai Divali 
57 Ind. Cas. 525 (17). We have examined 
these rulings but they do not lay down 
any proposition of law contrary to the 
rulings cited by the learned Counsel for the 
appellant. ; 

For the reasons given above our answer 
to the question referred to us is in the 
negative and we hold that there is no 
presumption of law in the circumstances 
of this case that Ram Lal whose estate 
is in dispute deed on the date of the suit. 

Final Judgment.—[April 19, 1934.j— 
The facis of this case are stated at sufficient 
length inthe decision of the Full Bench 
on ‘the question referred to it. That ques- 
tion was answered by the Full Bench in 
the negative. a 

The finding of the Court of first instance 
was that the property in -suit was joint 
famıly property of Harpal Singh and 
Ram Lal. That finding was not ques- 
tioned before the lower Appellate Court. 

It is argued before us on behalf of the 
plaintifi-respondent that even if- there 
is no presumption, and it cannot: be 
shown when Ram Lal died, the plaintiff 
was, nevertheless, when the suit was 
instituted, the sole surviving male mem- 
ber of the family to which Harpal Singh 
and Ram Lal belonged; and was therefore, 
Ram Lals nearest reversioner at that. 
time irrespective of the question who was 
Ram Lal's nearest reversioner when Ram 
Lal died. For the defendants-appallants 
it is argued that there is no evidence that. 
all the other male members of the family 
are, in fact, dead. , i 4 

Assuming that the plaintiff was, when 
the suit was instituted, and is now the 
sole svrviving male member of the family 
in quest‘on, he still has to show, before 
he can succeed, that Ram Lal survived 
Harpal Singh. If Ram Lal predeceased 
Harpal Singh, the latter became entitled 
by right of survivorship to the whole of 
the. property jointly owned by himself 
and Ram Lal, and after Harpal Singh's 
death his widow acquired a life interest in 
that property, quite apart from any ques- 
tion of the will executed by Harpal Singh 


(16) 46 Ind. Cas, £05; 21 00143; 5 O. L J475, 
(17) 57 Ind. Cas. 525;'22 Bom L R 771. 4 
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in respect of half of it in favour of her 
and the defendant No. 2 Bishunath Singh. 
It is admitted by the--learned Counsel 
for the plaintiff-respondent that as there 
is no. presumption, and no definite evi- 
dence, as to the precise date of the 
death ‘of Ram Lal, it cannot be said to 
have been proved that Ram Lal survived 
Harpal Singh. In these circumstances we 
must hold that the plaintiff's claim cannot 
succeed, and that it was rightly dismissed 
by the Court of first instance. The 
situation will be altered when the de- 
fendant No. 1, Musammat Ram | Kali, 
(the widow of Harpal -Singh), dies, but 
that isa matter with which we are not 
now concerned. 

We allow the appeal, set aside the 
decree of the lower Appellate Court, and 
restore the decree of Court of first instance 
with costs in favour of the defendants in 
all the Courts. 

D, Appeal allowod. 


ALLAHABAD HIGH COURT 
: Full Bench 
Execution Second Appeal No. 1276 
of 1931 
February 20, 1934 

SULATMAN, O. J., MUKEKII ano Kina, JJ. 
CANTONMENT BOARD THROUGH THE - 
` SEORETARY or STATE ror INDIA 

Is COUNCIL—Decezs-Ho.ipz t — 

APPLICANT 


d versus 
KISHAN LAL JUDGMENT-DEBTOR— 


Opro:tre PAKTY 

Fxrecution—Civil Procedure Code (Act V of 1908), 
s. 41,0 XXI, r. T— Executing Court. if can question 
correctness of decree passed—Hzceptional cases when 
executing Court can go behind the decree—Want of 
jurisdiction—Itvidence Act(I of 1872) s 44, 

A reading of s, 47 of the Civil Procedure Code and 
a comparison of s. 225 ofthe Civil Procedure Code 
of 1352 with the corresponding provision in the Code 
of 1908, namely, ©. XXI, r 7, make it abund- 
antly clear that the executing Court is not entitled 
to question the correctness of a decree passed. 
The matters which are allowed to be agitated 
before the executing Court, are laid down ins 47, 
and asthey donot include a question whether the 
Jourt which passed the decree was properly seized of 
the caseor not, even the Court to whichthe exe- 
cution is transferred has no longer any power left to 
require proof of the jurisdiction of the Court which 
passed the decree but must execute it ae it finds it. 
The Court which passed the decree should not itsel? 
begin to inquire into the validity of the decree on 
the ground of want of jurisdiction. Although it is 
not possible to lay down broadly that an execution 
Court can in no circumstances go behind the decree 
and must of necessity shut its eyes to circumstances 
under which the decree came to be passed. [p. 641, 
col. 1; p 639,.cols 1 & 2.) 

Per Sulaiman, C. J.—There. may ‘be cases where 
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the decree is incapable of execution, or is void and & 
nullity, in such a way as to make it impossible for the 
executing Court to execute it; or there may be 
cases where there are certain statutory provisions 
which prevent the executing Court from proceeding 
to sell certain property, for instance, where the sale 
of certain lands is prohibited and not necessarily 
their attachment and order for sale. In such cases 
it may be possible for the Court in one sense to go 
behind the decree and not execute it: but in reality 
the Court is merely staying itsown hands -and not 
inquiring into the jurisdiction of the @ourt which 
passed the decree. But to hold that an executing 
Court mustalways inquire into thequestion of the 
jurisdiction of the Court which passed the decree 
would be to re-open matters which might have been 
the subject of the controversy in the original suit 
and which might well have been decided on a con- 
sideration of the oral and documentary evidence. 
Katwari v Sita Ram (41, explained [p 640, col. 1.] 
The principle underlying 8, 11, Civil Procedure 
Code, applies to execution proceedings. oer 
Ex. S. A. from a decision of the Addition- 
al Subordinate, Judge, Muttra, dated 
August 5, 1931. : 
Mr. Muhammad Ismail, 
Advocate, for the Applicant. 
Dr. N. P. Asthama and Mr. B. N. Sahai, 


for the Respondent. 


Sulaiman, C. J.—This is an execution 
second appeal arising out of a suit brought 
by the Cantonment Board through the 
Secretary of State for India in Council 
against the defendant, Kishan Lal. for 
recovery of certain grazing dnes which 
had been agreed by the defendant to be 
paid in instalments to the Board under a 
lease, dated July 6, 1928. The suit was 
brought in the Oourt of the Munsif of 
Muttra, and an objection was taken in the 
written statement that the suit was not 
cognizable by the Civil Court. The learn- 
ed Munsif held that the Tenancy Act of 
1928 did not apply to the Cantonment 
areas underthe new Act. No doubt under 
s. 1 of the old Tenancy Act of 1901 the 
Cantonment areas, not being administered 
by the Lieutenant Governor of the North- 
Western Provinces were excluded ; but the 
language of s.1 of the Agra Tenancy Act 
of 1926 was altered and the Act was made 
applicable to the whole of the province of 
Agra, except certain areas mentioned in 
the Schedule, which does not include a 
Cantonment area. It has, therefore, to be’ 
conceded by the Government Advocate 
that the Munsif was wiong in holding 
that he had jurisdiciion to entertain the 
Suit; nonetheless he decided the point in 
favour of the plaintiff and decreed the 
claim for money. No appeal was pre- 
ferred from that judgment to the District 
Judge; nor, of course, theie was any fur- 
ther remedy sought from the High Court: 


Government 
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It may also be mentioned that the suit was 
for recovery of dn amount in excess of 
Rs. 50), and being one for recovery of 
grazing dues could not be treated as a 
suit of Small Cause Court nature. 

The Cantonment Board applied for exe- 
cution of the decree in the Munsif's Court, 
| and their first application for execution hav- 

ing been dismissed, a second application for 

execulion was filed to which objections were 
raised that the Civil Court had nojuri diction 
to entertain the suit at all. The first Court 
held that the execution Court could not go 
behind the decree as the matter had heen 
decided in the suit itself and that it must 
take the decree as it stands and execute it. 

On appeal, however, the lower Appellate 

“ Court has on the strength of certain author- 
ities comes to the conclusion that itis open 
to the execution Court to go behind the 
decree and ascertain whether ihe Munsif 
had jurisdiction to entertain the suit afd, 
ifit came to the conclusion that he had 
not, to dismiss the application for execution. 

The lower Appellate Court accordingly has 

re-examined the plaint and held that the 

suit was cognizable by the Munsif. It has 
accordingly dismissed the application for 
execution. The Uantonment Board have 
come up in second appeal, and a learned 

-Judge of this Court referred this casé 10 a 
Division Bench, which has referred it to a 
Jarger Bench. 

Tt must be conceded on behalf of the 
Board that the suit was not cognizable by 
the Civil Court at all. As it related to 
pasturage and not toan agricultural hold- 
ing, even s. 273 of the Tenancy Act would 
not have been applicable and the Civil 
Court could not have sent a mere issue to 
the Revenue Court for trial but would have 
been compelled to return the plaint for 
Presentation tothe proper Court. This is 
clear from the definitions of “land” and 
“holding ” given in s. 3. It must, there- 
fore, be assumed that the suit was not 
sognizable by the Munsif at all and if he 
had decided the matter rightly, he had no 
option but to return the plaint. 

The question; however, that arises before 
us is whether this point can now be raised 
in the execution department. On the face 
‘of it there is a certain anomaly in the view 
accepted by the lower Appellate Court. 
It would not have been a fatal objection if 
the matter had gone up in appeal to the 
District Judge from the Court of the Munsif, 
for, if the learned Judge found that there 
were sufficient materials necessary for the 
determination of the suit, he would “have, 
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under s. 269 of the Tenancy Act, disposed 
of the suit, even though it had been insti- 
tuted inthe wrong Court. But now the 
defendant without having appealed has 
been allowed by the lower Appellate Court 
to take the objection that-the- decree is 
futile and infructuous. 

Tn this particular case it is not necessary 
to decide ithe much larger question whéther 
an execution Court is competent to inquire 
into the jurisdiction of the Court which 
passed the decree. There arecerlain dif- 
culties if the Court is not allowed to exa- 
mine such a question, and there would 
certainly be serious anomalies if itis allow- 
ed to do so in all cases. Section’11, Civil 
Procedure Code, would not in terms apply, 
but the principle underlying Ahat section 
has been held to be applicable to the execu- 
tion proceedings. Stillthere is a serious 
difficulty that if the Civil Court was not 
competent to entertain the suit, it is diffi- 
cult to see how its decision would be bind- 
ing on the defendant. Prima: facie a 
Court which has no jurisdiction to entertain 
a claim, cannot by seizing the case usurp 
jurisdiction and then by deciding that it 
has jurisdiction make its decision binding 
onthe defendant. On the other hand, if 
an execution Court is allowed to challenge 
the validity of the dectee, then it must have 
the same power even if that décree has 
been affirmed on appeal by the lower Appel- 
late Court and has even been confirmed by 
the High Court. As regards appeals under 
the Tenancy Act to which es. 268 or 269 
might apply, it may be said that the decree 
which is binding on the parties is ihe 
Appellate Court decree and not the decree 
of the first Court. But that explanation 
would be of no avail as regards cases where: 
the first Court has proceeded without any 
jurisdiction, and there are no provisions 
similar to those contained in ‘the sections 
noted above. i = ei 

A Full Bench of the Calcutta High Court 
has apparently gone tothe utmost length 
in favour of the respondent. In.Gora Chand 
Haldar v. Prafulla Kumar Roy (1), tive 
learned Judges of that Court considered 
it a tedious task to examine ihe numerous 
decisions many of which were conflicting 
and thought that such an examination 
would not lead toany useful result. With- 
out giving any elaborate reasons, they 
stated their view that where the decree pre- 
sented for execution was made by a Court 
which apparently had no jurisdiction, whe- 

(1) 89 Ind. Cas. 685; 53 O 164; 42 OLJ1;29-0W 
N 948; A I R 1925 Cal, 907 (F B) 
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ther pecuniary or territorial or in respect 
of the judgment-debtor’s person, to make 
the decree, theexecuting Court is entitled 
to refuse to execute it on the ground that 
it was made without jurisdiction. - With 
great respect, I would say that the proposi- 
tion has been stated in too wide terms and 
that it is not possible to lay down any 
sweeping statement which will cover all 
possible categories of want of jurisdiction. 
A defect of jurisdiction may haye various 
grades snd different considerations might 
well apply to them. 

For instance, as regards the want of juris- 
diction of a foreign Court, on the basis of 
whose judgment a suit is instituted or 
whose decree has been transmitted for 
execution, there is provision inss. 13 and 14, 
Civil Procedure Code, for an inquiry into 
the jurisdiction of the Court which pronounc- 
ed the judgment. 

Similarly it may be possible to hold, 
although itis not necessary to decide in 
this case, that in a separate suib the want 
of jurisdiction of a Court which has pro- 
nounced a judgment can be inquired into. 
Obviously s.11, would not he a bar, be- 
cause that would only apply toa case where 
the first Court was really competent to try 
the second suit. It is also clear that under 
s. 44 of the Evidence Act, a party would 
be entitled to show that the previous judg- 
ment, which is produced by the opposite 
party, isno bar. to his claim, inasmuch 


as it was passed by a Court which had no- 


jurisdiction. 

It is not necessary to consider whether 
im an independent suit the question of 
want of territorial jurisdiction can be rais- 
ed. Section 21, Civil Procedure Code, does 
not in terms create a bar, but the princi- 
ple has been applied by a Bench of the 
Madras High Court. A different opinion 
has, however, been expressed by another 
Bench of this Court, and it has been laid 
down that s. 21, would not cure the defect 
for all purposes. 

Again, there may be a want of jurisdic- 
tion due to the fact that exclusive jurisdic- 
tion has been conferred on a different set 
of Courts by statute and a Civil Court 
is debarred from hearing suits of that 
nature. The question how far such a diffi- 
culty would be fatal and can be examined in 
the execution department would depend on 
the provisions of the statute under which 
such jurisdiction is taken away. 

Without, therefore, attempting to lay 
down any broad proposition which would 
be of universal ‘application, I would 
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aitempt to examine the narrow question 
whether itis open toa defendant in a suit, 
which urder the Agra Tenancy Act was 
cognizable ky the Revenue Court alone 
and in which no such objection was taken 
or if taken was disallowed, to raise the 
same point over again in the executing 


department. P 


Section 230 of the Tenancy A& no doubt 
confers an exclusive jurisdiction on the 
Revenue Coats in certain class of cases 
specifed in the Fourth Schedule. The 
ergnizance of cases of that nature by the 
Civil Courts is, therefore, completely 
barred. But as in these provinces both 
Civil and Revenue Courts exist together 
and cases on the border line may cause an , 
apparent conflict of jurisdiction, the 
Tenancy Act itself has made ample provi- 
sion to obviate difficulties created by such 
conflict. Section 268 lays down that 
when, in a suit instituted in a Civil or 
Revenue Court, an appeal lies to the 
District Judge or High Court, an objection 
that the suit was instituted in the wrong 
Court shall not be entertained by the 
Appellate Court unless such objection was 
taken in the Court of first instance. This 
section, therefore, must be read along 
with s. 230. The jurisdiction of the Civil , 
Court is not absolutely taken away; but 
the Civil Court would have jurisdiction 
10 entertain the suit if no objection as to 
jurisdiction is taken before it, that is to 
say, the omission to raise an ‘objection 
would be a waiver of the plea of jurisdiction 
which would be quite sufficient to clothe 
the Civil Court with jurisdiction to hear 
and dispose of the suit. 


Again, unders. 269, even if a suit has 
been instituted in the wrong Court, if all 
the materials necessary for the determian- 
tion of the suit are on the record, it is the 
duty of the Appellate Court, namely, the- 
District Judge, to dispose of the appeal as 
if the suit. had been instituted in the_ 
right Court. That section also provides 
that where there are no sufficient materials, 
and the Appellate Court remands the case 
or frames fresh issues, it may direct its 
order either to the Court in which the suit 
was instituted orto such Court as it may- 
declare to be competent to try the same. 

These provisions make it clear that the 
defect of jurisdiction so far assuits, which 
may be filed in a Civil or Revenue Court and 
in which the appeals would always lie to 
the District Judgeor the High Court, are 
concerned, the defect of jurisdiction is 4. 
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matter of secondary importance and does 
nət goto the very root of the-case so as to 
oust the jurisdiction of the Civil Courts 
completely. It is not such a fundamental 
defect as would be absolutely incapable 
of being cured in any event, -The legis- 
lature has contemplated that, if no objec- 
tion -is . raised, or even if objection is raised 
but there, are sufficient materials for the 
disposal of the case, the plea of want of 
jurisdiction should not be listened to. 

The position then is this that if 
the defendant had chosen to appeal 
to the District Judge, the District Judge 
would never have ordered the plaint to 
be returned for presentation to the Revenue 
Court, but would have most probably dis- 
posed of the case himself, because there 
were apparently all the necessary materials 
on the record. But even if he found that 
all the necessary materials were not on the 
record, he might have remanded the 
case and would have remanded it possibly 


to the .very Munsif who had disposed of. it- 


originally. The defendant not having ap- 
pealéd has deprived himself ofan oppor- 
tunity which he might possibly -have had 
of getting this case sent to the Revenue 
Court. 

Examining the functions of an execu- 
tion .Court as laid down in the Code of 
Civil:Procedure, it would seem that the 
proper questions which have to be deter- 
mined- by the Court executing the decree 
are. mentioned ins. 47, Civil Procedure 
Code, and they are matters between the 


parties or their representatives relating to‘ 


the execution, discharge or satisfaction of 
the decree. Neither in the old Codes nor in 


the present Code has there ever been any- 


specification entitling the execution Court 
to inquire into the jurisdiction of the Civil 
Court. which passed the decree. : Indeed, 
under s. 225 of the Act of 1882 a Court to 
which a decree was sent for execution was 
expressly empowered to require proof “of 
‘the jurisdiction of the Court which passed 
it.” Those words have been deleted from 
the corresponding rule, O. XXI, 1. 7 of 
the present Code, The obvious inference 


is that now even. the Court to which the: 


execution is transferred has no longer any 
power left to require proof of the juris- 
diction of the Court which passed’ the 
decree but must execute it as it finds it. 
As the decree isnot required to ‘be pro- 
duced, s. 44 ofthe Evidence Act would 
hardly be of help in the Execution Depart- 
ment, One may, therefore, infer that this 
implies that the Court which passed the 
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decree should not itself begin to inquire 
into the validity of the decree on the ground 
of want of jurisdiction, 
- But it is not possible to lay down broadly 
thatan execution Court can in no circum- 
stances go behind the decree and must of 
a necessity shut its eyes to circumstances 
under which the decree came to be pass- 
ed. ' É 

In the case of defendants, who were dead 
at the time of the decree, their Lordships of 
the Privy Council inthe cases: of Radha 
Prasad Singh v. Lal Saheb Rai (2) and Brij 
Indar Singhv. Kanhsi Ram (3) have laid 
down that the decree is a nullity as against 
them and cannot beexecuted against their 
heirs. In such cases it is the duty of. the 
execution Court toinquire into the question 
whether the defendants, against whom the 
decree purports to have been passed, were 
in fact alive or deadon the date of the 
decree and, if satisfied on evidence that 
they were dead, to hold that the decree 
was incapable of execution. But this is 
not really a caseof want of jurisdiction 
in the Court which passed the decree, but 
a case where the decree is void and a 
nullity and.is incapable of execution 
against the heirs ofthe person who was 
not represented before the Court. 

Similarly, ithas been held by a Full 
Bench of this Court in the case of Katwari 
v. Sita Ram (4) that where a tenant had 
made a mortgage of his occupancy 
holding and asuit was brought on the basis’ 
of the mortgage deed and adecree for sale. 
obtained from the Civil Court, the execution 
Court could nevertheless refuse to sell the 
occupancy holding, asit was not saleable 
under s. 20 of the Agra Tenancy Act. The 
learned Judges expressed the _ view 
that 

“No doubt it was not open to the judgment-debtor 
to contest the validity of the decree which was 
passed against him; but it was open to him. to say to 
the Court that, as the law contains a mandatory 
provision which precludes a Court executing a 
decree from selling an | occupancy: holding, the. 
Court was bound to carry out the provisions of the 


law and not to act in violation of those provi- 
sions,” 7 


It was thought that it was altogether 
immaterial whether the decree ‘ordered 
sale or whether it was a simple money 


(2) 13 A 5%; 171 A 150; 5 Sar, 600 (P ©). 

(9) 42 Ind. Cas. 43; 45 O 94; 23 M Ld 486; 29 M 
L T 362; 6 LW 592;126 P W R1917; 15 A Lid 777; - 
19 Bom. L R £68; 3 P LW 312; 26C LJ572; 104 ` 
PR 1917; (1917) M WN 811; 220 WN 169; 127P 1, 
R1917;441A 218 (P O. ~ : i 

(4) 63 Ind. Cas,264; 43 A 547; 19A LJ 473;3 U - 
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decree. What the decree-holder was seek- 
ing was to sell an occupancy . holding in 
execution of his decree, which sale was 
prohibited bythe express provisions of 
s. 20. It, therefore, seems that the ratio 
decidendi of that Full Bench case was that 
where there is some statutory enaciment 
Which prohibits the sale of some prop- 
érty, then it is the duty of the executing 
Court to refuse tosell it, even though a 
decree has been passed by another Court. 
When an execution Court refuses 10 exe- 
Gute it, it isnot really holding that the 
decree was passed without jurisdiction, or 
is not really setting aside the decree, but 
is merely staying its hand from proceed- 
ing further, because it is itself prohibit- 
ed by “law from selling the property. 

- There may accordingly be cases where 
the decree is incapable of execution, oris 
void and a nullity, in such a wayas to 
make it impossible for the Execution Court 
to execute it; or there may be cases where 
there are certain statutory provisions 
which prevent the executing Court from 
proceeding to sell’ certain property, for 
- instance, wherethe sale of certain lands 
is prohibited and not necessarily their 
attachment and ‘order for sale. 
cages it may be possible for the Court 
in one sense to go behind the decree and 
not execute it but in reality the Court is 
merely ‘staying its own hands and’ not 


inquiring into the jurisdiction of the 
Court which passed the decree.. 
' But tohold that en executing Court 


riust always inquire into the question of 
the jurisdiction of the Court which passed 


the decree would’ be to re-open matters” 


which might 'háve been the subject of the 
ediitroversy in the original suit and which 
might well have been decided on a con- 
sideration of the oral and documentary 
evidence. 
questions of law.and fact, for example 
the place where the cause of action 


as to 
arose, the place where the contract was 
broken, the sub-division in which the 


property in dispute was situated, the 
nature and character of land as to whether 
it is saleable or not and the velidity of 
certain transfers. All such questions are 
properly speaking’ questions which erise 
for consideration in the suit itself and 
which have to be determined on an ex- 
amination.of the evidence on the record. 
Tt would be too much+to lay down that 
the executing Court can go behind these 
findings and re-open the question: -and 
determine afresh thatthe Civil Court 
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and, 
therefore, improperly, usurped jurisdic- 
tiòn. i 

The opinion in the other High Courts 
are rather conflicting, and it is possible to 
cite casesin support of either view from' 
every High Cout. So fər as this High 
Court is conce. ned, the learned Counsel for 
the respondent has to admit that apart 
from certain observations made ‘in afew 
cases, there is no case with the excep- 
tion of one, in which an execution Court 
has been allowed as such to: go into the 
question of the want of jurisdiction of the: 
Court passing the decree. In one case an 
objection of the judgment-debuor was al- 
lowed to be converted into a plaint and 
the proceeding in the execution treated 
as a suit andthe matter then allowed to. 


-be re-agitated vide Daulat Singh v. Maha-: 


raj Raja Ramji (5) where the decree had 
been passed against a minor without a. 
proper appointment of his: guardian ad- 
litem on the footing that he was a major, 
and the minor. was allowed to convert his 
objection in the execution department 
intoa plaint and have the question ‘re- 
investigated. The cases of a dead person 
and the sale of an occupancy holding in 
which the matter has been allowed to be 


examined in the execution department,” 7 


have already been cited. .There is, how-. 
ever, the latest case of the Cantonment 

Board, Agra v. Kanhaiya Lal (6). In which. 
a decree passed by a Civil Court . against 

the Cantonment Boa d declaringgitlat a- 
certain clause in the lease obtained: from | 
the Cantonment Authority was binding 

on the Board and granting an injunction, - 
although the matter could:only have been. 
considered. by the District Magistrate, was 

held tobe ultra vires, andexecution. of it 

was refused. The learned Judges express- 

ed this viewona broad view of certain ' 
general principles without referring to‘any’ 
authority. Itis notclear whether the ‘con-° 
flicting authorities on this. point were.: 
placed before the Bench. Jt seems tome. 
that it.would be very inconvenient and is - 
contrary to the spirit of the provisions in: 
s.. 47 of the Code to allow execution -Courts 
to go into such matters. 


T, would, therefore, hold that the’ ‘appeal h Í 


should be allowed aud the ‘application for’ 
execution proceeded with. i 2 


(5) 93 Ind. Cas, 376; A E R 1926 All. 337;24A Li J 


379: 48° A 362, 


(6) 144 Ind, Cas, 1016; (1933) A L J 167; AIR 1939- 


All. 163; 6 RA 31; - 
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Mukerji, J.—I entirely agree that this 
appeal should be allowed and the execu- 
tion of the decree applied for should be- 
proceeded with. 

The facts of the case have already been 
stated by the learned Chief Justice and 

. [need not restate them. I shall only briefly 
mention the reasons which actuate me in 
deciding that the appeal should be allowed. 
It is too late in the day to contend thit 
al execution Court can go. behind the dec- 
rec. Itis, however, urged that there are 
certain cases in which an execution Court 
is allowed to go behind the decree, and 
one of such cases must be. where the 
Court passing the decree had no juris- 
diction to make it 
By way of example it is said that 
where a decree is made against a defend- 
ant or one of the defendants who was dead 
at the time of the pronouncement of the 
judgment, itis open to the heiis of the 
deceased to represent to the cxeculing 
Court that, so far as they are concerned, 
the decree is not executable. The heirs are 
certainly allowed to raise an objection that 
they cannot be held liable under thedec- 
ree. But, in my opinion, that is not ‘going 
behind the decree. If, «for example a 
Magistrate, after a proper trial of, say, a 
~ charge of theft, sentences the prisoner to 
three months’ imprisonment, and when the 
judgment is to be pronounced it is found 
that the prisoner is dead, the judgment 
cannot be executed, not because the judg- 
mentisswrong or that the Magistrate had 
no jurisdiction to hear the case of theit, 
but “because there is nothing on which the 
judgment can operate. The party, against 
whom the decree is made or santence is 
passed, cannot be found to be in existence, 
and it is on that account that the sentence 
or decree cannot be executed. In my opin- 
ion it is not a caseof want of jurisdiction at 
all, nor is ıt a case of going behind the 
decree or judgment. Again another instance 
has been given where, according to the 
contention of the learned Counsel for the 
respondent a Full Bench decision of this 
Court has practically held thatthe execut- 
ing Court could go behind the decree. 
That is the case of Katwariv. Sita Ram 
' Tewari (4). In that case the learned Judge, 

who delivered the judgment of the Court, 

took care to point out that, in deciding 

the case, ke was not going behind the 

decree, but was only holding that the exe- 

cuting Court was to carry out a manda- 

tory provision, which. precludes a Court 

executing a decree from selling an occu- 
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pancy holding. With all respect, I have 
some doubt in my mind as to the correct- 
ness of this decision, but it is not really 
necessary to doubt the correctness. Even 
if it be a correct decision, the learn- 
ed Judge who delivered the judgmentand 
the two learned Judges who agreed with 
the judgment expressly held that an exe: 
cuting Vourtcould not go behind the dec- 
ree. Ths reason for non-execution of the 
decree in its terms was not existent within 
the decree or was not existent in the want 
of jurisdiction on the part of the Court 
passing the decree, but resided in a rule 
of law which stood apart from the des- 
ree. 


Ashas beer pointedout by the ‘learned 
Chief Justice, a reading of s. 47 of the Civil 
Procedure Code and a comparison of s. 225 of 
the Civil Procedure Code of 1832 with the 
corresponding provision in the Code of 1908, 
namely, Sch. [, O. XXL r. 7 make it abund- 
antly clear that the executing Couzt is not 
entitled to question the correctness of the dec- 
ree passed. The matters which are allowed to 
be agitated before the executing Court, are 
laid downin s. 47 and as I read them, 
they do not include a question whether the 
Court which passed the decree was prop- 
erly seized of the case or not. Again, s. 225 
of the Civil Procedure Code of 1882 provid- 
ed that where a decree had been trans- 
ferred for execution to another Court, it 
might require proof of the jurisdiction of 
the Court passing the decree. That provi- 


, sion has been deleted from the present 


Code. This indicates that the legislature was 
of opinion that to allow the Court to which 
a decree had been transferred for exscu- 
tion to question the validity of the decree 
would be wrong. 


The decidsd cases in different Courts are 
conflicting and it is not necessary to ex- 
amine them. The only case in this Court, 
which is directly in point, is the case of whe 
Cantonment Board, Agra v, Kanhaiya Lal 
(6). It dues not appear thatthe question, 
whether the executing Court could go be- 
hind the decree and question the jurisdic- 
tion of the Court which passed the decree 
was not discussed before the learned Judges. 
The very difficult question that arose be- 
fore us, and which has occupied two days 
of this Bench, was disposed of in a few 
lines. -This indicates that it was.assumed 
that the executing Court could d:clare 
that the decree under execution was pass- 
ed without jurisdiction and was ultra 
vires of the Court, Inthe circymsiances, 
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that judgment cannot be binding on the, 
Full Bench. 

In this particular case there are many 
circumstances which goto show that it 
was not open tothe respondent before us 
to question the validity of the decree inthe 
execution department. The point hadal- 
ready been raised and decided in the 
very suit. The execution proceedings are 
only a part of the suit and nothing more. 
The decree is there and the decree has 
to be carried into effect. If an order 
passed in execution of a decree be bind- 
ing between the parties during the sub- 
sequent proceedings in the same execution 


[see Ram Kirpal v. Rup Kuari (7)] it should 


follow, in my opinion, that a decision 
made in the original suititself should be 
binding so far at least as the parties are 
concerned and in that suit and in the exe- 
cution department of that suit. 

Whether the respondent can: question 
the validity of the-decree passed, on the 
ground of want of jurisdiction in the 
learned Munsif who passed it, by means 
of any suit, is a point which is not be- 
fore us. It is possible that it is open to 
him to institute a suitand to have it dec- 
lared that the decree passed was passed 
by a Court without jurisdiction, and he 
may seek some other proper and suitable 
relief. - I leave that point, therefore, un- 
decided. Fe - 

There are other aspects of _the case 
which have been touched by: the learned 


Chief Justice, and I need. not ‘go over | 
It seems “to me clear that” 


them again. . 
the provisions like s. -21 of the Civil Pro- 
‘cedure Code, s. 11 of the Suits Valuation 
Act, ss. 268 and 269 of the Agra Tenancy 
Act indicate that the legislature has been 
doing iis best to minimise the chances of 
raising a question of jurisdiction and there- 
by setting trials at naught. The plea of 
the respondent creates this anomalous po- 
sition. [f he had appealed against the 
decree of the Munsif directing him to pay 
the rent, ss. 268 and 269 of the Agra Ten- 
ancy Act would have comeinto play and 
unless he was able ito show that, on the 


. merits, he should succeed, he could never 


have succeeded. Yet he urges ihat heis 
in a better position by raising the point, 
in the execution department than he would 
have been if he had raised the point 
in. appeal. This, in my opinion, is a po- 
sition which should not be allowed to be 
taken up by the respundent. 


(7)6 A 289; ILIA 37; AWN 1886, 286; 4 Sar. 89; 
§ Ind. Jur, 214 (P O). ; 
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For these reasons I agree that the appeal: 
should be allowed. 

King, J.-I agree and heve nothing to 
add. 

N. Appeal allowed. 


——— Wi 


~ LAHORE HIGH COURT 
. Miscellaneous Fiist Civil Appeal No. 476 
of 1931 
June 23, 1931 
BnalDE, J. 
BALABH DAS KOTHARI AND OTHERS — 
APPELLANTS : 
versus i 
M. MUHAMMAD ISHAQ AND 0OTHERS— ` 
RESPONDENTS ` 

Civil Procedure Code (Act V of 1908), O. XXXIX, 
Tr. l, 3,0. XLI1I, vr. ì (r)—Order granitng injunction 
-—Appealability of—Noticeto show cause against injunc- 
tion—Whether affects competency of appeal—Drastic 
injunction without notice, if can be issued. 

When an injunction hasbeen granted and would 
remain in force till it is cancelled, an apy eal is com- 
petent. from the order granting the injunction. The 
fact that consequent upon the order notice, to show 
cause has been issued is immaterial 

A drastic isjunction should not be granted 
without notice unless there is any risk of irreparable 


injury or grave ificonvenience. Chet Ram v. Hart 
Bakhsh (1), relied on. ; 


M.F. 0. A. from an order of the Sub-~ 
Judge, First Class, Lahore, dated March 
9, 1931. ge ed 

Messis. Manohar Lal and Ram Lal Anand, 
for the Appellants. 

Mr. Barkat Ali, for the Respondents. 

Judgment.—This is an appeal from a. 
temporary - injunction granted in a suit 
instituted-by the plaintiffs-respondents to 
restrain the defendants from interfering 
with the management of the affairs of a 
school situate in Lahore Cantonment. The 
facts alleged briefly were that the school 
was founded sometime about the sear, 
1870 by Rai Bahadur Seth Ram Rattan 
but was subsequently handed over for 
management to the Cantonment Magistrate.+ 
The school remained under that manage- 
ment till the year 1950 when owing to 
communal differences proposals 
were made for handing over the manage- 
ment of the school to the Cantonment , 
Board and a resolution was also passed 
by the Board consenting to take over the 
management. Before, however, the man- 
agement was actually transferred, defend- 


-ants Nos. 1 to 3 instituted a suit in order 


to restrain the transfer, alleging that the 
schoo] was a private Hindu institution. | 
This suit was compromised on December 
1, 1980 and.a decree was passed accord, 
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ing to the terms of the compromise, which 
were to the effect that the control of the 
school should pass to the Lahore Canton- 
ment Board and that it should be managed 
by the Board with the assistance of a 
managing committee ‘on which different 
communities should be properly repre- 
sented. Thereafter, however, somehow. or 
other the management of the school was 
taken over by the defendants and hence 
the plaintiffs instituted the present suit, 
After institution of the suit, the plaintiffs 
applied for a temporary injunction restrain- 
ing the defendants from interfering with 
the management of the school and an ad 
interim injunction was accordingly granted 
by the learned Subordinate Judge on 
March 9, 1931. He directed a notice. to 
issue to the defendants to show cause 
against the injunction but fixed May. 1, 
1931, for this purpose. As aresult of this 
order, the defendants would have been 
required.to close the school at. once till 
May 1, 1981 and hence they preferred 
an appeal from the order of the learned 
Subordinate Judge to.this Court. : 

A preliminary objection was raised that 
no appeal was.competent as the learned 
Subordinate Judge had issued notice to 


: the defendants to show cause against the 


injunction. But this only meant that the 
injunction would have been cancelled if 
sufficient cause were shown. As the injunc- 
tion. had been granted and would have 
remained in force till cancellation an 
appeal was, in my. opinion, competent 
under O. XLHI, r. 1 (r), Civil. Procedure 
Code. On behalf of the defendants-appel- 


lants it was stated that the management - 


of the school had been made over by ‘the 
executive officer of the Cantonment Board 
(who has now taken the place of-the 
Cantonment .Magistrate) to Rai Sahib Seth 
Balabh Das, that the latter had appointed 
a committee for the sake of efficient man- 
agement of the school. The defendants 


"produced letters from the executive officer 


in support of this and there can be no 
doubt that the suggestion of the plaintiffs 
that the defendants had usurped the 
control of the school was wholly unjustifi- 
ed. 

It was urged on behalf of the plaintiffs- 
respondents that the executive officer was 
a trustee and had no authority to make 
over the control of the school to Rai Sahib 
Seth Balabh Das, that there was risk of 
the committee appointed by him mis- 
managing the school and misappropriating 
funds and that the interests of the school 
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were likely to sufferas the Punjab Govern- 
ment had decided to withhold its grant 
from the school for the present. As regards 
the first point, there is no material before 
me -to show that the position of the execu- 
tive officer was that of a trustee in the 
legal sense. No trust deed or any other 
document has been produced in support 
of the allegation. There is also nothing 
to show that the committee is likely to 
mismanage the school. There were 
apparently certain charges of misappro- 
priation, ete., pending against the Head 
Master of the school, but the matter is 
in the hands. of the Education Depart- 
ment and I do not think that question 
has really any bearing on the issue before 
me. Asregards the decision of the Punjab 
Government to withhold its grant for the 
present, this is said to have been taken 
recently afier the issue of the injunction. 
There is no material before me to show 
whe.her any mismanagement on the Part 
of the defendants was responsible for it. 
It cannot be believed tliat ihe executive 
officer would have handed over the charge 
of the school to- Rai Sahib Seth Balabh 
Das; unless there were good grounds for 
adopting that coursé and unless he 
thought .that the school would be pro- 
perly managed by him. It has been point- 
ed out that allthe communities are not 
represented on the committee. It would 
certainly -have inspired confidence if a 
few representatives of all the important 
communities in the Lahore Cantonment 
had been included in the personnel of the 
committee and perhaps they would be 
well advised to ~do -so even now. But 
this ‘objection cannot be considered to be 
sufficient to. justify the injunction issued 
by the Subordinate Judge, which would 
have had the-result of -closing the school 
at once, and consequent interruption of 
the instruction of hundreds of students. 
The learned Subordiaate Judge has 
given no reasons for issuing drastic 
injunciion and after careful consideration 
of the facts before me, I have not been 
able to.discover any. It is well-settled 
that an injunction of this kind is not 
granted unless there is any risk of 
irreparable injury or grave inconvenience: 
cf. Chet Ram v. Hari Barhsh (1). No such 
case’ has been made out by the respond- 
ents. On the contrary there is risk of 
such injury and insonvenience, if. the 
injunction were allowed to stand. The 
learned Counsel for the appellants stated: 
(U 93 Ind Cas. 243; AT R 1926 Lab, 435. ki 
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that asa matter of fact, the plaintiffs- 
respondents themselves are not anxious 
to retain control of the school and that 
negotiations have been going on for 
transfer of the control to the Cantonment 
Boaid. Correspondence was produced in 
support of this statement, from which it 
appeared that the matter has been delayed 
merely owing tothe fact that the Northern 
Command has not yet given its consent 
to the proposal: I accept the appeal with 
costs and set. aside the order of the 
learned Subordinate Judge granting the 
temporary injunction. 

N é Appeal allowed. 


ALLAHABAD HIGH COURT . 
Second Civil Appeal No. 1462 of 1931 
October 9, 1933 
NIAMATULLAH, J. 
GANGA RAM SINGH AND ANOTHER — 
DEFENDANTS — APPELLANTS 
VETSUS 
CHAIT RAM AND ANOTHER— PLAINTIFF AND 
DEFENDANT- RESPONDENTS 

Agra Tenancy Act III of 3926), ss 27, 3b (È), 28 
—Void sub-lease—Sub-lessee, uhether can be ejected 
by landlord - Crops raised by sub-lessee under void 
sub-lease~ Whether can be attached by creditors. 

A lease executed by the occupancy tenants con- 
travening the provisions of s,.27 ofthe Agra Ten- 
ancy Act is vcid But if the sublease is not 
in consideration of a debt or other obliga- 
tion the lease would be voidable at the option of 
the landlord. This isthe conjoint effect of es. 28 
and 34 (2) of the Agra Tenanoy Act. A lease 

“which offends against the provisions ofs 27 and is 
therefore void may so far be given effect to by the 
parties to it that 
occupation and cultivate the lands sub-let to 
It is only when the landlord institutes a suit for 
ejectment that the sub-leseee will be deprived of 
possession which he obtained under the sub-lease. 
A possible view is that the transaction being void 
it is open to the lersor himself tosue the sub-Jessee 
(under a void sub-lease) to jecover poseeesicn. 
Such a suit may or may not be successful uncondi- 
‘tionally. Jn any case, no third person can take any 
pane against the sub-leseee if possession bas 

een delivered to him. 


him. 


The crops raised by a sub lessee on the land trans- 
ferred to them under avoid sub-lease cannot be 
considered to be the property of the occupancy ten- 
ant and the creditors cfan cccupancy tenant cannct 
attach the crops sown by his sub-lessee under a void 
sub- lease. 


S. C. A. from decision of the Sub-Judge, 
Budaun, dated June 8, 1931. 

Mr. Panna Lal, for the Appellants.. 

Mr. S. B. Johari, for the Respondents. 

Judgment.—Thisis an appeal from the 
decree passed by the learned Subordinate 
Judge of Budaun npholding the decree 
passed by a Munsif of that District ina 
guit brought by the plaintiff-appellant for 
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a declaration . that à bub-lease of an 
occupancy holding executed by defendants 
Nos. 3 and 4 in favour of defendants Ncs. 1 
and 2 is void against the plaintiff and 
that certain crops standing on a part of 
that holding belonged to defendants Nos. 3 
and 4 and were liable to attachment and 
sale in execution of a decree obtained by 
the plaintiff against those defend@nts. ` 

Defendants: Nos. 3 and 4are admittedly 
occupancy tenants of the lands detailed . 
at the fcot of the pleint. They were 
indebted tothe plaintiff and also to dẹ- 
fendants Nos. 1 and 2. All of them obtained 
decree against defendants Nos. 3 and 4. 
The latter executed a registered sub-lease 
in favour of defendants Nos. 1 and 2 for , 
a period of five years in consideration of 
the debts due to defendants Nos. 1 and 2. 
Thereupon the plaintiff instituted the suit ` 
whichhas given rise to this appeal for the 
declaration already referred to. Both the 
Courts below have decreed the suit on the 
sclitary ground that the sub-lease which 
isin consideration of the debts due to 
defendants Nos. 1 end 2 was void having 
regard to the provisions ofs. 27, Agra 
Tenancy Act, III of 1926. The learned 
Subordinate Judge has gone sofar as to 
hold that any crops grown by the lessees - 
(defendants Nos. 1 and 2) should be con- 
sidered to be the pioperty of the lessors 
soas lo entitle the letter’s creditors to 
attach it in execution of their decree. 
Both the Courts below seem to have pro- 
ceeded on the assumption that the plaint- 
iff’s case.rested solely on the void character 
of ihe lease. This however was not the 
case, at any rate the only case. 

The Courts below are clearly right in 
holding that the lease executed by defend- 
anis Nos. 3 and 4 in favour of defend- 
ants Nos. 1 and 2 ccntravenes the pro- 
visicns of e. 27, Agra Tenancy Act and is 
for that reason void (s. 84 ofthe seme 
Act). It should however be observed that. 
if the sub-leace bad not been in con-" 
sideration ofa debt or other obligation 
the lease would have been cnly voidable 
at the option of the landlord. This tomy 
mind is the conjoint effect of ss. 28 and 
34 (2), Agra Tenancy Act. A lease which - 
offends against the provisions of s. 27 and 
is tkereiore void mey so far be given 
effect to by the parties to.it that the 
sub-lessee may remain in occupation and 
cultivate the lands sub-let to him. It is 
only when the landlord institutes a suit. 
for ejectment that the sub-lessee will be’ 
deprived. of possession which he obtained 
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under the sub-lease. A possible view is 
that the transaction being void it is open 
to the lessor himse.f to sue’ the sub-lessee 
(under a void snb-lease) to recover posses- 
sion. Such a suit may or may not be 
successful unconditionally. In any case; 
no third person can take any proceedings 
egainst the sub-lessee if possession has 
been delivered tohim. Itis not poss.ble 
- for the creditors of the occupancy tenant 
to attach the rights of the occupancy 
tenant in execution of decree. The only 
right.which his creditors can have is to 
attach the standing crops grown by the 
ociupancy tenant himself. It follows 
that if in the case before me defendants 
Nos. 3 and 4haddelivered possession to 
_ defendants Nos. Land 2 under the-sub- 
lease executed by them and defendants 
Nos. l and 2 grew crops on: the land the 
plaintiff can have no cause of action to 
obtain any declaration of right. - The 
plaintiff himself can have no right in 
the land even though the right of defend- 
ants Nos. 1 and 2 may be imperfect and 
even non-existent. A mere declaration 
that defendants Nos. 1 and 2 have no 
right can be of no avail to the plaintiff 
unless the law gives him a further right 
to obtain satisfaction of his deeree by 
„proceeding against the occupancy tenure. 
The crops sowa by defendants Nos. 1 and 
2on the land transferred tothem under 
a void sub-lease cannot be considered to 
be the properly of the oczupancy tenant. 
The learned Subordinate Judge has 
referred tono rule of law in support of 
his view tothe contrary. Ido not think 
any analogy can be drawn from the rule 
which entitles the owner ofa land to crops 
standing thereon and sown by a stranger 
who had no title. In this case the sub- 
lessee under a void sub-lease is in posses- 
sion with the consent cf the occupancy 
tenant; that consent has never been 
withdrawn; and ‘the occupancy tenant 
himself lays no claim to the crops grown 
-by the sub-lessee. The latter may be able 
to substantiate his claim to remain in 
possession of the lands till the lessor dis- 
charges the pecuniary obilgations incurred 
by him ifthe lessor sues for possession 
impugning the lease granted by him- 
self. In any case, it is impossible to 
lend countenance to the view that the 
creditors of an occupancy tenant may 
attach the crops sown by his sub-lessee 
under a void sub-lease. Ifthe plaintiff's 
«case had rested on nothing more than the 
void character of the sub-lease as as- 
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sumed by the lower Courts I would have 
allowed this appeal and dismissed ths 
plaintiff's suit ontright. But I find that 
the plaintifs allegations in the plaint 
have been misunderstood. He does not 
allege that the sub-lease executed by 
defendants Nos. land 2, being in con- 
travention of the provisions of s 27, 
Agra Tenancy Act, is void. He prays 
for a declaration that it is void on a 
totally. different ground, namely, that it 
is fictitious. He alleges in express terms 
that in spite of the paper transaction 
the understanding between defendants 
Nos. Land 2, on the one hand, and de- 
fendants Nos. 4 and 4 on the other, is 
that the latter shall retain actual pos- 
session of the occupancy tenure and that 
defendants Nos. l-and 2 though shown 
in papers as sub-lessees would in fact 
have norights-as such. Itis also alleged 
in the plaint that conformably with the 
understanding above referred to defend- 
ants Nos. 3 and 4 had grown the crops 
which were standing at the time of the 
institution of the suit. Accordingly the 
plaintiff claims the right to attach the 
crops which, on the facts stated in the 
plaint, undoubtedly belong to defendants 
Nos. 3 and 4. These allegations were not 
enquired into by the trial Court and do 
not seem ta have been given prominence 
to before the learned Subordinate Judge. 

The learned Advocate for the respond- 
ents insists on this aspect of the case 
being tried. If it be found on enquiry 
that, in spite of the ostensible character 
of the sub-lease in favour of defendants 
Nos. 1 and 2 defendants Nos. 3 and. 
4 have continued in possession of their 
occupancy holding and had grown the 
crops standing thereon at the time of the: ~ 
institution of the suit, the plaintiff un- - 
doubtedly has a cause of action to have | 


the real character of the transaction and,” 


the ownership of the crops declared. Both” 
the Courts below seem to have decreed 
the suit on a bare question of law. Their 
view having been set aside in this Court 
I think a case exists for remand ander 
O. XLI, r. 23, Civil Procedure Code. 
Accordingly I allow this appeal, set aside 
the decree passed by the Courls below and 
remand the case under O. XLI, r. 23 to 
the Court of first instance to determine 
the quesvions ‘referred to above and to 
dispose of the case according to law. 
Costs hitherto incurred shall abide the 
result: 
“D. i Case remanded. 


BAN. 
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ALLAHABAD HIGH COURT. 
Execution Second Civil Appeal No. 1628 
of 1930 
July 20, 1933 
Ignan AHMAD, J. 

GOPI NATH—Decrer-po_DER— APPLICANT 
— APPELLANT 


VETSUS 
GOVIND MISSIR AND OTHERS— JUDGMENT- 
DEBTORS — OPPOSITE PAKTIRS— RESPONDENTS. 

Agra Tenancy Act {JI of 19014, s 20 (1}— 
Mortgage of occupancy holding while the Actis in 
force, whether void. 

The transfer by mortgage by a tenant of his cecu- 
pancy holding when the Agra Tenancy Act II of 
1801 was in force, is vcid: but a mortgage prior to the 
Act is not void. Consequently itis only the transferee 
of the mortgagee rights before the Act who has 2 
right to pay off the decree of the decree-holder 
attaching the mortgagee rights and not the transferee 
after the passing of the Act. 


JA from a decision of the Addi- 
tional District Judge, Ghazipur, dated July 
31, 1930. ae 


Messrs. K. Verma and V.D. Bhargava, 
for the Appellant. í 


Mr, B. Malik, for the Respondents. 


Judgment.—This appeal has been filed 
as an execution second appeal. It arises in 
the following circumstances :—Sudarshan 
Prasad, the grandfather of Gopi Nath, ap- 
pellant before me, heid two simple money 
decrees against one Harakh Ram Jaini, 
Harakh Ram Jaini owned certain mort- 
gagee rights in certain occupancy holdings 
on the basis of two mortgage deeds execut- 
ed by a man named Sarju Singh in the 
years 1890 and 1912. The latter mortgage 
deed was a deed by way of further charge 
and could be redeemed along with the mort- 
gage of 1€90. On June 14, 1923, Sarju 
Singh executed a mortgage deed with res- 
pêk to the holding in tavour of Gopi Nath 
a “gum of Rs. 2,100 and out of the mort- 
gagé, money left a sum of Rs. J,600 for the 

edemption of the two mortgages of 1590 
",a0071912. Two days after the execution of 
‘thistmortgage, viz., on June 16, 1923, 

Harakh Ram Jaini transferred his mot- 
gagee rights to one Gobind Misir along with 
certain other properties. Two days after 
this transfer, wiz, on June 18, 1923, Sudar- 
shan Prasad, the decree-holder attached 
the mortgagee rights of Harakh Ram Jaini, 
the judgment-debtor. Gobind Misir filed 
objections that were dismissed and then he 
filed aregular suit for a declaration that 
the mortgagee rights purchased by him were 
not liable to sale in execution of the simple 
money deerees held by Sudarshan Prasad. 
. The suit was decreed by the trial Court but 
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was dismissed by the lower Appellate Court 
and the decision of the lower Appellate 
Court was on second appeal confirmed 
by this Court. This Court held that the 


. transfer of the mortgagee rights was void- 


able at the option of the decree-holder. 
After the decision of this Court there was 
a scramble between Gopi Nath, the grand- 
son of the decree-holder and Gobind Misir, 
the tranferee ofthe mortgagee rights in the 
execution Court. Each wanted to pay the 
decretal amount and denied the right of the 
other to pay the same. ‘The trial Court 
could have put an end to this controversy 
by telling both Gopi Nath and Gobind 
Misir that they had no locus standi to have 
their controversy decided by the execution 
Court as neither of them was a party tothe 
decree, It, however, proceeded to decide 
the dispute between them and came to the 
conclusion that Gopi Neth was entitled to 
pay the decree of Sud rshan Prasad. There 
was an appeal by Gobind Misir in the lower 
Appellate Court, It is to be noted here that 


“no appeal lay in the lower Appellate Court, 


The lower Appellate Court however enter- 
tained the appeal and came to the conclusion 
that Gobind Misir was entitled to pay the 
decree of Sudarshan Prasad. It rightly 
pointed out that the transferin favour of 
Gobind Misir was not void but was only. 
voidable at the option of the decree-holder and 
this option of the decree-holder could be 
put an end to by Gubind Misir paying up 
his decree. It also rightly held ihat the 
transfer in favour of Gopi Nath was void 
ar the transfer of an occupancy holding was 
prohibited by the Agra Tenancy Act, II of 
1901. . 

Against this appellate decree of the lower 
Appellate Court the present appeal has been 
filed in ihis Court. I am satisfied that the 
lower Appeallate Court has arrived at the 
right conclusion. The transfer in favour of 
Gopi Nath was clearly void and he had no 
right to insist that he was entitled to 
pay the decretal amount. As already ob- 
served it was open to Gobind Misir to pay 
the decretal amount. He has done so and, 
therefore, the validity of the sale deed in 
his favour cannot now be assailed by the 
decree-holder. The sale deed is binding as 
between Gobind Misir and the judgment- 
debtor. The appeal is dismissed with coats. 

D, Appeal dismissed, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 173 of 1933 
May 23, 1933 
MIrreR AND HENDERSON, JJ. : 
NISHI KANTA SHAH MONDAL anp 
OTHERS - J UDGMENT-DEBTORS — APPELLANTS 
versus 
KUMAR PROMOTHA NATH ROY 
AND OTHERS — DECREE- HOLDERS — 
RESPONDENTS 

Civil PRocedure Code! (Act V of 1908), s. 47— 
Lessess inducted on land by judgment-debtor pending 
litigation—Whether representatives of the judgment- 
debtor. ` 

Tenants who are lessees inducted on the land by 
the judgment debtor pending litigation are repre- 
sentatives of the judgment-debtor within the mean- 
ing of s3. 47, Civil Procedure Code and are bound 
by the decree passed against the judgment-debtor, 
Tara Prosanna v. Nilmani 1), referred to 


Appealan from appellate order of the Dis- 
trict Judge, Dacca, dated February 11, 1933. 
flaMessrs. Jogesh Chandra Roy, Gunada 
Charan Sen and Bankim Chandra Banerjee, 
for the Appellants. 

Messrs. Basak and Asita Banjan Ghose, 
for the Respondents. 

Mitter, J.—A very forcible argument has 
been addressed to us by Mr. Jogesh 
Chandra Roy who appears for the appel- 
lants in this case. The appeal arises out of 
@ proceeding in execution ina suit which 
was instituted so far back asthe year 1921 
and numbered as Suit No.53 of that year. 
The present decree-holders seek to recover 
“possession in execuiion of the decree in the 
said suit. They are resisted by tenants on 
the land who were inducted during the 
pendency of that litigation by Harendra 
Lal Roy Chaudhury who was defendant 
No. 1 inthe suit of 1921. Itis true that these 
tenants were no parties to that suit. An 
objection was taken to the execution of the 
decree bythe tenants onthe ground that 
there had been a subsequent suit which 
was numbered 675 of 1927 by which an 
exception was taken to the delivery of the 
lands in suit which were determined not to 
belong to the present decree-holders and 
in respect of which their claim was dis- 
missed; and it is generally argued that the 
effect of the dismissal ofthe Suit No. 675 of 
1927 is that the decree in respect of which 
execution has been sought for has been 
superseded and is no longer capable of 
execution. These objections seem to have 
prevailed with the Munsif who has dealt 
with the matter in the first instance. An 
. appeal, however, was taken by the respond- 
ents to the Court of the District 
Judge of Dacca who has _ reversed 
the decree of the Munsif, : 
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Two grounds have been debated before 


~ usin support of the appeal on behalf of the 


present appellants. It is argued in the first. 
instance that no appeal lay to the lower 
Appellate Court asthe application of the 
decree-holders was one which was purported 
to have been made under the provisions of 
O. XXT, r. 97, Civil Procedure Code and 
as the present appellants were no. parties 
to the suit the matter could not be dealt 
with as one between a party to the suit 
and the representatives of another party to 
that suit within the meaning of s. 47, Civil 
Procedure Code. Isis therefore sought to 
be argued that the lower Appellaie Court 
had no jurisdiction to entertain the appeal 
which was preferred to that Court. The 
answer to that contention is that it has been 
found by the lower Appellate Court that 
these tenunts were inducted on this land by 
Harendra Lal Roy Chaudhury during the 
pendency of the litigation. In other words 
leases were granted to them when this 
litigation of 1921 was pending. Inthisview 
it'seems to us that these transferees were 
representatives of the judgment-debtor 
within the meaning of s. 47, Civil Procedure 
Code. In the well known commentaries of 
the Right Hon’ble Sir Dinshaw Malla on 
the Code of Civil Procedure at p. 156 of 
the last edition the, learned author states 
thus: ; 

“The term ‘representatives’ in this section includes 
not only ‘legal representatives, in the sense of heirs, 
executors or administrators, but also “representatives 
in interest,” that is any transferee of the decree- 
holder's interest, or any transferee of the judgment- 


debtor's interests who, so far as such interest is 
concerned, is bouud by the decree,” 


As the transfers were made pendente 
lite there can be no question that the tenants 
appellants were bound by the decree which 
was obtained against the landlord 
Harendra Lal Roy Chaudhury. A didfine- 
tion, however, was sought to be imadé*by 
Mr. Roy on the ground that the Cas 
the basis of which this proposifions'is 
stated by the Right Hon'ble Sir-Ditishaw 
Mulla are cases of either of .dbsdlite 
transfer or are not cases of lease. It appears, 
however that the case of Tara Prosauna 
v. Nilmani (|) isa case of mortgage; and 
we do not see any distinction’in principle 
between a transfer by way of sale, a 
transfer by way of mortgage ora trans- 
fer by way of lease. So far as the question 
of lis pendens is concerned, this ground of 
Mr. Roy therefore fails. The other ground 
taken is that the lower Appellate Court has 


(1) 25 Ind, Oas. 118; AGI R 1914 Oal, 828; 41 O 
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not put a proper construction on the decree 
of Suit No. 675 of 1927 in coming to the con- 
culsion thatthe lands in respect of which 
executions is now sought for are not covered 
by any of the plots which were claimed in 
that suit. Mr. Roy has sought to argue 
this case asif a question was raised in 
this appeal as to the construction of the 


decree in the sense of legal effect. That, 
however, isnot the case before us. [His 
Lordship overruled the contention 


on the findings of fact and concluded]. The 
result is that both these grounds on which 
this appeal hasbeen sought to be rested 
fail and the appeal is dismissed with costs. 
The hearing fee is assessed at two guld 
mohurs. i 

Henderson, J.—I agree. On the merits 
the appeal is concluded by the findings of 
the learned District Judge. He was not 
concerned with the construction of the 
decree. He was merely trying to find out 
the identity of the disputed land. 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 58 of 1929 
July 31, 1933 
NIAMATU! LAH AND RACHHBPAL SINGH, JJ. 
SANSAR CHAND-—PLAINTIFE — 
APPELLANT 
versus 
Musammat DURGA DASI AND ANOTHER 


—DEFENDANTS— RESPONDENTS 

Will—Construction—Testatrix giving property to 
co-widows with power to alienate for charitable and 
maintenance purposes—Remaining properiy to belong 
to plaintiff —Power to accelerate estate in favour of 
plaintiff —Wull, if conferred limited estate on 
co-widows with remainder to plaintiff. 

One of the elementary rules of construction is that 
the document to be construed should be read asa 
-whole. It is not permissible to single cut one clause 
and to‘hold on the strength of it and without referenca 
to other clauses, thatthe interest conferred upon the 
legatee was that of anabsolute owner, and then reject 
other clauses, which follow and which materially 
qualify the earlier clause, on the ground that they 
are repugnant to full ownership conferred by the 
earlier clause. The cumulative effect of all the 
clauses should be considered to ascertain the intention 
of the te:tators 

A testatrix made the following provision in her will: 

“ Aiter my death the aforesaid ladies M and D shall 
be owners and possessors of my property (malik wa 
qabiz honge) and they will have power to sell and 
mortgage the property) for charity and maintenance 
(khuro nosh) and etc, The power to manage and to 
transfer shall be only for charity and maintenance 
and shall be possessed by D. Whatever property is 
left after expenditure on charity and maintenance will 
belong to S as owner (malik). If the two ladies, my 
successors, are pleased with S they can give the 
property to him or doas they like:” 


SANGAR CHAND V. DURGA DASI 


14910 


Held, that the word ‘only’ clearly limited the 
power as regards transfer. What the  testatrix 


intended was that S would be the full owner 
of the property jafter the death of the widows, 
except such of itas might have been transferred for 
charitable purposes and maintenance ; but tbat if the 
legatees desired to give the whole or part of it to 9 
in their life-time, they were at liberty to doso. In 
other words, the limited power of alienation pre- 
viously given was enlarged ifitis to be exercised 
in favour of S. 


F. ©. A. from a decision of the First 
Sub-Judge, Saharanpur, dated September 
18, 1928. 

Messrs. S. N. Sen and Damodar Das, for 
the Appellant. 

Messrs. N. P. Asthana, Panna Lal, B. N. 
Sahai, S. K. Mukerji and Hari Lal Vershin, 
for the Respondents. 

Judgment.— This appeal has arisen 
from a suit brought by the plaintiff-appel- 
lant for a declaration that the decree 
passed in Suit No. 12 of 1923 in favour of 
defendant No. 2 against defendant No. 1 
for sale of certain property is void as against 
the plaintiff. 

The plaintiff, Pandit Sansar Chand, is a 
male collateral in the male line of Hakim 
Suraj Singh, who had three wives, Sardha 
Devi, Mathuri and Durga Dasi, whose 
names have been mentioned above in the 
order of seniority. Suraj Singh made a 
gitt in favour of Musammat Bardha Devi 
in respect of his entire movable and im- 
movable property cn November 19, 1877. 
It is common ground that the gitt was 
given eff-ct io, and Musammat Bardha 
Devi remained in possession of ihe property 
gifted to her till her death. Suraj Singh 
died s meme before 1883. 

The exact date of his death is not 
material. By a will dated March 16, 1883, 
Musammat Sardha Devi made certain dis- 
positions in favour of her two cc-widows 
(Mathuri and Durga Dasi) and the plaintiff 
(Sansar Chand). ‘lhe constructicn of this 
will is the principal question involved in 
this case. According to the plaintiff the 
will ecnveyed a life interest to Musammat 
Mathuri and Durga Dasi with 1emainder 
to the plaintiff Sansar Chand. According 
to the ccntesting defendants, Sansar Chand 
acquired no interest, vested or otherwise, 
except in case Musammat Maihuri or 
Duiga Dasi made any transfer in his 
favour. 

The circumstances which led to the 
institution of the suit which has given rise 
to this appeal were that Musammats Ma- 
thuri and Duga Dasi executed a deed of 


‘simple mortgage in favour of Karta Kishen 


the husband of defendant No. 2, on March 


“i 


E 


~ 


” “malis,” 
' clause quoled above, if it had been uns 
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8, 1911 and that after the death of Karta 
Kishen, his widow, defendant No. 2, 
obtained a decree for sale of the mort- 
gaged property on foot cf the aforesaid 
morigage. This decree was passed in 
Suit No. 12 of 1923. Sansar Chand, the 
plaintiff, then instituted the present suit 
for a declaration that the aforesaid decree 
was void against him, claiming to be 
entitled o the interest of a remainder- 
man inthe property which originally be- 
longed to Suraj Singh and which was gift- 
ed by him to Musammat Sardha Devi. As 
already stated the decisive question in the 
case is the right construction of the will 
executed by Sardha Devi on March 16, 
1883. : 

The learned Subordinate Judge held that 
the two co-widows of Sardha Devi acquired 
‘an absolute interest in the property and 
that the plaintiff, Sansar Chand, took no 
interest under the will either in the life- 
time of the two ladies or after their death. 
The material portion of the will is as 
follows: 


“after my death the aforesaid ladies (Mathuri 


' and Durga Dasi) shall be owners and possessors of 


my property (malik wa gabiz honge) and they will 
have power to selland mortgage (the property) for 
charity and maintenance (khuro nosh) and ete. The 
power to manage and to transfer shall 
be only for charity and maintenance and shall 
_be pos:etsed by Durga Dasi. It will not be necessary 
for her to obtain the permission of Mathuri. \ hat- 
ever property is left after expenditure on charity 
and muintentance will belong to Sansar Chand, son 
of Ugar Sen, as owner (malik). If Durga Dasi aies 
before (Musammat Mathun) then this will-shall be 
considered tu be in favour of Musammat Mathuri; and 
‘if Mugsammat Mathuii dies bafcre Musammat Durga 
Dasi), then this will shall be considered to be in 
favour of Musammat Durga Dasi lf the two ladies, 
my successors, are pleased ‘with Sansar Chand they 
can give the property to him or do as they like.” 


One of the elementary rules of construc- 
tion is that the document to be construed 
should be read asa whole. Is is not per- 
‘missible to sing'e out one clause and to 
ho'd on the strength of it and without 
‘reference to other clauses, that the interest 


~ conferred upin the legatee was that of 


an absolute owner and then reject other 
clauses, which follow and which materially 
qualify the earlier clause, on the ground 
.that they are repugnant to full ownership 
. conferred by the earlier clause. The 
cumulative effect of all the clauses should 
be considered to asceitain the intention of 
the testator. In the present case, the word 
used in the earlier part of the 
controlled by any . other 


words in ‘the 


_ context, might have been rightly construed 
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as conferring an absolute estate on the 
two ladies, -but the sentences which follow 
vey clearly indicate that the words 


“malik” and “gabiz” were used by the tes- 


tatrix in a limited sense. 
to which the legatees cin transfer the 
property bequeathed to them is clearly 
specified in the will. They are to transfer, 
only when it is necessary, for charitable 
purposes or for providing themselves with 
maintenance. Siressis laid upon the word 
“waghera”’ after the words ‘“khuro nosh” 
and it is- argued’that the legatees are 
authoriséd to transfer not only for cha- 
ritable purposes and maintenance, but also 
for all other purposes, as is indicated by 
the word ‘‘waghera.” We are unable to 
accept thiscontention. The word “waghera” 
follows the’ words “Lhuro nosh” which 
signify food and drink, and the word 
“waghera” is merely intended to enlarge 
the significance of the words ‘‘khuro nosh" 
so as toinclude nut only food and drink 
but’also other necessities of life, such as 
clothing. . f 

The word “waghera”, in our opinion, in 
the context in which it occurs, was not in- 
tended to confer a general and absolute 
power of alienation. Taking the entire 
clause in which the power to alienate has 
been specified we hive no doubt that the 
testatrix int'ended to confer a limited 
power of alienation. In one of the sen- 
tences in which Musammat Durga Dasi 
is authorised to act'.independently of 
Musammat Mathuri, it has been expressly 


The only extent 


“stated that she would have power to transfer 


only for.the purposes of charity and main- 
tenance. The word. “only” clearly limits 
the power-as regards transfer. It was also 
argued before us that the plaintiff 
Sansar Chand'’s right under the will is 
neither vested nor contingent and has 
been left tothe will of the two ladies 
who are to determine whether he should 
succeed or not; andit isonly if he survives 
the Jadies end they leave a will in his 
favour that Sansar Chand can succéed. 
Reience is placed in this connec- 
tion on the clause empowering the ladies 
to “give” the property to Sansar ( hand 
or doas they please. This argument takes 
no account of a preceding clause in which 
there isa c'ear provision that, after the 
ceath of the two ladies, whatever property 
is left will belong to Sansar Chand as 
full owner. If it is possible to read the 
two clauses consistently, such reading. is 
to be adopted. The reading .suggested 
by the contention referred to above makes 
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the two wholly inconsistent. In our opi- 
nion, what the testor intended was that 
Sansar Chand would be the full owner 
‘of the property after the death of the widows, 
except such of it as might have been trans- 
ferred for charitable purposes and mainten- 
ance; but that if the legatees desired to 
give the whole or part of it to Sansar 
Chand in their life-time, they were at 
liberty to do so. 

In other words, the limited power of 
alienation previously given has been en- 
larged if it is to be exercised in favour 
of Sansar Chand. In the absence of any 
power to transfer, except for purposes 
specified inthe clause, the legatee would 
have had no power to give the property 
éven to the remainderman. Therefore it 
has been made clear that if the legatees 
so desire, they can accelerate the estate in 
favour of Sansar Chand. The construction 
suggested on behalf of the respondents 
and accepted by the learned Subordinate 
Judge makes a number of important 
words occurring in the will wholly redund- 
ant. Ifithad been the intention of the 
testatrix to confer an absolute estate with 
unfettered power of alienation there was no 
necessity for her to specify the purposes 
for which they could transfer the property. 
The provision that the legatees may trans- 
fer for charitable purposes and for main- 
tenance would become, in that view, 
wholly superfluous. Moreover such a con- 
struction would miliate against the clause 
in wich it is laid down in so many words 
that the legatee shall have the power of 
transfer only for charitable purposes and 
for maintenance. Having carefully consi- 
dered the entire will, the arguments address- 
ed to us and the judgment of the learned 
Subordinate Judge, we have arrived at an 
unhesitating conclusion that the will con- 
‘ferred a limited estate on Musammats Ma- 
thuri and Durga Dasi with remainder to 
Sansar Chand. It has not been suggest- 
ed that the object of the mortgage made 
by the two ladies in favour of the husband 
of defendant No. 2 was to raise money 
for chartiable purposes or for maintenance 
of any of the two ladies. This being so, it 
was not warranted by the terms of the wiil 
under which the mortgagors claimed. The 
plaintiff is clearly entitled toa declaration 
that the mortgage deed and the decree 
passed on foot thereof are void as against 
him. Accordingly we allow this appeal, set 
asidethe decree appealed from and decree 
the plaintiff's suit with costs. 

Hi D. Appeal allowed, 
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CALCUTTA HIGH GOURT 
Civil Rule No. 735 of 1932 
December 12, 1932 
MITTER, J. 
ASHUTOSH BASU—PRTITIONER 
versus 
GOURI SANKAR SAHA AND OTHERS— 
OPPOSITE PARTIES 
Hindu Law—Mitakshara—Debts—Father contracting 
debts not for family purposes—Decree—Opportunity to ~ 
be given tosonsto prove debts are immoral before 
possession is given to deerce-holder® Debts for 
immoral purposes—Remedy of  decree-holder—Parti- 


tion. 
Where in respect of a debt contracted by 


joint father not for family purposes, a decree is 
passed and the decree-holder seeks to get khas pos- 
session of the joint property an opportunity 
should be given to the sons to show that the 
debt was tainted by immorality. If they 
succeed in proving that the debt was an immoral 
one and, therefore, not binding on them then pos- 
session would not be delivered of the family proper- 
ty and the decree-holder must seek out his remedy 
by partition ofthe share of the father for the 
purpose of recovering possession thereof. If on the 
other hand the sons are unable to establish that the 
debts were incurred for immoral purposes the 
decree-holder will obtain khas possession of the 
property in dispute. Brij Narain v. Mangla Prasad 
(1), referred to. , 

C. R.from an order of the Munsif, Lal- 
bagh, dated April 30, 1932. 

Mr. Jagat Chandra Bose, for the Petitioner. 

Mr. Mani Lal Bhattacharjee, for the 


Opposite Parties. 


Order.—This Rule was issued on the 
opposite parties to show cause why the 
order of the Munsif of Lalbagh dated 
April 30, 1932, dismissing the decree- 
holder’s application for delivery of posses- 
sion should not be set aside. It appears 
that the decree-holder obtained a decree 
against one Ram Das Saha for a certain 
sum of money and in execution of this 
decree he sold certain properties which are 
claimed by his sons to be their ancestral 
properties. The parties are governed by 
the Mitakshara School of Hindu Law and 
the sons claim that as the debt of the 
father was not incurred for family pur- 
poses the entire joint family property could 
not be taken in execution. The property 
which was attached in execulion of the 
decree was joint land or ejmali land and 
on that there hasbeen constructed a house 
or a bari. The Munsif gave effect to the 
objection that the debt not having been 
incurred for family purpose the property 
which was the ancestral property could not 
be taken in execution. The Munsif ac- 
cordingly came to the conclusion that the 
~decree-holder purchaser could not get khas 
possession by ejecting the sons. It is çon- 


“1954 


“tended on behalf of the petitioner that the 
view taken by the Munsif is clearly wrong. 
It is said that the viewthat the property 
of a Mitakshara joint family cannot be taken 
in execution of a decree against a father 
although the debt might not have been 
incurred for family purposes can no longer 
be sustained as has now been finally and 
conclusively lald down by their Lordships 
of the Judicial Committee of the Privy 
Council in the case of Brij Narain v. 
Mangla Prasad (1), where all the earlier 
authorities both of this Court and of the 
Judicial Committee of the Privy Council 
have been considered. The relevant pas- 
sage runs as follows: 

‘Tf the managing member of a joint undivided 
family governed by the Mitakshara Law is the father 
and the other members are the sons, the father may 
be incurring debt, so long as it is not for an im- 
moral purpose, lay the estate open to be taken in 


executioa proceedings upon a decree for payment of 
that debt see p 139*,” 


It is however contended by the opposite 
parties that having regard to the circum- 
stances in which they were called upon to 
meet this case of delivery of possession 
sought by the decree-holder they were taken 
bv surprise and could not raise appropriate 
defence to such proceedings, namely that 
the debt was incurred for an immoral pur- 
pose so as not to bindthe sons. I think 
an opportunity should be given to. the 
sons to show that the debt was, as they 
claim now, tainted by immorality. If they 
succeed in proving that the debt was an 
immoral one and therefore not binding 
on them, then possession would not be de- 
livered of the family property and the 
decree-holder must seek out his remedy 
by partition of the share of the father 
for the purpose of recovering possession 
thereof. If on the other hand the sons 
“are unable to establish that tha debts were 
incurred for immoral purposes the decree- 


holder will obtain khas possession of the’ 


property in dispute. The Munsif will de- 
termine the objection of the sons in the 
light of the observations I have made. The 
petitioner is entiled to the costs of this 
Rule as the ¢defence of immorality which 
is'now sought to be set up was never 
pleaded before the Munsif. 
fee of this Rule 
mohur. 

N. Order accordingly. 


(1) 77 Ind, Cas. 689; A I R 1924 P O50: 511 A 
129: 46 A 95; 21 A L J 934; 46 M LJ 23;5PLT 
1; 28 OWN 252; (1924) M W N 68; 19L W 72;2 
Pat L RAI; 100 & ALR 8; 33M LT 457; 26 
TA L R 500; 11 OL J107; 1 OWN 48 

). ‘ 
*Page of 51 I. A,—[Hd,] 
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ALLAHABAD HIGH COURT 
Second Appeal No. 1190 of 1931 
March 14, 1933 
BENNET AND BAJPAT, JJ. 
RADHA MOHAN AND OTHERS — 
APPELLANTS 


see TETSUS 
AMI CHAND AND OTHERS —. 
RESPONDENTS 

Limitation ActiIX of 18), 8.3, Sch I, Art F5 
Suit filed after period of - limitation —Limitation 
not setup as a defence—Duty of Court to dismiss 
suit— Accounts not mutual, open and current— 
Limitation 

By virtue ofs.3, Limitation Act, 


a Court is 


bound to dismiss a suit if it has been filed after the 


period: of limitation prescribed therefor by Sch. I 
of the Act even if limitation has not been setup 
as a defence. The question of limitation when it arises 
upon the facts before a Court must be heard and 
determined whether or notitis directly raised in the 
pieadings orin the grounds of appeal. Bechi v. 
Ahsanullah Khan (1), relied on. 

Where during the long course of dealingsfor a 
number of years there was no occasion when the 
plaintiffs owed anything to the defendants, accounts 
do not constitute mutual, open and current account 
and hence Art. 85, Limitation Act will notapply to 
a suit for recovery of the sum found due from the 
defendants . 

Mr. Shiva Prasad Sirha, for the Appel- 
lants. 

Mr. K. Verma, for the Respondents. 


Judgment. --This second appeal arises 


_ out of a suit brought by the plaintiff for 


the recovery of a certain sum of money. 
The allegations contained in the plaint 
were that dealings had been going: on 
between the parties for a long time and 
accounts used to be adjusted from time 
to time. Accounts were finally adjusted 
on Magh Sudi 13, Sambat 192), correspond- 
ing to February 2), 1929, when a sum 
of Rs. !,356-8-3 was found: due to the 
plaintiffs by the defendants, and it was 
this sum together with interest at 1 
per cent. per mensem which was claimed by 


the plaintiifs. In defence it was stated that 
the account was wrong end that the 
claim was time-barred. No issue was 


- struck by the Court of first instance on 


The hearing ` 


the question of limitation but on the 
merits that Court came to the conclusion 
that the plaintiffs’ case was correct and 
it, therefore, decreed the suit.. On appeal 
the first ground of appeal was that the 
plaintiffs’ claim was time-barred and the 
learned Judge allowed that plea io be 


argued and he came to the’ conclusion 


that the plaintiffs’ claim was in time only 
for a sum of Rs. 5256 and a decree, 
therefore, was given for that sum together 
with interest. . 

In second appeal it is contended before 
us that the plea of limitation never having 


- the Court of first 
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been raised before the Court of first 
instance and no issue having been settled 
on that point, the lower Appellate Court 
had erred in permitting it to be raised 
in appeal, particularly without giving the 
planiiffs an opportunity of meeting it. 
It is not correct to say that the plea 
of limitation was never raised before the 
Court of first instance, because in para. 
7 of the additional plea it is distinctly 
stated “that their claim is time-barred”, 
It is true that no issue was struck upon 
that ‘point, but we are of the opinion 
that by reasons ofs 3 of the Limitation 
Act it is incumbent upon a Court to 
dismiss a suit if it has been tiled ‘after 
the period of limitation prescribed therefor 
by the First Schedule of the Act even 
if limitation has not been set up as a 
defence. It was also held in the Full 
Bench case of Becht v. Ahsanullah Khan 
(1), that a question of limitation when 
it arises upon the facts before a Court 
must be heard and determined whether 
or not it isdirectly raised in the pleadings 
or in the grounds of appeal. In the 
present case we find that the question 
of limitation was directly raised both in 
instance as well as 
before the lower Appellate Court and that 
there are materials on the record on 
which the plea of limitation can be 
disposed of. It is not necessary to have 
any fresh evidence on that point and we 
are, therefore, of the opinion that the 
Court below was justifiedin allowing that 
plea to be argued and in recording a 
finding on that point. 

On the dealings between the parties 
it is clear that this was not a case of 
a mutual, open and current account to 
which Art. 85 of the Limitation Act would 
apply. During the long course of dealings 
between the parties from the year 1971 
Sambat there never was an occasion when 
the plaintiffs owed anything to the defend- 
ants. The accounts, when they were 
adjusted from time to time, were never 
signed by the defendants and, therefore, 
there could be no question of acknowledg- 
ment. It was admitted by learned Gounsel 
for the plaintiffs in the lower Appellate 
Court that they could not sue for any item 
of a period prior to Magh Sudi 4, Sambat 
1933, corresponding to January 21, 1927, inas- 
much as the suit was instituted on January 
21, 1930. Even before us Mr. S. P. Sinha 
on behalf of the plaintiffs had to concede 
that if Art. 85 of the Limitation Act 

(1) 12 A 461, A WN 1890, 149 (F B), 


è 
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would not apply then the plaintiffs’ claim 
for any item prior to January 21, 1927, 
would be obviously barred by time. The 
items afier January 21, 1927, are Rs. 969-5-0 
as found by the lower appellate Court. 
The lower Appellate Court, however, has 
noi given a decree for this amount 
because it says that it can be distinctly 
shown thet the greater portion of this 
amount has been paid up and it has 
applied s. 59 of the Contract Act. Section 59 
of the Contract Act runs as follows: 

“Where a debtor, owing several distinct debts 
to one person mikes a payment to him, either with 
express intimation or under circumstances implying 
that the payment is to be applied to the discharge 
of some particular debt, the payment, if accepted, 
must be applied accordingly.” 

It appears that the only reason on 
which the learned Judge came to the 
conclusion that certain payments made 
after January 21, 1927, must be applied 
to the discharge of certain items covered 
by the sum of Rs. 9359-5-0 wis that there 
was a resemblance in certain amounts 
between the credit and the debit side, 
Such an approximation. occurs in the case 
of one item of Rs. 001-8-0, but not in. 
the case of others. But we are of the 
opinion that even this is not enough to. 
pring the case within s. 59 of the Contract 

ct. f l 

The lower Appellate Court then says as 
follows: 

“Having regard to the above view of mine it is. 
unnecessary to consider whether the defendants had 
formerly any firm of Gaya Ram Gejadhar Ram and 
whether any balance of that firm was brought 
forward to the khata of the present firm of the 
defendants." 

He, therefore, did not decide any ques- 
tion of fact which was raised by the 
defendants, but gave a decree for the 
sum of Rs. 52-5-5 together with interest 
on that sum. It is contended before us 
that if we do not uphold the decision of 
the Court below on the application of 
s. 59, Contract Act, we must have finding 
from the lower Appellate Court on the 
questions of fact which were not decided 
by that Court. With this contention we 
agree. We, therefore, think, that -before 
we decide this appeal finally, we must 
have finding from the Court below on the 
following issues : : 


(1) Whether the defendants’ firm Ami 
Chand Ram-Raghunandan Rum had any- 
thing to do with the firm of Gaya Ram- 
Gajadhar Ram? If so, what is the amount 
due to the plaintiffs from the defendants 
on taking. account? (2) Whether the 
accounts were adjusted on Magh Sudi 13, 


1934 
Sambat 1981 and 4 sum of Rs. 772-11-9 
was found due to the plaintiffs’ firm by 
that of the firm of Gaya Ram-Gajadhar 
Ram ? 

No further evidence will be allowed. 
The Court bel6w is requested to submit 
its findings within two months, On return 
of findings the usual ten days will be 
allowed fer objections. 


N. Order accordingly. 


CALCUTTA HIGH COURT 
Civil Revision Petition No. 340 of 1933 
June 8, 1933 
C.O. Gaosg, Acta. C. J. AND MALLIK, J. 
BARAT CHANDRA BHATTACHARJEE 
— DEFENDANT—PETITIONER 
1ersus 

SHAMBHU NATH BHATTACHARJEE 


AND OTHERS— OPPOSITES PARTIES 

Bengal Tenancy Act VIII of 1835), s. 26-b— 
Decree holder purchasing occupancy holding in 
execution of his decree— Landlord's fees deposited — 
Proceedings to set aside sale—Withdrawal of land- 
lord's fees—Notice of proceedings not given to 
landlord—Sale set aside by compromise—Decree- 
holder, if entitled to refund. 

The plaintiff obtained a decree against the oppo- 
gite party in execution of which he got their occu- 
pancy holding which was under the petitioner sold 
and he himself purchased the said occupancy holding 
To complete the said sale and purchase, the plaintiff 
deposited landlord's fee under s 26-E, Bengal 
Tenancy Act. The said sale was confirmed, and 
delivery of possession was given throvgh Court. 
Thereafter the, opposite party filed an application, 
under O. XX{,-r.20, Civil Procedure Code, for 
setting aside Alie sale on the grounds of material 
irregularity and fraud. This application was dis- 
posed of ona conditional compromise petition by 
which the plaintiff got almost double the decretal 
Money and consented to the setting aside of the sale. 
No notice of this application was given to petitioner 
nor he was made &a party thereto. During the 
pendency of the application for setting aside the 
sale petitioner withdrew the landlord's fee: 

Held, thatthe petitioner ought to be allowed to 
retain the landlord's fee which he has withdrawn 
from Court and not refund it. 

O. R. P. from a decree of the Sub-Judge, 
Dacca, dated February 18, 1933. 

Facts—The plaintiff (opposite party 
No. 1) filed Suit No. 750 of 1932 in 
the Court of Small Causes, Dacca, against 
the petitioner as principal defendant and 
the opposite party Nos. 2-8 as pro forma 
defendants for realisation of Rs, 326-2-9 
as money due for return of landlord's fee 
and damages. 

The plaint alleged that the plaintiff 
obtained a decree, in Suit No. 7646 of 
1929 inthe Court of the Munsif, Dacca, 
against the opposite party Nos. 2—8, for 
about Rs.71, and in execution thereof he 
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got their occupancy holding which was 
under the petitioner at a yearly rent of 
Rs. 52-2-11 soldand he himself purchased 
the occupency ;hoiding, on Nove uber 11, 
1930. In order to complete the said 
sale and purchase on January 6, 1931 
the plaintiff deposited Rs. 2.0-15-0 as 
landlord’s fee under s. 26-E, Bengal 
Tenancy Act. The sale was confirmed 
on January 10, 1931 and delivery of 
possession was given through Court on 
April 2, 1431. Subsequently on May 27, 
1931, the opposite party Nos. 2—8 filed 
an application, under O. XXI, r. 90, 
Civil Procedure Code, for setting aside 
the sale on the grounds of material 
irregularity and fraud. This application 
was disposed of on a conditional com- 
promise petition under which the plaintiff 
got almost double the decretal money and 
he consented to the setting aside of the sale 
om November 21, 193). Notice of this 
application was not given to defendant 
No. 1 andhe was not made a party thereto, 
During the pendency of the application 
for setting aside the sale defendant No. 1 
withdrew the landlord's fee and the present 
suit was hence brought. The written 


statement of the petitioner slated inter 
alia that the petitioner not having 
been made a party to the applica: 


tion for setting aside the sale the suit 
ought to have been dismissed as no 
O. XXI, r. 92 was served 


on him: that the order setting aside 
the sale was a nullity as it was made 
on a compromise and no fraud or 


irregularity was found; that the Court 


had no jurisdiction; that the suit was 
barred under the provisions of s. 144, 
Civil Procedure Code. All these con- 


tentions were rejected by ithe Subordi- 
nate Judge who decreed the suit on 
February 18, 1933, for Rs. 220-15-0 only. 
The present Rule was obtained by de- 
fendant No. 1 in the High Court inter 
alia onthe following grounds:— Ground 
No, (12)—the application for setting aside 
the sale having been filed after more 
than four months and a half the 
Munsif could not entertain it and 
could not set aside the sale to the prejudice 
of the petitioner; Ground No, (15)— 
the sale having been set aside by a 
private agreement between the decree- 
holder auction- purchaser and the judgment- 
debtors, the plaintiff was not entitled to get 
refund of the landlord's fee frcm the landlord 
more specielly as the decree-holder himself 
was the auction-purchaser and agreed lo 


651 
set aside the sale on receipt of ample con- 
sideration, 

Messrs. Jogesh Chandra Roy, Prokash 
Chandra Pakrashi and Prem Roy Ranjan 
. Chaudhury, for the Petitioner. 

“Mr. Gopendra Nath Das, for the Opposite 
Parties. 

Order. —We have eramined the record 
in this case carefully and we have ‘con- 
sidered since yesterday with equal care 
the submissions made on behalf of. the 
petitioner and also on behalf of the opfosite 
party. The facts are not in dispute. 
The only question is whether the defendant, 
who is the petitioner before. us, ought to 
be allowed to retain the landlord’s fee 
which he has withdrawn from Court on 
the sale in question having taken place, 
or whether he ought to be made to refund 
the amount of the landlord’s fee. which 
he has withdrawn. In our opinion the 
defendant-petitioner has made gocd grounds 
Nos.. 12 and 15 taken in his petition 
before us; and, in that view of the matter, 
the Rule must be made absolute, but 
having regard to the special circumstances 
of this case there will be no order for 


costs, 
D. . Rule made absolute, 





RANGOON HIGH COURT 
First Civil Appeal No. 46.of 1932 
July 4, 1933 
Das AND Donkey, JJ. 
MA KHATUN AND ANOTHER— APPELLANTS 
i versus 


MA BI BI AND ofanRs— —RESFONDENTS ` 

Benami—Purchase made in the name ‘of iwo 
persons jointly— Repr esentative of cne of them 
contending that the other is only benamidar— Burden 
of proof—Muhammadan Law- Presumption as to 
cash and household furniture—Succession Act 
(XXXIX of 19:5),8. 2 (h)—Provisions of will; if 
can follow rules applicable. to intestacy. 

Where property is purchased in the name of two 
persons jointly andit is contended on behalf of the 
representative of one ofthem that the name of the 
other is entered therein benami and not with the 
intention of thereby conferring any title to the 
properties on that person, the burden of proving the 


. contention ison the person alleging it. [p. 654, col. 
{Case law discussed.] 
As regards Muhammadan families there. is a 


presumption that cash and household furniture 
belong to the husband. [p. 658, cols 1&2] 

The fundamental idea of a will is thatthe testator 
should thereby dispose of his property, or such part 
thereof as his personal law permits him to bequeath 
by will in such manner as seems to him best, and 
there is noreason why the provisions of a will should 
not follow the rules applicable on an intestacy, p. 
658, col. I 
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F. ©. A. againstthe decree of the District 
Judge, Pegu, dated December 23, 1932. 

Messrs, Thein Mg and Ba Thaung, for the 
Appellants. 

Mr. Hay, for the Respondents. 

Dunkley, J.— Muhammad Ali (a) Ko Mg 
Mg, a Sunni Muhammadan, was kied in 
the Pegu earthquake on May 5, 1930 and 
died possessed of a considerate estate, 
The present appellant Ma Khatun (a) Ma 
Tun, who is his sister, broughta suit for 
the administration of his estate. The de- 
fendants inthat suit were Ma Bi Bi a widow 
of the deceased who is respondent No. 1 
in the present appeal, his sister Ma Bi Bi, 
a person of unsound mind who was repre- 
sented in the suit bya guardian ad litem 
and who is respondent No. 2 and his two 
nephews E. M. Dawood and Backer who 
are respondents Nos. 3 and 4. Only respon- 
dent No. | has appeared to contest this ap- 
peal. Nowtherewas no dispute as to the 
shares to which the parties to the suit were 
severally entitled in the estate of Ko Mg 
Mg and'consequently a preliminary decree. 
in the suit was passed prac.ically by con- 
sent and the case was then referred toa 
Commissioner for findings on the disputed 
issues:-which were, to all intents and pur- 
poses, issues regarding the properties. in- 
cluded i in the estate of the deceased. “The 
Commissioner finally reported in a careful ` 
and detailed report, occupying 57 typed 
pages and the parties then filed in Court 
their several objections to the, findings of 
the Commissioner. < 

These objections were disposed of by the 
learned District Judge in a short judgment 
dated- December 23, 1931,which without deal- 
ing adequately with the ob jections raised on 
behalf of-the appellant and respondent No. 1; 
confirmed the Commissioner's report in toto 
with the exception that by consent of the 
parties certain items of property were to be 
omitted from the final decreein the suit; 
as the’ title in regard thereto could not be. 
determined in the present suit on ‘the 
ground that they were included in certain 
wags alleged to have been made by U Mg 
Mg prior to his death and it was ordered 
that a final decree should be drawn: up 
accordingly. However the decree drawn 
up and signed by the learned District Judge 
which is dated January 18, 1933, isin seve- | 
ral respects not in accordance with the 
District Judge's judgment. Now, as I have 
said, the contest between the appellant 
and respondent No. lisin regard to the 
properties belonging to U Mg Mg’s estate. 
These properties so far as they concern ‘the, 
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present appéal, fall under three heads. 
There are, first of all, a number of items 
of immovable property the title deeds of 
which stand in the jointnamesof U Mg 
Mg and his wife, respondent No.1 Ma B! Bi, 
and in which the Commissioner has held 

_ that Ma Bi Bi separately owns a half-share. 
There is secendly, one item of immovable 
property, Wc. 12 in Sch. A attached to the 
plaint, the title deeds of which stand in 
the name of U Mg Mg alone and which the 
Commissioner has held to be U Mg Mg's 
sole property. 

Thereis thirdly one item of immovable 
property No.28 of Sch. A, which admit- 
tedly was acquired by Ma Bi Bi inher own 

- right by inheritance, but in which it is 
alleged on behalf of the appellant that 
U Mg Mg has an interest. It was held by the 
Commissioner that U Mg Mg has no inter- 
est whatscever in this property. In addi- 
tion, there are three items of movable 
property, consisting of cash found in the 
house on the death of U MgMg, house- 

_ hold furniture and a sum of money received 
by Ma Bi Bi from the Earthquake Relief 
Fund on account of furniture which was 
destroyed by the earthquake. These have 
allbeen held by the Commissioner to be 

< the sole property of U Mg Mg. Then there 
are certain items of jewellery mentioned in 
the schedule attached to the plaint, which, 
the Commissioner has held, so far as they 
are nowin existence, belong solely -to Ma 
Bi Bi. 

There are appeals both by the appellant 
and by respondent No.1 against the final 
judgment ‘of the District Judge, which 
appeals are in reality, of cqurse, appeals 
against the findings of the Commissioner. 
The appellant now claims in her appeal 
thatin regard to the immovable properties 
which the Commissioner has found to belong 
inequalshares to Ko Mg.Mg and Ma Bi Bi 
these belong solely ta the estate of Ko Mg 
Mg and that in regard to the immovable 

~ property No. 88 which has been found by 
the Commissioner to bethe sole property 
of Ma Bi Bi, U Mg Mg possessed a half 
share therein. There isalso a paragraph 
in the memorandum of appeal contending 

-~ that the finding of the Commissioner in 
regard to the jewellery was wrong bat this 
ground of appeal has not been prosecuted 
before us in argument. On theother hand, 
the cross-objections of respondent No. 1 
refer to item No. 12 which it is alleged be- 
longed in equalshares to U Mg Mg and 

- Ma Bi Bi, and tothe three items of mov- 
able property consisting of cash, furniture 
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and compensation for josë of furniture, 
which it isalleged, are owned, in equal 
shares by U Mg Mg and Ma Bi Bi. 

The principal contest between the &p- 
pellant and respondent No. 1 centres round 
the document Ex. 1 onthe Commissioner's 
exhibit file which is headed “instrument of 
instruction.” This document consists of 15 
paragraphs. The document is written in 
Burmese and isadmittedly in the handwriting 
of U Mg Mg. It is further admitted that each 
paragraph issigned and dated separately by 
him.14 paragraphs were written on January 
1, 1919. The last paragraph was added on 
July 12,1928. For respondent No. 1 it is 
contended that this document is a will and 
is admissible in evidence as such. On be- 
half of the appellant it is contended that 
this document is not a will but that it is 
a non-testamentary document “declaring” a 
right, title or interest in immovable pro- 
perty of value exceeding Rs. 100, and that 
therefore itis compulsorily registrable under 
the provisions of s. 17 (1), cl. (b), Regis- 
tration Act, and, not having been regis- 
tration it cannot affect any immovable prop- 
erty comprised therein. It is therefore 
necessary to consider the nature of this 
document. There, is first of all, a prelimi- 
nary paragraph which isin the following 
terms: 

“The heirs having claim to the inheritance must 
petition and take in accordance with this document 
of instructions. No, one shall take more than 18 
mentioned in this document of instructions. The 
heirs shallconform to theinstructions given herein 
and shall not act beyond it.’ . ; 

Then follow 12 paragraphs setting out a 
sort of history of the married lifeof U Mg 
Mg and respondent No.1, Ma Bi Bi, and 
stating in regard to each property which 
stands in their names how it was acquired 
and what are their respective shares there- 
in. Paragraph 13isas follows: 

“Out of the aforesaid properties setting aside one 
house belonging to Ma Bi Bi and the gold and 
diamond jewellaries worn by her the remaining 
properties belongto Ko Mg Mgand Ma Bi Bi. Out 
of these properties belonging tothe two, Ko Mg 
Mg has made awakf gift ofa piece of paddy land 
situate near Ekayit village and also the paddy land 
which Mg Mg obtained as a share of inheritance out of 
the paddy land situate near Ekayit village belonging 
to his mother. Setting aside these properties and 
after deducting Rs 2,0) for donations for Ko Mg 
Mg, out ofthe remainder Ma Bi Bi shall take a half 
of the remaining properties and the other half shall 
be divided and taken bythe heirsand Ma Hi Bi in 
accordance with the Shara Law. To this effect 1 have 
clearly written in this document of instructions. I 
have written this document of instructions truly and 
clearly in order that no heir shall make a breach of 
them.” 

Paragraph 14 then refers to what should 
be done in regard to properties acquired 


a 
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subseguent to January 1, 1919, and it sets 
out that they should be dealt with as if 
they had been included inthe document 
of ‘instruction. Paragraph 15 sets out that 
with the rental paddy obtained from paddy 
lands belonging to Ko Mg Mg and Ma Bi 
Bi and other moneys obtained as rents of 


houses, other paddy landsand houses had ` 


been purchased and were the joint property 
of both Ko Mg Mg and Ma Bi Bi and should 
be dealt with accordingly under the docu- 
ment of instructions. Now s. 2, cl. (h), 
Succession Act, defines a will as follows: 
“ ‘Will’ means the legal declaration of the intention 
of a testator with respect to his proverty which he 
desires to be carried into effect after his death.” 


A willis a disposition of property which 
can have nolegal effect until the death of 
the person who executes such disposition, 
and further.it can be altered, revoked or 
added to, at any time before the death 
of the person in question. To my mind 
ihe document Ex.1 conforms in all res- 
pects. to this definition of a will. On be- 
half of the appellant it is argued that it 
cannot be a will because it contains no 


testamentary disposition but this is: 
not so, for itsets out in detail what 
property actually belonged to Ko Mg 


Mg. himself and then states that this 
property is to he divided among the 
heirs in accordance with the ordinary 
Suoni Muhammadan Law of succession. 
The argument for the appellant is that a 
will must leave property in some manner 


‘contrary to the ordinary rules epplicable 
to an intestacy, but no authority has been’: 


quoted in support of this proposition, and 
the ordinary conception of a will is cer- 
tainly , not: in accordance therewith. The 
fundamental idea of a will is that the 
testator should thereby dispose of his 
property, or such part thereof as his per- 
sonal law permits him to bequeath by will 
im such manner as seems to him best, and 
there is no reason why the provisions of 
a will should not follow the rules applicable 
on an intestacy, But apart from this 
consideration, the whole of this document 
consists of admissions of the interest of 
respondent No.1 in the properties men- 
tioned therein, and these admissions are 
therefore relevant under cl. (3), of s. 32, 
Evidence Act, as being against the prop- 
tietary interest of Ko Mg Mg. The 
argument thatthe document ‘‘declares” an 
interest in immovable properties and is 
therefore compulsorily registerable is one 
to whichT cannot accede. The document 
doesnot “declare” any interest. It merely 
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admits the interest of respondent No. ls 
which interest had already been declared 
in the title deeds of the several properties. 
I am therefore clearly of the opinion that 
the document Ex. 1 is admissible in 
evidence and this finding practically con- 
cludesthe case against the appellant. 
Now with regard to the properties, the 
title deeds of which appear in. the joint 
names of U Mg Mg and Ma Bi BP it is con- 
fended on behalf of the appellant that Ma 
Bi Bis name was entered therein benami 
and not with the intention of ‘thereby 
conferring any title to the properties upon 
her. There is ample authority for the 
proposition that the burden of proving 
this conteution is upon the appellant, and 
in fact this is admitted. The appellant 
must establish that the money with which 
these various properties were purchased’ 
was U Mg Mg’s money, and that respondent 
No. 1 contributed nothing towards the 
original purchase. A number of decisions 
of their Lordships of the Privy Council have 
been cited on behalf of respondent No. lon 
this point, and 1 would. refer.to Raja 
Chandranath Roy v. Ramjai Mazumdar (1); 
Suleiman Kadir v. Mehdi Begum (2); Diwan 
Ran Bijai Bahadur Singh v. Indarpal Singh 
(3); Maung Po Kin v. Maung Po Shein (4); 
and Jnanendra Bata Debi v. Official As- 
signee, Calcutta (5), the last of which is a 
decision of a Lenchof the Calcutta High 
Court. In Mg Po Kins case (4) the Lord 


Chancellor observed : ; . 
“To begin with and this no doubt is the most- 

important ofall, all this property stood in the name, 

of the deceased; and on some of the documents it 


4 


is stated that the deceased ‘apparently the deceased | 


in person) paid the money. Of course the burden 
is on the appellant to displace the naturals inference. 
t be drawn from that fact. The burden is no doubt 
a difficult one to discharge, because in all these’ 
benamidar transactions the very object of the parties 
is secrecy; but still the person who alleges that 
property conveyed to another belongs to him must 
prove his allegation and prove it beyond reasonable 
doubt.” | $ ie 

Now in regard to all those properties 
the title deeds state plainly that “the 
purchase was made in the joint names of 
U Mg Mg and Ma Bi Bi and that they 
jointly paid the purchass money, and 
the burden is uponthe appellant of dis- 


(0) 6B LR 303: 15 WR 7; 2Sar. 613. `. 
(2) 25 C 473: 231 A 15; 20 WN 186; 7Sar. 25t 
PO : 


(PO. 
(3) 26 C 8711; 26 I A 226; 7 Sar. 57840 WN1; 2 

Bom. L R 1P 0). : 

- (4) 96 Ind. Oas. 142; ATR 1926 PO 77; 4 R518: 

24 A LJ758; 30 WN8i5; 310 W N 252; 38M 


LT 70(P 0). 
(5) 93 Ind. Cas, 834; A I R 1926 Cal, 597; 54 O 251; 


300 WN 346. e 
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placing the nalural presumption arising 
from this fact. It is argued on behalf 
of the appellant that this- presumption 
has been displaced, and .the burden 
shifted upon responderit’ No. 1 t prove that 
she out of her own.funds provided pait 
of the purchase-money for these proper- 
ties, by the evidence called on behalf of 
the appellant to show that the respon- 
dent hada no means of hec owa. This 
however is not in accordance with the 
facts as elicited from .the evidence 
brought before the Commissioner. Most 
of the properties in question were ac- 
quired after the year 1907, and conse- 
quently it is idle for the appellant to 
contend that it has been established 
that Ma Bi Bi had no funds in her own 
right whereby she ‘could join with her 
husband in the purchasé of these prc- 
perties. The matter is, moreover, Con- 
chided by the statements made by U Mg 
Mgin the document Ex.1, ia which he 
acknowledged that Ma Bi Bi owned a 
half share in all: these properties, Furt- 
thermore, even if it be conceded that the 
purchase price of all these properties was 
paid by U Mg Mg alone, it is plain from 
the document Hix. 1 that Ma Bi Bis name 
was not inserted in the deeds of sale as 
a benamidar, but was inserted with the 
intention that she should thereby obtain 
a beneficial interest .in the, properties. 
Therefore, it being the case that U Mg 
Mg intended that his wife Ma Bi Bi.should 
obtain a half interest: in these properties 
by the deeds of sale, she did obtain such 
an interest: see Ismail Mussajee v. Hafiz- 
Boo (6), and Ram Narain v. Muhammad 
Hadi (7),,.The finding of the Commis- 
sioner in regard to ‘these properties, in 
the title deeds of which the names of U 
Mg Mg and Ma Bi Bi are jointly men- 
tioned, wastherefore, correct. Now, turning 
to the pucca building, item No. 28 of the 
Schédule, which the Commissioner has 
found to. be the sole property of respond- , 
-ent No.1, Ma Bi Bi.’ It is now admitted 
on behalf of the appellant thit Ma Bi Bi 
inherited this building as*the sole heir 
of her sister Asha BiBi and that U Mg 
Mg had originally no interest - therein. 

But it appears that at. the time- of 
Asha Bi Bis death her nephew Ko Ba 
Gale claimed a right in this property, 


(6) 33 O 773; 33 I A 86; 8 Bom. L R379; 3 AL a 
353; 3 OL J 481; 16 M LJ166; 10 0 WN 570;1M 
L T 137 (P 0.. . 

(1) 26 O 227; 26 I A 38; 7 Sar. 425; 3 O W N 113; 7 
Sar. 425 (PO). |, = 
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and his claim. was compromised by a 
payment to him of a sum of Rs. 2,000, 
and hethen executed a deed of relinquish- 
ment of all his rights in favour of U Mg Mg 
and Ma BiBi. The joint names of U Mg 
Mg and Ma. Bi Bi are mentioned in this, 
deed. The claim made by the appellant 
is based upon this deed and is that half 
of this property belongs to the estate of 
U Mg Mg, buat ‘on the appellant's own. 
conter.tion this claim cannot be support- 
ed, for at most U Mg Mg obtained half. 
ot Ko Ba Gale’s rights and it is not sug-. 
gested that Ko Ba. Gale’s right ever 
extended -to the whole property. In actual 
fact, it is now admitted that Ko Ba Gale’s 
claim’ was a mistaken claim and that he 
had no right in the property at all; but 
thé appellant contends that because the. 
deed isin the joint names of Ma Bi Bi 
and U Mg Mg, Ma Bi Bi is now estopped 
from denying the right of U Mg Mg to 
a share in this property. Io my opinion 
no question of estoppel arises. From the 
evidence it would appear that the pay- 
ment to U Ba Gale was really made asa 
matter of grace because he was obtain- ` 
ing nothing from: the estate of his aunt 
who had previously supported him, but,. 
be that as it may, if there was any mistake 
as to tha rights.of Ko Ba Gale, the mis-, 
take was mutual on the part of U Mg Mg 
and Ma Bi Bi, and there was no intentional 
causation of U Mg Mg by Ma Bi Bi to 
believe that Ko Ba Gale’s claim was true 
and to act upon that belief and, therefore, . 
no question of estoppel can arise. More- 
over, in the document Ex. 1 U Mg Mg 
has disclaimed any right in this property 
and has stated definitely that the sum of 
Rs. 2,000, which was paid to Ko Ba Gale, 
was provided by Ma Bi Bi out of her 
own funds, and that his name was men- 
tioned in the deed so as to give hima 
standing to parmit of his, protecting the 
rights of his wife in any future dispute 
which might arise about this property. 

The tinding of the Commissioner that’ 
this pucca building is the sole property 
of Ma Bi Bi was, therefore, correct. This 
disposes of the appellant’s grounds of 
appeal. Turning to the cross-appeal, 
which is mainly concerned with the prop-. 
erty, item No. 12 of the schedule, it is alleged 
on behalf of respondent No. 1 that this: 
property was purchased with the joint 
funds of U Mg Mg and Ma Bi Bi, and that, 
therefore, Ma Bi Bi has a half interest 
therein. ‘The property was purchased ‘on 
February 15, 1927, in the sole name of U 
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Mg Mg and, therofore, it is admitted on 
behalf of respondent’ No. 1 that the burden 
is upon her of proving that she contributed 
to the purchase of this property. But it 
is pointed out that at that time respond- 
ent. No. 1 had a considerable income, 
which is nodoubt correct, and it is alleged, 
on the strength of Ma Bi Bis evidence 
before the Commissioner, that from 1912 
the incomes of herself and her husband 
were blended and treatedasone. Raliance 
is further placed on para. 15 of the docu- 
ment, Ex. 1, which says that paddy lands, 
pucca buildings and houses purchased 
subsequently, i. e. after January 1, 1919, are 
to be included in this document of 
instructions, and on the strength of this 
paragraph itis asserted that this particular 
property must be regarded as joint property. 
. However, para. 15 cf Ex. 1 must be read 
in conjunction with the preceding para- 
graphs, and in the preceding paragraphs 
U Mg Mg has set out in detail which of 
the properties are the joint properties of 
himself and his wife and which is her 
sole property. 

Consequently, on behalf of the appellant 
it is contended that if this particular pro- 
: perty, purchased in the sole name of U 
g Mg, were purchased by husband and 
wife jointly, U ‘Mg Mg would have cet out 
this fact in the document, and this is a con- 
tention which, to my mind, it is difficult to 
resist. Respondent No. 1 has relied upon 
certain documents, namely, Ex. 28 (f) in 
the Commissioner's file, which is a tax 
receipt, ‘ and Exs. 49, 50 and 51, which 
are tenancy agreements, for this property. 
These are all in the joint names of U Mg 
Mg and Ma BiBi, but no presumption as 
to the jointness of the property arises from 
these documents. It is customary in tax 
receipts for both the husband's and wife’s 
names to be entered for purposes of 
identification, and any inference arising 
from the fact that both their names were 
mentioned in the tenancy agreements is 
hegatived by the admitted fact that the 
rents were collected by U Mg Mg. I am 
clearly of opipion that respondent No. 1 
has failed to discharge the burden which 
was upon her of proving that she has any 
beneficial interestin this property. 
. The remaining ground of cross-appeal 
refers tothe three small items of movable 
property, namely the cash, furniture and 
compensation for the loss of furniture, The 
Commissioner has held that in a Muham- 
madan family there is a presumption that 


cash and household furniture belong to: 
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the husband, and it is not suggested that 
this statement of the Commissioner is not 
correct. But it is suggested that because 
the incomes of the parties were blended 
from 1912, respondent No. 1 must be held 
to have a share in the cash and furniture. 
However no evidence whatever in regard 
to thismoney or to the purchase of the 
furniture has been led, and consequently 
the finding of the Commisssoner,*hat these 
items are the absolute property of the 
deceased, U Mg Mg, was justified. There 
has been considerable argument on both 
sides concerning the order of the learned 
District Judge, in his judgment of De- 
cember 23, 1931, regarding the costs. This 
order is as follows: 

“Plaintiff will get costs out of the estate on one-third 
ofthe value as shown inher plaint schedule of items 
on issues Nos 1 and 3 and of items Nos. 1, 2 and 3 of 
the Sch. B of the plaint, namely, the items which she 
wins: and the planitiff will pay the defendants’ costs 
on the difference between the amount of her claim, 
i e, Rs, 31,017-0:3, and theamount on which she 
is allowed costs as above,” È ; 


For the appellant it is claimed that, in 
calculating the. costs, from the amount of 
her claim, the value of her share of the 
items which have been left for consideration 
in subsequent proceedings, as being alleg- 
ed to be-wakf property, ought tobe 
excluded. On behalf of respondent No. 1 
it is contended that the appellant should 
not get any costs because respondent No. 1 
was always prepared to give her share 
of the properties in respect of which she 
has succeeded in the suit, and that the 
appellant has been completely unsuccessful 
except in regard.to item No. 12and three 
small items ‘of - movable _preperty. It 
seems to me, however, that this administra- 
tion suit was really necessary, and that 
therefore the-appellant is entitled to obtain 
out of the estate her costs on the value of 
the share to which she has been held to 
be entitled.: She however grossly exag- 
gerated her claim and has caused most 
of the contest in this litigation. Fur- 
thermore she originally claimed a share in 
the wakf — properties. Consequently she 
ought, without doubt, to pay the respond- 
ents’ costs on the difference between the 
amount of her original claim and the value 
of theshare which has actually been 
awarded to her. Let me add that the 
costs have been wrongly calculated in the 
decree. : 

The result therefore- is that both the ap- 
peal and the cross-appeal fail on all points 
and are dismissed with costs, that is, 
respondent No. 1 will obtain costs against 


1934 
the appellant on the appellant’s appeal and 
the appellant will obtain costs against 
respondent No. 1 on the cross-appeal. The 
decree of the District Court must be.am-’ 


ended so as to accord with the judgment of . 


that Court of Decémber 23, 1931. 
Das, J.—I agree. 
N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1125 of 1931 
March 31, 1933 
KING AND IQBAL AHMAD, JJ. 
SECRETARY or STATE - DELENDANT 
_ + APPELLANT 


_ versus i 
GHANSHYAM DAS-BAIJ NATH— 
-  PLAINTIÈr3 —RESPON DENTS 

Railways Act (IX òf 1890), s. 72—Risk Note B— 
Consignment of oil--Leakage discovered en route— 
Refusal to take .. delivery till re-weighment— Loss 

“found tobe due to negligence and misconduct of 

Railway servants—Railway’s -liability—Loss during 
return journey to intermediate station ‘for re- 
weighment—Liability for loss. - 

The plaintiff despatched a consignment of oil 
under Risk Note B to N.from’ A. On the way while 
the wagon was at O, a leakage, was discovered. The 
wagon was sent from O to N. The plaintiff having 
noticed the leakage refused to take delivery till 
the oil was re-weighed$ There being no arrangement 
for re-weighment at N, the consignment had to 
be taken back to © On re-weighment shortage in 
the oil was discovered. In asuit by plaintiff the 
lower Court found that the tank was’ not placed 
under watch and ward after its arrival at C: ` 

Held, that in view of the finding of the lower 
Court, shortage of the goods must be held to have 
been due to the negligénce and misconduct of the 
railway servants, and that the plaintiff's insistence 
for re-weighment being - perfectly justified, the 
plaintiff should not be saddled with the respon-- 
sibility fcr the additional loss to’ the consignment” 
that accrued between N-and C when the consignment - 
was sent back to C for re-weighment, and that he 
should not be charged the freight from N to O. 

S. C. A. from the decision of the Addi- 
tional Sub-Judge, Agra, dated April 21, 1931 

Mr. Muhammad Is nail, for the Appel- 
lant. x Min ita i 

Mr. Hazari Lal Kapur, for the Respond- 
ants. S i 

Judgment—This is a -defendant's 
appeal and arises out of a suit for recovery 
ofasum of Rs. 1,309-6-0 on account of 
the ‘shortage in- weight of niustard oil 
despatched.by the. plaintiff from the Agra 
City station and for the recovery of a, 
further sum of Rs. 85-13-0 that the plaintiff 
had to pay on account of freight under 

"circumstances to be presently stated.. “The 
trial Court decreed. the claim for, 
Rs. 1,089-6-0 on account of the shortage, 
and forasumof Rs. 85-13-0 on account 
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ofthe freight. The decree of the trial 
Court was on appeal by the defendant 
affirmed by the lower Appellate Court. 

On April 20, 1929, the plaintiff despatch- - 
ed mustard oilin a tank to Nimtullah 
station on the E. B. Railway. The carry- ` 


“ing capacity of the waggon was 16 tons ` 


or 435 maunds and 20 seers. The waggon 
was despached from the Agra City 
Station soonafter April 20, 1929, and it is 
common ground that it reached a station 
named Chitpur on April 26,1929, at 3-20 r.m. 
Till then there was no leakage of the 
oil. But while the waggon was at Chitpur, 
there was leakage or pilferage. The leak- 
age was discovered at 9-380 P.M. on. 
April 26, 1929. The run between Chitpur 


“and Nimtullah is of about one hour and 


the waggon was soon after the discovery 
of the leakage, sent from Chitpur to Nim-. 
tullah. The plaintiff's servants were 
offered delivery of the oil, but they having 
noticed the leakage, refused to take 
delivery till the oil was re-weighed. There 
being no arrangement for reweighment | 
at Nimtullah Station, the consignment had . 
to be taken back to Chitpur for reweighment. 
The Railway Company charged a sum of 
Rs. 85-13-0 from the plaintiff for carrying 
the consignment back from Nimtullah to 
Chitpur. On yreweighment the oil was 
found short by 52 maunds and 15 seers. 
The consignment was despatched under 


Risk Note form B. It provides that the 


consignor in consideration of the Railway 
Company charging the freight at a 
specially reduced rate instead of the. 
ordinary tariff rate, agrees to, hold the 
railway administration harmless and 
free from all responsibility for any loss,, 
destruction...... to the said consigoment from 
any cause whatever except upon proof 
that such loss. ....arose from the miscon- 
duct of the railway administration ser- 
vants. Then follow certain provisos that, 
are not material for the purposes of the 
decision of thisappeal. The plaintiff's case, 
was that the shortage in the consignment 
was directly altributable to the misconduct ` 
of the railway servants at Chitpur Railway, 
Station and accordingly Risk Note Form, 
B could be of no avail to the defendant. 
Both the Courts below accepted this, 
contention of the plaintiff. The lower 
Appellate Court has found that after the 
arrival of the oil tank at Chitpur, the tank 
was not placed under Watch, and Ward 
and it was not guarded. by the, railway, 
servants, and ies 


“Some one managed to open the pipe line ang 
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extracted the oil from it and then placed the jute to 
prévent the oil coming out freely, The Kailway 
Qompany didnot properly protect the oil waggon. 
They were negligent and the loss of oil was due 
to their misconduct for the Railway Company's 
servants did not protect the oil tank and did not guard 


“In view of this finding the lower Appel- 
late Couit was perfectly justified in hold- 
ing thatthe negligence and misconduct 
on the part of the railway administration 
wasproved. Jt must, therefore, be held 
that the shortage in the goods was due 
to the negligence ‘and misconduct on the 
part of the railway servants. The defend- 
ant was therefore liable to answer the 
plaintiff's claim, 

It is, however, argued on behalf of the 
defendant-appellant that ithe Railway 
Company could not be made liable forthe 
shortage that may have occurred between 
Nimtullah and Chitpur Railway Stations 
when the consignment was on its return 
journey to-Chitpur. It is said that the 
plaintiff was not justified in not taking 
the delivery at Nimtullah station when 
. the goods arrived theieand delivery was 
offered tohim. Itis therefore, contended 
that the plaintiff must himself bear the 
loss that arose after the goods were sent 
from Nimtullah to Chitpur Railway Staticn. 
Inour judgment there is no forcein these 
contentions. In view of the finding of the 
lower Appellate Court it must be taken for 
granted that loss tothe consignment had 
occurred because of the .negligence and 
misconduct of the raiiway servants. The 
plaintiff's servants were, therefore, justified 
im insisting that before the goods are 
delivered to them the amount of the loss 
tothe consignment should be ascertained. 
The loss could only be ascertained by 
re-weighing the goods. It.was no fault of the 
plaintif ifthere was no arrangement for 
the reweighment at Ninmtullah Station. 
The plaintifi’s insistence for reweighment 
of the goods was perfectly justified and 
therefore, the plaintiff cannot be saddled 
with the responsibility for the additional 
loss to the consignment that accrued 
between Nimtullah and Chitpur Station 
when the consignment was sent back to 
Chitpur for re-weighment. 

It is further argued that in no case 
should the plaintift have been granted a 
decree for the sum of Rs. 85-13-0 that they 
hadto pay on account of freight from 
Nimtullah to Chitpur. Thereis no sub- 
stance inthe contention. The goods were 
sent to Chitpur for re-weighment, The 
goods .had to be reweighed net because of 
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any fault of the plaintiff but because of 
the fault onthe part of the defendant's 
servants. Ifthe plaintiff had aright to 
call upcn the defendant to reweigh the 
goods before delivery, they undoubtedly had 
the right to ask the defendant to lake the 
goods at their own expense to the place 
where they could reweigh the same. There 
was no justification, therefore, for charging 
the freight from the plaintiff from Nimtullah 
to Chitpur. Forthe reasons given above 
we affirm the decrees of the Courts below 
and dismiss this appeal with costs. 
N. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
; COURT `` 


Second Civil Appeal No. 106 of 1931 
July 17, 1933 
STAPLIS, A. J. C. 
LILADHAR BANJA—DEFENDANT 
— APPELLANT 
è versus 
MABIBI ANDOTHERS PLAINTIFFS— 
. RESPONDENTS . 

Evidence Act (I of 1872), s. 35—School register, 
— Admissibility to prove age—Minor—Suit on bond— 
Plea of minority established—Whether affords com- 
plete defence to suit. Š 


A school register being duly prepared according 
to authority, is admissible to prove the age of a person 
whose date of birth is entered therein Mr. Collier 
v. Mrs Baron (1), distinguished, Manik Chand v. Krish- 
na C) and Bhaundas v. Krishnabai (3), relied on. 

In a suit on a bond, if the plea of minority is 
found to be established, it provides a complete 
defence to the actioo. Gulab Chand v. Chunni Lal 
(4), referred to. - 

S.C. A. from adecree of the District 
Judge, Hoshangabad, dated November 15, 
1930. / 

Mr. Sen, for the Appellant. 

Mr. R. G. Rao, for the Respondents, _ 


Judgment.—The  predecessor-in-title 
of the respondents, Mirzakhan, brought a 
suit on a bond for Rs. 800 dated Novem- 
ber 27, 1927, executed by the. appellant. 
The suit was dismissed, but on appeal 
the decree was reversed and the District 
Judge passed a decree for Rs. 912 with 
interest at 6 per cent per -annum frem 
the date of the suit until realisation. The 
defendant has now preferred this second 
appeal. 

The execution of the bond was admitted 
but two pleas were taken by the appel- 
Jant: one that he was a minor at the date’ 
of the execution and, therefore, was nct 
liable, and secondly, that the bond wag 
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executed .under undue’ influence. ‘These 
p'eas were accepted by the trial Court, 
which decided the case really on the fust 
‘plea of minority. The lower Appellate 
_Coutt, however, has found that the appel- 
‘lant Liladhar was not a minor and that 
there was no undue influence. The find- 
Ing as regards minority would appear to 
(be. a fiftuing of fact, but it is not, I think, 
„binding upon this Court in second appeal, 
because the lower Appellate Court was 
under a misapprehension with regard to 
the documentary evidence adduced in the 
case. I would refer tothe two certificates, 
Exs. D-1 and D-4, and to the copies of 
school registers, Exs. D-2 and D-3. The 
lower Appellate Court purports to follow 
the decision in Mr. Collier v Mrs. Baron 
(1), with regard to these certificates. That 
decision, however, has been distinguished 
jin Manikchand v. Krishna (2), where it 
has been held, following the decision in 
Bhaundas v. Krishnabat (3), that these 
certificates being duly prepared according 
to authority are admissible in evidence. 
The case in Manikehand v. Krishna (2), 
was not published at the time that the 
appeal was decided in the lower’ Appel- 
late Court, Had it been published, there 
‘is no doubt that the District Judge would 
have taken a different view of the matter 
and would have accepted the evidence of 
the certificates, Exs. D-1 and D-4, and of 
the copies of the school registers, Exs. D-2 
and D-3. As this evidence was impro- 
perly rejected by the lower Appellate 
Court, I hold that the finding is not 
binding upon me, and on that evidence 
T nd that Liladhar was a minor at the date 
of the execution of the bond. ` 

The plea of minority, when found to be 
established, is & complete defence to an 
action of this kind, and I would only 
refer to Gulabchand v. Chunnilal (4), in 
this connexion. It will not be necessary, 
therefore, to go into the question of undue 
influence that was raised in the Courts 
below, but I would only add thatI agree 
with the view taken by the lower Appel- 
late Court in this matter and would hold 
that undue influence ‘has not been proved. 
On the finding, however, on the question 
of minority the appeal must succeed. The 
decree of the lower Appellate Court is, 


(IJ 9N LR 34. í 

(2: 140 Ind, Cas, 66: AIR 1932 Nag. 117; 28N L 
R 127; Ind Rul. (1932) Nag. 128. 

(3y 99 Ind. Cas, 307; AI R 1927 Bom. 14; 50 B 
716; 28 Bom. L R 1225. - 

(4) 122 Ind. Cas. 266:. A I R1929- Nag. 156; 25N L 
R 85; Ind, Rul. (1930) Nag. 138. 
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therefore, set aside and instead the decree 
of the trial Court dismissing the plaintiffs’ 
suit is restored. Costs of the appeal in 
both Courts and of the suit will be 
borne by the plaintiffs-respondents. `, 

N. Appeal succeeds, 


` LAHORE HIGH COURT. 
Full Bench... 
Civil Appeal No. 1762 of 1932 
March 5, 1934 
Tex CHAND, JAI Lab AND 
l | MoNROE, JJ. 
GANGU AND OTHRRS — PLAINTIFFS 
— APPELLANTS 
: versus 
MAHANRAJ CHAND AND OTHERS 
. —DerENDANTS—RESPONDENTS 

Redemption of Mortgages (Punjab) Act (11 of 1913) 
s. 12—Suit under, by person aggrieved by order 
of Collector to establish his right in respect 
of the mortgage—Limitation—Limitation Act (IX of 
1408), Sch. I, Art. 14— Conditions of applicability 
of—Suit, for mere declaration—Plaintiff seeking 
to set aside orderof Government Officer—Suit, if 
governed by ‘Art,-14. z : 

A suit under s. 12, Redemption of Mortgages (Pun- 
jab) Act, instituted bya party aggrieved by an 
order passed by the Collector under ss. 6,7,8,9, 10 
or 11 of the Act to establish his right in respect 
ofthe mortgageis governed by Art. 14, Limitation 
Act; and it makes no difference that the suit is 
to set 
aside the orderof the Collector has expressly been 
asked inthe plaint Ram Saran v. Mula (1), over- 
ruled, Kaura v. Ram Chand (2), approved. [p. 667, 
col. 2. 

ihe conditions necessary for the applicability of 
Art 14, Limitation Act,are (1) that the suit is one to set 
aside an order; (2) which had been passed by an Officer 
of Government; (3) inthe exercise of powers con- 
ferred on him by the. Jaw;14) which would be 
effective and conclusive unless set aside by a suit, 
and (5) there is no other provision in the Limita- 
tion Act’ or auy other statute, expressly governing 
it. [p. 665, col. 1.) f , 

Once a dispute has been. raised and decided by 
the Collector under the Redemption of Mortgages 
(Punjab) Act it should not remain in suspense 
longer’ than one year, within which the party 
aggrieved is given the right to go to the Oivil 
Court to have it set aside, and if he fails to do so, 
the summary order becomes final and conclusive 
as between the parties. Kaura v. Ram Chand (2), 
relied on ` [p. (63, col. 1) 

Where it is necessary for a person to get rid 
of an order made by a Government Officer which 
stands in his way before he can geta certain 
relief and he only asks for a declaratory decree 
and notexpressly for the setting aside of the order, 
the suit should be deemed to beoneto set aside 
an order falling within Art.-14, Limitation Act, 
lp 664, col. 2 | 

Order of Reference 

Tek Chand, J. Sher Singh and Sidhu 
Ram were the owners of the land in dis- 
pute, and the ancestors of the plaintiffs 
were occupancy tenants underthem. On 
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February 11, 1930, Sher Singh and Sidhu 


Ram mortgaged their proprietary interest 
in the landto Gurdit Singh and Ram 


Saran for Rs. 600. One of the conditions ` 


of the mortgage was ihat if the mortgage 
money was not repaid in six months the 
mortgage would be converted automatical- 
ly into a sale. The question as to whether 
this provision was legal is of no importance 
in the present litigation as neither party 
relies on it. On August 27, 1905, a docu- 
ment, purporting to be asale-deed, was exe- 
cuted by Sher Singh and Sidhu Ram in 
- favour of Gurdit Singh and Ram Saran, 
selling the mortgaged property to them. 
This deed was unregistered. An applica- 
tion for giving effect to the sale appears to 
have been made to the Revenue Authorities, 
but no action was taken on it, presumably 
as the document wasunregistered. Accord- 
ingly the old entry showing Sher Singh 
and Sidhu Ram as mortgagors and Gurdit 
Singh and Ram Saran as mortgagees con- 
tinued in the revenue papers. Gurdit 
Singh died sometime in 1806 and next 
year his son transferred his rights in the 
land to Ram Saran. On April 29, 1907, 
Ram Saran sold his right to the plaintiffs, 
who, as stated already, were the occupancy 
tenants ofthe land. No mutation in respect 
of this sale was effected in the revenue 
papers, andthe old entry showing Sher 
Singh and Sidhu Ram as mortgagors and 
Gurdit Singh and Ram Saran as mort- 
gagees continue to be repeated. Ram 
Saran died in 1916 and the name of his 
brother Lachhman, defendant No. 1, was 
substituted in the revenue records. Sher 
Singh and Sidhu Ram, who were entered 
as mortgagors also died, and their heirs 
Karam Chand and Maharaj Das were enter- 


edas the mortgagors. Thus in 1927, 
Karam Chand and Maharaj Das were re- 
corded as_ the mortgegors, Lachhman, 


brother of Ram Saran, as the sole mortgagee, 
and plaintiffs as occupancy tenants. 

‘In 1927, Karam Chand and Maharaj 
Das applied to the Collector under Punjab 
Act (IL of 1913), for redemption of the 
morigage. In those proceedings Lachh- 
man, the recorded mortgagee, and the pre- 
sent plaintifis were made parties, the 
latter being described as pro forma res- 
pondents. Lachhman did not take any 
interest in the case, but the occupancy 
tenants (pre-ent plaintiffs) filed a written 
statement alleging ihat the applicants, 
Karam Chand and Maharaj Das, had no 
interest inthe property as their predeces- 
sors-in-interest had sold their rights to 
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Gurdit Singh and Ram Saran by means of 
the unregistered deed dated August 27, 
1905, and thatthe rights of the vendees had 
passed to the plaintiffs by subsequent 
transfers referred to above. The Revenue 


‘Officer held that the sale deed of 1905 was 


inadmissible in evidence for want of re- 
gistration, and the real status of the present 
plaintiffs was that of mortgagees.e On this 
finding he passed an order on November 
16, 1927, allowing redemption by Karam 
Chand and Maharaj Das on payment of 
Rs. 600. This sum was duly ` deposited in 
the Treasury, and.a mutation was sanc- 
tioned to the effect thatthe mortgage had 
been redeemed. 

In 1928, Karam Chand and Maharaj 
Das instituted a suit in the Revenue Court 
against the present plaintiffs as occupancy 
tenants for recovery of rent. Thereupon 
the plaintiffs brought the present action 
inthe Civil Court for a declaration that they 
were the owners of the landin suit. They 
impleaded Lachhman, Maharaj Das and 
Karam Chand as defendants. Lachhman 
did not appear andthe proceedings wee 
ex parte against him. Maharaj Das and 
Karam Chand contested the suit denying 
that the plaintiffs were the owners and 
pleading that the sale-deed of August 27, 
1905, was inadmissible in evidence for 
want of registration and conferred no title 
on the plaintiffs. They also urged that the 
sujt was barred by time under s. 12 of Act 
ILof 1913 read with Art. 14, Limitation 
Act, asit was brought more than one year 
after the decision of the Collector ordering 
redemption. The ‘learned Subordinate 
Judge upheld both these pleas and dismiss- 
ed the suit. ay 5 ` 

On appeal by the plaintiffsthe learned 
District Judge agreed with the trial Judge 
that the document of 19935 was inadmissible 
in evidence in proof of the proprietary title 
of the plaintiffs, but he was of opinion that 
the “doctrine of part performance” ap- 
plied to the case, as the plaintiffs had done 
certain acts in furtherance of the contract 
and consequently Karam Chand and Maha- 
raj Das could not now claim to be the 
owners of the land. He held, however, 
that the suit was barred by time and ac- 
cordingly dismissed thé appeal leaving the 
parties to bear their own costs, 

On second appeal the first contention 
raised by Mr. Fakir Chand is that the suit 
has been erroneously held tobe barred by 
time. He urges: (1) that s. 12 of Act II of 


$ 


1918, does not ‘apply as: (a) the plaintiffs _ 
were not “aggrieved” by the order of the ` 


1934 


Collector, and (b) the present suit is not to 
“establish their rights in respect of the 
mortgage,” and (2) that, in any case, Art. 14, 
Limitation Act, does not apply to suits 
under s. 12 of Act II of 1913. 

Lam notfat allimpressed by the argument 
that the appellants were not “aggrieved” 
by the order of the Collector, simply 
because ig the proceedingsunder Act II of 
1913, they were described as pro forma 
parties, and. the real respondent, was 
stated to be Lachhman, who was the re- 
corded mortgagee. As has been pointed 
out already, Lachhman had transferred 
his rights in the land to the appellants and 
it was they, and not Lachhman, who had 
resisted the petition for redemption on the 
ground that Lachhman’s predecessors-in-in- 
terest were the owners and not mortgagees 
and that their rights had. validly passed to 
the appellants. The Collector after investi- 
gation repelled this plea and held thatthe 
real status of the appellants. was that of 
mortgagees and not absolute owners, and 
on this finding he ordered. redemption on 
payment of Rs. 600. There can be no doubt 
therefore, that the plaintiffs-appellants 
were the “party aggrieved" by the Collec- 
tor’s order, : z 

In support of the other-points raised by 
Counsel, reliance is placed on Ram Saran 
v. Mula (1), decided by the learned Chief 
Justice and Lumsden, J., where it was 
observed that the summary proceedings 
taken by the Revenue Authorities : under 
Act ILof 1913, “cannot affect the. rights 
of the parties", thatin a suit under s. 12 
of the Act the plaintiff is virtually in the 
position of a defendant and “in such cir- 
cumstances the question.of limitation does 
not-arise.” In Kaura v. Ram Chand (2), 
to which also the learned Chief Justice 
was a party, Art. 14, Limitation Ac’, was 
however, held applicable: to suits brought 
under s.12 and it was ruled that such 
suits must be instituted, within one. year 
from the date of the order. In the judg- 
ment in that case, no reference was made 
to the earlier ruling in Ram Saran v. Mula 
(1). The soundness of Kaura v. Ram 
Chand (2), appears to have been questioned 
before the learned Chief Justice and 
Broadway, J., in Asa Ram v. Darba Mal 
(3), but the learned Judges declined to ex- 


(1) 78 Ind. Qas. 103; A I R 1929 Lah. 64 ; 4 L 316; 
5 LLJ 513, : 

(2) 88 Ind Cas 945; AIR 1925 Lah 385; 6 L 
£08; 1 L O 547. - = 

(3) 121 Ind. Oas, 379: AIR 1929 Lah. 513; 30 P 
L R 440; 11 L Ld 431; Ind. Rul. 1930 Lah. 219. 
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press any opinion on-that point, as they 
held that the particular case then before 
them wasdistinguishable. It seems to me 
difficult to reconcile the dicta in Kam 
Saran v. Mula (1) and Kaura v. Ram 
Chand (2), above cited, and the question, 
whether Art. 14 applies toa case fora de- 
claration instituted unders. 12 of Act II 
of 1913, is not free from difficulty. , In these 
circumstances I think it is desirable that the 
question be considered by a larger 
Bench. | 6 

I accordingly refer the caseto a Division 
Bench for disposal at a very early date. 
(The case wes then put up before Jai Lal 
and Monroe, JJ., who delivered the follow- 
ing judgments). 

Jai Lal, J.—The only question in this 
case is whether the suit is barred by 
limitation under Art. 14, Sch. I, Limi- 
tation Act. The brief facts are these: 

Sher Singh and Sidhu Ram were original- 
ly the owners of the land in dispute. The 
plaintiffarepresent the occupancy tenants. 
Sher Singh and Sidhu Ram_ mortgaged 
their proprietary interest to Gurdit Singh 
and Ram Saran, who subsequent to the 
mortgage, it appears purchased .the mort- 
gaged property from Sher Singh and Sidhu 
Ram. The plaintiffs purchasad the pro- 
prietary ‘rights from the successors-in- 
interest of Gurdit Singh and Ram Saran. 
It appears that Sher Singh and. Sidhu 
Ram. denied the saleof the mortgaged 
property in favour of Gurdit Singh and 
Ram Saran and made an application under 
the Redemption of Mortgages Act, 1913, 
for the redemption of the mortgage. They 
impleaded the heirs of the original mort- 
gagees as respondents and also the plaint- 
iffs who were described aspro forma res- 
pondents. The principal respondents 
contested their right toredeem the land on 
the ground that the proprietary interest 
had been sold to them. The Collector, how- 
ever,found against this contention and direct- 
ed the redemption of the land on payment of 
the amount of the mortgage within a speci- 
fied time. The plaintiffsthen brought the 
suit out of which this appeal has arisen for 
a declaration thatthey are the owners of 
the land by virtue of the purchase from the 
successors-in-interest of the original mort- 
gagees, who, it was urged, in their turn 
had purchased the proprietary rights from 
the owners. No referense was made in 
the plaint to the proceedings under the 
Redemption of Mortgages Act, 1913. This 
suit has been dismissed as barred by time 
under Art, 14, Limitation Act. 
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The appeal was heard by a learned. 
Judgein Chambers, who has referred it 
to a Division Benchén viéw of his opinion 
that there is a conflict between two judg- 
mentsof this Court which bear on the 
point, viz., Ram Saran v. Mula (1) and 
Kaura v. Ram Chand (2).. Both these are 
judgmentsof Division Benches of this Court 
and in the first of these “an opinion was 
expressed that Art. 14, has no application 
to cases like the present. A contrary 
view was taken in Kaura v. Ram Chand 
(2). We have heard Counselon both sides 
and it appears tous that: the view taken 
in Kaura v. Ram Chand (2) is the correct 
one, but in view of the opinion of the learn- 
ed Judge in Chambers, which opinion is 
shared by us, that it is difficult to reconcile 
the. dicta in Ram Saranv: Mula (1) and 
Kaura v. Ram Chand (2),, the matter 
should be referred to a Full Bench for deci- 
‘sion. Jt may be mentioned that it appears 
from the judgment’ of the learned Judge 
‘in Chambers that it was assumed that the 
present suit is a suit under s. 12, Redemp- 
tion of Mortgages Act. Before us however 
the learned Counsel for the ‘appellants has 
‘contended that it is not a suit under that 
section. and that the necessity for the suit 
“arose because the other party had instituted 
“a suit for recovery of the rent of the land 
‘in disputé against the appellants. That 
may or may not be so, but it is for the first 
‘time that this aspect of the case has been 
, presented before us. Though ordinarily 
we would have refused to take any notice 
‘of this‘argument, but we consider it neces- 
_sary to express our opinion on this matter 
also. 


Now, Art. 14, Sch. I, Limitation Act, 
provides a period of one year for a suit to 
‘set aside any act or order of an officer of 
Government in his official: capacity, not 
` otherwise expressly provided for, this period 
“is to run from the daté of the act or order. 
“The present suit, asI have already stated, 
“is'a suit fora declaration of the plaintiff's 
title tothé land in suit. It is therefore 
contended on behalf of the appellants that 
the suit is notone to set aside any act or 
order of an officer of Government, that 1s to 
` say, an order passed by the Collector under 
“the provisions of the Redemption of Mort- 
` gages Act, 1913, s. 12, which enables a 
party tothe proceedings under that Act to 
institute a suit, provides that any party 
, aggrieved by an order made under ss. 6,-7, 
~8,9,10 or 11 of this Act, may institute a 
suit to establish his right im ‘respect ‘ofthe 
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mortgage, but, subject to the result of such’ 


suit, if any, the ‘order shall be conclusive. 
For the purpose of ‘this case -reference-may. 
also be made to ss. 9 and 1G of ithe Act. 
Section 9 relates io ‘procedure in-conten- 


tious-cases. {i enables the Collector either . 


to dismiss the petition or to make asummary 
inquiry himself, if an objection is raised 
by the mori gagee on any groundetHer than 
relating to the amount tendered by the mort- 
gagor. Section 10 says: < 4 
“if on inquiry regarding any objection so raised by 
the mortgagee the Collector is of opinion that it bars 
redemption or isa sutficient cause for uot proceeding 
further with the petition, he shall dismiss the peti- 
tion, but if he is not of that opinion he shali unless 
he dismisses the petition under s 11, make an order 
as laid dawn in s. t (a), (b), :e) and (d)-of the Act.” 
Section 6 inter- alia .provides for the 
redemption of .ıhe mortgage on payment 
of the amount deposited to’ the mortgagee 
if the latter appears- to claim the amount. 
‘The Act also provides that ifthe Collector 
decides to further proceed with ihe- peti- 
tion then he is authorized to adjudicate as 
to the correct amount payable ‘to the morl- 
gagee if there is a dispule between the 


two parties asto the payment of such an 


amount. It would thus be observed that 
it is open to the mortgagee to raise an 


‘objection as to the right of the mortgagor . 


to redeem the land or an. objection which 
pars the right of the mortgagor to redeem 
it and it is open to thé Collector to adjudi- 


‘cate on such objections. In’ the present 


case ihe- Collector did adjudicate upon the 
objections and held against the mortgagee. 


of the 
Collector would be conclusive unless the 


-mortgagee institutes a suit 10 establish his 


right in respect of the mortgage which 


. would be a suit to establish that the mori- 


gagor had no right to redeem whether on 
account of his not being the original mort- 
gagor or having lost his right owing to 
proceedings. Such a suit 
according tos. 12, is merely to be a suit to 


é 


i 


establish a right, but it is obvious that. 


unless it is instituted the order 
Collector becomes conclusive. The natural 
result of-such a suit, if decreed, would be 
that the order of the Collector is. super- 
seded. : 


of the © 


Article 14 however applies to suits to set f 


asidé an act or order of an 


Officer of 
Government. 


It has been held in Raghu- 


_ nath Prasad v. Kaniz Rasul (4) and Far- 


bati Nath v. Rajani Churn Dutt (5), and 
other cases cited on behalf of the respon- 


(4) 24 A 467; A W N1902, 116. 
(5) 29 08616 OWN IA > 
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dents that the form of the suit in such 
cases isimmaterial. It is the effect of the 
decree thathas to be considered in order 
toapply Art. i4, Limitation Act. In other 
words if it is’ necessaty for a plaintiff to 
get rid ofan order made hy en Officer of 
Government which stands in his way 
before he can obtain a certain relief and 
in ordewto obtain that relief he does not 
expressiy ask for the setting aside of the 
order, but merely for a declaratory decree, 
still the suit should be deemed to be one 
to set aside an order falling within the 
ambit of Art. 14. 
Another argument 


however was ad- 


‘dressed by the learned Counsel that s. 12, 


Redemption of Mortgages Act, does not 
contemplate at alla suit to set aside-the 
order of the Collector, that it merely con- 
templates a suit to establish the right of 
the plaintiff in respect of the morigage and 
furtherthat asuit to establish the owner- 
ship of the plaintiff cannot be a suit to 
establish aright in respect of the mort- 
gage. Ina case like the present, however, 
where the original’ existence of a mort- 
gage is admitted and the plea is that for 


` -gome reason the mortgage had ceased to 


exist the suit necessarily isto establish the 
rights of the parties under the mortgage. 
Therefore though s. 12 merely speaks of 


a suit toestablish the right of a party itis- 


in essence a suit'to set aside the order of 


“the Collector which ciherwise becomes con- 


clusive, and in my cpinion, Art. 14 would 


. govern the case. Kaura v. kam Chand (2), 


therefore in my opinion, leys down the 
correct law on the subject, but as I have 
already stated, there is a conflict’ between 
two Division Bench judgments of this 
Court, I would refer the following question 
for decision to a Full Bench. 

Whether a suit under s. 12, Redemption 
of Mortgages Act, instiluted by a party 
to such proceedings to establish his 1ight 
in respect of the mortgage is governed by 
Art. 14, Limitation Act, and if so, whether 
it makes any difference that the suit is 
merely a declaratory one and no relief to 
set aside the order of the Collector has 
expressly been asked in the plaint. 

Monroe, J.—I agree. 

Mr. Fakir Chand, for the Appellants. 
Mr. Achhru Ram, for the Respondents. 
OPINION. 

Tek Chand, J.—The facts of the case 
which have given rise to this reference are 
set out in detailin my order of April}, 
1933, and the order-.of the Divisional 


Bench; dated July.11; 1933, and it isnot 
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necessary to- reGapitulale them here. 
Briefly stated they are, that the land in 
dispute belonged to the ancestors of defen- 
dants Nos. | and 2, under whom the plain- 
tiffs held it as occupancy tenants. In 
19J3 the ancestors of defendants Nos. 1 and 
2, mortgaged their proprietary interest in 
the land to certain persons, from whom the 
mortgagee rights have since passed to the 
plaintif. In 1927, defendants Nos. 1 and 
2 made an application to the Collector 
under the Punjab Redemption of Mort- 
gages Act, II of 1913, praying for redemp- 
tion of the mortgage on payment of such 
sum as might be found due. The plaintiff 
denied the defendants’ right to redeem, 
alleging thatthe defendant’s ancestors had 
sold the equity of redemption to the 
predecessors-in-interest of the plaintiff in 
1905. The Collector held the sale to be 
unproved, and on November 16, 1927, 
ordered redemption on payment of Rs. 600. 
This sum was duly deposited by the defen- 
dants in the Treasury and a mutation 
sanctioned recording that the mortgage 
had been redeemed. In 1928, defendants 
Nos. l and 2, as landlords, instituted a suit 
against the plaintiffs as occupancy tenants 
fur recovery of the rent due by them. 
This suit was decreed by the Revenue 
Officer. 


On November 2, 1923, the plaintiffs 
brought the present suit asking for a 
declaration, that they were the proprietors 
in possession of the land in dispute and 
that defendants Nos. 1 and 2 had no right 
to interfere in any way. The suit has 
been dismissed as barred hy time under 
Art. 14, Limitation Act, as it had not been 
brought within one year from November 
16,1927, when the -Collector had ordered 
redemption under Act If of 1913. In 
coming to this conclusion the lower Courts 
have ‘followed a Division.Bench ruling of 
this Court in Kaura v. Ram Chand (2), 
which is directly in point. This ruling 
is however in conflict with certain observa- 
tions made by avother Division Bench in 
Ram Saran v. Mula (l). In order to set 
atresi this conflic’, the following question 
has been referred for decision to this 
Bench : 

“Whether a suit under s, 12, Redemption’of Mort- 
gages Act, instituted by a party to such proceedings 
toestablish his right in respect of the mortgage is 
governed by Art 14. Limitation Act, and, if so, whe- 
ther it makes any difference that the suit is merely a 
declaratory one and norelief toset aside the order of 


the Collector has expressly been asked in the 
plaint " 


After hearing Mr. Fakir Chand at length 
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I have no doubt thatthe first part of this 
question must be answered in the afirma- 
tive, and the second part in the negative. 
As stated already, the proceedings before 
the Collector were initiated on an applica- 
tion made by defendants Nos. 1 and 2 
under s.4 of Act IL of 1913. The plaintiffs 
appeared before the Collector and objected 
that the applicants had no right to redeem. 
The Collector made a summary inquiry 
regarding the objection under s. 9 and held 
that the defendants were entitled to redeem 
and that the mortgage charge was Rs. 600. 
He accordingly ordered redemption on 
November 16, 1927. Mr. Fakir Chand 
concedes that under the law the Collector 
had jurisdiction to entertain the appli- 
cation and make the aforesaid order. 
Under s. 12 of the Act, therefore the 
order become conclusive, subject to the 
result of a civil suit (if any) which the 
person aggrieved by it might institute in a 
Civil Gourt. Obviously the appellants were 
“aggrieved” by the order. It was there- 
fore obligatory on them to institute a civil 
suit to get rid of that order. 

All this is admitted by Mr. Fakir Chand, 
but he contends that Act II of 1913, does 
not prescribe any period of limitation for 
the institution of a suit under s. 12, and 
therefore his clients could have instituted 
the suit at any time within six years of the 
order under-Art. 120, Limitation Act. But 
before that Article can be held applicable 
it must be shown that the case is not 
covered by any other provision in the Act. 
Now, Art. 14 lays down that a suit to set 
aside an order of an Officer of Government 
in his official capacity, not otherwise 
expressly provided for in the Act. must 
be brought within one year from the date 
ofthe order. This Article isthe last of a 
series which prescribe the period of limita- 
tion for suits to set aside summary orders 
passed by Courts. or other functionaries by 
virtue of the authority conferred on them 
by various statutes, and to which finality 
is given subject to the result of civil 
suits which might be instituted to get rid of 
them. The conditions necessary for the 
applicability of this Article are: (1) that 
the suit is one to set aside an order; (2) 
which had been passed by an Officer of 
Government; (3) inthe exercise of powers 
conferred on him by the law: (4) which would 
be effective and conclusive unless set aside 
by a suit, and (5) there is no other .provi- 
sion in the Limitation Act or other statute, 
expressly governing it, _ As has been shown 
above, all these conditions. are fullfilled in 
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the case before us and therefore there is no 
escape from the conclusion that the suit is 


. governed by Art. 14. 


Mr, Fakir Chand urged that ifthe sirin- 
gent provisions of this Article were applied 
to suits arising out of orders passed under 
ss. 6 to 10 of Act Il of 1913, it would 
reduce substantially the period of limita- 
tion which the mortgagor or the mortgagee 
would have had to enforce their rights, but 
for the passing of a summary order by an 
executive Officer of Government in a quasi 
judicial capacity. This is no doubt true, 
but the intention of the Legislature clearly 
appears to be that once a dispute. has 
been raised and decided by the Collector 
under the Special Act, it should not remain 
in suspense longer than one year, within 
which the party aggrieved is given the right 
to go to the Civil Court to have it set aside, 
and if he fails to do so, the summary order 
becomes final and conclusive as between 
the parties. This aspect of the question has 
been discussed exhaustively by LeRossignol, 
J., in Kaura v. Ram Chand (2), and as I 
am in whole hearted and respectful agree- 
ment with his reasoning and conclusion 
Ido not think it necessary to deal with 
the matter further. This case is consider- 
ed to be the leading authority on the subject 
and has since been followed in numerous 
cases decided by this Court. 


There are however certain observations in 
an earlier decision reported in Ram Saran 
v. Mula “(1), to which reference was not 
made expressly in Kaura v. Ram Chand 
(2). In that case, Lumsden, J., observed 
that the summary proceedings under Act 
IL, of 1913, cannot after the rights of the 
parties, the suit under s. 12 being ; 
“virtually a defence against an order divesting 
the mortgagee of possession before payment of 
the full sum due. In such circumstances the question 
of limitation does not arise.” 


The attention of the learned Judge does 
not appear to have been drawn to Art. 14, 
Limitation Act, andthe matter was not 
discussed at any length. It may be that 
the person who is dispossessed in the summary 
proceedings is not bound to sue for recovery 
of possession, but may seek redress by 
ins‘ituting a suit for a mere declaration 
of his rights in respect of the mortgage, 
but this does not mean that the appropriate 
provisions of the law of limitation do not 
apply to suits brought under s. 12, and that 
the aggrieved party can postpone indefinite- 
ly his remedy to have the order set aside 
by a Civil Court. I must therefore res- 
pectfully dissent from the remarkin Ram 
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Saran v. Mula (1), that the question of 
limitation does not arise in such cases, and 
I do so the more readily as. the learned 
Chief Justice, who was one of the Judges 
who had decided that case, was also 
a party to the subsequent and well 
nami ruling in Kqura v. Ram Chand 
Dealing with the second part of the 
question, Mr. Fakir Chand urged that the 
present suit isnot one under s. 12 of the 
Act, as the plaintiffs have not prayed that 
the order of the Collector, dated November 
16, 1927, be set aside, but that they have 
merely asked for a declaration that they 
are the proprietors of the Jand in suit, it 
having become necessary for them to seek 
this relief because the Revenue Officer 
had. passed a decree for rent against them 
in favour of defendants Nos. 1 and 2, as 
landlords. This argument is entirely 
fallacious, and I. have no hesitation in 
rejecting it. The plaintiffs claim to be 
owners of the land-by virtue of the un- 
registered sale-deed of 1905. This sale- 
deed was relied upon by .them before the 
Collector and on its strength it was contend- 
ed that defendants Nos. 1 and 2, had lost 
their right of redemption. Ths Collector 
held the deed to be inadmissible in evidence 
and finding Lhat the relationship of mort- 
gagor and mortgagee was still subsisting 
between the parties, ordered redemption. 
In consequence of this order the mortgage 
was redeemed and mutation effected ac- 
cordingly. Inthe present suit the plaintiffs 
want to be declared owners; and again 
rely on the same unregistered sale-deed. 
The suit is therefore in reality and substance 
one to set aside the order of the Collector, 
and in my opinion it makes no difference 
that a prayer to that effect is net expressly 
made in the plaint. 
observed by LeRossignol, J., in Kaura v. 
Ram Chand (2): 

“a litigant merely by attaching a label to his suit 
cannot bring it under a different Article of the 


Limitation Act from that under which it would 


come on a true interpretation of the nature of the 
suit. $ 


Secondly, the plaintiffs in this case had 
been holding possession of the land in 
dispute in a differént ani independent 
capacity. 7. c., as occupancy tenants, and 
therefore the only suit that could have been 
brought was one for declaration, no further 
or other relief being open to them. It is 
no doubt true that the immediate cause 
for bringing the suit- is stated in the plaint 
to be that defendants Nos. 1 ‘and 2 as 
landlords obtained a decree for rent 
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against the plaintiffs, but this again makes 
no difference for so long as the Collector's 
order was not vacated by a decree obtained 
in a suit brought under s. 12, it was con- 
clusive as between the parties on the point 
that the plaintiff's had not become owners 
of the land under the unregistered sale deed 
and the proprietary title still .vested in 
defendants Nos. 1 and 2, ‘and consequently 
the Revenue Authorities were bound to 
decree the suit for rent. Therefore in this 
view of the case also, the suit is’ really 
one to get rid of the Collector's order of 
November 16, 1927. 

Accordingly my answer to the reference 
is that a suit under s. 12, Redemption of 
Mortgages Act ILof 1913, instituted by a 
person aggrieved by an order passed by 
the Collector under ss. 6; 7, 8, 9, 10 or 11 of 
the Act to establish his right in respect of 
the mortgage is governed by Art. 1}, 
Limitation Act; and it makes no difference 
that the suitis one for a mere declaration 
and no relief to set aside the order of the 
Collector has been expressly asked in the 
plaint. 

Jai Lal, J.—I agree and have nothing 
further to add to what has been stated by 
Tek Chand, J., specially as I held the 
same opinion in my order referring the case 
to the Full Bench. 

Monres, J.—I agree. 

N. Reference answered. 


CALCUTTA HIGH COURT 
Cıvıl Appeal No. 1554 of 1942 
April 10, 1933 
Guua AND BARTLEY, JJ. 
PROSANNA KUMAR HALDER— 

APPELLANT ' 


Versus 

GIRISH CHANDRA GHOSE —RESPONDENT 

Mortgage—Usufructuary mortgagee not calling 
upon mortgagor to furnish additional security im 
time —Mortgagee if can be said to have acquiesced in 
diminishel security—Interest on mortgage money on 
account of dispossession, 1f ‘due to mortgagee—Rent 
—Mortgagor not actually paying rent—Whether 


-entitled to get eredit for rent. 


Where a usufructuary mortgagee does’ not take 
steps in time, calling upon’ the mortgagor to furnish 
additional security by way of compensation and for 
the purpose of re-imbursing himeelf to the extent 
of hia loss, if any, the mortgagee would be deemed 
to have acquiesced in the diminished security, and 
cannot, therefore, claim interest on the mortgage 
money on account of dispossession irom a portion of 
the mortgaged premises. Raja | Partab Bahadur 
Singh v. Gajadhar Baksh (D, relied on Lp» 669, col, 


to- redeem 
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“cannot get credit for any rent payable on account of 


-; the mortgaged properties which were not actually paid 
by him or his. predecessor-in-title. [p. 60r, col. 2.) 


Messrs. Bankın Chandar Mukerji; Sarat’ 


Chandra Janah ana, Basanta Kumar 
` Mukerji, for the Appellant. 
Messrs. Gunada Charan Sen, Pyari 
Mohan Chatterji, Krishna Lal Bannerji, 
Bankim Chandra Roy, Dasarathi Chatterji 
„and Bibhuti Bhusan Basu, for the Respond- 


ents. 


Judgment.—Thisis an ` appeal by the 
defendant mortgagee in a suit in which 
the plaintiffs sought to exercise their 
right of redemption in regard to five usu- 
fructuary mortgages, four of them executed 
in the year 1598, and the fifth in the 
year 1904, by one Dwarika Nath Ghose, 
the predecessor-in-title of the plaintiffs. 
According to the plaintiffs the mortgagee 
“was in possess.on of the mortgaged pro: 
perties consisting of several items, in lieu of 
interest as stipulated in the mortgage bonds; 
the mortgagee in possession was to get-in- 
terest on the mortgage money at the 
rate mentioned in the mortgage bonds, if 
the mortgagor failed to deliver possession 
of the mortgaged properties; there was the 
further stipulation contained in the mort- 
gage bonds that the mortgagee was to pay 
the rent payable in respect of the mortgaged 
properties to the landlords concerned, out 
of the profits derived from the mortgaged 
properties. The allegation of the plain- 
. tiffs was that rents payable bythe de- 
fendant were not paid by him. There was 
a prayer made inthe suit for redemption 
of the mortgaged properties after account 
has been taken of the dues of the parties 
in respect of the five mortgages in suit 
according to the stipulation contained 
therein. 
ant was that he did not obtain possession 
of some items of property covered by the 
mortgagesin suit and he was therefore 
entitled to get interest on account of the 
mortgagor having failed to give him posses- 
sion, or having dispossessed him froma 
‘portion of:the properties mortgaged on 
the proportionate amount of the mort- 


gage money which was charged on the 
properties from which there was dis- 
possession. In regard to rents payable 


to landlords, the defendant's ‘case before 
the Court was that he had paid the 
same in terme of the mortgage bonds and 
that the plaintiffs could not get credit for 


amounts payable as rents unless they 
„proved that payment was made by 
them, i ca NG, 


. 
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. + The Court of appeal below hasheld that 
the fact of dispossession or failure to put 
-the mortgagee in possession of a portion 
of the properties mortgaged was made out, 
but that at no time -within the long-period 
of 21 years alter the’ alleged dispogses* 
sion did the defendant take -any- step to 
require the mortgagor to give any addi- 
tional security for the mortgage®debt and 
did not sue for the mortgage “money. 
It was clear therefore that the mortgagee 
remained satisfied with the diminished 
security in his possession and ‘having 
acquiesced it was not therefore - open to 
him to claim interest in lieu: of the.rents 
and profits of the portion of the mortgaged 

properties of which he’ was not in posses- |: 
sion. The position indicated by the learned 
Judge in the Court below that’ the mort- 
gagee, if he-does not take steps in time, 
calling upon the mortgagor to furnish 
additional security by way of compensation 
and for the purpose ofre:mbursing himself 
to the extent of his loss, if any, the 
morigagee would be deemed to have 
acquiesced in the diminished security, and 
could not therefore claim interest on the 
mortgage money on account of dispossession 
from a portion of the mortgaged premises, 
is amply borne out by authority of the < 
decision of their Lordships of the Judicial 
Committee of the Privy Council in the case 
of Raja Partab Bahadur Singh v. Gajadhar 
Baksh (1). The question arising for con- 
sideration next is whether the contention 
of the defendant appellant in regard to the 
rents payable tothe landlords in respect of the 
mortgaged properties could be given. effect 
to. It appears to be in consonance with 
principles of justice, as also withthe 
equities involved in the case before us 
that the plaintiffs cannot get credit for any 
rent payable on account of the mortgaged 
properties which were not actuallv paid 
by them or the predecessor-in-title Dwarka 


Nath Ghose, by whom the mortgages in suit _ 


were executed. 


A further question requires considera- 
tion in viewof the cross-objection preferred 
by the plaintiffs-respondents in the appeal. 
It would appear from the direction given 
by the Courts below in the matier of 
accounting that the right of the mortgagors 
to get credit for the usufruct of the pro- 
perties in possession of the morigagee 
with interest thereon at the current market 
rate which the plaintiffs seek to redeem, 
has not been kept in view. In our judg- 


- (1) 24 A 521; 29 I A 148 (P O). 
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ment théré ban be ño doubt that it may 


be, found in the course of accounting that ` 


the several mortgages stood redeemed one 
by one, at different dates, in view of the 
appropriation of profits by the mortgagee 


so far as the properties in his possession 


were concerned, The possession taken up by 
the plaintiffs-respondents in this behalf 
in théir memorandum of cross-objections 
before thig Court has to'be accepted. Ia 


the above view of the case, the decree 
passed by the Court below requires 
modification, and we direct that a self- 


contained decree be prepared in this Court 
giving effect to our decision. f 

The plaintiffs’ suit is disposed of in the 
manner following: The plaintiffs are 
entitled to a decree for redemption. An 
"account is to be taken of the amount 
which the plaintiffs may have to pay to 
the defendant on the footing of the five 
mortgages mentioned in the plaint; the 
defendant has to account forthe usufruct 
or the profits out of the properties in his 
possession on the strength of those five 
mortgage bonds. Asto the rents payable 
to the landlords in respect of the mortgaged 
properties, the accounting will be on the 
basis that the plaintiffs are not entitled to 
get credit for any amount which has not 
sbeen paid by them or by their predecessor- 
in-interest, the original mortgagor, Dwarka 
Nath Ghose. Inorder to get credit for 
rents in respect of the mortgaged properties, 
the plaintiffs are to establish what amount 
was actually paid by ‘them or their pre- 
decessor-in-interest. and they will get credit 
for that amount, and not for the amount 
of rent which should have been paid by 


the defendant, as mentioned in the order ` 


portion of the judgment of the trial Court. 
The costs of the litigation up to the present 
stage, including the costs in the appeal and 
the cross-objection, will be awarded by 
the trial Court to the parties concerned, 
according tothe discretion of that Court. 
The appeal and the cross-objection filed by 
jhe respondents in this appeal are allowed 
to the extent indicated above, the decree of 
the Court below being modified. 
N. Decree modified. 
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ALLAHABAD.HIGH COURT 
Second Appeal No. 1097 of 1930 


October 12, 1933 
Bennat, J. 


-© HAR DAYAL SINGH ano orazrs— 


DeEFENDAs TS— APPELLANTS 
versus 

LAL NAURATAN SINGH AND craers— 
PLAINTIFFS AND DEFENDANTS—RESPONDENTS 

Agra Tenancy Act (II of 1901), ss. 4 C), 154— 
Transfer of Property Act (IV of 1882), s, 10—Sale 
of zamindar’s property—Vendor relinquishing sir plots 
in favour of vendee who gave the plots in perpetuity 
to vendors — Rent-free  grant~-Grant, if amounts 
onlu to grant of usufruct. 

Plaintiff's father K on December 12, 1914, 
bought some zemindari property from -R; father of 


defendant No. 5, andfrom defendant No. 5. The 
vendors gave a deed ofrelinquishment of sir plots 
in favour of the vendee. On the same date” the 


vendee executed a document granting certain Tights 
in certain plots of the sir landtothe vendors. The 
document showed that some of the sir plots were 


given perpetually tothe vendors and they and their | 


heirs were to remain in possession without paying 
rent and wereto cultivate these plots and enjoy the 
profits, but they were not entitled to transfer the 
plots to any oneexcept the vendee, and if they 


transferred to the vendee, the price would be Rs 500- 


and they were specifically forbidden to mortgage or 
sell to anyone else: - 


Held, that in accordance with the Agra Tenancy ' 


Act then in force, U. P, Act IL of 1901, this 


document created the right of rent free grantees in , 


the vendors, that is, they were entitled to hold 
without payment of rent, Section J0 of the Transfer 
of Property Act would not apply. The fact that the 


grant specifies that rent is not to be paid indicates ~ 


that the proprietary title in the plots does 
with the grantor The 
of the usufruct alone. 
S. A.from the decision of the Sub- 
Judge, Maiupuri, dated Aril 5, 1930. 
Mr. Baleshwari Prasad, foi the Appel- 
lants. 


remain 
grant amounted toa grant 


ents. 


Judgment.—This a second appeal on 
behalf of' a defendant against the concur- 
ring decree of two lower Courts, 
plaintif as zamindar brought a suit for a 
déclaration that the following two deeds 
are ineffectual and that the property in 
question consisting of certain plots within 
the zamindari of the plaintiff cannot be 
sold in execution of these decrees : — (1) 
A mortgage-deed of January 24, 1920, by 
Baji Lal, defendant No. 5, in favour of 
Brij Lal, father of defendant No, 1. (2) 


Mr. Krishna Murari Lal, for the Respond- ` 


The : 


= 


A mortgage-deed of May 13, 1919 by Ram. 


Sabai, father of defendant No, 5, in favour 
of defendant No. 1, Hardayal. 

The plaintiff states that his father Khushal 
Singh on December 12,1914, bought some za- 
mindari property from Ram Sahai, father of 
defendant No, 5, and from defendant No, 5, 
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Baji Lal. The vendor gave a deed of re- 
linquishment of sir plots.in favour of the 
vendee. On the same date the vendee exe- 
cuted a document granting certain rights 
in certain plots of the sir land to the ven- 
dors. The intérpretation of this document 
is in dispute. 

Tt is claimed on behalf of the plaintiff 
that under the terms of this document the 
rights which were given to the vendors 
prevent them from mortgaging the plots 
in question, and therefore the mortgages 
are ineffectual, and the decrees obtained 
on those mortgages cannot be executed. 
On the other hand the contention for the 
defendant-appellant is that the rights creat- 
ed were proprietary rights and that under 
s. 10 of the Transfer of Property Act, as 
the property has been transferred subject 
to conditions or limitations absolutely res- 
training the transferees from parting with 
or disposing oftheir interest in the property, 
the conditions or limitations are void. 
The relevant terms of the deed in ques- 
tion have been set out inthe judgment of 
the Court of firstinstance. This quotation 
shows that some of the sir plots were given 
perpetually to the vendors and they and 
their heirs were to remain in possession 
without paying rent and were to cultivate 
these plots and enjoy the profits, but they 
were not entitled to transfer the plots to 
any one except the vendee, and if they 
transferred to the vendee the price would 
be Rs. 500 and they were specifically for- 
_ bidden to mortgage or sell to anyone elce. 
1 consider that in accordance with the 
Agra Tenancy Act then in force, U. P. 
Act IL of 1901, this document created the 
right of rent-free grantees in the vendors, 
that is, they were entitled to hold without 
payment of rent. Actually they did not 
come under the definition of “tenants” as 
that definition states in s. 4 (5) that 
tenant does not include arent free grantee. 
Chapter 10 of that Act deals with the re- 
sumption of rent free grants, and the as- 
sessment of rent on some of such grants 
(s. 156.) It has not been shown that in 
creating a rent-free grant the provisions 
of 8.10 of the Transfer of Property Act 
would apply. Nocase isshown. Learned 
Counsel referred to the ruling reported in 
Gomti Singh v. Anari Kuar (1). This was 
a case where the owner of zamindari 
property executed a document which he 
called a tamliknama under which he made 
himself and his two wives joint owners 


(1) 118 Ind. Cas. 152; A IR 1929 All. 492; (1929) A 
LJ 880; Ind. Rul. (1929) All, 760. A 
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of his zamindari property and he introduc- 
ed the condition that neither he nor his 
wives could transfer any of the property, 
and the transfer could only be made by 
all of them jointly. 

It was held that the restraint on aliena- 
tion was absolute and that s. 10 of the 


Transfer of Property Act would apply. I - 


consider, however, that the present case 
is different’ because in theruling ¢he owner 
was dealing with zamindari property and 
he purported to create absolute restraints 
on alienation including his own powers of 
alienation. In the present case the grantor, 
the zamindar, has given a grant to the 


grantees, but the grant is not of zamin- _ 


dari property. On the contrary it is a 
grant of a few specific sir plots. The grant 
states that the plots are to be -held with- 
out the payment of rent. If there had 


-been an absolute transfer of the proprietary 


interest of the grantor in those plots, then 


there would have been no question. 
of the payment of rent because no 
proprietary interest in the plots would 


have remained to the grantor by virtus 
of which the question of payment of rent 
could arise. The fact that the grant 
specifies . that rent is not to be paid in- 
dicate to my mind that the proprietary 
title in the plots does remain with the 
grantor. For these reasons I consider that 


the finding of the two lower Courts was cor- ` 


rect although their finding was somewhat 
differently expressed.. They hold that the 
grant amounted to a grant of the usufruct 
alone. I consider that that finding is cor- 
rect and ihat the grant does not convey 
the proprietary title. What is created is 
a tenancy with the condition that rent is 
not: payable, and therefore the grantee be- 
came rent-free tenants. The matter of 
rent-free grants has been made more 
clear in the present Tenancy Act, Act IIT 
ot 1926, s. 183 lays down : 


“A rent-free grant means a grant of a right to hold 
the land rent-free by a landlord with or without 
consideration ” 


Section 184 lays down that where land . 


is held rent-free by a person who is 
not recorded as a proprietor, mortgagee 
or thekadar thereof, and in respect of 
which no liability for rent is recordedin 
the annual registers, the presumption 1s 
that it is held under a rent-free grant. 
ìn s. 186 there are certain cases where 
the 
rent-free is to be deemed to be held in 
proprietary right. But it isonly in those 
cases that such a presumption will arise 


Courts may declare that land held. 


y 
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otherwise it is clear that the Act draws a 
distinction between land held rent-free 
and land which is held in proprietary 
right. I consider therefore that the deci- 
cions-of the lower Courts were correct and 
I dismiss this second appeal with costs. 
Permission is granted for a Letters Patent 
Appeal. 

De +. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 93 of 1932 
February 21, 1933 
RANKIN, C. J. AND PEARSON, JJ. 
BANARASIDAS KHANDELWAL 

AND ANOTHER— APPELLANTS 

= versus 

ANRIGA DEBI AND OTHERS— RESPONDENTS: 

Administration — Suit against estate pending — 
Transfér- to Administration Judge, propriety of — 
Limitations—Partnership — Accounts suit—Plaintiff 
dead ~—‘Arbitrators -- Administration suit in the 
meantime-Order . for administration — Partnership 
account suit, whether should be stayed. 

When-an administration decree is made it is in the 
power of the Court to transfer to itself any suit that 
may be outstanding against the deceased’s estate. In 
most cages it is .better to have allthe questions 
affecting: the estate decided in one suit than to have 
theni decided in a number of suits, but when such 
procedure’ would ‘work obvious iojustice and fail 
altogether to produce economy in the administration, 
it should not be followed. 

R broŭght a suit for partnership accounts. R died. 
Executors were substituted. The suit was referred 
to arbitration. Award was made anda preliminary 
decree was passed. After taking accounts, an.award 


regarding the moniés payable by partners, reserving. 


only one=pointregarding interest to the decision of 
the umpire, was made. Mezenwhile in an administra- 
tion suitby ‘one of the executors, an order for 
administration of R's estate was passed. Soon after 
this order. a decree in accordance with the final award 
was passed in partnership account suit. R's daughter 
then obtained an order from Court that the partner- 
ship suit be stayed altogether and that all creditors 
must come in and establish their rights’ in administra- 
tion suit ; ; 

Held, that the stay of the partnership account suit 
should not have been granted. 

A. against an order of Ameer Ali, J. 
dated July 20, 1932. 

Messrs. A. K. Hoy and N. C. Chatterjee, 
for the Appellants. : 

Messrs. S. N. Banerjee and Khaitan, for 
the Respondents. | 
Rankin, C. J.—This is an appeal from an 
der made on July 20, last by my learned 

ther Ameer Ali, J., restraining the 
ellants Benarasidas Khandelwal and 
her from further proceeding with Suit 
. 2075-0f 1923. It appears that the appel- 
is are persons who were doing certain 
business in partnership with one Raghumull 
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Khandelwal and that Raghumull Khan- 


-delwal filed Suit No. 2075 of 1923 on July 


12, 1923, against the appellants asking for 
It does not appear 
that there were any partnership assets 
which required winding up, but the claim 
was that a large sum of -money would be 
due to Raghumull from the appellants if 
the accounts of the partnership transac- 
tion were properly taken. Some short time 
afterwards the appellants began a cross 
suit against Raghumull Khandelwal at 
Delhi, but this suit wasstayed. Raghumull 
died on September 5, 1926. I may say here 
that there is very little doubt that 
Raghumull died a rich man. He had a 
number of large assets, but he appointed 
some five persons to be. executors of his 
will, There was one Gopaldas Modi: there 
was one Dinanath; there was Hansraj his ` 
son-in-law, being the husband of his 
daughter Srimati Angira Debi; the widow 
had power to nominate an executor and 
she nominated herself; so that, at anyrate, 
there were five executors to administer the 
estate. ` 

“In the partnership suit with which we are 
concerned, the executors were substituted 
for the deceased plaintiff in October 1926 
and the suit came on for hearing as long 
ago as March 28, 1930, when by an order 
of Buckland, J., all disputes including the 
question of costs were referred to the arbitra- 
tion of Sir N. N. Sircarand,.two- Attorneys. 
Sir N. N. Sircar was to be the umpire and 
to begin with, he was to decide the terms 
ofthe partnership business and all the 
transactions entered into so that a preli- 
minary decree for accounts might be 
properly framed, and if there was any 
différence in the accountsto be taken under 
the preliminary decree between the 
Attorneys acting as arbitrators, then also 
he wasio act as umpire. First of all, with 
regard to the preliminary decree there was 
an award by Sir N. N. Sicar on May 29 
1930 which on June 12, 193, was confirmed 
by the Court which made a preliminary 
decree in accordance therewith. So this 
partnership suit had proceeded to a decree 
for partnership’ account. Thereafter the . 
arbitrators proceeded with the reference 
as to accounts. They differed on certain 
points; the matter was referred to the’ 
umpire and the umpire made a second 
award on December 8, 1930. That award 
was challenged by litigation on the part of. 
the executors up till March 1931 unsuccess- 
fully. In January 1931 there was a decree » 
passed on the second award. In January 
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- 1932 the arbitrators disposed of all the 


questions remaining on the accounts. except. 


ona, namely, what should be the basis of 


interest andthe period for which interést: 


swas to be allowed. h 

I understdnd that to mean whether the 
partners who had moneys belonging to 
the partnership in their hands in the 
course of the business were to be charged 
with interest or not. On that point the 
arbitrators could not agree and they re- 
ferred it to the decision of the umpire; but 

I am satisfied from their award that upon 
the decision of that matter a statement of 
account could be finally got out without 
difficulty. The arbitrators made their 
award stating the single matter which was 

to go to the umpire.. In the meantime since 
September 1926 much had been happening 

to the estate of Raghumull,. the deceased. 
Exactly how badly. it was managed we do 
not at the moment’ know. There is no 

- evidence before us that it will be insolvent 
in the sensa. that the creditors of this 
rich ‘ man will be unable to be 

. paid; but the executors 
considerably among themselyes for a long 
time oneis naturally inclined to think 
--. that in the end the estate will be insolvent. 
- ln any case on February 1932 a charge of 
“. mismanagement by one executor against 
~ another was sufficiently serious to result 
in a decree for administration against the 

< estate. It was made in a suit brought by 
the executor Gopaldas Modi on July 29, 1929, 
“and soon.afterwards on February 10, 1932, 

2 i -judgment in accordance with the award of 


Ta January. 29 was- passed in the partnership 


suit. It seems that the result of the 
decisions. of the umpire and of the ar- 
bitrators has been adverse to Raghumull 
Khandelwal, the original plaintiff, and his 
estate, and it was getting manifest that his 


partners, the defendants, namely the appel-. 


lants before us, were going to get the better 
of the partnership account. | h 
Gn June 8; a notice of motion was taken 
- out by the daughter of Raghumull Khan- 
-~ delwal—Siimati Anigra Debi—the wile of 
Hansraj—one of the persons who had con- 
sented to the order.made by Buckland, J., 
on March 28, 1930, asking that the partner- 
ship suit should. be stayed altogether. 
Apparently the intention of the motion was 
that stay should be made in the partnership 
suit in order that 


and his partners might be re-opened and 


dealt with in chambers in the course of. the. . 


administration suit. The learned: Judge 


G 
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having fought. 


all the matters which . 
bad been litigated between Raghumull- 
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has accepted that view. and-has : made tle. 


order. He has left considerable sympathy | 
wiih the creditors by which he see:ns to 


‘mean the partnérs ani he-says that the 


partnership suit” “has almost reached a 
conclusion and at the last’? moment this: 
application is made. The matter he says, 
isone of principle and the questionis , 
whether he ought to make an exception. 
ina he says that the principle is 
that S 
“once there is an effective administration decree all 
the creditora must come in and establish 'their 


rights in the administration. They must do 
it-much as in a liquidation or in an insolvency. 


Even if they have a decree they must prove 
it. If they have not got a decree they should 


not be allowed to proseei further`towards a decree 
against the executors alone. Whatever steps they take 
after the preliminary administration decree should 
be taken vis avis the body of creditors as a whole.” 

- I am afraid I have been. too many yeals. 
in this Court and too few years in the 
Chancery Division to undertake to explain’ 
throughly the present Chancery practice, 
in such matters; but ib is evident enough. 
that when an administration decree is made. 
itis in the power of the Coùrt to transfer to, 
itself any suit that may be outstanding 
against the deceased's estate. It is further. 
evident enough that in most, -cases‘it,.is - 
better to have all the questions affecting‘ 
the estate decided in one suifthan to havé - 
them decided in a number of suits, Aso. 
under an administration decree ib” mis 
possible to allow a creditor’ to’ take an, 
effective part in disputing the claim of other; 
persons claiming to be creditors. But ifan: 
illustration were required of circumstances ' 
in which the principle laid down by the; 
learned Judge would work obvious injustice | 
and fail altogether to produce economy. in - 
the administration, I think the present case 
affords it. To begin with, this was nota 
creditor's sujk ab all. Is was a suit filed by ` 
the testator himself, Raghumull Khandelwal..: 
It is quite true that he has got the worst of. 
itand thatthe appellants before us ware’ 
more successftl on the disputes about the 
account. a A 


A 


But this suit had been going on for three.. 
years before Raghumull died.. At. a time 
when, so far as we know, all these executors . 
were working together they all agreéd that asi 
the best way to take these partnershi~ 
accounts was by .a,somewhat. drast 
arrangement for arbitration under Sch. 
Civil Procedure Code -not ` that the s4 
was to be. stayed but that. it was to | 
proceeded with.as regards details in’ 3 
certain manier.: They were all agreed? 


“os 








4984 l 


' about it. Then:-the main questions were 
decided by June 1930 and a preliminary 


oes 


d^. 7# disposed, of several very important - 


< Other important“matters were 
a _d and* after Jitigation tke umpire’s 
SC. sua aw- + as embodied in a décree in 
_dantary lbg "Since then every matter 
except the sadrt, and I presume, simple 
matter of ginterest in this accouat appears 
to have heen cleared up: then because 
these executors had fought among them- 
selves the Uourt has thought it necessary to 
protect the “creditors by making an admi- 
f nistration decree on February 2, 1932, since 
1 when I may point out judgment has been 
obtained in the partnership suit on a 
certain number of points. It is said that 
“the Court on principle has no option but to 
bring these proceedings to an ‘end. : The 
learned Judge has not even made it a con- 
dition of his order restraining the defend- 
ants from proceeding’with the partne:sbip 
suit that there chould be in the administra- 
tion suit no re-opening of any matter 
‘which, had teen decided inthe partnership 
Suits Shr 
-Inemy: judgment, this is not 
regarded as a matter of principle but asa 


matterof pradfice and it is the duty’of the 
- Cot#t*to see ‘whichis the least expensive 
and#the least unfair way of having the 
issues that remain to be decided in the 
partnership suit determined. 
accept any 1igid principe as laid down 
by the learned Judge although they are 
very good unless ‘for practical purposes: 
In the present case it seems lo me entireiy 
wrong thatthe “benefit of the arbitration 
machinery should be taken away from these’ 
defendants + the 


whom he had sued. It seemsto me that if- 


leads “to ‘nothing but- considerable and“ 


unnecessary expense, if any charge ‘is to 
be made in the method by which that part- 
nership suit is to proceed. In my opinion 
the proper course for us “is to allow that 
anatter to come to conclusion very speedily. 
It judgment is obtained, the person 
obtaining the judgment would not be able 
tolevy upon the assets in the hands of the 
Court in the ‘administration 
-leave ahd without taking proper ‘steps: 
There‘is'no danget to be apprehended if 
the partnership suit w ere- allowed 10 go` on 
to judgment. Jt'appears to -me that that 
vould be the proper‘ sider . : MH 
Considering whether the‘reasonable order 
would be to- stay the partnership’ suit on 
terms, ‘that none’ Of Ahe matters which 
“were decided in the partnership suit should 
149—85 & 8G 
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to be- 


I do not 


ae 


partners of Raghumull 


suit without © 
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be re-opened, so that the little matter about 
interest should al me be determined in the 
administration suit, it seems to me that, it 
is inconvenient and unnecessary to doso. 
In these circumstances, it appears to me 
thit ihe appeal should be allowed, the order : 
of the Jearned Judge should be set aside 
and that the appellants should have their ` 
costs inthe appeal and also before the ` 
learned Judge. 
Pearson, J.—I agree. Wg ° 
D. Appeal allowed, 


NAGPUR JUDICIAL COMMIS- i 
SIONER'S COURT ` 

Second Civil Appeal No. 640- of 1939: - - 

July 31, 1933 a “Se 

; STAPLES, A. J: C. aa 

RAMA JADAM GUJAR - PLAINTIPR— ` 
~- ° APPELLANT | 
versus 


NATHULAL -DEFKNDANT - RESPONDENT 

C. P, Land Revenue Ast (IL of 1917), s 203s— - 
Mortgaye of house anl site with posseasion—Occu- ` 
pant parting with his righ's or showing intention of 
giving up claim to redeem property—Landlord's 
right of ‘re entry, if enures. : ka 

Although the fact that a house and site in the - 
abadi have been mortgaged with oossession would 
not give the landlord a right of re-entry as, long 
as the original occupant had not finally parted 
with his rights, still, when the occupant has 
either finally parted with his rights or shown ' 
an iatention of giving up all claims to redeem 
the property, then the transfer- is complete and. 
the landlord has a right of ré-entry. Bhagwan Veo 
Raghubir Dayal (2), referred to, : eS 


"5. O. A; from a decree of thé Additional’ . 


‘District Judge, Khandwa, dated August” 


19, 1930. 

Mr. S. B. Gokhale, for the Appellant. 

Mr. W. R. Puranik, for the Respondent. 
‘Judgment.—The appellant is the 
malguzar and lambardir of Mauza Mundi 
in the Khandwa 'lVahsil of the Nimar Dis-' 
trict, and hs brought’ a suit for possession’ 
of the abadi site and for a mandatory 
injunction for removal of astructure upon. 
that site. The suit was dismissed and’ 
an appeal preferred by ‘tha plaintiff Wasi 
also dismissed by the Additional District’ 
Judge. The plaintiff has now preferred 
this second appeal. The only question to 
be decided is whether the landlord basa 
right of re-entry. The facts of thé case. 
are somewhat peculiar. The site in dis- 
pute was admittedly granted to a ‘barber 
named Rama. Rama however executėd a 
posséssory mortgage deed, mortgaging his 
house and’ presumably also the site, in 
favour of the respondent in 1919 foy 


rae) 


Ks 
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Rs. 300. The mortgage contained a. con- 
dition of sale. The mortgagee took pos- 
session in 1926, but in December of that 
year he again- put Rama in possession, 
and it is contended that Kama is still 
in possession. The Couris below have 
found that the execution of a possessory 
mortgage isnot by itselfa transfer which 
entitles the landlord to take possession 
of the site, and, as Rama is still in occupa- 
tion of the house insuit, the landlord has 
no right of re-entry. 

Tam clearly of opinion however that 
this view taken by ‘the lower Courts is 
wrong. There is no doubt that a mort- 
gage isa transfer and, although as held 
in Labchand v. Daryasingh (1) the fact 
that a house and site in the abadi has 
been mortgaged with possession would not 
give the landlord a right of re-entry as 
- Jong as the. original occupant had not 
finally parted with his rights, still, when 
the occupant has either finally parted with 
his rights or shown an intention of giving 
. up all claims to redeem the property, 
then the transfer is complete and the 
landlord - has a right of re-entry. For 
this view I would refer to the other.case 
cited by the lower Appellate Court Bhag- 
wan V. Raghubir Dayal (2) which appears to 
have been misunderstood by the Judge of 
that Court. ln the present case there can 
be no doubt that, although Rama_ is 
actually in occupation of the site, he has 
clearly parted with all rights over it and 
is only a tenant of the mortgagee, the res- 
pondent Nathoolal. ae 


The facts may be briefly stated to make’ 


the position clear. Rama executed a 
mortgage infavour of Nathoolal on March 
12, 1919. It was a possessory mortgage, 
but subsequently Rama was again in pus- 
session as a tenant ona monthly rent of 
Rs, 2 and he executed a rent-nate.on 
December 13, 1922, in favour of Nathoolal. 
That note is on recoid as Ex. D-1. Rama 
failed to pay rent and Nathoolal filed a 
suit, Civil Suit No..51 of 1924, against 
him praying for a decree for arrears of 
rent, for possession of the house and for 
costs. Nathoolal obtained possession in 
1926, but he again let out the house to 
Rama. Ivisclear then that even though 
Rama may be in actual occupation of the 
house he is only a tenant-at-will and 
has no rights overthe house, the owner 
being Nathoolal. From the rent-note 
(Ex. D-1) itis clear that Rama has given 
(1) 82 Ind. Cas. 1036; A I R 1925 Nag. 204, 
- (2) t6 ind. Cas, 763; A I R-1925 Non ee 
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up all rights of redemption and has 
acknowledged Nathoolal as tihe. owner. In 
the circumstances it is clear that. there’ - 
has been a complete transfer and thatthe | 
landlord has therefore a right of 1e entry. 
The view taken by the lower Courts is 
incorrect and I therefore set aside the 
decree of the lower Appellate Court and 
instead pass a decree for ‘possession in 
favour of the plaintiff-appellant. Costs 
of the appeal in both Courts and of the 
suit will be borne by the defendant-res- - 
pondent. 

N. Decree set aside. ` 


BOMBAY HIGH COURT : 
First Civil Appeal No. 375 of 1928 
Sep ember 11, 1933 
BAKER anv N. J. Wania, Jd. 
BHAGIRTHIBAI PATLOO CHAVAN 
i AND OTHERS—A PPELLANTS 
8 g LETSUS - 
APPA DADA SHINDE—RESPONDENT 
Limitation Azt (1X of 1998), Sch. I, Arts.. 141,119 
—Suit for possession as adopted son on death of 
Hindu widow—Limitation for suit—Time, when 
begins to run. 
A suit 


3 


for a ceclaration that plaintiff “is the- 
owner of certain property on the death of a Hindu — 
widow on the strength of his adoption and for 
possession of it, is governed by Art. 141, Limitation 
‘Act; as Art. 119 applies only toa suit under `s. 42, 
Specific kelief Act, for a declaratory decree that an 
adoption is invalid or did nct take place, Time 
begins to run from the date of the widow's death. 
Kalyandappa v. Chanbasappa (1), applied. 
Mr. W. B. Pradhan, for thè Appellant. 


Mr. S. Y. Abhyankar, for the sespond- 


ent. 5 

Judgment - This appeal raises ə difficult 
point of law. There is not much dispute 
as to the facts. The plaintiff, alleging 
himself tobe the edop:ed son of one Dada 
Tukaram Shinde, sued for a declaration 
that he was the owner of the suit property 
and for possession of it. The First Class 
Subordinate Judge of Setara awarded the 
plaintiff's claim. ‘Ihe defendents appeal. = 

The p.aiutitt alleges that he is the adopt- 
ed son uf deceased Dada Tukaram Shinde, 
being adopted by his widow Savitri on 
June 10, 19u]. Defendant No. 1, Lakshmi, 
is the mother of Dada. Defendants Nos. 27 
and 3 are her daughters. Defendant No. 4, 
is a son adopted by Lakshmi, the widow 
of Tukaram, efter the death of Savitri. 
Defendant No. 5, Ganu, is an illegitimate 
son of Tukaram. Defendants Nos.6 and 7 
are persons in possession. The adoption 
was denied, but in appeal the learned, 
advocate forthe appellants admits that he 


1934 
cannot dispute the factum of the adoption, 
which is supported by an adoption deed 
Fix, 55, p. 47, registered, an 1 by Ex. 56, dated 
October 27, 1901, which is an application of 
Savitri to the revenue antho-ities that 
she has adopted the plain'iff and that his 
name should be eniered in her place in the 
patilki watan register. It was suggested 
that Savit wasa minor at the date of the 
adoption and not capable of under- 
standing the nature of her act, but that 
argument has not been pressed, and in 

_ view of the application by Savitri, Ex. 56, 
in her own name, she seems to have been 
a major in 1901, the year of the adoption. 
In addition to this there is evidence to 

“which the Subordinate Judge has referred, 
and it may be taken that the plaintiff was 
adopted by Savitri on June 10, 1901. 
Prior to this, on August 16, 1899, Lashmi, 
as guardian of her minor daughter-in-law 
Savitri, had made a statement before the 
revenue authorities nominating Ganu, son 
of her husband's mistress, to officiate for 
Savitri. Savitri's husband was an eight 
annas shirerin the patilki watan, and on 
his death as the widow of the last male 
holder Savitri’s name was entered in his 

stead, and a deputy had to be appointed 

“and Ganu was accordingly adopted as 
deputy of Savitri for ten years from Sep- 
tember 15, 1899, to September 14, 1909, or 
till the minor Savitri attained majority if 
this happened earlier, Ex. 42, p. 45. 


After the adoption, by Ex. 56, as already 
mentioned, Savitri applied that- the plaint- 
iff’s name should be entered as her deputy 
instead of Ganu. This was on October 27, 
1901, but the revenue authorities refused 
to make this alteration, because no report 
had been made to the Collector of the 
adoption under s. 34, Watan Act, and she 
was asked to produce the certiticate of a 
Civil Court. 
1903, Ex. 57, p. 50. The watan register 

-remained unaltered; the eight annas share 
of Dada Bin Tukaram being entered in 
the name of his widow Savitri, Ex. 33, p. 39. 
Ganu, defendant No. 5, objected to the 
name of the plaintiff being entered in the 
“watan register. He was given a notice to 
appear on March 31,1902, Ex. 36, p. 40, 
but nothing was done, and the name of the 
adopted son was not entered. It appears 
that the plaintiff made an application tothe 
Civil Court under Regulation VIIL of 1827, 
Ex. 20, which he withdrew, and it was 
_ dismissed on August 9, 1904. Thereafter 
Savitri continued in possession of her hus- 
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band's property. Qanu continued to offi- 
ciate as patil till 1909, but the learned 


Subordinate Judge has found on the evi- 
dence that Savitri's possession was in pur- 


‘suance of an agreement between her 


and the plaintiff, and that the plaintiff 
lived with her, and he also. held that there 
was no interference by Savitri with the 
rights of the adopted son inasmuch as she 
did not deny the adoption till her death, 
which occurred in 1917. It has been con- 
tended that the objection by Ganu in 1902, 
was an interference with the rights of the 
adopted son, and that limitation under 
Art. 119, would run from that date. But 
the principal point which has been pressed 
in appeal is that on the death of Savitri in 
1917, the plaintiff asked to have the lands 
entered in his name, and was opposed by 
Lakshmi, and after inquiry the Dis- 
trict Deputy Collector refused to enter the 
plaintiff's name in the Record of Rights on 
February +, 1918, Ex. 31, p. 37. This has 
not been referred to by the learned Sub- 
ordinate Judge. Thisis a clear interfer- 
ence with the rights of the adopted son, 
and the question in this appeal is whether 
the present suit, which was brought in 
December 1926, is barred by Art, 119- 
Limitation Act, or whether, as held by the ` 
learned Subordinate Judge, the plaintiff 
had 12 years within which to sue from the 
date of Lakshmi’s death in 1917, and ulti- 
mately this question resolves itself into 


- this whether the ruling of the Privy Coun- 


cil in Kalyandappa' v. Chanbasappa (1), 
applies to Art. 119 as well as Art. 118, 
or to Art. 118 only. This is a point 
of some difficulty, and has been argued at 
considerable length. Kalyandappa v. 
Chanbasappa (1), is a case under Art. 118, 
Limitation Act, and it is contended on 
behalf of the respondent that it will not 
apply to a suit under Art. 119, asthe pre- 
sent suit is. The learned Advocate for the 
appellants has relied on Ninjawa v. 
Ramappa (2), in which it was held that 
Art. 119, Limitation Act, applies to-a suit 
to obtain a declaration that an adoption is 
valid, and there areno wordsin it making 
it applicable to a suit for a declaration that 
an alleged adoption did take place. 

That view, however, was subsequently 
modified in Laxmana v Ramappa (3), where 

(1) 79 Ind. Cas.971; A I R1924 P O 137;511 A 
220; 43 B 4:1; 22 A L J 508; 46M LJ 598; 28 GW 
N 666; 26 Bom L R 509; (1924) M W N 411; 38 M L 
T111; 20 L W109; 110 J181; 190 & ALR 
llil; LR5A (PO) 97; LOW N 553 (PR. O.), 

(2, 26 B 9t; 5 Bom L R 708. 

(3/32 B 7;9 Bom L R 1054. 
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Bhashyam Ayyangar, 
the suit was barred under Art. 119, Sch. II 
to the Limitation Act. It is contended that 
all these decisions are still good law, and 
they are only decisions under Art. 119. 
The view of the majority of ihe Bench in 
the Madras High Court 1s based to some 
extent on Shrinivas v. Hanmant (6), which 
was a case under Art. 118, and was over- 
tuled by the Privy Council in Thakur 
Tirbhuwan Bahadur Singh v. Rameshwar 
Bakhsh Singh (7) - vide Doddawa v. Yeliawa 
(8). Now although Kalyandappa v. Chan- 
basappa (1), is a case under Art. 118, it is 
contended by the respondent that it applies 
to Art. 119. AJ] the earlier decision under 
Art. 118, are now ovenuled by Katyandappa 
< V. Chanbasuppa (1), and if it is held that that 
decision applies also to Art. 119, Ningawa 
v. Ramappa (2), and the majority decision 
in kainumasari v. Akilandam (5), aie no 
longer law. In Kalyendappa v. Chanba- 
` appa (1), the Privy Council held that 
Art. 118, Limitation Act, applies only to 
a suit under s. 42, Specific Relief Act, for 
(4) 28 B 720; 4 Bom L R 518, : 
(5 26M 291, 
(6) 24 B 260; 1 Bom LR 799, 
. _ (7) 28 A 727; 331 A 12€: 9 OO 37: WOW N 
1065; 8Bom Lk 722; 16 ML J 440;3A L J 695; 
40L4 405;1ML 1 265 (P, 0}. i 


(8) 67 Ind, Ces. 134; A I R 1922 Bom, 223; 46 B. 
776; 24 Bom L R 158, 
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an adoption 
invalid or did not take place, and the art 
cle-applicable to a suit by a reversioner fi 
possession of immovable property on tl 
death of a Hindu female is Art. “141, eve 


_if it is necessary to decide in the suit -wh 


ther an adoption was or was nat vali 
The judgment of the Privy Council pr 
ceeded on the difference between the worc 
of the old Art. 129, Limitation Act-« 
1871 and the Arts. 118 and 119 under ił 
Acts of 1877 and 1908, and it was held th: 
while the words used in the Act of 187 
had no technical meaning, and were treat 
ed as expressing popular language, i 
the Acts of 1877 and 1908 the matter ; 
otherwise. 

The words “a suit to obtain a declari 
tion’ are terms of Article and relate back t 
the Specific Relief Act passed in the sam 
year, 1877, as the Indian Limitation Aci 
and have reference tos. 42, Specific Relie 
Act. Now, although the illustration giver 
(f), to s. 42, and the remarks on p. 426, a 
to the awkward results which would follor 
by holdiig that a suit for a declaratio 
that an adoption is invalid must be brough 
within six years of the knowledge of th 
plaintiff, have no doubt reference t 
Art. 118, still Art. 119, is in identical terms 
s0 far as regards the declaration, the cul: 
difference being as to the period from whiel 


.limitation is to be counted, which in th 


case of Art. 119, is when the rights of th 
adopted son are interfered with. As, there 
fore, the decision of the Privy Council over 
ruling ihe previous decisions of all thi 
High Cotirts on the question is based c] 
these specific words ‘a suit to obtain : 
declaration;” I cannot see any reason wh: 
a distinction should be made betwee 
Art. 118 and Art. 119, in a suit like th 
present, where the plaintiff sues to reecve: 
possession of property on ihe death of : 
Hindu widow on the strength of his adop- 
tion. The facts of the present case are o: 
a very peculiar nature. Ordinarily Speak 
ing, the plaintiff would have been entitlec 


‘to possession as adopted son from the date 


of his adoption. But owiog to an arrange 
ment with his adoptive mother her name 
continued in the watan register, and she 
Was in possession of the watan property anc 
other property till her death. The learnec 
Subordinate Judge has found on the evi 
dence that this arrangement is proved anc 
this finding appears to be ‘correct at 
there is no evidence worth the name tc 
contradict it. Therefore, the plaintiff 
right to claim compensation arose on ihe 
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~ death of the widow in 1917, aud if Art. 119, 
does no; apply, then the article applicable is 
Art. 141. In view of the fact that the old 
Art. 129, Limitation Act of 1871 has now 
been replaced by Aris, 118 and 119, both 
of which use the same word “ declaration,” 
I am of opinion ihat the ruling of the 
- Privy Council which applies to Art. 113, 
would apply to Art. 119, also, and, there- 
fore, Art. #119, does not apply to the pre- 
sent case, and, therefore, the plaintiff's suit 
is not barred by limitation. 

The result is that the decree of the lower 
Court will be confirmed, and the appeal dis- 
missed. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Second Civil Appeal No. 390 of 1932 
ah April 26, 1933 

Mitte AND HenpDsrsoy, JJ. 

MONOMOHAN ROY CHOUDHURY— 
APPELLANT < 


VETSUS 
BHUPAL CHANDRA ROY CHOUDHURY 
ANU OTHERS— RESPONDENTS 

Provincial Insolvency Act (V of 1420), ss 4, 75— 
Dismissal of claim under s. 4 Appeal under s.75— 
Competency of—Question ofjtitle raised and claims 

sa preferred — Decision of the questions—Procedure. 

The dismissal of a claim under s, 4, Provincial 
Insolvency Act, really tantamounts to a decision 
under s.4 andentitlesthe claimant toan appeal 
under s. 75 read with Sch. lof the Act, 

Where questions of title are raised and claims are 
put in, the questions may be decided by the Jnsolv- 
ency Court cr ifthe Court thinks that it is not 
expedient that the Insolvency Court should decide 
it, then it may proceed under s. 4 (3) of the 
Act. 


8. C. A. from an original order of the 
District Judge, 24-Pargannas, dated Au- 
gust 29, 1932. 

Messrs. Amarendra Nath Bose and Ram- 
endra Mohan Mazumdar, for the Appel- 
lant. 

Messrs. Hiralal Chakravarty and Nripal 
Chandra Roy Choudhury, for the Respond- 

“ents, 

Mr. Pran athanath Mitter, for the Credi- 

tors. 


Mitter, J—This is an appeal from an 
-order made by the District Judge of 24- 
Parzannas dated August 29, 1932, purport- 
ing apparently to have been made under 
8. 4, Provincial Insolvency Act V of 1920. 
The appeal is on behalf of one Monomohan 
Roy Choudhury, the claimant who made an 
application on April 11, 1932, claiming 
certain plotsas belonging to him which 
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had been included in the mortgage executed 
by the insolvent in favour of the Ghoses. 
In that petition he alleged in para. 3 that 
the entry of the dags Nos. 467, 468, 471, 
463, 461 in Khatian No. 38 is incorrect; that 
the appellant was entitled to. those dags 
Nos, 467, 468 and 471 in their entirety and 
half of dags Nos. 463 and 464, and that 
they are wrongly recorded in Khatian 
No. 38. „He prayed tothe Insolvency Court 
to inquire into the matter after taking 
evidence and after obtaining a report from 
the Receiver in insolvency. On that appli- 
cation the learned Judge directed an 
inquiry by the Receiver, After the Receiver 
had submitted his report the learned 
Judges passed an order to the following 
effect: 

“The properties may be sold with a declaration 
that one Monomohan Roy Choudhury alleges that he 
has title and possession in respect of dags Nos 467, 
468,471 and half of Nos. 465 and 464 which are 
recorded in the name of the insolvent of the Khatian 
of Mauza Bilkazala, The claim is not maintainable 
under s. 4, Frovincial Insolvency Act, and is therefore 
dismissed.” 


Against this order the present appeal has 
been brought and a preliminary objection 
has been taken to the hearing of this 
appeal by Mr. Chakravarty who appears for 
the Receiver on the ground that no appeal 
lies asthis order merely purportsto be an 
order under s. 4 (3) of the Act and it is really 
no decision by the District Judge with 
reference to questions of title, priority, 
etc., as is contemplated by the provisions of 
s. 75 read with Sch. I of the Act. On the 
other hand it is contended on behalf of 
the appellant that the learned Judge has 
really dismissed the claim of the appel- 
lant as being not maintainable under 
s. 4, Provincial Insolvency Act The order 
seems to us to be ambiguous and the 
contention of the respondent might have 
been right asto what the true meaning of 
the order is but from the last few words 
of the order which we have quoted, it is 
clear that the Judge holds that the claim 
is not maintainable under s. 4. Be that 
as it may the preliminary objection cannot 
be allowed to prevail, for in our opinion 
the dismissal of the claim under s. 4 really 
tantamounts to a decision under s. 4 of the 
Act and entitled the appellantto an appeal 
under s. 75 read with Sch. I ofthe Act. 
The preliminary objection must therefore 
be overruled, 


It appears clear that the petitioner's 
petition does raise questions of title as be- 
tween the insolvent and the mortgagee. On 
the onehand the contention .of the mort. 
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pegee is that these dags are situated within 
the estate and are covered by the mort- 
gage inhis favour. Contention tothe con- 
trary ismade by the claimant appellant 
that they do not form part of the insolvent’s 
estate and are outside the mortgage. This 
is a question which may be decided by the 
Insolvency Court or if the Court thinks 
that it is not expedient that the Insolvency 
Court should decide it, then it, may proceed 
under s. 4 (3) of the Act. That is a matter 
which isentirely within the discretion of the 
District Judge who may exercise his dis- 
cretion if hethinks it necessary when the 
case goes back tohim on remand. The 
result is that the order of the District Judge 
is set aside andthe case is sent back to 
him for re-hearing of the matter in accord- 
ance with the observations which we have 
made. The costs of this appeal will be paid 
by the Receiver out of the estate. 
The hearing-fee is assessed at one gold 
mohur.” : 

Henderson, J.—I agree. In view of the 
words used by the learned District Judge 
it certainly might be held that he had 
inquired into the claim ofthe appellant and 
dismissed it. 


N. Case remanded, 


CALCUTTA HIGH COURT 
Second Civil Appeal No. 1415 of 1930 
July 22, 1932 
Moxergst, J. 

SITABUDDIN BISWAS— DEFENDANT 
—APPELLANT 
versus 
BEHARI LAL MONDAL— PLAINTIFE 
— RESPONDENT 

Landlord and tenant—Landlord treating tenant as 
trespasser— Notice to eject given merely because of 
entry in settlement records— Suit for ejzectment before 
expiry of period of  notice—Maintainability of— 
Decree in favour of landlord, if to be passed 

Where the plaintiff treats the defendant as a 
trespasser and gives notice to quit merely because 
of an entry inthe Settlement Record-of-Kights to the 
effect that the defendant had certain zightsas tenant, 
if itisfound that the defendant is not entitled to 
remain on the land asa tenant, then the Court will 
be perfectly justified in making a decree in plaint- 


iff's favonr, even if thesuit for ejectment is filed 
before the expiry ofthe period of notice, 
A. against appellate decree of the 


District Judge, Murshidabad, dated Febru- 
ary 13, 1980. 
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Mr. Urukramdas Chakrabarty, for the Ap- . 
pellant. ` 

Mr. Rupendra Kumar Mitter, for the Res- 
pondent. 

Judgment.—The suit was instituted by 
the plaintiff for ejectment of the defendant 
on declaration of his own title and for 
mesne profits. It was instituted on the _ 
allegation that the defendant was a 
trespasser. For greater safety, hgwever, the 
plaintiff had chosen to serve a notice on 
the defendant giving him time till the Chait 
31, 1335, to vacate. This he did because 
of an entry in the settlement record-of- 
rights in which it had been stated that the 
defendant was a Korfa tenant with oc- 
cupancy right. Defendant pleaded that he 
held thesuit lands in Korfaright at ajama 
of Rs. 9-12-6 under the plaintiff and that > 
he had acquired a right of occupancy to 
the jote by custom. The trial Court over- 
ruled both the pleas taken in defence and 
decreed the suit. Onappeal preferred by 


. the. defendant the District Judge upheld the 


decision of the trial Court. As regards the 
question of notice, the argument that has 
been advanced before me is that the suit 
was insiituted before the expiry of the 
date mentioned in the notice and inasmuch 
asthe plaintiff asked the defendant to 
vacate by the end of Chait, 1335, it should- 
be held that the defendant was occupying 
under the leave and license of the plaintiff 


< and that therefore the plaintiff had noright 


toinstitute the suit before the expiry of that 
date. So far as this matter is concerned, it 
is perfectly clear that no question of leave 
and license can arise in this case. 


The plaintiff treated the defendant as a 
trespasser, and it was merely because there 
wasan entiy in the settlement record-of 
rights to the effectthat the defendant had 
certain rights as a tenant, that this notice 
had been given. Ifit be found that the 
defendant is not entitled to remain on the 
land asa tenant, then the Court would be 
perfectly justified in making a decree in 
plsintifts favour. In any case, on the data 
that decree was passed by the trial Court, 
no question ofany leave or license could 
arise, because the date fixed in the notice 
had expired long before. So faras the 
question of the defendant’s right to remain 
on the landis concerned, the trial Court 
went into it very carefully and recorded a 
finding against the defendant. The learned 
District Judge has not dealt with this matter 
at all with any degree of clearness in his 
judgment. All that he intended to find 
may be gathered from one single sentence 


iat) 
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in his judgment which runs in these words: 
“Jt is true that the record-of-rights shows defendant 
asa Korfa raiyat, but it is manifestly wrong ` 
There the learned Judge was evidently 
referring to the fact that the defendant ina 
previous written statement had claimed to 
hold the land not under the plainiiff but 
under the Midnepore Zamindari Company, 
whereas the record wasto a different effect. 
Be that as it may, ihis question has not been 
properly determined by the District Judge. 


I therefore allow the appeal and send the 
case back to the lower Appellate Court on 
remand, only in order that the defendant’s 
right to remain onthe land may be deter- 
mined upon the evidence on the record. 
No other question will be allowed to be 
raised nor any other question will have to 
be decided. On the suid question only, the 
Oourt will proceed to make its order in this 


case. Costs of this appeal will abide the 
result, 


N. Case remanded. , 


CALCUTTA HIGH COURT 

Second Appeals Nos, 1883 to 1889 of 1931 

August 24, 1933 
Gua AND BARTLEY, JJ. 
HABIBULLA GAZI—APPELLANT 
versus g 
ANANDA CHARAN KAJURI AND OTHER 
— RESPONDENTS 

Bengal Tenancy Act (V1IL of 1885)—Rent suit 
against registered tenant of permanent tenure— 
Defendant completely representing tenancy—Tenant 
mutawalli of wakf but not described as such in suit— 
Decree, if effective—Civil Procedure Code (Act V of 
190°), O. XLI, r. 27—Reception of additional eri- 
dence in appeal—Right decision not affected— 
Interference in second appeal— Propriety of. 

Certain reat decrees were passed against the re- 
gistered tenantin respect of a permanent tenure, 
This tenant who was the mutawalli of a wagf estate 
created by his father, fully represented the tenancy 
so far asthe landlurds were concerned. He was 
sued as the tenant responsible for payment of rent 
due in respect of the tenancy which, according to the 
case of the contesting defendants, appertained to the 
wagf estate of which he wasthe mutawalli: 

Held, that the fact that he was not described as 
the mutawalli was immaterial as he completely 
represented the tenancy and the decrees passed 
against him were effective rent decrees and sales held 
in pursuance of those decrees were siles in execution 
of rent decrees as contemplated by the Bengal Ten- 
ancy Act 

Where the reception of additional evidence in 
appeal does not affect the right decision of the ques- 
tion before the Court and does not thereby vitiate 
its decision, the High Court will no} interfere in 
second appeal, 
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S. A. against the decrees of the Sub- 
Judge, Khulna, dated February 28, 1931. 

Messrs. Syed Nasim Ali and Radhicaran~ 
jan Guha, for the Appellant. 

Messrs. Brojolal Chakravarti, Panchanon 
Ghosal and Mookunda B. Mallick, for the 
Respondents. 

Judgment. : 

In Second Appeals Nos. 1888 to 1888. 

The plaintiffs inthe suits out of which these 
appeals have arisen, prayed for khas posses- 
sion of the lands in suit, on declaration of 
their title to thesame. Halves of the lands 
cover the subject-matter of the suit in which 
Second Appeals Nos. 1884, 1885 and 1887 
have arisen while the other halves were 
covered by suits giving rise to Second 
Appeals Nos. 1883, 1856 and 18988.” The 
claims made by the plaintiffs in the suits 
were resisted by the contesting defendants; 


-whose case was that the plaintiffs were not 
‘entitled to get khas possession of the lands 


in suit. According to the defendants the 
decrees in execution of which the lands in 
suit were purchased by the plaintiffs were 
not rent decrees, and the sales held in exe- 


-cution of those decrees were not rent sales, 


and did not pass the tenures to which the 
lands in suit appertiained. The defendants 
further contended that they had protected 
interests in the lands in suit, and their - 
interests were not affected by the sale of 
the tenures. l 

The Court of first instance dismissed the 
suits giving rise to Second Appeals 
Nos. 1584, 1885 and 1889 on the ground 
that regard being had to the proceedings in 
execution of rent decrees obtained against 
Mafijuddin in which there was an amend- 
ment of the decree sought -to be executed, 
the amendment having been ultra vires, 
it rendered the sale in execution of the 
decree a nullity. There was, therefore, no 
sale under the law, in which the plaintiffs 
could be said to have purchased the lands 
in suit. The decision come to by the trial 
Court was reversed on appeal, and the 
learned Subordinate Judge in the Court of 
appeal below held on the materials hefore 
him, that the amendment made at the 
instance of Mafijuddin against whom the 
decree for rent was obtained, had not the 
effect of making the sale in execution of 
the decree a nullity. Onthe merits of the 
cases, the Court of appeal below came to 
the conclusion on evidence before it, that 
the defendants had not established that 
they had protected interests in the lands 
in suit, and passed decrees for khas posses- 
sion against the contesting defendants. 
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_ The position which is clear from the 
judgments of the Courts below isthat rent 
decrees were passed against Mafijuddin, 
the registered tenant in respect of a 
permanent tenure; and this Mafijuddin 
who was the muttawali of a wakf estate 
created by his father, fully repre- 
sented the tenancy in question, so far as 
the landlords were concerned. Mafijuddin 
was sued as the tenant responsible for pay- 
ment of rent due in respect ofthe tenancy 
which according to the case of the contest- 
ing defendants, appertained to the waqf 
estate of which Mafijuddin was the mut- 
tawalli, If the tenancy was represented 
by Mafijuddin, asit was the case, upon 
the findings arrived at by the Court of 
appeal, below, the tenancy passed at the 
saleheld in execution of the decrees for 
rent payable by Mafijuddinin respect of 
the same. The fact that Mafijuddin was 
not described as the muttawalli, was of no 
consequence, seeing that the tenancy was 
completely represented by Mafijuddin. The 
position created by Mafijuddin’s own acts, 
he having been anxious to have the decree 
for rent executed against him asthe mutta- 
walli, could not change the nature of the 
rent decree passed against him represent- 
ingthe tenancy. In the above view of the 
cases, the suits in which Second Appeals 
Nos. 1884, 1885 and 1887 und the other suits 
giving rise to Second Appeals Nos. 1883, 
1886 and 1888 stand on the same footing. 
The decrees for rent obtained by the land- 
lords against Mafijuddin, without the addi- 
tion of the deseriplion muttaualli, were 
effective rent decrees, and the sales held in 
pursuance ofthose decrees were sales in 


execution of rent decrees as con- 
templated by the Bengal Tenancy 
Act. The sales held, passed the 
interest of the contesting defendants 


unless it was in the nature of protected 
interest which could not be avoided by 
purchases in the position of the plaintiffs 
in the different suits in which these ap- 
peals have arisen. So far asthe nature 
of the interest of the contesting defendants 
were concerned, the Court of appeal below 
has on a review of the materials on the 
record come to the conclusion on facts 
that the contesting defendants in the suit 
hid failed to establish their case before 
the Court that they had any interest which 
could be called protected interest under 
the law, in any portion of the lands in 
suit, excepting so much of the C. S. Plot 
‘No. 1707 as is covered by P. 8, Plot 
No, 104, The. above exception relates to 
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the lands in suitin which Second Appeals 
Nos. 1885 and 1886, have arisen. 


The conclusion based on findings of fact 
arrived at by the Court of appeal below 
could not be challenged; but it was argu- 
ed in support of Second Appeals Nos. 1884, 
1e85 and 1887, that the lower Appellate 
Court having reversed the decision of the 
trial Court on a preliminary point, should 
have sent the case back to thee Court of, 
first instance for decision on the merits, 
In view of the connection of the different 
suits before the Court with each other, and 
regard being also had to the position that 
the evidence on the record was complete 
in regard to all the cases, no useful pur- 
pose could have been served by directing 
a remand and we are convinced that the 
procedure was correct, regard being had 
to the facts and circumstances of the cases 
before us. The conclusions arrived at by 
the Court of appeal below on the evidence 
before it appear to us to be unimpeachable 
in second appeal. 


A point was raised in support of the 
Second Appeals Nos. 1884, 1835 and 1887, 
that there was no justification for the 
Court below in the matier of reception of 
additional evidence at the appellate stage. 
It appears that records 
proceedings were befvre the Court, and 
parts of those records were admitted in 
evidence and marked as exhibits by the 
lower Appellate Court. All, th's was done 
with a view to ascertaining the real posi- 
tion so far as the so-called amendment of 
the decree for rent passed against Mafijuddin 
in which he was not described as the mutta- 
walli. Inview of the decison arnved at 
by us on the question of the representation 
of the tenancy in question by Mafijuddin as 
indicated above, we do not atiach any 
importance to the state of things showing 
clearly that it was at M.fijuddin’s instance 
that the amendment of the description was 
made by the Court executing the decree 
forient. In our judgment the reception of 


à 


r% 
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in execution — 


additional evidence of the nature mentioned ~ 


above, did not vitiate the decision of the 
lower Court in any way, and we are not 
also of opinicn that the additional 
evidence referred to by the Court below 


could afiect the right decisiin of the ques- - 


tion of representation of the tenancy in 
question. The result of the conclusion 
arrived at by us, on the question raised in 
support of the appeals is thatthe appeals 
fail, and are dismissed with costs to the 
plaintifis-respondents, The hearing fee ig 


~ 
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assessed at 1 gold mohurin each of the six 
appeals. A 

S. A. No. 1889.—This appeal has arisen 
out of a suit for rent, in which the ques- 
‘tion in controversy between the parties 
concerned was whether the relationship of 
landlord and tenant existed as between 
the plaintiffs and the defendants in the suit. 
The question so raised was dependens on 
the dec:gion on the question of title to the 
landsin respect of which rent was claimed, 
as raised in the suits out of which Second 
Appeals Nos. 1883 and 18:8 of 1931 arose. 
In view of our decision in those appeals 
and regard being had to the concurrent 
findings of fact arrived at by the Courts 
below against the plaintiffs-appellants to 
this Court, this appeal must be dismissed; 
and we direct accordingly. There is no 
order as to costs in this appeal. 


N. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Application No. 105 
of 1933 
October 4, 1933 
SUBHEDAR, A. J. ©. 
MURLIDHAR SITARAM — Dsrenpant 
— APPLICANT 
versus 


VITHAL DAJIBA —PLAINITFR—NON- 


APrPLICANT 

Civil Procedure Code ‘Act V of 1908), O. IX, 
r. 9,0. X, r. 4—Plarntiffs Pleader filing reply and 
application for amendment—lleader expressing 
inability toctate further pleadings - Dismissal of 
suit—Subsequent restoration of suit, legality of — 
Or ler of dismissai, if ultra vires—Good grounds for 
restoration, if made out. 

A case wasadjourned for p'aintifi's reply toa 
certain date On that date his Pleader filed a 
written reply aud applied for amendment of plaint 
by puttiug up an alternative case. The (curt re- 
quired further pleadings from the plaiutiff bus the 
Pleader said he had no instructions and he was 
asked not to make any statement, The suit was 
dismissed, the Court holding that plaintif was 
absent. Butit was restored on an application under 
O. 1X, r.1, Civil Procedure Code: 

Held, that the inability of the plaintiff's Fleader 
toanswer further questions arising out of the reply 
did not constitute either bis withdrawal from the 
Bult or non-appearance of the plaintiff and the Court 
ought to have proceeded under O.X,r 4, Civil 
Procedure Code by adjourning the case toa suitable 
date aud callingupon the plaintiff to appear in 
person onsuch date for answering material ques- 
tions with reference to his written reply and the 
application for amendment of the plaint. The Court 
had not even noted the points on which it required 
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further information from the plaintiff's Pleader 
which he was not ina position to furnish. The case 
was adjourned for tiling the plaintift's reply and 
not for his personal appearance and there was thus 
no negligence on his part in not personally att-nd- 
ing the Court at the hearing and hence the order of 
dismissal itself was ultra vires, Consequently, there 
were good grounds for granting the restoration 
application. Atmaramsao v. MHambkaros (1) and 
Manickam Pillai v. Mahadum Bathummal (2), dis- 
tinguished. 

C. R. App. from an order of the Second 
Class Sub-Judge, Hinganghat, dated Janu- 
ary 7, 1933. 

Messrs. D. T. Mangalmurti N. T. 
Mangalmurti, for the Applicant. 

Mr. S. B. Gokhale, for the Non-Appli- 
cant. . 


r 


and 


Order.—Tke suit out of which this 
application for revision arises was filed by 
the plaintiff-non-applicant against three 
defendants the first of whom alone has filed 
the present application for revision, without 
joining the other two defendants even as 
non-applicants. The relevant facts are 
these: On September 9, 1932, the Court, 
which was then presided over by Mr. 
Sitaram Mudaliyar, passed the following 
order dismissing the suit: 

“Plaintiff by Mr. Dani. 

Defendants by Mr. Pendke. 


Mr. Dani for plaintiff files a W. Reply 
and an application for amendment of the 
plaint by putting up an alternative.- case. 
Further pleadings are required from. the 
plaintiff to make definite his position in 
the W. Reply and in the application for 
amendment. Mr. Danisays that he hes no 
instructions at all on any of those p>ints nor 
indeed on any point in the case. His state- 
ment taken. Hesays that he was engaged 
only to file the W. Reply and application 
for amendment, which the plaintiff brought 
from Wardha, and that he has been 
expressly asked by him not to make any 
stalement if a need for it arose and to ask 
for adjournment, ` 

The plaintiff ıs guilty of gross negligence 
in filing his W. Reply over a menih after 
the date when it was ordered to be filed. 
He has besides made no arrangement for 
his proper representation and the conduct of 
the suit. He has expressly asked Mr. Dani 
not to make any statement. He has not 
come personally nor has he sent to the 
Court his pleader or any peison acquainted 
with the facts of the case The prayer for 
an adjournment cannot be granted; as Mr. 
Danı can give no reason to support the 
prayer. No reason is given why plaintiff 
could not attend personally. or send ta 
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Court any man acquainted with the fasts of 
the case. The case had tobe adjourned a 
number of times owing to his negligence and 
unpreparedness. 

Under these circumstances as the plaint- 
iff has made no arrangements for his proper 
representation and for the proper conduct 
of the suit, I hold he is absent. The 
defendants have denied the claim of the 
plaintiff. I dismiss the suit in default of 
the plaintiff. Costs of defendant to be paid 
by plaintiff.” 1s | 

On October 8, 1932, the plaintiff applied 
for restoration of the case to file under 
O. IX, r.9, Civil Procedure Code. This 
application was not opposed by defendants 
Nos. 2 and 3, but defendant No.1 alone 
opposed it. Without recording any plead- 
ings on the allegations of facts contained in 
the application the Subordinate Judge pro- 
ceeded to pass the following order: 

“The application certainly does not disclose good 
grounds why arrangements for pleadings could not 
be made. Evidently as the old pleader could not 
come, the plaintiff wanted an adjournment In view 
of this fact and the further fact that legal questions 
were involved in thecase I do not feel disposed to 
deal with the application very strictly, though the 
plaintiff's past negligence is very great 1 shall 
restore the suit to file on his paying to defendants 
all adjournment costsordered and not paid yetand 
Rs, 15 as costs of this Mis Case by the next hearing. 
Case for January 7, 1933”. f 

On January 7, 1933, the following order 
was passed: 

“ Plaintiff-appellant, in person. 
Defendant No. 1 with Mr. Pendke. 

Defendants Nos. 2 and 3 by Mr. Sarmuka- 
dam. Mr. Pendke certifies. ihe payment of 
Rs. 5 the adjournment costs and Rs. 15 
costs of restoration, to him by the appellant- 
plaintiff as ordered by the Court, Mr. 
Pendke now says that his client does not 
accept the order of the Court: 

“Mr Sarmukadam says that hisclients do want to 
press their objection to restoration now. Jam afraid 
I cannot go behind the order of my predecessor. The 
plaintiff appellant having done all that he was ordered 
to do, the suit is restored to file.” 

Ttis against ibis order that the first 
defendant hascome up to this Court in 
revision onthe ground that in view of 
Atmaranisao V. -Rambharos (1) the Oourt 
had no jurisdiction to restore the case to 
—-file after having come to the conclusion 
that no sufficient cause was shown by 
the plaintiff. The plaintiff-non-applicant’s 
learned Counsel supports the order onthe 
ground that the finding of the lower Court 
that no sufficient cause was shown was 
wrong and that the order of dismissal 

(1) 121 Ind, Oas. €59; A IR 1930 Nag. 48; 26N 
LR 30; Ind, Rul. (1930) Nag, 115. 
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passed on September 9, 1932, was itself 
unwarranted. In my opinion the conten- 
tion of the non-appellant’s Counsel is 
correct. 

The present case is quite distinguishable’ 
on facts from Manictam Pillai v. Mahadum 
Bhathummal (2) and Satish Chandra 
Mukerjeev. Apara Prasad Mukerjee (3) 
relied on by the appellant’s learned 
Advocate. The facts of the present case 
clearly disclose that ou September 9, 1932 
there was no default of appearance of the 
plaintiff and the Court was therefore not 
justified in dismissing the suit under O. IX, 
r. 8, Civil Procedure Code. Mi. Dani who 
appeared in the Court on behalf of the 
plaintiff filed the written reply and an appli- 
cation for amendment of the plaint which 
were accepted by the Court. His inability 
to answer further questions arising out of 
these documents did not constitute either. 
his withdrawal from the suit or non- 
appearance on behalf of the plaintiff. In 
the Madras case relied on for the applicant 
there was a clear finding that the pleader 
withdrew and in the Calcutta case the 
pieader’s mere appearance for the purpose 
of asking for an adjournment was rightly 
considered to be no appearance on behalf of 
the party. 

In the admitted circumstances of the 
present case the Court ought to have 
proceeded under O. X, r. 4, Civil Procedure 
Code by adjourning the case to a suitable 
date and calling upon the plaintiff to appear 
in person on such date for answering 
material questions with reference to his 
written reply andthe application for amend- 
ment of the plaint. The Court has not even 
noted the points on which it required further 
information from the plaintiff's pleader 
which he was not in a position to furnish, 
The case was adjourned to September 9, 
1932, for filing the plaintiff's reply and not 
for his personal appearance and there was 
thus no negligence cn his part in not 
personally attending the Court at the 
hearing. I hold, therefore, that the order of 
dismissal was itself ultra vires. 

That being the position the application 
for restoration of the case clearly disclosed 
sufficient cause for restoration and the lower 
Court was wrong in holding that “good 
grounds” were not disclosed for granting 
of the application. The result is that I 
confirm the order of restoration though on 


(2) 82 Ind. Cas 102; AI R1925 Mad. 21; 47M 
819; 20 LW 427; 47 M LJ 398; (1924)M W N 
89 


(3) 34 O 403; 11 O W N 329; 5 O L J 247, 
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entirely different grounds and dismiss the 
present application for revision with costs. . 
Pleader’s fee Rs. 25, 


N. Revision dismissed. 
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OUDH CHIEF COURT 
First Civil Appeal No. 12 of 1932 
. October 16, 1933 
Raza AND Smita, JJ. 
HAR PARTAB SINGH AND ANOTHER— 
DEFENDANT3s— APPELLANTS 
Versus 
Thakurain RAGHURAJ KUAR 
— PusIntIeF—ResponDENT 

Hindu Law—Maintenance—Widow residing in 
father’s house— Whether eligible — Facts to be con- 
sideredin fixing the amount—Income from Guzar 
village— Consideration of— Grant. if can be made a 
charge—Allowance from the date of suit granted— 
Frior arrears, whether exigible. 

A Hindu widow is not bound to reside with the 
relative of her husband: the relatives of her 
husband have no right to compelher to live with 
them and she does not forfeit her right to 
property or maintenance merely on account of her 
going and residing with her family, or leaving her 
husband's residence from any other cause than 
unchaste or improper purposes. There is no 
distinction between self-acquired property and 
ancestral property. She does not forfeit her right 
to maintenance by going to live at her own home, 
nor is it necessary to examine whether she had 
sufficient reason for so doing. Ekredeshwari 
Bahuasin Saheba v. Homeshwari Singh (1), followed. 
aa Singh v. Raj Kower (2), referred to. [p. 684, 
col J, 

In fixing theamount of maintenance payable to a 
widow, regard must be had tothe following facts ; 
(a) the income of the entire estate, (b) the position 
and status of the deceased husband, (c) the value of 
his estate, (d) the stridhan in her possession, aud (e) 
herreasonable wants, provided that the amountof 
maintenance shall in no case exceed the annual profits 
of the shareto which the husband would have been 
entitled on partition, if living Ukredeshwari 
Bahuasin Saheba v. Homeshwari Singh (1), follow- 
ed 

Where the grant of the guzara villages conferred 
absolute right upon the grantee and his successors, 
the only condition being that where transfer is made it 
should be madein favour of the grantor, and the 
income from the guzara villages formed part of 
the income of the estate, there is no reason for exclud- 
ing it when considering the appropriate amount of 
maintenance allowance to be awarded to a widow. 
The maintenance must be a charge upon the whole 
estate. Karim Dadkhan v, Bibi Ghafuran (3), 
Bindha Dinv. Ram Harakh (4) and Hemangini Dasi 
v, Kedar Nath (5), referred to [p. 6 6, col. 1.] 

Payment from the date of suit being granted, 
arrears prior to that date are exigible. Ekredeshwari 
Bahuasin Saheba v Homeshwari Singh (1), follow- 
ed. [p. 687, col, 1.] 


Mr. L. S. Misra, for the Appellants. 
Mr. B. P. Misra, for the Respondent. 


Judgment.—This is an appeal from a 


HAR PARTAB SINGH D, RAGHURAS KUAR 


6F3 
decision dated November 16, 1931, of the 
learned Subordinate Judge of the Rae- 
Bareli District. The appellants, Har Partab 
Singh and Udai Bhan Singh. were the 
defendants in the suit, the plaintiff-res- 
pondent being their slep-mother, Thaku- 
rain Raghunath Kuar. The laiteris a 
widow. She was the second wife of one 
Gauri Shankar Singh, who died on Decem- 
ber 2., 1924. By his first wife, who pre- 
deceased him, he had four children, the 
two defendants in the present suit, and 
two daughters, one of whom is married 
while the other is unmarried. By Thaku- 
rain Raghunath Kaur he had no issue. 
After the death of Gauri Shankar Singh 
Thakurain Raghunath Kaur ‘continued to 
live with her step-children until March 7, 
1928, according to her case. Thereafter, 
according toher by reason of ill-treatment 
accorded to her by the members of her 
late huaband’s household, she went to live 
at her own home in the-S:tapur District. 
Prior to her departure she had been paid 
a maintenance allowance of Rs. 2,000 
per-annum, and she claimed a declaration 
that sheis entitled to maintenance at that 
rate. She further claimed arrears of main- 
tenance at that rate for the period from 
March 7, 1928, to the date of the suit 
since he was not paid anything after she 
went to live at her own home. 

The learned Subordinate Judge found 
that the plaintiff is entitled to a main- 
tenance allowance, but he fixed it at Rs. 1,500 
per annum. The arrears however from 
March 7, 1928, to the date of suit be 
decreed at the rate of Rs. 750 per annum. 
The defendants appeal against that deci- 
sion. It should be mentioned that both 
the defendants were minors at the time 
of the institution of the suit, and were 
under the guardianship of their relation, 
Rama Uma Nath Bakhsh Singh, the talug- 
dar of the Khajcorgaon estate. Har Par- 
tab Singh, however, was declared major by 
an order of this Court dated July 19, 1933, 
ard is now the guardian of his younger 
brother, the other defendant, Udai Bhan 
Singh. Gauri Shankar Singh was the son 
of Thakur Sheo Dat Singh, who was the 
younger brother of Rana Sir Shankar 
Bakhsh Singh who wasa former taluqdar 
of the estate. In the year 1891 Sir Sankar 
Bakhsh Singh made a grant of six vil- 
lages to provide maintenance for his young- 
er. brother Sheo Dat Singh. This grant is 
said to have been made by means of a 
codicil executed on May 6, 1891. Neither 
the codicil itself, nor a copy of it, has 
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been produced, but a document described as 
a deed of agreement was put in, and 
is the defendant’s Ex. A-8. This deedof 
agreement was executed by Shec Dat 
Singh, and forms the only evidence of 
the terms of the above grant. 

It appears from this document that the 
grantee was to pay tothe owner of the estate 
the Government Revenues together with the 
pay of patwaris and chaukidars, and malik- 
nama dues at five per cent on the Gov- 
ernment Revenue, local rates and all 
Government cesses appropriating for him- 
self the balance ofthe profits. It was piv- 
vided that the malikana dues had been 
fixed at five per cent as a -matter of 
favour, and that in case of a change in 
the friendly relations then existing between 
the parties, the grantor should be entitled 
to receive walikana dues at 10 per cent 
on the Government Revenue. It was pro- 
vided that the grantee should have no 
power to transfer the village in question 
to any one other than the owner of the 
estate. Sheo Dat Singh left two sons, 
Gauri Shankar Singh and Sheo Ghulam 
Singh. These two partitioned the property 
after the death of their father, and Gauri 
Shankar Singh was allotted four of the 
` “guzara” villages, Karaulidaman, Narsa- 
wan, Bajpaipur-and Sahni. Gauri Shankar 
Singh is said to havecarried on a money- 
lending business, and to have acquired 
some other’ landed property. The first point 
taken on behalf of the appellants was that 
the plaintiff left her husband's home with- 
out sufficient reason, and that she is not 
entitled to maintenance except from the 
self-acquired property of her late husband. 
Reference was made toa passage in West 
and Buhler’s Hindu Law, Edn. 4, p. 250, 
where it is said : 

“The widow does not forfeit her right by with- 
drawing from her husband's family, but then the 
right itself is a right to be supported there not 
elsewhere. Its enjoyment is lost simply because 
that enjoyment is essentially local.” 

The meaning of this passage is some- 
what obscure since the latter part of it is 
apparently contradictory of the opening 
words. Furthermore jit would seem to 
imply, as was. pointed out by the learned 
Subordinate Judge, that a widow ceasing 
to reside with her late husband’s family 
loses altogether his right of . maintenance 
irrespective of the nature of the property 
left by her husband. This, as the learned 
Subordinate Judge pointed out, is not 
correct law. Authority on the point is 
copious. It is sufficient for us to referto 
the decision of their Lordships of the 
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Privy Council in Hkradeshwart Bahuasin 
Saheba v. Homeshwari Singh (1). Inthat 
ruling, at p. 535* their Lordships re- 
ferred to a passage contained in a previous 
decision, Pirthee Singh v. Rajkower (2), 
The passage in question is: . 

“It therefore appears that a Hindu widow is not 
bound to reside with the relatives of her husband; 
that the relatives of her husband have no right 
to compel her to live with them; andthat she does 
not forfeit her right to property or mgintenance 
merely on account of her going and residing with 
her family, or leaving her husbond's residence from 
any other cause than  unchaste or. improper 
purposes." 7 

Their Lordships’ comment on that pass- 
age, in the latter ruling, was that these 
principles have never been gone back upon 
or modified. They are still the law of 
India, It will be seən that the proposition 
enunciated is quite general, and draws no 
distinction between self-acquired property 
and ancestral property. It is, therefore, be- 
yond question that Thakurain Raghunath 
Knar did not forfeit her right to main- 
tenance by going to live at her own home, 
nor is it necessary for us 
whether she had sufficient reason fur so 
doing. She gave evidence, and according 
to her, she was ill-treated by her step- 
sons at the instigation of a woman referred 
to by her as “tho baria” whom she alleged 
to have been her late husband’s concu- 
bine. When asked what precisely she 
meant by ill treatment, the plaintiff said 
that it took the form of her step-sons saying 
that they were not prepared to give her 
the amount of money she had been re- 
ceiving up to that time, and that there 
was no necessity for her to remain at 
Khajoorgaon. She further alleged that “the 
barin” used to give orders toher. The elder 
defendant, Har ‘Partab Singh, gave evi- 
dence, and denied that he and his brother 
ever ill-trealed the plaintiff in any way. 
The learned Subordinate Judge preferred 
the evidence of Har Partab Singh to that of 
the plaintiff on this point and we see no 
reason to differ from him. However as 
we have said, the reasons that led the 
plaintiff to removeherself to her own home 
are not material for the decision of the 
question of her title to maintenance. 

Ii being found that the plaintiff is en- 
titled to maintenance allowance, the only 

(1) 116 Ind. Cas. 409; AI R 1929 P Cl28&; 561A 
18:; 8 Pat 40; 6 OW N 5:6; 33 OWN 637; IOP L 
T 315;49 O L J 579; 31 Bom, L R 8.6; (1979) A 
ees 30L W 1;57 M Li J 50; (1929) M W N 468 
$ Oi A Sup. Vol. 203; 20 W R 21; 12B L R 238; 
3 Sar, P Q J 259 (P 0). 
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points remaining for decision are the 
amonnt ofthe allowance, whether she isen- 
titled to arrears for the period from 
March 7, 1928, till the date of the suit, and 
if so, at what rate, and whether the al- 
lowance is to be a charge upon the who'e 
of the estate. 

Gauri Shankar Singh left a Will, which 
provided for payment of Rs 2,0.0 a year, 
as maintenance allowance to his surviving 
widow, but as ihe learned Subordinate 
Judge rightly held, he had no power to 
bind his heirs to pay such maintenance 
at a definite fixed sum. What was said 
in the Will on that point is useful only 
as indicating what is in the view would 
be a reasonable rate of maintenance for 
his widow. We have already mentioned 
that as long as the widow remained at 
her late husband's home she received an 
allowance of Rs. 2,000 per annum, and 
our attention has been called to an ap- 
plication made by Rana Umanath Bakhsh 
Singh to the District Judge of Rae-Bareli 
cn January 1, 1926,in the course of which 
he said that Rs. 2,000 per annum was not 
sufficient for the lady. Rana Umanath 
Bakhsh Singh, however, in his evidence in 
the present suit said that in his opinion 
Rs, 300 per annum is sufficient allowance 
for the plaintiff. The reasons he gave for 
that was that a widowed aunt of his, who 
was the sisterof Raja Balbhadhar Singh 
of Mahewa, used to be given Rs. 500 every 
year in cash, and was, furthermore, sup- 
plied with food and clothes and five 
maid servants. He further said that his 
own step-mother, who was a widow, gets 
Rs. 20) a year, and another widow in his 
family gets Rs, 309 per annum. Out of 
these sums, he said, have to be met ex- 
penses in connexion with clothes, charity, 
festival, observances and ordinary cer- 
monial 1ites, food has not to be found out of 
those amounts. The suggestion made on 
behalf of the defendants-appellants is that 
Rs. 300 per annum is a fair allowance fcr 
the plaintiff-respondent. 

The plaintiff herself in her evidence al- 
leged that she used to get 20 servants during 
her husband's lifetime, the details she 
gave in cross-examination set forth 22 
maid-servants. Rana Umanath Bakhsh 
Singh, however, said that the late Gauri 
Shankar Singh used only to keep five or 
six maid-servants and that the plaintif was 
not given any separate staff of maid 
servants. In these circumstances the 
plaintiff seems clearly to have exaggerated 
the exlent of her domestic staff .in her 
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husban‘'s lifetime, and in any case we 


think that the staff she had detalied is 
extremely extravagant and unnecessary, 


‘She has undoubtedly been disposed 10 be 


unreasonable in her demands. In that 
connexion we were 1eferred to an applica- 
tion made by herto the District Judge of 
Rae-Bareli on January 13, 1930, in which 
she claimed Rs. 5,000 a year as her allow- 
ance. Inthe ruling of their Lordships of 
the Privy Council to which we have already 
made reference Mkradeshwari Bahuasin 
Sahebav. Hameshwari Singh (l) their 
Lordships said at page 531* 

“Maintenance depends upon a gathering together 
of allthe facts of the situation, the amountof free 
estate, the past life of the married pirties and the 
families, a survey of the condition and necessities 
and rights of the members, on a reasonable view 
cf change of circumstances possibly required in the 
future, regard beiug of course hadtothe scale and 
mode of living, and to the age, habits, wants, and 
class of Jife of the parties. In short it is out of a 
great cstegory of circumstances, smyll in themselves 
that a sate and reasonable induction isto he made by 
a Court of law in arriving at a fixed sum,” 

In Sir H. S. Gour’s Hindu Ccde, Edn. 3, 
p. 56], para. 95, the matter is stated thus:— 

(1) In fixing the amount of msintenance payable 
toa widow regard must be had to the following facts 
(a) the income of the entire estate, (b) the positions 
and statusof the deceased husband, (c) the value 
of his estate, (d) the stridhan in her possession and 
(e) her reasonable wants, 

(2) Provided that theamount of maintenance shall 
ia no case exceed theannual profits or the share 
to which the husband would have been entitled on 
partition if living " 

The conditions set forth in sub-s. (1) 
of the above paragraph are exhaustive and 
are in accordance with the common sense 
principles that would apply in ‘fixing a 
reasonable allowance for a widow of any 
religion. 


The learned Subordinate Judge found 
that the net profits of the estate are ap- 
proximately Rs. 11,000 per annum, of 
which, as a rule, about Rs. 9,000 have 
been actually collected. According to the 
plaint, there was an amount of some 
Rs. 47,000° ostensibly due to Gauri 
Shankar Singh atthe time of his death 
under a large number of decrees, mortgage 
deeds, promissory notes and bonds. On 
the other hand it appears in the evidence 
of Rana Umanath Bakhsh Singh, that 
Gauri Shankar Singh was indebied to the 
extent of some Rs. 26,000 at the time of 
his death, and Rana Umanath Bakhsh 
Singh says that no money-lending busi- 
ness is now carried on by the family, 
We were not given any information from 
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which to arrive ‘at any conclusion as to 
whether there is any income now from the 
Yemains of the money lending that was 
“done inthe past, and if there is, what the 
amount of that income is. On ihat point 
the learned Sa nats Judge contented 

i wi aying that:— 
eee hr have also to be paid but at 
the sametime some money due to Thakur Gauri 
Shankar Singh has also to be realised.’ | 

In these circumstances the arguments 
were confined to the income from the 
landed property. It was contended on 
behalf of the appellants that the learned 
lower Court fixed the annual income from 
that source too high. He did not it is 
‘contended, allow for .periodic remissions 
of rent, nor did he allow for interest charges 
in respect ofaloan taken forthe purposes 


of the marriage of one of the daughters of. 


eceased. That loan it appears from 
Hs ieee of Rana Umanath Bakhsh 
Singh was about Rs. 10,000 or Rs. 11,060 
and it is suggested that the annual interest 
charges on that loan would be some Rs. 1,200 
It is also pointed out that the second 
daughter is still to be married, and lastly, 
itis urged that. the income from the 
guzara villages ought not to be taken into 
‘account in fixing the plaintiff's allowance, 
or in deciding what property is to be 
` ed with it. N 
one are clearly of opinion that the inccme 
from the guzara villages must be taken 
into account for both these purposes. It 
appears from para. 7 ofthe deed of agree- 
ment, Ex. A-8 to which we have already 
“made reference that after the first grantee 
-his legitimate male issue was to be entitled 
io the pcssession of the “guzara villages 
generation after generation (“naslan bad 
maslam'). It is contended for, the plaintiff- 
respondent that in these circumstances, 
and the only restricting condition being 
that the grantee should have no power of 
transfer to anyone other’ than the owner 
of the Khajoorgaon estate the grant of the 
guzara Villages conferred absolute rights 
upon the grantee and his successors. 
Reference was made on that point to several 
rulings of which it will be sufficient for us 

fer'to a 
Ghafuran (3) and Bindha Din v. Ram 
Harakh (4). We think that this contention 
on behalf of the plaintifi-respondent is 
correct. In any case the income from the 
` guzara villages clearly formed in the past 


(3) €6 Ind. Cas. 110; A I R1922 Oudh4?;9 O L J 


li) 121 Ind, Cas. 95; ATER 1929 Oudh4ls;6 O WN 
722; Ind, Rul. (1930) Oudh 47, 
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and still forms part of the income of the 
estate and we can see no reason for ex- 
cluding it when considering the appropriate 
amount of maintenance allowance to be 
awarded tothe plaintiff-respondent. The 
maintenance must be a charge upon the whole 
estate. 
reference to the decision of their Lordships 
of the Privy Council HemanginieDasi v. 
Kedar Nath (5). 

The learned lower Court as we have said 
found the gross net’ income from the 
estate to be approximately Rs. 11,000 per 
annum. Recent remissions of rent we were 
informed have been as high as seven annas 
in the rupee. What those remissions are 
likely to be, ifany,in the future, itis im- 
possible for us to say but even applying 
the present high rate of remissions, and 
allowing about Rs. 1,20u per annum as in- 
terest on the loan contracted in connection 
with the marriage of one of the daughters, 
the net income fromthe . estate should not 
be less than- about Rs. 5,000. The share 
that would have fallen to the plaintiff's 


In this connection we may make © 


a 
toe 


husband on partition would have been . - 


one-third, the income from which on this 
basis would have been roughly Rs. 1,700. 
Even this amount is more than what has 
been awarded to the plaintiff by the 


‘Subordinate Judge but we think on a con- 


sideration of all the circumstances thut 
Rs. 1,500 a year is too generous an 
allowance for the plaintiff. She is, after 
all a widow with nobody but herself 
the two 
daughters of Gauri Shankar Singh, there 
are two sons who if they are not married 
at present, will. presumably marry and 
have families. We think the most. reliable 
guide in assessing the allowance is the 
evidence given by Rana Umanath Bakhsh 
Singhasto the allowance made to certain 
widowed ladies of his family. We hare 
already set forth what he says on that point 
and our conclusion it that a total allowance 
of Rs 75 a month that is tosay Rs. 900 a 


year isa fair allowance for the plaintiff.- 
‘This allowance 


‘is certainly sufficiently 
generous having regard to what was said 
by Rana Umanath Bakhsh Singh and 
having regard toall the material that is 
at our disposal, we think that it should not 
be less. We accordingly award that 
amount of annual maintenance to the 
plaintiff. It will be payable with effect 
from the date of the suit and will he a 
charge onthe whole of the co-parcenary 


2 160 758; 161 A 115; 5 Sar. 374; 13 Ind. Jur. 210 
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property of the late Gaari Shankar Singh 
inthe bands of the defendants. It will be 
payable as regards the future in two 
equal instalments in the month of Phagan 
and in the month of Jeth each year. As to 
arrears wesee noreason why the plaintiff 
should not receive a certain sum for the 
period from March 7, 1928 tothe date of 
the suit. On this point it is sufficient for 
usto refer to what was said by their 
Lordships of the Privy Council in the 
decision reported in Ekradeshwari Bahuasin 
Sahcha v. Homeshwari Singh (1) to which we 
have already more than once made reference. 
Their Lordships said, see p. 532* 

‘Payment from the date of suit being thus granted 
the question is whether arrears prior to that date 
are exigible. Inthe Board’s opinion such arrears if 
they truly exist fail within the range of the widow's 
right to maintenance.” 

The learned Subordinate Judge as we 
have said already awarded arrears at the 
rate of Rs.750a year from March 7, 1928 
to thedate of thea it. There being no 
appeal before u3 ly the plaintiff on this 
point and tha! sum being less than what 

“we award to her with effect from date of 
the suit we leave untouched the lower 
Court’s decision in respect of the arrears. 
The appeal has partly succeeded. We direct 
that the pariies pay and receive costs in 
both the Courts in proportion to their 
respective success and failure. 

D. Appeal partly allowed. 

* Page of 6 O. W..N. [Wd] 
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Porock, A. J. C. 
Musammat IMRAT BAI— PLAINTIFE— 
APPELLANT 
versus 
Afusammat PHULA AND orTHERS— 


DEFENDaNTS— RESPONDENTS 

Limitation Act (IX of 1908), Sch. L, Art 125— 
Perpetual lease of sir and  khudkasht lands— Whe- 
ther an alienation within the meaning of Art. 125— 
Hindu Law—Alienation by widow—Perpetual lease 
of sir and khudkasht lands—Status of lessee—C. P. 
Tenancy Act (Xi of 1888), s. 69, 

A perpetual lease of sir and khudkasht fields is an 
alienation within the meaning of Art. 125, Limita- 
tion Act. Palaniappa Chetty v. Devasikamony 
Pandara Sannadhi (1), referred to. i 

A Hindu widow may in the exercise of her power 
of management grant leases of properties belonging 
to the estate; but she has no power to grant a 
permanent lease or a lease for a long term foas to 

ind the reversion, unless it is justified by legal 
necessity, or it is for the benefit of the estate, or 
made with the consent of the next reversioners and 
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the financial condition of the estate is such that 
perpetual lease was unavoidable. When such 
lease is executed, thelessee becomes an occupancy 
tenant of the khudkasht land leased and a sub-ten- 
ant of the sir land, and thereby acquires no perma- 
nent tenancy of the sir land. His tenancy of the 
sir land will subsist only during the widow's life- 
time. 


S.C. A. against the decision of the 
District Judge, Jubbulpore, dated Octo- 
ber 15, 1929. i 

Messrs. M. B. Kinkhede, N. K. Mohgaon- 
kar and A. R. Kulkarni, for the Appel- 
lant. 

Mr. S. B. Gohale, for the Respondents. 

Judgment.—Nilkanth Ram ‘died in 
1910 leaving a considerable estate which 
passed into the possession of Musammat 
Phula whom he had married as a second 
wife six months before his death. Musam- 
mat Phula is.said to kave executed vari- 
ous leases and sale deeds of portions of 
the estate, but the transaction with which 
we are now concerned is a perpetual lease, 
Ex. P-3, which she executed on January 9, 
1918, in favour of Jugal Prasad, defen- 
dant No. 2. By this document she leased 
90.76 acres of sir and khudkasht land in 
Mauza Banwar in perpetuity for a pre- 
mium of Rs. 2,000 and an annual rent of 
Rs. 350. The plaintiffs, who are Nilkanth 
Ram’s daughters by his first wife and his 
next reversioners, brought the suit out of 
which this appeal ‘arises for a declara- 
tion that this lease will be void as against 
them after the death of Musammat Phula 
and that Jugal Prasad will not require 
any tenancy rights in the land leased to 
him. ` 

The first point to be considered is one 
of limitation. The lease was executed, as 
already stated, in 1918, and the suit was 
instituted in 1926. The appeal before the 
District Judge was first heard ex parte 
and it was then held that the suit was 
governed by Art. 120, Limitation Act, and 
was therefore barred. The case was sub- 
sequently reheard-and the learned District 
Judge who heard. the case came to 4 
different conclusion from his predecessor 
and held that the suit was governed by 
Art. 125. In Palaniappa Chetty v. De- 
vasikamony Pandara Sannadhi (1), their 
Lordships of the Privy Council have re- 
ferred to a perpetual lease as an aliena- 
tion and I have no doubt that a per- 
petual lease is an alienation within the 

(1) 39 Ind. Cas, 722; AIR1917 P C 33;441 A 
147; 40 M 709, 210 W N 729; 15 ALJ 485; 1 P 
L W 697; 33 MLJ1; 19 Bom. L-R567; 22ML T 
E oe MWN £07;6 OLI 153; 6 L W 222 
(PC). 2 
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meaning of Art. 125. I egree with the 
learned District Judge that sir and khud- 
khast fields are lands, and I therefore 
hold with him thet there has been an 
alienation of’ the land and that Art. 125 
applies. The suit is, the:efure, not -barred 
by limitation. The powers of a widow to 
make leases; or sales are now well settled. 
As stated at p. 193 of Edition 7 of 
Mulla’s Hindu Law, a widow may in the 
exercise of her power of management grant 
Jeases of properties belonging to the 
estate; but she has n3 power to grant a 
permanent lease or a lease ‘for a long 
term so as to bind the reversion, unless 
it is justified by legal necessity, or it is 
for the benefit of the estate, or made 
with the consent of the next reversioners. 
The learned District Judge had held that Mus- 
a-mat Phula, who was a young widow, had 
found it impossible to cultivate the land 
herself and that she was therefo-e obliged 
to lease it. I accept that finding, but 
there is no finding that she was obliged 
to create a perpetual lease. The recital in 


the lease is as follows: 

“On account of the want of funds therefor and 
for lack of hand-working and honest ficld labour, 
there is no profit out of the lard, but there is loss 
every year through cultivation on the land,” 


and then thers is a further recital about 
the difficulty of recovering rent from sub- 
tenants. Theie is, however, no recital to 
show that she required Rs. 2,009 to meet 
debts binding on the estate, and there is 
no pleading or evidence to show that the 
financial condition of the estate was such 
that a perpetual lease was unavoidable. 
T therefore hold that Mt. Phula had no 
authority to make this perpetual lease. 
By the execution of this lease Jugal 
Prasad became an ordinary tenant of the 
khudkhast land leased to him, and by 
B. 69, O. P. Tenancy Act of 1898, which 
was then in force, he was not Jiable to 
be ejected from his holding by his land- 
lord provided he paid the rent and did 
not divert the land to non-agricultural 
purposes. When the C. P. Tenancy Act 
of 1920 came into force, he became an 
occupancy tenant of this land and enjoy- 
ed the same right not to be ejected ex- 
cept on the above grounds. It has been 
found that it was impossible for Phula to 
cultivate the land herself, but the result 
of a lease by her, for any period, how- 
ever short, would be the creationof an 
occupancy tenure which is practically per- 
manent. I agree with the learned District 
Judge that the permanence of the tenure 
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is due to the cperation of the law, and 
that the occupancy rights which Jugal 
Prasad has obtained do not depend on the 
continued existence of Alusammat Phula. 

When Jugal Prasad became the ordi- 
nary tenant of the khudkhast lands, he 
became also the ordinary tenant of the sir 
land but he was in effect a tenant at 
will, and when the U. P. Tenancy Act of 
1920 came into force, he becamb `a sub- 
tenant of the sir land. He has, therefore, 
acquired by operation of law no perman- 
ent tenancy of the sir land, and his ten-' 
ancy of the sir land will therefore con- 
tinue only during the life-time of Musammat 
Phula The ‘appeal therefore succeeds in 
respect of the sir fields. There will bea. 
declaration in favour of the plaintiffs that 
the lease of the sir land will be void as 
against them after the death of Musammat- 
Phula. The appeal is allowed to this‘ex- 
tent. As the suit has succeeded to the 
extent of about a half, I direct that the 
parties bear their own costs throughout, 

N. Appeal partly allowed. 


_ LAHORE HIGH COURT. 
First Civil Appeal No. 1901 of 1926 
February 22, 19:3 
HARKISON AND AGHa HAIDAR, JJ. 
Firu NAND RAM-ATMA RAM— 
DEFENDANTS — APPELLANTS 

g VETSUS 
Firu GOKAL CHAND-JAGAN NATH— 
PLAINTIFFS — RESPONDENTS 

Contract Act (IX of 187:), s,212—Agent to collect 
amounts—Absence of contract to pay interest—Inter- 
est, if can be awarded- Agent collecting as much as 
possible from merchant—Subsequent insolvency of 
merchant—Agent, if liable— Negligence, if made 
out. 

Where a commission agent was to collect amounts 
on behalf of thse plaintitf and to pay them over to 
plaintif but there was no cuntract to pay interest 
on such amounts and the plaintiff claimed the 
amounts and interest on them by way of damages: 

Held, tbat interest could, in such cases, be allowed 
only if a contract, exprees or implied, had been made 
and that interest by way of damages could not be 


successfully claimed, Sham Singh v. Nanak (1), 
followed. 
Where a commission agent, authorised, to realise 


moneys on behalf of the priucipal, collected as much 
as he could from amerchant who had also dealings 
with the principal, giving credit for the balance 
and the merchant became an insolvent: 

- Held, that the agent did not fail any way to 
exercise due prudence and was not guilty of any 
negligence, 

If a man’s credit and finances areina thoroughly 
bad state and he has no money to pay his debt 
which itis impossible to realise from him, all that 
can be done is to take from him what he has,and to 
hope for the best, 
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F. ©. A. from a decree of the Senior 
Sub-Judge, Sialkot, dated. May 31, 1926. 

_ Messrs, Hargopal and Sunder Das, for the 
Appellants. 

Messrs. Badri Das, Mool Chand and Ganga 
Ram, for the Respondents. 

Harrison, J.—The plaintif, being a 
Sialkot firm, brings this suit against the 
defendant efirm .of commission agents, 
doing business at Calcutta, claiming 
rendition of accounts and a decree for 
whatever may be found due and pays 
court-fee on the tentative amount of 
Rs. 1,109 and this in spite of the fact 
that hs knew full well that the defendant 
admitted his liability for over Rs. 4,000 
and had actually offered him the money. 
A decree has been given for Rs. 13,278-2-) 
with future interest at per cent. On this 
the: defendant firm has appealed urging 
various grounds, but has only pressed 
three of them. ‘The first ground taken was 
ground No. 4+ where he claims demur- 
rage and weight insurance and loading 
charges. Out of these he drops demur- 
rage, weight insurance and merely 
urges that it must have cost him some- 
thing to load goods which he did actually 
send to Calcutta and ‘he points to certain 
evidence, which is so vague as to be of 
no value at all. He has failed to estab- 
lish that he ‘is entitled to anything under 
this head of loading charges. The second 
point is as to the interest charged, this 
having been allowed at the rate of 1 
per cent. until the institution of the suit. 
The ‘third ground deals with the sum of 
Rs. 5,787-7:0 which has. been allowed: tc 
the plaintiff by the trial Court on account 
of moneys realizable from certain Calcutta 
firms which, it is urged and found, the 
detendant negligently failed to collect and 
credit to the plaintiff, 

Taking the point of interest first, the 
finding of the trial Court is that it is 
conclusively proved that no rate of in- 
terest was agreed upon between the par- 
ties. at the start, otherwise defendants 
would- have demanded interest along with 
the ‘sums claimed. It further found that 
it was also proved that the prevalent 


rate of interest in Calcutta was Re. 1 or- 


Rs. 1-4-0, and interest at the rate of 
Re. 1 per cent. was therefore allowed. It 
has been clearly laid down in a recent 
authority, Sham Singh v. Nanak, 
136 Ind. Cas. 719 (1) that in a 
case of this sort interest can only 


(1) 136 Ind. Oas. 719;33P L R 161; Ind. Rul 
(1932) Lah, 255, Dah 


119— 87 & 88 F 
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be allowed if ‘a contract, express or im- 


_ Plied, has been made and that interest 


by way of damages cannot be successfully 
claimed. Now, there was clearly nó ex- 
pess contract, and as Counsel las. pointed 
out there is no evidence from which it 
can be inferred that there was any im- 
plied contract. On the contrary the let- 
ters on both sides show that while there 
were threats of charging interest and re- 
ferences were made tothe prevailing rate, 
it was never stated that there had been 
any sort of agreement that interest would 
be charged. It appears to me that the 
trial Court has awarded this interest by 
way of damages and this is not sound in 
law. .I would find therefore that there-was 
no contract, express or implied, between 
the parties either at the beginning of the 
dealings or at a later stage, and that the 
only interest which can be allowed is the 
amount which the defendant has admitted. 
This is Rs, 623. In arguing the appeal 
Mr. Badri Das has pointed ont that there 
is a miscalculation and that the amount 
of intérest admitted should have been 
Rs. 681-8-0- more. This is admitted by 
Mr. Sundar Dass and the total amount 
of interest therefore on the sum admit- 
tedly due from the defendant to the plaint- 
iff is Rs. 1,304-8-0 and the decree will be 
altered tothe extent of substituting this 
figure for the amount allowed. This will 
only involve the reduction of the defend- 
ants liability by Rs. 328-1-0. Deduc- 
ting this from the whole amount of interest 
awarded to the plaintiff of Rs. 2,822-13-9 
for a period of two years and three 
months before suit, the amount comes to 
Rs. 2,494-12-9. At the same time 
Rs. 1,301-8-0 will have to be added; giv- 
ing the net result of a deduction of 
Rs. 1,190-4-9. - - 

This brings us to the main facts and 
points in the case. The plaintiff and the 
defendant are respectively client and com- 
mission agente, the defendant buying on the 
plaintiff's behalf sugar and gunny bags, that 
is to say, the present account was limited to 
those two items. Delivery was given for 
actual ganny bags which were sent to 
Sialkot and there was a delivery of a 
portion of the sugar not to the plain- 
tiff himself but to his subsequent pur- 
chasers. The defendant admittedly 
bought forward on the plaintiffs behalf 
2624 tons of sugar of the July, August 
and September shipments and the letter 
giving the details of the purchases as 
well as subsequent sales js to be found 
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at .p. 127- of. the paper-book, Various 
quantities were bought, and when the 
price rose, the exact quantity purchased 
was subsequently sold at the order of the 
plaintiff. In closing the account of the 
old business it was kept open, the terms 
of the contract of sale being that the 
due date was to be six days after ihe 
arrival of the various shipments. : The deal 
might be closed at any-time before this 
or might be allowed toremain open until 
that date was reached. The account was 
settled as regards July shipment. August 
and September shipments arrived together 
sometime in November. .The parties have 
been unable totell us the exact date, nor 
is it of any particular importance, .but 
we do not know what the due date of 
these two shipments was. The position, 
therefore,. was this: that the profit of 
the plaintiff. was definitely fixed, the only 
difference, which the waiting could make 
in the closing of the. account on one date 
or another, being in the figures which 
would have to be realized on the calcula- 
tion of differences from the sellers and 
the purchasers, respectively. If the 
price rose, the larger’ sum will be payable 
by the sellers and the smaller by the 
purchasers and vice versa. On October 18, 
the transactions with Messrs., Chatter 
Bhuj Dossa were closed by the defend- 
ant, his reason for doing so being that 
he believed him to be in serious difficulties 
and .by taking this acticn he hoped to 
realize at _ once, at any rate, a portion of 
the sum due and he also knew that if the 
rates went more definitely against ihis 
firm, there might be a danger of their 
not being able to recover anything. He 
purchased 75 tonsfrom this firm and out 
of the amount due on the calculation of 
the differences, namely, -Rs. 8,670 he 
succeeded in realising Rs. 4,020-12-8. This 
‘was the proportionate allotment to the 
plaintiff's account, the toal amount due to 
the broker on behalf of his client 
from this firm being Rs. 23,332. The 
details are given at p. 103 ofthe printed 
book inthe evidence of Tikam Singh who 
was atone time a member of the defend- 
ant firm. As showing the activities of 
the defendant No, 1 may quote the follow- 
ing extract from the witness's state- 
ment: 

“Rupees 23,332-8-0 was the total recoverable from 
this firm, Rs, 1,100 were recovered from him by chequs, 
Re, 1,237-8-0 by cash, Rs, 3,000 by Atma Ram, de- 
fendant. Hundis were taken for Rs. 18, 000 without 
interest, This account was closed anda new account 
started. Rs. 764-15-2 were received in cash in 
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1991 against the hundi of Rs. 18,000. In lieu of 
the prior hundis three hundis were taken for 
Rs. ` 7,500 0n October 6, 19°0, and for Rs 5,000 on 
October 10, 1920, the details of which are given 
in the kharar bhai” i 

The accounts throughout have been made 
unintelligible by the practice of mixing 
up the dates of the English calendar with 
the Hindi, the account put in be- 
ing partly in English anq partly in 
Sindhi. Similarly there were defaults by 
two other firms. Kala Ram-Kanhaya Lal 
owed Rs. l, 274-6-6 on their, account on 
behalf of the plaintif. A suit was 
brought against them and decree was 
obtained, but no money was realized. 
The same witness Tikam Singh at p. 106 
tells us that the defendant financed 
the litigation, but the solicitor's bill had 
not yet been paid: Rs. 520-10-0 were still 
due from this firm. The third item is 
Rs. 1,275 due from firm Diwan Chand- 
Amar Chand. No decree was obtained 
against this firm. -The same witness exa- 
mined on interrogatories (p. 83 of the paper- 
book) states that: this firm had closed their 
shop and were running away for fear of 
their creditors when he succeeded in. ob- 
taining Rs. 3,500 in cash in liquidation 
of the amount due. The balance still 
stends at Rs. 1,275 due from: this firm. 
Nowthe finding of the learned Senior 
Subordinate Judge is that the defendant 
is liable, in spite of what he did; be- 
cause he failed to realize the amount due 
from this defaulting firm and to pay 
it to the plaintiff. He says: 

“Taking each item in turn 1 am of opinion 
that the defendant is liable to the plaintiff for 
Rs. 4,649-3-9 still- shown due from Chatter Bhuj 
Dossa. It was-the duty ofthe defendant not only 
to debit Chatter Bhuj Dossa with this amount.but: 
also to recover.the amount. Defendant recovered 
Rs. 1,100 from him in December 1920, Rs. 1,232-8-0 
on December 23, 1920, Rs. 3,000 on 
December 22, 1920. Hundis for Rs. 18,00 were’ 
taken from him in defendant’s favour ‘on Dacem- 
ber 11, 1920. -When an agent ‚gives credit to a 
merchant, instead of recovering money from him, 
he does so at his own risk and all the more so 
when the condition of the person to whom credit 
is given is shaky. This man was declared an in- 
solvent on May 8, 1922. It does not appear when 
the act of insolvency was committed on which be was 
declared an insolvent on the application of his 
creditor. There was an interval of one year and 
seven months - -between the time of taking the 
hundis and his being declared an insolvent. The 
only payment made by him after these hundis- 
were taken was of Rs, 7€4-15-3 on March 19, 
1921. Thereafter fresh hundis were taken. Long 
credit was therefore given by defendant to a 
customer with shaky credit. In such circumstances, 
if loss accrues tothe principal by the insolvensy 
of the debtor,the agent is clearly liable.” 


With this proposition I cannot agree, 
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All thatthe defendant had to do was to 
exercise that amount of care and toshow 
energy in getting what he could in 
making the best bargain possible undec 
the circumstances. If a man’s credit and 
finances are in a thoroughly, bad state 
and he has no money to pay his debt 
which it is impossible to realise from 
him, all that’can be done isto take from 
him what he has and to hope for the 
best. Similarly in the cases of other two 
defaulting dealers, it was for the plaint- 
iff to show definitely that there has 
been negligence, and „onthe facts ds 
found by the learned Senior Subordinate 
Judge it appears to me to be established 
that the defendant did all that was 
reasonably possible and that is node- 
fault of his. that the realizations were 
not larger than they were. If under these 
circumstances the defendant in the posi- 
tion of this firm of commission agents 
might beheld to be liable because of the 
failure-of the firms with which he dealt on 
the Calcutta market, business would come 
to a complete stand-still, All that can be 
expected is that the commission agents 
should act as’ prudently, and’ wisely in 
arranging on their client's behalf as they 
would do when acting on their own behalf, 
and it has not been shown, in my opinion, 
that he failed in any way to exercise due 
prudence and to show reasonable business 
acumen. I am-therefore of opinion that the 
finding of the Senior Subordinate Judge 
on this point must be reversed... 

But before doing so it is necessary to 
samine another proposition put forward 
by Counsel for the plaintiff-respondent. 
This is that negligence was shown in the 
irst place by. the defendant firm. failing 
communicate with him before closing 
he account. Had they done so; he. urges, 
16 would have kept thé account open until 
lue dateand the result of this would have 
jeen that the amount recoverable from the 
irm which eventually, went to insolvency 
vould have been very much smaller and 
he amount recoverable from other ‘solvent 
irms would have been very larger and he 
vould have benefited as a result. Now to 


oretell the future is not given to mortal- 


aen even if they are commission agents 
r dealers - on. the commodity market: It 
3 easy to judge after the event, but is 
uite impossible to anticipate what the price 
rould be on due date and what the relative 
osition therefore of the purchasers and 
ellers will be shown to be. ‘The commis- 
ión agent had-to act on the information 
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available and it appears that as soon as he 
heard that this firm Chatter Bhuj Dossa was 
in difficulty he closed the account in the 
hope of realising something. Counsel urges 
on behalf of the plaintiff that though he 
could not know the condition of the 
Calcutta market and the reputation of the 
local dealers, he could have gone himself 
to Calcutta or could have sent a man. Tak- 
ing everything into account it appears to 
me that the defendant did his best and 
that possibly by acting what he did he made 
certain of saving something from the wreck. 
I would therefore hold that it has not been 
shown there was any negligence on the part 
of the defendant in the action he took on 
behalf of his client and that he is nob liable 
for the losses incurred by the failure of the 
firm Chatter Bhuj Dossa and the impossibi- 
lity of recovering more than had been 
recovered from the other two defaulting 


firms. 
(The rest of the judgment is not material fo 
purposes of this report |Hd.] i 
Agha Haidar, J.—I agree. 
N. Order accordingly. 


—— ee 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Judicial Miscellaneous No. 573 


of 1930 
September 2, 1932 
Aston, A. J. O. 


Mussrs. RAMCHAND SRI NARAYAN 
$ — RESPONDENTS 1 
i versus 


Messrs, BROOKER DORE & Co, 

- — RESPONDENTS 2 
Arbitration Act (IX of 1899), s. 9—Arbitration 
right to nominate 
arbitrator for buyers if they do not appoint arbitrator 
— Buyers not given the right—Sellers not appointing 
arbitrator—Procedure—Buyers to appoint their. 
arbitrator sole arbitrator im reference, 

Where the arbitration clause in an indent provid- 
ed. that in case of dispute there was to bea refer- 
ence to two arbitrators, that ifthe buyers failed to 
appoint an arbitrator, the sellers would have power 
to appoint an arbitratoron behalf of the buyers but 


: no such power was conferred onthe buyers in the 


event of the sellers failing to appoint an arbi- 


trator ; ` f 4 ‘ 
Held, that if the sellers failed to appoint an arbitra- 


. tor, the buyers had their right unders 9, Arbitration 


Act, to nominate the arbitrator appointed by them 
as the sole arbitrator in the reference. Kewalram 
of Uttamchand- 
Brij Lal v. Firm of -Balmokand (2) and Shaw 
(3), referred 


to. 
ji Mr. Suganlal Hassanand, for the Respon- 
dents L, 
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Mr. Choithram Dewandas, for the Respon- 
dents 2. 

Judgment—Objections have 
filed to the award by respondents 2. 

On bebalf of respondents 1, an objec- 
tion istaken that the objections filed by 
respondents 2 are late, not verified and 
not accompanied bya 1akalatnama. 

The evidence shows that respondents 
2, Messrs. Brooker Dore & Co., are a 
firm carrying on business in London. 
The first set of objections, as @ matter of 
fact, was filed by Mr. D. N. O'Sullivan on 
their behalf, within time, for they were 
filed on January 12, 1931. January ll, 
the date on which the shortest period 
of 15 days provided for in r.3, (hap. XII, 
of the rules of this Court would have 
expired was a Sunday. It is, therefore, 
unnecessary to discuss the question whether 
Messrs. Brooker Dore & Co., were entitled 
under r. 3 to three months’ time in which to 
file objections. 

In the objections it was stated that 
Messrs. Brooker Dore & Co. were in England 
and that their power would be filed in 
Court when received. The power was 
subsequently filed by Mr. O'Sullivan in 
February 1931. Tk appears to me that it 
would be very unreasonable to disallow 
objections filed by a firm doing business in 
London because the objections were not 
accompanied by a vakalatnama when it 
would be virtually impossible for ihe 
vakalaitnama to have arrived in time for 
filing after service of the notice. Is accord- 
ingly decide to consider the objections to 
the award. 

In doing so, it seems tome, that objec- 
tion No.2is fatal to the award. The 
arbitration clause in the present indent 
provided that in case of dispute there was 
tobea reference to two arbitrators. It 

- further provided that if the buyers failed 
to appoint an arbitrator the sellers would 
have power to appoint an arbitrator on 
behalf of the buyers. No such power was 
conferred on the buyers in the event of 
the sellers failing to appoint an arbitrator. 
It followed, therefore, that the buyers in 
such an eventuality had their right under 
s.9of the Indian Arbitration Act. See 
Kewalram v. Donald Graham & Co., (1). 
See also the judgment of Rupchand, A. J.C. 
in Firm of Uttamchani Brijlal v. Firm of 
Balmokand (2). 

Assuming the conditions laid down in 

(1) 10 Ind, Oas. 211; 5 SLR 6l. 
ae 107 Ind, Oas, 4399; AI R19:9 Sind 55 at p. 


been 
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the ertitvaticn clause had arisen, and thi? 
fact is not admitted, the buyers had a right 
under s. 9of the Indian Arbitration Act to 
nominate the arbitrator, whom they bad 
appointed, totethe sole arbitrator in the 
seference. Instead of doing so they 
purported to appoint another arbitrator in 
addition tothe arbitrator whom théy had 
appointed. This appointment ewas clearly 
invalid. It was neither in’ accordance with 
the arbitration clause inthe indent nor in 
accordance with s. 9 of the Indian Arbitra- 
tion Act. ; f 

Reliance has been placed on behalf 
of respondents 1 on Kewalram v. Donald 
Graham & Co., (1), whete it was observed 
that s. 9 of the Indian Arbitration Act gives 
a corresponding right tothe other party. 
It must not, however, be inferred from the 
words “corresponding right” that the other 
party can also appoint anotker arbitrator. 
Section 9 is clear on the point. “The right 
of the other party in such circumstances is 
to appoint the arbitrator whom he hae 
nominated as sole arbitrator. 

Reliance is futiher placed on Shau 
Wallace & Co. v. Subbier & Sons (3). That 
case was entirely different from the presen! 
case. There, provision was made in the 
arbitration clause that if either partly failec 
to appoint an arbitrator, the other party 
could appoint two arbitrators including the 
arbitrator he had appointed. 

Reliance was also placed’on my judgmen’ 
in Judicial Miscellaneous No. 180 of 1931 
It is difficult to understand’ why tha 
decision was relied on for the arbitratior 
clause in that case was entirely differen 
from the clause in the present case. Th 
relevant portion of that clause read a 
follows: ; 

“The reference shall be to two Wuropean merchant 
residing in Karachi, one to be nominated by mc/u 
and another to be nominated by you, such nomina 
tion shall be made within seven daysafter service c 
the notice from either party to the other calling for a 
arbitration, Svould the party receiving ihe notit 
fail to nominate bis arbitrator within the aforeeas 
time, the party giving notice shall be at libert 
thereafter to nominate another arbitrator.” ‘ 

That clause clearly ousted the provision 
of s.9o0f the Indian Arbitration Act, for i 
expressed a different intention as to wha 
wasto happen if either pafty failed t 
nominate an arbitrator. f | 

It seems to me, taking all the circume 
tances into consideration, that the appoint 
ment of an arbitrator made by respondent 
1 in addition to the arbitrator whom h 
had already appointed, was clearly invalic 

13) 62 Ind. Cas. 205; 44 M 406; 40 MLJ 168; (192 
MW-N 148; 29 M L T 245; 14 L W 42, 
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The award, therefore, is also invalid. The. 
objection is aliowed. I direct the award 


to be removed from the file, Respondents 
2 to have costs, - 
N. Award set aside. 


— LAHORE HIGH COURT ` 
First Civil Appeal No. 770 of 1927 
June 20, 1933. 

ADDISON AND AGHA HAIDAR, JJ. 
Musammat ORAMPA—PLAINTITE— 
APPELLANT . 
versus 
OFFICIAL RECEIVER, KARACHI 

AND OTHERS — DEFENDANTS- RESPONDENTS. 

Hindu Law—Joint family business — Manager's 
power to contract debts for business— Adjudication 
of firm as insolvent— Liability of minor co-parceners 
—Suit by widow uith right of maintenance against 
Oficial Assignee—Maintainability of— Permission of 
Insolvency Court— Necessity of — Family property, 
if liable in the absence of charge—Claim for main- 
tenance— Whether provable in insolvency-—Provincial 
Insolvency Act (V of 1920), ss. 24, 28 (2). 

Where ajoint Hindu family carrieson a business 
or profession, and maintains itself by means of it, 
the member who managesit for the family has an 
implied authority to contract debts for its purposes, 


and the creditor is not bound to inquire into the - 


purpose of the debt in order to bind the whole family 
thereby, because that power is necessary for the 
existence of the family, Where the joint trading’ 
business has been adjudicated insolvent, the debts 

being due to fall of the rate of exchange and other 
extraneous causes, the whole property of the family 

canbesoldin order to pay off these debts and 

the shares of the minor co-parceners are also liable, 
while the right of the widow to maintenance and 
residence must be postponed to the payment of these 

debts. A suit by a widow havinga right of main- 

tenance agaiast the Official Assignee to enforce her 
right in the property in his hands, lies only with the 
permiszion of the Insolvency Courtand the creditors 

are necessary parties to the suit. Louis Dreyfus & 

Co v. Jan Mohamad (A), relied on. [p 694, col. }; 

p. 696, col. 1.] 

Unless there isa charge on the family property for 
the maintenance of the widow, the joint family pro- 
perty is in no way liable for her mainténance. In 
fact without a charge, the widow’s right is one of an 
indefinite character which is enforceable only like 
any other liability. Maharana Kunwar v. E. V. 
David (6) and Linton v. Linton (8), distinguished. 
ibid.) ` i 
L A claim for maintenance or residence 1s capable of 
valuation as much as an annuity which is admittedly 
provable in insolvency. [p. 686, col. 2.] 


F. O. A. from the decree of the First Class . 


Sub-Judge, Delhi, dated February 7, 1927. 
Mr. Kishan Dayal, for the Appellant. 
Messrs. Har Gopal and „Bhagwan Das, ‘for 

she Respondents, 4 
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Addison, J.—The following pedigree. 
table is necessary: 


MUTSADDI LAL—widow Musammat CHAMPA 








g plaintif 
| i B 
Chandu Lal Nandu Lal, Biri Mal, 
died in 1917, minor, de- 
Banarsi Das, fendant No, 2. 


minor, defendant No, 3. 


Defendant No. lis the Official Assignee,. 
Karachi. This family carried on an an- ~ 
cestral family business by the name Mul , 
Chand-Mutsaddi Lal: Chandu Lal was for 
a long time the manager thereof. The firm - 
was adjudicated insolvent in Karachi in 
the year 1922. This suit -has been brought 
by Musammat Obampa as the widow of. 
Chandu Lal's father and her claim is for 
recovery of maintenance for three years 
before suit as wellas for a sum to be fixed 
for her future maintenance and made a. 
charge on the estate. She also claims a 
declaration that she is entitled to continue . 
to reside in the family dwelling house at. 
Delhi. 

The Official Assignee pleaded that the 
liquidation ofthe debts incurred in due 
course of the ancestral business of the family 
left nothing out of the estate against 
which the -plaintiff could enforce her rights, 
those rights not taking precedence over 
such debts. He also pleaded that the 
suit could not proceed without the sanction 
of the Insolvency Court at Karachi and that 
maintenance could not be recovered in a suit 
against the Official Assignee. The trial Judge . 
held that the bringing of the suit required the 
leave of the Insolvency Court and that it 
was therefore incompetent. He further held 
that the creditors were necessary parties as 
the question between them and the widow 
was, whether the debts were, incurred for 
family necessity, and for this purpose, the 
Official Assignee did not represent the 
creditors. He also held that the failure of 
the business was due to Chandu Lal’s-neg- 
ligence of it and the abnormal fall in 
the price of the goods stocked owing toa 
fallin the exchange rate. He then went 
on to say that the Official Assignee had not 
proved the object or purpose for which 
each debt was raised, while the plaintiff 
had not been able to show that they were 
contracted for immoral purposes. On these 
findings he dismissed the suit with costs, 
and plaintiff has appealed. 


Tt seems to me that this appeal can be 
decided on the question as to whether the. 


4 
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debts were incurred for family necessity. 
The evidence clearly establishes that the 
family business failed because the fall in the 
rate of exchange caused, a 50 per cent. reduc- 
tion in the price ofthe goods stocked, while 
for other reasons, the value of the goods fell 
further. There is no evidence on which 
the Judge was justified in holding that the 
failure was partly due to Chandu Lal's 
` neglect in looking after the business. There 
issome general evidence of his debauchery 
which in my opinion is false. All that is 
established from. the books is that he was 
taking Rs. 500 or so a month out of the 


business for his living expenses and at the. 


same time he was giving Rs. 300 to the 
plaintiff for her living expenses. The firm 
wasa bigone and these figures show that 
the family was living on a very moderate 
scale and that Chandu Lal was not even 
extravagant. It is therefore established 
on the record that the family business 
failed owing to a heavy fall in the price 
of goods by reason of the rate of 
the éxchange changing -and other causes. 
Itmust therefore beheld that the debts 
were incurred in the ordinary course of the 
family business by the manager. 

This finding is sufficient to dispose of the 
case. In Raghunathji Tarachand v. Bank of 
Bombay (1) it was held that the rule of 
Hindu Law that debts contracted by a 
managing member of a joint family are 
binding on other members only when they 
are for- a family purpose is subject -to at 
least one important exception. Where a 
family carries on a businessor profession 
and maintains itself by means of it, the 
member who manages it” for the family 
hasan implied authority to contract debts 
for its purposes and the creditor is not bound 
to inquire into the purpose of the debt in 
order to bind the whole family thereby, 
because that power is necessary for the 
existence of the family. Their Lordships 
of the Privy Council in Ramkrishna Muraji 
v. Ratan Chand (2), held that a mortgage of 
property of the joint family for the pur- 
pose of discharging debts incurred in 
carrying on the business is binding upon 
the joint family including minor members, 
if the mortgagee acting honestly and with 
due caution has made reasonable inquiries 
which led himto believe that there was a 


real necessity so to borrow and it is not 

(1) 2 Ind. Cas. 173; 54 B 72; 11 Bom. L R 255, 

(2) 132 Ind. Cas 61; = 1 R 1931 PO 136; 581 A 
173; 53 A 190; (1931) A J 456; 530 L J 3¢0; 33 
Bom. LR age: 35 OW Nau; Ind, Rul. (1931) PO 
poe WN 733; 3L W 175; 6l MLJ 665 
(PO). 
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necessary for him to see that no part of 
the money is applied in discharging debts 
due to speculative transactions. 

Their Lordships again held in Niamat - 
Rai v. Din Dayal (8) that where the manag- 
ing. member of a. joint Hindu family 
sold part of the joint property for the full 
value and applied part of it to discharge 
debts incurred in carrying on business to 
which the joint family had sucteded and 
invested the balance in the business, the 
manager had authority toraise the money 
not only to discharge debts arising out of 
the family business but to obtain money 
needed to carry’ it on. It was for him to 
decide whether the money shoùld be raised 
by mortgage or sale, and whether it was 
better to raise money to- continue the busi- 
ness or to close it down. It was not for 
the lender or purchaser to go-into question 
of that kind. The “Madras High Court in 
Oficial Receiver, Anantapur v. Ramachand- 
rappa (4) has held that in a Hindu joint 
trading family, where there are one or more 
minor members and the manager is not the 
father and the adult: members ineluding the 
manager have been adjudicated insolvents, 
the power of the manager tc dispose of joint 
family property for debts incurred for 
trading purposes, passes to and becomes 
exercisable by the Official Receiver, so as 
to bind the minor’s shares. The matter is 
well expressed on p. 398, Edn. 9 of Mayne’s 
Hindu Law: ; 

“On the other hand, the manager of a trading 
family has wider powers than those -of the manager 
ofa non-trading family. There is no deviation from 
the fundamental principle that what is done must 
be for the benefit or necessities of the family, but 
acts such as the incurring of debts and drawing of 
negotiable instruments are necessities toa trading 
family while they would not be to a non-trading 
family. Even where the debts in fact are incurred 
merely for the personal purposes of the manager, 
they will bind the family if they are within the 
ostensible authority of the manager as conducting 
the family business So it is that those who deal 
with him aod to whom he incurs debts are not put 
upon inquiry as to whether the debts were incurred 
for the benefit or necessities of the family, so long as 
they are incidental to the family business." 

At p. 260 of Mulla’s Principles of Hindu 
Law, Edition 7, itis said that the manager 
of a joint family has an implied authority 
tò contract debts and pledge the credit and 
property of the family for the | ordinary 
purposes of the family business. Such 

(3) 101 Ind. Cas 373; A I R 1927P 0121; 541A 
211; 8 L 597; 219 Bom. L R 8&6; 52MLI72;40 W 


N 537; 25A L.J 59%; 45 O L J 548; (1927) MW, 
ae oP LB 46s 8 PLT 647; 26 L W 44, 


(P 
Gy 114 Ind, Cas, 345; A.- I ~R-1929 Man: 166; Be = 


- 248; 23 L W 608; 55 M LIT, . G 
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debts if incurred in the ordinary course 
of business are binding on the family 
property including the interest of the minor 
co-parceners therein. But the manager 
alone has such. authority. In Gour’s Hindu 
Law, Edition2 at p.778, it is said that 
where the liability is incurred by the mana- 
ger of a joint family business in the 
ordinary course of that -business thé credi- 
tor orthe elienee is not bound to inquire 
whether the liabilily is incurred for legal 
necessity or for the benefit of the family. 
Again at p.560 the same author says: “So 
again the widow must subordinate her right 
of residence toa transfer by whomsoever 
made for a family necessily. So the house 
must go with the rest of the family assets 
on ihe-manager’s insolvency due to losses 
incurred ina family business.” >- 

The law is therefore not ambiguous. In 
the present case it is the family trading 
business which has been adjudicated insol- 
vents. Its debts were due to the fall of the 
rate of exchange and otherextraneous causes, 
The whole property of the family there- 
fore can be sold in order to pay off these 
debts, and the shares of. the minor co- 
parceners are also liable, while the right of 
the widow to maintenauce and residence 
must be postponed to the payment of these 
debts. This finding is-sufficient: by itself 
to dispose of this appeal. The trial Judge 
has said that the Official Assignee has not 
proved beyond doubt that nothing is likely 
to be left from the estate afterthe payment 
of-his liabilities, but it was mentioned at the 
Bar that. the secured: creditors have sold 
the property mortgaged withthem while the 
Official Assignee has declared a final divid- 
end in respect of the unsecured creditors. 
This means that all the property has 
been disposed of. and obviously in these 
circumstances thee can be no decree without 
impleading the transfarees. - 


I also agree with the finding ofthe trial 
Judge that the creditors are necessary parties 
in a suit of this nature and that, though the 
Offcial Assignee répresents, for most pur- 
poses, -the general body of the creditors, 
‘he would not do so in a case like the present 
as the question which arises to be decided 
is that of family necessity in the case of 
each debt. This is a circumstance which 
is of no concern to ihe Official ~Assignee. 
He is only concerned withthe amount of the 
debt of the creditors, not with the question 
whether it was raised for family necessity. 
It was held in Louis Dreyfus & Co. v. Jan 
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Mohomed (5), by the Sind Judicial. Com- 
missioner’s Court that there is ‘authority for 
holding that a trustee in bankruptcy and 
the bankrupt ‘are privies, but there is no 
authority for holding that the trustee in 
bankruptcy and the creditors of the estate 
areprivies. Ths mere fact that the Official 
Receiver takes the.estate for the benefit of 
the creditors is not enough to bring about 
this relationship. This seems to me to “be 
the correct position. Inany caseit is certain 
that the Official Assignee does not represent 
the secured creditors with whom a very large 
portion of the estate has been mortgaged 
and who have sold the mortgaged property 
in execution of decrees obtained by them. 
Chandu Lal, (P. W. No.8), establishes that the 
property had‘ been mortgaged to the extent 
The property 
mortgaged with them certainly does not.vest 
in the Official Receiver. What the widow 
is trying todo is to get a charge upon 4 
portion of the property of the family. How can 
that be done without the secured creditors 
who are not represented by the Official 
Receiver and who have sold a large portion 
of the property belonging to the family in 
execution of their decree? The suit was 
misconceived and was properly dismissed. 
Further, the decision of the Court below that 
the suit only lay with the permission of 
the Insolvency Court, Karachi, is in my 
opinion, correct. Section 28 (2), Insolvency 
Act, runs as follows: i 

“On the making ofan order of adjudication the 
whole of the property of theinsolvent shall vest in 
the Court or in a Receiver as hereinafter pro- 
vided; and shall become divisible among the 
creditors and thereafter except as provided 
by this Act, no creditor to whom the insolvent is 
indebted in respect of any debt provable under this 
Act shall, during tha pendency of the insolvency pro- 
ceedings, have any remedy against the property of the 
insolvent in rspect of the debt, or commence any 
suit or other legal proceeding, except with the leave 
of the Court and on such terms as the Court may 
impose.” . 

This has to be read with s.34 (2) of the 
same Act which runs as follows: 

“Save as provided by sub-s. (1), all debts and liabilities 
present or future, certain or contingent, to which the 
debtor is subject when he is adjudged an insolvent, or 
to which he may become subject before his discharge 
by reason of any obligation incurred before the date of 
such adjudication, shall be deemed to be debts prov- 
able under this Act.” 

It will be seen that these words are very 
wide and include all liability, present or 
future, certain or contingent, to which the 
debtor is subject when he is adjudged an 
insolvent. The family firm was adjudicated 
insolvent and the members thereof were 


2® 49 Ind. Cas. 421; AIR 1919 Sind 42; 12 S.L 
if De ae eos 
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personally liable at the time for the widow's 
maintenance. The property was not liable 
as there was no charge upon the estate. 
This may be done by decree of a Court 
or by agreement or by will, but 
unlil it is done she has only a claim 
to obtain a charge which may be defeated 
for various reasons—see in this connection 
para. 569 of Mulla’s Hindu Law. The 
argument on behalf of the appellant was that 
leave of the Insolvency Court was not neces- 
sary as the right of the widow to claim 
maintenance was a right against the 
estate and was thus distinguishable 
from the tights of the creditors. This seems 
to me to keg the question; for she has only 
an inchoate right against the estate until 
the estate has been charged therewith. 
She may never attempt to get a charge on 
the estate, but be content with the payment 
of .money to her by the members of the 
family. Unless there is a charge the family 
property is in no way liable for her main- 
tenance. In fact without a charge, the 
widow’s right is one of an indefinite charact- 
er which is enforceable only like any other 
liability. Such authorities, therefore, as 
Maharana Kunwar v. E. V. David (6) and 
Rura v. Oficial, Receiver, Amritsar (7) are 
not in point. 

The learned Counsel for the appellant put 
thisin another way. He said that she did 
not claim through the insolvent and that 
her claim was for part of the ownership of 
the property. She was not a secured creditor 
but wanted to be made a secured creditor. 
This argument appears to me to be against 
him and to imply that this client is at pre- 
sent, until a charge is obtained, an unse- 
cured creditor. The learned Counsel for 
the appellants also relied on Linton v. 
Linton (8) where it was held that future 
weekly or monthly payments of alimony, 
payable by a husband by virtue of an 
order of the Divorce Court were not capable 
of valuation and were not a debt or liability 
within the meaning of s. 37, Bankruptcy 
Act, 1883. The reasons for this decision are 
given at p. 245* of the report as follows: 

“The power is given in consideraticn of the hus- 
band’s ability to pay, irrespectively of his having any 
realized property and it is a power to make him 
pay out of his earnings by means of his own pereonal 


exertions. That shows what this kind of alimony 
was intended to be by the legislature. A man’s per- 


(6) 77 Ind. Cas. 57; A IR 1924 All. 40; 46 A 16; 
21 ALJ 737. 


(7) 125 Ind. Cas, 628; A I R 1930 Lab. 708; Ind. Rul. 
(1920) Lah. 641, 


C) (1885) 15 Q B D.239; 54 LI QB &z9; 52 LT 782; 
2 Morrell 179. 


*Page of (1885) 15 Q. B, D-—[Ed.] . ` 
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sonal earnings after his bankruptcy do not go to bis 
creditors: he keeps them himself notwithstanding his 
bankruptcy. He is as well able to pay alimony of 
this kind after his bankruptcy as before.” 


The case, however, of a widow in Hindu 
Law is totally different. She is not asking 
that money be paid to her out of personal: 
earning, but that the estate be charged. 
Inthe English case it was pointed out that 
the claim for alimony had to be met out of 
the personal earnings of the person against’ 
whom the order was made and had nothing 
to do with his property. There is there- 
for no analogy between that case and 
the present case. I also consider that 
a claim for maintenance or residence is 
capable of valuation as much as an 
annuity which is admittedly provable in 
insolvency. It follows that the widow’s. 
right of residence and maintenance was 
a liability, present and future, to which 
the insolvent firm was subject when it 
was adjudicated insolvent. The position 
of the widow, therefore in this respect is 
no higher than that of a creditor and 
it follows that she should have obtained 
the leave of the Insolvency Court before 
bringing the present suit. For the rea- 
sons given I would dismiss the appeal 
with costs The Court below will see that 
the court-fees are collected in the usual 
way. . 

Agha Haidar, J.—I agree. ‘Seg 
N. Appeal dismissed. 


——— 
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is atthe date of the alienation a reversioner who is 
competent to challenge it, but fails to doso within 
the period of limitation, the result is binding op 
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Messrs. Badri Das and Amarnath Chopra, 
for the Appellants. 

Messrs. J. N. Aggarwal and J. L. Kapur, 
for the Respondents. : 

Bhide, J.—The following short pedigree 
table will bé useful for the purposes of this 
appeal. ` 


“HARI SINGH=MAI DAN KAUR 
. Rani Prem Kaur 


| 
- K. Narain Singh 
4 l 





| 
- Autar Singh, Kishnan 





Harnam 
singh defendant No.1]. Singh 
Musammat Suraj - Gajindar Kashmira 
Balwant Kuar, Singh, Singh, 
Kaur, . defendant plaintiff plaintiff 
defendant No 2, No.1. | No Jl. 
No 1. 


Plaintiffs, Gajindar Singh and Kashmira 
Singh ‘sued for a declaration that the sale 
of 866 kanals 84 marlas of land made by 
defendants Nos. 1 and 2 in favour of def- 
endant No. 3 by a registered deed on 
December 11, 1920, shall not affect their 
yeversionary rights. After the sale, Autar 
Singh, defendant No. 11 sued for pre-emp- 
tion of the land and and obtained a decree, 
but sold it again in favour of defendants 
Nos. 4 to 10,who were thus the real contest- 
ing defendants in the case. The plaintiffs’ 
suit waS based on the usual allegations 
that the land in dispute was ancestral and 
that ‘the sale in question being without 
valid necessity and consideration was 
invalid according fo custom. These allega- 
tions were denied by the contesting defen- 
dants. The learned Senior Subordinate 
Judge who tried the case found the 
material issues against the plaintiffs and 
dismissed the suit with costs. From this 
decision - the plaintiffs have appealed. 
The learned Counsel for the appellants has 
challenged the correctness of the learned 
Senior Subordinate Judge's findings both 
as regards the ancestral character of the 
property and the necessity and considera- 
tion for the sale. As to the first point, the 
sale being by widows the question whether 
the property was or was not ancestral 
would ordinarily have been immaterial; 
but it is alleged on behalf of the defen- 
dants that a part of the property was 
- gifted -by Harnam Singh in favour of 
defendant No.1 and hence the alienation 
was valid at least as regards her share. It 
is therefore necessary to examine this 
question. 
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The plaintiffs’ position was that the land 
in dispute was gifted by Mai Dan Kaur 
in favour of K. Narain Singh her grandson, 
and fell tothe share of his scn Harnam 
Singh on partition. His Lordship after 
considering the evidence held reversing 
lower Courts finding]. I accordingly hold 
that the landin dispute was ancestral and 
ihe alleged gift in favour of Musammat 
Balwant Kaur being invalid against 
the plaintiffs (as held in 
ous case) they have a -locus standi to 


challenge the alienation of the whole of: 


the land included in the sale-deed `of 
December 11, 1920. Inow passonto the 


next question as regards the necessity and- 
>. I may say at’ 
the outset that the passing- of the con-' 


consideration for the sale. 


sideration was not disputed before us and 


the only point that needs discussion is: 
there was any legal’ 


therefore whether 
necessity to justify the sale. It would 
appear from the terms of the sale-deed 
that the consideration was as follows :— 


(a) Rs. 39,000 left with the vendee for payment. 


to prior mortgagees; 


(b) Rs. 1,000 for payment to one Bur Singh on. 


account of a debt owed by Musam- 
mat Suraj Kaur; | 
c) Rs. 
( cording to an oral will of Harnam 
Siagh for the benefit 


Total Rs. 33,000. 


The existence of the prior mortgages 
referred to in (a) is not disputed; but at 


the date of the sale, the mortgagees were’ 


the ` previ-: 


1,500 to be spent on a pilgrimage ac-' 
of . his - 


soul : 
(d) Rs. 900 for expenses of registration, etc. 


apparently in possession: vide recital in - 


the sale-deed dated April 28; 1922, at p. 84 
ofthe printed Record, and it is not shown 
that the widows were benefited in any way 


x 


by the sale so far as the previous mortgages ` 


were concerned. 
contesting defendants in their written 
statement that the whole of theirland was 
under mortgage, that 
per annum had to be paid by way of 


inle:es:, that the widows had nothing to- 
liveon and hence the sale was beneficial.: 


But the learned Counsel for the respondent 
was unable to point out any evidence to 
suppoit these allegations. The sale-deed 


itself shows that a good deal of land was: 
still free from mortgage at the. date of the: 


sale and the area of this unencumbered 


land was reduced to only 149 kanals by- 


virtue of the sale. The allegation that 
Rs. 4,000 per annum had to be paid by 
way ofinterest is not substantiated. As 


shown aboye the mortgagees- had- already: 


It was alleged by the: 


about Rs. 4,000° 
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taken possession of the land. According 
tothe terms of the principal mortgage- 
deeds, profits of the land were to be taken 
to cover interest on the mortgagees’ taking 
possession: vide, Exs. D-1 and D-14. The 
remaining mortgages were in the nature of 
additional charges. Possibly there was 
some interest running on them, but the 
amount could not have been very large. 
The land was now irrigated by canal and 
the income therefrom must have sub- 


stantially increased. It is significant that, 


even the sale-deed does ‘not say that the 
sale was necessitated owing to heavy 
interest charges or the paucity of income. 
Tt is well established that in the case of a 
“sale by a widow stricter proof of necessity 
is required than in the case of a male 
proprietor; but no attempt has been made 
to adduce evidence to show that there 
was any real necessity for the sale. Even 
if the widows were unable to redeem the 
previous mortgages, they could easily have 
left them alone. It does not therefore 
appear that so far as this item is concerned, 
there was really any necessity to justify 
the sale. : 

In support of the next item, the only 
evidence relied on is an oral statement 
of Aziz Singh, D. W. No. 17. There is no 
reliable evidence to show that any such 
debt was actually owed by Musammat 
Suraj Kaur. As to the third item also, 
thera is no evidence as regards the alleged 
oral will of Harnam Singh. Nor is 
there any evidence to show that any pilgri- 
mage was in contemplation or that such 
a pilgrimage was actually made. Musammat 
Balwant Kaur was in the witness box; but 


even she did not say that any such pilgri- - 


mage was contemplated. All that she 
says isthat she received the money “for 
expenses.” The parties are Sikh Jats and 
it is not shown that according to their 
religious notions a pilgrimage by a widow 
is considered beneficial to the soul ofa 
deceased husband and that a sum of about 
Rs. 1,500 would have been needed for the 
purpose. The necessity mentioned for this 
item appears tome to be fictitious. The 
last item as regards the expenses of the 
deed must stand or fall with the others and 
needs no discussion. No necessity for the 
sale having been established so far as the 
first three items are concerned, the sale 
must be held to be invalid so far as the 
reversionary rights of the plaintiffs are 
concerned. 

The learned Counsel for the respondents 
urged that the sale was accepted as valid 
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by Autar Singh, one of the reversioners (who 
sued for pre-emption as stated already) 
and from this fact necessity should be 
presumed. But Autar Singh’s evidence 
shows that he really brought the suit at 
the instance of the contesting defendants, 
to whom he transferred the, land at a con- 
siderable profit, immediately on obtaining 
a deciee. Autar Singh has not deposed that 
there was any necessity for the sele and 
has on the contrary said that he himself 
advised the plaintiffs to bring the present 
suit. Autar Singh's acceptance of the sale 
is therefcre of no value in the circum- 
stances. The learned Counsel for the 
respondents next referred to Sri Krishan 
Das v. Nathu Ram (1) in which it was held 
by their Lordships of the Privy Council 
that the real question for consideration in 
such cases is whether the sale itself was 
justified by necessity and that the mere 
fact that a portion of the consideration 
was not applied to necessary purposes is 
no ground for setting aside the sale. But 
this ruling cannot help the respondents in 
the present case in any way as it has been 
found that there was no necessity at all 
to sell the land. The sale having been 
found to be invalid, it is necessary to con- 
sider whether the vendees can take. their 
stand on the previous mortgages referred to 
in the sale-deed. It appears that there 
were altogether five mortgage transactions, 
three by Harnam Singh and two by his 
widow, Musammat Balwant Kaur, the details 
of which were as follows: 


(a) Mortgage-deed dated 30th 
August }910, by Harnam Singh in 
jJavour of Kirpal Singh (Ex. D-1) 

(b) Mortgage-deed dated 2:nd April 
1912, by Harnam Singh in favour of 
Kirpal Singh (Ex. D-3) Rs. 

(c) Mortgage-deed dated 3rd August, 
1912 by Musammat Ralwant Kaur 
in favour of Kirpal Singh 
(Ex. D-14) Rs. 3,5000 

(d) Mortgage deed dated 5th Febru-. 
ary, 1914. by Harnam Singh in favour 
of Kirpal Singh (Ex. D-9) 

(e) Mortgage-deed dated 24th Sep- 
tember, 1919, by Musammat Balwant 
Kaur in favour of thesons of Kirpal 
Singh (Ex. D-1*). 


Bs, 10,700 


6,222 


Rs. 3,715 


Rs. 2,150 
Total Rs 23,587 


The contention of the plaintiffs-appellants 
was that these mortgages were also invalid 
as neither Harnam Singh nor Musamma 


(1) 100 Ind. Cas. 180; A I R 1927 P 037; 541A 
79; 49 A149; 25 A L J 80; (1927) M W N 89; 388M 
LT 48:4 O WN 183; BPLT 210;31 OWN 462; 
ue L R825; 45 CLJ 386; 52 M LJ 720 
(P 0). 
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Balwant Kaur had any legal necessity to 
enter- into these transactions. It was urged 
that Harnam Singh and Musammat Bal- 
want Kaur had-ample income and had 
no necessity toincur debts and that Harnam 
Singh was -in fact‘ a debauchee and had 
incurred the debts for immoral purposes. 
These-allegations were denied by the res- 
pondents and it was further alleged on 
their bekalf that the first four mortgages 
were at any rate barred by time under the 
Punjab Act I of 1920 at- the date of the 
present suit and the plaintiffs could not 
therefore challenge them. The learned 
Counsel for the plaintiffs on the other 
hand contended that the plaintiffs were 
minors at the date of these alienations and 
had a right to challenge them. It is com- 
mioh ground that limitation as regards 
thesé alienations is governed by Punjab 


Act I of 1920 and the decision of the ques- . 
tion-turns’ on the interpretation’ of s. 6-of:- 


that’ Act, which runs as follows: 


“Notwithstanding anything herein contained, any - 


suit for which-the period of limitation prescribed by 
this Act, is shorter than the period of limi- 
tation prescribed by the ~Limitation Act, 
1908, or by the Punjab Limitation (Ancestral Land 
Alienation) Act, 1900,:may be instituted within the 
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period of ons year next after the commencement of. 


this Act,- or within the. period prescribed for such 
suit by the Limitation Act, 1908, or by the Punjab 


Limitation Act (Ancestral Land Alienation) Act, 1yu0, 


whichever period expires first." ` 


“Punjab Act I of 1920 came into force on 


vw 


May .28; 1920. The period of grace of one: 


year granted by s. 6 therefore expired on 
May 28,1921. The present suit was insti- 


tuted on January 9, 1922, i. e., after the. 


lapse of this period of grace. But the learned 
Counsel for plaintiffs-appellants contended 


that as the plaintiffs were minors at the date ` 


of the alienations and also at the date when 
the period of limitation prescribed by Pun- 
jab ActI of 1920 came into operation they 
are entitled to sue within three years after 
attaining majority according to the provi- 
sions of ss. 6 and 8, Limitaiion. Act. The 
reply of the learned Counsel for. the res- 
pondents was that the cause of action in 
respect-of the right to challenge the aliena- 
tion in question was a joint one as regards 
all the reversioners, that several of the re- 
versioners were majors and were competent 
to sue at: the date of these alienations and 
hence time began to run against them all 
and that consequently the majority of the 
plaintiffs could not help them. In support 
of this Gontention the learned Counsel re- 
ferred tothe principle laid down by their 
Lordships of the Privy Council in. Venkata 
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Narayana, Pillai v. Subbammal (2) and also. 
to Varamma v. Gopala Dasayya (3) and 
Neelakantamier v. Chinnuammal (4). - The 
proposition of law that asuit by a rever- 
sioner to challenge an alienation in cases 
of this type is a repsesentative one is now 
well established and it follows almost as a 
corollary frem this ihat if there iis at the 
date-of the alienations a reversioner who is 
competent to challenge it, but fails to do-so 
within the period of limitation, the result 
is binding on the whole body of reversioners. 
The learned Counsel for the appellants did 
nct attempt to challenge. these propositions 
but merely sought to distinguish the present: 
case on the ground of the majority of. the 
plaintiffs. But the minority of the plaintifis 
cannot help them as the period ‘of limita- 
tion began to run against the whole body of 
reversioners, some of them at any rate being ° 
majors when the alienations were effected, 
This was theview taken in Neelakantamier v. 
Chinnuammal (4) and seems to be in accord - 
with the propositions Jaid down by the Full 
Bench of the Madras High Court in Varam- ` 
ma v.Gopala Casayya (3). The view taken by - 
the Full Bench of the Madras High Court was 
followed by this Court in Chiragh Din v. 
Abdulla (5). The mere fact that the plaint- 
iffs were minors when the Punjab Act T of 
1920 came into force does not appear to be 
material. That Act merely cuts down the 
period of limitation and no new eause of- 
action arose at the time. The learned 
Counsel for the appellants referred to Ma- 
sulla Khan v. Ghazi Khan (6); but that case 
is distinguisable as it does not appear that 
any Major reversioners competent tc sue 
were in existence when the cause of action 
aiose in that case ‘and consequently the 
point now under decision was neither raised 
nor decided therein. But there are certain 
observations at the end of the judgment 
which seem rather to support the contention 
of the Iéarned Counsel for the respondents. 
After referring to the provisions of s. 6, Pun- 
jab Act, I of 1920, the learned Judges re- 
marked: i 

“The words quoted above, (i. e , the words ‘notwith- 


(2, 29 Ind Cas. 218, AIR 1915 PO124; 42I A 
125; 38 M 406; 17 MLT 435; 28M L J 535; 17 
Bom LR 463;19 O WN 64.; 2L W536; (1915) M 
W N 555; 21 OL J 515 (P O). 

(3) 46 Ind Cas, 202; A IR 1919 ` Mad. 911; 41M 
659: 33 MLJ57; 24 M LT 115; 8 L W 62, (1918) 
M W N 461(F B). : 

(4) 99 Ind Cas. 665; A1 R 1927 Mad. 216;52 M L 
J 13; 25 L W 16). : 

(5) 9) Iod. Cas, 1022; AIR 1925 Lah, 654,6 Lah 
405:2 L 0117. i TAN 

(6) 109 Ind. Oas. R17; AIR 1927 Lah, 318; 8 Lah 
711; 9-Lah. L.J 420;.29P L R148, . 
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standing anything therein contained’ occurring at the 
beginning of s &}, were in our opinion intended to govern 
the period of limitation drescribed by the Act and the 
object of the section was to prescribe a maximum 
period of one year after the commencement of the 
‘Act, fora suit for which the period of limitation had 
commenced to run before the enforcement of the 


Act” 

In the present instance, there being major 
reversioners in existence at the date of the 
first four alienations the period of limita- 
tion had.commenced to run. Oonsequently 
as the present suit was institued after the 
expiry of the period of one year allowed by 
s. 6, Punjab Act I of 1920, it must be held 
that the plaintiffs have no right to challenge 
the first four mortgages, which were effect- 
ed more than six years before the date of 
the suit. In view of the above findings it 
is not necessary, strictly speaking, to dis- 
cuss the question of necessity and considera- 
tion for the first four mortgages but I pro- 


pose to discuss it very briefly. [His Lord- - 


ship after discussing the evidence proceed- 
ed]. It will appear from the above that 
there is adequate evidence to establish 
necersity in respect of four out of the five 
mortgages. There is no evidence to es- 
tablish necessity for the fourth mortgage 
dated March 5, 1914; but as I have found 
above, this alienation was already barred 
by limitation at the time when the present 
suit was instituted. The plaintiffs cannot 
therefore get any relief in respect of this 
mortgage also. 

In the end it may be noted that the 
learned Counsel for the appellant conclud- 
ed that Autar Singh having pre-empted the 
sale in dispute he was estopped from chal- 
lenging the sale and that the plaintiffs’ 
claim must be confined to the half share in 
the land which they will be entitled to in- 
herit on the death of the widows: On the 


above findings I would accept the appeal - 


and grant a declaration to the plaintiffs 
that the sale in dispute shall not affect 
their reversionary rights on the death of the 
alienors; but inasmuch as the five mortgages 
discussed above have been found to be 
valid as against them, they will not be en- 
titled to recover their half share in the land 
in dispute when succession opens out, 
without payment of the proportionate sums 
due on these mortgages to defendants 
Nos. 4 to 10 (vendees) or their legal re? 
presentatives then living and redeeming 
the mortgages according to-law. The 
plaintiffs will get half their costs through- 


out. : : 
Addison, J.- I agree. 


VR -Appeal allowed., 
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SIND JUDICIAL COMMISSIONER'S 
-. GOURT 
Miscellaneous Appeal No. 44 of 1930 
September 21, 1932 

FERRERS, J. C. AND Aston, A. J. O. 

KARACHI BANK, Ltp.—APPELLants 
versus 

Messrs. ALEXANDER DREW AND 
Sons— RESPONDENTS , 

Civil Procedure Code (Act V of 1906), ss. 73, 115— 
Order directing rateable distribution—W hether a 
ministerial order—Revision, if lies—Revision on 
ground of error of law—No question of jurisdiction ` 
involved—Competency of revision. 

An orderunders 73, Civil Procedure Code is not 
a ministerial order but a judicial order and when 
another remedy is open toan aggrieved party the 
High Court will not exercise special powers of re- j 
vision. The High Court will not interfere when the 
aggrieved party can have the dispute adjusted by - 
instituting a suit. Shankar Sarup v. Mejo Mal (1), 
S. A. S. Chettyar Firm v. S.A. R. A. Firm (5) and : 
Santdas v. Mangatram 6), relied on, Bibi Uma 
Habiba v. Rasoolan (%) and Saravana Pillai v. 
Arunachallam Chettiar (4), dissented from. 4 


An application in revision will not be entertained 
on the ground of error on a question of law in 
which the question of jurisdiction is not involved, , 
Balakrishna Udayar v. Vasudeva Tyer (7) and G. P, > 
Gunnis v. Amanmal (8), relied on. . 

Mis. A. against an order of Havelivala, 


A.J. C. 
Mr. Kewalram Jethanand, for the Appel- . 


ants. 


Mr. Choithram Dewandas, for the Respon- 
dents. 
Aston, A. J. C.—The question for, 


determination in this matter is a dispute: 
between two rival decree-holders. The 
judgment-debtors, Messrs. Ramdas Khem- ` 
chand & Sons, had mortgaged certain 
properties with Mulchand and Keshamal 
who were the first mortgagees and who 
had obtained a mortgage decree. The 
respondents, Messrs. Alexander Drew &, 
Sons, obtained a decree against the judg- 
ment-debtors and the decree was adjusted, 
the respondents being given a charge ` 
over the same properties which had pre- 
viously been mortgaged 10 Mulchand and 


Keshamal. The adjustment, including 
the charge, was recorded by this Court on 
June 11, 1928. The applicants, the 


Karachi Bank, Ltd., who had a decree, 
against the judgment-debtors but who 
were unsecured creditors sought. to execute 
their decree on August 20, 1928, by the 
attachment and sale of the right, title 
and interest of the judgment-debtors in, 
the properties above-mentioned. On August 
24, 1928, attachment was ordered. On 
January 18, 1929, they applied for sale. 


“but they: failed to. pay the costs of the, ~ 


1954 7 
sale proclamation. -The first mortgagees 
— the Official Receiver of the Estate of 
Messrs. Mulchand and Keshamal—on Octo- 


ber 6, 1928, applied for leave to execute . ) 
-Uma Habiba v. 


. Pillai v. 


their mortgage decree by sale of the right, 
title aad interest of the judgment-debtors 
in the mortgaged property and filed a 
statement under O. XXI, r. 66, that the 
properties were not subject to any encum- 
brance8. On March 7, 1930, some of ihe 
properties were sold and a surplus which 
remained in excess of the claim of the 
Official Receiver was deposited in Court. 
A surplus remained after the. first 
mortgagee’s claim. The present dispute 
relates to the question which of the two 
decree-holders is entitled to the surplus. 

The applicants’ contention is that the 
respondents had no right whatever to 
the surplus, the respondents’. right was 
with regard to the property over which 
‘they had been granted a charge. Ap- 
plicants contend that they alone, as 
unsecured decree-holders, were entitled to 
the surplus. ; ae | 
. Respondents on the other hand relied 
on O.: XXXIV, r. 15 and contended under 
O. XXXIV, r. 13 they were entitled to 
the surplus, being secured creditors having 
a charge. The applicants filed an appeal 
but it has been conceded that no appeal 
lies in the present circumstances. The 
applicants, however, prayed that in the 
-alternative their appeal might be treeted 
as an applicationin revision. | 

A. preliminary ‘objection-has been taken, 
that this Court will not interfere in revision. 
There are conflicting rulings on the point. 
Their Lordships of the Privy Council in 
Shankar Sarup v. Mejo Mal (1), at p. 
322* observed:— | 

“The scheme of s. 295 (of the old Oivil Proced- 
ure Code, which corresponds to s. 73 of the pre- 
sent Code) is rather to enable the Judge as a 
matter of administration to distribute the price 
according to what seem at the time to: be the 
rights of the parties without this distribution im- 
porting a conclusive adjudication on those rights 
which may be subsequently re-adjusted by a suit 
such as the present Their Lordships approve of 
the decision on this point in Vishnu Bhikajt 
Phadke v. Achut Jagannath Ghate (2) and they 
concur in the further observation made by the 
Jearned Judge in that case that the application 
of the 13th Article isalso precluded by the fact that 
the order for. distribution was a step in an execu- 
tion proceeding, and was therefore made-in the 
suit in which the decree was made which was in 


process of execution” i 
The Patna ani Madras High Courts 


. G) 23 A 313; 28 D A 2°%3; 3 Bom. L. R 
713: 8 Sar. 72; 5 O W N 649. N i 
(2)15 B 438. , 
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have interpreted this passage as. meaning 
that an order unders. 73 is a ministerial 
order in the opinion of their Lordships of the 
Privy Council and not a j udicial order—See 
Rasoolan (3), Saravana 
Arunachalam Chettiar (4). This 
was dissented from in S. A. © Chettyar 
Firm v. S. A. R.A. Firm 5), in which, the 
view was expressed that their Lordships 
did not lay it down ihat a revision did not 
lie. They did not decide that an order 
under 8. 73 was a ministerial act. They 
followed Vishnu Bhikaji Phadke v. Achut 
Jagannath Ghate (2), in which it was‘held 
that the order under the seclicn was an 
order in the suit. 

There is thus a considerable conflict of 
opinion in the decided cases, Iam inclined 
to hold with S. A. S. Chettyar Firm v. 8. A. 
R. A. Firm “5), that.theic Lordships did not 
hold that an order under s. 73 was a minis- 
terial act. At the same time this does not, 
inmy opinion, settle the question whether 
a High Court would exercise its power of 
revision in a matter of this kind where the 
parties, as their Lordships pointed out, can 
subsequently readjust their. rights by. a 
suit. There appears to be no reason why 
this Court should exercise special powers of 
revision when another remedy is open to 
the applicant: see Santdas v. Mangatram 
(6). . But there is an even stronger objection 
tothe present application, for it is conceded 
that the Court had jurisdiction “under s. 73 
to distribute the surplus realized’ from the 
sale of the mortgaged property. The con- 
tention of the applicant merely is that in 
exercising the jurisdiction vested in it the 
Court made an error of law and erroneously 
applied O. XXXIV, r. 13 read with O. 
XXXIV, 1. 15. It was held by their Lord- 
ships of the Privy Council in Balakrishna 
Udayar v. Vasudeva Iyer (7), that revision 
is not directed against decisions on ques+ 
tions of law orfact in which jurisdiction is 


‘not involved. This was followed by the 


Full Bench ruling of this Court in G. P. 
Gunnis v. Amanmal (8). - 5 


~ (3) 98 Ind, Cas. 759; 5 Pat 445 at p.447; A IR 1926 


Pat. 497. 
(4) 38 Ind. Cas 117; 40 M 841 at. p.813: 21ML T 
225; (1917) M W.N 280;5 L W . 238; 32.M L:J' 


553. ; 
(5) 113 Ind. Cas, 815; 6 R 582; A I R 1928 Rang. 


163 
_ (6) 18 L R228, i | ; 

(7) 40 Ind Oas. 650; 40 M 793 at p.793; 15 ALJ 
645: 2 PL wll; 33M L J 69,260 Ld 143; 19 
Bom. L R714; (1917) M W N 628; 6L W 501; 220 
W N50; 11 Bur LT 48; 441A 261 (PO). 

(8) +3 Ind. Cas 353; 17 S LR 133; AIR1924 . 
Sind 75(F:B) `- f 
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It seems to me, therefore, that both on 
the ground that the applicant has another 
remedy by suit and on the ground that he 
i8 applying for revision on the ground of 
error on a question of law in which juris- 
diction was not. involved, the present cir- 
cumstances are not such in which this 
Court would exercise a discretion and inter- 
fere in revision. 

I would, therefore, dismiss the applica- 
tion withcosts. Stay order discharged. : 

Ferrers, J. C.—L agree. 

N. Appeal dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 379 of 1929 
_ April 12, 1933 
PaxenHamM Warsa, J. 
Burrabathula NARASIMHALU AND OTAERS 
—APPELLANTS Pg 
: : versus 
DONGA RAMAYY A— RESPONDENT 
Civil Procedure Code (Act V of 1908), ss 148, 
151—Trial Court granting time for making deposit 
in pursuance of High Courts decree—Default by 
plaintiff—Dismissal of suit—Lower Appellate Court, 
‘whether can interfere with the discretion of the trial 
Court. : 
Ina partition suit, seeking to set aside an alienation 
in respect ofa property the High Court passed a 
‘final decree allowing the plaintiff | possession of a 
share, on his depositing a certain amount in default 
of which the suit was to be dismissed. The trial Court 
gavé plaintiff time. The suit was dismissed on 
plaintiff's failure-to deposit within time. Plaintiff 
appealed against the order that he should make the 
- deposit and also -against the order dismissing the suit 
Both these appeals were dismissed by the lower 
Appellate Court holding that s 148 Civil Procedure 
Code would not be applicable. But under s. 151,-the 
“plaintiff was granted four weeks’ more time to make 
| deposit; - z 
_ Held, that the extension granted by the lower 
Appellate Court could not be considered to have been 
in the exercise of any judicial discretion for this 
éexerciée of discretion was in fact reversing the. dis- 
cretion of the District Munsif with regard to the 
time granted. : 4 
S.C. A. from a decree of the Sub-Judge, 
Ellore, in A. S. No. 404 of 1928. 
Mr. N. Swaminatha Iyer, for the Appel- 
lants. 
Mr.- V. Suryanarayana, for the Respond- 
ents. 
Judgment.—The facts of the case 
appear in ‘the judgment of the lower 
Appellate Court. The present respondent 
(plaintiff) filed a partition’ suit seeking 
to set_aside certain alienations. We are 
now concerned only with Item No. 3 in 
the suit, There was a preliminary decree 
that this alienation should he set aside 
on his depositing the sum of Rs, 450 in 
Court as compensation within six months 
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from the date of the appellate decre® 
dated Octoter 14, 1925, The matter wa 
taken on second appeal to the High Court. 
The deposit was made on April 15, 1926, 
When the plaintiff asked for a final decree 
the defendants, who were appellants in 
the High Court, got a stay on condition 
of furnishing. security for mesne profits 
for four years, and on this the High Court 
passed an order that the plaintif? should 
be at liberty to withdraw his deposit. 
After some delay the defendants gave 
security and the plaintiff's deposit was | 
attached by certain credilors. The final 
decree of the High Court as regards this 


Item No. 3 was as follows: ~ : 

“(2) That Item „No. 3 of the plaint schedule 
covered by Ex. be divided into two equal 
shares and that the plaintiff be put in possession 
of one such share on condition of the depositing 
of Rs. 4 0 into Court, and (8) that in case the 
amount is not so deposited, the plaintifi's suit so 
far as it relates to the said Item No. 3 will stand 
dismissed.” ; 

On this the District Munsif’s Court on 
April 19, 1928, gave the plaintiff time to 
make the deposit. The plaintiff did not 
make the deposit. The suit was, therefore, 
dismissed as regards Item No, 3. The 
plaintiff then appealed against the said 
order that he should make the deposit 
and: also against the order dismissing the 
suit. The lower Appellate Court dismis- 
sed both these appeals holding that the 
omission: to make the deposit was not 
accidental but deliberate, and thats. 148 
would not be applicable. But under s. 151 


.the lower Appeilate Court allowed the 


plaintiff four weeks, more time to make 
the deposit. With this modification the 
final Cecree was confirmed in other respects. 
Against this extension of time defendants 
Nos. 4 to 6, 7 to 10 and 12 have appealed. 
The argument is-two-fold, that since the 
decree provided that the suit will stand 
dismi:sed if the money. was not deposited, 
the Court cannot alter its own decree, 
and, secondly, that the plaintiff having 
deliberately refused to make the deposit 
and having challenged the correctness of 
the order dismissing the suit for default, 
it is not an occasion when the Court is 
entitled to use itë discretion under s.151. 
It is sought to be argued for the other 
side that when the High Court passed its 
decree it was referring back to the state 
of things at the time of the preliminary 
decree, I cannot accept this contention for 
a moment. f 
The High Court must have known the 
orders which it had passed by which the 


{934 : 
plaintiff had been allowed to withdraw 
the deposit which he had made. Para- 
graphs 2 and 3 quoted above must be 
read as having been drawn up with full 
knowledge that the High Court had 
already‘ dealt with the matter and, there- 
fore, these paragraphs can only mean that 
the plaintiff must deposit Rs. 450 into 
Court,. and if it is not so deposited the 
plaintif® suit, so far as it related to item 
No. 3; will stand dismissed. It might 
certainly be an arguable point whether 
the District Munsif had power to fix the 
period within which it should ‘be deposited 
or whether it was the High Court alone 
which:could do this. I agree that the 
High ‘Court having allowed the plaintiff 
to withdraw his deposit, plaintiff was at 
the time of the decree entitled to be put 
back into the ‘position which he was in 
when the had made the deposit, except 
that he‘had now to replace that deposit. 
The plaintiff himself refused to replace 
the deposit when he was given time to 
do so.” :He challenged the correctness of 
the order of the District Munsif that he 
should: replace the deposit, and fought 
the matter cut in two appeals. He failed 
in those two ‘appeals and he has ‘not 
preferred a second appeal here in either 
case. =Therefore, it must be held that the 
order ‘of the District Munsif that he should 
pay the deposit was legal and also that 
the order dismissing the.suit for want of 
payment was also legal. Jt is useless in 
the face of the High- Court's decree to 
argue. that the -District Munsif’s -Court 

- had no power, to order the dismissal of the 
suit if the amount was not deposited. It 
has to be considered whether under these 
circumstances-the- exercise of any disere- 
tion in favour of. the plaintiff -can- be 
called a judicial exercise of discretion. 

The. learned -Additional Subordinate 

‘Judge admits that the appellant having 
failed to comply with the order of the. 
lower Court, and not having made any 
application there for extension of time, the 
present request does not come with much 
grace.. He also says that the omission 
was not accidental but deliberate. How-' 
ever, he . seems to think that appellant: 
has been on the horns of a dilemma 
because if he had made the deposit he 
could not appeal against the order that 
he should pay it. That seems to me to be 
no reason whatsoever because it comes to 
this: that if he refuses to obey the Court’s 
order,” challenges it in appeal and succeeds,- 
he does not have to pay any deposit. On 
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the other hand if he fails he is no worse 
off than hé was before having disobeyed 
the Court’s order and he is to be allowed 
time to comply ‘with it. It seems to me 
that such a course would lead to the’ 
grossest abuse and would simply encourage 
appeals by which the appellant has every- 
thing to gain but nothing whatsoever to 
lose by disobeying’ the order of the Court. 
I am.of the opinion that the extension 
granted by the Additional ` Subordinate 
Judge cannot be considered to have been 
in the exercise :of any judicial discretion 
for this exercise of discretion is in fact 
reversing the discretion of the District 
Munsif with regard to the time granted. 
I, therefore, think that the extension of 
time granted must be refused ‘and that 
the final decree of the lower Court restor- 
ed. This appeal will be allowed with 
costs. . 2 f : | 
A.D. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S _ 
: - COUR . 


SA T 
First Civil Appeal No. 41 of 1931 
September 21, 1932 
FERRERS, J. O. AND Aston, A, J.O. `> 
ARJANDAS AND oTHERS—APPELLANTS .. 


versus - 

GANGARAM AND OTHE S— RESPONDENTS 
. Civil Procedure Code (Act V of 1908), s, 151, 
0. I, r. 12— Commissioners repcrti—Value of— 
Objections—Death of Commissioner if makes any 
difference in matter of consideration of report— 
Summary dismissal of objections by trial :Court— 
Inherent jurisdiction to remand case for | proper 
adjudication. 

A Commissioner's report and the opinion express- 
ed by him on the evidence is merely a piece of 
evidentée to be considered by the Judge. The fact 
that the Commissioner is dead at time the report is 
considered makes no difference. It is the duty of 
Court to consider each objection to the report, to 
show in his judgment the nature of the objection and 
his grounds for allowing or dismissing it. When the 
trial Judge merely expresees his opinion that the 
objections are of-no substance, the Appellate Court 
has jurisdiction under s. 151, Civil Procedure Code 
to remand the case tothe lower Court. 

_F.C. A. against the judgment and decree 
of the First Class Subordinate Judge, 
Larkana, - 
. Mr. Agsudomal Rewchand, for the Appel- 
lants. kh; p | SEE 

Mr. Dipchand Chandumal,:.for the Res- 

pondents. - ` : 


Judgment— This is an appeal from 
the judgment and decree of the learned 
First Class Subordinate Judge, Larkana, 
who confirmed the report of the Commis:' 


Fol 
Sioner and -dismissed objections to the 
Commissioner's report,.on the ground inter 
alia that all the gbjections raised related 
to questions of fact, that the learned Com- 
missioner was dead and could not be qués- 
tioned as to his reasons for arriving at 
certain conclusions and. because he found no 
substance in the objections. i 

.We have carefully considered the learned 
Judge’s judgment. ‘We are of opinion that 
the judgment fails to satisfy the require- 
ments of the Civil Procedure Code, and 
that, the learned Judge has erred in mater- 
jal parliculars. The judgment narrates 
that the Commissioner’s report in Suit No. 4 
of 1913 consists of 69 pages and that his 
report in Suit No. 5 of 1913, consists of 
‘91 pages. In view of this statement it is diff- 
cult to understand why the learned Judge 
remarks: < 

“Unfortunately the Commissioner is dead and 
he isnot here to explain why he didith sor thet.” 

The. judgment further states > that 
plaintiffs had filed 37 objections 
to the Commissioner's- report and had 
dropped all except 8, viz., Nos. 10, 17, 19, 
20, -21, 29, 3L-and #3 and none of these 
objections were on a question of law. 
Defendants Nos. 1—4 had tiled 49 objections, 
had dropped some, not seriously pressed 
others and none was on.a. question of law. 
Defendants. Nos. 5—10-filed 41 objections, 
dropped some and not seriously pressed 
others and none wasa question oflaw. : 

In this connection it is noteworthy that-in 
the judgment it is not stated what objec: 
tions were dropped, what objections were. 
not pressed seriously. The learned Judge 
further observes: - 

“All the parties may have pressed their objections 
if the Commissioner had been alive and if he had 
been examined in Court.” 

This appears to be an erroneous view of 
thé law. The Commissioner’s report and 
the opinion he expressed on the evidence 
were merely a piece of evidence to be con- 
sidered by the Judge. It was his duty to 
have considered each objection which was 
pressed, to have shown in his judgment the 
nature of the objection and his grounds for 
allowing or dismissing it. The judgment 
which has been pressed leaves us com- 

pletely in the dark as to what the objec- 
tions. were, 
what the grounds were, for holding the 
objections had-no substance: ; 

The.judgment appears to indicate ihat- 
only. objections with regard to questions 
of law should be seriously considered. 
This, too, appears to me a fallacy. It was 
the duty of the Judge to consider all the 
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objections whether on questions of law or on- 
facts. The parties were entitled to an 
adjudication by the learned Judge and 
this Court is entitled to the benefit of the 
learned Judge's opinion in deciding any 
appeal that may be framed against that 
decision. This judgment appears: to be 
erroneous and defective in material parli- 
culars, it is unintelligible for it is impos- 
sible to ascertain from it why the ejections 
on questions of fact have been dismissed. 
The learned Judge has merely expressed. 
his own opinion that the objections are of 
no substance. This Court, in my opinion, 
has inherent jurisdiction under s. 15], to 
remand the case to the lower Court and it is 
necessary that we should do so in order that 
justice may be done. | 
We, accordingly, set aside the judgment 
and decree of the learned First Class Sub- 
ordinate: Judge and remand the case for. 
hearing of the objections which have not 
been withdrawn according to law. 
Appellants to have costs. As the present. 
suit is an old suit of 1913, the learned 
Subordinate Judge -should give priority. 
to this matter over suits which are of more 
recent dates. . 
N. 


Case remanded. 


pa 


ALLAHABAD HIGH. COURT 
Civil Revision Application No. 503 of 1932 
- May 2, 1933 
MUKERJI AND Youna, JJ. 
Musammat JAIMALA KUNWAR AND 
ANOTRER—DEFENDANTS—APPLICANTS 


3 ` Versus 
COLLECTOR or SAHARANPUR anp 
” OTHERS — PLAINTIFFS — OPPOSITE PARTIES | 

Civil Procedure Code (Act V of 198), 0. XXI11,-7.1, 
0. XXITI,7.10,s. lla-U P.Courtof Wards Act (IV of 
1912), ss 53 and 55—Suit by Court of Wards on behalf 
of widows — Collector withdrawing suit — Wheiher 
next reversioner can continue—Revisional jurisdiction’ 
—Whether can be exercised by High Court of its own 
accord. 

Where the Court of Wards was in charge of an, 
estate in which two widows had a life interest and 
Collector filed a suit on behalf of the two widows and 
withdrew it, the petitioner who Was a reversioner,. 
applied to be substituted as plaintiff and continue the, 
sult : ; 

Held, (i) that the Collector was the sole plaintiff and 
he had every right to withdraw the suit. ' His suit was. 
a suiton behalf ofthe ladies, in a representative: 
capacity. These ladies had onlya life-interest in 
their husband's property and during their lives --. 
they represented the entire estate including the , 
interests of the future reversioners to the estate. 
The mere fact that unders. 55 of the Court of Wards 
Act of 1912 the ladies could institute the suit only: 
in the name of the Collector did not prevent the suit 
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as instituted by the Collector from being a representa-. 
tive suit. In this view of the case petitioner was 
materially interested in the result of the suit Where 
the plaintiff sues in a representative character, it is 
not-open to him to put an end to the litigation by 
merely withdrawing the suit. He may ro doubt go 
out of the suit, but that does not put an end to the 
litigation where other peopleare interested in it and 
have aright to come in and continue the lit gation 
The Civil Procedure Code itself recognises the neces- 
sity of making the beneficiaries a party in certain 
circumstances—vide O XXXI, r. 1. Petitioner's ap- 
plication shęold be allowed. Even if the provisions 
of the Civil Procedure Code have been found to be, 
in terms, inapplitable and yet parties have been 
added or substituted where they ought to be added 
or substituted on general principles. Sankaralinga 
Nadan v. Rajeshwara Darai (1), Kunju Konbi 
Achan v Ammu (), Adi Deo Narain Singh v 
Dukhran Singh (3 , Sachet v. Budhva Kuar (4), Rani 
Anand Kuar v. Court of Wards (5), Keshab Rai Jieu 
Thakur v Jyoti Prasad Singh Deo (6), Prichayyav, 
Rattamma (7), Ml. I. Kadri v. Khubmiya Mahomed- 
miya (x) and Venkata Narayana Pillaiv. Subhammal 
(10), relied on. [p 706, col. 2:p 707, col. 1] 

(14) The contention that the moment the application 
was made by the Collector to withdraw the suit, the 
puit ceased to exist in the eyeof thelaw and the 
Court could not pass any order for substitution or 
addition onan application made toit is cannot be 
upheld. Thecase cannot cease to exist till an orderis 
made by the Court and when the Court came to pass 
an order it can pass an order not only on the ap- 
plication of the Collector, the original plaintiff, but 
also on the application of the two ladies andthe 
petitioner. [p 708,col 1] 

Where out of three petitioners, two filed a revision 
against the order passed on their application, the 
third may very well expect that justice would be 
done towards the joint pe‘ition and the third need 
not file a separate application in revision, Tho 
revisional jurisdiction of the High Court need not 
be invoked by a party anditmay be exercised by the 
High Court of its own accord. [p 706, col 1.] 

Where the Judge aid apply his mind and 
wrote a judgment, whether itberight or wrong, 
it cannot properly be revised by High Court, under 
the provisions ofs. 115 of the Civil Procedure Code. 
{ibid.] , : 

C. Rev. Appln. against a decree of the. 
First Sub-Judge, Saharanpur, -dated 
May 11, 1932. 

Messrs. S. K. Dar and Gopi Nath Kunzru, 
for the Applicants. 

Messrs. S. N. Sen, S. N. Gupta, A. M. 
Gupta, S. K. Mukerji, S. N. Verma and 
G. S. Pathak, for the Opposite Parties, 

Mukerji, J.—This is an application in 
revision and arises under the following cir- 
cumstances: | 
Collector of Saharanpur on behalf of the 
estate of Lala Janeshwar Das, the owners of 
the estate, for the time being, being Janesh- 
war Das'stwo widows Musammais Jai Mala 
Kunwar and Chando Kunwar. The suit 
_ was No. 6 of 1932 in the Court of the First 
“ Subordinate Judge of Saharanpur. It was 
-alleged that the’last male owner of the pro- 


perty in ‘suit was one Deep Chand and on - 


the death of his widow Musammat Dhani 
149—89 & 90. 
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Kunwar, the property-devolved on Janesh- 
war Das and Badri Das, two brothers, in 
equal shares. The suit was directed inter 
alia to obtaining a declaration that one of 
the defendants, Aima Ram who professed 
to have been adop‘ed by Dhani Kunwar, 
was not all adopted and that Janeshar Das 
and Badii Das were entitled to the property, 
and on the death of Janeshwar Das and 
Badri Das their widows were entitled to 
recover the property. The widow of Badri 
Das, Musammat Phulwanti, was made a 
defendant in the case. - 

The defendants to the suit were besides 
Atma Ram, his brother Abheynandan Lal. 
We have already stated that Musammat 
Phulwanti wasmadeadefendant. A fourth 
person, Abdul Majid Khan, was made a 
party as a transferee from Lala Atma Ram 
and Abbernandan. Be 

The Collector of Saharanpur, who was 
the plaintiff in the suit, made an applica- 
tion to the Court on April 19, 1932, with- 
drawing the suit. This application was 
opposed by the widows Jai Mala Kunwar 
and Chando Kunwar, and one Beni Prasad. 
Beni Prasad, according to the allegations 
of the widows and himself, and according 
to the pedigree stated in the paint, was 
along with his brothers, the next reversioner 
to the estate of Janeshwar Das and Badri 
Das. Their application was dated May 19, 
1932, and was tothe effect that they should 
be mada pariies to the suit and the conduct 
of the suit should te given to all or any one 
In support of their application 
they filed an affidavit, which is on the 
record as document No. 650. Various 
allegations were made in this affidavit, the 
important allegations being that Beni 
Prasad was a reversioner to the estate of 
Janeshwar Dasand Badri Das end was, 
therefore, interested in the litigation. On 
behalf of the Collector it was urged that 
he was the sole plaintiff and he was entitled 
to withdraw the suit at his pleasure and 
that under s. 53, Court of Wards Act of 
1912, his discretion could not be questioned 
by the Civil Court. f 

The learned Subordinate Judge consider- 
ed the application and held that the appli- 
cants could not be made parties, and having 
allowed the Collector to withdraw the suit, 
dismıssed it with half the costs. The appli- 
cation in revision is by Jai Mala Kunwar 
alone. Beni Prasad was made a pro forma 
respondent. On April 10, 1933, Beni Prasad 
applied that he may be transposed to the 
array of the applicants as applicant No. 3. 
No order has yet been passed on this 
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application and it is, therefore, before us 
for disposal. 


ie “On behalf of the respondents a prelimin- 
“ary objection has been taken that the revi- 


„Sion is not maintainable because the learned 
“Subordinate Judge had jurisdiction to hear 


the application of the Collector and as he 
applied his mind tothe application and tothe 
petitions of the applicants and Beni Prasad, 
the decision of the learned Subordinate 
Judge is final and is not open to revision 
by this Court. 

It appears to us that so far as the peti- 
tion of the two ladies, Jai Mala Kunwar 
and Chando Kunwar is concerned, the 
learned Judge did apply his mind and 
wrote a judgment which, whether it be 
right or wrong, cannot properly be revised 
by this Court under the provisions of s; 115, 
Civil Procedure Code. We cannot interfere 
with an order simply because it is wrong in 
law. We must be satisfied that the-lower 
Court had acted illegally or with material 
irregularity in the exercise of its jurisdic- 
tion. The preliminary objection, therefore, 
must hold good as regards the applications 
of the two ladies, ; 

So far as the application of Beni Prasad 
is concerned, we fear that it has not, received 


- a proper hearing and consideration from 


1 


the learned Judge in the Court below. 
He has totally misapprehended .the nature 
of Beni Prasad’s application and dealt with 
it summarily. We shall deal with it at 


‘length in the course of this judgment. It 
.was next contended that Beni Prasad filed 


no petition in revision and his application of 


. April 10, 1933, being a belated one, it could 


not be granted. Weare not prepared to 


accept this contention. Beni Prasad was. 
already a party to the revision filed by 
_Jai Mala Kunwar and Chando Kunwar and 


was, therefore, already before the Court. 
Where out of three petitioneis two filed a 
revision against the order passed against 
their application, the third may very well 
expect that justice would be done towards the 
joint petition and the third need not file a 
separate application in, revision: In this 
view we cannot reject Beni Prasad’s appli- 
cation on the sole and simple ground that 
it is a “ belated “ one. The revisional juris- 
diction of the High Court need not be invok- 


-ed by a party and it may. be exercised by 
“the High Court of its own accord. We 


accordingly direct that the application of 
Beni Prasad for being put into the array 
of the applicants be granted and that the 
application in revision be amended accorde 


i ingly. 
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Now we come to the merits of the case 
On behalf of Beni Prasad ‘it had been 
contended that the suit instituted by the 
Collector on behalf of the two ladies Jai 
Mala Kunwar and Chands Kunwar was a 
suit of a representative character and it was 
necessary for the Court below to allow Beni 
Prasad to be impleaded as a plaintiff’ in 
view of the fact that the Collector represent- 
ing the widows was going to withdraw the 
suit. It was argued that thé right to 
recover the property from the defendants 
accrued to Janeshwar Das in his life-t.me 
(according to the facts stated in the plaint 
in suit No. 6 of 1932) and that, therefore, - 
if the suit instituted on behalf of the ladies . 
be withdrawn, a valuable estate would be 
lost tothe reversioners of Janeshwar Das and 
Badri Das and no remedy would be left to ` 
Beni Prasad. No answer has been given 
to this argument. The argument that has 
been addressed to us on behalf of the res- . 
pondents was mainly this. The Collector- 
was the sole plaintiff and he had every 
right to withdraw the suit. Nobody can 
deny that the Collector as the sole plaintiff 
was entitled to withdraw the suit. But 


then nobody can deny that the Collector’s 


suit was a suit on behalf of the ladies 
Jai Mala Kunwar and Chando Kunwar, 
and that, therefore, the suit of the ladies, 
Jai Mala Kunwar and Chando Kunwar, 
was a suit instituted by ‘them in-a repre- 


‘sentative Capacity. These ladies” had only 


a life-interest in their husband's property, 
and during their lives, they represented the 
entire estate including the interest of the 
future réversicners to the estate. A decree 
propetly-obtained against Jai Mala Kunwar 
and Chando Kunwar would bind those who 
would actually inherit the property on the 
death of the Jadies. The mere fact that 
under 8.55, Court of Wards Act of 1912, the 
ladies could institute the suit only in the 
name of the Collector did. not prevent the 
suit as instituted, by the Collector from 
being a representative suit. In this view 
of the czse, Beni Prasad was materially 
interested in the result of the suit. 


It has been heldthat where ithe plaintiff 
sues ina repiesentative character it is not 
cpen tohimtoput an end to the litigation 
by merely withdrawing the suit. He may 
no doubi go out of thesuit, but that does 
not put anend tothe litigation where other 
people are interesied in it and have -a 
right to come in and continue the litigation. 
Tomention some instances of such cases: ` 
where a trustee brings a suit forthe benefit 
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of the beneficiaries and then wants to 
nullifythe result of the litigation, it has 
been held that ithe beneficiaries may be 
properly brought on: the record to continue. 
the litigation : 
Rajeshware Dorai (1). The Civil Proce- 
dure Code itself recognises the necessity of 
making the beneficiaries a party in certain 
circumstances : Vide O. XXXI, r. 1, Civil 
Procedure Sode. Ta Kunju Kombi Achan 
v. Ammu (2), the head of a Malabar Tar- 
wad instituted a second appeal and was 
anxious to compromise the case with the 
respondent. Two junior members of the 
‘family were allowed to prosecute the appeal 
in spite of the fact that the original appel- 
lant didnot want todo so. The argument 
accepted by the Court was that the suit 
was a representative one and the plaintiff 
must be subject to the orders of the 
Court. 

Cases of . partition, accounts, dissolution 
-of partnership and other similar cases may 
‘be cited asinstancesin which the plaintiff 
can withdraw a suit, but he cannot put an 
end to the litigation. 

It is an established rule of Hindu Law 
that where females representing an estate 
have rendered themselves incapable of 
safeguarding the rights of the reversioners, 
a distant reversioner may institute a suit 
.to safegiaid his interest. See Adi Deo 
Narain Singh v. Dukhran ‘Singh (3), 
Sachit v. Budhua Kuar (4) and Rani 
cee Kuar v. The Court of Wards 


© In the case before us, 


suit. The Collector decided to withdraw 
that suit. The result was that by virtue 
of s. 55, Court of Wards Act, the ladies 
themselves. -however anxious they may 
have been to continue the litigation, were 
unable todo so. In the circumstances, on 
principle, it must follow that the rever- 
sioner Bani Prasad should be permitted to 
Continue the litigation. The result of 
disallowing Beni Prasad's request to cən- 
tinue the litigation would be that (assuming 
that the statement made in the plaint 
were correct) an estate worth one and 
half lakhs would go to the defendants 


(1) 31 M 236; 351A 176; 18 M‘LJ 387;120 WN 
a 8 OL J 230; 10 Bom, L R 781; 4M LT 161 


V). 
“ 9) 185 Ind. Cas. &; A IR 1932 Mad. 31; 31 L W 
548; 6L M & J549; Ind Rul. (1932) Mad. 40. 
(3) 5 A532: A W N 1883, 117 
(4)8 A 429; A W N 1833, 153, 
a (5) 6, 0 761; 8 IA 14; 4 Sar, 195; 80L R 31; 4 
Shome L R 78; 5 Ind. Jur, 161. 
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the Collector on . 
behalf of the ladies filed a representative = 


707 
without the smallest attempt being. made 
to recover it. Weare of opinion that Beni 
Prasad's application should have been 
allowed. : 
It was however contended that Beni 
Prasad could not be impleaded because 
the language of O. I, r. 10, Civil Proce- 
dure Code, did not permit his being im- 
pleaded. Cases have arisen from time 
to time in which the provisions of the Civil 
Procedure Code have been found to be in 
terms inapplicable anl yet parties have 
been added or substituted where they 


ought to be added or substituted on gene- 


ral principles. For example, in Keshab 
Rai Jieu Thakur v Jyoti Prasad Singh 
Deo (6), a mahant died and his successor 
in the office of the mahant was allowed to 
be substituted for him. The case did not 
fall strictly within the earlier rules of O. 
XXI, ‘but the Court found that the successor- 


‘in-title of the mahant must be substituted 


andthe order for substitution was sought 
to be justified by ths application of O. XXIL |. 
It is difficult tosay that r. 10 completely 

covered the case and that it was a case of 
assignment, creation or devolution of .any 
interest during the pendency of the suit. 
Similarly in Pitchayya v. Rattamma (7), 
which wa3 a benamidar’s suit; the true 
owner was substituted for him. In M. I. 
Kadri v. Khubmiya Mahomed Miya (8), 
where a scheme for the management of the 
trust had beeh framed and-liberty to apply 
hal been granted; it was -held that persons 
who were not originally parties to the liti- 
‘gation can be .brought in, to question thé 
propriety of the scheme or to make proper 
applications to the Court. The learned 
Judge relied on O. T, r. 10., Bat itis 
doubtful whether that rule could in terms 
be applied. Butit is perfectly clear that 
the order was a right one, and there is no 
rule in the Civil Procedure Code which 
direcily applies. In the case of Raja 
Rathnan Ayyar v. Kalasyasundaram 
Aiyar (9), the presumptive heir was alleged 
to be brought on ths record dlong with 
the widow to protect a reversionary ` in- 
terest. Thasuit was by one who claimed 
to have been adopted by the last male 


owner. 


In all these cases the application for - E 


(6) 133 Ind, Cas. 123; A I R 193? Oal. 783; 330 
W N 8:6; Ind. Rul. (1932) Oal. 559. 

(7) 115 Ind Oas. 310; A I R 1929 Mad. 268; 5i ML 
J 856; 29 L W 56. 

(3) 1383 Ind. Cas 823; AIR 1931 Bom, 333; 33 
Bom. LR 5£4; Ind. Rul. (1931) Bom, 407. 

(9) 72 Ba Gas, 156; AI R 1923 Mad, 521; 44 M LJ 

0; 17 LW 329, 
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addition or substitution of parties did not 
fall within the language of the rules of the 
Civil Procedure Oode and yet there was 
difficulty in making the necessary order. 
In Venkata’Narayan Pillai v. Subhammal 
(10), their Lordships of the Privy’ Council 
relied on O. I, r; 1, for ordering the sub- 
+ gttution of a more distant reversioner to 

continue a litigation which had beer insti- 
tuted by a closer reversioner. 4 

There is therefore enough authority for 
holding that in a case like this it is open 
to the Court to allow Beni Prasad to be 
made a party and then’ to allow the Collec- 
tor to go out ofthe suit, ifhe does not want 
to prosecute it. It is argued on behalf of 
‘Abdul Majid, the transferee defendant, that 
the moment the application was made by 
the Collector to withdraw thesuit, the-suit 
ceased to exist in the eye of the law and the 
Court could not pass any order for substitu- 
tion or addition on an application made to 

it on May 9, 1932. This argument, in our 
‘opinion, is not correct. The case could 
not cease to exist till an order was made 
by the Court and when the Court came to 
pass an order it could pass an order not 
only onthe application of the Collector, the 
original plaintiff, but also on the applica- 
tion of the two ladies and Beni Prasad. 

In our opinion, the learned Subordinate 
Judgeshould have allowed Beni Prasad to 
‘be added asa plaintiff before allowing the 
Collector to withdraw the suit, We accord- 
ingly modify the order of. the Court below 
and direct that Beni Prasad be made a 


plaintiff in the suit and that the uit be 


tried as between Beni Prasad, on the onè 
hand, and the original defendants, on thé 
other. The applicants Musammat Jai Mala 
Kunwar and Chando Kunwar must pay 
the costs of the opposite party as their 
petition in revision has failed. As re- 
gards the costs of Beni Prasad, in view 
of the fact that he did not originally apply 
in revision, he must pay his own costs in 
this Court. 
D. Order modified. 


(10) 29 Ind, Cas. 298: AT R 1915 P O 124;42TA 
125; 38 M 40€; 17 ML T 435;28M L-J 58:17 bom, 
L R468; 190 W N 641; 2 L W597; 91s) MW N 
5p5; 21 OL J515 (PC). l : 
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ALLAHABAD HIGH COURT | 

First Appeal from Order No. 82 of 1933 

March 14, 1934 
KING AND IQBAL AHMAD, JJ. 
NAROTAM—-APPELLANT 
; versus 
Musammat TAPESRA AND ANOTHER— 
RESPONDENTS 

Guardians and Wards Act (VILI of 48904, ss. 10, 11 
and 17—A pplication under s, i0 --Jurisdiction of Judge 
to appoint a person other than the applicant as 
guardian— S. 1], scope of. 

It is true that a Judge is not authorised by 
law, in the absence of an application for the ap- 
pointment of a guardian,.to pass an order appoint- 
ing the guardian of a minor. But once an 
application has been filed in accordance with the 
provisions of s 19, Guardians and Wards Act, 
the jurisdiction of the Judge under the Guardians 
and Wards Act comes into play, and it is open to the 
Judge, as a result of the enquiry initiated on the 
application for the appointment cf a guardian, to 
appoint a person other than the applicant as 
guardian of the minor, provided the person so 
appointed has intimated his willingness to act as 
a guardian. It may be that it would be more in 
conformity with law that tush willingness be com- 





“municated to the Court by means of an applica- 


tion in accordance with the provisions of s. 10 of 
the Act. But the absence of such an application 
by the person appointedas guardian by the Court 
is no bar to the jurisdiction of the Court to appoint 
him as guardian (|p. 709, cols. 1 & 2.] : j 

The object of s 11 of the Act is to give an 
opportunity to all the persons having an interest 
ia the minor, of being heard before an order 
appointing a guardian is passed. Once an applica- 
tion is made under s 10 and notices of the 
application are issued to the persons mentioned in 
s. 11, all the interested parties have the opportu- 
nity of putting their case before the Court; and 
then the-Judge has jurisdiction to appoint such 
person as guardian of the minor who in his opinion 


‘in accordance with the provisions of s. 17 of the 


Act, should be appointed. 


Dei. v. 
Gokulanand (1), relied on. 


Sundarmant 


F. A. from an order of the Judge, Small 
Causes, Benares, dated April 8, 1933. 

Mr. Mansur Alam, for the Appellant. 

Mr. Gadadhar Prasad, for the Respond- 
ents. 


Judgment.—This appeal is directed 
against an order of the Court below 
appointing Musammat Tapesra as guardian 
of the person of Musammat Piyari minor. 
Musammat Tapesra is the own sister of 
Musammat Piyari. Sita Ram the father 
of Tapesra and Piyari died in the year 
1931. Narotam the appellant before us 
professes to be the real brother of the 
maternal grandmother of Musammat Piyari. 
He filed an application in accordance with 
the provisions of s. 10 of the Guardians 
and Wards Act to be appointed guardian 
of the person of Musammat Piyari. The 
application was opposed by Musammai 
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Tapesra and by another woman named 
Musammat Sahodra. The learned Judge, 
after consideration ofthe evidence in the 
Gase came to the conclusion that Narotam 
and Sahodra were not fit persons to be 
appointed guardian of the minor. He 
held that Tapesra was ihe most suitable 
person to be appointed guardian and 
accordingly passed the order appealed 
against. e 

The first contention raised by the learned 
Counsel for. the appellant is that, as 
Tapesra had not filed an application to 
be appointed a guardian, the learned 
Judge of the Court below had no jurisdic- 
tion to appoint her guardian of the minor. 
In support of this contention our attention 
has been drawn to ss. 7, 8, 10 and 11 
of the Guardians and Wards Act. Sec- 
tion 7 provides that. where. the Court is 
satisfied that it is for the welfare of a 
minor that an order should be made 
appointing a guardian of his person or 
property or both, the Court may make 
an order accordingly. It is provided by 
s. 8 that an order-appointing a guardian 
under s. 7 of the Act shall not be made 
except on the application .of the person 
desirous of being, or claiming to be, the 
guardian of the minor, or of the Collector 
of the District or other local area . within 
which the minor ordinarily resides or in 
which he has property or of the Collector 
having authority with respect to the class 
to which the minor belongs. 

Section 10 prescribes the contents of 
an application under s. 8 by a person 
other than the Collector. Section 11 then 
provides ‘that if the Court is satisfied that 
there is ground for proceeding on the 
application, it shall fix a day for .the 
hearing thereof, and cause notice of the 
application of the date fixed for hearing to 
be served on the persons enumerated in 
that section. 

It is argued by the learned Counsel 
that as Musammat Tapesra had not filed 
an application in accordance with s. 10 
of the Act, nor had intimated her will- 
ingness to act as guardian by a declaration 
signed by her and attested by two wit- 
nesses .as provided by cl. (3) of s. 10, 
the learned Judge had no jurisdiction to 
appoint Musammat Tapesra as guardian, 
In our judgment, there is no force in this 
contention. It is true that a Judge is 
not authorised by law, in the absence of 
an application for the appointment of a 
guardian, to pass an order appointing 
the guardian of a minor, But. once: an 
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application has been filed in accordance 
with the provisions of s. 10,.the jurisdic- 
tion of the Judge under the Guardians 
and Wards Act comes into play, and. it 
is open to thé Judge, as a result of the 
enquiry initiated on the- application for 
the appointment of a guardian, to appoint 
a person other than the. applicant. as 


guardian of the minor, provided the person : | 


so appointed has intimated: his willing- 
ness io act. as a guardian. It may be 
that it would be more in conformity. with 
law that such willingness be communicated 
to the Court by means of an application 
in accordance with the provisions of s. 10 
of the Act. But the absence of such an 
application by the person appointed 
guardian by the Court is no bar to the 
jurisdiction of the Court to appoint him 
guardian. The object of s. 11 of the 
Act, is to give an opportunity to all the 
persons having an interest in the minor 
of being heard before an order appointing 
a guardian is passed, Once an application 
is made under s. 10 and notices of the 
application are issued to the persons men- 
tioned in s.. 11, all the interested parties 
have the opportunity of putting their case 
before the Court, and then the Judge has 
jurisdiction to appoint such person as 
guardian of the minor who in his opinion 
in accordance with the provisions of s. 17 
of the Act, should be appointed.: It. is 
not disputed inthe’ present case that .all 
the persons interested in the matter of the 
appointment of a suitable guardian of 
Musammat Piyari were before the- Court 
below and did adduce all the evidence. that 
they wanted to produce. The objection of 
the learned Counsel is at best.a technical 
objection and, in the absence of a definite 
provision in the Act to the effect that a 
Judge has no: jurisdiction to appoint a 
person as guardian of the minor who has 
not filed an application in accordance with 
the provisions of s. 10 of the Act, we are 
not prepared to give effect to that con- 
tention. The view that we take is in 
consonance with the view taken in Sundar- 
mani. Dei v. Gotulanand (1). 

On the merits, in our judgment, the 
learned Judge arrived at a correct con- 
clusion. : ‘ 

Tt appears that Sita Ram lived in a 
portion of the house of Narotam appel- 
lant for a period of 2 or 3 years before 
his death and the minor, Musammat Piyari, 
also lived with Sita Ram. After thedeath 
of Sita Ram. a complaint under s. 406, 

(1). 16. Ind. Oas, 900; 18 O W N 160. 
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Indian Penal Code, was filed by ‘Musam- 
mat Tapesra against Narotam and Mus- 
ammat Sahodra. During the pendency of 
that criminal case some compromise was 
arrived at between the parties. The terms 
of that compromise are in dispute in the 
present proceedings. Narotam placed 
reliance on a deed of agreement dated 
February 3, 1932, In accordance with that 
deed Narotam-was given the right to 
have the custody of the minor and it was 
further provided -by the deed that 
Musammat Sahodra was to pay a sum 
of Rs. 55 to Narotam for the marriage 
expenses of the minor and a sum of Rs. 50 
for the funeral ceremonies of Sita Ram. 
Musammat Tapesra denied the execution 
of the deed of agreement and alleged 
that her thumb impression was taken 
on a black paper and the same was 
utilised for drawing up the agreement in 
question. She stated that when the agree- 


ment was read over to her by a mukhtar . 


she threw the agreement at Narotam and 
refused to have the same registered.. In 
support of her allegation that she did not 
voluntarily execute the deed of agreement 
she relied on-a receipt dated February 3, 
1932. The contents of the receipt do 
undoubtedly support to a certain extent 
the assertion of Tapesra that she did 
not execute the deed of agreement in 
question. It is recited inthe receipt that 
a sum of Rs. 105 was received by Narotam 
on account of the expenses of the minor 
and of the expenses of the funeral cere- 
monies of Sita Ram. The receipt is in 
the handwriting of Narotam himself. The 
contents of the receipt suggest that the 
sum of Rs. 105 was paid to Narotam in 
liquidation of the amount spent by him 
either for themaintenance of the minor or 
for the expenses of the funeral ceremonies 
of Sita Ram. If Musammat Tapesra had 
agreed toallow Narotam to retain custody 
of the minor, there could be no point in 
Musammat Tapesra paying to Narotam the 
amount spent by him towards the main- 
tenance of the minor. 

It may be assumed for the purposes of 
the present case that Narotam is the 
brother of the maternal grandmother of 
Musammat Piyari, though the evidence of 
Narotam on the point is far from satis- 
factory. The fact, however, remains that 
Musammat Tapesra is the own sister of 
the minor and there is nothing on the 
record to suggest that she has an interest 
adverse to the minor. It was suggested 
by the learned Counsel for the appellant 
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that as Tapesra claims under a will 
alleged to have been executed by Sita 
Ram, her interest must necessarily be 
adverse to the minor. The fact that Sita 
Ram executed a registered will was not 
denied in the Court below. Indeed it is 
recited in the deed of agreement that Sita 
Ram executed a registered will. The 
learned Judge has pointed out that 
Narotam is a man with doubtdul antece- 
dents, having been fined twice for gambling, 
In a matter like the present, this Court 
is reluctant to interfere with the exercise 
of discretion by the District Judge, and in 
the present case, no cogent reasons have 
been assigned to induce us to set aside’ 
the order passed by the Court below 
and to appoint Narotam as guardian of 
the minor. 

We accordingly affirm the decision of 
the Court below and dismiss this appeal 
with costs. 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Revision No. 9.5 of 1933 connected 
with .Criminal Revision No. 92 of 1934 
March 22, 1934. 

z BENNET, J. 

Babu RAM SARAN DAS JOHRI— 
APPLICANT 
versus 
EMPEROR—Oppostre PARTY 

Criminal Law Amendment Act (XXIII of 193), 
ss 15, 16 ih —Press (Emergency Powers) Act \X XIII 
of 1931), s 18 (1)—Pamphlet referring to labourers as 
against rich persons—Classes referred to, if suffici- 
ently well defined—Pamphlet calling on labourers to 
meet at a placein large numbers—Likelihood of 
breach of peace—Pamphlet, f tends to promote 
feelings of enmity or hatred between the classes, 

Where a pamphlet purported to deal with the 
grievances of the poor against therich and referred 
on onesi¢e to the labourers in a District labouring 
in fields and factories and on the other to the rich 
persons, the zemindars, the bankers and the petty 
shop-keepers, and the pamphlet called on the 
labourers to assemble in large numbers ata certain 
place and it appeared that the feelings of the 
assembly would be inflamed by this pamphlet 
against the rich peradns and bankers and the 
eemindars andthe petty shop-keepers who are 
mentioned in the pamphlet and the result of such a 
pamphlet, if successful, would probably have been 
hat the large crowd of kisans called together ia 
such circumstances would have started looting the 
shops in the place and a breach of the peace would 
have occurred which might have required the 
sacrifice of many lives before order would have been 
restored : , 

Held, that the classes referred to in the pamphlet 
were sufficiently well-defined for the purposes of 
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s.-16(h), Criminal Law Amendment Act, 1921, and 
that as the action. taken by the accused in publish- 
ing the pamphlet would promote feelings of enmity 
or hatred between the different clas8es of His 
Majesty's subjects, he was, punishable unders. 8 (1) 
Press Emergency Powers Act read with ss. 15 and 
36 of the Criminal Law Amendment Act, 1932, 
Dambe Liladhar Kara v. Emperor (1), distinguish- 
e 


Cr. Rev. from an order of the Sessions 
Judge, Mattra, dated November 28, 1933. 

Mr. Ram Nama Prasad (for whom Mr. K, 
Verma), for the Applicant. : 

The Assistant Government Advocate, for 
the Crown. 


Judgment.—tThere are two. criminal 


revisions one on behalf of Ram Saran Das’ 


Johri, who has been sentenced to three 
months’ rigorous imprisonment under s. 18 
(1) of Act XXIL of 1931 read with ss.15 and 
16 of Act XXIII of 1932, and the other of 
Buddhi, who has been sentenced under the 
same s. 18 (1) of Act XXIII of 1931 to six 
months’ rigorous imprisonment. Both 
cases come from Muttra District and the 
same pamphlet which is the subject of the 
charge against Johri, is one of the three 
pamphlets which were the subject of the 
charge against Buddhi. It will therefore 
be appropriate to pass one order in revision; 
and the cases have been argued together. 
It is admitted that this pamphlet dated 
November 1, 1933, was written by the 
accused Johri, and it is proved that it was 
distributed by the accused’ Buddhi. The 
charge against the accused is that the 
pamphlet comes under the definition of an 
unauthorised news sheet by these provisions, 
Section 16 (h) of Act XXIII of 1932 refers 
to a pamphlet which tends to : 

“Promote feelings of enmity or hatred between differ- 
ent classes of His Majesty's subjects” 

_ And it is provided that. such a pamphlet 
shall come under s. 4 (1) of Act XXIII of 
1931, and therefore shall -be defined as a 


news sheet according to s. 2 (6) of the Act. . 


If the pamphlet comes within the kind of 
pamphlet described as promoting feelings 
of enmity or hatred between different 
classes, then the pamphlet becomes.a news 
sheet, and aperson who publishes or distri- 
‘utes that news sheet will be guilty of 
publishing an unauthorised news sheet 
under s. 18 and punishable with six months’ 
imprisonment or fine. The question there- 
fore is tosee whether the pamphlet in ques- 
tion is a pamphlet of that nature. Learned 
Counsel argued that the pamphlet was not a 
pamphlet of that nature because in the 
first place it did not tend to promote enmity 
between different classes. The pamphlet 
purports to deal with the grievances of the 
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poor against the rich, and the argument 
was that neither the poor nor the rich 
could be said to be well-defined classes. 
Reference was made to a ruling reported 
in Maniben Liladhar Kara v. Emperor 141 
Ind. Cas. 780 (1). In this case a Bench of 
the Bombay High Court had to deal with 
aspeech in which it was stated that the 
accused urged upon the labourers to unite 
in order to fight against the two enemies, 
the Government and the capitalists, 
characterising them as sucking the blood 
of the labourers. It was held that although 
the accused had committed an offence 
under s. 124-A, Penal Code, the accused had 
not committed an offence under s. 153-A, 
Penal Codé, a section which also deals with 
the offence of promoting feelings of enmity 
orhatred ‘between different classes. The 
learned Judges dilated on the point that 
capitalists were not a sufficiently . well 
defined 
stated : 


“I donot think that the term ‘“‘classes”in that’ 


section must be restricted to racial or religious 


classes . ......It is not likely that the term ‘“‘capitalist™” 


in the speech of the accused was meant to include the 
poor péople holding a small 


presents very great difficulties. The learned Advo- 
cate-General tried to read itas synonymous with 
employers. But that term. is as indefinite as 
“capitalist”. | 

The word “capitalist” has not been used 


in the present pamphlet and therefore the 


particular difficulty which occurred in the 
Bombay ruling does not arise. The pamph- 
let, however, definitely refers on the oneside 


to the kisan labourers in the District of 


Muttra who labour in the fields and factor- 
ies, and on the other hand to the rich 
persons, the zamindars, the bankers and the 
petty shop-keepers. I do not think that 
thereis any difficulty in holding .that the 
classes referred to in the pamphlet are 
sufficiently well-defined for the purpose of 
the section in question. 

The next point is whether the pamphlet 
tends to promote feelings of enmity or 
hatred between those different classes. 
The argument of the learned Counsel was 
that the pamphlet sets out in the different 
objects of the meeting that a memorial 
should be sent to the Government of India, 
which the pamphlet alleges, resides in 
London,’ and that the memorial should 
advocate various changes which are Set 
outin the following 17 paragraphs. The 
changes are of a very Serious nature, such 
| i . 180; 34 Bom. LB 1642; AIR 
ON Ae na Rul, (1933) Bom. 153,3: Or. DJ 
931; (1933) Cr. Oas 182; 57 B 253. 


class. Mr. Justice Nanavati 


; amount of capital, 
et an attempt to restrict the term in some way 


2 
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as the reduction of the rate of interests, 
reduction of the rents. of houses and shops 
in towns, the heavy taxation of the rich to 
give facilities tothe poor, the enhancement 
of wages of all labourers in villages and 
towns, and many other changes of that 
nature. Now learned Counsel has pointed 
out that mere words are not penalised as 
stated by Expl. 4 in s. 16 of Act 
XXIII of 1932 which states : 


“Words pointing out, without malicious intention 
and with an honest view to their remoyal, matters 
which is producing or have a tendency to produce 
feelings of enmity or hatred between different classes 
of His Mejesty’s subject shall not be deemed to ba 
words of. the nature described in cl. (A) of this sub- 
section.” 


_Ifthe accused had merely used words to 
petition Government for the removal of the 
grievances which he -sets out, then he will 
no doubt come within this exception, but 
what the accused attempted to do was 
something very different. In his pamphlet 
dated November 1, he calls on all the 
distressed kisan labourers to assemble 
tothe number of one lac on November 25, 
in the City of Muttra. The assembly of one 
lac of persons in a city like Muttra would 
produce a state of affairs which would 
probably leadto a breach of the peace. 
The convener of this assembly would have 
no means of controlling the large number 
of persons whom he desired to assemble. 
If an assemblage to.the extent of one lac 
takes place, only a small number of 
persons who were near him could hear what 
he said, the other persons would be entirely 
without control, They wereto assemble in 
response to. this pamphlet which tells them 
that the rich persons are their oppressors 
and that : 

“They have been driven by the rich just like a 
horse who is- driven blindfolded by the rider,” 

And that itis only the kisan who labours 
in order that the rich men may eat and that 
for reward the kisan is allowed to starve. 
The feelings of the assembly would be 
inflamed by this pamphlet against the 
rich persons and bankers and the zamindars 
and the petty shop-keepers who are men- 
tioned in the pamphlet. The result of 
such a pamphlet, if successful, would pro- 
bably have been that the large crowd of 
kisans called together in such circumstances 
would have started looting the shops in 
Muttra anda breach of the peace would 
haveoccurred which might have required 
the sacrifice of many lives before order 
would have been restored. There is no 
doubt fromreading the pamphlet that the 
action taken by the accused would certainly 
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promote feelings of enmity or hatred bet- 
ween the different classes of. His Majesty's 
subjects. Under these circumstances it’ 
appears tome that it was necessary that 
the action of Lhe accused should be ` pun- 
ished. I do notconsider that the sentence 
of three months’ rigorous imprisonment is 
at all severe; on the contrary I consider that 
that sentence is light. This is the sentence 
which has been passed on Ram Saran Das 
Johri, the sentence of six months’ rigorous 
imprisonment passed by the Magistrate 
having been reduced by the Sessions Court, 
In the case of Buddhi the sentence of six 
months’ rigorous imprisonment passed by 
the Magistrate was confirmed by . the 
Sessions Judge on the ground that the 
accused had admitted that.he had been 
distributing similar leaflets previously 
and was therefore an old offender as he 
admitted a previous conviction of six months, 

For these reasons, I dismiss these two 
applications in revision. The accused who 
are both on bail must surrender to their 
bailand undergo the remainder of their 
sentences. 


N. Application dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 319 of 1929 
May 5, 1933 
MUKERJI AND Naa, JJ. 
SACHINDRA KUMAR ROY AND OTHERS - 
DEFENDANTS — APPELLANTS 
versus 


NABENDRA KISHORE ROY—PLAINTIFF 
— RESPONDENT 

Specific Relief Act (I of 1877), s. 42—Suit for 
declaration that order passed by Revenue Board ig 
without _jurisdiction—Competency of the suit— 
Revenue Board refusing to undertake partition— Right 
to partition not  megatiwed-— Order not without 
jurisdiction or ultra vires of statute~ Civil Court, 
whether can compel Revenue Authorities— Bengal 
Estates Partition Act IV of 1197), ss. 7, 77 and 82— 
Conflict of Civil Court's and Revenue Court's jurisdic- 
tion—Claim for a declaratory decree, if a matter of 
right. 

T suit for a mere declaration, that certain order 
passed by Kevenue Board is without jurisdiction and 
its order was ulira vires the statute, without a prayer 
for a consequential relief would be competent. 
| The Revenue Board refused to undertake partition 
of an estate under the Bengal Estate Partition Act. 
The right of partition as such was not negatived, nor 
was the order made without jurisdiction or ultra 
vires of tbe statute: 

Held, that suit for a declaration that the estate 
was liable t> partition was not permissible because 
his right to partition as a right had never been 
negatived by any body. It is only the expediency of 
the partition that is doybted by them, The Oivil 
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Court _tannob_ compel the Revenue Authorities to 
vndertakethe partition, [p. 715, cols. 1 & 2.] 

{Case law discuésed.] 

Broadly speaking, the provisions of the Estates 
Partition Act read together have purpoited to ex- 
clude the jurisdiction of Civil Courts from cases 
which involve questions of land revenue, questions of 
costs, and questions which require the exercise of 
discretion on the partof the Revenue Authorities 
as regards the mode of partition and its details, and 
that in matters involving questions of title the 
jurisdictio®of Civil Courts is not ousted at all. While 
the question whether the estate is liable to partition 
under the Estates Partition Act involves a question 
of title, the question whether the Revenue Authorities 
should or should not enforce that right by undertak- 
ing such a partition cannot be said to be a question 
of title In matters arising under the Estates 
Partition Act. The jurisdiction of the Civil Courts and 
of the Revenue Authorities are in many instances 
concurrent, and a conflict of jurisdiction between the 
two should munifestly be avoided, and the autho- 
rities must necessarily have toact in such a way that 
the jurisdiction of each should be stayed or res- 
ake by action already taken by the other, [p. 715, 
col, 2. 

Under s. 42, Specific Relief Act a claim for a 
declaratory decree is not a matter of right but rests 
i rae judicial discretion of the Court. [p. 717, 
col, 2. 

A. from the original decree of the Sub- 
Judge, Noakhali, dated August 23, 1929. 

Messrs. Naresh Chandra Sen Gupta and 
Nagendra Chandra Choudhury, for the 


Appellants. 

Messrs. Panchanan Ghose, 
Kumar Roy and Durgadas Roy, 
Respondenis. 

Mukerji, J.—The plaint in this suit 
out of which this appeal has arisen was 
headed as 
. “under the provisions of the Civil Procedure Code, 
a petition praying for relief by way ofa declaration 
cancelling the order of the Revenue Court that a 
revenue paying estate is not liable to partition " 


Sachindra 
for the 


The plaintiff is the owner of an eight 
annas share, and the defendants. are the 
owners of the other eight annas share of an 
estate, bearing Towji No.41 ofthe Nokhali 
Collecturate and named Kharija Taluk 
Gour Kishore Roy. The plaintiff applied 
to the Collector for partition of the eslate 
under the Estates Partition Act (V of 1897). 
To this the defendants objected on the 
ground of s. 7 of the Act, namely that the 
lands of the estate had already teen 
divided by private arrangement formally 
made and agreed to by all the proprietors, 
and each proprietor has, in pursuance of 
such arrangement, taken possession of 
separate lands to be held in severalty as 
representing his interestinthe estate. The 
Collector and the Commissioner overruled 
the objection, but the Board of Revenue 
rejected the plaintiff's prayer for partition. 
The plaintiff then instituted the present suit 
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with the following prayers: (a) For a 
declaration that the estate is liable tobe 
partitioned, (b) that a decree may be passed 
against the defendants for the costs and (c) 
that any other relief may be granted which 
the plaintiffmay be entitled to. 

The Sutordinate Judge hasdecreed the 
suit declaring that the estate is liable to 
partition under Act V of 1897. The de- 
fendants have then preferred this appeal. 
The estate admittedly consists of the 
following: (a) Two groups of tenancies, 
in respect of one group of which the plaint- 
iff has granted mirash ijara potta to the 
defendants, and in respect of the other the 
defendants have granted mirah ijara 
potta tothe plaintiff (b) an osbat talur, (e) 
certain nishkar and chakran lands and (d) 
some khas lands. i 

The Board of Revenue found as fol- 
lows: As regards (a) they held that 
the proprietors were in separate posses- 
sion of the parcels in accordance with a pri- 
vate partition already made, and so if a 
partition under the Act was to be made 
s. 77 ofthe Act would apply and therefore 
the partition would have to conform to the 
private partition and itis only the private 
partition that would have to be confirmed. 
They held that as: regards (b) and the 
chakran lands of (c) the partition would 
have to be regulated by s. 83, so that the 
whole might be assigned to one or other 
of the proprietors and they were apparently 
impressed with the agreement between 
the parties under which these items were 
to remain joint. And as regards the 
nishkar lands of (c) they held that, in 
the partition, s, 82 would apply and the 
lands would have to be kept joint. On 
these grounds the Board held that the parti- 
tion would serve nouseful purpose except 
in giving the shares separate towji num- 
bers. They held therefore that ‘it would 
be an unjustifiable waste of labour to go 
on with the partition” and they accord- 
ingly directed that no partition should 
be made unless all the proprietors applied 
under s. 7. ` 

The Subordinate Judge was of opinion 
thıt what had taken place between the 
parties was nota partition contemplated 
by s. 7 of the Act, because “lands” in 
s.7 of the Act meant all the lands of 
the estate and here admittedly all the 
lands of the estate had not been parti- 
tioned privately: that the agreement as 
regards the oshat taluk and the chakran 
lands was only a temporary arrangement, 
which was not intended to operate for 


714 


all time, and that, as the right to claim 
partition of an estate by a proprietor is 
anordinary incident of proprietorship, the 
plaintiff was entitled to have the. estate 
partitioned. He was also of opinion that 
in the state of feelings between the parties 
if was right that the responsibilitv for 
payment of revenue should he divided. 
He has held that s.7 is no bar to a parti- 
tion, and also that the provisions of s. 82 
and s. 83 merely lay down the methods 
to be adopted in respect of lands coming 
within those sections and cannot operate 
as a bar to partition. In this view the 
Subordinate Judge has made a declara- 


tion that the taluk is liable to partition ` 


under Act V of 1897. 

Now, s. 15, Civil Procedure Code of 1859, 
was in the same terms ass, 50, Chancery 
Procedure Act, 1852 (15 and 16 Vict, 
C. 86). As to the latter section it was 
held by Courts in England that it gave 
aright of obtaining a declaration of 
title only in those cases where the Court 
could have granted relief if relief had 
been prayed for: see Rooke v. Kensington (1) 
and Lady Langdale v. Briggs (2). 


In Nilmony Singh v. Kally Churn (3) and 
Kathama Natchiar v. Dora Singh (4), their 
Lordships of the Judicial Committee 
expressed the view that s.15 of the Code 
of 1859 must be governed by the same 
principles as those upon which the Court 
of Chancery proceeded in reference to the 
Chancery Procedure Act,s. 50. When the 
Code of 1859 was repealed by the Code of 
1877, the provision as to declaratory de- 
cree was transferred to the Specific Relief 
Act Iof 1877, and the terms of the section 
were altered: in one direction they were 
made more comprehensive and in another 
direction more limited : see Deokali Koer 
v. Kedar Nath (5). It has been sometimes 
thought, relying upon the decision of the 
Judicial Committee in the case of Fisher 
v. Secretary of State (6) that a declaratory 
decree can be made independently of the 
provisions of s. 42, Spee:fic Relief Act. 
In that case what happened was this. 
By the effect of ss.5 and 6, Madras Act I 


(1) (1858) 2 K & J 753; 25 L J Ch, 795; 2 Jur, (x. s.) 
755: 4 W R R29. 


(2) (1856) 8 De G M &G391;26 L J Ch, 27; 2 Jur, 


(N. B.) 982.4 W R 703. 

(3)2 I A 83, 14 B L R 382; 23 W R 150; 3 Sar. 447; 
3 Suther 77 (P OC.) 

(4)2 T A 169; 15B LR 83:23 WR 314; 3 Sar 456; 
3 Suther 106; 6 M H C R 310 (P. 0.) 

(5) I5 Ind Cas 427; 39 0704: 16 OWN 8383, 
A M 270, 26 Į A 16;7 Sar. 459;3 O WN 161 
(P. Q. 
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of 1876, the decision of the Collector in 
2 case within his jurisdiction, whether 
for or against separate registration of a 
Portion alienated from a zamindari, when 
once duly sanctioned as provided by the 
Act, could only be questioned in a Civil 
Court. And under ss. 7 and 8 of the 
Act the apportionment might be appealed 
from the Collector to the Board of Revenue 
and power was reserved to the Govern- 
ment in Council to order readjustment of 
separate assessment if fraud or material 
error appeared. The Government, however, 
had cancelled an order made and sanc- 
tioned under the first-mentioned sections. 
The plaintiffs in the suit prayed for a 
declaration that the order of the Govern- 
ment directing the cancellation was beyond 
the powers of the Government to make, 
and was of no legal effect. Lord Mac- 
naghten in delivering the judgment of 
their Lordships observed : 

“Now, in the first place it is at least open to 
doubt whether the present suit is within the 
purview of 8.42, Specific Relief Act There can 
be no doubtas to the origin and purpose of that 
section, It was intended to introduce the pro- 


. Visions of s. 50, Chancery-Procedure Act, 1862, (15 


and 16 Vict c. R6) as interpreted by judicial deci- 
sions. Before the Act of 152 it Was not the 
practice of the Court in ordinary suits to make a 
declaration of right except as introductory to the 
relief which it proceeded to administer. But the 
present suit is one to which no objection could 
have been taken before the Act of 195?. It is in sub- 
Stance a suit to have the true construction of a 
statute declared and to have an act done in con- 
travention of the statute rightly understood pro- 
nounced void and of no effect, This is not the 
sort of declaratory decree which the framers of the 
Act had in their mind.” 


If these observations meant that a de- 
cree, merely declaratory, can be made 
independently ofs. 42, Specific Relief Act, 
as has been understood in such cases as 
Ram Chandra v. Secretary of State (7) and 
Ram Krishna v. Narayana (8), the plaintiff 
gains very little; because in the first 
place the declaration which he has asked 
for and obtained is not a declaration of 
that character but a declaration; that 
the estate is liable to partition, and 
secondly, because the order of the Board 
of Revenue, against which the plaintiffs’ 
attack is directed, is not an order passed 
in contravention of the statute, but intra 
vires the statute, being in exercise of the 
appellate powers conferred on the Board 
by s. 113 of the Act. On the other hand 
Sir Lawrence Jenkins, in delivering the 
judgment of the Judicial Committee in 

(7) 31 Ind. Cas. 310; 39 M 808. 

(8) 26 Ind. Cas. 883; A I R1915 Mad, 584; 39 M 80; 
27M LJ 634; (1914) M W N 912, 
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Sheoparsan Singh v. Ram Nandan Prasad 
Narayan Singh (9) has made it perfectly 
clear that so far at any rate as Courts 
in the mojfussil are concerned their powers 
to make ‘a declaration without more is 
derived from s. 42, Specific Relief Act. 
Jt may be conceded that cases may be 
imagined in which an act of an authority 
being in contravention of the statute it 
is enough for a party to have it pro- 
nounced void and of no effect, upon a true 
construction thereof. Such was the case 
in Fisher v. Secretary of State (6). Lord 


Macnaghten further observed in that 
case : 
“But even assuming that the Specific Relief 


Act applies to sucha suit as this, what is the 
result? What further relief can be required? 
Jf the so-called cancellation is pronounced void, 
the order of the Government falls to the ground, 
and the decision of the Collector stands good 
and operative asfrom the date on which it was 
made,” 

From this point of view, if the plain- 
tiff could show that the Board has acted 
without jurisdiction and its order was 
ultra vires the statute and has asked for 
a declaration of that character, omission 
of a prayer for a consequential relief 
would not per se have stood in the way 
of his getting such a declaration. But, 
as has already been pointed out, the 
plaintiff, in the first place, has not asked 
for such a declaration, and secondly, the 
order of the Board of Revenue was not 
made without jurisdiction. The declar- 
ation which the plaintiff asked for and 
has obtained in this case, as already 
stated, is a declaration that the estate 
is liable to partition under the Estates 
Partition Act V of 1897. Such a decla- 
ration in our judgment is not permis- 
sible because his right to partition, as a 
right‘ has never been negatived by any 
body. And as a declaration which’ may 
be of assistance to him in getting a 
partition of the estate from the Civil 
Court, a prayer for it would obviously 
be not maintainable for he has not asked 
for consequential relief in the shape of 
a prayer for partition. It is contended 
on behalf of the .plaintiff as respondent 
that this declaratian will enable him to 
get a partition from the Collector. We 
cannot see how that is possible, so long 
as the order of the Board of Revenue 
stands, as it must stand, in the present 
case. Rightly or wrongly the Board of 

(9) 33 Ind Oas 914: A I R1916 P, C. 78,431 A 91; 
43 C 694: l4 AL J 468: 200 WN738: 18 Bom. L R 
317; 23 C L J 621; (1916) L M WN 419; 20MLTI; 
3L W 514,31 MJ 77, (P. 0) 
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Revenue has refused to undertake a 
partition of the estate under the Estates 
Partition Act and that order is binding on 
all subordinate revenue authorities. 

It has, however, been argued before us 
that if the plaintiff obtains such a de- 
claration from the Civil Court, and 
armed with it approaches the revenue 
authorities, those authorities would he 
pound to rescind the order declining to 
make the partition, and would feel it 
necessary to proceed with the partition, 
Reference in this connection has been 
made to s. 119 of the Act which speci- 
fies certain orders under the Act as 
being not liable to be contested or set 
aside by the Civil Court, and ithas been 
urged that this specific exclusion sufficiently 
indicates that all other orders under the 
Act may beso contested or-setaside. And 
reliance has also been placed upon certain 
decisions which will be presently advert- 
ed to. It may be conceded at once that, 
broadly speaking, the provisions of the 
Estates Partition Act read together have 
purported to exclude the jurisdiction of 
Civil Courts from cases which involve 
questions of land revenue, questiens of 
costs, and questions which require the 
exercise of discretion on the part ofthe 
revenue authorities as regards the mode 
of partition and its details, and that in 
matters involving questions of title, the 
jurisdiction of civil Courts is not ousted 
at all. ae 

This however will not help the appellant, 
because while the question whether the 
estate is liable to partition under the 
Estates Partition Act involves a question 
of title, the question whether the revenue 
authorities should or should not enforce 
that right by undertaking such a partition 
cannot be said to be a question of title. In 
matters arising under the Estates Partition 
Act the jurisdictions of the Civil Courts . 
and of the revenue authorities are, in many ` 
instances, concurrent, and a conflict of 
jurisdiction between the two should mani- 
festly be avoided, and the  suthorities 
must necessarily have to act in such a way, 
that the jurisdiction of each should be 
stayed or restricted by action already 
taken by the other. A right to have a par- 
tition from the Collectorate is not an 
absolute right. The Collector may, for any 
reason which appears to him good and 
sufficient, reject an application for parti- 
tion (vides. 22). The Commissioner has 
powers to put an end to proceedings taken 
to effect a partitionor separation after an 
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application for partition has been admitted: 
vide s. 112 (1) (a). On the other hand if by 
ordering a partition or effecting it the re- 
venue authorities affect anybody's right or 
title, that person has his remedy in the 
Civil Court. Similarly again,if the Civil 
Court makes an order or decree for parti- 
tion, that has to be taken note of and 
carried out by the revenue authorities 
provided of course that matters which are 
the exclusive concern of the revenue 
authorities are not affected. But it is not 
possibleto hold that after the Board of 
Revenue, no matter whether their view of 
the facts or of the law was right or wrong, 
held that it would be an unjustifiable 
waste of labour to go on with the parti- 
tion, a declaration by the Civil Court that 
the estate is liable to partition under the 
Estates, Partition Act would oblige them 
toalter their view. 


Tajummal Ali v.  Musood Ali 
5 Ind. Cas, 776 (10) and Qamar 
Hassan v. Abas Ali (11), are cases 


in which the Collector overruling an ob- 
jection to the effect that there was a pre- 
vious partition unders. 7 of the Act had 
ordered a partition and such order had 
been confirmed by the superior revenue 
authorities and thereafter the orders of the 
revenue authorities were challenged in the 
Civil Courts. What is relied upon in 
these cases isthe fact that the suits were 
maintained. The other two cases relied upon 
are the cases of Rupan Rai v. Subh Karan 
Rai (12) and Asman Singh. v. Tulsi Singh 
(13). Before dealing with these cases it 
may be pointed out that there is a diver- 
gence of judicial opinion on the question 
of the power of the Civil Court with re- 
ference to partition of a revenue-paying 
estate. This has been pointed out by 
Chamier, ©. J., in the second of the cases 


last mentioned in these words: 

“According tothe decision of the Full Bench in 
Jogodishury Debea v, Kailash Chandra (14) which 
has been followed in many cases in the Calcutta 
High Court, s. 265, Civil Procedure Code 1682, did 
not, and s 54 of the present Code does not, prevent a 
Givil Court from decreeing partition of a revenue- 
paying estate where separate allotment of the re- 
yenue is not asked for.” i sana 

In the case of Asman Singh v. Tulsi Singh 
(13), the plaintiffs asked for a declaration 
as to the extent of their shares in the 

(10) 5 Ind. Cas 776;11 OL J 291;14 O W N632 

(11) 78 Ind, Cas. 653; A T R 1921 Pat 594; 3 Pat. 
614; 3 Pat. LR 62. _ 

(12) 49 Ind Oas, 367; AI R1919 All 110; 41 A 207; 
17 AL 112. 

(38) £9 Ind, Oas. 173; 2 P LJ 221;1PLW 335; 
(1917) Pat, 131 £ 
(14) 24 O 725; 10 W N 374, 
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family property and sucha declaration was 
given notwithstanding that there was no 
prayer for relief in the shape of partition. 
It was contended that the plaintiff could 
have claimed a decree for partition but had 
not done so and so the prayer for a mere 
declaration of shares should be refused. 
Chamier, C. J., observed: 


“On the strength of these decisions (meaning 
the decision of the Caleutta High Coyrt in the 
case of Jogodishury Debea v Kailash Chandra Lahiry 
(14) and other cases which are to the same effect, it 
it is contended that the plaintiffs in the present case 
might have claimed a decree for partition of the 
family property, It appears however that the bulk 
of the family property consists of undivided shares 
in villages in which there is a large number of 
sharers who have no connection with the parties to 
the present case and partition by metes and bounds 
between the parties to the present case caunot be 
made without a general partition of the villages. It 
is obvious that it would be impossible to effect a 
partition in this case between all the sharers in the 
different villages. In similar circumstances in the 
United Provinces and other provinces where the 
Calcutta decisions are not approved a decree would be 
made determining the shares of the parties to the 
case and, if necessery, putting them formally into 
possession of those shares and they would be left to 
obtain a partition of each village or mahal separately 
in the Revenue Courts as and when they pleased, 
In the present suit as constituted it is not suggested 
that the plaintiffs have been dispossessed in aby way 
and nothing more can be done than to determine the 
shares of the parties in the family property and 
declare that the plaintiffs are entitled to enjoy an 
eight annas share therein, The plaintiffs unequi- 
vocally intimated to their co-sharers that they desired 
to sever themselves from the joint family and are 
therefore entitled to enjoy their share separately: 
Girja Bai v Sadashiv Dhundiraj (15). 1 am not 
prepared to hold that the maintenance of the present 
claim for a declaration of the shares of the parties 
in the family property is barred by 3,42, Specifia 
Relief Act.” i 
In the case of Rupan Rai v. Subh Karan 
Rai (12), it was-held that where the whole 
of the property which is the subject-matter 
ofa suit for partition consists of landed 
property assessed to revenue, the suit would 
be governed by the provisions of of O. XX, 
T. 18, cl. (1) and s. 54, Civil Procedure Code, 
and all that the Civil Courts can do is to 
give a decree declaring the amount of the 
plaintiff's share as against the defendant 
and leaving the plaintiff to take any steps 
he may think proper for the actual partition 
of his share in the Civil Court. 

In our judgment these cases do nct assist 
the plaintiff in the present case. The de- 
claration concerned in the present case ig 
not a declaration as regaids the shares of 
the parties, armed with which the plaintiff 

(15) 37 Ind. Cas. 321; A I R1916 PC 104:43 IA 
151:43 O 1€31; 20 C W'N 1085.14 AL J 829: 20 M 
LT 18:)2N LR 1)3 (19)2M W N 65: 18 Bom, 
LR 621;4L Wild; 24 OL J 207; 31M L J453 
(P. 0.) 
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can go to thé revenue authorities and ask 
for a partition under the Estates Partition 
Act, whichever of the two divergent views 
may be taken of the powers of the Civil 
Court with 1egard to partition of a revenuc- 
paying estate. Itis a declaration that the 
estate is liable to partition, a position 
which is not denied by the revenue authori- 
ties and, it is only the expediency of the 
partition that is doubted by them. The 
Civil Court cannot compel the revenue 
authorities to undertake the partition. And 
in the events that have happened the de- 
claration which the plaintiff has obtained 
will be of no use to him in getting a parti- 
tion under the Act from the Collectorate. 

The result is that, in our opinion, the 
suit as framed was not maintainable. ‘The 
appeal is allowed and the decree made by 
the Court below beingjset aside, it is ordered 
‘that the suit be dismissed with costs, leav- 
ing it open to the plaintiff to institute such 
other suit,if any, as he may be advised. No 
order for costs in this appeal. 

Nag, J.—I concur in the judgment. just 
delivered by my learned brother. 

This is an appeal from the judgment and 
decree of the learned Subordinate Judge of 
Noakhali decreeing a suit for a declaration 
that a certain kharija taluk bearing Touzi 
No. 41 in the Noakhali Collectorate is liable 
to partition under the Estates Partition 
Act V of 1897. The facts which gave rise 
to the suit in question are as follows; It 
appears that the plaintiff-respondent and 
the defendants-appellants are each 
owner of 8 annas share of the kharija taluk. 
The plaintiff having applied to the Collector 
for partition of the taluk under Act V of 
1897 was successful up to the Commission- 
er but was unsuccessful ın an appeal þe- 
fore the Board of Revenue preferred by 
the-defendants, the Board having held that 
the partition would serve no useful purpose 
except in giving the share separate towzi 
numbers and that this result could be better 
achieved if all the co-sharers jointly applied 
for partition under s. 7, sub-s. (1), cl. (a), Es- 
tates Partition Act. On this the plaintiff 
instituted the present declaratory suit out of 
which this appeal arises. The plaintiff having 
succeeded in the suit the defendants have 
appealed. The Kharija taluk comprises of 
certain lands and tenancies, namely (1) 
oshat taluk pitambar adhikari; (2) certain 
nishkar, chakran and khas lands from 
which the proprietors derive no rent; and 
(3) two groups of tenancies in respect of 
whick the parties have executed mirash 
-ijara pottas in favour of each other entitling 


SAQHINDRA KUNAR ROY r. NaBENDRA KISHORE ROY 


717 

them each to sue for 16 annas rent in res- 
pect of the group of tenancies specified in 
the respective pattas. The rent of the 
oshat taluk is fixed in perpetuity, the 
proprietors . deriving rent in proportion to 
their respective shares. The proprietors 
derive no rent, as we have already seen, 
from the n‘shkar, chakran and khash, lands 
which have all been kept in ejmali. In 
view of the private partition of the groups 
of tenancies in respect of which there has 
been a mutual execution of ijara pattas, the 
only effect of a partition under the Estates 
Partition Act would be a confirmation of. the 
private partition and nothing else. The 
short point for consideration therefore is 


-whether the aid of s..42, Specific Relief Act, 


could be invoked in a case of this descrip- 
tion with the object of nullifying the effect 
of the decision of the Board of Revenue 
that no partition should be made unless all 
the proprietors conjointly act under s. 7, 
Estates Partitioa Act. There is no prayer 
for a cousequential relief and we are afraid 
that there could not be any such prayer 
in the suit in the very nature of things. 
Under s. 42, Specific Relief Act, a claim 
for a declaratory decree is not a matter of 
right but rests with the judicial discretion 
of the Court. Having regard to the cir- 
cumstances - disclosed in the case : we are 
not prepared to differ from the finding of 
the Board that s. 7, Estates Partition’Act, 
should apply. Our attention has been 
drawn by the learned Advocate for the 
‘respondents to s. 119, Estates Partition Act, 
-and to the rulings reported in Rupan Rai 
v. Subh Karan Kai (12) and Asman Singh 
v. Tulsi Singh (13). None of the .authori- 
ties cited has-any application to this case; 
and as forthe ruling reported in Asman 
Singh v. Tulsi Singh (13) it is, I am afraid, 
an authority for the proposition that the 
Calcutta High Court has uniformly taken a 
view on the subject which is contrary to 
the view sought to be enunciated by the 
learned Advocate for the respondents (see 
Asman Singh v. Tulsi Singh (13) ). x 

Speaking-generally, although the decision 
of a Civil Court as to title or possession 
is always binding on the Revenue Court a 
-conflict of jurisdiction between ihe two 
Courts should always be avoided. The ap 
-peal therefore must be decreed and the 
decree of the Court below must be set aside 


and -the suit is dismissed with costs. No 
‘order for costs in this appeal. 


Deo: _ Appeal alléwed, 


uit 
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ALLAHABAD HIGH COURT 


Second Civil Appeal No. 1280 of 1931 
March 7, 1934 © 


BENNET, J. - 
JAMUNA DUBE—PLAINTIFE— 
APPELLANT 
Versus 
MATHURA RAI AND OTHERS— DEFENDANTS 
— RESPONDENTS. 


Agra Tenancy Act (1141 of 1926, Chap. XII— 
Tenure of grove-holder—Nature of—Purchase of 
‘share in patti--Nature of grove, if changed—Merger, 
‘af takes place. h : 

The tenure ofa grove-bolder in the United Pro- 
vinces ig such that he has a right to hold the land 
as grove as long as the trees are standing on it. 
The purchase of a share in the patit will not change 
the natura of the grove froma tenant's grove to a 
co-sharer’s grove. Under the present law as embo- 
died in Chap. XII of the Agra Tenancy Act of 1926, 
there is no provision for any such merger. lt is 
a reasonable deduction, therefore, that such a merger 
has never been a part of the Tenancy Law of this 


‘Province. 


S. C; A. from the decision of the Subor- 
dinate Judge, Ghazipur, dated July 31, 
1931. 

Mr. K. Verma, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Respond- 
ents. 


Judgment.—This is a second appeal 
‘by a plaintiff whose suit for a declaration 
was dismissed by the lower Appellate 
Court. The plaintiff purchased -a certain 
zemindari share of 3 gandas odd which had 
belonged to the defendants in a certain 
patti by auction sale on October 23, 1914, 
and obtained possession of that share. 
The plaintiff sues for a declaration that 
along with that share he purchased the 
grove of the defendant situated in plot 
No. 817. The sale certificate does not men- 
tion any grove but the contention is 
that because this grove was the zemindari 
. grove of the defendants, it would pass to 
the plaintiff. It was also not shown by the 
plaintiff that the grove was mortgaged in 
the mortgage deed on which the decree 
was obtained by the plaintiff. The defence 
was that the grove in question was a 
tenant's grove and had been the grove of 
the ancestor of the defendants from 1840 
and this fact was established to the satis- 
faction of the lower Appellate Court from 
the khasra of 1840 and other evidence. 
Sometime prior to 1871, the ancestor of 
defendants Nos. 1, 3 and 5 acquired a share 
in this patti along with some other persons. 
The evidence for the defence was that the 
grove did not as a matter of fact merge in 
the zemindari share purchased and has all 
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along been treated as a tenant’s grove in the 
possession of the defendanis. 

The sole point which was argued in 
secorid appeal is that by virtue of the 
purchase it mast be held that there had | 
been amerger of this particular grovein 
1871 with the share purchased by the ancestor 
of certain defendants. Nothing was shown 
from the Tenancy Act of 1869 as to ghy there 
should besuch a merger. The tenure of a 
grove-holder has always been in this 
province such that the grove holder has a 
right to hold theland as grove as long as 
the trees are standing on it. No authority 
is shown for the proposition that the pur- 
chase of a sharein ihe patti will change 
the nature of the grove from a tenant's 
grove toaco-sharer’s grove. Such a change 
would involve the vonsideration of line 
profits of the grove at the time of division, 
of profits among the cosharers. NG 
authority is shown for the proposition that 
such a result ever occurs. Under the 
present law as embodied in Chap. XII of 
‘the Agra Tenancy Act of 1926 there is no 
provision for any such merger. It is a 
reasonable deduction, therefore, that such 
a merger has never been a part of the 
Tenancy Law of this province. | 

As pointed out by the lower Court, there 
would be also a difficulty arising from the 
fact that the ancestor of defendants did 
not acquire the whole zemindari rights in 
the patti but only acquired a right in a 
fraction of the patti. I consider that no 
ground has been made out for interference. 
Accordingly I dismiss this sézond appeal 
with costs. Leave is granted for Letters 
Patent Appeal. 

N. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COUR 


T 
Second Civil Appeal No. 534 of 1931 
July 24, 1933 
SUBBEDAR, A. J. C. 
MAKHANLAL LOLARAM AND OTHERS— 
DEFENDANTS — APPELLANTS 


versus A 
PANCHAM LAL SHEOPRASAD— 
PLAINTIFF— RESPONDENT 

Jurisdiction—N otificatign changing | territorial 
jurisdiction of Courts— Effect on pending cases— 
Appeal—Omission to raise objection as to want of 
territorial jurisdiction—Waiver—Civil Procedure 
Code (Act V of 1503, applicability of, to 
appeals. | 

Where a notification ismade by the Government 


s. 2), 


glecting a change ia the territorial jurisdiction of 
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- Courts unless pênding cases are expressly transferred 
by the notification or unless ‘there is a specific 
possession in any enactment to that effect, the Court 
in which suit or appeal was pending at the time of 
the notification does not cease to have jurisdiction 
to decide the matter despite the’ change "in its 
territorial jurisdiction Jhandu Mal - yi Pirthi), 
Ramier v Muthukrishna Auyar (2) and Chokkalingha 
Pillai v Velayudha Mudaliar (3), relied on 

Althougk s. 21, Civil Procedure Code, does not in 
terms apply to appeals, the principle underlying it 
is of general application and covers appeals also, 
and ifthe ebjection asto want of territorial juris- 
diction of a Court to hear an appeal is not taken 
before that Court, it must be deemed to have been 
, waived Ramiar v.Muthukrishna Ayyar (2), Chok- 
kalingha Pillai v. Velayudha Mudaliar 13), Zamindar 
of Ettivapuram v. Chidambaram Chetty (4) and 
Ramani v. Narayanasami Aiyar (5%, referred 
to. 

S. C. A. against a decree of the Additional 
District Judge, Narsinghpur, dated June 
26, 1931. 


Mr.M. R. Bobde, for the Appellants. 
> Mr. T. L. Sheode, for the Respondent. 


Judgment. — This appeal by the defend- 
- ants arises out of a suit which the 
plaintiff had instituted against them in 
the Court of the Second Class, Subordinate 
Judge, Jubbulpore, to recover Rs. 2,C00 
as damages for an alleged defamatory 
letter said to have been published by 
them in the issue of the “Jain “Gazette” 
dated April, 23, 1928. The trial Court 
dismissed the suit but without awarding 
costs to the defendants on the ground 
‘that although the letter was defamatory 
there was- accord and satisfaction as 
pleaded by the defendants. Against the 
dismissal of his action the - plaintiff pre- 
ferred an appeal to the Court of the 
‘District Judge, Jubbulpore, and the de- 
fendants filed cross-objections against the 
order refusing their costs. At the express 
desire of the parties that the appeal 
should pe heard by a Judge having 
“intimate knowledge of higher Hindi” 
the Jearned District Judge, Jubbulpore, 
transferred it, on “January 7, 1931, for 
disposal, apparently under s. 24, Civil 
Procedure Code, to Mr. Paranjpe, First 
‘Class Subordinate Judge, Narsinghpur, 
who was also the Additional Judge of the 
Court of the District Judge, Jubbulpore, as 
the Revenue Sub-Division of Narsinghpore 
was then included in the Civil District 
of Jubbulpore. Mr. Paranjpe heard the 
arguments on the merits on the appeal 
on March 16, 17, and 168, 1931 and ad- 
journed the case for delivery of judgment 
to April 8, 1931. For one reason or an- 
other the judgment was, however, not 
delivered by him till June 26, 1931, The 
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tke First Class Subordinate 


ET 


objections were wholly dismissed. The 
plaintiff was awarded Rs. 1,000 as damages 


“and his full éosts in both the Courts against 


defendant No, 4 only and the decree of the 
trial Court dismissing the claim against 


-the other defendants without costs was 


fear a 
In the Central Provinces Gazette 
June 13, 1931, there appeard parai 
Notifications of the Governor in Council 
under ss. 15, 16, 17, 26 and 28, Central 
Provinces Courts Act (Iof 1917), regard- 
ing. the re-distribution of the Province 
into several Civil Districts and the ‘estab- 
lishment of the several grades of Civil 
Courts therein defining the local limits 
of their jurisdiction and the. powers of ` 
the Judges presiding over them with 
the result that as from June 16, 1931 the 
Revenue Sub-Division of Narsinghpore - 
which till then formed part of the Jubbul- 
pore Civil District was transferred from 
it to the Hoshangabad Civil District and 
] : Judge ` 
presided in the Civil Court of N oe 
pore was made an Additional Judge of 
the District Court at Hoshangahad. In 
an words as a June 16, 1931, Mr 
aranjpe ceased to be an Additional 
Judge of the Court of the District Judge 
PUSESE ane peceme an Additional 
Judge of the Court of the Distri g 
Ho henenbadi l , AR eee 
In the first ground of appeal it w 
contended for the IAE a a 
the first appẹal in the present case was 
transferred for disposal to Mr. Paranjpe 
as an Additional Judge of the Oouel of 
the District Judge, Jubbulpore, and since 
by virtue of the aforesaid notifications he 
had ceased to function as such -as from 


June 16, 193], -he had no jurisdiction to 


decide the appeal on the 26th ide 
he ‘had become as Additional Judge T 
Court of the District Judge, Hoshangabad. 
It was therefore urged that the judgment 
and decree'under appeal being ultra vires 
should be set aside and the first appeal re 
manded tothe District Judge, Jubbulpore, 
for rehearing and fresh disposal. The 
Sppe an od oe relied on 
andu Mal v. Pirthi (1) i ke 
his anga C E pappot at 
For the respondent reliance w. 
on kamier v. Muthukrishna aa D 


D 4A LJ 213: A W N 1907, 53 

nd. Oas. 395: AIR 1932 . 
01: (1932) M W N 955: 62° M Ly esas bw 7 
Ind. Rul. (1932) Mad 3:3 (F B), ' 42; 


“720 
et E Bee 
and it was contended that since the Govern; 
ment, notifications made noy provision for 
the transfer of penditigt: cases. and: only 
provided for distribution: of future; wol 
that they did not affect Mr“-Parénjpe. 
jurisdiction to decide the first appé: kwhichy 
both at the timé when it was; filed and 
argued was within his jurisdiction to 
entertain and hear. Alternatively it was 
argued that under s. 21 read with s. 1.7 
(2), Civil Frocedure Code, this Court should 
not allow the present objection .as ‘to the 
competency of Mr. Paranjpe to pronounce 
judgment in the first appeal because the 
appellants failed to raise the same ot- 
< jeciionin’.the lower Appellate. Court after 
.tHé publication of the notifications and it 


DA 


7 Swag not: shown that. there has been a con- 
' ‘géquent failure of justice. 

“Zt was conceded for ‘the appellants that 
there has been no failure of justice con- 
sequent upon Mr. Paranjpe having pro- 
nounced judgment in the appeal which 
‘admiltedly was fully argued before him 
on bothsides. It was, however, contended 
that as at the time of pronouncing the 
judgment Mr. Paranjpe had no jurisdic- 
tion to entertain and dispose of appeals 
from the Jubbulpore Civil District, his 
decision was wholly without jurisdiction 
and was a nullity and that s. 21, Civil 
“Procedure Code, was no bar to the main- 
-tainability of-the objection now raised by 
the appellanis. Two questions of. law 
„then arise for determination: (1). Whether 
‘by reason of notifications effecling the 
-change in dhe territorial .jurisdiction of 
the Court. presided over by Mr. Paranjpe 
“he. ceased -to have jurisdiction to pro- 
nounce judgment in the appeal -which 
ak. the date of the notifications was rightly 
pending for judgment in his Court, and 
(2). Whether by reason of the appellants 
inaction in raising the objection, in the 
lower Appellate Court, as to its competency 
to pronounce judgment in yirtue of the 
said notificatiors, there has been a 
, waiver on their part of the plea of want 
of jurisdiction so as to preclude this Court 
under s. 2l.read with e. 107 (2), Civil 
Procedure Code, frcm allowing the said 
-objection in appeal when admittedly there 
“has been no consequent failure of justice. 
The law on the firet point appears to be 
that unless pending cases are expressly 
transferred by the notification effecting a 
change in the territorial jurisdiction of a 
Court or unless there is a specific pro- 
‘vision in any enactment to the same 
‘effect, the Court in which the suit or 
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appeal was instituted does not cease to 
ave~ jurisdiction to decide the matter 
despite the change in its territorial jurise 
ietin =. Chokkalingha Pillai v. Velayudha 
Mudaliar (3), Rameir v. Muthukrishna 
an (2) and Jhandu Mal v. Pirthi 





In the first Madras case Chokkalingha 
Pillai v. Velayudha Mudaiiar (3) in a 
suit on a mortgage, the preliminary decree 
was passed by the Kumbhakohatn Sub-’ 
Court. Subsequently in virtue of a Govern- 
ment notification, the territorial jurisdic- 
tion over the place wherein the mortgage 
property was situated- was transferred 
from the Kumbhakonam Sub-Court tothe - 
Mayavaram Sub-Court; but nevertheless 
the former Court passed the final decree 
in the suit. In a suit by one of the 
mortgagors-defendants to set aside the 
final decree as being absolutely void, for 
want of jurisdiction it was held that when 
a case, is properly instituted in a Court 
and is, pending, the mere transfer of 
territorial jurisdiction has not the effect 
of automatically transferring the proceed- 
ings which are actually pending in that 
Court, Phillips, J., at p. 155* of the 
report made the following very pertinent 
observations on the* point which have mys 
respectful concurrence. f 4 


“A large number of cases have been cited which 
deal with the jurisdiction of a Court to execute . 
a decree properly passed ‘by it, when territorial 
jurisdiction has been taken away after the passing 
of the decree. I do not think that much import- 
ancé ‘can be attached to these cases because there ` 
are certain special sections of the Civil Procedure 
Oode, 4 e, 47, 3%, 3) and 150 which specifically 
„deal withs.this point and there is no special pro- 
vision in: the Act which deals with pending suits. 
The jurisdiction of a Court consists ın its power 
to entertain suits, and when once a suit has been 
properly entertained, it is difficult to understand 
how that jurisdiction is removed unless it is 
specifically so done by the order of a competent 
-authority. Once ‘the suit has been entertained, the 
remaining proceedings taken therein are not taken 
by reason of any partictlar territorial jurisdiction . 
but in the exercise of the powers vested in the 
Court to try suits generally and consequently the 
only time at which the territorial jurisdiction comes 
into operation is at the time of filing the suit, 
Once the Court has seisin of the case it has 
jurisdiction to try it to its conclusion, unless there 
is any reason for holding that that jurisdiction has 
been removed. If this be the right principle, and - 
I think it is, it would account for the fact that 
there is no provision in the Civil Procedure 
Code for the trial of suits, pending in a Court 
which had territorial jurisdiction at- the time of 
“their institution, after such: jurisdiction bas been 
removed before the trial is concluded, In this 


(3) 87 Ind:Cas. 152; A I R 1925 Mad.117; 47M L 
g 448. 
“Page of A.I. R.1925 Mad.—[Ed] 
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yiew, it appears to me that the final decree passed 
in the suit was not passed’ without jurisdiction ” 

Inthe second Madras case Ramier v. ` 
Muthukrishna Ayyar (2) after the passing 
of the final decree in the mortgage. suit: 
the Court which passed the decreé- ceased 
to have territorial jurisdiction over any of 
the mortgaged properties, though the said 
Court continued toexist,and in pursuance 
of a notigcation of the Local Government 
another Court acquired the territorial juris- 
diction over the said properties and this 
latter Court executed the decree without 
its being transmitted to it for execution 
by the former Court. The competency of 
the latter Court to execute the decree was 
challenged in second appeal and it was 
held by a Full Bench, on a strict inter- 
pretation of the terms of the notification 
which effeeted the change in the territo- 
rial: jurisdiction of the Courts that it did 
not effect transfer of pending business 
from one Court to the other. In the Allahabad 
case Jhadhu Mal v. Pirthi (1) the suit was 
brought. to recover a sum of monéy due 
on a-bond executed at Kandhala in the 
Muzaffarnagar District where the parties 
resided. It was instituted in the Court of 
the Munsif of Kairana which was Subordi- 
nate to the District Judge of Saharanpur. 

After a decree dismissing the suit was 
passed, an appeal was preferred against 
itto the District Judge of Saharanpur. 
But. before it was heard the District of 
Muzaffarnagar was transferred by the Local 
Government, under the provisions of s. 13, 
Bengal, Assam and North-Western Pro- 
vinces Civil Courts Act, 1887, from the 
Saharanpur to the Meerut Judgship, with 
effect from March 8, following but notwith- 
standing this transfer the appeal was heard 
by the District Judge of Saharanpur, on 
June 15, 1905, who reversed the decision of 
the trial Court and decreed the plaintiff's 
claim. The judgment of the lower Appel- 
late Court was attacked in second appeal 
on-the only ground that the District Judge 
of Saharanpur had no jurisdiction tohear 
the appeal. This contention was upheld 
by the High Court on a finding that by 
the notification coupled with the provisions 
of s. 17, Oivil Courts Act, all cases from 
Muzaffarnagar District -pending in the 
Court of the -District Judge of Saharan- 

-puron the date on which the notification 
came, into force were automatically trans- 
ferred to the District Judge of Meerut. This 
is clear, from the following observations 
of Stanley, C. J. atp. 215* ofthe report. 


< *Page of 4 A. L. J.—[ Ed] 
149—91 & 92 
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-poal by the’ Distri:t Judge 
“District -Judge-of Meerut. Section 17 provides that 
< where: any Civil Court under the Actas from any 
‘cause ceased to have any jurisdiction with respect 
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_- “The notification coupled with the provisions of 


.8.-17, Civil Courts Act, was in my opinion, sifficient 


authority for the transfer of the record of-the ap- 
of Saharanpur to the 


to any case, ary proceeding in relation to that case, 
which if that?Court had not ceased to have jurisdic- 
tion, might have been had therein, may he had in 
the Court to which the business of the former 
Oourt has been tranéferred. It would have been 
well if the Acthad been more explicit as to the 
transfer under circumstances like the present. But 
it seems to me that the change of the jurisdiction 
effected by the Notification had the effect of autho- 
rizing the transfer of pending cases tothe Court to 
which jurisdiction was transerred.” he ` 


It was conceded by the learned: Advocate . 
for the appellants that there is no section 
in the Central Provinces Courts ~“ Act 
analogous to s. 17: Bengal, Assam and 
North-Western Provinces Civil Courts Act, 
1887. In the absence of such a provision 
and on the wording of the notifications 
of June 13, 1931, it is clear to me that the 
said notification did not in any way affect 
the power of Mr. Paranjpe to dispose of 
cases from the Jubbulpore District pending 
in his Court at the date when he ceased to be 
an Additional District Judge of Jubbulpur 
Civil District and became the Additional 
District Judge of Hoshangabad. He was 
therefore perfectly competent to pronounce 
judgment in the first appeal of the parties 
which he had already heard as an Ad- 
ditional District Judge of Jubbulpore. 

My answer tothe second point is in the 
affirmative. Although s. 21, Civil Proce- 
dure Code does not in terms apply to 
appeals the principle underlying it is held 
to be of general application so asto cover 
proceedings other than original. suits. In 
Zamindar of Ettivapuram v. Chidambha- 
ram Chetty (4) the Court had jurisdiction to 
try the mortgage suit at the time it was 
instituted. It had jurisdiction when the 
preliminary decree was passed but lost 
territorial jurisdiction when it passed the 
final decree, Ol jection was taken to the 
validity of the decree in execution but it 
was overruled on the ground that it must 
be deemed to have been waived under 
8,21, Civil Procedure Code. To the same 
efect are the decisions in Chokkalingha 
Pillai v. Velayudha Mudhaliar (3), Ramani 
v. Narayanasamt Aiyar (5) and Ramier v: 
Muthukrishna Ayyar (2). 


(4) 58 Ind. Cas, 871; AIR 1920 Mad. 1019; 43 M 
657; (1920) MW N 460; 28 M L T75; 12LW 217; 
39 M LJ 203 (FB). 

(5) 87 Ind. Cas. 341; ATR 1924 Mad, 697; 47M L 
J 192; 20 LW 467; 34 ML T275. 
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Even assuming then that the terri- 
torial jurisdiction to dispose of an appeal 
from the Jubbulpore District was taken 
away from Mr. Paranjpe by the aforesaid 
Government Notifications, I am perfectly 
clear that the principle underlying s. 21, 
Civil Procedure Code precludes the appel- 
lants from successfully raising the question 
of the competency of Mr. Paranjpe to pro- 
hounce judgment in the first appeal by 
reasons of their failure in raising this ob- 
jection in the lower Appellate Couit before 
the judgment in the appeal was pronounced. 
As has already been noticed the judg- 
ment in the first appeal was pronounced 
13 days after the Government Notifications 
effecting a change in the territorial juris- 
diction of the lower Appellate Court were 
published. ‘The appellants therefore had 
ample opportunity of raising the present 
objection in the lower Appellate Court and 
arresting its judgment, for as appears 
from its order-sheets, the case was adjourn- 
ed for judgment on April 27, 1931, tod une 19, 
1931, and then again to June 26, 1931, in 
the presence of their Pleaders. They must 
therefore be deemed to have waived the 
objection as to territorial jurisdiction, a 
course which is well recognised in law. 
The judgment under appeal is therefore 
not void for the reason set forth in ground 
No. 1 of the memorandum of appeal. 

A. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal No, 1600 of 1932 
March 13, 1933 
Mirrer AND M. O. Guosn, JJ. 
DASARATHI KUMAR- Puiaintirr— 
APPELLANT 
Versus 
SARAT CHANDRA GHOSE AND ANUTHER 

— DEFENDANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), ss. 116, 106 
— In the absence of an agreement to the contrary ` 
in 8s. 116—Whether refers to agreement as to terms 
of holding over. 

The words “in the absence of a contract to the 
contrary” in s, 116, Transfer of Property Act refer 
to anagreementas tothe terms of holding over 
renewed from year to year, or from month to month, 
according to the purpose for which the property is 
leased as epecified in s. 106 and they do not refer to 
the terms ofnotice. Yroilakya Nath Roy v. Sarat 
Chandra (1), relied on. h 

Appeal from appellate decree of the Dis- 
trict Judge, Hcogly, daled June 20, 1932. 

Messrs. Amarendra Nath Basu and Sambhu 
Nath Banerjee, for the Appellant. 

Messrs. Mukerjee and Promotha Nath 
Mitra, for the Respondents, 


DASARATHT KUMAR V. SARAP OHANDRA - 


14910 

Mitter, J—This is an appeal on behalf 
of the plaintiff and arisesin a suit in eject- 
ment. The only question which has been 
debated before us is the question as to the 
necessity and sufficiency of the notice: to 
quit. It appears that the defendant was 
holding under two leases which he had 
obtained from Raja Peary Mohan Mukher- 
jee on Aswin 7, 1320 B. S., in’ regpect of two 
different plots. ‘he leases were for a term of 
nine years and they expired on September 16, 
1922, corresponding to theend of Bhadra 
1329 B. S. The case made by. the defendant 
is that he held over after the expiry of. the 
leases. The plaintiff, it appears, subsequent- ' 
ly got an intermediate leasé from the 
Raja on Pous z7, 133], corresponding: to 
January 11, 1925. After obtaining the 
said lease the plaintiff issued a notice to 
quit on the defendant and that was served 
on April 9, 1925. The notice required the 
defendant to quit on Aswin 30 corresponding 
to October 16,1925. The suit in ejectment 
was commenced on March 1, 1926. The de- 
fendant raised various contentions and 
amongst others he questioned the sufficiency 
of the notice. The trial Court negatived 
all the contentions of the defendant: on the 
question of sufficiency of notice it held in 
favour of the defendant and was of opinion 
that the notice was insufficient but that no 
notice was necessary. The defendant 
appealed to the District Judge who affirmed 
the findings of the Subordinate Judge but 
came to the conclusion that the notice was 
necessary and that it was insufficient. He 
accordingly dismissed the suit of the plainte 
iff, 

Against this decision the present appeal 
has been brought and it has been con: 
tended before us that as the holding over 
must be taken to beon the same term as 
the original lease and as the original lease 
contained a clause to .the effect that the 
defendant was to be ejected without 
service of new notice to quit that clause 
must be-imported into the new contract of 
tenancy which was created by the land- 
lord's acceptance of rent after the expiry 
of the team mentioned in the. original lease, 
It is argued that .this term namely the 
liability of being ejected without notice, 
must be held to be “a contract to the 
contrary” within the meaning of s. 106 
and s. 116, Transfer of Property Act. The 
matter is really governed by the provisions of 
s. 116, Transfer of Property Act. That 
section runs as follows: 

“Tf a lessee or under-lessee of property remain in 
possession thereafter, the determination of the lease 
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Sranted to the lessee, and the lessor or his legal 
representative accepts rent from the lessee or under- 
lessee or otherwise assent to “his continuing in 
Possession, the lease is in the absence of an agree- 
ment to the contrary, renewed from year to year, or 
from month to months according to the purpose 
for which the property is leased, as specified in 
section one hundred and six.” 
_ It is conceded that in this case the tenancy 
is for manufacturing purposes and therefore 
it is a®tenancy from year to year. There 
can be no question that the words in the 
section “in the absence of an agreement 
to the-contrary” must refer to'an agreement 
as to the terms of holding over. This point 
was decided go far back asin the year 1904 
by Sir Francis Maclean, O. J., Bodilly, J., 
and Mookerjee, J., in the case of Troilakya 
Nath Roy v. Sarat Chandra (1). The Chief 
Justice in delivering the judgment of the 
Court pointed out that the words “in the 
absence-of an agreement to the contrary” 
in s. 116 must mean an agreement as to the 
terms of the holding over renewed from 
year to. year, or from month to month, 
according to the purpose for which the 
property is leased as specified ins. 103. In 
our opinioa as soon as the rent was accepted 
it was a new contract of the tenancy and 
that it was a contract of tenancy from year 
to year according to the purposes for which 
tenancy was taken. That being so we 
are of opinion that: the District Judge took 
a correct view of the case. The appeal is 
dismissed with costs. 

M. C. Ghose, J.—I agree. 

N i Appeal dismissed. 

(1) 32C .23,8 O WN 901, 
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i l —APPELLANTS 


E < VETSUS 
Figu S. A. R: M. OHETTYAR - 


. RESPONDENTS 

_ Presidency Towns Insolvency Act (III of 1901) 
ss. 9 (g), 2l—Notice, of suspension of payment—, 
Essentials—Notice of temporary suspension, effect of 
—Form of notice—Speech to creditors, whether notice 
—Power.to amend petition where wrong notice was 
referred to—Dishonouring cheques, whether notice of 
suspension — Annulment of adjudication, whether 
diseretionary—‘May’, meaning of —Discretion of trial 
Court—Interference in appeal—Power of annulling 
Court to consider matters outside former petition— 
Insolvency Law— Administration — Protection of 
creditors—Notice of suspension by agent, whether act 
of insolvency—Position of Agent of Chettiyar Banks 
of Burma—Inter pretation of Statutes—Plain meaning 

Question of convenience, relevancy of. 
A Judge in the position of considering an annulment 
exorciging adiscretion whether his former order 
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should be maintained. This discretion, must be, 
exercised upon certain material in the form of evi- 
dence. In considering such a question he should not 
conduct a roving inquiry into thé financial position 
of the debtor, but he should scrutinize closely the, 
actual position of the adjudicating debtor at the time 
thatthe alleged suspension took place and, within 
limits, should algo consider the surrounding circum-. 
stances of the suspensicn and the manner in which the, 
notice of suspensionis alieged to have been given. 
[p. 727, col 1.) < f : 

The practice of introducing a great deal of evidence 
based upon prejudice and not strictly necessary to the 
inquiry which the Judge is conducting, which is 
common in India, condemned [p. 726, col. 2.] 

The dishonouring of cheques upon perfectly solvent, 
current account is a suspension of payment, š 

A suspension of payment can be either a permanent 
suspension or a temporary suspension Whatever 
reasons may be advanced as to the cause of a suspen- 
sion and even when those reasons allege that payment 
will, in all probability, be renewed at some future 
date there is no doubt that such action on the part 
of a Bank, or a Chettyar firm, taking deposits, which 
is in tha position of a private Bank, must amount 
toa suspension. [p 727, col 1.] 

Quite apart from the question of requisite notice, 
a stoppage of payment by a private Bank, when no 
justification for such stoppage can possibly be put 
forward except a temporary embarrassment, must be 
a suspension within the meaning of the Presidency 
Towns Insolvency Act. [p. 727, col 2.] 

The dishonouring of the cheques by returning them 
to those who presented them is also a notice under s. 9 
(9) of the Presidency Towns}Insolvency Act. [p. 728, 
col. 2 

The legislature has not laid down that notice of. 
suspension should be in any particular form. A 
speech to the-creditors may amount to such notice 
even though all the creditors had not assembled at 
the meeting if it was intended to apply to all of 
them. John Crook (The Elder) v.I. & R. Morlay 3), 
Clough v. Samuel (t) and In re a Debtor (9), referred 
to. [ibid] 

The agent of a Ohettyar firm in Rangoon can give 
the necessary notice of suspension amounting to an 
act ofinsolvency. The position of an agent or 
Aiyar ofa Chettyar Private Bank is in this respect 
very similar to the position of a Bengali gumastha, 
Gopal Naidu v. Mohan Lal Kanhayalal (4), In re. 
Sawers Hx parte Blain, (5), Dhanpat Singh, In re (6) and. 
Hurruck Chand Golicha, In re (7), referred to. [p. 
729, col. 1.) < 

Wheres a notice of suspension has been given ina 
speech it is anotice toall the world, and any other 
notice which follows upon sucha statutory declara- 
tion is nothing but a mere repetition and has na 
statutory significance !p. 720, col. 1.) 4 

The law of insolvency should be administered 
broadly with special consideration not . for “the. 
particular protection of the insolvent where an act of 
insolvency has been clearly committed but forthe 
general protection of the creditors and the trading 
public [p. 730, col, 2] 

: Where a subsequent notice of suspension was 
wrongly referred to as theact of bankruptcy upon a 
misconception of the law : 

Held, that permission to amend the petition so as 
to base is on the prior notice could be allowed. [ibid] 


Per Baguley, J—‘May'in s. 21, Presidency Towns 
Insolvency Act dyes not mean ‘must’,and the annul- 
ment of an adjudication under that section is a 
matter of discretion. Hem Raj v. Krishan Lal (11), 
Hester, In re (12) and Keet, In re (13), referred to, [p 
731, col. L] |) 
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When the wording of a statute is plain it should 
be given effect to irrespective of any considerations 
as to possible inconvenience, or as to the intention of 
the legislature as gathered from debates in the Legis* 
lative Council. [p.73!,col.1] j 

Ifin the opinion of the Court onthe date of the fling 
ofthe application for adjudication there existed other 
good grounds for the adjudication, any such grounds 
“may be gone into in the inquiry which is to be opened 
with regard to the annulment of the adjudication, and, 
if they are proved at the subsequent inquiry, there 
is no reason why the Court should not come to the 
conclusion that on the date of the filing of the ap- 
plication the debtor ought to have been adjudged 
insolvent ; at any rate, the existence of perfectly 
good grounds forthe debtor's adjudication, existing 
on the date of thé filing of the application for 
adjudication, would be very good ground for the 
Court to refusa to exercise its discretion in favour of 
the debtor. [p. 734, col 1. 

Wherea trial Judge had over-looked the fact that 
he had any discretion, and he did not record anything 
to show thathe was consciously exercising any dis- 
cretion one way or the other being under the im- 
pression thatifthe particular act alleged in the 
original application had either not been proved or 
had been proved not to be an act of insolvency, he was 
bound to annul the order of adjudication, an order of 
we passed by him may be set aside in appeal. 
(ibid. 

O. Mise. A. against an order of the High 
Court, Rangoon, dated June 2, 1933. 


Mr. Hormasji and Mrs. Strooker Dantra, . 


for the Appellants. 
Mr. N. M. Cowasjee, for the Respondents. 


Cunliffe, Ag. C. J.—This isa case ofa 
very singular nature. Itis an appeal pre- 
ferred by the firm of Sooniram Ramniran- 
jandas against the annulment by Sen, J., 
of an adjudication in insolvency. The re- 
pondents to the appeal are the S. A. R.M. 
Chettyar Firm, who were adjudicated insul- 
vent by an ex parte order passed by the 
learned Judgein his Chambers on April 1, 
1933. 

The appellants here were the petitioners 
in the adjudication ; and, on April 3, the 
insolvents moved the Court that the order 
of adjudication against them should be set 
aside. Numerous affidavits were placed on 
the file, both for and against the insolvency 
being annulled. It was not until the early 


part of June and after a prolonged hearing ` 


that the learned Judge passed order annul- 
ling the adjudication. He gave heavy costs 
in favour of the present respondents. The 
petition was based upon s. 9, sub-s. (g), 
Presidency Towns Insolvency Act. That 
section and sub-section are in these terms: 

“9, A debtor commits an act of insolvency in 

each of the following cases, namely : 

“ (g) if he gives notice of any of his creditors 
that he has suspended, or that he is about 
to suspend, payment of his debts” 

Attached to s. 9, is an explanation which 
runs as follows: 
“Yor the purposes of this section the act of an 


BOONTRAM RAMNIRANJANDAS V. OHETTYAR FIRM 


149160. 
agent may be the act of the principal, even though 


the agent has no specific authority to commit the 
act.” $ p 


The ex parte petition alleged that the 
debtors were indebted to the petitioning 
creditors in the sum of Rs. 32,000 on a 
current ‘account, and that within three 
months before the date of the petition had 
given notice to the petitioning creditors 
that they had suspended payment of their 
debts. Supporting this petition were two 
affidavits. Inthe first of. these, Sooniram 
Rameshur, a partner in the. firm of. the 
petitioning creditors, deposed that he had 
been informed by an assistant, one Rai 
Chand, that the debtors had suspended 
payment; that he made inquiries in town 
and ascertained that it had become gener- 
ally known in Mogul Street that this was 
so; and that he had met the head assistant 
of the Chettyar firm who told him that the 
debtors had been compelled to suspend 
payment. Rai Chand makes the second 
affidavit. He says that on March 31, 1933, 
at 4p.m, he went tothe Chettyars' place 
of business for the purpose of drawing out 
money, and that he asked to see both the 
agent and the head-clerk but was told that 
they were attending to business, as the 
Chettyar Firm had suspended payment, 
and money was not being paid to any of 
those who had money on deposit. , 


` The attack on the annulment before the 
learned Judge took this form: The first 
argument was that there had been no 
suspension of payment at all. The second 
argument was that, even if there had been 
a suspension of payment, the person who 
made the suspension was an agent acting 
without the authorization of bis principal. 
Thirdly, it was contended that the notice 
given to Sooniram Ramniranjandas, accord- 
ing to his own petition and affidavit; was 
made by a head assistant of the Chettyar 
Firm, who owing to his status had no author- 
ity whatever to communicate a notice of 
suspension of payment. These three argu- 
ments were accepted by the learned Judge. 
An attempt was made to amend the peti- 
tion by alleging other acts and notices, but 
this the Judge disallowed, holding that the 
amendment of a petition based on specific 
facts ought not to be permitted without 
overwhelmingly good reasons. . 

The contentions put forward by the appel- 
lants before us were to the effect that on 
March 31, 1938, both “notices of suspen- 
sion and actual suspension of - the 
firm's payment did in fact. take place, 
and that the person who gave notice wag 
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the agent of the Chettyar firm himself in 
the presence of 20 or 30 creditors. It was 
argued that the person who notified Rai 
Chand on March 31, 1933, that suspension of 
payment had taken place was authorised 
to do so; and, further, that the person who 
informed Sooniram Rameshur on the follow- 
ing day was also authorised to make the 
communication. In my opinion, the follow- 
ing arethe true and material facts on which 
this appeal is based: 


On March 3], 1933, the firm of S. A. R. M. . 


Chettyar, who carried on business at No. 74, 
Mogul Street, Rangoon, was in this curious 
position. There were two resident agents 
of the firm in Burma. One by the name of 
Ramaswamy, who had been carrying on 
_the business of agent single handed for two 
or three years, and the other a man called 
‘Angappa, who had just lately arrived from 
Madras. 


It was the intention of the owners of the 
firm, who are persons residing in- the 
Madras Presidency that Angappa should 
Succeed Ramaswamy in the sole manage- 
ment of the firm at a very early date. 
Meanwhile the two were carrying on the 
business jointly. Ramaswamy was not-in 
Rangoon. He had gone away to Prome 
about the firm's affairs.. He was collecting 
outstandings. Noone knew where he was, 
and he did not return to Rangoon until 
-after the adjudication. There is some evi- 
.dence that when difficulty arose the 
‘employees of the firm and Angappa tried 
‘to find him, but they had no real details 
.of his itinerary from village to village and 
did not know of his exact whereabouts, 
There were various permanent employees 
of the firm, among them a man called 
Murugesan. He was head assistant or 
cashier and exercised responsible duties in 
the firm. He was able to receive and pay 
out moneys, for example, and to him was 
entrusted the firm’s legal business. There 
were two other clerks mentioned in the 
evidence as employees. They were young 
-boys, who were referred to by witnesses at 
` the hearing as the “ Chettyar Boy Clerks.” 
The name of one them was Anamalai. Both 
Ramaswamy and Angappa had powers-of- 
attorney from the proprietors of the shop. 
Angappa’s power was dated April 13, 1938, 
which of course was after the date of ad- 
judication. Me had brought with him how- 
ever a letter from Madras (Ex. A), which 
according to the translation of the Court, is 


` in these terms: 
“ That which is written to Ramaswamy Chetty is as 
follows: A.V.R.A. Angappa Chetty of- Kilaswal- 
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-Rs. 10,000, had been taken. 
. the cheque refused to do this or to accept 
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patti has been started to-day and sent as substitute 
for you. As soon as he comes, do make over accounts, 
documents, jewellery, etc , and altogether with balance 
sheet to the aforesaid person, obtain his signed letter, 
start and reach this place. Other particulars through 
post.’ 


Both the power of Ramaswamy Chettyar 
and the subsequent power given to An- 
gappa are in the widest possible terms. 
They appear to have been given the fullest 
authority in relation to the conduct of the 
firm's business. On March 31, 1933, from 
a little after midday a run of withdrawals 
upon the Chettyar accounts took place. 
Rumours had apparently got about that 
the firm was not ina stable position finan- 
cially. A number of cheques were dis- 


‘honoured. One of them, in particular a 


cheque drawn by Shareefa Bee Bee for 
Rs. 4,240-10-0, was returned, according to 
a letter from the Bank, as the drawee was 
absent and payment was not forthcoming. 
Other cheques were dishonoured again for 
the reason that the drawee was not in his 
place of business, and some of them on re- 


“presentation were marked ‘ Drawee asked 


to refer to Drawer.” In all, more than a 
dozen cheques were returned. 


One other cheque must be specially 
noticed. It was for Rs. 20,000, upon a 
The drawer was visited 
by one of the employees of the Chettyar 
firm who offered him Rs. 10,000, cash and 
asked him to endorse on the cheque that‘ 
The drawer of 


the part payment. The employee then went 
away and returned offering a cheque for 
Rs. 20,000 drawn on Balthazar and Sons 
in payment, buf this form of tender was 
also not accepted. Whether these cheques 
transactions took place on the morning of 
March 31, 1933, or whether they took place 
after 2-30 p. m. is in great controversy ; and 
it seems to me difficult to decide when exact- 
ly the cheques in question were dishonoured 
by the firm. But that they were dishonoured 
isan undoubted fact. > > 


Apart from these cheques a number 
of persons after mid-day presented them- 
selves for the purpose of withdrawing 
money from deposit or current accounts. 
Certain sums were withdrawn but during 
the afternoon it became impossible for 
the Chettyar firm to cope with the rush. 
Angappa in his evidence says that no pay- 
ments were made after 2-30 p.m. and on 
customers presenting cheques and wanting 
to draw out money, he said: “If you all want 
payment at the same time how could it be 


726 


possible for usto pay”. He asked them 
to wait for a day or two. Again he 
says:— 

- “After 2-30 P. m. I said that if they all wanted pay- 


ment atthesame time they cannot be paid and that 
they will have to wait.” - 


He also says:— 


“I told the creditors that I would pay them the 
_ next day. I said to them that I would collectand 

pay them and that they need not be afraid of their 
money. 


Then he contradicts himself by saying: 

I did not say to any of the creditors that I would 
- pay the next day—that is, if you mean to-morrow. 
I said to them that I would. pay them gradually as 
` I collect moneys.” 


These statements are confirmed to a 
very large extent by the evidence of 
Mourugesan. It was alsothe Chettyar’s case 
that they invited the creditors to inspect 
their accounts; that during the afternoon 
they—thatis Angappa and Murugesan— 
attempted to draw up a kind ofa balance 
sheet showing that the firm was solvent 
but that this balance sheet or profit and 
loss account was never furnished, all the 
documents being im pounded on the follow- 
ing day by the Official Assignee. Muruge- 
san: corroborates Angappa’s statement and 
says that he and another assistant repeated 
what Angappa said tothe 2rowd; and that 
Angappa knew that they were repeating 
what he saidto pacify the creditors. 

The whole episode when the employee 
of the petitioning creditors visited the 
- firm’s premises at or about 4-30 P. M. on 
March 31, 1933, is denied by the respond- 


ents but Rai Chand did say in his evi- 


dence that he found only two young clerks 
there. Such an account synchronizes 
with the evidence that the balance sheet 
was being prepared in another room by the 
agent Angappa and Murugesan during the 
afternoon when the crowd of creditors had 
been pacified. It was Murugesan in a 
rikshaw onthe next morning who inform- 
ed Sooniram that his firm has suspended 
payment. [tis now necessary to consider 
the general legal aspect of the insolvency 
and the manner in which the learned Judge 
conducted the contested hearing in relation 
tothe annulment. There isno doubt that a 
Judge inthe. position of considering an 
annulment is exercising a discretion 
whether his former order should be main- 
tained. This discretion, mustof course, be 
exercised upon cértain material in “the 
form of evidence. In my opinion a Judge 
in considering such a question should not 
conduct a roving inquiry into the finan- 
cial position of the debtor but he should 
scrutinize closely the actual position of 
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the adjudicating firm at the time that 
the alleged suspension took place and, 
within limits, should also consider the 
surrounding circumstances of the suspension 
and thè manner in which the notice of 
suspension is alleged to have been- 
given.. i 

There was an attempt here in my view, 
to introduce, asso often happensin this 
country a great deal of evidenee based 
upon prejudice and. not strictly necessary 
to the enquiry which the learned Judge was 
conducting. A number of affidavits, for 
example were put in by creditors who 
opposed ‘the adjudication and were said 
to have agreed to wait for their money 
on 31st. These affidavits were withdrawn 
with great unanimity the deponents ex- 
plaining that when they swore them. they 
imagined the firm was solvent. It does seem 
however, tome from the judgment which 
we are considering that the learned Judge 
was somewhat loath to consider „a great 
body of the evidence brought before him. 
At p.9 of his judgment for example, having 
set aside the adjudication on a somewhat 
technical point, he proceeds to discuss the 
evidence which he allowed to be led before 
him. Buthedid so with obvious reluct- 
ance having held that Murugesan was 
not a person who was in a position to give 
notice of an insolvency to ‘any creditor. 
Healsocame tothe conclusion that there 


‘was no real suspension of payment and 


no notice by Angappa on March 31, 1933, 
to this effect. He further decided that ‘the 
dishonouring of the cheques was not an act 
of insolvency per se and that the attitude 
taken up by the firm generally to use his 
own words, could be summed up like 
this: — 

“Where a banker tells his customers: ‘I am unable 
tomeet your demands owing to the peculiar ‘cir- 
cumstances that you are all demanding instant 
payment of your dues but give metime to satisfy 
you that 1 am perfectly solvent.” h 

That cannot amount to a suspension 
of payment. He also relied upon a passage 
in the judgment of Lord Hobhouse in the 
case of Kasturchand , Rat Bahadur v.. 
Dhanpat Singh Bahadur (1) at p.:33* in 
which Lord Hobhouse said:— `’ 

“After the 6th the banking business in Calcutta 
was stopped. But under the Indian Statute that is 
not an act of insolvency.” , f i 

(And, if I may sayso with humility, 
this isa very surprising observation). He 
further relied on the observations of our 
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own Chief Justice in Abdul Sattar v. 
YV. E. A. R. M.Chettyar Firm (2) at p. 210 
where the learned Chief Justice said: — 

“Itis a fundamental principle of insolvency law 
that a person is not to bə adjudicated insolvent 
except foran act of insolvency which he has 
personally committed or which has been committed 
by hisagent under such circumstances that it must 
be taken that theact of insolvency by the agent has 
been expressly or impliedly authorized by the 
principal against whom an order of adjudication is 
sought.” © 
= Finally, Sen, J. discussed the position 
of a Chettyar agent and remarked-— 

“I desire to makeit clear that the mere fact of a 

erson being an agent of a Chettyar firm cannot in 
aw entitle him to allow a creditor to obtain an 
order fof adjudication because he the agent, purports 
to commit an actof insolvency within the meaning 
of 8.9 because if this were the c.se it would be a 
most dangerous situation as any Ohettyar Firm 
carrying on business *in Rangoon by agents (the 
principals being abeent and hardly ever coming to 
Burma) could have their business stopped and an 
order of adjudication obtained merely because the 
petitioner alleges that the agent has committed an 
act of insolvency.” : 
= After further discussion the learned 
-Judge concluded be saying::— 
` “To my mind .it seems difficult to imagine thatthe 
principals ofany firm could or would ever authorize 
their agents to commit an act of insolvency by 
giving notice to their creditors of suspension of pay- 
ment. 

The first question therefore to he dis- 
cussed here it seems tome is this. Was 
‘there a suspension of payment on March 
31, 1933? Tomy mind, there undoubtedly 
was. Itseems tome impossible to con- 
tend thatthe dishonouring of cheques 
upon perfectly solvent current accounts is 
not? a ‘suspension of payment. A sus- 
pension of payment can obviously be 
either a permanent suspension or a 
temporary suspension. Whatever reasons 
may be advanced asto the cause of a 
suspension even when those reasons may 
be advanced as to the cause ofa suspension 
even when those reasons allege that pay- 
ment willin all probability be renewed 
at some future date, there is no doubt in 
my mind that such ation on the part of 
a Bank, or a Chettyar firm, taking de- 
posits, which is in the position of a 
private Bank must amount to a suspen- 
sion. l 

It'is extremely difficult to obtain much 
authority with regard to suspension of 
payment by banks. Almost all the cases 
‘which have been investigated by the Courts 
both in England and in British India, 
deal with businesses which are not banks 


- (2) 133 Ind. Oas. 189; A.I R 1932 Rang.101; 10 R 
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or with private individuals who find them- 
selvesin a position when their liabilities 
are pressing on them in an overwhelming 
manner. I haveonly been able to find 
one reference to a Bank in a recent leading 
case on the question of suspension. In the 
“well known case of John Crook (The Elder) 
v. T.R. Morlay (3) Lord Selbourne in the 
‘course of his judgment remarked.— 

“A stoppage of business,in the ordinary course 
and of she payment of debts in the ordinary course 
isso serious athingin many ifnotin all business 
ofa banker that the legislature might well consider 
it a sufficient reason for giving the creditors the 
power of treating it as an act of bankruptcy in itself 
withous entering into the question whether in 
conceivable. circumstances and by conceivable 
methods it might not c»metoan end and business 
be resumed. I cannot but think that it would. be 
doing violence to these words ifa suspension of pay- 
ments de facto whether in the circumstances which 
might make: it possible to resume them or in cir- 


-cumstances which might make that impossible were 


held not to be enough” 

Lord Selbourne was there referring to an 
act of bankruptcy committed under s. 4, 
sub-s. 1(h), Bankruptcy Act of 1883, 
which it may be noted isin the exact 
language of sub-s.(g),8.9 of the Indian 
Act. Quite apart then from the question 
of requisite notice in my opinion a 
stoppage of payment by a private Bank 
when no justification for such stoppage 
can possibly be put forward except a 
temporary ‘embarrassment must be a 
suspension within the meaning of the Act. 
I hold therefore, in disagreement with the 
learned Judge that the conduct of the ™ 
Chettyar firm on March 31, 1933, whether 
there was arush or whether there was not a 
rush amounted at any rate toa temporary 
suspension. 


It now falls to be decided whether a 
notice of such temporary suspension was ever 


- given by a person entitled to give the notice 


underthe explanationtos.9. It is pointed 
out by the well-known text-book writer on the 
Insolvency Act, Sir Dinshaw Mulla, that the 
reason why this explanation, to whichI 
have referred, was inserted in the Act was 
on account of a legal controversy which 
took place in the Calcutta High Court 
lasting from ihe year 1880 to the year 1894 
with reference to the responsibilities of a 
class of person who is known in Calcutta as 
a gumastha. 

A gumastha is apparently a resident 
manager, or quasi partner in a Bengal 
‘business who manages and controls the 
business on behalf of absentee proprietors. 


(8) (1891) A O 316 at p 319. 


728 


Ths history of this controversy is referred to 
and admirably summed up in the judgment 
of Coutts-Tro:ter, ©. J., in the case of 
Gopal Naidu v. Mohanlal Kanyalal (4). 
The learned Chief Justice there showed 
that the first view of the Calcutta Aigh 
Court was based upon the English Law 
with regard to the responsibility of an agent. 
In this connection it was laid down by 
‘Brett, L. J., in In re Sawers; Ex parte Blain 
(5), that a man cannot commit an act of 
‘bankruptcy by a particular act of ‘his 
agent which he has not authorised, and 
‘of which he has had no cognizance. 

The controversy as to whether a gumastha 
could commit an act of insolvency came to 
aheadin Calcutta in the case of Inre 
Dhunpat Singh (6), where, again, the 
English Law was followed by a Bench. 
But when Dhunput Singh’s case (6) came up 
for consideration before the Privy Council 
in Kastur Chand Rai Bahadur v. Dhanput 
Singh Bahadur (1), Lord Hobhouse delivered 
the judgment of the Committee and came 
.to a different conclusion. The Committee 
held that in somé cases a gumastha can 
commit an act of insolvency, more especial- 
ly in the case of a person known as a 
“Munib Gumastha” who is apparently 
clothed with complete local responsibitity for 
his absent master’s business. Lord Hob- 
house said: 
` "We cannot hold that creditors of firms exclusively 
‘managed by Gumasthas have no remedy by way of 
insolvency, whatever the Gumastha may do: though 
he may make fraudulent conveyances fraudulent 


executions of pro-notes leaving the creditors to find 
‘him or his master if they could.” 


Piggot, J. who had formed one of the 
Calcutta Bench in Dhunput Singh's case (6), 
had suggested that the legislature might 
intervene to remedy this difficulty with 
regard to insolvency, and Lord Hobhouse 
added on behalfof the Board that that 
might be desirable. Hence the explana- 
tion attachedtos.9, Insolvency Act. Sir 
Dinshah Mulla in his notes to the Act has 
along dissertation on acts of insolvency com- 
mitted by an agent, and on the whole 
confines himself to a detailed discussion of 
the principlesin Dhunput Singh's case (6) 
together with another case decided earlier in 
the Caleutta High Court—In re Hurruck 
Chand Golicha (1). The learned editor 
rather suggests that the only class of 
person who cancommit acts of insolvency, 

(4: 91 Ind. Oas ¢74; A 1 R1926 Mad. 208; 49M 189; 
49 MLJ 709. 
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apart from those persons who have direct 
authority on behalf of their prinéipals, are 
gumasthas. 

Itis necessary 
here, whether a -notice of insolvency was 
given on March 31, 1933, or at all. In my 
opinion, the speech of Angappa to the 
creditors did amount to such a notice if he 
was ina position to give it. It should 
further be prepared to hold that he dis- 
honouring of the chéques by returning 
them to those persons who presented them 
was alsoa notice under s. 9. Neither the 
English Bankruptcy Act nor the Indian 
Insolvency Act lays down what sort of a 
notice is required. In this connection the 
words of Lord Macnaghten inthe case of 
Clough v. Samuel (8), may be cited. It will 
be remembered that the words of the 
appropriate English section are identical 
with the words of the Indian Act with the 
exception of the explanation. What Lord 
Macnaghten said was this: | 

“The notice need not bein writing. It is enough 
if notice is given to any one of the creditor. No 
particular form is required There is nothing said 


in the Act about the debtor's intention. The 
question is what effect would the communication 


have on the minds of the persons to whom it is ' 


addressed.” 

Lord Macnaghten went on to say: 

“All that is required is that a communication 
proceeding from the debtor, made seriously, should 
give the creditors or any of the creditors to under- 
stand from the state of circumstances as disclosed at 
the time that the debtor has suspended o1 that he is 
about to suspend payment ” i : 
a hae 
Lord Robertson in the same case:-said 
this: : 

“It seems tome that in the conception of sub- 
8. (k) with which we have to deal, the suspension of 
payment of his debis isa specific and deliberate (in 
the sense of intentional) act of the debtor, and the 
suspension, actual or intimated, must apply to al 
the creditors. It is something different from and over 
and above inability to pay. It is one of the several 
courses among which a debtor may elect when he 
finds himself insolvent A man faced by a balance 
sheet which means certain and speedy ruin may try 
to arrange with his more pressing creditors, or he 
may put off the evil day and stagger on, leaving 
the stoppage of his careerto be brought about by the 
action of others. Either of these courses is different 
from suspending payment of, his debts. It is of 
course, entirely consistent with this view that the 
question whether notice of suspension has been given 
must depend on the import of what was said or written 
and is relied on as notice,” À 

Tt can hardly be doubted here that the 
requirement of Lord Robertson that the 
notice must apply lo all the creditors was 
present at the time of Angappa’s speech. 
All the creditors, it is true, were not 
assembled at the office, but the notice “was 


" (8) (1905) A 0 442; 74L J. K-B 918: 12 Manson 347; 
21T L R 702; 93 L T491; 54 W R114, 
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“intended to apply to them all, and if they 
had been there the firm would have refused 
their request for payment just as it had 
refused the requests for payment which 
had already been made. This view of the 
question of notice wasrecently considered 
and approvedin the English Courts in 

-the case of In re a Debtor (9. There 
Lord Russell, at that time Lord Russell, J., 
referred to Both John Crook (The Elder) v. 
T. & R. Morley (3) and ‘Clough v. Samuel (8). 
He repeated with approval the language 
of Lord Macnaghten, which has already 
been set out. On the facts of the appeal 

> before him then he thought that the com- 
munication which constituted notice pro- 
ceeded from the debtor and was nota 
haphazard or casual communication. It 

‘was a communication seriously made and 
made upon an appointment arranged for 
the purpose of discussing the debtor's 
‘position. He added it was a communica- 
tion from which the creditors would 
necessarily understand thatthe debtor has 
‘suspended payment of his debts as they 
became due in the ordinary course. Again, 
it can hardly be doubted that in the present 
case debts as they became due would have 
been refused. 

We now come to the question as to 
whether Angappa had authority to issue the 

_ notice of suspension. Ido not find myself 
in agreement withthe learned Judge on 
the: point that an agent of a Chettyar Firm 
in-Rangoon is not able to give the necessary 
noticéof suspension amountilng to an act of 
insolvency. The position of an agent or 
Atyar of a Chettyar Private Bink as this 
was, is very similar to the position ofa 
Bengali Gumastha. lt may be t.at the pro- 
‘prietors of a Chettyar Firm, who are almost 
always resident in Madras and hardly ever 
‘visit this country except at very infrequent 
intervals, do exercise somewhat more 

- control than the proprietors of a business in 
‘Calcutta managed by a gumasiha. But 
apart from the very fact that they are 

- resident abroad and are more ungetable, 
if I may use the expression, even than an 
absentee proprietor living in the moffusil of 
Bengal, they are only exercising approxi- 

. mately the same amount of control or want 
of control over their agent in other countries 
from which they are usually separated by a 
stretch of sea. 

In this particular case, the outgoing 
Ayyah, Ramaswamy, who was absent in 


‘Prome at the material time, had been acting . 
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(1928) B & OR 130. ii 


SOONIRAM RAMNIBANJANDAS Vv. OHETTYAR FIRM 


ting an act of insolvency. 


729 


for three years under a power-of-attorney. 
To refer to this power by cl.13, Ramaswamy 
was permitted generally to act for and 
represent the firm at all times and in all 
placesas well as in the recovery and 
collection of debts, moneys, goods and 
merchandise as- in all other matters 
business and things whatsoever and for 
effecting the premises and to do whatever 
shall be requisite and necessary herein as 
fully and effectually to all intents, .con- 
structions and purposes whatsoever as we 
the proprietors or all or any of us might or 
could do if we were personally present and 
did the same. 4 = 

In addition to the letter which accom- 
panied Angappa ordering his taking over 
the place of Ramaswamy on his retirement, 
it is in evidence from Angappa himself 
that during the overlapping time he and 
Ramaswamy were managing the business 
joinily. I have already referred to the 
power which subsequently arrived, in 
Rangoon after the adjudication had taken 
place. Clause 13 of Ramaswamy’s power-of- 
attorney is reproduced in Angappa's although 
the deed in questionis not inthe form of 
clauses. 

Tam prepared to hold that Angappa and 
Ramaswamy by reason both of their implied 
authority and by reason of their express 
authority under these deeds were persons 
just as capable as a gumastha of commit- 
The same remark 
which Lord Hobhouse made in Dhunput 
Singh's case (6), where he said that it is 
impossible to hold that the creditors of firms 
exclusively managed by gumasthas have no 
remedy by way of insolvency, whatever the 
gumasthas may do, holds good, in my opinion, 
in the case of a Chettyar’s managing agent. 
Ib may be argued, in fact it was so 
contended, that Angappa had not actually 
succeeded to his office of agent, but, in 
my opinion, his own evidence shows that 
they were exercising the full powers of 
an agent respectively whilst they acted 
together, and, in the absence of Rama- 
swamy Angappa was the only person 
who could manage and deal with the 
affairs'of the firm in such a crisis as 
that encountered on March 31. The 
learned Judge said, as will be recollected, 


-that it seemed difficult to imagine that 


the principals of any firm could or would 
‘ever authorize their agents to commit an 
act of- insolvency by giving notice to 
their creditors of suspension of payment. 
On the- other hand; it is a little difficult 
for me to understand how such notice 
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could proceed without intolerable delay, 
which is not contemplated by the Act, if 
the sole right of committing an act of 
insolvency was vested in the principles. 

The language of the Explanation to the 
section is quite clear. It says the act 
of an agent may be the act of the 
principal. Inthese circumstances I think, 
it was. Holding, therefore, this view, I 
am of the opinion that the statutory notice 
of suspension was given by Angappa tc 
the creditors onthe afternoon of March 31, 
1933. Such a notice issufficient to all the 
world ifit is a real notice. Any other notica 
which follows upon such'a statutory declara- 
tion is nothing but a mere repetition 
and has no statutory significance. 
The information conveyed by Murugesan 
to the petitioning creditor was, in my 
view, a mere repetition. The information 
given to Rai Chand, the representative of 
the petitioning creditor's firm on the late 
afternoon of March 31, 1933, was also a 
repetition. Murugesan says in his evi- 
dence that he and the other employees 
were only restating to the creditors as 
they came in to the office remarks made 
by Angappa and that Angappa knew that 
they were doing so. 

An application -to amend the petition 
was made by counsel for the petitioning 
creditors at the time of the . hearing 
before the learned Judge to which I have 
already referred. The learned Judge 
refused to allow the attempted amend- 
ment as he relied on a dictum of Bacon, 
©. J., in the year 1877 in the case of 
In re Skelton, Ex parte Coates (10). That 
was a case where the petitioning creditor 
had alleged that the bankrupt had removed 
himself from his dwelling house but had 
omitted to say that he did so in order 
-to defeat or delay his creditors. In those 
formal times this irregularity in the 
-petition was keld to vitiate it and the 
learned Judge in bankruptcy prayed in 
-aid the similarity between the bankruptcy 
law and the criminal law, saying that in 
bankruptcy as in criminal proceedings no 
- evidence of general moral delinquency on 
the part of the person charged could be 
admitted. I am of the opinion that there 
is no paralled between the attempted 
‘amendment of this petition and the facts 
in In re Skelton, Ex parte Coates (10), and 
“1 should not allow that decision if there 
"were. f 
- I consider that the petition here was 


eu (1877) 5 Oh. D 979;.25 W R 800; 37 L T- 


SOONIRBAM RAMNIRANJANDAS V. OHETTYAR FIRM 


-an act 


“Court may. . 


149 10 


based upon a misconception of the law. 
in that the petitioning creditor imagined 
that the notice given to him by Murugesan 
was the statutory notice. In reality it 
was not the notice as I have shown of 
Murugesan which was the statutory notice, 
but the notice of Angappa to the creditors 
of the firm. Such an error must not stand. 
in the way of justice. Consequent on 
Murugesan’s notice there was a long 
argument with which we were favcured 
that Murugesan, the head assistant, could 
not give a statutory notice. I propcse to 


‘brush aside all technicalities in this case. 


I am of the opinion that the law. of 
insolvency should be administered. broadly ~ 
with special coisideration not for the 
particular protection of the insolvent where 
of insolvency has been clearly 
committed but for the general protection 
of the creditors and the trading public. 
In my view the learned Judge ought to 
have exercised his discre'ion in inquiring 
into all the surrounding facts of the 
insolvency. In consequence I allow this 
appeal. We set aside the order of annul- 
ment. This meansthat the original order 
of April 1, is now restored. As to costs 
the respondents’ special costs in the Court 
below will be allowed to the successful 
appellants. The costs of the hearing. of 
this appeal will be 30 gold mohurs “in 
their favour. . 
Baguley, J.—I agree that this appeal 
must be allowed but would like to set 
down reasons which have really borne 
more weight with me than the legal point 
which has been dealt with by the learned 
Officiating Chief Justice in his judgment. 
The order appealed against is one which 
was passed by the learned Judge on the 
original side of this Court under’ s, 21, 
Presidency Towns Insolvency Act, the 
relevant portion of which runs as fol- 


lows: an eat 

“Where, in the opinion of the Oourt, a debtor 
ought not to have been adjudged insolvent, or 
where it is proved to the satisfaction of the Court 
that the debts of the insolvent are paid in full, the 
by order annul the adjudication 


It was argued on behalf of the respond- 
ents that the word “may” in this section 
means “must” and that if the Court is 
satisfied thet a debtor ough: not to have 
been adjudged insolvent,the Court “must” 
anaoul the adjudication; and it was further 
argued that in considering-the question 
whether a debtor ought to have ‘been 
adjudged insolvent, the Oourt;-could- oily 


. consider the original application for ad- 
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judication the acts of insolvency originally 
alleged and the evidence adduced to prove 
those acts. 

With regard to the first point, I would 
draw attention to the word.“may.” The 
word “may” is used and not “must,” and 
it is the duty of the Courts when inter- 
preting Acts of the legislature to give to 
the words used their natural significance. 
‘It should hardly be necessary to refer to 
authorities for this statement but in view 
of the fact that Ccurts are sometimes led 
into trying to give effect, not to the actual 
wording of the statute, but to what they 
conceive the intention of the legislature to 
have been, or sometimes, even, to what 
they conceive the intention of the legislature 
ought to have been, I would refer to a 
quotation from.a decision of the Privy 
Council to be found in Hem Rajv. Krishen 
Lal (11), at p. 1114 

“When there is a positive enactment of the 
Indian legislature, the proper course is to examine 
the language of that statute and to ascertain its 
proper meaning. 
and later on it is stated: 

. “When the wording of a statute is plain it should 
be given effect to irrespective of any consideration 
as to possible inconvenience, or as to the intention 


of the legislature as gathered from debates in the 
Legislative Council.” f 


In Sir Dinsha Mulla's work on the Law 
of Insolvency, p. 225, it is pointed out 
that-this power to annul is discretionary 
and many authorities are quoteł of which 
I need cnly - mention two. In 1e Hester 
(12);-a case where all the creditors agreed 
to the rescinding of a receiving order, it 
was laid down that the exercise of the 
jurisdiction to rescind was -a matter 
of discretion and the order was not to be 
rescinded as a matter of course, because 
all the creditors consented to the rescis- 
sion, The headnote: goes on to say that: 

“The Court will consider all the ‘circumstances 
of the case, the interests of the general body of 
creditors and the interests of the public, and will 


be guided by the provisions of s. 35 as to the 
annulment of an adjudication of bankruptcy.” 


(Section 35 referred to being the sane 
as the section now under consideration). 
And, again, inIn re Keet (13), in the judg- 
ment of Lord Justice Stirling, isto be found 
the passage: 

“But I desire to add this: that the jurisdiction 
which is conferred by s 35 is discretionary, The 
Act provides simply that the Court may, on the 

(11) 111 Ind. Oas. &; A 1 R 1928 Lah. 331; 10 Lah, 10 a 
29 P LR 446. Te 
a(t?) C839) 22 Q B D '632; 60 LT 94°; 6 Morrell 


(13) ( 905)2 K B D 666; 74 L JK B€93;93LT 
259; 54 W k 20; 12 Manson 23]; 21 T L R 615. 


“Page of 10 Lah.—[Ed.] 
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application of any person interested by order annul 
the adjudication.” - i , 

The next point to be considered is 
whether in an application under s. 21 the 
Court is bound strictly to the considera- 
tion of the original application for ad- 
judication and the acts alleged therein. The 
respondent's sheet-anchor on this point is the 
old case of [n re Skelton; Ex parte Coates 10). 
In this case the bankruptcy petition against 
a trader alleged as his act of bankruptcy, 
an act which as set out would 
not constitute an act of bankruptcy. 
It was held that the defect was a matter 
of substance, not a merely formal defect, 
and it could not be cured by amendment. 
This was a case in which the debtor was 
adjudicated in his absence. He gave 
notice of motion to discharge the order 
of adjudication, and it was held by the 
Chief Judge in bankruptcy on. appeal 
from the registrar, and afterwards on 
appeal by the Court of appeal, that the 
amendment could not be allowed. The 
forms had got’ to be adhered 1o and, 
therefore, the debtor was entitled to have 
the adjudication annulled. This case was 
tried by Judges who, if I may be allowed 
to say so, had been brought up under 
the strictest possible rules of pleading at 
a time when a man might commit a 
murder and’ have his guilt proved and 
yet escape all punishment because the 
name of his victim had been wrongly spelt 
in the indictment and I do not think that 
these rigid rules of pleading would now 
be looked upon with favour. In In re 
Low; Ex parte Gibson (14), ıt was held 
a defect or irregularity ina bankruptcy notice 


which cannot perplex or- embarrass“ the: debtor 
does not make it invalid.” 


. In Lovell and Christmas v. Beauchamp 
(15), it was pointed out that the Bank- 
ruptcy Act allowed ample powers of amend- 
ment; and this case may also be mentioned 
as dealing with the contention put forward 
on behalf of the respondents that if other 
acts of bankruptcy had been committed by 
the respondents, there was nothing to pre- 
vent any creditor from tiling a fresh peti- 
tion for them to be declared insolvent. 
In this case the same point was -raised by 
the appellants and was dealt with by Lord 
Herschel, L. C.,in the following words :. 


‘Ifthe judgment and réceiving order stand.as 
against him, he will certainly suffer no injustice ; 


$ 


(14) (.895) 1 Q B 734; 64 L J Q B 362; 72 LT 150; 

59 J P 29:3 43 W R 409. a 
( 5) (1891) A O 607; 63. L J Q B 802;43 W RASI 

71 LT 587. ; 9 MAA 
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whilst if the receiving order be set aside absolutely, 
and a fresh petition is thus rendered necessary, trans- 
actions which might be avoided under the present 
receiving order inthe interests of creditors, might 
become incapable of avoidance under a receiving 
order of a later date.” Neues 
In rea Debtor (9), where a petitioning 
creditor had inadvertently omitted to men- 
tion in his petition a security which he in 
fact held, but which had been given many 
years ago in respect of another matter, 
and was’ admittedly valueless, it was 


held : 

“That a receiving order made upon the petition was 
notinvalidated by the omission, inasmuch as the 
Court had power to amend the petition, even after 
the making of the receiving order” 
which certainly appears to run counter 
to the rule laid down in In re Skelion; Ex 
parte Coates (10), and in this cage the case 
of Lovell and Christmas v. Beauchamp (15), 
already mentioned was followed. The case 
of Vasanji Mulji v. Mulji Rarchhod Ved 
(16), is in the contrary sense, but in view 
of the weight of English authorities, it does 
not seem to me that it is possible to follow 
it. Apartfrom this it must be remembered 
that s. 21 is a special section. In the 
ordinary way a Court which has once pass- 
edany order cannot alter it save under 
‘circumstances specially allowed by law, 
e. g., in: an application for review. This 
section enables an Insolvency Court to 
reconsider an order which it has already 
passed, and, if it thinks fit, to set it aside. 
In termsthe section does not say that the 
Judge is precluded from looking outside 
the original application for adjudication 
and the evidence brought in support of it, 
and in certain circumstances it is quite 
clear thatthe Court has not only to look 
outside the original application but has to 
consider facts which have occurred subse- 
quent to the date of filing the application. 
On reason for which the Court may set 
aside an orderof adjudication is by proof 
that the debts of the insolvent have been 
paid in full, Such payment must have 
been made after the filing of the applica- 
tion for adjudication, for it seems incredi- 
ble that when a debtor’s debts have been 
paid in fullany person can apply to have 
him declared insolvent. When it is seen 
that in one kind of application under'this 
sectionthe Court has got to go into facts 
that occurred subsequent to the original 
application, why should it be held that in 
another inquiry under this section the Court 
is to be tied down iigidly to the original 

application and the facts therein set out. 

. (16) 96 Ind, Cas, 435; A IR 1926 Bom. 405; {0B 
124; 28 Bom. LR 677, wae 
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Personally I can see no reason for taking 
such a view. 

Liberty to amend or to set out a fresh 
allegation is especially needed in cases 
like the present one where an urgent appli- 
cation is made hurriedly and allowed ex 
parte Urgency usually denotes hurry ‘and 
hurry very frequently results in mistakes, 
and omissions, and a very natural omission 
ormistake would be a misdrgfling of an 
application or the setting out only of an 
act of bankruptcy for which affidavits weie 
immediately obtainable; whereas other 
acts of bankruptcy might have occurred 
within the knowledge of the applicant to. 
support which affidavils were not imme- 
diately obtainable. It seems to me that 
s. 2] reads so thatif in the opinion of the 
Court on the date of the filing of the appli- 
cation for adjudication there existed other 
good grounds for the adjudication, any 
such grounds may be gone into in the 
inquiry whichis to be opened with regard 
to the annulment of theadjudication, and, 
if they are proved, at the subsequent 
inquiry, there isno reason why the Court 
should not come to the conclusion, that on 
the date of the filing of the application‘ the 
debtor ought tohave been adjudged insol- 
vent ; and, if matters cannot be carried as 


‘far as that, the existence of perfectly good 


grounds for the debtor’s adjudication, 

existing on the date of the filing of tha. 
application for adjudication, would be very 

good grounds for the Court io refuse to 

exercise its discretion in favour of the deb- 

tor. For thisaspect of the case reference 

may be made to thetwo cases already men- 

cs re Hester (12) and In re Keet 

13). 

On behalf of the respondents it was 
argued that if the Court is guing to con- 
sider other matters, common justice require 
that the case should be sent back to the 
trial Court for evidence on those other . 
matters to be led and for the respondents 
to be given an opportunity of meeting any 
charges that may be made against them. 
Itis true that the learned Judge held that 
evidence on other matters might not be 
used save for consideration on certain 
lines, but the principle followed in the 
exclusion of evidence is not very easy- 
to understand. The hearing of the case 
in the trial Court took twelve days and in 
addition there werea large number of 
affidavits put in, so it seems clearly un- 
desirable forthe case to go back for any 
further inquiry which might extend to a 
similar length. ee ea 
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- However the respondents at all material 
times had as their ‘principal agent in 
Rangoon, one Angappa Chettyar. In his 
affidavit he states that he was to relieve 
Ramaswamy Chettyar the former agent 
and he had actually done so. He was 
examined as a witness, and the gist of his 
evidence is that on March 3], business was 
carried on in the ordinary way until 2-30 
P. M. when tRere was a rush of customers in 
a state of excitement, who were under the 
impression that the firm had stopped or 
was about to stop payment. In his evi- 
dence he says: r 
> “As there was a big crowd after 2-30 p m. we said 
wewoull pay. After2-30e m. as there was a big 
crowd we could not pay. No payment was made 
after 2-30 P. m. After 2-30 P.sr, all customers present- 
ed cheques and wanted to draw out money. On that 
we said that ‘if you all want payment at the same 
time how could it be possible for us to pay?’ and 
asked them to wait fora day or two Isaid this to 
the customers,7.., the various creditors who came 
there . .. There were many cheques presented after 
2-30? mt. and because of the crowd I cannotsay who 
presentedthem . On March 31, after 2-30'P. aL, 
my firm had no money to pay those cheques presented 
them. There was no transiction of the firm after 
2-30 P, M., on that day either receiving or paying out 
money.” | y f 
On this statement it seems to me idle 
to contend that at 2-30 Pr. M., the firm did 
not suspend payment. They refused to 
pay the customers who presented cheques 
and who were entitled to receive payment 
immediately. They refused to pay all the 
claims made for payment on a normal 


working day (it was a Friday) during nor- ‘ 


mal working business hours. There was 
for the time a complete stoppage of payment. 
I donot think that justice requires the case 
to be sent back for any evidence on this 
point to be led in view of the statement of 
the respondent's managing agent madein 
Court. In my view the firm committed an 
act of. insolvency at or. immediately after 
2-30 Pr. m., on March 31.: It is impossible 
for the respondents to contend that if 
Angappa Chettyar had known that this 
point would be considered against him he 
would not have made those answers. They 
cannot contend that their managing agent's 
evidence in Court is false, or that if he 
had known that it would be reckoned 
against them he would necessarily have 
substituted a false statement for the state- 
ment that hedid make. On behalf of the 
respondents it was urged that a statement 
of inability to pay is not necessarily a 
notice that the debtor is about to suspend 
payment, and there is authority for this 


contention but the cases cited were all with | 


regard to adebtor giving a notice which 


SOONIRAM RAMNARANJANDAS V. CHETTYAR FIRM 


733 


it was contended was notice that he was 
about to suspend payment. Nocase was 
meationed which dealt with.a banking 
firm, or for that malter any other firm, 
which had actually stopped payment, in 
which it washeld that stoppage of payment 
was not a suspension within the meaning of 
the Act. Two old cases with regard to 
stoppage of payment by a banking firm 
have come to our notice. Ex parte Mayor 
(17) and Mills v. Bennett (18). These are 
both cases dating back more than 100 years 
but in neither case does it seem to have 
been even argued that a banking firm 
stopping payment had not committed an 
act of bankruptcy, at any rate, on the part 
of the partner who actually closed down the 
business. 

It was also argued that a stoppage if 
there was an intention to pay later on, was 
not a suspension within the meaning of the 
Act, but in John Crook (The Elder) v. I. & 
R. Morley (3), in the judgment of Lord 
Waston occurs the passage : 

“Talso think that the effect of the notice of 
suspension of payments is not impaired by the 
suggestion that he may resume payment, in the event 


ofhis creditors making arrangements which will 
permit of his so doing.” ` 

In the judgment of Lord Selborne, at 
page 319*, is the passage: 

“Lcould not myself come to the conclusion which 
seems to be favoured by some observations of the 
very learned Jadge in the case of Feming, thata. 
temporary suspension, which might not be permanent 
is not within the meaning of the words. To ‘suspend 
in its natural signification, rather means something 
which may not be permanent than that which 
necessarily isso. A perpetual stoppage of payment 
would be a suspension and something more, but to 
sey that the word ‘suspension’ means nothing, in this 
context, but a necessarily permanent stoppage of pay- 
ment, is a proposition to which I cannot agree,” 

It is argued that in Clough v. Samuel (8), 
a somewhat different view had been taken 
of the point, but this case turned on whe- 
ther a certain stock broker, had, in fact 
given notice to his creditors that he was 
about to suspend payment of his debts. 
It was a case tried by three Judges and was 
only a majority decision and the two 
Judges whose opinion prevailed, in’ their 
judge ents made no reference to John Crook 
(The Hider) v.T. & R. Morley (3). It is 
mentioned in the judgment of the dissenting 
Judge, Lord Macnaghten, and’ he said 
that the force of the judgments by his 
colleagues would to some extent impair 
the authority of John Crook (The Elder) v. 
T. & R. Morley (8), but the two judgments 


(17) 19 Ves. Jun 539, 
(LR) (1814) 2 M & § 556; 15 R R 348.. 
*Page of (1891) A. O.—[Ed]. 
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dealing as they do only with the question 
whether a certain notice amounted tonotice 
of an intention to suspend payment, do 
not in any way differ from the definition of 
suspension of payment, as given by Lord 
Selborne inthe former case. In the present 
case, on the respondents’ agent's own show- 
ing, at 2-30 P. m., on March 31, his firm 
stopped payment and he announced to the 
creditors who had assembled in large 
numbers that he was paying nobody at the 
time. In my opinion that amounted not to 
an announcement of an intention to suspend 
but an announcement of actual suspen- 
sion. It was a general suspersion 
that is to say, at the time he was paying 
nobody and therefore it came within the 
Act: vide Narain Das v. Chimman Lal (19). 
The agent gave notice thatno more debts 
would be paid to any of the creditors who 
had assembled at the time and, according 
to his own showing, there were a large 
number of them present. It was an act 
therefore which came clearly within the 
ambit of s.9 (g), Presidency Towns Insol- 
vency Act. 

Tt might be argued that the learned Judge 
in insolvency had the discretion to annul 
under s. 21 and having exercised that dis- 
cretion it is nos for the Appellate Court to 
interfere. It seems to me that the learned 
Judge overlooked the fact that he had any 
discretion, and certainly he did not record 
anything to show that he was consciously 
exercising any discretion one way or the 
other. He seems to have been under the 
impression that it the particular act alleged 
in the original application had either not 
been proved or had been proved not to be 
an act of insolvency, he was bound to annul 
the order of adjudication and he did not 
consciously exercise any discretion. The 
case of Abdul Sattar v. V, E. A. R. M. 
Chettiar Firm (2), to which he referred, is 
not really apposite at all because that case 
was one which dealt with a notice of inten- 
tion to suspend. It was not a case dealing 
with an actual existing suspension of which 
notice had been given. In view of the fact 
that, if proper allegations had been made 
at the time of the finding of the original 
application, the firm would rightly have 
been declared insolvent. I consider that 
this isa case in which no discretion-ought 
to-be exercised in favour of respondents. 
They are obviously endeavouring to gain 
time as was shown by the application made 
to have this appeal adjourned over the 

(19) 102° Ind. Oas. 191; A I R 1927 AIL 286; 49 A 321; 
235 AL J 219%. 
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Jong vacation and for these reasons I agre‘ 
ihat the order annulling the adjudication 
must beset aside and the order of adjudi- 
cation dated April 1, 1933, restored. I also 
agree with the order for costs. 

A. ; Appeal allowed. 
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Decision on facts—Whether binding on High Court. 
In the case ofa loan to joint Hindu family it is 
not necessary for the vendor to see tothe applicatio 
of the money and the real existence of an allegec 
sufficient and reasonably-credited necessity is not | 
condition precedent tothe validity of the charge 
Whether the money had been paid into the coffer 
of the family or not may depend on the question o 
whether there was family necessity or not; but i 
by no means concludes the question, The proof o: 
the actual existence of necessity is obviated ir 
those cases where there is honesty of purpose and 
due inquiry. Hanooman Prasad Pandey v. Babooe 
` Munraj Koonweree (63, relied on. pP 738, col 


Estoppel is nothing more than a rule of evidence 
When a recital is intended to bea statement whicl 
all the parties to the deed have mutually agreed tc 
admit as true, itisan estoppel upon all But, wher 
it is intended to be the statement of one party only 
the estoppel is confived to that party, and the in 
tention is to be gathered from construing the in 
strument. Estoppel can arise only between th 
parties tothe deed. A recital in a deed canno 
operate as estoppel between a party to the deed anc 


a third party. Stronghill v. Buck (5), referrec 
to |p 738, col. 2..] : 
The High Court is bound by a decision on fact: 


aye the reasoning maybe. [| 
5, col. 2. 
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Judgment.—Thisis an appeal from the 
decisionof the learned District Judge o 
Patna in which he reversed the decision ol 
the learned Munsifin an action in whic 
the plaintiff claimed a declaration that de 
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fendant No.9 had no right to mortgage 


the property, the subject-matter of the 
action. The relief which the plaintiff 
claimed wasfor a permanent injunction 


prohibiting and restraining the principal 
defendants from taking out execution of 
a decree in:a mortgage suit to which I 
shall presently refer. AsI have said, the 
learned District Judge set aside the 
judgment® of the learned Munsif and dis- 
missed the plaintiff's action. The facts are 
these: - 

The plaintif and defendant No. 9 were 
members of-a joint family. It appears 
that the plaintiff was in prison and during 
his-incarceration defendant No. 2 executed 
a mortgage ofa certain property which it 
appears he alleged was his own. Ulti- 
mately an action was brought by the 
principal defendants against defendant 
No.9 and a mortgage-decree was obtained. 
Out- of those facts arose this action in which 
the ‘plaintiff claimed the relief which I 
have already stated. The learned District 
Judge has dismissed the plaintifi’s suit 
substantially on the ground that there was 
legal necessity for the mortgage which de- 
fendant No. -9 executed in the circum- 
stances which I have narrated in the earlier 
. part of my judgment. 

In the argument which. has just conclud- 
ed andto whichI have listened with 
great interest, Mr. Manuk raises two or 
three other questions besides the one to 
which I have referred. They principally 
relate to the question of estoppel. It is 
said that defendants Nos.1 to 8 in this 
Case ‘are now estopped from raising the 
question of necessity by reason of certain 
facts to which I must now refer, Before 
doing so I propose to state shortly the 
arguments of Mr. Manuk. He first of all 
contends that the defendants cannot appro- 
bate and reprobate. He contends that in 
the circumstances he, the defendant No. 9, 
made certain representations ‘ and is now 
estopped from alleging anything contrary 
to those statements, that is to say he is 
estopped from raising the question of the 
necessity of the family. 

Both Courts have stated that the mort- 
gage bond itself recited that the considera- 
tion of the mortgage. bond was - obtained 
forthe personal expenses of defendant 
‘No. 9.- The sentence in the deed in the 
vernacular is translated by the trial Court 
and it is thatthe loan was obtained for 
his own expenses and not that of the joint 
family. Whether the learned Munsif was 
_ justified in stating as his judgment ap- 
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pears to-state, that there was a recital in 
the bond itself that the expenses were not 
ofthe joint family, I am not certain. 
From the judgment of the learned District 
Judge it would appear that he agrees with 
the translation to the effect that the conside- 
ration was forthe expenses of defendant 
No. 9 alone. 

The second fact is that when defendant 
No.1 and other members of his family 
brought the action on the mortgage bond 
against defendant No.9, the plaintiff, the 
father of defendant No. 9, sought to inter- 
vene and made an application to the 
Court accordingly. Thereis no doubt, and 
itis made clearfrom the judgment of the 
learned District Judge, that the Court de- 
clined to make an order allowing the 
plaintiff to intervene, in other words it 
rejected his application. Istate that be- 
cause it was suggested in the course of the 
argument that it was possible that the 
plaintiff may have withdrawn his applica- 
tion to intervene, I repeat that the judg- 
ment of the learned District Judge makes 
it quite clear that the Court ‘itself rejected 
the application. That makes a consider- 
ale difference having regard to the argu- 
ment which Mr. Manuk puts forward on 
the question of estoppel. 

NowI propose to deal with the argu- 
ment relating to estoppel in connexion with 
the proceedings in the mortgage action 
when, as I have stated, the plaintiff sought 
to intervene. The importance of the fact 
thatthe Judge dismissed the application 
will, I think, sufficiently appear from the 
reasons which I shall give for coming to 
my conclusion on this point. 

It is stated in argument that the. effect 
of defendants Nos. 1608 (the plaintiffs in 
the mortgage action) resisting the joinder 
of the present plaintiff in the mortgage 
action as a defendant was an implied re- 
presentation that they, the plaintiffs, were 
content with obtaining a decreé charging the 
property ofdefendant No.9 only and not 
charging the property ofthe joint family. 
I am ` clear in saying that thereis no justi-’ 
fication for that argument. It is quite 
clear, however, that the plaintiffs in that. 
action resisted the present plaintiff's ap- 
plication to be joined on the ground’ that. 
this was the property of defendant No: 9 
only. To that extent the representation 
was made. That there was no representa- 
tion as to thekind of decree which was 
to be obtained in the action is quite clear 
from ths fact that what was in fact ob- 
tainedin theaction was a mortgage-decree, 
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and if indeed it was a mortgage decree it 
bound the property whether it was tke 
property of the joint family cr whether it 
was the property of defendant No. 9 only; 
but it does make this difference. If the mort- 
gage-decree had not been obtained against 
the joint family property but as against 
only one member of the joint family who 
had no authority to mortgage it, then 
quite clearly insome subsequent proceed- 
ing the plaintiff inthe mortgage action 
always wasin perilof having his mort- 
gage-decree nullified. That euch is clear. 
But can it be saidthat in any way the 
argument, which it appears the plaintiff in 
that action put forward to the Court inre- 
sisting the present plaintiff's application 
to be joined asa party interested in the 
security, can be treated as a representa- 
tion which now estops defendants Nos. 1 to 
8 from asserting that the mortgage was 
obtained for the necessity of the joint 
family. In my judgment that argument 
is quite untenable. The present plaintiff 
in no way ‘altered his position; he was in 
no way misled. 

But there remains the further necessary 
consideration of the question of whether 
the deed itself can act as an estoppel 
against the defendants. It seems to be 
reasonably clear that what defendant No. 
. 9 saidin his deed was that the loan was 
required for his own expenses. In the 
earlier part of my judgment I have used 
the words “personal expenses.” This is 
not so. According to the translation the 
loan was required for defendant No. 9's 
own expenses. There may be no particular 
difference between the two forms of ex- 
pression but itis better tobe exact. It is 
contended, as I have said, that defendants 
Nos. 1 to8 are estopped now from saying 
that the consideration for the expenses was 
for any other than defendant No. 9. This 
of course assumes in the first place that 


when defendant No.9 said “his own ex- 
penses“ he meant expenses of himself in 
contradistinction to expenses of the joint 


family. I do not decide that it is so; but 
as I say the argument assumed so. For 
this purpose Mr. Manuk relies upon the case 
of Banga Chandra Dhur v, Jagat Kishore (1). 
The Lord Chancellorin delivering the opi- 
nion of the Judicial Committee of the 
Privy Council in the case where the Ques- 
tion of estoppel aroseon a deed said this: 
(1) 36 Ind Cas 420; AI R 1916 PO 110; 4314 
249; 44 O 186; 20 M L'T335; 31 M L J 563; (1916) 2 
M W N 336; 4L W 458; 8 Bom. LR &68;240 L 
ak 1P LW 1; 210 WN 225; 10Bur, LT 177 
(PO). x 
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“Under ordinary circumstances and -apart -from 
statute, recitals in deeds can only be evi- 
dence between the parties to the conveyance and 
those who claim under them.” 

Another authority to the same effect is 
relied upon by Mr. Manuk in this con- 
nexion and it is stated that the Lord 
Chancellor there meant that once it is 
shown that a person is a party to a deed 
whether it is his recital or whether it is 
the recital of both parties it ®inds both 
parties. . In this connexion I must refer 
to an argument which was put forward 
before me in the earlier part of the case. 
It was contended that s. 115, Evidence 
Act, was not exhaustive of the law relat- 
ing to estoppel and that there were classes 
of estoppel other than that which is known 
as the rule of evidence. And it is further 
stated that the law of estoppel in this coun- 
try is the same as the law of estoppel 
in England. ln this connexion the case 
of Sarat Chunder Dey v. Gopal Chunder 
(2), at p. 310* is relied upon. Lord Shand 
in delivering the opinion of the Judicial 
Committee said this: 

“The learned Counsel who argued the present 
case on either side were agreed that the terms of 
the Evidence Act did not enact as the law in 
India anything different from the law of England on 
the subject of estoppel, and their Lordships entirly 
adopted that view.” 

If it is suggested that the estoppel 
arises other than as a rule of evidence, I 
cannot agree. For the proposition that estop- 
pel isnothing more than a rule of evidence, 
Iquote for instance the case In re, Ottos 
Kopji Diamond Mines, Ltd. (3) and Dickson 
v. Reuter’s Telegram Co. Ltd. (4) The case 
which was quoted decides that the lawof 


India and England isthe same as regards’ 


estoppel. J mention this in connexion with 
the argument that both parties are bound 
by the recital in the deed which cannot 
be supported, it being, in my judgment 
too wide inits statement, There can be 


no dispute as to what the law is on this. 


point, and it was settled as far back as 
1859 when the case of Stroughill v. Buck 
(5) was decided. Pateson, J., in that case 
stated the law in these terms: | 

“When a récital is intended to be a statement which 
all the parties to the deed have mutually agreed to 
admit as true, it is an estoppel upon all. But, when it 
is intended to be the statement of one party only, the 
estoppel is confined to that party, and the intention 
is to be gathered from construing the instrument. 

(2) 20 O 296; 19 IA 203; 6 Sar. 224 (P 0). 

(3) (1893) 1 Oh. 618; 62 L J Oh. 166; 41 WR 258; 
68 LT 138. ; 

(4,30PD1. . 

(5) (1885) 14 Q BD 781;19L J QB 209; 14 Jur 
741 ; | 


RE 
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Now there can be no doubt in this 
case whose statement this was in this 
deed. Quite clearly the only answer one 
can give to that question isthat it was the 
statement of defendant No. 9, andin that 
sense defendant No. 1, mortgagee, was a 
stranger. In my judgment, therefore, quite 
clearly. no question of estoppel can possibly 
arise on the statement in this deed, and 
further as ¢he action is being brought by 
a person whois not.a party to the deed, 
there can be no estoppel between a party 
to the deed and a third party ; as between 
the parties only to the deed can: the estop- 
pel possibly arise; for these reasons I can- 
not come to any conclusion other than 
that no question of estoppel possibly arises 
to the circumstances of this case. As re- 
gards the argument that the defendant 
cannot approbate and reprobate, the princi- 
ple has no meaning or application to cir- 
cumstances such as these. Clearly, defend- 
ants Nos, 1 to 8 are noi affected. They 
were nos parties to the deed and as to 
their statement or argument against the 
plaintiff being joined in the mortgage ac- 
tion, there can be no question of approbat- 
ing and reprobating; they, the defendants, 
simply resisted the intervenor's application. 
As to defendant No, 9, his statement in 
the deed is thatthe only person concerned 
in that is the other party to the deed, 
' yiz defendant No. 1, and n> question of 
approbaling and reprobating arises bet- 
ween these parties. 


There remains only the question of ne- 
cessity. It is contendedin the first place 
by Mr. Manuk that the learned District 
Judge has placed the onus upon the 
plaintiff in the action whereas in fact the 
onus should have been placed on defend- 
ants Nos. 1 to 8. There are two branches 
of this argument, one is as regards the 
“ question of whether an inquiry was made 
and the other is as regards the funds which 
were supposed to have been in the hands 
of the joint family. Solar as the question 
of inquiry is concerned, it is perfectly clear 
on a perusal of the judgment of ths learn- 
ed District Judge that if the onus has 
been placed on either party it has been 
placed on defendant No. 9. Ths learned 
Judge says that: 
“ the defendant Munshi has said in his evidence that 
he made enquiries about necessity from Musammat 
Phupdei, from Lalkishuo Lal, from Biswanath Lal 
and from Bishuni Lal and was satisfied “that there 
Was necessity. 4 

As against this evidence the only rebutting 


evidence adduced is that of the plaintiff 
149-93 & 94 
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himself. It is impossible on that finding 
to say that the onus was wrongly placed 
on the plaintiff. There is, however, the other 
question of what funds were in the handsof 
the joint family. The learned Munsif relied 
on the -fact that a sum of Rs. 1,160 had 
been placed in the coffers of the family on 
account of rents. It appears that there 
was an argument addressed to him to the. 
effect that there had been no proof that the 
money had actually got into the hands of 
the family. The learned District Judge 
seems to have adopted this argument when 
the case came before him, and as there ‘was 
no direct evidence that the money had 
actually got intothe hands of the family, 
the learned District Judge was pleased to 
hold that there was no proof of the fact. 
This was-.a decision on facts and it has 
been held by the Privy Council that 
however unsatisfactory the reasoning may 
be, the High Court.is bound. In addition 
Iam not persuaded that the reasoning is 
necessarily unsatisfactory. The learned 
Munsif has presumed that as the money 
was shown t2 have been paid by tenants, 
the ordinary assumption would be that it 
had got into the hands of the family. The 
learned District Judge, as I have indicat- 
ed, has held o:herwise. Even so, does this 
dispose of the question of necessity? The 
learned Judge in the Court below has 
come to the conclusion, apart from this 
question of -the Rs. 1,160, that there. was 
family necessity at the time. . 


Assuming for the moment that the deci- 


‘sion of the learned Munsif to be preferable 


to that of the learned District Judge on 
this point, namely, the proof that ‘the 
Rs. 1,160 got into the hands of the family, 
is this sufficient to dispose of the question 
of family necessity in favour of the 
plaintiff? The leading case on this question 
is undoubtedly the case of Hanooman 
Prasad Pandey v. Babooee Munraj Koon- 
weree (6). Knight Bruce, L. J., in delivering 
the opinion of the Judicial Committee of 
the Privy Council said: i 

“Their Lordships think that the lender is bound 
to inquire into the necessities for the loan, and to 
satisfy himselfas wellas he can, with reference to 
the parties with whom he is dealing, that the - 
Manager is acting in the particular instance for the 
benefit of the estate. But they think that if he does 
so inquire, and acts honestly, the existence of an 
alleged sutficient and reasonably credited necessity 
is not a condition precedent to the validity of his 
charge, and they do not think that, under such 


(E)E MI A 393; 18 WR Sla; 2 Suther 29;1 Sar, 
552 (P O} i 


738 . 
hicumstarces, he is bound to see to the application of 
re money.” 
~ Knight Bruce, L. J., points out two 
things: that it isnot necessary for him to 
see to the application of the money and the 
real existence of an alleged sufficient and 
reasonably credited necessity is nol a 
condition precedent to the validity of the 
charge. Whether the money had been 
paid into the coffers of the family or not, 
may depend on the question of whether 
there was family necessity or not; but it 
by no means concludes the question. They 
may have had this Rs. 1,160 and they may 
have slill required more money to meet the 
necessary family expenses, and further 
the case to which I have just referred 
clearly shows that the proof of the actual 
existence of necessity is obviated in those 
cases where there is honesty of purpose 
and due inquiry, but that there was inquiry 
has been found by the learned Judge. 


‘In the circumstances of the case as I 
have stated the learned District Judge 
has come to the conclusion that not only 
was inquiry made but there was in fact 
.a family necessity. Jt seems to me that 
that concludes the matter. But there is 
-one further point which Mr. Manuk raises 
and that is this: that quite apart from 
estoppel the defendants cannot possibly 
‘contend that it was joint family necessity 
by reason of the fact that it was stated at 
the time of the deed that it was the necessity 
-expenses of defendant: No, 9 only.. I 
understand by that argument of Mr. Manuk 
“to mean that when the parties now state that 
‘it was otherwise, they are not to be believ- 
‘ed. In second appeal of course it seems 
hardly possiple to hold that question to be 
‘open; but assuming it is, the question of 
„whether defendant No. 9's own necessity 
necessarily precludes the necessity of the 
family seems to me not to be <a difficult 
question to decide. It matters not whether 
there was any representation at the time; 
it matters not whether an inquiry was made 
at the time by the lender if in fact the 
necessity existed (although proof of inquiry 
‘disposes of the question of necessity as I 
have held) it is clear law that that is suffici- 
*-ent to support the transaction. It seems 
therefore quite irrelevant to ascertain what 
was the statement made at the time if 
necessity at the time is established, In 
other words, if a statementhad been made 
‘at the time and ifa proper-and bona fide 
inquiry had been made to the extent that 
was pointed out in the case to which I 
have just referred, then to that extent the 


SARASWATI KUÉR V. SHEORATAN KUER 


14910 


a .? 
lender is excused from establishing that 
there was in fact family necessity. It is 
not to be forgotten that when once it is 
accepted that inquiry was made or neces- 
sity established, no point can be made that 
the present plaintiff was then believed rot 
to be amember of defendant No. 9's family. 
In other words there was no duty upon ' 
the lender to ascertain who was and who 
was not a member of the fanfily of de- 
fendant No. 9. For these reasons the 
appeal must be dismissed with costs. Leave ~ 
to appeal is allowed. 

A Appeal dismissed. 
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Hindu Law—Maintenance by widow--Whether.a 
charçe on immovable property within Art 158, 
Limitation-Act (IXof 1$03—Wife living apart 
from her husband—Whether entitled to separate 
maintenance during the lifetime for her husband— 
Applicability of Art. 128, Limitation Act: to 
such claim—Interest on claim for maintenance 
under Hindu Law—If allowed—Civil Procedure . 
Code (Act V of 1'08),8, 35—Limitation Act (IX of 
191 8), Arts. 128 and 132. 

The widow's maintenance claim under the 
general Hindu Law cannot, -in any sense of the 
word, be said to be a charge upon the property 
within the meanirg of Art. 132, Limitation act. |p. 
‘679, col 1.)-- 

Living apart from her husband, unless indeed 
she was turned out of the house by her husband, 
does not entitle a Hindu wife to separate 
maintenance. 

A claim for maintenance made by the widow 
in circumstances in which the husband was not 
during his life-time legally liable to pay any 
amount can in nosense of the word be described , 
as maintenance and ag it is a money claim, 
Art 128, Limitation Act, does not apply but the 
general article applicable to ordinary money 
claims governs the case 

A Hindu widow is not entitled to interest on her 
claim for maintenance under Hindu Law but 
that she isentitled to it under the Civil Procedure 
Code, from the date of suit to that of payment 
at 6 per cent, per annum. |p. 679, col. 1.] f 

A. from a decision of the Subordinate 
Judge, Muzaffarpur, dated July 10, 1929. 

Sir Sultan Ahmad, Government Advocate, 
for the Appellant. : 


Messrs. Khurshed Husnain and G. P. 
Sahi, for the Respondent. 


Wort, J.—This is an appeal by the de- - 
fendagt in ay action by the plaintif for 


19354 

_ maintenance. The only substantial ques- 

tion which we have to determine is the 

amount to which the plaintiff is entitled. 
The plaintiff":is. the first wife (now a 

widow) of one Ganesh Prasad Narain Sahi; 

the defendant is the second wife, who in cir- 


cumstances which I shall mention, is in 
possession of the estate of her late hus- 


and, ` 
In Jul? 1914, Ganesh Prasad executed a 
.tamliknama dedicating a large number of 
- properties, more specifically stated inthe 
deed, for religious purposes and madea 
gift of the remainder tothe defendant, the 
second wife, subject to payment of certain 
allowances to various persons including 
himself and the plaintiff. Tohimself there 
was an allowance to be paid of Rs. 1,800 
per annum -and the same to the plaintiff. 
In 1916 the estate apparently being in debt, 
it was taken over by the Court of Wards. 
In 1920 Ganesh Prasad died having in the 


meantime married a third wife and having | 


had a son by her. In those circumstances 
the plaintiff claimed in this action the 
sum of Rs 150 per mensem from March 20, 
1916, to March 20, 1928. i 
The learned Judge in the Court below 
has granted the plaintiff a decree up to 
the year 1926 at the amount claimed, 
but having decided that the value of the 
estate had diminished by one-third from 
1926 owing to the sale of certain portions 
of the estate to pay off debts to which I 
shall presently refer, reduced the amount 
to which, in his judgment, the plaintiff was 
entitled from that date to Rs. 100 a month 
which is of course two-thirds of the amount - 
claimed. He has given a decree for those” 
sums plus interest. í 
Now at the very outset of the caseit 
comes to be determined as to whether the 
plaintiff was suing under the tamliknama 
of July, 1914, or whether, as the Judge in 
the Court below states, she was suing 
under the Hindu Law: in other words, 
suing as a Hindu widow entitled to main- 
tenance Ly the general Hindu Law. 
Before us Mr. Khurshed Husnain, whe 
appears on behalf of the plaintiff-respon- 
‘dent, incidentally has a cross-appeal on 
the question of reduction of the allowance 
after 1926. He states that his client was 
suing under the general Hindu Law and 
also under the tamliknama. It becomes 
necessary in the circumstances and by 
reason of certain points which arise in the 
appeal to determine this matter. It seems 
. to me, if I may say so with great respect 
- to Mr. Khurshed Husnain’s argument,. that 
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the answer whichis given is plainly insuffi- 
cient, Either the plaintiff was suing under 
the tamliknama or she was not. In onè 
sense it may be that, although suing under 
the general Hindu Law, reliance was'placed 
on the tamliknama as evidence of the 
amount to which she would be ordinarily 
entitled. But the learned Judgein the 
Court below has stated, asI have already 
indicated, that the plaintiff was suing 
under the Hindu Law and, as he expressed 
it, not under the contract. His words are 
these: 

“Plaintiff is a Hindu widow and the right to 
maintenance is not basedonthe contract but upon 
Hindu Law.” ; ; 

By the word “contract” I assume he meant 
the tamliknama. Inthe circumstances it 
seems to me that we must accept the state- 
ment of the learned Judge which ~ gives 
a proper description onthe basis of the 
plaintiff's claim. This statement, I have 
no doubt, was made by the Subordinate 
Judge either with the approval of the 
plaintiff's Advocate and on his authority 
or at his instigation. 

The short points in the case are these: 

On behalf of the defendant-appellant it is 
contended that the plaintiff's maintenance 
must be reduced in accordance with’ the 
financial state of the property and that the 
allowance fixed under the’ tamliknama 
was in a complete disregard of the estate’s 
ability to pay. It is im this connection 
that Mr. Khurshed Huysnain’s alternative 
argument, based on the tamliknama, arises. 
He meets the point of Sir Sultan Ahmad’s 
argument by contending that as the tamlik- 
nama created a charge onthe estate, the 
amount was fixed and notsubject to reduc- 
tion for any reason. 


In 1916, when the Court of Wards took 
over the estate, ihe position was this. A 
mortgage had been executed by Ganesh 
Prasad in 1913 and from the record of this 
case and the evidence it would appear that 
the interest on that mortgage had not been 
paid, and asa result, towards the end of 
1920 or the beginning of 1921, the mortgage 
debt amounted to a sum of Rs. 81,000. 
Up to that period and even for some. time 
afterwards, is would appear that the income 
of theestate was approximately Rs. 16,C00 
per annum, butas a result of the dis- 
charge of the mortgage debt in the manner 
I shall presently describe, the value 
of the estate diminished, upon which 
fact the Subordinate Judge reduced the 
amount of the maintenance after tho pong 
1926. - 


~ mhb 


. What happened was this. On January 
. 28, 1921, although no action had been 
brought or ‘any decree obtained, the 
. Manager of the Court of Wards proceeded 
to pay off this mortgage debt of Rs. 84,020. 
For the purposeof paying off an agreed 
first instalment of Rs. 40,000 on the date 
I’have mentioned a loan of Rs. 60,000 was 
obtained. Then in 1926 certain sales were 
effected of portions of the estate and the 
‘sale-deeds are represented by Exs. A, A—], 
A—2, A—3, A—4, A—5, and A-—8 in this 
case. The sales realised the sum of 
Rs. 22,870. In addition to thata sum of 
Rs. 16,100 was effected by Ex. A—6 by 
the -sale of a house at Benares. There is 
no evidence as to the manner in which the 
balance of Rs. 40,000 of the instalment 
for that year was - obtained. - It is 
clear, however,: that that second instalment 
ee 40,000 was paid .off on Aprill, 
1926. 


A loan had been got of Rs. 60,000 to pay. 


off the first instalment of Rs. 40,000. Pcr 
the purpose of paying cff that loan of 
Rs. 60,000 which, by May 1926, had reached 
with principal and interest the sum of 
Rs. 81,000, a further property was sold, the 
sale-deed ot which is Ex. A—7. From the 
‘facts to which: I have just referred and 
in the absence of~evidence of any other 
debts.. other than the mortgage it would 
appear that the total indebtedness of the 
estate had been- paid off. In 1916 or soon 
after 1916 when the Court of Wards went 
into possession, a scheme of expenditure 
` was prepared. By that scheme of expendi- 
‘ture there were a number of payments to be 
made, which I may describe as fixed 
chargeson the estate, including Govern- 
ment Revenue, rentto the superior land- 
‘Jord and so on, and in addition to that _ the 
‘allowances which were provided for by the 
` tamliknama. But under the scheme of 
‘expenditure these were reduced and the 
plaintiff's claim incidentally was also 
reduced by 50 per cent., that is to say, to 
Rs. 75 per mensem. Under the scheme of 
‘expenditure there appears to have been a 
‘net surplus of Rs. 7,313. The document, 
_ being the scheme of expenditure, was 
put inon the admission of the defendant. 
‘The point that Sir Sultan Ahmad raised 
“was this,that the surplus of Rs. 7,313 
‘was for the payment of various debts of 
the estate. Mr. Khurshed Husnain points 
‘out that, apart from the mortgége which 
was paid offin the manner which I have 
just described, there appears to havé been 
no other debts, and as far as the evidence 
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in the case goes, there is no indication that 
this surplus of Rs. 7,313 was either used 
to keep down the interest onthe mortgage 
in the meantime or to discharge any other 
legal liability of the estate. 

Now this much is clear in favour of 
the defendant's case that as a result of 
the sales of 1926 - and this is not disputed 
—the income of the estate was, reduced 


from Rs. 16,000 to Rs. 10,090 per annum 
and it is onthat- basis that the claim of 
the plaintiff has been allowed; in other 


‘words, there being a reduction of some- 
thing like one-third in the income of the 
estate, the plaintiff's claim has been reduced 
in proportion. It seemstomethat in any 
event the argument put forward on behalf 
‘of the respondent cannot be supported, 
namely, that the estate is burdened with 
this payment to the plaintiff, whatever 
‘the condition of its finances. The argu- 
ment put forward amounted to this, that 
whether the income was Rs. 10,000 or 
Rs. 300, as Ganesh Prasad had allowed 
her Rs. 150 per mensem under ihe 
tamliknama that amount and no less was 
her due. The point really is somewhat 
academic, having come to the conclusion 
as I have done, that the plaintiff's claim 
was based under the general Hindu 


‘Law, and thai being so, the amount to 


which she is entitled would be asum in 
accordance w:th her position in life and, 
as the Privy Council has pointed out, in 
accordance with the condition of the 
estate. 


As to being evi- 
amount to 
plaintif, the 
for’ reasons 


the tamliknama 
dence of the proper 
be allowed to the 

question does not arise 
which will be seen. But I think it 
must be assumed that the income of 
the estate being Rs. 16,000 a year it was 
in the contemplation of Ganesh Prasad 
that a sum of Rs.150 per mensem was a 
proper and appropriate amount to be paid 
to the plaintiff, and we must also assume, 
although there is no evidence on the 
point, that he took the circumstances of 
the estate into consideration in fixing 
that amount; and it is in that sense in 


“my judgment that the plaintif can rely 


upon the tamliknama. 


The fact that the plaintif claims under 
the general Hindu Law isan answer to the 
point that the allowance is not subject 
to reduction, and also an answer to the 
argument that as the reduction in the 
income of the estate was due to mismanage- 


a 


1034 


ment’ by Ganesh Prasad and by defend- 
ant no 1eduction can be supported. 
There is one point with which I wish to 
deal here and that is the question of the 
Rs. 250 allowance which appears to have 
been paid by the brother of the plaintiff 
to the plaintiff. Sir Sultan Ahmad con- 
tended that this matter had to be taken 
into consideration in fixing the amount. 
There is go doubt that under the general 
Hindu Law a widow claiming maintenance 
claims iton the basis, as I have said, of 
her position in life and the position of the 
estate having regard also to her means: 
But, in my judgment, a voluntary payment 
of this sum of Rs. 250 quite clearly 
cannot be taken into consideration in 
fixing the amount which she is entitled 
to from her husband’s estate. A sum 


which is paid voluntarily cannot strictly . 


be described as her ‘‘means” by which 
term, I apprehend, is meant thesum to 
which she is either legally entitled or can 
lay claim to or the income of her stridhan 
estate, ‘he sum payable by her. brother 
was a voluntary payment for which he 
was not liable and which could be stop- 
ped at any moment. It is impossible in 
those circumstances to consider this 
amount in fixing the amount to which the 
plaintiff lays claim. 

The question whether the plaintiff sues 
under the texliknama or under the general 
law is relevant on the question of limit- 
ation. The learned Judge in the Court 
below decided that Art. 128 or Art. 132 
of the Limitation Act applies. Article 132 
provides forthe enforcement of the pay- 
ment of money charged upon immovable 
property. It -would be incorrect to say 
that the widow’s maintenance claim under 
the general Hindu Law can in any sense 
of the word be said to be a charge upon 
the property in the hands, as in this 
case, of the defendant. But the charge 
may be created when a decree is made 
for that maintenance. Before such a 
decree is pronounced there can in no sense 
of the word bea charge on the estate. 

It was argued that the claim is based 
onthe tamliknama and on the charge 
which was created thereby. In this con- 
nection even if we did assume that the 
claimis based on the tamliknama, there 
are no words in if appropriate to create 
a charge in any sense of the term. That 
the property was taken by the defendant 
with the condition to pay these sums is 
true, but I should still have some doubt 
on the point whether any charge could 
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properly be said to have been created by 
the tamliknama. But the point is dis- 
posed of, in my judgment, by the decision 
givenin the julgment of the Court below. 
that the claim is based on the general 
Hindu Law. ‘That being so, it brings us, 
back to Art. 128-of ths~ Limitation Act 
which provides for a claim by a Hindu for 
arrears of maintenance. That immedi- 
ately raises another question. Before 
going into that, Ishould state that prima 
facie the claim which the plaintiff has 
laid in the plaint is not barred by limit- 
ation but that she is entitled to the whole 
amount but subject to this point with 
which I am about to deal. 

Towards the end of the argument it 
was contended by Sir Sultan Ahmad that 
the plaintiff had no; proved her case; 
there was no proof, in other words, that 
she had not been paid. Itis a technical. 
point; it wasa point which was not raised 
in the Court below, and it seems tome to 
be without substance. A plain reading 
of the plaint would, in my judgment, 
sufficiently indicate this especially having 
regard to the manner in which the case,- 
was conducted in the Court below, that the 
plaintiff had not been paid for the years 
tor which she is claiming; and as I have 
just said the point was not raised by the 
defendant. There .1s no plea in the 
written statement and the point was not. 
gone into. That, in my judgment, isa 
sufficient answer to the poins raised. 

But a further question does arise in. 
connection with that point. Ganesh Prasad. 


‘died in the year 1920. Until his death 


as a matter of law and inno way depen-. 
dent onthe facts of the case, except those 
recited . in. the tamlicnama itself, the 
plaintiff, the then wife of Ganesh Prasad, 
would not be entitled to separate main- 
tenance. The deed recites first of all that 
Srimati Babui Bhagwati Kuar mostly lives. 
in her father’s house, and then later,, 
referring to Srimati Sheo Ratan Iuar, 16 
recites : | 

“According to the old usual practice, after some- 
times (sic) called Babu Bansi singh her relation 
from her father’s side, through private letter (sic) 
aod went t> her father's house ab Amawan with 
great effort and up till now she (first wife) is at 
father’s place and does not like to come to my 
place, rather Srimati Kuer my daughter from the 
womb of the said wile l:ves with her contrary to 


my wishes.” 


It is sufficiently clear from the document 
itself that the absence of the wife from . 
her husband’s house was against the 
husband’s wishes, and indeed there is no_ 
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evidence in the case, nor has it been 
suggested from starl to finish, that she 
was in any way forced to live away from 
her husband. I mention this fact because 
it might besaid that the point which was 
raised at the end of the case depended 
upon evidence. In my judgment it did 
not, and if it did depend upon evidence, 
it is evidence which the plaintiff should 
‘have given in support of hercase, because 
it must be assumed that she knew her 
position not only as to whether she was 
suing under the tamliknama or under the 
general Hindu Law. but her position 
generally under the law. It is quite clear 
that living apart from her husband, 
unless indeed she was turned out of the 
house by her husband she was not en- 
titled to separate maintenance. That 
raises a very serious question, for a part 
of the amount which is claimed by the 
plaintiff is the amount up to the time of 
the-death of her husband Ganesh Prasad 
in ` October 1920. The only suggested 
answer to the point seems to be that the 
defendant in this case took possession of 
the estate subject to the payment of this 
sum ,of .money, that is, assuming the 
plaintiff is suing under the tamliknama 
which: she isnot. It is a claim made by 
the plaintiff in circumstances in which 
the husband was not during his lifetime 
legally liable to pay any amount to the 
plaintiff. Therefore in no sense of the 
word could it be described as mainten- 
ance. Assuming, however, that this claim 
was made under. the tamliknama, the estate 


was taken by the defendant subject to a` 


money payment by her to the plaintiff 
and other persons. It was not maintenance 
of the plaintiff up to the year 1920 and 
as it was amoney claim, it is hopelessly 
barred by limitation. In my judgment, 
therefore, the plaintiff is entitled only to 
maintenance as such from October 12, 
1920, the date of her husband’s death, 
up tothe date of suit. 

There is a further question and that is 
the question: of interest. The learned 
Judge in the Court below has allowed 
interest on the whole claim. Ina recent 
decision of this Court to which I was a 
party it was decided that interest is not 
payable. The claim for interest, having 
regard to my observations regarding the 
nature of the plaintiff's case, cannot be 
brought under the Interest Act of 1839. It 
is not a claim under the tamliknama 
but it is a claim under the general 
Hindu Law, No demand has been 
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made for interest and the only way 
that Mr. Khurshed Husnain could put 
his case for interest is on the authority 
of the case of Hamira Bibi v. Zubaida Bibi 
(1), a decision which was quoted in the 


judgment in the case of this Court to 


which I have just referred, namely the case 
of Pattinson v. Bindhya Debi (2). The con- 
tention of Mr. Husnain based on the 
decision of the Privy Council ig that the 
plaintiff is entitled to interest by reason of 
her deferring the enforcement of her 
claim. The authority of the case before 
the Privy Council, in my judgment, in no 
way bears out that proposition. Theargu- 
ment is that the case cited is an authority 
for the principle that interest was payable 
on equitable considerations. There the 
question arose as to whether a Muham- 
madan widow was entitled to dower, she 
being allowed to’ take possession of her 
husband’s estate in order to satisfy her 
dower debt. In that case there was no 
agreement, express or implied, that she 
should be entitled to claim any sum in 
excess of her actual dower. The question 
there was not that she was entitled to 
interest on her claim but that it was held 
on equitable considerations that she was 
entitled to some reasonable compensation 
not only for the labour and responsibility 
imposed upon her for the proper preserva- 
tion and management of the estate but 
also for forbearing on her insistence to 
enforce her legal rights, and therefore the 
fixing of a sum as compensation in the 
form of interest was not an unreasonable 
method to adopt. We know of no author- 
ity for the view that the plaintiff in this 
case is entitled to interest on the amount 
which she claims and, having regard to 


-the decision, to which I have just referred, 


of this Court, in my judgment the claim for 
interest must fail. < 


There is one other point which I should 
have mentioned before and that is in 
regard to the plaintiff's cross-appeal.. I 
have disposed of it by stating that the 
widow was entitled to her maintenance 
according to her position in life but 
especially having regard to the condition 
of the estate and its income. That dis- 
poses of the cross-appeal. Inmy judgment 
the learned Judge was right in reducing 


(1) 33 Ind. Cas. 87; 33 A581; 14 AL J 1€55; 31. 
OW N 1; 18 Bom. L k 999; 3: M LJ 799; 20 ML 
T 505; 4 LW 602; (1936) 2 MW N 551; 1PLW 
57: 250 LJ 517: 481A -294(P 0). 

(2) 146 Ind. Cas, 56; 12 Pat.216;14 P L T -149; 

A IR 1933 Pat, 196; 6 R P 225, be nia te ais 
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the claim proportionately for the. years 
after 1926. | ee 

In these circumstances the appeal suc- 
ceeds to this extent, that the decree of the 
learned Subordinate Judge will be varied 
by disallowing the claim of the plaintiff 
prior to October 12, 1920, and disallow- 
ing the claim for interest on the remain- 
der. The plaintiff will of course be 
entitled to, interest under the Civil Pro- 
cedure Code from the date of the suit 
until the date of payment at 6 per cent. 
per annum. 

Jn the circumstances there will be no 
costs to either party in this Court. As 
regards the costs in the Court below the 
parties will be entitled to them in propor- 
tion to their success in this Court. 

The plaintiff will be entitled to the 
payment of her decretal amount from the 
money in the Court deposited in pursu- 
ance of the decree of the Subordinate 
Judge. 

Kulwant Sahay, J.—I agree. 

DR. Appeal allowed in part. 





CALCUTTA HIGH COURT 
Appeals Nos, 22 and 24 of 1932 
i April 29, 1932 
RANKIN, C. J. AND MITTER, J. 
:“GOBARDHANDAS AND ANOTHER— - 
- DEFENDANTS—APPELLANTS 
: VeETSUS 
GOPALDAS MODI AND OTHERS— 
PLAINTIFFS— RESPONDENTS 
+ Executors —Money belonging to estate taken for their 
own use before paying debts and legacies—Breach 
of trust—Interlocutory application—Order to pay 
money into Court—Whether can be passed. ‘ 

Where two executors who were also residuary 
legatees under a will were found to have taken 
money belonging to the estate for their own use 
before paying the debts and legacies: 

Held, that they had committed breach of trust and 
that no question of title arose under the circumstances: 
- Held, also that as no sufficient case was disclosed 
in the affidavits to show that the money was not in 
thei hands, it was open to the Court, on an in- 
terlocutory application, to order them to bring 
the money into Court or furnish security for the 
same. - 

[Case-law discussed.} , h 

A. from original orderin Suit No. 1517 
of 1929. ae ee 

Messrs. Pugh, S. R. Dasand S. C. Roy, for 
the Appellants. 

Messrs. N. N.Sircar, C. L. Jhoonjhoon- 
walla, S. N. Banerjee, H.C. Majumdar and 
P. N. Banerjee, for the Respondents. 

Rankin, C. J.—T wo’ appeals are before 
us —Nos. 22 and 24 of 1932. They are 
orought respectively by Lala .Gohardhan- 
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‘das and Lala Dinanath, two persons, who, 
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with other three, are the executors of the 
will of one Raghumull Khandelwal, who 
died on September 5, 1926, -probate being 
taken of his will on January 10, 1927. 
Raghumull appears to have died a wealthy 
man and, by the provisions of his will, he, 
first of all, directed that the residue of his 
property should go to certain persons. The 
two appellants before us were his nephews 
and they were to get an equal one-fourth 
share, his wife was to get another, and his 
daughter, married to one Hansraj, was to 
get another. They were to be entitled to 
carry on the business in equal shares and 
were to be entitled tothe goodwill and so 
forth in equal-shares. There were various 
legacies and five persons were appointed 
executors and trustees; the two appellants, 
Hansraj, who had married his daughter, one 
Gopaldas Modi, who afterwards, became 
the plaintiff in this suit, and the widow. 
These persons were to act by majority, they 


` wereto act by resolutions passed at meet- 


ings or by resolutioas passed by circula- 
tion. , The testator having died in Septem- 
ber 1926, we find that trouble first began ` 
when the plaint in the present suit was © 
brought on July 29, 1929, the plaintiff- being © 
Gopaldas Modi, one of theexecutors. The : 
plaint asks for administration of the estate 
andthe grounds upon which the administre-. ` 
tion is asked for, are not only that the exe- 
cutors, are quarrelling among themselves 
and not only that the administration of the 
estate is not proceeding, but that the estate 
is getting into difficulties, being unable to 
meet the claims on it and that the debts and | 
liabilities are not being dealt with. 4 
Among other reasons stated in the plaint . 
of July 1929, one is that the executors—the . 
defendants Dinanath and Gobardhandas— 
are wrongfully withdrawing large sums of 
money from the estate claiming to be 
entitled theretoas residuary legatees and to 
that allegation the appellant Dinanath says 
that he has not wrongfully withdrawn any 
money, but that he has taken small loans 
from the estate with the consent and appro-. 
val of the plaintiff and his other co-exe- 
cutois and executrix. The appellant 
Gobardhandas, in his written statement, 
gives a traverse in which he denies that he 
ever wrongfully withdrew any monev from 
the estate. Thereafter there was a petition 
brought for the appointment of a Receiver 
and the first order that was made on that 
matter was an order by consent. The 
application was by the widow, Srimati 
Bhagabati, Debee, who was one of the 
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defendants in the suit, and she made 
various charges, the gist of which is tobe 
found for the present purpose in para. 27 of 
her petition. She said, that Dinanath in 
collusion with Gobardhandas— although the 
suit was still pending and the debts and 
legacies had not been paid- had borrowed 
money inthe’ name and on behalf of the 
estate at Delhi and had withdrawn a lakh 
of rupees out of the estate and that Gobar- 
dhandas had withdrawn a sum of about 
Rs. 60,C00, that they had not repaid the 
moneys and that the estate was ina bad 
condition. So she was alleging that, pend- 
ing the actual proceedings in the suit for 
administration, the two appellants had been 
helping themselves to the money of the 
estate by means of the Delhi firm. It may 
here be explained that, by a resolution of the 
executors, Gobardhandas, who lived at 
Delhi, was made responsible for the 
Cawnpore branch Dinanath, being res- 
ponsible for the Delhi branch. As a result 
of that application, an order was made by 
consent, by which Hansraj - who, as one may 
put it, wason the side of the plaintiff, and 
Dinanath were appointed joint Receivers 
and the order gave these Receivers liberty 
to divide the properties amongst the 
résiduary legatees, after providing and 
securing payment for the liabilities of the 
estate and payment of general and 
pecuniary legacies; that order was dated 
March 24, 1931, and, shortly after that, 
another order was made removing these two 
persons:as Receivers and appointing the 
Official Receiver to be ihé Receiver in their 
place and stead andto take possession of 
the estate immediately, that order being 
dated June 16, 1931. 

Thereupon, in January 1932, Srimati 
Bhagabati Debee, the widow, brought a 
motion before the learned Judge asking 
that Dinanath be directed to bring into 
Court the sum of Rs. 1,49,000 and Gobar- 
dhandas the sum of Rs. 54,299. The case 
made by the affidavitin support of the 
motion is on the following lines. After the 
appointment of the Officia] Receiver, inspec- 
tion has been obtained ofthe Delhi books 
of account and the Delhi books of account 
are discovered toshow that, in the Sambat 
year 1987, Dinanath, who was in charge of 
the Delhi firm and whose books of account 
these are, is debited in that year with 
Rs. 1,23,339- money which he has taken 
from that firm. There is another sum 
debited in the workshop account book and 
there is a further sum in the account of this 
year taken from the Caleutta account book 
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and debited to the Delhi Office, where it- 
should have been debited to Dinanath’s 
account, Itis further brought out that, in 
the year 1928, a sum of Rs. 7,025 has been 
paid out on account of Dinana'h, though it 
has been wrongly put in the bad debts 
account. In this way, there is very nearly 
one and a half lakh of rupees showa by. 
Dinana'h’s own books in the Delhi business 
to have been taken by Dinanath from the 
estate. I may here point out that not only 
is there shown a suin of Rs. 7,025 transfer- 
red in the bad debis account, which appears 
to have been taken in 1928, but the largest 
item— an item of Rs. 1,238,339 does not come. 
into these books to the debit of Dinanath, 
until the Sambat year 1987—presumably 
after that had been concluded—which cor- 
responds to the period from March 31, 1930, 
to March 31,1931. In the Delhi books, so 


-far as Gobardhandas is concerned, we tind 


some Rs. 2,0C0odd in bad debts account 


. taken in 1928; but the other items which 


come tohis debitin the Delhi books are, 
first of all, a debit of Rs, 46,000, then 


-afterwards adebit which has come to the 


Delhi Office from Calcutta of some Rs. 5,810. 
It may here be observed that it is quite 
clearfrom these accounts alone that the 
original allegation in para. 27 of the appli- 
cation for the appointment of a Receiver 
was only too plainly justified, namely that, 
apart altogether frorn any small sums that. 
might have been taken in 1928 since the 
plaint was brought in July 1929, these two 
people would appear to have been 
repeatedly helping themselves to as much 
of the testator’s estate as they could very 
well manage to take, after exhibition had 
been completely made of the risky condi- 
tion of this estate and the chance that it 
would be insolvent in the end. 

I come therefore on this footing to see 
whether this Court has power, on the princi- 
ples applicable to interlocutory orders, to. 
make the order which the learned Judge 
hasmade. The learned Judge has taken 
the view that itis quite impossible still to. 
say whether this estate will turn out to have. 
enough money to pay the debts and the 
specitic legacies. There has been hard 
swealing on both sides. The applicant says 
that the valuation for probate of the estate 
appears to show a deficiency of some 
Rs. 5,00,000. The appellants, on the other 
hand, maintain that the assets of the estate 
instead of being Rs. 13,0°,000 will be 
Rs. 20,00,000 and that there will be a large 
sum, as they hope, to come to the residuary 
legatees, The learned Judge regards that. 
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as entirely speculative and he thinks that 
at all events he ought to act upon’ 
the footing that there is the serious 


probability to be faced that the prior 
claims on this estate will more than 
exhaust the whole of the assets. In 
these circumstances, he comes to the con- 
clusion that the Court would not withhold 
some protection to the creditors. and others 
whose witerests are really at stake. He 
Bays: — 

“With regard to unfairness it is probable that at 
one time all the family thought that a surplus would 
remain and they all agreed to the course upon 
which these two respondents embarked, At that time 
the only people likely to suffer, if anybody was to 
suffer atall, were the crediiors and had this family 
not fallen out among themselves, no doubt this claim 
for refund would never have been made” 


When he comes to make the order he 
directs thatthe present appellants should 
bring the respective sums taken by them 
into Court, but he givesthem the alterna- 
tive of finding security for the amounts. 
This may or may not bea logical alternative 
put the learned Judge explains that he does 
this because the rest of the family “un- 
doubtedly approved the course that was 
originally taken” and because “a refund 
in cash will undoubtedly be a hardship 
on the respondents.” ae 

J have pointed out that the evidence in 
this case goes to show that the great bulk 
ofthe money was drawn out after this 
suit had been instituted and I am not 
prepared to give the smallest attention to 
the suggestion that the sums 01! money 
which we have to deal with are sums in 
respect of which either of these appellants 
can, as amatter of fact apart from the 
ineffectiveness of such a point in law, take 
shelter under consent of other parties. 
There issome evidence upon which it may 
turn out to be true, that the appellants 
were notthe only people who had been 
irregularly helping themselves to the 
estate of the testator whenever any part 
of that estate came within reach, but 
there appears to be not a tittle of evidence 
in support of the allegation that either of 
these appellants got the consent of the 
executors as a body formally or inform- 
ally to any single oneof the drawings 
in respect of which they are now called 
upon to refund. 


In that state of affairs it has been 

. pointed out to us by. Mr. Pugh, appearing 
for Gobardhandas and Mr. Roy, appearing 

for Dinanath that our powers on an inter- 

locutory motion—even ina case where an 

administration order has 
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made in respect of Raghumull’s estate— 
are limited by certain principles. We 
have been referred to the case of Freeman 
v. Coz (1) where it has been laid down that 
for interlocutory purposes ih sucha case 
as the present the defendant should only 
be ordered topay money into Courtwhich 
he does not dispute to be owing and which 
he admits to be in his hands. There isa 
case Inre Benson (2), which Mr. Pugh 
says is the highwater mark of orders of 
this character and Mr. Pugh suggests 
that the order of North, J. in that case 
was hardly consistent with subsequent. 
decisions in the Court of Appeal. We have 
been asked toconsider the case of Hollis v. 
Burton (3), and, in particular the case of 
Nevi'‘le v. Mathewman ‘4) where it is said 
that the money must be in the hands of the 
defendant andthatthere must not be any 
bona fide dispute about title and another 
case ot Nutter v. Holland (5), which turns 
out however to have reference-to another 
jurisdiction altogether, namely to the 
jurisdiction of the Court on an originating 
summens, the governing condition of 
which is that upon an originating summons 
the trustee will not beheld answerable on 
Finally, the case 
of Crompton & Evans’ Union Bank v. Burton 
(6) has been put befcre us as an authority 
for the propositionthat the appellant ina 
case like the present would have a com- 
plete defence to sucha motion by saying 
“true, I have had the money; but I have 
paid it away.” 

Now, it appears to me that the general 
teaching of these cases is this: that we 
have to go tothe evidence upon this motion 
from the point of view of seeing what 
exactly the facts are according to the ap- 
pellants themselves. The doctrine is that 
the plaintiff cannot get a remedy prior to 
the hearing of the suit by a “battle of 
affidavits.” Inthe present case there have 
been affidavits ond wehave to see exactly 
how much of “battle” these affidavits dis- 
ckse. (His Lordship then considered the 
affidavit in support of the -motion and 
that on behalf of Gobardhandas, and con- 
tinued.) We havethen to consider whe- 

(1) (1676) 8 Ch. D 148; 47 lL J Ch 560; 26 WR 
g 


“(2) (1829) 1 Oh, 39; €8 LJ Ch. 5; 79 L T 590; 47 W 
R 264. 


(3) QESH 3 Ch. 226; 67 L T 146; 40 W R61. 

(4) (1894) 3 Ch. 345; 63 L J Ch. 734; 7 R511; 71 LT 
282; 42 W R 675. 

() (1894, 3. Ch, 408; 63 L J Oh. 932; 7 R 491; 71LT 
5(8; 43 W RIP, 

(8) (1895) 2 Òh 711; 61 LJ Oh. 811; 13 R793; 73. 
L T 181; 44 W R16, 
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ther there is very much in either of the 
two points that weretaken on Gobardhan- 
das’s: behalf can we hold ourhands on the 


ground that Gobardhandas has a bona fide, 


dispute of title,. or can we hold our hands 
on the ground that .Gobardhandas has 
satisfied vs sufficiently for the present 
purpose that, though he took the money, 
he has not gotit now? There is no question 
‘about title. It does not matter whether 
this executor saysthat he has borrowed 
the money from the testator’s estate or 
whether he says that he has helped him- 
-self in anticipation of his sharein the 
residuary estate. As amere matter of 
law, we know that that money, if it is 
in his hands, is money which he has 
` obtained by breach of trust. There is no 
arguable question as to theright of an 
executor who is a residuary Jegatee tohelp 
himself out ofthe residuary estate without 
making provision for the debts and specific 
legacies and other matters which are prior 
thereto. It is only after these matters have 
been.cleared thatthe estate of the testator 
pbeecmes the property of the residuary 
legatee. 

We have been referred to the case of 


Fordham v. Wallis (7), where it was said. 


thai a payment by the executor to the 
residuary legatee while the debts remained 
unpaid, was an absolute and unqualified 
breach oftrust. In the present case not 
only there was a breach of trust on the 
part ofthe executor who did it but it was 
a breach oftrust on the part of the execu- 
tor who took the money for himself. There 
is therefore nothing inthe question of title. 
It does not matter forthe present purpose 
what this executor disputes on the question 
of title. (After examining the affidavits 
His Lordship proceeded.) In these cir- 
cumstances it seems to me that we will not 
be at all straining our powers if we uphold 
theorder which the learned Judge has 
made. I think that these appeals should be 
dismissed with costs. 

As proceedings to enforce the order have 
already been taken, I think that it is not 
necessary tolimit tooshort a time within 
which the appellants should give security. 
The appellants are at liberty to complete 
the securitiesto the satisfaction of the 
Registrar within one month from to-day. 
This order is not to interfere with any 
of the execution proceedings unless and 
until the securities are lodged. When 
they are lodged the appellants will have 


(7) (1853) 10 Hare 217; 22 LJ Oh. 548; 17 Jur. 228; 
WRIS - 
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liberty to bring those execution proceedings 
to an end. 
Mitter, J.—I agree. 
N-A Order accordingly. 


PATNA HIGH COURT 
Civil Appeal No. 205 of 1929 
September 15, 1933 
MACPHERSON AND AGARWALA, JJ. 
NARAYAN SAHAY AND OTHERS— 
PLaINTifFs—APPELLANTS © 

VETSUS : 
HIKAYAT MIAN AND oTHERS— 
DEFENDANTS—RESEONDENTS 

Hindu Law—Widow—Income available from her 
husband's estate in sufficient—Whether can raise loan 
tor performing ceremonies ordinarily performed by 
Hindu widows ` 

Where the income available for the widow's main- 
tenance from her husband's estate is not sufficient for 
her reasonable needs, she can borrow in order to main- 
tain herself and perform the ceremonies which may 
properly be performed by a Hindu widow, e g, 
pindadan and sajiadan of her husband. [p 748, cols, 

C.A, from an order-of the Sub-Judge, 
Chapra, dated September 2, 1929. 

Messrs. Parmeshwar Dayal and Phulan 
Prasad Varma, for the Appellants. 

Messrs. B. N. Mitter and Harnarain 
Prasad, for the Respondents. ; 

Macpherson, J.—The plaintiffs-appel- 
lants with defendant No. 11 are brothers’ sons 
of Sheonath Sahai, a pleader of Chapra, who 
died in 1900 leaving his widow, defendant 
No. 4, but no issue. The suit was 
brought on the basis that the nephews 
being the next reversionary heirs of 
Sheonath Sahai were entitled to a declara- 
tion that the sale-deed dated October 9, 
1915, in respect of 3 bighas 13 kathas 13 
dhurs of kasht land formerly held by 
Sheonath Sahai, which was executed by 
the widow in favour of defendants 
Nos. 1 to3, was without consideration and 
legal necessity and that a rent sale of 
the holding held on September 9,° 1926, 
was collusive, fraudulent and not binding 
on the reversionary heirs. 

The learned Subordinate Judge granted 
the declaration in respect of the sale deed 
and refused it in respect of the rent sale 
and directed the parties to pay their own 
costs. The plaintiffs have appealed against 
the refusal of the declaration in respect 
of the rent sale and defendants Nos. ] and3 
have preferred a cross-objection impugn- 
ing the declaration granted in respect of 
the sale-deed. The plaintiffs case was 
(1) that the widow had no necessity to 
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. incur debts or to éxecute the sale-deed, 
and that the necessity and consideration 
mentioned therein are all false; and (2) 
that as regards the rent sale, there was 
collusion between the widow, defendants 
Nos. 1 to 3 and the landlords, defendants 
Nos. 1 to 10, who instituted the rent 
suit. Defendants Nos. 1 to 3 alleged that 

~- they purchased from the widow after 

satisfying themselves on full inquiry that 
there was*legal necessity, and in fact such 
necessity existed and actually was brought 
about by the harassment occasioned to 
the widow by the plaintiffs themselves. 
They further contended that they had 
nothing to do with the rent suit filed by 
the landlord who had refused their tender 
of the rent because these defendants 
refused to pay the chauth or salami of 
one-fourth of the sale price which the 
landlords claimed from the purchasers as 

a condition of acknowledging them and 

receiving rent from them. They pleaded 

that they had purchased at rent sale to 
safeguard their own interest. 

In her written statement the widow 
averred that she had been put to heavy 
loss and expenditure on account of civil 
and criminal cases started by the plaintiffs 
against her and had incurred debt of 
Rs. 12,000 to Rs. 13,000 on that account. 
She protested that the sale-deed was for 
_ consideration and legal necessity; she had 

even executed various sale-deeds including 

two in favour of the nephews of her 
husband who are parties to the suit. The 
allegation of collusion in respect of the 
rent sale was unfounded. Defendants 

Nos. 8 to 10 denied that the rent suit was 

collusive and that defendants Nos. 1 to 3 

were in any way connected with these 

! defendants. In my judgment the appeal 
must fail and the cross-objection must 
succeed. 

The sale-deed of October 9, 1915, 
purports to ‘be for a consideration of 
Rs. 1,600 of which Rs. 1,350 is set out 
as having been deposited with defendants 
Nos. 1 to 3 for payments to five credi- 
tors of the executant, Rs. 185 for pay- 
ment of rents due by the executant to 
various landlords and the balance Rs. 66 

. as cash for the lady’s necessary expenses. 
Now it is proved that the landlords were 
about to sue for rent and that before the 
sale-deed was executed the Rs. 1x5 was 
paid down by defendants Nos. 1 to 3 to 
the -landlords to prevent institution of 
suits against defendant No. 4 while the 

- small sym of Rs, 66 would be required 
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for expenses in connection with the transac- 


tion and othernecessary expenditure. The 
five debts were represented by hand-notes 


and a bond. The earliest debt was 
Rs. 40) representing a hand-note for 
Rs. 270 executed in favour of -Babu 


Dhanindra Prasad on January 24, 1913: 
The next isa sam of Rs. 50 representing 
a hand-note of June 7, 1913, “for Its. 35 
in favour of Babu Sitaram Singh. The 
third is for a sum of Rs. 450 representing™ ' 
a hand-note for Rs. 400 taken on August: 
24, 1914 from Rai Jagdam Sahai:**The 
fourth is Rs. 225 due on a handhote of 
February 25, ‘1915, in favour of Debi 
Prasad Agarwala. The fifth is a simple 
bond dated March 31, 1915, in favour of 
Ramkrishna Prasad Singh but really 
payable to Musammat Mantoran Kuar. 

Now there can be no doubt whatsoever 
on the evidence that vendor and vendee 
equally acted bona fide. The full consi- 
deration of Rs. 1,600 was certainly paid 
by defendants Nos. 1 to 3. For the area 
demised with its heavy rent of about 
Rs. 20 a bigha the sale price was quite 
adequate. There were pressing debis at 
a high rate of interest and the purchasers 
knew of them because they themselves 
paid the debts direct. They certainly made 
inquiry from the lady and her ' manager 
Baijnath as to the necessity for the sale. 
What they were told was that the neces- 
sity was such that even the reversioners * 
themselves were purchasing from the 
widow. One of the plaintifis had in 1904 
purchased for Rs. 377 from her about 
2} bighas of land with a jama of Rs. 5-11-9 
and on August 28, 1913, the widow had 
sold about 5% acres of land for Rs. 1,170 
to the wife of plaintiff No. 3, Maheshwar 
Prasad, on the ground that it was impos- 
sible to pay the debt except by sale of 
the property. 

In my opinion there was, in all the 
circumstances of the case, adequate in- 
quiry as to the necessity for the gale of 
the property belonging to the vendor's 
husLand especially when the inquirer knew 
that the sale proceeds went to pay genuine 
and pressing debts at a high rate of 
interest, and it was notorious that there 
had been heavy litigation between the 
widow and the reversioners wherein she 
had incurred enormous expense with the 
result that the income was insufficient 
for her support and she had to live on 
the capital. And apart from the bana fide 
inquiry made from the person who would 
know best, Iam of opinion that the evi- 
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dence for the defence and especially 
that of the widow and her relations, ought 
to have been accepted by the Court below 


and that it shows not only that the items © 


which made up the Rs. 1,600 were perfectly 
genuine but constituted ilems of legal 
necessity which the widow was unable to 
meet out of the income or by any other 
way than by sale of the property of her 
husband. The learned Subordinate Judge 
has been unreasonable in his treatment 
of the defence evidence and has failed 
to do justice to it. It is clear that 
Sheonath left debts and especially arrears 
of rent which the widow had to .meet. 
On his death she was subjected to per- 
secution by the reversioners—indeed she 
could only get one of them to perform the 


cremation ceremony by a substantial bribe. 


—and their attempt to seize her property 
led to many big criminal cases which 
involved herin an expenditure of Rs. 12,000 
to Rs. 13.000 much of which, as the evi- 
dence of Baijnath shows, had to be bor- 
rowed on hand-notes. Her helpless position 
can be apprehended from the fact that 
she secured an order for Rs. 3,000 com- 
pensation against them in a s. 145 case 
but has been unable torealise it. Palpably 
the estate, diminished by the amount of 
this expenditure until the usufruct avail- 
able for her maintenance is, as the evi- 
dence on her behalf proves, no more than 
about Rs. 425 per year. The learned 
Subordinate Judge ought to have accepted 
the defence evidence on this point. Much 
of the documentary evidence adduced on 
the other side was of no value in the face 
of the testimony that the shares of the 
villages produced tiny amounts net, some 
of which even were not realisable. Even 
the Court below would allow her a minimun 
expenditure of Rs. 1,000 a year. It men- 
tions that the plaintiffs calculate her income 
at more than Rs. 3,000 a year but does 
not accept this view and in my opinion 
it is untrue, and the learned Subordinate 
Judge is entirely wrong in the finding: 

“Jt ig obvious that her net income from all 
these properties is more than sufficient for her 
maintenance.” 


A-correct appreciation of the evidence 
on the record establishes that as a con- 
sequence of the expenditure in the op- 
pressive litigation thrust upon her by the 
plaintiffs the income available for her 
maintenance is not sufficient for her reason- 
able needs and accordingly she was in 
the years 1913 to 1915 insuch a position 
that it was necessary for her to borrow 
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in order to maintain herself and perform 
the ceremonies which 
performed by a Hindu widow out of the 
estate of her husband. I now discuss the 
five items making up the sum of Rs. 1,350. 

As to the first item, the lender is a 
respectable man and there is no doubt 
that he did lend the money and that it 
was duly repaid. The hand-note shows 
that it was reqnired for the regair of the 
house and to meet the expenses of the 
medical treatment of the widow. 
inquiry as to the necessity for the loan 
which the lender made was from the maid- 
servant. In the circumstances of the case, 
it was decidedly a suitable. inquiry, for 
nobody was better aware of the position. 
The testimony of the lady herself that she 
was ill for three or four months before 
borrowing the money and was ill for two 
months after borrowing, during which she 
was taking medicine, ought to be accepted. 
It is clearly established that the money 
was spent on repairing her house, which 
her nephew, Baijnath Babu 
was in a very bad condition, and in 
partially meeting the cost of medical 
treatment. It is absurd to require the 
evidence of the medical attendants before 
accepting this item. I have nodoubt atall 
that the second item of Rs. 35 was taken for 
payment of Government revenue, ' the 
last day of the payment of which would 
be about June 7, and that the money 
was so used. As the lady had been ill 
and spent much money on her treatment, 
it was entirely probable that she was not 
possessed of the money required for his 
urgent expense. 

The item of Rs. 450 paid to her sister's 
son Jagdam Sahai has been criticised by 
the learned Subordinate Judge on the 
ground that no account paper was pro- 
duced to show that the widow ever went 
to Gaya to perform the Gaya sradh of 
her mother-in-law who had recently died, 
for which purpose the money was alleged 
to have been borrowed, and he thinks that 
the lady would not have gone to the 
trouble of undertaking the journey asthe 
piaintiffs were available to doit, and that 
it is improbable that Jagdam, who him- 
self was indebted, was in a position to 
lend money. But on the evidence of the 
lady and Baijnath, there is, in my mind, 
no doubt at all that the money was actually 
borrowed for the purpose mentioned. The 
lady was not cross-examined astothe neces- 
sity to which she deposed. It also appears 


that she has been in the habitof borrowing - 


may properly be. 


The- 


said,- 


4 


` 


= Rs. 409 inthe year 1914. 
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small amounts from him previously, and 
it is not surprising that she may have 
turned to him in her need. The mere fact 
that there was at some unspecified date a 
decree against him for a very large amount 
of money would bave no significance in 
respect of his ability to lend a relative 
Ihave no doubt 
that the lady borrowed this money for and 
that she uled it to perform the Gaya sradh 
of her mother-in-law, as was the defence 
case. It was also a proper liability of 
the estate of her husband, and she had no 
means at her disposal from the income of 
her estate. ; 
“The hand-note Ex. A, of February 25, 
1915, recites that the money was borrowed 
for the performing of the pindadan and 
sajiadan of her husband at her residence 
of Dharamnathji. The learned Subordinate 
Judge considers that the sradh and sajiadan 
having been performed shortly after the 
death of her husband 


“there does not appear to be any further necessity 
for iher to perform sajiadan of her husband, almost 
15 years after his death.” 


But the answer tothis is that she was 
‘not even cross examined asto the neces- 
sity, which therefore ought to be accepted 
and thet this expenditure of Rs. 225 for 
soul's welfare of the departed husband was 
a reasonable and a proper necessity. As 


“regards the simple bond, the loan upon 


which was to pay part of the expense of 


a pilgrimage to Hardwar, it was urged . 


in the first place that such pilgrimage 
was not necessary and again that in any 
case the loan was to be set off towards 
thika rent for Kothia payable by Mantoran 
Kuar. ‘The learned Subordinate Judge 
held that the pilgrimage to Hardwar was 
not forthe spiritual benefit of her husband. 
I do not agree that a pilgrimage to Har- 


_ dwar would not be a spiritual benefit to. 


her husband. She evidently thought so 
and has not: been cross-examined on the 
point. The Court below also found that 
the evidence of Baijnath Sahai shows that 
-the story of pilgrimage could not be true 


as Baijnath Sahai stated that she went to’ 


Hardwar about nine or ten years after the 
- death of her husband in 1900. But ‘nine 
or ten years” is manifestly an approxima- 
‘tion and there can be no doubt that she 
went in 1915, as alleged, using the money 
then borrowed. As to the circumstances 
that she paid off by selling property of her 
husband, a debt which she had arranged 
-to liquidate by the annual rent of Kothia, 
it must betaken along with the fur:her 
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circumstance that if the rent of Kothia 
was not available for her maintenance, 
she would have stillless to live upon and 
be equally under the necessity of selling 
property of her husband in order to main- 
tain herself. s iy 

In the result it is clear that, in the cir- 
cumstances all the five items of expenditure 
come within the description of legal ne- 
cessity. It is also important that the an- 
nual interest upon the debts was Rs. 175 
whereas tke income of the property sold 
was only Rs. 49. In fact it was pradent 
to sell and in the ultimate interest of the 
estate of her husband which was liable 
for her maintenance. I am therefore of 
opinion ihat defendants Nos. 1to 3 have 
discharged the onus upon them of showing 
that the sale was for consideration and for 
legal necessity and that it is therefore 
binding upon the reversioners. The cross- 
objection therefore succeeds. In support 
of the appeal the first point taken was 
that the whole of the holding was not 
sold, as only as area of 3 bighas12 kathas 
7 dhurs was put up to auction. But the 
very simple explanation is that the auction, 
which took place after the  revisional 
settlement, shows the area of the 
holding as then entered in the record of 
rights while the area in the original deed 
is the area of the Cadastral Survey. This 
point palpably fails. It is then urged 
that the only result of their purchase benami 
at the rent sale was to make defendants 
Nos. 1 to3 merely trustees for the rever- 
sionere. I am however of opinion that the 
trial Court has correctly found the facts’ 
and applied-the law. 

It appears that defendants Nos. 1 to 3 
as purchasers paid the rent but in the 
name of the original raiyat as they had 
not secured mutation. After a time the 
landlord refused as he was entitled to do, 
to accept such “marphat” payment from 
the purchaser, and demanded that the- 
purchaser should pay 25 per cent. of the 
purchase price as salami. When the 
salami was not forthcoming, he sued the 
widow who was his recorded tenant and 
by completely regular procedure obtained. 
a decree and sold up the holding in exe- 
cution. Now upon the facts, as found in 
the cross-appeal, it is clear thatthe plaint- 
iffs-appellants as reversioners had no in- 
terest at all as the sale of 1915 bound 
both the widow’s and the reversionary 
interest, but even on the finding of the 
Subordinate Judge that the sale of 1915 
was not binding upon the reversioners, 









156 


the purchase bona fide by the vendee of 
the widow cannot be held to be in trust 
for the reversioners, since the vendee was 
not in a fiduciary position towards them. 
Assuming that the holding is not trans- 
ferable without the consent of the land- 
lord, defendants Nos, 1 to 3 who ex 
hypothesi would only hold the limited in- 
terest of the vendor, were not bound to 
consider the reversionary interest: at all 
and still less, to make for what could 
only be an interim record of their own 
names, a payment such as” could be de- 
manded, if at all, on a transfer of the 
whole raiyati interest. Assuming that the 
chauth is the usual demand of landlords 
for 2 permanent mutation, it would be 
an unreasonable demand upon , what is 
(again ex hypothesi) a transfer of a life 
tenancy cf the widow. The conduct cf the 
vendee was bona fide throughout and there 
was no collusion or fraud between the 
vendee and the widow; it is not even 
suggested now that there was collusion 
‘with the landlords. The finding of the 
Court below is. affirmed. 

- Accordingly the appeal is dismissed with 
costs, the cross-appeal is allowed with costs, 
and the suitis dismissed with cos's. Plead- 


er's fee in the Court below atten per 
cent, 

Agarwala, J.—I agree. : 

D. | Appeal dismisse 1. 


. MADRAS HIGH COURT 
Civil Revision Application No. 1578 of 1933 
> October 16,-1933 


STONE, J. l 
P. VENKATACHALLAM— APPLICANT 
versus 


CORPORATION or MADRAS—OpposiTE 
whe, a aks PARTY 

Saji City Municipal Act (IV -of 1919), ss. 287, 
"24662Power_ of stopping business should be used 
ane faily —Standing Committee's power regarding the 


<2 Sqgsue of Licenses. 


ha: power of stopping businesses, not only busi- 
; which a man’s livelihood depends, is a 
very carefuliy. 
was a very famous 
it employed over a 
"Hundred people, 
Held, that the Corporation should remember that 
they, like all other public bodies and like all officials, 
do not exist so that jobs should be found but for the 
benefit of the citizens they are controlling, and that 
it wag not proper to stop the business on the ground 
that a letter enclosing the license-fee and asking for 
the. license was not an application. 
Held, also that even if there were substantial grounds 


: to justify the refusal of license, there should, no} hea 
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blank refusal, but.only a refusal unless safeguards 
are provided ~ i , 
The S.anding Committee has nothing to do with 
the issue of licenses unless and until the application 


has been received, considered and refused with rea- 
sons given. 


Messrs. K. S. Krishnaswami Iyengar and 
K.S. Rajagopala Iyengar, for the Appli- 
cant. . 7 j 
’ Mr.S. Rajamanickkam, for the Opposite, 
Party. e s 

Judgment.—This motion is for the issue 
of a writ ofcertiorari to the Commissioner, 
Corporation of Madras, commanding him 
to send forthwith to and before this Court- 
all and singular the orders of the Commis-~ 
sioner, Corporation of Madras, dated May 
1, 1933, in the matter of issuing a license 
to the P. Venkatachallam Condiment Fac- 
tory with all things touching the same, 
etc. The matter has been very fully and 
fairly argued before me partly on affidavit 
evidence and partly on oral evidence and 
it is agreed quite properly by Mr. Raja- 
manikkam on behalf of the Corporation 
that, the point in issue shall be finally 
disposed of to-day rather than limiting 
my orders to-day to the issue of a writ 


which would be returnable for argument. 


: The question that the proceeding raises 
is one of very considerable importance, in 
my opinion, to the business community of 


Madras. It relates to the powers of the 


Corporation (conferred by the Madras City 
Municipal Act) to refuse or cancel the 


_-license required before. certain scheduled 


tradés can be carried on. It was observed 


-by Reilly, J., in Corporation of Madras 


vy. Madras Electric Tramway, Lid. (1) (at p. 
555* as follows. 


+ “Can it be supposed that it was intended that 


the Commissioner of the Corporation, under the 
City Municipal Act, should have power arbitrarily 
to prohibit any of these operations from being 
conducted in any part of the City of Madras.” Such 
a suggestion would be absured. 16 is possible that, 


_ifthe Commissioner found that a very large number 


of persons were applying for licenses to carry on one 
of the very objectionable trade ar occupations 
included inthe schedule, he might reasonably say: 
“There are quite enough people in Madras doing 
that business already, aud, if L.allow any more to 
do so, there will be serious nuisance to the public.’ 
In such a case he might perhaps use his power 
of refusing licences to prohibit any more people 
from starting those particular operations. But, 
that, I think it is quite clear that 
the Commissioner's powers are intended for regula- 
tion, not for prohibition.” : Š 

That power is conferred by s. 287, 


(1) 130 Ind Cas 721; A I R 1931 Mad. 152; 54 M 
334; 60 M L J551; 33 L W 224; (1931) MW N 13 
Ind. Rul. (1931) Mad. 417. 


“Page of 60 M, L. JH]. i 


> 


. versé the order of refusal. 


^ diment Factory, situated 
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Madras City 
follows: f K 
“(1) The owner or occupier of every “place used 
forany purpose specified in Sch. VI, shall in the 
first month of every year, or, in the case of a place 
to be newly opened, within one month before it is 
opened, apply to the Commissioner for a license 


for the us3-of'such purpose, (2). The Commissioner 
may, by an order and under such restrictions and 
regulations as he thinks fit, grant or refuse to gravt 
such license (3) No person shall, without or other- 
wide than in conformity with such a license, use any 
place for such purpose.” i 

_And Sch. VI among other- things, men- 
tions the manufacturing of- ċondiments; 
Section 365 (3) provides: 

“Every order of the Commissioner refusing to grant 
a license or permission shall state the grounds. on 
which it proceeds.” 3A 
sub-section (10) of that section provides: 

“The acceptance by the Corporation of the pre- 
payment of the fee-for license or permission or for 
registration shall not entitle the person making 
such pre-payment to the license, or permission or 
registration as the case may be, but only to the 
refund of the fee in case of the refusal of the 
license or permission or of registration; but an 
applicant - for the renewal of. a license... shall 
until communication of orders on his application, 
be entitled to act as if the license... had been 
renewed, and save as otherwise specially provided 
in this Act, if orders on an application for a 
license -are not communicated to the applicant 
within 45 days after the receipt of the application 
by the Commissioner, the application shall be deemed 
to have been allowed for the year.. .....” i 
- Provision is made ins. 386 for an appeal 
from a refusal by the Commissioner to 
grant a license under si 287. Therefore 
one has the following steps; application for 
a license, consideration of the matter by 
the Commissioner; he either decides 
to grant or to` refuse’ or to refuse save 
under conditions; in the ‘case of refusal 
or refusal save ` ‘under conditions, he 
communicates his reasons; the applicant 
then has an opportunity to be heard; he 
Places his case before the Standing Com- 
mittee to persuade them, if he can, to re- 
In this case, 
‘the relevant steps are as follows: On 
March 14, that is before the beginning of the 
official year, the Receiver and Manager 
of this condiment business, which Receiver 
„and Manager I may observe is an officer of 
Court, wrote the following letter: 

“Sir, Factory lisens2—I have the honour to enclose 
acheque for Rs 15 being the license fee for the Con- 
at land 2, Poonamalee High 
Road, for the year 1933-:93t. Kindly acknowledge 
“receipt.” 

The money was received and the challan 
for payment of money was given and under 
“particulars of payment” was given “license 
fee for manufacturing coadiments ah 

~ Nos. L and 2, Poonamalee High Road.” 
“Wow it is ssid—and I must say, to my 


` 


ze, 
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surprise -that this is not an. application 
for a license: as it is not an application 
for a license, there is no application, for'a 
license, and therefore there can be no grant 
of a license, and therefore this business 
must close down. The matter is putina 
somewhat different way in a letter from the 
Commissioner dated May 1, 1933, in which 
he says: 

“I have the honour’ to inform you that the Standing 
Committee before whom I placed the matter of 
granting a license to the P Venkatachalam’'s Condi- 
ment Factory at No.1, .Poonamalee High Road, have 
at a meeting held on April 26, 1933, refused to recon- 
sider their order of refusal. Please therefore make 


arrangments to stop the trade within a month from 
the date of receipt of this communication.” 


I think that a businessman: receiving 
that communication would be arriving at a 
reasonable conclusion if he concluded that 
his application for a license had been 
placed before the Standing Committee, 
that they had refused it, and again that 
they had reconsidered it and refused to 
consider that refusal, and that order of 
refusal was now being communicated’ to 
him with a further order to stop work within 
a month. I am now informed by Mr. 
Rajamanickam on behalf of the Corporation 
and by the Commissioner in an affidavit he 
has filed that any businessman go reading 
that -letter would have been under a ccm- 
plete misapprehension for no application 
had been received, no application had been 
considered and no order had been made 
on any application because there was no 
application. I make no comment, but [ 
think it is right in the interests of: the 
business community of Madras to say this. 
This power of stopping businesses, not only 
businesses like this that has been running 
for 73 years, but any business upon which 
a man’s livelihood depends, is a Power that 
I think should be used very carefully. Thig 
particular business is a very famous business 
though a smali one. Tt employs, over. A; 
hundred people, mostly quite poor People, 

It occupies premises of some consid 
value. It exporis from India laki; 
of goods bringing wealth to a countiy: 


“tha 





isnot too wealthy. It has at the “present . ss 


moment considerable debts and driying it 
out of business would cause many creditdrg” 
to lose what otherwise they may recovery. 
Financial loss, business loss, loss of wealth 
to India and of employment to people are in- 
volved if this business ig compelled to close 
down. This business is no peculiar case, 
The same can be said of hundreds of busi- 
nesses in Madras. Small businesses the 


y 
may be, but they are all the livelihood tha; 
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their owner possess; and they are the source 
probably the only source, of employ ment 
of the people of Madras in these times of 
stringency, and I should think that, when 
that is borne in mind, the Madras Corpora- 
-tion should 1emember that they, like all 
other public bodies and like all officials, 
do not exist so that jobs should be found 
but for the benefit of the citizens they are 
controlling, and to stop a business like this 
onthe ground that a letter enclosing the 
liecnse-fee and asking for the license 15 
not an application; seems to me to show a 
lack of appreciation of the seriousness of the 
occasion. ‘fhe Commissioner in the affidavit 
that be swore to in this matter, although 
he takes this purely technical and, I think, 
trivial ground, also adds to it a ground of 
sub-tance, the sort of ground that would, 
I think, justify the Municipality or the 
Commissioner in refusing a license, except 
upon terms. liven in such a case I do not 
consider that there should be a blank refusal, 
bit only a refusal unless certain indicated 
safeguards are provided. 

This is the ground: “The pungent odour 
and dust -of the chillies from the 
factory - is in my opinion a public nui- 
‘gance and that the continuance of the trade 
should be stopped in the interests of the 
public health.” If this business, conducted 
as it is, is injurious to public health, then 
it seems to me that this is the sort of case 
that falls within the scheme of the Act, the 
sort of case for which this regulative power 
‘is given, to prevent one cilizen injuring the 
health of another. When I read that 
affidavit 1 confess toa considerable surprise, 
'I was not aware that you ever ground 
chillies into dust in such quantities that 
you could get such clouds: of pungent 
vapour as to be likely to cause injury to 
the health of the citizens of Madras, and 
for that reason primarily I thought it well 
to go and have a view myself of the pre- 
mises’ I have had a view and L have also 
. the evidence of Mr. Gompertz,. who is the 
Receiver in this matter and who is a 
witness upon whom I rely. From that 
view and upon that evidence I am of the 
opinion that there is no such nuisance, that 
there isno danger to public health, that 
chillie dust is not escaping in large 
quantities and never by itself, these chillies 
being mixed witha great number of other 
things and made into curry powder. I 
went to these premises. They are not 
situated in a residential locality in my 
opinion. On the one side there is a 
Dramatic Club and on the other side a 
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Working Men's Club, and abutting it there 
isa Flour Mill; next to that is'an open 
yard and next to that a Garage. They are 
backed by the Electric Railway and fronted 
by a wide high road along which trams 
pass. I had to take thirteen steps from 
the outside to these premises into the factory 
before I could smell anything. 

There was no sign of dustof any kind 
anywhere until 1 hed got begond the 
corrugated partition that separates. the 


entrance from the factory proper. I stood’ 


for quarter of an hour with all ths: various 
pounders workiag round me and was not in 
the least affected by thesmell. There was no 
dust on the floor at all. All the curry mixture: 
was being ground in motors by steel pestles 
and it was the business of a man to keep 
the curry powder in these motors and nob. 
let any part escape. There was no dust in 
the airat all, Itmay well be that I went 
on a peculiarly favourable day; it may 
well be that things are worse in the hot, 
weather. But I can only say that they: 
would have to be altogether different from 
anything I have observed before this 
business can be regarded asin any way a 
nuisance or danger to public health. To 
think of the smell of chillies in curry powder 
endangering the health of the people who 
inhabit Periamet seems to be a little fanci- 
ful and I can only assume that the Commis- 
sioner has much more delicate Silat for, 
of us. 
That is as regards the facts. Now, as 
regards the application of the facts to the 
provisions ofthe Act, it seems to me that 
here there was on March 14 of this year 
an application fora license. That applica- 
tion has never been considered, 
and it has never been ` refused. The 
Corporation have retained the license- 
fees beyond the period provided by the 
Act, and P. Venkatachallam & Co., have now 
got a statutory license for this financial 
year. The order dated May 1 directing 
them to close their business was an order 
made without any statutory or proper 
authority, and must be quashed, The Stand- 
ing Committee has nothing to do with the 
issue of licences unless and until the applica- 
tion has been received considered and refus- 
ed with reasons given. That situation so far’ 
as this financial year is concerned, has 
never arisen. The application accordingly 
succeeds with taxed costs, f 
A-D Application allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 18 of 1932. 
August 30, 1933 
CourTNey TERRELL, C. J. AND 
SAUNDERS; J, 
MADHORAM SAND AnD OTHERS — 
DECRER-HOLDERS— APPELLANTS 
Versus 
LACHMI PRASAD SINGH— 


|. JUDGnENT-DEbTOR — REPONDENT 

Civil Procedure Code (Act V of 190d), 0. XXI, 
rr. 15, 57~—Execution petition—Dismissal not for 
decree-holder's default—-Attachment may be kept alive 
—Joint decree -Death of one of decree-holders— 
Heirs, parties to execution—Order under O. XXI, 
T. 15.(2) not necessary. 

When . execution was stayed by the High 
Court and the executing Court struck off the 
application directing that the attachment should 
be kept alive: : 

Held, that O. XXI, r. 57, Oivil Procedure Code, 
had no application asthe execution petition was 
not dismissed for any default of the decree-holder 
and the attachment did not cease, 


Where the heirs of a deceased joint deeree- 
holders are on record and are parties to the 
application for execution, there is no necessity 


of any order being made under O 
Oivil Procedure Code. 


A. from original order of the Sub-Judge, 
Monghyr, dated October 10, 1931. - 

Messrs. Murari Prasad, R. Misra and B. 
P. Sinha, for the Appellants. 

Messrs. P. R. Das and N. K. Prasad II, 
for the Respondent. 


Saunders, J.—This appeal has been 
preferred from an order of the Subordinate 
Judge of Monghyr dismissing an execution 
case on the ground that it was barred by 
limitation. "l'he decree which was for money 
‘was obtained in the Court of the Subordi- 
‘nate. Judge of Benares in 1917. There were 
execution casesin that Court in 1919, 1921 
and 1923, by means of which the decree 
was partly satisfied. The fourth case was 
numbered 166 of i925. Ia that case on 
May <0, 1926, after attachment of movable 
property belonging to the judgment-debtor, 
the decree-holders were directed to take 
further action in the matter of the sale pro- 
clamation within a week, but on May. 25, 
when the decree-holders had still two days 
in which to comply with the order, informa- 
tion was received by the Court that the sale. 
had been stayed by the High Court. The 
order then made was -thatthe execution 
case would be struck off with costs to the 
decree-holders, the order of attachment. 
being kept in force. Within three years 
from the date of that order, that is tosay on 
August 11, 1928, the decree holders made 
anovher application for execution of the 
decree in whichthe following {prayer was 
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‘made: 


“As Pandit ‘Sheoramji Sand, son , of Maniram 
Sand, one of the decree holders died while a 
member. of. the joint Hindu family and the 
petitioners decree-holders are jointly in possession 
and occupation of all his heritage by right of 
survivorship and inheritance they are entitled 
to recover the decretal money. Hence a notice 
for -substitution was at first issued and the 
property under attachment which is on sale 
was attached in execution case No. 166 of 1925; 
thd execution case went up to the High Court 
in appeal on theobjection of the judgment-debtor 
under the decree; but the appeal having been 
dismissed, it has come back. Hence the 
notification of the sale may be issued and the 
entire amount of the decree and the costs of 
execution may be realised by sale of the 
properties uader attachment.” 


The application was made by the original 
decree-holders and the heirs of the deceased 
‘decree-holder Sheoramji Sand. This ap- 
plication is noted inthe order sheet as 
having been filed as an execution petition 
on August 11, 1928, and a report on it was 
called for from the office. On perusal of 
the report the Court directed that the ap- 
plication for execution should be entered in 
the register of miscellaneous cases for dis- 
posal of the substitution matter, and it was 
not numbered as an execution case until 
July 20, 1929, when proof was given of notice 
of the application tothe judgment-debtor 
by publication in a news-paper, personal: 
service of the notice having proved ineffec- 
tive. The case was then numbered 83 of 
19.9. Some moreofthe judgment-debtor’s 
movable properties were sold and a certifi- 
cate of part satisfaction was sent by the 
Court to the Subordinate Judge of Monghyr. 
to whom the decree-holders made an ap- 
plication for execution on January 22, . 1940. 
The judgment-debtors made a number of 
objections, one of which wasthat there could 
be no further execution because exezution- 
case No. 83 had been barred by limitation. 
This objection was allowed and the appealis - 
against that order. 


- The decree-holders knowing that they had 
made their application for execution in 1928 
referred toit as case No.63 of that. “year. 
The learned Subordinate Judge finding 
that case No. 83 of 192%, was in respect of a. 
different decree and that the decree-holders’ 
execution case was numbered 883 of 1929 
concluded that the decree-holders had -kept 
the application dated August 1], 1928, for 
nearly a year before presenting it to the 
Court. The explanation of the discrepancy 
in regard to the datesisapparent from the 
statement I have given of the facts of the 
case, Exhibited documents would_ have 


. shown to the learned Subordinate Judgee. - 


. contention is 


Was no question, therefore, 
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had he referred to them, that the application 
was made and registered on the dete it 
bears, that isto say on August .11, 1928. 
It was pleaded in the lower Court on behalf 
of the decree-holders that even if the ap- 
plication- wasmade in July 1929, more than 
three years after ihe previous execution 
case was struck off, it should be deemed to 
be a continuation of that case. This plea 
was rejected by the learned Subordinate 
Judge because he considered that the 
Benares Court had no power to direct in the 
former case that the attachment would con- 
tinue in view of the provisions of O, XXJ, 
r. 57, Civil Procedure Code. That rule, 
however, is not applicable. Jt provides 
that where any property has been attached 
in execution of adecree, but by reason of 
the decree-holders’ default the Court is 
unable to proceed further with the applica- 
tion for execution, it shall either dismiss 
the application, or for any sufficient reason, 
adjourn the proceedings 10 a future date; 
and that upon the dismissal of such ap- 
plication, the attachment shall cease. Inthe 
present case, there had been no default by 
the decree-holders. 

Thus thereasons given by the learned 
Subordinate Judge for holding that the exe- 
cution case was time-barred are manifestly 
erroneous. This was conceded by Mr. Das, 
but he contended that the application of 
1928 did not become an application for 
execution in accordance with law until sub- 
stitution was made and then it was out of 
time. The argument is based on the pro- 
visions of O. XXI, r.15, which required 
that where a decree had been passed jointly 
in favour of more persons then one, 
any one or more of such persons may, un- 
less the decree imposes any condition to the 
contrary, apply for the execution of. 
the whole decree for the benefit of them 
all, or, where any of them has died, for 
the benefit of the survivors and the legal 
representatives of the deceased. -Sub-rule 
(2) states that: 

“Where the Court sees sufficient cause for 
allowing the decree to be executed on an 
application made under this rule, it shall make 
such order as it seems necessary for protecting 


the interests of the persons who have not joined in 
the application.” 


Mr. Das argued that the application 
ought to have been for leave to execute 
the decree for the benefit of the surviv- 
ing decree-holders and the heirs of the 
deceased decree-helder. The reply to this 
thatthe heirs themselves 

the application. There 
of any order 


were parties to 
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having to be made under sub-r. (2) for pro- 
tecting the interests of the persons who 
had not joined in the application, for there 
were no such persons. I consider, there- 
fore, that the application made on August 
11, 1928, was a lawful application for 
execution, and consequently there is no bar 
of limitation to the execution of the decree. 
1 would allow the appeal with costs in 
both Courts and remand the cafe for de- 
cision of the other objections taken by the 
judgment-debtor. It is unfortunate that 
these objections were not also dealt with by 
the learned Subordinate Judge, as in my 
opinion they ought to have been, in decid-~ 
ing acase which continued for nearly a 
year and a half in his Court. 

Courtney Terrell, ©. J.-—-I agree. 

A. Appeal allowed. 


RANGOON HIGH COURT 
Tirst Civil Appeal No. 148 of 1930 
Feburary 11, 1931 

PAGE, C. J., AND Das, J. 
LEE PAIK LEONG AND ANOTHER— 
APPELLANTS 
versus 
TAN KIN ENG -— RESPONDENT 

Specific Relief Act (I of 1877), s. 54—Infringe- 
ment of right to light and air—Mandatory injunction, 
when to be granted—Discretion of Court—No injunc- ° 
tion where pecuniary compensation would afford 
adequate relief, 

The granting of a mandatory injunction for demoli- 
tion of a building is a matter of discretion and even 
though the plaintifs right to light and air has 
been infringed, the Court will not grant a mandatory 
injunction if pecuniary compensation would afford 
adequate relief to the plaintiff. Mahammed Azem 
Ismail v. Jagannath Jamnadas (1) and Ghansham 
Nilkanth v. Moroba Ramchandra (2) referred to, 

F.C. A. against a decree of the Court on 
Original Side, in ©. R. No. 82 of 1930. ; 

Mr. Burjorjee, for the Appellant. 

4 Messrs. Leach and Naidu, for the Respon- ~ 
ent. 

Judgment.—The respondent filed the 
present suit seeking a mandatory. injunc- 
tion directing the defendants to demolish © 
the south side of the foundations and 
wall of the defendant’s building and an 
injunction to restrain the defendants, their 
contractors and servants from continuing 
to erect the said building in any manner 
which would endanger the safety of the 
plaintiff's house. This claim of the plain- 
tiff was based on the ground that the de- 
fendants had built foundations of the new 
building and were erecting the said 
building in immediate contact with and ` 


_ 1934 
interlocked to the north foundations and 
wall of the plaintiff's house. The plaintiff 
also claimed an injunction to restrain the 
defendants from continuing to erect their 
building soas to be a nuisance to the 
plaintiff and to obstruct or diminish the 

access of light and air to the windows 

“on the top storey of the plaintiff's house. 
The plaintifi claimed to have acquired by 
prescription the right of access and use of 
light and dir through the same windows on 
the north side’ of the house. 

The defendants deny that they are build- 
„ing the south wall of their house in such 
a way asto interlock to the north found- 
ations and wall of the plaintiff's house 
and deny that their south foindations and 
wall will, in any way, interfere or cause 
damage to the plaintiff's house. The 
defendants, while denying that the plaintiff 
has acquired any prescriptive right of 
easement for the windows in the plaintiff's 
house, express a willingness to pay a 
reasonable compensation for any diminution 
of the access to light and air which may 
be caused to the plaintiffs building 
by reason of their new building. The 
learned Judgeof the original side of this 
Court granted a mandatory injunction 
directing the defendants to demolish the 
present south foundations and wall and to 
Te-erect the same in ‘such a way as not to 
cause any damage to the plaintiff's build- 
ing but refused to grant any injunction 
in respect of the diminution of the light 
and air and granted damages to the 
plaintiff for such diminution. 7 

The defendants have filed the present 
appeal against the granting of the manda- 
tory injunction and appeal regarding the 
amount of damages awarded by the trial 

Judge for the diminution of light and air. 

The plaintiff bas also filed a cross-objection 

against the order of the trial Court refusing 

to grant her any injunction regarding the 
prescriptive right to light and air through 
her windows on the top of her building. 

The first question to consider in this 

appeal is whether plaintiff has succeeded 

in proving that the defendants have 
built .the foundations of their south wall 
in such a way as to endanger the building 
of the plaintiff. In order to consider this 
question it is necessary to go into the 
facts of this case a little minutely. (After 
considering the facts and evidence, the 
judgment proceeded]. We are not prepared 
to hold that simply because some mortars 
from the defendants’ bricks exuded to 
he unclean wall of the plaintiff would 
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cause the two walls so to adhere as td 
become one wall so that any possible 
sinking of the defendant's wall would 
affect the plaintiff's wall. We are also 
not prepared to hold that the defendants 
have built the foundations of the southern 
wall in such a way as to endanger the 
northern wall and the building of the 
plaintiff, The decree of the trial Judge 
granting a mandatory injunction must be 
set aside. 


The next question to consider is whether 
the plaintiff should be granted an injunction 
restraining the defendants from s80 
building their house as to interfere 
with light and air of thenorthern windows 
of the plaintiff's house. There can be no 
doubt that the plaintiff has the windows 
open on that side for over 20.years and 
has therefore acquired an easemant re- 
garding them; but the question is whether 
the plaintiff is entitled as of right to an 
injunction or whether damages would be 
sufficient to compensate the plaintiff. There 
is no doubt also that the erection of the 
defendants’ building would diminish the 
light and air of the plaintiffs rooms 
served by the three windows; but we 
don’t think it would make any of the 
rooms uninhabitable. The granting of 
perpertual injunction is a matter of dis- 
cretion by the Court and the granting 
ofit is governed by s. 54, Specific Relief 
Act, which states that the Court may 
grant a perpetual injunction in a case 
where the invasion is such as pecuniary 
compensation would not afford adequate 
relief. So it is clear that if pecuniary. 
compensation can afford adequate relief, 
the Courts in this country will not grant a 
perpetual injunction. Wemay refer here 
to Mahammed Azem Ismail v. Jaganath 
Jamnadas (1) at p. 2345. In course of his 
judgment the learned Judge states as 
follows : 

“But I have a discretion The properties are 
situated in the heart of Rangoon where building 
land is scarce and very valuable, To issue an in- 
junction would practically prevent the defendant 
from building at all on his land and prevent the 
lessening of a great scarcity of accommodation. 
To refuse an injunction and grant damages on the 
suggested principle would be togive the plaintiff 
the chance of.putting his houseinas good a position 
or better than it wasin before as regards air and 
light and place him in no worse position than all 
owners of interior houses in this part of Rangoon.” 

. We may also refer here to the ob- 


(1)87 Ind Oas, 800; A IR 1925 Rang. 327; 3R 
0 
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servations -of Farran, J., in the case of 


Ghansham Nilkanth v. Moroba Ramchan-. 


dra (2), at p. 458%: 

“It does not however follow that in such cases 
a plsintiff is entitled es of right to an isjunction. 
Under the Specific Relief Act the Courts are given 
a discretion to grant or withheld an injunction, 
as in England they have a discretionary power to 
award damages in lieu of injunction. In this view 
of the law, the Court has to consider in each case 
not merely whether the plaintiff's legal right has 
been infringed, or even materially infringed but 
also whether under all the circumstances of the 
case he ought to be granted an injunction as the 
proper and appropriate remedy for such infringe- 
ment. Two principles are, | think deducible from 
the English case, which may be deemed binding 
upon the Courts (1) that’ Courts ought not to 
interfere by way of injunction when obstruction 
of light is very slight and where the injury sus- 
tained is trifling, except in rare or exceptional 
cases : Dent v. Auction Mart Co. (3) and Herz v. 
Union Bank of England (4), Goddard on Easements, 
P. 438, and (2) that where ‘the defendant is doing 


an act which will render the plaintifi’s property. 


absolutely useless to him unless, it is stopped in 
such a case, inasmuch as the only compensation, 
which would be given to the plaintiff would 
be t compel the defendant to purchase bis 
property ous and out, the Court will not; in 
the exercise of its discretion, compel the plain- 
tiff to sell his property to the dzfendant by refusing 
to grant him an injunction and awarding him 
damages on that basis: see Holland v. Worlay (5). 
Between these two extremes, where the injury to 
the plaintiff would be less serious, where the 
Court considers the property may still remain with 
the plaintiff and be substantially useful to him 
as ib was before and where the injury is oné of a 
nature that can be compensated by money the 
Oourts are vested with a descretion to withhold 
or grant an injunction having regard to all the 
circumstances of the particular case before them, 
neluding the fact that the premises are situated in 
a city like this where land suitable for building is 
limited and very valuable and where property owners 
should, so far as is possible consistently with the 
existing rights of their neighbours be allowed to 
utilize it to the utmost extent,”  - : 
We don't think that the defendants’ 
building would render the plaintiffs 
building absolutely useless ‘but that it 
ought to diminish naturally the Jight to 
one of the rooms. Siill we think, having 
regard to the fact that Rangoon is an 
expanding city where new buildings are 
springing up every day, this is a case 
in which pecuniary damages will be an 
adequate compensation to the plaiatiff for 
the loss of her rights. We are not pre- 
pared to interefere with this part of the 
trial Judge's decree. Asa result that part 


(2) 18 B 474, 
(3) (1866) 2 Eq. 238; 35 L J Oh.554; 14 W R9; 1 
Ly 827, | 


(4) (1855) 2 Gift 686; 1 Jur, (N8) 127; 3 WR 
9 


(5) (1834) 26 Ch, D578; 54L J Ch 288; 32 WR 749; ` 


49J P7; 50L T526. 
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of the trial Judge's deerêê granting a 
mandatory injunction is set aside and 
that part of the decree granting pecuniary 
compensation for the prescriptive rights of 
the plaintiff is maintained and the cioss- 
objection filed by the plaintiff is dis- 
missed. The appellants will get their 
costs of the appeal and 2/3rd of the costs 
of the trial and also the costs of the 
cross-objection filed by the plaistiff. i 
A, Order accordingly. 


PATNA HIGH COURT 
Civil Appeal No. 49: of 1931 
September 7, 1933 4 
AGARWALA, J. 
MURLI MANOHAR AND OTHERS — 
DEFENDANTS - APPELLANT 
versus 
BINDESWARI PRASAD AND OTHERS— 
PLAINTIFFS— RESPONDENTS 
Hindu Law—Debts—Mortgage of joint family 
property for defending a member of the family 
against criminal charge—Money spent to secure 
release of movable property from seizure for realiza- 
tion of fine imposed on cne of the members— Whether 
consttiutes legal necessity. 

A mortgage debt incurred for the purposo of 
defending a member of a joint Hindu family 
against a criminal charge is a debt binding on 
the whole family. Hanumant Mahton v. Sonadhari 
Singh (1) and Dhanukdhari Singh v. Rambirich 


“Singh (2), relied on. 


Money spent in securing the release of movable 
property which is about to be seized for the realiza- 
tion of fine imposed onone of the members of joint 
family, constitutes legal necessity. 


Appeal from appellate decree of the 
District Judge, Muzaffarpur, dated Decem- 
ber 20, 1930. 

Mr. Rajeswart Prasad, for the Appel- 
lants. 

Messrs. K. P. Jayaswal and A. K. Mitter, 
for the Respondents. 


Judgment.—The plaintiffs instituted 
the present suit to recover the amount 
due on a mortgage executed in their favour 
for Rs. 135 by one Ramdhari. Ramdhari - 
was the karta of a joint Hindu family 
consisting of himself and his three sons 
and the sons of the eldest son. The 
eldest son of Ramdhari, defendant No. 1, 
was charged with acriminal offence, and 
it appears that Ramdhari incurred the 
mortgage debt in connection with those 
proceedings. Rupees 45 out of Rs. 135 was 
expended in defending defendant No. 1 
and Rs. 90 was spent in securing the 
release of the family property from a 
warrant which had been issued for re- 
alization of the fine imposed on defendant 
No. 1. Both the Courts below have held 
that the mortgage debt was for legal 
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` necessity and tor the benefit of the family 
and was binding on the whole family. 
Against that decision the defendants have 
pieferred the present appeal. 

In support of the appeal the learned Ad- 
vocate for the appellants has cited a large 
number of cases of different High Courts 

- in which the debts in question represented 
sums acquired by the commission of such 
offences ase criminal breach of trust or 
misappropriation. Such debts have been 
held to be debts ineurred -for immoral 
purposes and therefore not binding on the 
sons of the “borrower”. This case is far 

“ different from those and is clearly within 
the scope of the decisions of this Court in 
Hanumant Mahton v. Sonadhari Singh (1) 
and Dhanukdhari Singh v, Rambirich 
Singh (2) in which it was hejd that a 
mortgage debt incurred for the purpose 
of defending a member of a joint Hindu 
family against a criminal charge was a 
debt binding on the whole family. With 
regard to Rs. 90 it appears that a warrant 
had been issued for the seizure of the 
movable properties of the eldest son of 
Ramdhari. At that time such warrants 
were considered to be legally executable 
by seizure of joint property and there is 
no doubt that movable property of the 
joint family would have been seized in 
execution of the warrant. In order to 


-secure the release of the movable property. 


Ramdhari had to raise money and, out of 
the money which he raised, Rs. 90 was 
spent in securing the release of the movable 
property which was about to be seized. In 
my opinion there can be no doubt that 
securing the release of this property con- 
stituted legal necessity and the release 
was for the benefit of the family. The 
present case is entirely dissimilar from 
cases cited by the learned advocate for the 
appellants in which it 
“debt incurred to pay the fine imposed on 
the borrower is not binding on his sons. 
The decision of the Courts below, in my 
opinion, is clearly correct and the appeal 
must be dismissed. The appellants must 
pay the costs throughout. Leave to appeal 
under the Letters Patent is refused. 

N. Appeal dismissed. 

(1) 52 Ind. Cas, 734; A I R 1920 Pat. 708; 4P L 
J 653 19201 Pat 13; 1 PLT 133. 
We 70 Ind. Cas. 391; A T R1922 Pat, 553; 1 Pat. 
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CALCUTTA HIGH COURT 
Civil Appeals Nos. 1114and 1115 of 19.1 
' August 22, 1933 
Jack AND Nac, JJ. 
MASIHUDDIN AND OTHE«S-—ÅPPELLANTS 
Versus 

AKBAR ALI AND OTHERS— RESPONDENTS 

Bengal Tenancy Act (VIII of 1855), ss. 49(b), 
48 (c) as amended by Act IV of 1928—S, 48 (c), if 
retrospective in effect—Notice served under old 8.49 (D), 
— Liability of under-raiyat to ejectment, 

Section 48 (ci, Bengal Tenancy Act as amended 
in 1528, isnot restrospective in effect. Consequent- 
ly, where an under-raiyat has been served with notice 
under theold s. 49 {b), the landlord is entitled to 
eject him under s. 49 (b), althongh the news, 48 
(e) has come into operation in the meantime, 
Suresh Chandra Chatterjee v. Kanti Chandra 
Bhattacharjee (|), referred to, Quilter v. Mapleson 
(2), distinguished R 

A. against a decree of the First Class 
Sub-Judge, Tippera, dated Decemher 3, 
1930. 

Messrs. Hamidul Haq Choudhury 
Rashidul Hasan. for the Appellants. 

Messrs. Jatindra Mohan Choudhury and 
Amarendra Mohan Mitra, for the Respon- 
dents. 

Jack, J.— These two analogous appeals 
have arisen out of suits for ejectment of 
under-raiyats after service of notice under s. 
49 (b), Bengal Tenancy Act of 1885. In 
each case the notice expired on April 18, 
1929, andunder the provisions of the Act 
the tenant was on that date liable to eject- 
ment. But meantime Act IV of 1928 
repealed s.49 of Act VIILof 1885. The 
new Act came into operation on February 
21, 1929, admittedly if the new Act applies, 
the tenants would not be Hable to eject- 
ment as they have homesteads on the land 
[s. 48 (c), cl. (d) proviso 1 (2)] and have 
been in possession for more than 12 years. 

Under cl. 6 (c), General Clauses Act, the 
repealof an Act shall not affect any right 
acquired under the Act so repealed unless a 
different intention appears. Theréis noth- 
ing in the new Act showing that it was 
intendedto be retrospective in its effect 
and therefore the repeal ofthe old Act will 
not affect the right which the landlord 
acquired to eject the tenantson April 13, 
1929, a right which he acquired under the 
old s. 49 (b). But itis said s. 49 (b) did not 
conter a new right, it merely placed a bar 
on the exercise of a pre-existing right of 
ejectment. In this connexion reference 
was made to the case of Suresh Chandra 
Chatterjee v. Kanti Chandra Bhattacharjee 
(1) where it was held that where a 


(1) 110 Ind, Oas, 715; A I R 1926 Cal. 436; 470 1 
J 530. 
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temporary Rent Act had run out, it ceased to 
have any effect on subsequent proceedings 
for ejectment, the bar imposed by the Act 
having ceased to exist. But in that case 
any vested right acquired under thetem- 
porary Rent Act ceased automatically on the 
expiry of the Actsothat the circumstances 
there were entirely different. There is, 
however, ccnsiderable force in this argument 
and jt is with some hesitation that I reject 
it, but it is clear that from another point of 
view the law, 4. e., s. 49 (b) ofthe Act 
cancelled any previously existing right of 
ejectment and substituted 2 new right which 
‘may be said to have been acquired under 
the Act and the right which the landlord 
had was one under the provisions of the Act, 
and one therefore which was not taken away 
by the repealing Act. Thecase of Quilter 
v. Mapleson (2) has been referred to show 
that the Amended Tenancy Actof 1928, 
must be taken to be retrospective in intend- 
ment ofimplication butthat case refers to 
the provisions of the conveyancing and 
Law of Property Act of 1881 in which sub- 
s. 9 of s.14 expressly makes the section 
apply to old leases and the Act was held to 
be to some extent retrospective on this and 
other grounds. In the present case as s. 48 
(e) prescribes a new form of notice, it seems 
therefore that the section was not intended 
to have retrospective effect. 

The landlord is therefore entitled to eject 
the tenant in each of these cases under s. 49 
(b), of the Tenancy Act of 1885. The suits 
are remanded to the trial Court for disposal 
of the remaining issues accordingly. In the 
circumstances the parties will pay their 
own costs up to this point. The future costs 
will be fixed by the trial Court. 

Nag, J.—-I agree. . 

N. Appeals allowed. 
9 (1883) 9Q B D672; 52 LJ Q B 44;431 W R75; 
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PATNA HIGH COURT 

Civil Appeal No. 1161 of 1931 

August 8, 1933 

Row ann, J. 

MUHAMMAD HABIBUDDIN— 
APPELLANT 
VETSUS 
MUHAMMAD WAEZUL HAQ AND 
OTHERS—RESPONDENTS 

Civil Procedure Code(Act V of 1908), s. 18— 
Jurisdiction of Court—Collection of Revenue in 
particular District doesnot show conclusively that 
land is situated in that Distriet—Absence of 
territorial jurisdiction—Interference in appeal— 
Conditions. 
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Many tauzis contain lands situated in two or more | 
Districts, and in such cases, the revenue authorities 
do not make part collection of the revenue of the 
tauzi in each ofthe Districts concerned, but an order 
is passed directing in which District the revenue is 
to be paid. Therefore, a document showing that 
the revenue ofa tauzi is collected in a particular 
District does not conclusively show that the Jand is 
situated in that District. The survey map and 
khewat are of more value and the entries therein . 
carry a presumption of correctness. 

In view of the provisions of s 18, Cjyil Procedure 
Code, an Appellate Court will not interfere with the 
proceedings onthe ground of the first Court not 
having territorial jurisdiction unlees there was at 
the time no reasonable ground for uncertainty as to 
jurisdiction and there has been a consequent failure 
of justice. 


©. A. from an appellate decree of the 
Sub-Judge, Patna, dated April 15, 1931. 

Mr. W. H. Akbari, for the Appellant. 

Mr. S. Barmeshwar Prasad for Mr. B. C. 
Sinha, for the Respondents. 


Judgment.—This appeal arises out of 
a suit to. recover rent for the years 1333- 
1336 of holding No. 585 in Mauza Vateh- 
jungpur. This village owing to the 
changes in the course of the river is now 
situated partly on ihe southern side and 
partly on the northern side of the river 
Ganges. The holding in suit is situated 
entirely on the southern side of the river 
and the suit was instituted inthe Court of 
the Munsif of Patna having jurisdiction 
over the Patna City Thana in which is 
included Police Station Malsalami. The 
defendant took objection among other points 
tothe jurisdiction of the Court alleging thst 
the whole Mauza belonged to Thana Hajipur 
of Muzaffarpur District. The Munsif dec- 
reed the suit and his decision was affirmed 
with some modification by the Subordinate 
Judge. In second appeal the defendant 
who has argued the case himself with some 
persistence challanges the finding. as to 
jurisdiction and objects to the procedure of 
the Courts below in excluding from evi-~ 
dence a number of documents produced by 
him. Ihave admitted some of these which 
are public documents not requiring oral 
evidence to prove them in second appeal. 
They are directed toshow that for revenue 
purposes this Tauzi No. 11834 appertains 
to the Muzaffarpur collectorate. The 
plaintiff was permitted to put in reply his 
copy of the Khewat Ex. 3 and Khatian Ex. 
2 referring to the disputed land. Exhibit 
B is achalan showing payment of a kist of 
revenue in the year 1911 in Muzaffarpur. 
Exhibit D is a parwana directing the 
zamindars of Fatehjungpur to pay revenue 
in future in Tirhoot. The parwana ja 


1934 


signed by a moharrir, is in Urdu and is 
dated 1869, T see no reason to doubt that it 
is genuine. Itrefersto certain letters and 
notifications of the Bengal Government 
which however have not been produced. 
Khewats Exs. F and F-1 give reference to 
Thana Patna City Malsalami and the survey 
. map. Ex. G shows the land as being in 
Sabalpurtola Fatehjungpur, P. S. Malsa- 
lami, Thafla Patna City. Plaintiff's Ex. 1 
is the entry in register D from the Muzaffar- 
pur Oollectorate and refers to Fatehjungpur 
Pargana, Haveli Azimabad, Thana Hajipur 
. in itsheading, but in the column for ad- 
dresses of the proprietors (Col. 8) several 
such addresses are enterel as being Fateh- 
jungpurdih Pargana Haveli Azimabad, 
Thana Malsalami, District Patna. The 
documents no doubt show that for certain 
revenue purposesthe land in suit is asso- 
ciated with a tauzi of which the revenue is 
collected in Muzaffarpur. The fact how- 
ever is not at all conclusive. It is well- 
known that many tauzis contain lands 
situated in two ormore districts. In such 
cases the revenue authorities du not make 
part collection of the revenue of the tauzi 
ineachof the districts concerned ; but an 
order is passed directing in which dis- 
trict the revenue is to be paid. Therefore 
such a documentas Ex. D is of Jittle assis- 
tance to this defendant. The same applies 
to the chalan Ex. Band to Ex. 1, the extract 
from Register D. On the other hand, the 
survey map and khewat indicate that in 
survey and settlement the land in suit was 
noted to be in Patna District and these 
entries carry a presumption of ¢orrect- 
ness. 
Exhibit O is a sale proclamation issued 


by the Subordinate Judge, Second Court . 


Muzaffarpur and Ex. E isa copy of a decree 
of the Munsif of Hajipur. Both these refer 
to the disputed land and show thatin the 
proceedings referred to the Couris of 
Muzaffarpur District have assumed juris- 
diction. The present plaintiff was no party 
tothose proceedings. On the other hand 
the defendant has admitted that a pro- 
ceeding between the plaintiff and himself 
the land was treated as being in Patna 
District and adecree was obtained which 
was affirmed on appeal. The exercise of 
jurisdiction over immovable property by a 
Civil Courtis notin itself a matter conclu- 
sive as to the extent of jurisdiction, having 
regard to s. 18, Civil Procedure Code. 
Where there is a doubt as to which of two 
Courts has territorial jurisdiction over im- 
movable property in suit, any of those 
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Courts may, after recording a statement 
that there is ground for uncertainty, pro- 
ceed to entertain and dispose of the suit. 
Furthermore, even if such a statement has 
not been recorded, an Appellate Court will 
not interfere with the proceedingson the 
ground ofthe first Court not having terri- 
torial jurisdiction unless there was at the 
time no.reasonable ground for uncertainty 
as to jurisdiction and there has been a 
consequent failure of justice. Therefore to 
succeed on the point of want of territorial 
jurisdiction, the defendant would have to 
show not only that the land is within the 
territorial jurisdiction of the Munsif of 
Hajipur but that there was no ground for 
any uncertainty about the matter and that 
there has been a consequent failure of 
justice. The defendant has failed to 
establish any one of these points and the 
result is that the objection as to jurisdic- 
tion fails. 

At thehearing the defendants attempted 
to contend that the decree to be passed 
should not bea rent decree but a money 
decree ; but there isno such ground in the 
memorandum of appeal. In the Courts 
below he contested the questions of area 
and jama but these matters are concluded 
against him by the findings of fact arrived 


at by the lower Appellate Court. The 
"result is that the appeal is dismissed with 
costs. 
A. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1216 of 1931 
August 22, 1933 
JAOK AND NAG, JJ. 

JOG KUMAR DEB— APPELLANT 
Versus 
JAMIRADDIN AND sNoTHER— 
RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), ss 49 (b), 
48 (c) as amended by Act IV . of 1928—Section 48 
(0), if retrospective in effect—Right of landlord to 
eject tenant on expiry of period given in notice— 
Whether affected. 

Section 48 (c), Bengal Tenancy Act as amended 
in 19°8 is not retrospective in effect and does not 
affect the tight which has vested in the landlord, 
under the old s. 49 (b) to eject the tenant on the 
expiry of the period mentioned in the notice. 
Jiban Krishna Chakrabarty v. Abdul Kader Chowd- 
hury (1), referred to. : 

Appeal from appellate decree of the Third, 
Court Sub-Judge, Tippera, dated Septem- 
ber 10, 1930. 

Mr. Nripendra Chandra Das for Mr. 
Birendra Chandra Das, for the Appel- 
lant. fo Nii be gn Sue 
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Mr. Upendra Kumar Roy, for the Res- 
pondent. 

Jack, J.—This appeal has arisen out 
of a suit for ejectment of the defendant 
under-raiyats after notice to quit under 
s. 49 (b), Bengal Tenancy Aci, of 1885. 
Notice was served on them on April 10, 1928, 
(viz., before the end of Chaitra 1334 B. 8.) 
requiring the defendants to leave the land 
by the end of Chaitra 1335 B.S. Before 
this period expired from February 1929, 
the amended Tenancy Act came into 
force. Admiltedly if it applies the under- 
raivats are not liable to ejectment whereas 
if the old Act applies, they are liable to 
ejectment. Both Court below have held 
that the new Act applies and that the 
defendant under-raiyais are, therefore, not 
liable to ejectment. This view depends on 
the fact that the defendants were still under 
ratyats alter the new Act came into forces 
and, therefore, it is claimed that their right, 
as under-raiyats are determined by the 
provisions of the amended Act. This view, 
however, fails entirely to take account of 
the fact that immediately on service of 
notice under s. 49 (b) of the old Act a 
right to eject the tenants on and after 
the end of Chaitra 1335 vested in the 
landlord and unless the provisions of the 
new Act as to ejectment after notice 
contained in s. 48 (c) of the Act are 
retrospective they could not affect the 
right which had vested in the landlord 
on service of notice under s. 49 (b) of the 
old Act. 


There is no indication in the Act that 
the legislature intended this provision to 
be retrospective and, under s. 6, cls. (b) 
and (c), General Clauses Act of 1897, it 
would not, therefore, affect the right which 
had vested in the landlord under the 
provisions of s. 49. (b) of the Act of 1885 
to eject the defendants after the expiry 
of Chaitra 1335. Nothing in this case 
appeass to turn upon the form of notice 
since it happens that the notice, which 
was given, definitely prescribed a time 
within which the under-raiyats were to leave 
the land, and in any case, though there 
is a slight difference in the form, there 
is no difference in the meaning of a notice 
under the old and under the new Act, in 
both cases the notice is one terminating the 
tenancy atthe end of the followig agricul- 
tural year. The learned Advocate for the 
respondents maintains that the decision 
of the Special Bench case of Jiban Krishna 
Chakrabarty vy. Abdul Kader Chowdhury 
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(1), was made to depend on the difference 
in the form of notice under the two Acts; 
that may be so, though, at the conclusion 
of the judgment, His Lordship, the Chief 
Justice, states that 

“whatever the form of notice which was actually 
given by the plaintiff to the defendent, the 
amending Act does not affect the rights of the 
parties.” 

In any case I would prefer bo base my 
decision as did Mitter, J., in that case on 
the fact that the new Act cannot interfere 
with the vested interest of the landlord. 
It follows that the defendants are liable 
to ejectment. This appeal is, therefore, 
allowed and the suit is decreed. The 
plaintiff will get possession of the land 
in suit from which the defendant will be 
ejected. The plaintiff will get his costs 
in this Court with interest at 6 per cent. 
per annum. 

Nag, J.—I agree. 

N. Appeal allowed. - 

(1) 143 Ind Cas 164: A1R1933 Cal 435 60 Cal. 


1037 (S B,; Ind. Rul. (1933) Cal. 356; 37 O W N 689; 
57 O L J477. (S.B.) 


PATNA HIGH COURT 
Civil Revisicn No. 626 of 1932 
February 20, 1933 
MACPHERSON, J. 
DEVJI GOA AND orusrs—PErITIonERs 
versus 
TRICUMJI JIVANDAS AND OTHERS— 


OrposItE Parry 

Civil Procedure Code (Acc V of 1908, 0.1, r. 10— 
Pro forma defendant—Prayer to be transposed to 
category of plaintrffs—Determination asto maintain- 
ability of suit— Necessity of—Transposition, if may 
be disallowed on ground of  limitation— Limitation 
Act (IX of 190°), s. 22— Object. of— Partnership— 
Insolvency of one partner—Automatic dissolution, if 
takes place. É 

Where a pro forma defendant to a suit feeks to be 
transferred to the category of plaintiffs, the fact. that 
the effect of the trausposition might be to assist the 
plaintiffs is no good reason for refusing  trensposi- 
tion. lt is not necessary to determine that the suit 
is maintainable, before passing an order under O, I, 
r. 8, Uivil Frocedure Code. 

A transposition shouid not’be disallowed on the 
ground that it would affect limitation Ram Das 
Sahu v. Chhotta Lal Mandar (3) and Surajman 
Prasad Misra v. Sadanand Misra (5), referred 
to. 

In India, dissolution of a partnership does not take 
place automatically on the insolvency of a part- 
ner. 

C. R. App. against a decision of the Sub- 
ordinate Judge of Dhanbad, dated Novem- 
ber 5, 1992, * | 

Dr. Sir Syed Sultan Ahmad and Mr. S. C. 
Mazumdar, for the Petitioners. 
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' Messrs. ‘Syed ‘Hasan Imam and N. N. 
Roy, for the Opposite Party. 
' Judgment.—The Subordinate Judge of 
Dhanbad has allowed the prayer of pro 
forma defendant No. 4 to be transferred 
to the category of plaintiff and this rule 
has been obtained by the defendants Nos. 1 
to 3 in respect of that order. 

The following genealogy will be of assist- 
ance, 

Tricumji Jivandas 


- (long dead) 
| |. 
: | | | 
Gopaldas Khemji Ranchoddas _ Devji 
„= Jairam (defendant (defendant 
Anandji (dead) No. 5) No. 6) 
Gopaldas | | 
Moraji Mohan Singh 
Jairam Khemji. 


The suit has been brought for dissolution 
of partnership and for accounts. There are 
three plaintiffs, the first being “ Tricumji 
Jivandas” a firm (hereinafter designated 
“the firm”), the second a mortgagee under’ 
that firm and the third the receiver appoint - 
ed by the High Court of Bombay in Suit 
No, 751 of 1924. The first three defendants 
are sons of Goa Petha deceased and are the 
principal defendants, The fourth defend- 
ant is the Official Assignee of Bombay 
representing the insolvent estates of Gopal- 
das Tricumji and Morarji Jairam above- 
mentioned who were declared insolvents on 
April 2, 1930, and March 2, 1931, respective- 
ly. Defendants Nos.5 and 6 are the re- 
maining two sons of deceased Tricumji 
Jivandas who being alleged to have no 
interest in the firm of Tricumji Jivandas, 
do not concern us. f 
` The material averments in the plaint 
were these. The firm was established long 
ago by Tricumji Jivandas, father of Gopal- 
das Tricumji, and of defendants Nos. 5 
and 6, and father's father of Morarji Jairam 
and Mohan Singh Khemji. The present 
partners are Gopaldas Tricumji who used 
to be the managing partner, the brothers 
Morarji Jairam and Mohan Singh Khemji 
and Anandji, son of Gopaldas, who is the 
present managing partner and who has 
signed the plaint. Gopaldas Tricumji and 
Morarji Jairam have, as already stated 
been declared insolvent by the Bombay 
High Court and their estate is represented. 
` by the pro forma defendant No. 4. There 
was a partnership between the firm, 
Bisram Karman and Goa Petha, deceased 
father of.defendants Nos. 1 to 3 in respect 
ofthe Khas Jinagora Colliery in Jharia 
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for which Gopaldas Tricumji as manager of 
the firm supplied money on certain condi- 
tions of partnership. Under this partner- 
ship Goa Petha acquired the ‘colliery and 
managing ` partner thereof, 
Bisram sold his share to Goa Petha and sub- 
sequently the business was- reconstituted 
with the firm and Goa Petha as the only 
partners but Goa Petha ceased to- render 
account after 1918. In 1922 the firm mort- 
gaged its share in the colliery and its 
income therefrom to plaintiff No. 2 with 
pro forma defendants Nos. 5 and 6 as 
surety and in Suit No. 751 of 1924 the 
High Court of Bombay gave plaintiff No. 2 
decree against Gopaldas 
Tricumji and defendants ‘Nos, 5 and 6 with 
a charge on the share of Gopaldas Tricumji 
in the colliery and then appointed the 
Official Receiver as receiver to the rights 
of the judgment-debtor therein, 

In 1927 the Official Receiver sued Goa 
Petha for accounts for the share of the 
firm and of Gopaldas and obtained decree; 
but in 1931 this Court dismissed the suit. 
The decision is reported in Gowa Petha v. 
N. H. Moos (1). The basis of the decision 
was that the receiver as an assignee could 
not sue for accounts. 

“The present suit which is valued at 
ae 75,000, was brought on December 1], 
1931. 

The defendants Nos. 1° to 3° denied any 
partnership averring that Gopaldas Tricumji 
and Bisram Karman had only advanced 
money to Goa Petha who was the sole 
owner of the coal business. They further 
claimed that the plaintiffs could not main- 
tain a suit, in particular, as in the deci- 
sion of this Court in Goa Petha v; N.H. 
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‘ Moos (1), it has been held that the Partners 


of the firm of “Tricumji Jivandas” were 
Gopaldas and Morarji only, both of whom 
are insolvents so that the firm was dis- 
solved, 

The issues were framed on March. 11, 
1932. When the plaintiff's application for 
aleceiver was put up on June 24, both 
parties applied that the trial be expedited, 
The case was fixed for hearing on August 25, 
on which date defendants Nos. 1 to 3 obtain- 
ed time on payment of Rs. 75, as costs and 
the case was fixed for peremptory hearing 
on November 14. Meantime the pro forma 
respondent No. 4 having sought and receiv- 
ed the sanction of the High Court which 
appointed him, applied on Septemher 29, 
with the consent of the plaintiffs to be 


(1) 133 Ind, Oas. 40: 12 P L T 361; Ind. Rul, (1932) 
Pat. 312: 10 Pat. 792; AI R 1932 Pat, 15. - 
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made a co-plaintiff. The principal defend- 
ants objected but the learned Subordinate 
Judge held that defendant No. 4 is a neces- 
sary party to the present suit, as without 
his presence, the question in the suit could 
not properly be determined, end granted 
the application. He repelled the sugges- 
tion that the transposition will alter the 
nature of the suit and relying upon Daben- 
dra Narain Sinha v. Narendra Narain 
Sinha (2) and Bhupendra Narayan Sinha v. 
Rajeswar Prosad Bhakat (8), repelled also 
the objection that the prayer could not be 
granted at this stage. 

It may be further indicated that Wort, J. 
in Goa Petha v. N. H. Moos (1), cited 
above held that the firm was in fact a 
partner of Goa Pethain the colliery busi- 
ness. i 

In support of the rule Sir Sultan Ahmed 
mainly contends ihat the constitution of 
the suit being kad, the transposition 
sought by the pro forma defend- 
ant No. 4 should not be granted as it is 
sought thereby to bolster up a suit which 
must otherwise fail. But on principle I do 
not consider it a good treason for refusing 
the transposition craved .that the effect 
would be to assist the plaintiffs nor that it 
is necessary before making an order under 
O. I, r. 10 to determine whether the suit 
as conslituted is bad. Apart from these 
points, however, I am of opinion, 6s at 
present advised, that the main proposition 
of the learned Government Advocate that 
the suit is not maintainable by the piaint- 
tiffsis not made out. He relies upon the 
fact that Gopaldas and Morarji Jairam are 
insolvents and quotes Lindley on Partner- 
ship, 8th Edition, page 641:— 

“Subject to any agreement between the parties every 
partnership is dissolved as regards all the partners 
by the bankruptcy of any partner.” 

That, however, is not the Jaw in India 
where there isno automatic dissolution of 
@ partnership upon the insolvency of a 
partner. Under s. 253 (10) of the Indian 
Contract Act a partnership is dissolved 
upon the death of any partner. As to 
insolvency, however, s. 354 only provides 
that the Court may dissolve a partnership 
among other cases. 

(2) when a partner, other than the partner suing 
has been adjudicatad an insolvant” 
so that dissolution is not automatic upon 
an insolvency occurring. If then as the 
af 54 Ind. Cas. 636; 240W N 10; 30 O LJ 


(3) 122 Ind. Oas 610: 85 O W N 870; ATR 1931 
O 162; (19%1) A LJ 566, 34 L W 1; Ind. Rul. (1931) 
P4 194; 54 OL J13'; (ust) AGI 865, 33 Bom, L 
0273; 5. M 4 5,552; a3 0 445 0). i 
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plaint sets out, there were four partners, 
of whom two are not insolvents, the mere 
fact that two partners are insolvents does 
not dissolve the partnership automatically. 

The learned Government Advocate then 
refers to the view expressed in Goa Petha 
v. N. H. Moos (1) thatthe only partners in 
the firm were Gopaldas and Moraji. It 
may be that if allthe partners are insolvent, 
the partnership is dissolved; but the Court 
at this stage must proceed on the allega- 
tions made in the plaint that there are four 
partners in “Tricumji Jivandas”, and we 
know that at least two of the alleged part- 
ners are not insolvents, and prama facie the 
firm exists. The mere fact that the peti- 
tioners may conceivably be able to establish 
at a later stage that the suit as brought 
was not maintainable and that the grant of 
the prayer may make it indisputably 
maintainable, does not appear to be a good 
reason for refusing the prayer of defendant 
No. 4 to become a co-plaintiff. 

The learned Government Advocate appear- 
ed to suggest that the petitioners would be 
prejudiced by the amendment allowed 
inasmuch as if the pro forma defendant 
No. + brought a suit of his own, he would, 
owing tothe law of limitation, be unable 
to recover as much as the original plaintiffs 
in this suit who filed their suit nearly fcur- 
teen months ago. But the decision of a 
Single Judge in Ram Das Sahu v. Chhota 
Lal Mardar (4) upon which he based this 
submission, has been considered by a 
Division Bench and overruled in Surjman 
Prasad Missra v. Sadanand Misra (5). 

The object of s. 22 (2) of the Limitation 
Act, 1908, was to provide for cases of this 
nature and if a transposition be disallowed 
on the ground that it would affect limita- 
tion, the provision will be rendered 
nugatory. f 

Iam in agreement with lhe learned Sub- 
ordinate Judge that there is no substantial 
change in the nature of the suit. 

Finally it was urged that the transposi- 
tion should not be allowed at this stage. It 
is true that the suit was fixed for per- 
emptory hearing on August 25, a month 
before the application of the pro forma 
defendant No. 4 was made. But it was 
then postponed at the instance of the present 
petitioners and the application was actually 
disposed of on November 5, or nine days 
before the next date fixed for .peremptory 
hearing. , 

(4) 1014 Ind. Cas. 526; 9P LT 238; AI R 1928 Pat 


24 
(5) 140 Ind, Oas. 572; 11 Pat, 616;JAI R 1932 Pat 
346; Ind. Rul, (1933) Pag. 3a - : : 
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In all the circumstances, I am unable 
to hold that the present is a proper case 
for interference by this Court in revision 
with the order made by the learned Sub- 
ordinate Judge who, upon careful consi- 
deration, exercised the discretion vested in 
him and did go on judicial principles. 

The rule is discharged —cos's to be costs 
in the suit. Pleader’s fee five gold mohurs. 

Let thegrecord be sent down at once so 
that the hearing may be taken up with all 
reasonable expedition. 

A. Ru’e discharged. 


_ RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 55 
of 1934. 
Apvil 23, 1934 
BAGULEY AND Mackney, JJ. 
MA SU— APPELLANT 
VETSUS 
CASSIM HAMID - RaseoNDENT 

Execution—Decree—Executing Couri, if can vary 
decree by making it payable in instalments- Civil 
Procedure Code (Act V of 1918), 0. XX, 7.11 (3), 
0. XXI, r. 9—Decree sent for execution to Original 
Side of High Court—Whether can be executedas if 
passed by High Court—Rangoon High Court Rules 
and Orders (Criginal Side, r %33 

. The Court referred to inO XX r. M (4, Civil 
Procedure Code, is the Court which passed the decree 
and avariation of a decree after it is psssed can 
only be made by the Court which paszed the decree. 
The executing Court is not entitled to vary the 
decree by making it payab‘e in instalments. S. A, 
Nathan v. Š. 


When the Original Side of a High Court executes 
its own decree it is at 
which passed the decree and theCcurt which exc- 
cutes it; but in no way can the Original Side of th 
High Court be said to be the Court which passed the 
decree which actually was passed by the Court of 
Small Causes and the decree cannot be executed in 
the same manner asif it is passed by the High 
Court in its original jurisdiction. 


CO, M. A. against an orderofthe High 
Court of Judicature at Rangoon on the 
Original Side dated March 6, 1934, in Civil 
Execution Case No. 489 of 1933. 

Mr, Chan Htoon, for the Appellant. 

Baguley, J.—Thisis an appeal against 
an order passed by a Judge on the Origi- 
nal Side of this Court refusing to allow a 
decree to be paid by instalments. The 
decree was passed by the Court of Small 
Causes, Rangoon, and transferred to this 
Court for execution. While execution was 
proceeding an application was made for 
the decree to be made payable by in- 
stalments. The application was refused 
on the ground that this Court as the exe- 
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cuting Court had no power to grant the 
prayer put forward. 

Two points were argued before us, the 
first was thas not only could the Court 
which passed the decree make it payable 
by instalments under O. XX, r. 11 but also 
that the executing Oourt could pass an 
order oflike nature. This contention can- 
not be sustanined. Reading O. XX, r.11 
(1) it will be seen that the Court refer- 
red to in that sub-section must clearly be 
the Court which passed the decree, and 
as the same wording is used in O. XX r. 11, 
sub-s. 2, it would have seemed clear that a 
variation of a decree after it was passed 
could only be made by the Court which 
passed the decree. In addition to this the 
Full Bench ruling in S. A. Nathan Vv. S. R. 
Samson (1) shows clearly that an executing 
Court must take the decree sent to it 
for execution as it stands. 

“A Court to which such decree has been transfer- 


red for execution muet take the decree as it stands, 
and is not entitled to question the validity of the 


decree." 
and it would appear that if the Court 
must take the decree as it stands, it would 
not be entitled’ to vary the decree by 
making it payable by instalmente. 

The other point argued was that O. XXI, 
r. 9 says that where the Court to which the 
decree is sent for execution is a High 
Court, the decree should be executed by 
such Court in the same manner asif it had 
been passed by such Courtin the exercise 
of its ordinary original Civil Jarisdiction. 
This section was read together with para. 
233 of the Rules which govern the Origi- 
nal Side of this Court. Paragraph 233 of the 
High Cours Rules and Orders reads 
“After the passing of a decree for money the 
Court may, on the application of .the judgment- 
debtor, order that payment of the amount decreed 
shall be postponed or shall be made by instalments 
on such terms as to the payment of interest.,.... as it 
thinks fit.” : 


It was aruged that as this Court must 
execute the decree as though it had been 
passed by itself and as it would have 
power to make the - decree passed by 
itself payable by instalments, the con- . 
sequence is that the decree transferred to 
it for execution by the Small Cause Court 
can be made payable by instalments by 
this Court when functioning as executing 
Court. This reason appears to us fallacious. 
When the Original Side of a High Court 
executes its own decree it is at the same 
time the Court which passed the decree 
and the Court which executes it; but in 
125 Ind, Oas #5; 9 R 4:0; H 
25%; Ind, Rul, (1932) Rang. 17 WB), | ot Rang 
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no way can the Original Side of this 
Court be said to be the Court which passed 
the decree which actually was passed by 


the Court.of Small Causes. 
This appeal is, therefore, summarily 


dismissed. 
Mackney, J.—I agree. 
N. Appeal dismissed. 
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In the matter of BARRISTER-AT-LA W AND 
ADVOCATE 
` Legal Practitioner — Misconduct — Disciplinary 
action, when can be taken—Principles to be applied 
—Conduct, if should be connected with professional 
activity —Speech inciting breaking of law and defying 
of order to disperse— Whether bring speaker within 
disciplinary jurisdiction of High Court—Conviction 
for sedition—Legality of conviction should not be 
challenged in disciplinary proceedings—Leiters Patent 
(Lah.), cl. 8—High Court's discretion to take action— 
Whether can be fettered by the Local Government— 
Lahore High Court Rules, Chap, =B,7.2, Ch. 6-B, 7.10 
-Power of Bench of three Judges of High Court to 
inquire into alleged masconduct—Misconduct and 

mortal turpitude, not necessarily the same, 

The principles to be applied in deciding whether 
the conduct of a legal practitioner amounts to mis- 
conduct are (1) that the mere holding of certain views 
and evenexpression of such views in language how- 
ever emphaticor strong is no ground for taking 
disciplinary action against a legal practitioner; (2) 
that mere conviction for an offence is not sufficient 
but the Court must look into the nature of the 
act on which the conviction is based to decide whether 
the legal practitioner is an unfit person to remain in 
the profession; :3) thata legal practitioner is a part of 
the machinery provided for the maintenance of order 
and the enforcement of thelaw of the land; it is, 
therefore inconsistent with his duties asa legal 
practitioner to incite others either to boycott the 
| Court or to break the law which itis the duty of the 

` Courts to administer. Those who live by the law 
cannot preach the breaking of the law; (4) that 
organised breach of the peace or incitement to acts 
tending to subvert order is & reasonable cause to 
suspend or remove a legal practitioner and (5) that 
acts involving moral turpitude or which imply 
general infamy make a legal practitioner unfit to 
Temain on therolls of the Court. The conduct of the 
‘legal practitioner which subjects him to the dis- 
ciplinary jurisdiction of the Court need not neces- 
sarily be connected with his professional activities. 
Heis equally amenable to the jurisdiction of the 
Court if the acts of which objection is taken have 
been done outside his professional duties Any legal 
practitioner who offends against the above mention-~ 
ed rules must be held guilty of misconduct. [p. 773, 
cols. 1 & 26] . 


' Case-law discussed.} : 
Where a legal practitionerhas been convicted for 


sedition, he cannot, in an inquiry under the dis- 
ciplinary jurisdiction of the High Oourt, contend 
that his conviction was not justified on the facts 
found, The High Court must assume for the pur- 
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poses of the inquiry that the speeches made by him 
contained the expressions mentioned in the judgment 
in the case against him. [p 7/8,col 1] 

A speech calling uponthe audience to break those 
laws which the All-India Congrees Committee orders 
to be broken, is a clear incitement to break laws 
which another body might decide should ke broken 
and is inconsistent with theduty of a legal prac- 
titioner to assist in the administration of the laws. 
Such a speech as well as a speech exhorting the audi- 
ence to resist an.order for dispersal will attract the, 
pr cua jurisdiction of the High Coug. ` [p. 773, 
co. 


The Local Government have no locus standi in any 
way to fetter the discretion of theHigh Court to take 
or not totake any action under cl &, Letters Patent, 
or under the Legal Practioners Act, against any legal 
practitioner : the matter is one which is entirely with- 
in the discretion of the High Court and consequently 
asthe Local Government isnot competentto claim 
that action should be taken against any particular 
legal practitioner, it follows from this that it has 
no right or power either to abandon any proceedings 
or to condone the conduct ofthe legal practitioners 
so far asit comes within the purview of the dis- 
ciplinary jurisdiction of the High Court so as io bind 
it inany way. {p. 765, col. 2] 

Rule 2, Ch. 6-B, Lahore High Court Rules merely con- 
fers an additional power on the High Court to remove 
or suspend a Legal Practitioner without the necessity 
ofan enquiry in open Court such as is contemplated 
byr 2.Ch.3-B Rule 10 does notin any way conflict 
with or affect the applicability of the rules which have 
been framed by the High Court under s 108, Govern- 
ment of India Act. A Bench of three Judges con- 
stituted by the Chief Justice under r. ?, Ch. 4-B is 
competent to enquire into and pass final orders 
about the conduct of a legal practitioner. [p 766,col. 


‘J 
Misconductis not necessarily the same thing as 
moral turpitude and when disciplinary action is taken, 
the gotive ofthe informer is immaterial. [p. 765, 
col. 2. 
Mr. Ram Lal, for the Petitioner. 


Messrs. J, N. Aggarwaland Amar Dass 


on behalf of the Bar Association. 


Jai Lal, J—Dr. A a Barrister-at-Law 
having been called to the Bar on April 6, 
1913 and subsequently enrolled as an 
advocate ofthis Court on August 23, 1913, 
has appeared before usin pursuance of a 
notice issued to him to show cause why he 
shouldnot be removed or suspended from 
practice under cl. 8 Letters Patent of this 
Court ands. 41 Legal Practitioners Act. 
The proceedings were initiated by an 
application made by the learned Govern- 
ment Advocate under instructions from 
the Local Government ofthe Punjab and 
we have heard the learned Government 
Advocate and Mr. Jagan Nath Aggarwal. 
President of the High Court Bar Associa- 
tion both amicuscurae. They have placed 
before us the case law on the subject 
and have discussed the several points 
involved in great detail and we are indebt- 


edtoboth these gentlemen ‘for the great. 


assistance they have rendered us. We 
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have also 
Tule. 

Before discussing the case on. the merits 

. itis necessary to dispose of some prelimin- 

‘ary matters that were discussed before us. 


heard Dr. A in opposition to the 


It was urged bythe respondent’ that the. 


Local Government had no locus standi to 
present this petition on the ground that 
the question of admission, removal and 
suspensi®n of the advocates is a matter 
entirely in the discretion and within . the 
jurisdiction of this Court: and no outside 
agency has a right to claim that this Court 
should exercise its powers in any particular 
case. This proposition was assented to by 
the learned Government Advocate who con- 
ceded that he had no right to be heard and 
stated thatthe Local Government had 
merely placed before this Court certain 
facts which had come to its notice as, any 
other individual would do. The position of 
the Local Government according to him, 
therefore was that of an informer, “and it 
was for this Court to decide whether it 
would entertain the application or not or 
would hear him amicus curae. In view 
ofthis we did not think it necessary to 


proceed further wilh a discussion of this - 


preliminary objection and decided to hear 
the Government Advocate in view of the 
important issues involved in the case. 


Another objection taken by the respond- - 


ent was that one of the convictions under 
8. 124-A, Penal Code, in respect of which 
action is proposed to be taken against 
him related to two speeches made by him 
on 12th and April 14, 1930, respectively but 
he was released from jail before thse ex- 
piry of hissentence in pursuance of what 
is commonly described as the Irwin-Gandhi 
Pact, the terms of which are described 
in detail in the Gazette of Innia of March 
ə, 1931. Asa result of this Pact and the 
Gazette Notification No. 481-Pol., it isclaim- 
ed that it was agreed that all political 
prisoners, who were not guilty of offences 
involving violence were to be released 
andan undertaking was given by the 


Government not to take any further action - 


against these persons such as is sought’ 
-to be.taken in thesa proceedings. Ia fact 
it is contended that it 
pending cases of this nature were to - be 
withdrawn and were in fact withdrawn 
evenin this Court, 
Stated in connection with the. first 
preliminary objection it is obvious that 
the Local Government have na locus standi 
in any way to‘fetter the discretion of this 


Court to-take’ or not to take any action, 
3 n; J I 


p 
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In view of what I have | 
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or under the 
Legal Practitioners Act against any legal 


‘practitioner; the matter is one which is: 


entirely within the discretion of this Cotfrt 
and conseauently as the Local Government 
is notcompetent to claim that action should 
be taken against any particular legal practi- 
tioner it follows from this that it has no 
right or powereither to abandon: any pro- 
ceedings or to condone the conduct of the 
legal practitioners so far as it comes 
within the purview of the disciplinary 
jurisdiction of this Court so as to bind it in 
any way. I hold therefore that there is no 
force in this preliminary objection. 

At the same time the action of 
the Government as evidenced by the 
Pact and the Gazette Notification refer- 
red to above must necessarily weigh 
with this Court in deciding what action, 
if any, should be taken against the legal 
practitioners concerned. Reference must 
be made to another contention’ of the 
respondent which was that the Local 
‘Government or rather its officers were 
actuated by vindictive and ulterior motives 
in presenting this petition. It was alleged 
that the respondent had expressed. his in- 
tention tofile a suit for damages against 


. the Secretary of State and certain officials 


of the Government for the alleged treatment’ 
he received in jail and for their action in 
creating circumstances which prevented 
him from appealing against his conviction 
and sentence to this Court. Affidavits and 
a counter-affidavit have been tiled on this 
subject. I am however of opinion that 
the matter is irrelevant to the present 
enquiry. We are not concerned with the 
motive. of the informer; certain facts having 
been brought to the notice of this Court and 
enquiry havingbeen ordered by his Lordship 
the Chief Justice, we must decide the matter 
referred tous irrespective of the alleged 
motive underlying the application. ` But as 
in spite of vehement protests by theres: 
pondent the learned Government Advocate 
persisted in accusing the respondent of 
having deliberately sworn to’ facts in his 
affidavit which it was alleged were untrue 
tohis _ knowledge, I think it is fair to 
record that the affidavits . filed: by the 
respondent and Mr, Hearn, Home Secretary, 
to the Punjab Government are not neces- 
sarily contradictory of each other. It is 
possible to believeand I believe that Mr, 
Hearn had no knowledge of the intention 
of Dr. Muhammad Alam -to institute a 
suit for damages against the Secretary of 
State and other officials of the. Government 
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when these proceedings were initiated. At 
the same time it does appear from an ap- 
plication which Dr. Muhammad Alam made 
tothe superintendent of jail when he 

was undergoing imprisonment. in pursu- 
ance of his second conviction under s.12!-A 
that on account of the conductof some 
officials in not supplying him with a copy of 
the judgment whereby he was convicted 
in spite of his prayer tothat effect he pro- 
posed tofileasuit against the Secretary 
of State and those officials and a copy of 
this application with his own letter men- 
tioning this fact was sent by the superin- 
tendent of jailto the Additional District 
Magistrate of Lahore. The matter, how- 
ever, doesnot affect the question before 
us on its merits and need not be pursued 
- any furrher. 

Mention must now be made of another 
preliminary objection raised by the res- 
pondent. It relates to the jurisdiction 
of this Bench to entertain and dispose of 
the petition, Whenthis matter was first 
mentioned tous we asked the respondent 
whether he objected to our jurisdiction 
and his answer was inthe negative. After 
however the Government Advocate had 
finished his arguments the respondent 
again adverted to this subject and finally 
stated that hedid object to the jrisdiction 
of this Bench after hearing the arguments 
of the learned Government Advocate. His 
contention was that if the charge against 
him had been of any misconduct, this 
Bench was competent to take cognizance 
ofthe case but that though according to 
the learned Government Advocate the 
condiict of the Advocate involved moral 
turpitude, that by no means was the case 
and therefore, inthe absence of a finding 
as to the existence of moral turpitude this 
Bench was not competent to entertain this 
petition. He relied upon the rules framed 
by this Court and relating to the powers 
and duties of Advocates and Vakilsr. 10 
Oh. 6-B Vol. 5 of the Rules and Orders of 
this Court which is to be found at p. 8 reads 


as follows:— 

“The Ohiet Justice and Judges present for the 
time being in Lahore may on reasonable cause by 
anorder in writing underthe seal ofthe Court 
suspend or remove from the rolls of the Court any 
‘Advocate or Vakil. Such order shall state the said 
cause.” 

Thisrule has apparently been fram- 
ed under cl. 8, Letters Patent of this Court, 
which empowers the High Court of Judica- 
ture at Lahore to make rules for the 
qualification and admission of proper 
persons to be Advocates, Vakils and Attor- 
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neys-at-Law and further empowers it to 
remove or suspend from practice on 
reasonable cause the said Vakils, Advocates 
and Artorneys-at-Law. Reference may, 
however, be made to cl. 26, Letters Patent, 
which provides that any function which is 
directed by the Letters Patent to be per- 
formed by the High Court of Judicature at 
Lahore in exercise of its orjginal or 
appellate jurisdiction may be performed 
by any Judge or by any division Court 
thereof appointed or constituted for such 


purpose in pursuance of s. 108, Government: 


of India Act. Now s. 108 of the Govern- 
ment of India Act provides that each 
High Court may by its own rales pro- 
vide as it thinks fit for the exercise by 
one or more Judges, or by division Courts 
constitued by two or more Judges of the 
High Court, of the original and appellate 
jurisdiction vested in the Court. Tt fur- 
ther provides that the Chief Justice of 
each High Court shall determine what 
Judge in each case is to sit alone, and 
what Judges of the Court are to constitute 
the several Division Courts. By virtue of 
the power conferred on this Court by s. 108, 
Government of India Act, rules have been 
framed andr. 2, Ch. 3-Bin the same volume 
of the Rules and Orders provides that a 
charge against an Advocate, Attorney, 
Vakil, Pleader or Mukhtar in respect of 
any misconduct, for which such person may 
be suspended or dismissed from practice, 
and a disciplinary case under the Legal 
Practitioners Act, 1879, shall be heard 
and decided by a Bench of two Judges 
and such Bench may at the hearing refer 
the matter for disposal to a Bench consist- 
ing of three or more Judges. The Legal 
Practiticners Act, 1879, has no application 
tothe respondent before us and consequent- 
ly s. 41 of that Act also does not govern 
the case. 


The contention of Dr. Muhammad Alam 
is that the charge against him is notin 
respect of any misconduct, which he ap- 


‘parently interprets as conduct jnvolving 


moral turpitude and therefore it is r. 10, 
Ch. 6-B already referred to which applies 
to this case and consequently that the 
Chief Justiceand all the Judges present 
in Lahore should decide his case. In my 
opinion, there is no substance in this con- 
tention. In the firs: instance I am of opin- 
ion that the charge against the respondent 
is of misconduct which is not necessarily 
the same thing as conduct involving moral 
turpitude whether it will ultimately suc- 
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ceed or not is a different matter. Secondly 
r. 10, Oh. 6-B merely confers an additional 
power of this Court to remove or suspend 
a Legal Practitioner without the necessity 
of an enquiry in open Court such as is 
contemplated by r,2, Ch. 3-B.T can quite 
conceive a case in which the matter isso 
obvious that the learned Chief Justice does 
not consider it necessary to constitute a 
Bench of two Judges to hear the case 
against a Legal Practitioner and to de- 
cide to bring the matter before a meeting 


of all the Judges and the Judges s0 as-. 


sembled decide to take action against 
the advocate without calling upon him to 
show cause why he should not be remov- 
ed. This rule, in my opinion, does not in 
any way conflict with or affect the appli- 
cability of the rules which have been 
framed by this Court under s. 108, Govern- 
ment of India Act. As I have already 
stated it is his Lordship, the Chief J ustice, 
who has constituted this Benth to hear the 
case against the respondent. A somewhat 
similar objection was taken by the adro- 
cate concerned in In re Sashi Bhusan Sar- 
badhicary (1),an Advocate of the Allah- 
abad High Court. Their Lordships of the 
Privy Council in repelling the objection 
saw no reason to reject the interpretation 
placed .by the learned Judges of the 
Allahabad High Court that a similar rule 
to r. 10,.Ch. 6-B provides for cases in which 
the Chief Justice and the Judges may 
for good cause and without charge or trial 
suspend or remove from the roll of the 
Court, any advocate of the Court, and they 
further observed that an advocate convict- 
ed of a criminal offence might properly be 
suspended or removed from practice with- 
out further charge or trial. I hold there- 
fore that this Bench has been properly 
constituted under r. 2, Ch. 3-B and is 
competent to enquire into and pass final 
orders about the conduct of Dr. A in this 
case. 

The facts of this case are these. On 
May 8, 1930, the respondent was convicted 
under s.124-A, Penal Code by ihe Ad- 
ditional District Magistrate of Lahore, for hav- 
ing made two seditious speeches and was sen- 
tenced to undergo 9 months’ imprisonment 
on each count; the sentences were ordered 
to run consecutively. These speeches were 
made by him on April 12 and 14, 1930, 
at political meeting held outside the Delhi 
Gate and the Mori Gate of Lahore, res- 
ectively. _In the first of these speeches 


™ (1) 29 A £5; 5 Or. LJ 57; 34 I A 41; 4A Lo 34 
(PO. 
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he advised his audience specially his co- 
religionists to join in the Civil Disobedience 
Movement stating that he had broken the 
salt law. He also alleged that the Govern- 
ment makes arrests whenever it pleases 
irrespective of the innocence or otherwise 
of the persons arrested and added that- 

“If they (the Government were to see tly do'g 
being in arresting us, they would certainheir wll- 
If it wasto understand that it would be to ite in- 


terest that we should be executed on the gallows, 


it would certainly execute us notwithstanding our 
innocence ” 


He also spoke as follows : 
“The existence of a 


) 3 can be broken 
in conformity with your wish. If they cannot be 


dience to take 
of salt or the Civil Disobedience Movement 
and alsoto break “those laws which the All- 
India Congress Committee orders should 
be broken.” out above the 
parts of the speeches 
placed before us by the 
learned Government Advocate. Both these 
speeches have been held by the Magistrate 
to beseditious. The third speech was made 
by the raspondent on January 7, 1932, at 
a meeting convened by the District Gon. 
gress Committee of Lahore, The respond- 
ent was convicted on February 29, 1932, 
under s. 124-A, Penal Code, by the Addi- 
tional District Magistrate of Lahore, and 
was sentenced to two years’ rigorous impri- 
sonment. In his last speech he complained 
that the Government had based its rule 
on Ordinance and that the Congress had 
appointed him a Dictator, He encouraged 
the people to attend meetings and to defy 
orders of dispersal and to expect and 
welcome “bullets and beatings” and arrest. 
He went on tosay: 


“We refuse to recognise the law, orders and Ordi- 
nance which are opposed to our conscience and 
freedom of our faith.” 


Then he made mention of the general 
“zulam” practised by the Government spe- 
cially with reference to: 


“the oppression and Frontier Atrocities practised 0 
the Muslims of the North-West Frontier rovince" 3 


After the first conviction the respondent 
was released before the expiry of the sen- 
tence in pursuance of the Pact already 
referred to. After the second | conviction 
he was released also before the expiry of 
the sentence apparently owing to his bad 
health in the jail, on November 5, 1932 
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and resumed practice in this Court in 
-April 1933, after he had undergoné' treat- 
ment in Calcutta and elsewheré:+ The 
Magistrate having convicted Muhammad 
Alam for sedition, it is not now open tothe 
latter to contend, and indeed he does not 
contend, that his convictions were not jus- 
tified on the facts found. This proposition 
has been firmly established by several 
judgments of the various High Courts in 
India and also ofthe Judicial Committee 

ofthe Privy Council. He, however, contends 

that as he was convicted under s. 124-A, 
Penal Code, only those portions of the 
speeches should be taken into consideration 
against him in these proceedings which 
strictly come within the purview of that 
section. ‘The Additional District Magistrate, 
however, has held that expressions were 
used by bim as’ summarised above and 
that they amount to an offence of sedition. 
Tt is not therefore open to us to go behind 
his finding in this respect and we must as- 
sume for the purposes of this case that 
the speeches made by the respondent did 
contain the expressions mentioned by the 
Magistrate in his judgment. 

We have, however, still to find whether 
the speeches. of the respondent as a whole or 
any portions thereof were of euch a nature 
that action can be taken against him under 
cl. 8, Letters Patent. It is conceded by the 
learned Government Advocate and is again 
supported by several authorities that this 
Court .is entitled in these proceedings in- 
deed it is bound to examine the nature 
of the acts in respect of which a Legal 
Practitioner has been convicted in order to 
decide whether his conduct is covered by 


the expression “reasonable cause” for, his. 


removal or suspension as used in cl. 23. 
Before I proceed to examine this question 
it is necessary to state the law and the 
more important cases on the subject which 
have been cited - on both sides and to 
deduce therefrom the principles that should 
guide us. 

The Legal Practitioners Act does not 
apply to Dr. A, but its provisions may 
be considered for guidance in this case. 
Under s. 41 of the High Courts not es- 
tablished by the Royal Charter in respect 
of which the Indian Bar Ooucils Act, 1926, 
is notin force, are entitled to dismiss any 
advocate enrolled by them or to suspend 
him from practice. Section 13 of that Act, 
which applies to Pleaders and Mukhtars 
and does not therefore controls. 41, lays 
down the case in which a Pleader or a 
Mukhtar may be suspended or dismissed 
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by the Court and provides inter alia for 
suspension or dismissal for any olher rea- 
sonable cause. Other causes mehtionzd’, 
are instances of unprofessional conduct, 
and therefore need not be mentioned here. 
Section 12 authorises the High Court to 
suspend or dismiss any Pleader or 
Mukhtar whois convicted of any criminal 


offence implying a defect of character 
which unfits him to be a Péeader or 
Mukhtar as the case may.be. It is there- 


fore contended that, on the analogy of 
this section, the Advocate before us can 
‘be suspended or removed only if the offence 
for which he has been convicted can be 
held to imply a defect of character which 
‘unfits him to be an Advocate. Clause 8, 
Letters Patent of this Court -however en- 
titled this Court to suspend or remove an 
Advocate for any reasonable cause. There- 
fore, in my-opinion, our discretion is not 


confined to the specific cases mentioned in - 


ss. 12 and 13, Legal Practitioners Act; 
on the other hand even any other reasonable 
cause mentioned in s. 13 is also wide 
enough to cover other cases of convictions 
for offences which are not specifically 
mentioned in the two sections.. A useful 
guidance can inthis respect be had from 
decided cases on the subject and these I 
proceed to state. 5 i 

In In re Hill (2), the respondent was acting 
as clerk toa firm of attorneys and in that 
capacity received £ 85 balance of price 


of property sold by him on behalf of his’ > 


employees who acted as attorneys for ore 
Webster but did not render any account 
for same to his employees; he was sus- 
pended and the following dictum of 
Blackburn, J., has been cited before us 
as it hasbeen sited in some cases which’ 


I. will mention presently: 
“We are toseo that the officers-of the Court are 
proper persons tò be .trusted by: the Oourt with 


regard to the interests of suitors, and we are to, ès 


look to the character and position of the persons,, 
and judge of the “acts committed by them, upon 
the sme principle as if we were considering whe’ 
ther or not a person is fit to become au attorney. 
If he has previously misconducted himself we 


guould consider whether the circumstances were-« 


such asto prevent his being admitted, or whether 
he kad condoned his offence by his subsequent,” 
good conduct, the principle on which the -Oourt acts 


being to sea. that the -suitors are not exposed to: 


improper officers of the Court.” 


In rz Weare (3), where a solicitor was — 


convicted ‘for being lawfully and wilfully’ 
a party tothe continued use of premises. 


_ (2) (1887) 3 QB 543; 9B & 5481; 37 LI QB 2953" 
18 L T 564; 16 W R 1061. - ; 

(3) (1893) 2 Q B 439; 62 LJIQ’B 596; 58 J P6; 69 
L T 522, - a - 


ot 


1934 
owned by him as a brother and was sen- 
tenced to imprisonment. It appears that 
his tenants used them asa brothel. His- 
name was struck off the roll of solicitors 
and on appeal this order was confirmed. 
Lopes, L. J., in the course of his judgment 
states as follows: 

“Weare to see thit the officers of the Court are 
proper persons to be trusted by the Oourt with 
regard to the interests of suitors and we are to look 
to the charader and position of the persons and 
Judge of the acts committed by them upon the 
same principles as if we were considering whether 
or not a person is fit to become an attorney beaks 
The principle on which the Court acts being-to 


see that the suitors are not exposed to improper 
officers of the Court.” 


He also observed that : ` 


“the jurisdiction of the Court extends not only to 
the case where the misconduct has been connected 
with the profession of the solicitor, but also to cases 
where thé conduct, though not so connected has 
been such as to make it clear to the Court that 
that person is no longer fit to be held out aga fit 
and proper person to exercise the important 
functions with which the Court entrusted him " 

With regard to the question whethera 
conviction for an offence necessarily leads 
to the suspension or removal of a solicitor 
the noble Lord observed as follows: 

“It is perfectly clear that the mere fact that the 
person has been convicted of a criminal offence 
does not make it imperative on the Court to strike 
him off the roll. There are criminal offences and 
criminal offences. For instance, one can imagine a 
solicitor guilty of an assault of such a disgraceful 
character that it would be incumbent on the Court 
to strike him off the roll, On the other hand, one 
can imagine an assault of a comparative trifling 
‘description, where in all probability, the Court 
would not think it its duty to interfere, The same 
observation would arise with regard to indictments 
for libel.” 

Inthe matter of Thomas James Wallace 
(4), the Judicial Committee of the Privy 

- Council set aside the order of suspension - 
of the attorney and barrister under the 
following circumstances: The. Supreme 
Court of Halifax, Nova Scotia had sus- 
pended his practice on the ground that 
being dissatisfied with decisions of some 
cases decided .against him, to which he 
was a' party - he -wrote a letter to the Chief 
Justice reflecting on the Judges and on 
the administration of Justice generaliy in 

“the Court which was considered io bea 
‘letter undoubtedly_of a most reprehensi- 
ble kind. Their Lordships held that the 
letter though a contempt of Court, and pun- 
ishable by fine and imprisonment, having 
been written. by a practitioner in his 
individual and private capacity as a suitor, 
in respect of a supposed grievence as a 
suitor;'and having no connection whatever 


(4) (1886) LP O 283; 4 Moore P O (N, s.) 140; 136 L ` 


iPos: 47 LJ PO 9; 15 WR 533, 
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with his professional conduct, it was not 
competent forthe Supreme Court to go 
further than award to the offence the 
customary punishment for contempt of 
Court, or to inflict a professional punish- 
ment of indefinite suspension for an act 
not done professionally. and which, per se 
did not render the party committing it 
unfit to remain a practitioner of the Court, 
Lord Westbury observed: 

“When an offence was committed which might 
have been adequately corrected by that punishment 
and the offence was not one which subjected the 
individual committing it to anything like general 
infamy, or an imputation of bad character, so as to 
render his remaining in the Court asa Practitioner 
improper, we think it was not competent to the 
Court to inflict upon hima professional punishment 
for an act which was not done professionally, and 
which act, per se, did not render him improper to 
remain as a Practitioner of the Court” 


This case was cited before their Lord- 
ships of the Privy Council In re Sashi 
Bhusan Sarbadhicary (1) and was distin- 
guished by their Lordships on the ground 
that in the former case the offence had 
been committed by Wallace in his capa- 
city ofa suitor and in the case of Sar- 
badhicary the whole controvery arose from 
the misbehaviour of the barrister as an 
advocate conducting a case before the 
Court. Sarbadhicary was an Advocate 
and being unsatisfied with his treatment 
as an Advovate in some cases published 
an article in a paper of which he was the 
publisher which contained scandalous and 
unbecoming remarks in reference to cer- 
tain Judges of the Allahabad High Court 
before whom he used to practice. Their 
Lordships while confirming the order of 
the High Court suspending Sarbadhicary 
observed : MAK 

“Their Lordships will not attempt to give a de- 
finition of reasonable cause, or to lay down any 
rule for the ioterpretation of the Letters Patent 
in this respect. Every case must depend on its 
own circumstances It is obvious that the intention 
of the Crown was to give a wide discretion to the 
High Courts in India in regard to the exercise of 
its disciplinary authority.” 

It would be convenient at this stage to 
another case decided by their 
Lordships Shanker Ganesh v. Secretary of 
State (5). That case related to a Pleader 


practising in the Central Provinces’ and 


Berar. In pursuance of a resolution carried 
in the Legislative Council of the Central 
Provinces recommending the Government 
to abolish the mahar baluta system, which 

(5) 69 Ind. Cas. 367; AI R 1922 P O351;491 A 
19:49 C 845; 31M LT 192;18 N L R176; 44M L 
J 32; 25 Bom. LR 131; 370 LJ 136; 27 O W N 313; 
18 L W. 59; (1923, M W N 6528; 1 Pat, L R 42 
{P Q), = 3 
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then formed the part of land revenue 
of Berar, the Pleader had made speeches 
at various places in support of the 
movement for the abolition of the system 
and ina public speech, had characterised 
the system as “unjust and illegal” and 
had said : 

“if you really wish that the injustice of baluta 
should be stopped, and that baluta should not be 


paid, let Government recover it by attachment and 
do not pay it of your own will” 


His sanad was cancelled by the Court 
of the Judicial Commissioners untilsuch 
time as he satisfied by his future conduct 
that he was fit for re-admission. The 
learned Judges of the Court cancelled his 
sanad in a short judgment stating that 
the Pleader had been instigating one 
class of persons not to pay money legally 
to another class by a procedure, reason- 
ably calculated to lead to a breach of the 
public tranquility. His conduct appeared 
to be incompatible with his obvious duties 
and responsibilities as an official of the 
Court. The case went up before their 
Lordships of the Privy Council on a peti- 
tion for leave to appeal to His Majesty 
in Council and in refusing leave their 
Lordships clearly stated that : l 

“they expressly desire to make plain that their 


opinion carries with it no approval of or reflection 
upon the order against which leave to appeal is 


sought.” 

They, however, added that the offence 
which the Pleader had committed was 
connected with an agitation against 
payment of the mahar baluta and it 
appeared that in: the course _ of such 
agitation he did not confine himself to 
protests, however vehement, against the 
tax or against its injustice, but that he 
urged an organised resistance of payment 
and attempted to establish a system 
which would have impeded and might 
have defeated its recovery with grave 
danger to the public peace. These circum- 
stances, their Lordships consider to þe 
sufficient to find jurisdiction under 8. 13 (f) 
Legal Practitioners Act, which is not con- 
fined to 
city. 

Noe: turning to the cases decided 
in this country In re Jivanlal Varajrao 
Desai (6), the lawyers concerned had sign- 
ed a pledge wheteby they bound them- 
selves to refuse civilly te obey certain 
laws under the Anarchical and Revolu- 
tionary Crimes Act popularly called the 
Rowlatt Act and such other laws as the 
committee to be hereafter appointed may 
(6) 54 Ind. Oas. 679; A IR 1920 Bom. 168; 21 Cr. 
LJ 151; 44 B418; 22 Bom. LR13, A 
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think fit. It was held by the High Cour 
that this brought them within the 
disciplinary jurisdiction of the Court- 
and a warning was considered to be 
sufficient in their case. Macleod, C. J. 
in the course of his judgment observed 
that: 

“Noone can reasonably object tothe right of a 
citizen to express his opinion as to the merits or 
demerits of a legislative measure proposed to be 
adopted by the Government, and if he is g@pposed to 
it, to take every means to induce Government to 


withdraw it, provided he keeps within the bcunds 
established by Jaw.” 


He differentiated between passive 
resistence and disobedience. The latter, he 
held, includes the doing something which is 
forbidden by law and added that whether the 
disobedience is active or passive depends on 
the nature of the law which it is intended to 
disobey. Then he proceeded to observe that 
the Court was concerned with the conduct 
of the respondents not as citizens but as 
Advocates and pleaders and: 

“We have nothing todo with their political views 
nor have we anything to do withthe expressions of 
opinion on their part, however strong, against any 
particular measure proposed by the Legislature. But 
a public declaration made by an Advocate or a 
Pleader that he has bound himself civilly to disobey 
any laws which a committee to be thereafter 
appointed may think fit, appears to meto go very 
much further than a mere expression of opinion 


as to the merits of a bill proposed by the Legis- 
lature.” Pree i 

The learned Chief Justice referring to the 
case of In re Wallace (4) observed: 

“But I do not think that Lord Westbury in giving 
judgment went so far as to say that an act to- 
render an attorney remaining in the Court asa: 
Practitioner improper must necessarily be an act 
committing an attorney to anything like general 
infamy or an imputation of bad character.” 


He held that it was the duty of the legal 
practitioners to advise their clients to the 
best of their abilities as to what the law is 
and not asto what the law should be in 
their opinion and that this conflict would: 
become more pronounced if any of the legal 
practitioners had occasion to advise his 
clients regarding one of the laws denounc- 
ed by the league. He summed up the situa- 
tion as follows: 


“a very sound principle to remember is that§those 
who live by the law should keep thelaw.” 


In the matter of Tasaddug Ahmad Khan 
(7), the learned Judges held that in dis- 
ciplinary proceedings taken against a 
member of a legal profession on account of 
his being convicted of some. offence, it is not 
open tothe person against: whom such pro- 
ceedings are taken to question the propriety 

(7) 65 Ind. Cas. 560; A IR 1922 All. 140; 23. Or,.L 
7 128; 44 A 352; 4U PLR (4) 1; 0 AL J 
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of his conviction. Thelegal practitioner had 
been convicted under s. 153-A, Penal 
Code, and the learned Judges did not agree 
with his contention that the offence did not 
involve any element of moral turpitude. 
It is difficult to reconcile this dictum with 
the ordinary meaning of the expression 
moral turpitude,” ‘unless as contended by 
the Government Advocate before us, the 
learned Juéges intended to include in it the 
breach ofrules relating to professional 
conduct. 

In the matter of J. Ramachandra Rao (8), 
the legal practitioner instigated people not 
to pay taxes to the Government and to 
eschew the established Courts of the land. 
He objected to the English Courts and their 
methods and advised people to goto the 
Courts set up. or-to be set up by the 
Congress For this conduct his license to 
practice as a pleader was not renewed by 
the Madras High Court and in the course of 
D judgment Coutts-Trotter, J., remarked 
that: 

“The last thing that 1 think that we should 
consider ourselves concerned within the ordinary 
way is what the political opinions of anybody are, 
whether they are members of the legal or any other 
profession, But while the Courts will always 
uphold ‘the liberty of the subject in thought or 
speech, an applicant who comes to ask for the issue 
or renewal ofa sanad, is’ applying to be treated as a 
part of the machinery for the maintenance of Jaw 
and order iù the body politic and to take an active 
part in administering for tbe other subjects of the 
Crown the benefits that maybe supposed to result 
from the upkeep of law and order. It is intolerable 
and illogical that a man should seek to be put up 
in that position while at the same time he is saying 
that law and order should be disobeyed, that taxes 
are not to'be paid and that the public offices are 
to be -abandoned in order to paralysethe very life of 
the body politic. 


In the ‘matter of -a First Grade Pleader, 


Guntur (9): the pleader had incited the 
audience -by public speech to disregard the 
local authorities, not to obey the Forest 
Laws and to boycott the forest subordinates 
and to. continue that boycott. On the 
matter : being brought to the notice of the 
Madras High Court, his sanad was renewed 
on his expressing regret for his behaviour. 
Inthe matter of K. M. First Grade Pleader, 
Chalapuram (10) the pleaders appeared to 
have been convicted for proclaiming dis- 
obedience of the District Magistrate's order 
and paralysing the-administration of justice. 

(8) 75 Ind.Cas.977; A I R1924- Mad. 12°; 25 Or. L 
J 65; (1923) M W N 768; 18 L W 689; 45 M LJ 684; 


33 M L-T 98. 
(9) 81 Ind. Oas. 57; AIR 192t Mad. 180; 25 Or. L 
J 569; 18 L W 717;45 M LJ 718; 33 ML T 100 


(ŒB). 
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The Madras High Court renewed their 
sanads on their expressing regret. f 

In the matter of Madhava Singh, Vakil (11 ), 
who had been convicted under 8.17, cl. (2), - 
Criminal Law Amendment Act, of 1908, 
the Patna High Court suspended him from 
practice for a period of six months remark- 
ing that a person in the position of a Vakil 
is an officer of the Court and ought to uphold 
the preservation of law and order. The 
Vakil, it appears, had attended a meeting 
of the Sewak Dal Volunteers who had been 
declared to be an unlawful association by 
the Local Government and had invited 
those present to enrol themselves as 
volunteers, Inthe matter of Golakh Nath 
De (12) the same Court suspended the 
pleader fora period of six months on the 
ground that he had been convicted for an 
offence under the Salt Law and the offence 
had been committed by way of political” 
demonstration after a warning had been 
given to discontinue the demonstration. 

In the matter of Ram Gobind Sinha (18) is 
another case from Patna where the legal 
practitioner concerned, had been convicted 
of criminal offence under 8. 3, Police Incite- 
ment to Disaffection Act, 1922, and under 
s. 17, Criminal Law Amendment Act. It was 
held that whereas the propriety in law or 
in fact of the conviction cannot be question-’ 
ed in the proceedings relating to the dis- 
ciplinary jurisdiction of the Court, it has 
to enquire into the nature of the crime in 
order to decide whether the offence was of 
such a nature as to imply 2 defect of 
character which would render the lawyers 
concerned unfit to remain in the profession ' 
of legal practitioners and it was finally’ 
found that the pleadersin question by the 
illegal acts committed by, them in 
connection with the C. vil Dis- 
obedience Movement which led to their 
prosecution and conviction and to the 
preventive action taken by the Magistrate 
under 8. 107, Criminal Procedure Code, had: 
brought themselves under the disciplinary 
jurisdiction of the Court. 

In the matter of D., a Pleader (14), the 
pleader had been suspended after bis con- 
viction undér the Salt Act and during the 

(11) 72 Ind, Qas, 87°; AIR 1923 Pat. 185; (1923) 
Pat. 42; 1 Pat. L R 36 Cr. 

(12) 132 Ind. Cas. 359; AI R 1931 Pat. 208; (1931) 
Or. Oas. 527; 12 P L T 61; Ind, Rul, (1931) Pat, 279; 
assi Or. Cas 527 (E B). | 

(18) 184 ind, Cas.945; AIR 1931 Pat. 369; 12 PL 
T 77%; Ind. Rul, (1931) Pat. 497; 32 Or. L J 1256; 
(1931) Or. Cas. 897; 11 Pat. 365 (F B), 

(14) 140 Ind. Cas. 295; A I R 1932 Pat, £00; (1932) 
Or, Gas, 772; 34 Cr. LJ 8; Ind, Rul, (1932) Pat, 317 
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period of suspension he was again convicted 
under s. 17 (1) of the Criminal Law Amend- 
ment Act, thereafter a notice was issued to 
him to show cause why proceedings should 
not be taken against him underthe Legal 


Practitioners Act, and on his failure to 


appear to show cause his name was 
temoved by the Patna High Court. In 
Emperor v. Bimalnanda Das Gupta (15) a 
case decided by the Calcutta High Court it 
was found that the pleader had proclaimed 
at the hearing of his case before the Criminal 
Court that be owed no allegiance to British 


Courts and had nofaith in British justice.. 


He was also found guilty of breach of 
come cther rules relating to the conduct of 
legal practitioners and his certificate was 
cancelled, 
In Emperor v, Kasori Mohan (16) the legal 
practitioners had counselled the public not 
to attend the Courts and had thereby inter- 
fered with the administration of justice. Tt 
was held by the Calcutta High Court that 
though a legal practitioner has a right to 
_ entertain political opinion which may not be 
` acceptable to ihe authorities, he cannot act 
inconsisiently with the position which he 
has obtained by virtue of the license granted 
tohim. With this expression of opinion the 
case was dropped against him. In Emperor 
v. Rajani Kanta Bose (17) the legal practi- 
tioners concerned were held by the same 
Court to have brought themselves under the 
disciplinary jurisdiction of the Court because 
they had boycotted the Courts. 
» Inthe matter of Babu Sashi Bhusan Ray 
& Babu Gopesh Chandra Pal, Pleaders (18) it 
was held that the expression, defect of 
character, as used in s. 12 must be taken to 
include not only moral turpitude but also 
such defects in the character of a pleader 
which renders him unfit to be a member of 
the honourable profession to which he 
telonge. The pleaders in that case were 
convicted in 1980 for being connected with 
the Civil Disobedience Movement and again 
in 1932 for offences committed as members 
of a procession organised in connection with 
the Civil Disobedience Movement. They had 
continued to be members of an 
unlawful assembly after it had been order- 
ed to disperse and were consequently sus- 
| (15) 77 Ind. Cas, $C; A IR 1224 Cal. 329; 33 Cr. L 
J 522; 380 L J 352, 
b Ce 114 Ind. Cas {6; A IR 1£28 Cal, €53; 30 Cr. L 
(17) 71 Ind. Cae, 81; A I R 1992 Cal. 515; 24 Cr, 
Dees CIS 350 L J 357; 26 0 W N 
j (ig) 145 Ind. Cae. 81€; A I R 1933 Cal. 731; 
bes (1933) Cr, Cas, 1296; €0 O 1453; 38 
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pended from practice for a period of six 
months, In the course of the judgment the 
Court remarked: 
“that the offences for which they, (the Pleaders), were 
convicted as already indicated, involved serious defect 
of character since they were directed against obedi- 
ence of law with it is the duty of the Courts and 
members of the legal profession to maintain.” : 
In Local Government v. N. B. Deshpande 
(19) the Nagpur Judicial Commissioner's 
Court suspended the legal practitioner from 
practice on the ground that in pursuance of 
the civil disobedience to take part in a com- 
paign for breaking the Forest Act, he com- 
milied a breach of the said Forest Act by 
cutting and removing some branches of 
trees and was consequently convicted under 
the Forest Act. The learned Judges were 
of opinion that the conviction of Mr. Desh- 
pande implied a defect of character which 
made him unfit to be a Pleader and ob- 
served that Mr. Deshpande took part in an 
organised resistence end assisted the move- 
ment involving great danger to the public 
peace. In Emperor v. Kolhatkar (20) the 
legal practitioner had been convicted of an 
offence under s, 124-A, Penal Code, and 
the Nagpur Judicial Commissioner’s Court 
held this was a reasonable cause within the 
purview of s. 12, Legal Practitioners Act, 
for the suspension of the legal practitioners. 
It was also held. that prima facie such a 
Tapen implied a defect of character and 
that : : 
“loyalty to the Crown is a fundamental and indis- 


pensable part of the structure of the legal profession 
throughout the British Empire ` 


In In re Abdul Rashid (21) this Court held, 
on a conviction of the legal practitioners 
under s. 17, sub-s. (1), -Criminal Law 
Amendment Act, 1°08, for being members 
of the National Volunteers Association which 
had been declared to be an unlawful asso- 
ciation, that it was open to the Court to 
take action against them under cl. 8, Let- 
ters Patent, and that the -propriety in law 
or in fact of the conviction cannot be ques- 
tioned in such proceedings notwithstanding 
that the accused offered no defence in the 
criminal cases in which they were convicted 
but the Court is bound to enquire>into the 
nature of the crime in order to decide whe- 
ther the offence was of such a character as 
to render the person guilty of it unfit to re- 
majn a member of the profession. Jt was 
also held, ihat the legal practitioners are 

(19) 130 Ind Cas. €26; AIR 1931 Nag, 33; (1931) 
Cr. Cae. 217; 32 Cr. L J €01; 27N LR 29; 14 NLJ 
1; Ind. Rul. (1931) Nag. 74 (S B.) ` f 

(0) 8 Ind, Cas. 262; 6 N LR 129, 11 Or. L J 


(31) 70 Ind. Cas. 365; A IR 1924 Lah, 123; 25 Or, L 
J161;4 L 271;6 Lah, L J 491 (FB). ; 
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officers of the Court and it was for the Court 
to see that the suitors are not exposed to 
improper officers of the Court. . 

In Emperor v. Faridulhaq Ansari (22) 
it was held that every conviction of a legal 
practitioner under s. 17 (1), Criminal Law 
Amendment Act, does not necessarily at- 


tract the disciplinary jurisdiction of this. 


Court but that the Court must consider the 
facts on Which the conviction is based and 
decide whether the person.in question is an 
improper ‘person to remain as a legal prac- 
titioner. It will thus be observed that the 
rulings present a variety of cases in which 
action has been taken against the legal 
practitioners and ‘important observations 
have been’ made in some which serve as a 
useful guide for the future. At the same 
time it seems that in some cases action 
has been taken for mere expression of opin- 
ion, by, or for conduct of, legal practitioners 
which does not appear to offend against any 
of the principles enunciated in the leading 
judicial authorities. 

Now, the principles emerging from a 
consideration of these cases appear to .be 
these: (1) that the mere holding of certain 
views and even expression of such views in 
language, however emphatic or strong, is 
no ground for taking disciplinary action 
against a legal practitioner, (2) that mere 
conviction for an offence is not sufficient, 
but the Court must look into the nature of 
the act on which the conviction is .based to 
decide whether the legal practitioner is an 
unfit person to remain in the profession, (3) 
that a legal practitioner is a- part of the 
machinery provided for the maintenance of 
order and the enforcement of the law of the 
land; it is, therefore, inconsistent with his 
duties as a legal practitioner tc-incite others 
either to boycott the Court or to break the 
law which it is the duty of the Court to ad- 
minister. Those wholive by the law cannot 
preach the breaking of the law, (4) that 
organised breach of the peace or incitement 
to acts tending to subvert order is a reason- 
able cause to suspend or remove a legal 
practitioner and (5) that acts involving moral 
turpitude or which imply general infamy 
make a legal practitioner unfit to remain on 
the rolls of the Court. Iam leaving out of 
consideration the conduct of a legal practi- 
tioner which comes witbin the purview of 
what is understood to be professional mis- 
conduct, and about which, there can be no 
scope for holding different views. It follows 

(22) 143 Ind, Cas, 737; A I R 1933 Lah. 577; (1933) 
eu 14 L 582; Ind, Rul, (1933) Lah, 384 
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from what I have stated. above that the 
conduct of the legal practitioner which 
subjects him to the disciplinary jurisdic- 
tion of the Court need not necessarily be 
connected with his professional activities. 
He is equally amenable to the jurisdiction 
of the Court if the act of whicu objection 
is taken, have been done outside his pro- 
fessional duties. I am further of opinion, 
that any legal practitioner who offends 
against the above-mentioned rules must be 
held guilty of misconduct.:."** ; 

Applying the above tests to the present case, 
it seems io me that a mere conviction under 
8 124-A does not necessarily involve the 
removal or suspension of a legal practitioner 
but the Court must ascertain and take 
into consideration the facts on which the 
conviction is based. Now, in his speech of 
April 12, 1932, Dr. A exhorted the audience 
in the following words: 

“The existence of a law and its enactments depends 
upon your will and the breaking of the law also 
depends on your will. No law, which you do not 
obey, can remain in existence. You should therefore 
see which law is good for you and which law should 
be broken. After that the Jaw can be broken in 
conformity with your wish.” - - c 
But in the second speech made on April 14 
he went further and called upon the 
audience to break those laws which the 
All-India Congress Committee orders to be 
broken. This, in my opinion, was a clear 
incitement to break laws which another 
body might decide should be broken and 
was inconsistent with the duty of a legal 
practitioner to assist in the administration 
of the laws of this country. The learned 
Government Advocate suggested that in the 
speech of April 12, A had also attacked the 
Courts of justice by suggesting that the 
Courts act as the tools of the Government 
in sending innocent men to the gallows. 1 
do not think it is possible to place such an 
interpretation on the words used by Dr. 
A who has further strengthened this view. 
by disowning before us any intention to 
convey such an impression when he made 
the speech. In his speech of January 7, 
i932, he incited the audience to defy orders 
of dispersal. The incitement to defiance cf 
dispersal was an incitement to do acts which 
involved a breach of the peace. In my 
opinión, therefore, the portion of the second 
speech in which the respondent incited the 
audience to break those laws which the All- 
India Congress Committee might declare 
should be broken and the portion of the 
third speech ia which he exhorted the 
audience to resist orders for dispersal clearly 
brings his case within the principles stated 
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.above and attract the disciplinary jurisdic- 
tion of the Court and having regard to all 
the circumstances I think it would be suf- 

ficient if in this case we express our dis- 

. approval of the conduct of A and warn him 
against further conduct of a similar nature. 
‘As A has given an assurance that so long 

_as he is practising as an Advocate of this 
Court, he will not actively incite others 
generally to break the law or incite them to 
acts pending to subvert order, no further 
action need be taken in these proceedings. 

Dalip Singh, J.—I agree. 
Monroe, J.— I agree. i 
ON Order accordingly. 


— 


RANGOON HIGH COURT 
First Civil Appeal No. 83 of 1933 
April 30, 1934 
BAGULEY AND MACKNEY, Jd. 
V. E. R. M, N. R. M. OHETTYAR Fiem — 
APPELLANT 
TETSUS 
M. P. N. Firm or MAUBIN BY IT3 
RECEIVER M. R. BASU, ADVOCATE — 
RESPONDENT 

Civil Procedure Code (Act V of 190%), O. XXI, 
r. 52—Partnership— Suit for dissolution—Proper- 
ty of firm placed .under Receiver— Attachment of 
property inthe hands of Receiver— Application for 
permission, tf necessary—Practice—Rules of practice 
of High Court—Whether binding on- Mofussil 
Courts, : 

Where on the institution ofa suit by one of ‘the 
:.partners of a firm for dissolution of the partnership, 
a Receiver is appointed to take charge of the prop- 
erty of the firm,an application for permission to 
attach the property of the firm in the hands of the 
Receiver under O. KAT, r. 52, Givil Procedure Code, is 
quite unnecessary. The property can be attached 
without any previous permission. It is only after 
the attachment that the Court must enquire as to the 
claims of various parties to the partnership proper- 
ties. . 

[Case law discussed ] 

It is not permissible for a Court which is subject 
to the Code of Civil Procedure to read into the rules 
a definite provision on which the rule itself is silent. 


The second paragraph ofr. 52 is quite sufficient to . 


safeguard the dignity of the Court in whose pos- 
session the property is. 

Although a High Court may have its owm rules of 
practice, these rules of practice are not binding 
upon Mofussil Courts which are bound by the Civil 
Procedure Code and nothing else. 


F. CG. A. against the order of the Assistant 
District Court, of Maubin in Civil Miscellan- 
eous No. 9 of 1933. 

Mr. P. B. Sen, for the Appellant. 

Mr. E. Hay, for the Respondent. 

Baguley, J.—This is an appeal against 
an order passed by the Assistant District 
Judge of Maubin. The appellant obtained 
a decree against the M. P, N. Firm. In 
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Civil Regular No. 6 of 1933 of the Assistan 
District Court of Maubin one of the part 
ners in the M. P. N. Firm sued the othe: 
partners for dissolution of partnership, ant 
Mr. M. R. Basu was appointed Receive 
to take charge of the property of th 


` M. P. N. Firm. The appellant firm ther 


applied tothe Assislant District Court o; 
Maubin for an order giving thgm permis 
sion to execute a decree against propert) 
belonging to the M. P. N. Firm in th 
hands of the Receiver. The Judge passe 
an order which ends aa follows :-— 

“Under the circumstances, permission is grante 
to execute the decree against M. P, N, Firm o 
condition that the land attached must be at the rat 
of Rs. 202, per acre. Hach party will bear ita ow. 
costs.” 

The meaning of this order is obscure 
There seems to have been an‘ idea tha 
the appellant should: take over a certail 
area of land and give credit for it at the rat 
of Rs. 200, an acre, but that is not “attach 
ing land at the rate of Rs. 200, per acre.’ 
In addition to this it ‘must be-.remarkec 
that this application for permission to exe 
cute the decree is not made under th 
Civil Procedure Code, nor, so far as I-an 
awa’ e, under any law at all, The proced 
ure which was adopted, was adopted, m 
doubt, in view of certain remarks to' bi 
found in Mulla’s “ Civil Procedure Code,’ 
O. XXI, r. 52. Order XXI, r. 52, is quits 
clear : i 

“© Where the property “to be attached is in th 
custody of any Court or Public Officer, the attach 
ment shall be made by 4 notice to such Court o 
Officer, requesting that such property, and an; 
interest or dividend becoming payable thereon, ma’ 
be held subject to the further orders of the Cour 
from which the notice is issued.” 

This is quite clear and unequivocal 
Nothing is said about permission bein; 
obtained to make such an attachment. bh 
the commentary, however, there is th 
statement that no attachment of money i 
the hands of a Receiver can be made with 
out the previous permission or sanctior 
of the Court, and a reference is mad 
to cases, Mahomed v. Mahomed (1) anc 
Kahn v. Ali Mahomed (2). . 

The first case is a case decided on thi 
Original Side of the Calcutta High Court 
At p. 91* of the report occurs the passage 

“ litis not suggested * * * that the~Court ha 


ever recognised an attachment made without th 
permission of ihe Court. On the other hand, ther 


- are cases where it is pointed out that property i: 


the hands of the Receiver is not liable to attachmen 
Without the sanction of the Court appointing th 
Receiver, The case of Kahn v. Ali Mahomed (2 


d) 21085, eee 
(2) 6B577. 
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- lays down that this is the practice also in the 
High Court at Bombay. To that practice I propose 
to adhere.” 


` It will be seen, therefore, that this is a 


` practice, not a provision of the Code and al- 

“though a High Court may have its own rules 

` of practice, these rules of practice are not 
binding upon Mofussi] Courts which are 

“bound by the Civil Procedure Code and 

“nothing else. In Kahn v. Ali Mohamed 
(2), there is no reference also to the Civil 
Procedure Code. This case was also tried 
onthe Original Side of the Bombay High 
Court, and in the judgment there ig a refer- 
ence to the “rule” that: 

_ “Before any one can interfere with the possession 
of a Receiver, the leave of the Court must first be 
obtained.” 

In K. K. Secunder v. J. A. M. Kaziyar 
and Company (3), a case on the Original 
Side of this High Court, the judgment seems 
to make it, clear that a petition for the 
return of certain goods in the possession of 
the Oficial Receiver was allowed to be 
proceeded with although permission of the 
‘Court to proceed against him had not been 

_obtained in advance. A reference might 
also be made to Nensukhagavri v. Rajabally 

Mulla Abdul Kader (4), which shows that 
onthe Original Side of the Bombay. High 

. Court, practices, for which there is no warrant 
in the Civil Procedure Code are followed. 

- Other cases may be mentioned in which, so 

- far as can be seen from toe judgments, an 
attachment of property in the hands of 
a Receiver inthe mofussil have been re- 
cognised without any permission from the 
Court.appointing the Receiver having been 
granted. One of these is Jogendra Nath 
Gossain v. Debendra Nath Gossain (5) and 
another Gopee Nath Acharjee v. Achcha 
Bibee (6). In Jeynarayan Machraiv. Ismail 

' Kurimali (7), property in the hands of an 
officer of the Small Causes Court of Bombay 
was attached, apparently without previous 

- permission having been obtained. 

- -Eam clearly of opinion that in view of 
-the fact that:O. XXI, r. 52, which lays 
down the procedure about attaching. pro- 
perty entrusted to a Court of a Public 
Officer provides how such property can be 
attached, and as there is nothing whatso- 
_ever 1n this rule about permission from the 
Court being first obtained, it is not per- 
missible for a Court which 1s subject to the 
. Code of Civil Procedure to read into the 

(3) 76 Ind Oas. 44!; 1 R 138. 

(4) 106 Ind. Oas. 184; 29 Bom, L R 639; A I- R 1927 
Bom. 405. 

(5) 26 0 127, 

(6}7 O 553. 

(7) 19 B 710. - - 4 
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rules a definite provision on which the rule 
itself is silent. The second paragraph of 
r.52is quite sufficient to safeguard the 
dignity of the Court in whose possession 
the property is. This being the case, an 
application for permission to attach under 
O. XXI, r. 52, is entirely unnecessary. 
The property could be attached without 
any previous permission. It is only after 
the attachment that the Court must en- 
quire as to the claims of various parties to 
the partnership properties, and as such 
claims will apparently have to be investi- 
gated, I recommend the learned J udge not 
to pass an order of the nature which he did 
pass with regard to attaching lands-at a 
certain valuation, as such an order is quite 
unintelligible. 

Permission to attach being unnecessary, 
the order granting permission to attach 
only on certain terms cannot be supported, 
and it is, therefore, set aside. As appel- 
lants have got into this trouble by seeking 
a wrong course there will be no order as 


to costs of this appeal. 


Mackney, J.—I agree. poe 
N. Order set aside. 


pa 


LAHORE HIGH COURT 
Second Civil Appeal No. 1095 of 1933 
January 10, 1934 
HILTON, J. 
MUNICIPAL COMMITTEE or 
AMRITSAR—D28FENDANT —APPELLANT 


H versus 
Tiru HUKAM CHAND-KANSHI RAM— 
PLAINTIFFS— RESPONDENTS 

Punjab Municipal Act (III of 1911), se. 84, 86— 
Assessment by Municipality---Detention of article-- 
Remedy —Suit by assessee, if maintainable. 

The plaintiff firm imported two cases of spangles 
weighing 3% maunds into a Municipality. The 
Terminal Tax authorities demanded terminal tax at 
the rateof Rs. 10 per maund, that is Rs 35, and 
detained one case of spangles by consent The 
plaintiff firm sued for a declaration that the spangles 
were chargeable with terminaltax at8 annasa 
maund only and they also asked for damages for 
wrongful detention of the one case: 

Held, that an appeal against the assessment lay to 
the Commissioner under s. 84, Punjab Municipal Act 
but that asuit was barred unders 86: 

Held, also that the spangles in question were 
assessable according to Art. 75o0f the Terminal Tax 
Schedule. h 

S. A. from the decree of the Senior 


Subordinate Judge, Amritsar, dated-March 


27, 1933. 
Messrs. Sham Das and Shamair Chand, 


for the Appellant. — 
Sardar Nihal Singh for Mr. S. L. Puri, 


for the Respondents, ` 


“MG 


Judgment.—The plaintiff firm imported 
two cases of spangles weighing 3} maunds 
into the Amritsar Municipality. The Ter- 
minal Tax authorities demanded terminel 
tax at the rate of Rs. 10 per mannd, that 
is Rs. 35, and detained one case of spangles 
by consent. 
_a@, declaration, that the spangles were 

chargeable with terminal tax at 8 annas 
“a maund only and they also asked for 
damages for wrongful detention of the 
one case. The trial Judge gave a decree 
for a declaration as asked for and for 
Rs. 30 -as damages and the learned Senior 
Subordinate Judge has diemissed an 
appeal by the defendant Municipal Com- 
mittee, who now come here on second 
appeal. 

It has been argued before me on behalf 
of the defendant Committee that the Civil 
Court had no jurisdiction to entertain the 
suit, that the terminal tax leviable was at the 
rate of Rs. 10 per maund and finally that 
damages should not have been granted. 

In my opinion the contention of Mr. 
Shamair Chand,: on behalf of the defend- 
ant Committee, that the Civil Court had no 
jurisdiction, should be upheld. The relevant 
sections are ss. 84 and 86 of the Punjab 
Municipal Act, 1911. It is therein provid- 
edthat an appeal against the assessment 
or levy of any tax under the Act lies to 
the Commissioner and further that no 
objection shall be taken to any valuation 
or assessment in any other manner than 
is provided in the Act. The assessment of 
Rs. 10 per maund on the spangies instead 
of 8 annas per maund was, in my opinion, 
clearly an assessment against which an 
appeal lay under s. 84 to the Commissioner 
and s. 86, therefore, prima facie bars a 
suit. An authority in thig connection is 
Municipal Committee of Ambala v. Mohen- 
dar Singh (1), which lays down that where 
an appeal lay to the Commissioner from an 
order refusing refund of a tax lawfully 
levied the plaintiffs were bound to exhaust 
their remedy by appeal before suing for 
refund. The present case of an assess- 
ment is on al) fours. Itistrue that it has 


been argued before me for the plaintiff- - 


respondents that the action of the Muni- 
cipal authorities in assessing spangles at 
Rs. 10a maund was ultra vires and not 
‘lawful, but it cannot be said, in my 
opinion, that the Municipal authorities 
were acting in excess of their powers in 
making an assessment of Rs. 10 a maund, 
(1) 9 Ind. Cas, 1000; 118 P L R1911; 38 P R191; 
97 P WR IN, LA raga BE en 
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which is an assessment permitted by the 

Terminal Tax Schedule on articles which 

are described therein as spangles; the 

only question in the present case being 

whether the spangles which were imported 

by ‘the plaintiff firm should not have been 

excluded from the Rs. 10 a maund cate- 

gory and included in another category. 

In any case, there is no question of the 

Municipal authorities having @cted ultra 
vires in making an assessment under the 
Rs. 10a maund category. I, therefore, see 
no reason for not following Municipal 

Committee of Ambala v. Mohendar Singh . 
(1). . 
The next question is whether the span- 
gles should have been assessed at Ks. 10 
a maund or 8 annas a maund. It has 
been found asa fact that these spangles 
are made of tin and the 7lst category 
of the Terminal Tax Schedule provides that 
“brass and copper and German silver 
sheets and wire, also tin, zinc, lead and 
articles made thereof” should be assessed 
at 8 annas a maurd while category No. 79 
provides that “Kalabatun, Kaitun Salma, 
Mokasish and Spangles, ‘gold and silver 
thread, Gota and Patha” should be assessed 
at Rs. 10 a maund. It will be noticed 
that there is no distinction in the 75th 
article between spengles made of different 
kinds of metal but rather all kinds of . 
spangles seem to be included in this 

article. I can see no reason at all why 
the spangles, which weie imported by the 
plaintiffs should be excluded from this 
article and included in Art. 71 merely on the 
ground that they are made of tin. The 
principle should be followed that generalia 
specialibus non derogent. The opinion of 
the lower Appellate Court that Art. 75 
comprises only articles made of precious 
metals is not justified by the wording 
of the said article. It has been argued 
for the . plaintiff-respondents that in case 
of doubt fiscal enactments .should be 
interpreted in the manner more favour- 
able to the subject Khushi Ram-Karam 
Chand v. Commissioner of Income-tax, Pun- 
jab (2) and Inthe matter of Khairatt Ram 
(3), but in my opinion no room for doubt 
exists in the present case. The fact that 
spangles made of tin are of less value than 
spangies made of gold and ought not be 
assessed at the rate is not important, 
seeing that gold thread and silver thread, 


(2) 108 Ind. Cas 524; A 1 R1928 Lak. 219.- 

(() 132 Ind. Cas. 519; AIR 1931 lab, 476; 32 P L 
R483; Ind Rul. (1931) Lah. 6155.32 Or, lL, J 913; 
(1981) Cr. Cas, 700; 12 Lah “635, S Wi 
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which are not articles of the same value, 
are also assessed at the same rate. I, 
therefore, hold that the spangles in question 
were assessable according to the Schedule 
-under Art. 75. 

In view of my finding on the question 
of the ‘assessment of the spangles, the 
plaintiff firmis not entitled to recover 
damages, and, in any case, the firm appears 
. to have “allowed the detention of the case 
- of spangles voluntarily. 

For the above’ reasons I accept the 
appeal of the defendant Municipal Com- 
mittee and setting aside the. judgments 
and decrees of the Courts below, I dismiss 


the suit of the plaintiff firm with costs in, 


all Courts. 


N: 4 Appeal accepted. - ; 


_|__RANGOON HIGH COURT 
Civil Revision Application No. 27 of 1934 
April 4;:1934 5 
MOK NEY, J. 
A. L. V. R. P.CHETTYAR Fix By ITS 
agent CHIDAMBARAM PILLAY— 
x APPLICANT 
versus 
MINACHI AMMAL — 
Non-APPLICanT. 

Civil Procedure Code :Act V of 19 8),0 IX,r. 13, 
0. XLIII, r 1 (d), s Wt—Application to set aside 
ex parte decree— Dismissal jor default of -appear- 
ance — -A ppeal—Competency— —Apzellate Court taking 
the view that defendant was not at fault for non- 
appearance af witnesses— Material irregularity, if 
occasioned— Revision. 

The defendant applied for setting aside an er 
parte decree passed against her. Notice was Issued 
and a date was fixed for hearing of the application, 
On that date, the defendant failed to appear although 
her Advocate appeared. Nor did her  witneses 
appear not having beenrerved, Her Pleader asked 
for adjournment but as the Judge was not satisfied 
that she had sufficient reason for pot appearing, he 
refused to grant an adjournment.. 
withdrew from the case and the application was dis- 
missed, She appealed to the District Court which 
held.that the order of dismissal was a decree. and 
wasappealable as a decree and set aside the 
order’: 

Held, (2) that the appeal lay dudes O. XLIIL, r. J, 
cl. (d, and not because the order of the trial Court 
was a decree; 

(iz, that in holding that the defendant had actually 
taken steps to cauge the attendance of her witnesses 
and that there was nothing to show that she was in 
any way to blame: for their failure to appear, the 
lower Appellate Court did not exercise its jurisdic- 
tion illegaliy or with material irregularity and there 
was no ground for interference in revision. 


O. R. App. against an order of the District 
. Court of Pegu, ‘dated December 21, 1933, in 
aa Appeal. No, 61. of 1983 arising. ‘out 
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of the order dated November 24, 1933, of 
the Sub-Divisional Court of Pegu in Civil 
Regular No. 58 of 1983. 
Mr. Anklesaria, for the Applicant. 
Judgment. —In Civil Réguler Suit ` 
No. 58 of 1933 of the Sub-Divisional 


-Court of Pegu, A. L. V. R. P. Chettyar 


Firm, the present applicant, obtained an 
ex parte decree against the respondent 
Minachi Ammal on Oclober 20, 19383. On 
October 30,.1933, the respondent filed an 
application asking that the ex parte 
decree be ‘set aside. Notice for the ap- 
pearance of the other side on November 
9, 1933, was issued and on that date the 
parties being present, November 24, 1933, 


was fixed for hearing of the application. 


On that date, the present respondent, ` 
that ia the then applicant, failed to appear 
although her Advocate appeared. . Her 
wilnesses also did not appear having been 
unserved. Minachi Ammal’s pleader asked 
for an adjournment on the ground that 
Minachi Ammal was ill and the witnesses 
were unserved, The application was 
opposed by the other side. The learned 
Sub-Divisional Judge was not satisfied 
that Minachi Ammal had sufficient reason 


- for not appearing, and he also noticed 


that summonses for the witnesses were 
applied for only on November 16, 1933. 
He, therefore, refused. to giant an ad- 
journment. Minachi Ammal’ s pleader then’ 
withdrew from the case and the learned’ 
Sub-Divisional Judge recorded the order: 

“As Minachi Ammal is absent, the application is 
dismissed with costs.’ 

Against this order Minachi Ammal 
appealed to the District Court of Pegu in 
Civil Miscellaneous Appeal No. 61 of 
1933. That Court held that the order of 
dismissal was a decree and was appeal- 
able as a decree. It referred to the decis- 
ion of Ma Chon v. Maung Myint (D. It 
further held that the learned Sub-Divisional 
Judge should not -have dismissed the 
application as there was nothing to show 
that Minachi Ammal was in any way to 
blame for the failure of the witnesses 
to appear. Is accordingly set aside the 
order of the Sub-Divisional Court and 
direc ed that the application be restored 
and that the Sub-Pivisional Court should 
proceed to determine it. Against this 
order the applicant, the original plaintiff, 
has now applied in revision on the ground 
that the District Court exercised a jurisdic- 
tion not vested in it by law inasmuch as 


(1) 101 Ind, Cas, 618; 5 R 838; 6 Bur, LJATI 
R 1927 Rang. 148, 
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no appeal lay from the order passed by 
the Sub-Divisional Court of Pegu, dated 


“November 24, 1933, and further that the 


“to me to 


lower Appellate Court acted inthe exercise 
of its jurisdiction, if any, illegally or 
with material irregularity. 

As regards the first ground, there seems 
be some misunderstanding. 


"Whatever the reason for’ the dismissal of 


Minachi Ammal’s application, whether it 
were tor default of appearance or whether 
it were under O. XV, r. 4, the fact 
ramains that the application was dis- 


_ missed. 


Order XLIII. r. 1, cl. (d), provides that 
an appeal shall lie from an order under 


_r. 13 of O IX rejecting an application for an 


order to set aside a decree passed ex parte. 
It .was, therefore, under this provision of 
law that an appeal lay and not because 


. the order of the Sub-Divisional Judge 


-any way to blame for 


z 


was a decree (which I may say, I think it 


was not). 

It is next to be considered whether the 
learned District Judge has acted in the 
exercise of his jurisdiction illegally or 
with material irregularity. The learned 
District Judge took the view that Minachi 
Ammal had actually taken steps to cause 
the attendance of her witnesses and that 
there was nothing to show that she wasia 
their failure to 
appear. In so holding, I cannot see how 
it can be held that the learned District 
Judge exercised his jurisdiction illegally or 
with material irregularity It is really 
entirely a matter of opinion. ` The learned 
Sub-Divisional Judgethought that Minachi 
Ammal ought to have applied eariier than 
November 16, to cause the attendance of 
her witnesses; the learned District Judge 
thought that in applying only on 
November 16, Minachi Ammal could not be 
said to have acted without due diligence, 
and this may well be a matter of opinion. 
In any case it seems to me tbat the 
adjournment of fifteen days was so short 
that there was hardly time to get the 
witnesses served. I see no reason to 
interfere in revision. ` 

This application is dismissed. | 

N. Application dismissed. 
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-MADRAS HIGH COURT 
Civil Revision Petition No. 736 of 1931 
December 7, 1932 
CURGENVEN, J. 
TH TA CHENNA KESAVULU AND 
` OTHERS —PETITIONERS i 
versus : 
THOTA VEERASWAMI ANDOTHEBS — 


: RESPONDENTS 

Civil Procedure Code (Act V of 1908f 0. XXXII, 
r 7, Sch. II —Aprbitration—Award—Whether can 
exceed the scope of pleadings—Minor —Guardian of 
minor giving consent to compromise—Absence of sanction 
of Court~ Award, whether void—Who can avoid it. 

Where a dispute is referred to arbitrators through 
the Court the scope of their enquiry isthe scope of 
the suit itself as disclosed by the pleadings and 
they have no jurisdiction to extend it either as 
regards the subject-matter or the persons affected 
by it. When a reference is made by the . Court 
under the second schedule to the Code of Civil Pro- 
cedure, it is incumbent, upon arbitrators acting 
under such an order strictly to comply with its 
terms, The Court does not thereby part with its 
duty to supervise the proceedings of the arbitrators 
acting under the order An award made otherwise 
than in accordance with the authority by thë order 
conferred upon them is an award which is ‘other- 
wise invalid, and which may accordingly be set 
aside by the Court under para. 15 of the same 
schedule Nor can there be any doubt that.both 
the arbitrators who so exceed their duties and the 
Court itself which nevertheless passes a decree in 
terms of theaward are actingin excess of their 
jurisdiction Ram Protép Chamaria v. Durga 
Prasad Chamaria (1) and Ramaswami ` Chettiar v 
Venkatarama Aiyar (2 , followed. [p 780, cols.1 & 2.) 

It is perfectly competent tothe parties to compro- 
mise upon a matter and for the arbitrators to 
accept the compromise but it is not open tor 
them to accept the consent of the guardians of the 
minors without thesanction of the Court accorded 
under O. XXXU, r7., Uivil Procedure Code. The 
absence of Court sanction does not render a decree 
passed upon a compromise void, but only voidable 
at the option of the minor, and ro other party can 
call it in question except the minor, either on at- 
taining majority or before then througha next 
friend. Golnur Bibi v. Abdus Samad (3) and Ghulam 
Khan v. Muhammad Hassan (4), referred.to. [p. 781, 
col. 1] 

Petition under s. 115 of Act V of 1903, 
praying the High Court to revise the order 
of the Court of the District Munsif of 
Tenali, dated February 10, 1931, and made 
inC. M. P. No. 706 of 1929in O. 8. Nos.-450 


and 501 to 505 of 1927. 


Mr. P. Satyanarayana Rao, for the Peti- 
tioners. ; 
Messrs. G. Lakshmanna, G. Chandrasek- 


hara Sastri, K. Kotayya, V. Krishna Mohan, 
J. Sambasiva Rao and N.V. Shiva Rao, 


- for the Respondents ; 


Judgment.—This Civil Revision Peti- 
tion is presented against an order of the 
District Munsif of Tenali confirming an 
award passed in O..8.. No. 450. of 1927 on 


-his file dismissing the . objections of the 
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. petitioners, who are defendants Nos 4, 6,7 


‘the Court. 


es 


and 8, and making the award a decree of 
The plaint stated that one 
Thota Sitaramayya had seven sons, of whom 
the four eldest were respectively the ist 
defendant, plaintiff end the 2nd and 3rd 
defendants. The 3rd defendant died pend- 
ing suit. The remaining three sons had 
died at earlier dates Kotayya, the 5thson, 


, leawingêthe 4th defendant,a minor, Srira- 


mulu, the 6th son, leaving thee minor 
children, defendants Nos. 5 to 7, and Ragha- 
valu, the 7th and last son, leaving a widow, 
the 8th defendant. In 1912 Sitaramayya, 


‘according to the’ plaint, made an incom- 


. plaint and raised by the issues. 
- terconcerns the legal liability to account 


plete or provisional partition The property 
we are concerned with consisted of land and 
outstandings. On the land he allotted about 
20 acres to each of his sons, ‘reversing a 
small amourit of about 5 acres (shown as 
Schedule A in the plaint) in his own hands. 
His intention was that lateron, avy inequali- 
ties inthis partition should beie:tified as 
far as possible from this Schedule A land 
and, if any member was then found to 


: possess an excess, thet he should pay for it 


into a common fund at the rate of Rs. 500 
per acre. He kept controlof the outstand- 
ings until the time of his death in 1919, 
when the plaint alleges en arrangement 
aecording te whi¢h Kotayya, the 5th son, 
and Sriramulu, the Eth son, undertook the 
management of this property. The suit 
was filed to obtain a permanent division of 
the land by the method laid down by 
Sitaramayya and to secure a partition of 
the outstandings, an account to he taken of 
sums alleged to have been appropriated 
by the two managing brothers during the 
time of their management. 

_ After issues were framed an application 
was made and granted toreferthe dispute 
to five arbitrators who in due course passed 
an award. A number of objections were 
taken to this award beforethé lower Court. 


- The main objection pressed in this Revision 


Petition is that both as regards the division 
of the land and of the outstandings the 
arbitrators went beyond the terms of their 
reference and therefore beyond their juris- 
diction. 

I will deal first with the question of the 
outstandings. Itis necessary to ascertain 
what were the nature and extent of the 
claim with regardto these preferred in the 
The mat- 


on the part of the 5th and 6thsons, Kotayya 
and Sriramulu. The contention of the 


- petitioners is that such liability even accord- 


`y 
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ing to the plaint only arose when upon the 
death of Sitaramayya they assumed 
management of the property. The arbi- 
trators on the oiher hand have gone back 
into the period of Sitaramayya’s life-time 
and have taken into consideration a number 
of instances in which payment of debts was 
receivel by these twosons, some of them 
even going back to the period before the 
division of 1912. It is objected, and I think 
rightly, that the arbitrators had no warrant 
uponthe pleadings and the issues framed 
by the Court to adopt this conrse - a course 
which, it may be said in passing, has cast 
very heavy liabilities upon the minor child- 
ren of these two deceased sons. The plaint 
appears to me to show clearly that there 
was no intention to extend the liabilities in 
this manner. In para. 4 it is stated that 
Sitaramayya kept the promissory notes and 
other documents as per B Schedule and 
retained them in his possession. In para. 5 
it is stated : 

“As regards the B Schedule notes and documents 
he 7 e. Sitaramayya) was collecting the debts, getting 
renewals of the documents, lending moneys at interest 
with the idea of augmenting them and discharging 
debts with the assistance of Chinna Kotayya, the 
father of th; 4th defendant, and Sriramulu, the father 


of defendants Nos, 5,6and 7, who were his educated 
sons, and had knowledge of accounts and business.” 


There is not a word in the plaint to sug- 
gest that Sitaramayya was not fully compe- 
tent to keep the control of this business in 
his own hands or that his sons behaved 
during his life-time in any such manner as 
would render them liable as de facto 
managers. Itis then expressly stated that 
upon the father’s death these two sons, 
who had been managing these affairs until 
then and had knowledge of them, should 
manage the A and B Schedule properties 
and keep accounts -regularly ‘and show 
them tothe others until the properties were 
parti:ioned, and -that according to this 
arrangement, the two brothers took posses- 
sion of the notes and: documents and were 
managing them. All that the plaint alleges 
further is that after their deaths, their 


“ widows, the mothers of the minor children, 


had been making attempts to appropriate 
themoney. The issue framed by the Court 
upon this question is the third, “Who 
managed the joint properties after the 
death of Sitaramayya’’? and itis significant 
that the issue was framed in this form 
although the defence set up was that the 
twoeldest sons, the Ist defendant and the 
plaintiff, and not Kotayya and Sriramulu, 
had been throughout in. management of the 
property. When the case went to the:arbi- 
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trators they framed their own issues, but 
this issue was reproduced practically 
verbatim as the fourth. Notwithstanding 
that the scope of the enquiry was clearly 
defined ‘in this manner, the arbitrators pro- 
ceeded to makeenquiryas to the member 
of the family who had in fact received 
payment ofeach outstanding, over a period 
which extends from 1906 onwards. Totake 
as an instance the debts alleged to have 
been collected by Kotayya,the father of the 
4th defendant, there are eleven such debts 
shown as collected by him during Sitara- 
mayya's life-time, 3 in 1906, 1 in 1908, 4in 
1910, 2 in 1911, and 1 in 1918. All but one 
of these relate, it will be seen, to the period 
before the 1912 partition. There is a 
twelfth debt shown ascollected in 1921. To 
each sum thus collected interest at 6 per 
cent. has been added from the date of reali- 
sation, the whole amount of principal being 
Rs. 4:352-7-5 with interest amounting tono 
less than Rs. 7,225-6-3, in all Rs. 11,577-13 8 
which has been debited against the minor 
son of the deceased man. Lam not, however, 
specially concerned to enquire into the 
merits of the arbitrators’ decision except for 
the purpose of considering whether this 
Court’ will be justified in: interfering in 
revision. It is enough to say tbat I am 
quite satisfied that in so far as. they have 
burdened the children of these two deceas- 
ed brothers with responsibility for acts 
done: by them before their father’s death, 
they have gone beyond the due scope of 


their enquiry. I am wholly unable to 
follow the learned District Munsif 
when he says that upon the pleadings 


it is perfectly clear that the arbitrators 
were authorised to take into account the 
management of the properly by these 
two brothers while their father was still 
alive. Is seems to me patent from the 
terms of the plaint that the plaintiff never 
contemplated any such course. 

Tt is well enough settled that where a dis- 
puteis referred to arbitrators through the 


Court, the scope of their enquiry is the scope, 


of the suit itself as disclosed by the plead- 
ings and that they have no jurisdiction to 
extend it either as regards the subject- 
matter or the persons affected byit. The 
leading case in this country is the Privy 
Council judgment in Ram Protap Chamaria 
y, Durga Prosad Chamaria (1), a case which 
related not only to the inclusion by the arbi- 
(1) 92 Ind Oas. (3; 53 LA l; 43 0 25%; 49M LJ 
3 OWN 127;ALR 195 PO 293; 49 MLJ 
;, 24A L J73; (1926) M W N96; 3 
Pat. L R 3:0; 28Bom L R217; 27 PLR 25 
(PO), - a 
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trators of a person nota party to the suit 
but also the settlement of certain questions 
neither raised nor foreshahowed in the plaint, 
When areference is made by the Court 
under the second Schedule to the Code of 
Civil Procedure, é 

“It is incumbent,” their Lordships say, “upon 
arbitrators acting under such an order strictly to 
comply with its terms The Court does not thereby 
part with its duty to supervise the progeedings of 
the arbitrators acting under the order.” An award 
made otherwise than in accordance with the authority 
by the order conferred upon them is, their Lordships 
cannot doubt, an award which is ‘otherwise invalid’ 
and which may accordingly be set aside by the 
Court under para 15 of the same Schedule.” 

Nor can there be any doubt that both the 
arbitrators who so exceed their duties and 
the Court itself which nevertheless passes a 
decree in terms-of the award are acting in 
excess of their jurisdiction. This has been 
held by a Bench of this Court in Ramaswami 
Chettiar v. Venkatarama Aiyar (2), a case 
which like the present one arose upon an ap- 
plication in revision. Mr. Lakshmanna for 
the respondents has argued tat the proceed- 
ings of arbitrators must not be subjected to 
too strict a test, and that it is enough if 
they have followed the general purport of 
the pleadings loosely construed. I do not 
think that the mere application of a lenient 
standard will suffice here to enable me to 
find that the arbitrators have acted within 
their jurisdiction. And it was all the 
more necessary that they should have scru- 
pulously adhered to the terms of their 
reference in this case, because they were 
dealing withthe alleged liability of men 
now dead and representedonly by minor 
children in the guardianship of their 
mother. For these reasons I think both that 
this Court has a right to interfere in revi- 
sion and that it ought to do so. 2 

With regard to the partition of the land, 
1 have already set out the arrangement 
which according to the plaint was proposed 
by Sitaramayya. Here again the arbitrators 
have not proceeded according to the plaint- 
iff’s version. of what had to be done, but. in 
lieu of arranging for the payment of 
Rs. 500 per acre for any excess, they have 
taken land from some of the defendants 
and given it to others. Thus 2°30 acres 
have been taken from the 4th defendant 
and 0°94 acres from defendants Nos. 5 to 7. 
The explanation given for this departure is 
that all the parties consented to it. ~ [f 
there were no minois involved, this would 
no d.ubt dispose of the objection, because 
jt was perfectly competent to the parties to 


os? 91 Ind, Oas, 745; 49 M LJ 523; AIR 1993 Mad, 


“1634. 


compromise upon this matter and for the 


arbitrators to accept the compromise. 
It was not however open to them 
to “accept the consent of the 


guardians of the minors wilhout the sanc- 
tion of the Court accorded under O., XXXII, 
r. 7, Civil Procedure Code. A- further 
point has been raised that the guardians 
did not in fact really consent but, however 
suspiciousethe circumstances may appear, 
the lower Court has found upon this point 
that the consent was given and I am bound 
by that finding. I think there is no doubt 
that the award upon this point is vitiated 
by the cricumstance that it departs from 
the pleadings and is not cured by the valid 


consent of all parties. But [ do not think. 


that the very guardians who are found 
to.have given their consent can now come 
forward, as they do, and plead that that 
consent will not affect the rights of the 
minor defendants. An objection of this 
character has been considered in Golnur 


Bibi y. Sheikh Abdus Samad (3). In that | 
case, which was als) a’ case of arbitration, . 


some; guardians who entered into agree- 
menis subsequently turned round after 
the award was made and preferred an appeal 
against it. It is pointed oul that the 
absence of Court sanction does not render 
a. decree passed upon a compromise void, 
only voidable at the option of the minor, 
and that no other party can call it in ques- 
tion éxcept the minor, either on attaining 
majority or before then through a next 
friend. It is observed that in the Privy 
Council case in Ghulam Khan v. Muham- 
mad Hassan (4), one of the grounds taken 
against the decree was that the guardian 
of the minors had agreed to refer without 
the Court's leave and yet their Lordships 
firmly put aside the contention that an 
appeal would lie. I do not think that 
upon the application of the guardians in 
revision I ought to set aside this part of 
the award upon the ground contended for. 

The only other, point relates to the 
number of arbitrators who functioned at the 
hearings. It is true that on many occasions 
only -three of the five arbitrators took part, 
but n> exception was taken to this at the 
time and thematter is not one, in my view, 
which should form a basis for revision, no 
ground being given to suppose that the 
merits of the award were thereby affected. 

Under r. 14 (a) of the Second Schedule 


(3) 139 Ind, Cas. 209; 58 O 628; 52 O L J 298; AIR 
1931 Cal. 211; 35 O W N 238. A 

(4) 29 I A 51; 29 O 167; 12ML J 77;4 Bom. LR 
161; 6 O W N 226; 8 Sar, 154; 25 P R 1902, (P, ©.) 
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of the Code of Civil Procedure, the, Court 
may remit any matter referred to arbitra- 
tion to the re-consideration of the same 
arbitrator or umpire where the award de- 
termined any matter not. referred to arbi- 
tration, unles3 such matter can be separated 
without affecting the determination of the 
matters referred. The portion of the award 
which deals with Schedule Bis separablejfrom 
that relating to the land, but the component 
parts of Schedule B itself are not. separable. 
I think therefore that the only ccurse is to 
refer for re-consideration the portion ‘of the 
award relating to the outstanclings, leaving 
the remainder asit stands. So far asthe 
order of the lower Court relates to this part 
of the award, I must hold it is without 
jurisdiction and set it aside and direct it 
to pass an order in accordance with law. 
The respondents will pay the petitioners’ 
costs of this petition. 


A-D Petition allowed, 


ALLAHABAD HIGH COURT 
Full Bench. 

First Civil Appeal No. 493 of 1929 
December 19, 1933 
SULAIMAN, C. J., YOUNG AND Kine, J J, 
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PLAINTIFF — APPELLANT 

versus - 
BASANT SINGH —Darenpant— 
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Vendor and purchaser—Property sold free from 
encumbrance—Vendze, whether can retain purchase 
money to pay off encumbrances— Money not 30 paid 
—Whether liable to pay it to the vendor—Transfer 
of Property Act (LV of 1882), s. 55—Proof of 
damage, if required—Suit for damages, when lies— 
Contract Act (IX of 1872), s, 74~Minority—Burden 
of proof—Hvidence Act (I of 1872); ss, 32 (6), 
(>), 11, 35~Hearsay evidence regarding pedigree— 
Statements not falling under s, 32— Admissibility 
under s. 1l— Admissibility of statement by adop- 
tive mother regarding age of adopted. son=- 
—Guardianship certificate, whether falls under s, 32 — 
Minority— áge -Estimate by persons having no Spe- 
cial means of knowledge—Lvidentiary value of 
—Practice—Documents admitted to be genuine 
—Admissibility, whether can still be questioned— 
Appellate Court—Objection not raised as to admissi- 
bility of evidence in lower Court- Appellate Court satis- 
Jiedas to uls inadmissibility — Effect of—Evidence— 
Duty of party beginning to give evidence—Guardians 
and Wards Act (VIILof 1890), s. 4l— Application by 
guardian for discharge—Majority accepted— Whether 
order under s. 41—Finality of order. 

Where it is found that the encumbrances are still 
outstanding, after the sale of the property free from 
encumbrances, the buyermay retain sufficient amount 
to pay off the encumbrances but the amount so 
retained should be paid to the prior encumbrancer. 
He cannot be allowed to retain the amount and 


ea 
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neither pay it tothe seller nor to the encumbran- 
cer, 

Where in a security bond the vendee, after having 
recited that Rs 19,0) had beenleft with him for 
payment of-the debts due to the prior “mor gagees 
stated thatthe vendor for the satisfaction of the 
fact that the vendee should pay the amount afore- 
said (rupiya mazkur) by January 10,1126, demand- 
ed security, he hypothecated his property as securi- 
tý for the same and gave it in writing that he 
should pay the aforesaid amount (rupiya mazkur) t the 
mortgágees by January 10, 1924, and that he would 
raise no objection and then said: “If Ifailto pay 
the said amount (rupiya mazkur) by the date men- 
tioned above, I shall be liable to pay tothe vendor 
aforesaid Rs. 15,000 as damages (harja) in addition 
to the amount aforesaid (rupiya mazkur) For de- 
fault in payment the vendor shall have power to 
realize the amount aforesaid (rupiya mazkur) with 
damages (harja) and costsby enforcement of the 
hypothecation lien, and auction sale of the property 
given below, as also the other property of every 
description and the person of me, the executant, in 
any way sbe may like and I shall have no objection 
whatever:” 

Held, on a proper interpretation of this decu- 
ment; that the defendant vendee agreed thatin case 
of default of payment to the prior mortgagees by 
the date mentioned, he would be liable to pay to 
the vendor both the amount of damages tothe ex- 
tent of Rs. 15,000 as well as the amount of Rs 19,600 
which had been left in his hands for payment. If 
the defendant entered into such a covenant, he ie 
liable to pay the amount to the vendor. It isno 
defence to say that he would not pay Ra. 19,800 to 
the vendor so long as it is not established that the 
vondor has actually suffered damages or sustained 
any other loss, -Such a defence is of no avail so far as 
the sum of Rs, 19,800 which was part of the pur- 
chasé money is’ concerned, but would have force so 
far as the sum of Rs. 15,000 is involved. This last 
mentioned sum was in the nature ofa penalty and 
under 8. 74, Contract Act, the vendor can recover 
only the amotmt of damages which she can prove 
that she has incurred up to the maximum of 
Rs. 15,000. There was a special contract under 
which thevendee agreed to pay direct the sum of 
Rs. 19,800 exclusive of damages and costsin case 
he failed to pay the amount to the previous mort- 
gagees by January 10,1926. On this security bond 
the -plaintiff is’ entitled to maintain her suit for 
recovery of this amount without first proving that 
she herself has had to make the payment to the 
mortgagecs. [p. 796, col, 2 | 

Held, further, that this sumof Re. 19,00 which 
the vendee promised to pay under the security bond 
was a part of the unpaid purchase money. Accord- 
ingly a suit compelling the vendee to make the 

ayment would lie. The vendor's remedyis not 
restricted to a claim for damages for breach of con- 
tract only after vendor has been actually damnifi- 
ed by the defendant's failure. [p. 797, col. 1] 

(Case-law discussed.| 

‘The burden of showing that the person was a 
minor on the date when he entered into the contract 
with the plaintiff lies heavily upon person who 
asserts it. Sadiq Ali Khan v. Jai Kishasi (1), relied 
on, [p 783,col. 2.| 

The rule of English Law is particularly strict in 
the matter of evidence regarding a pedigree, and the 
admission of hearsay evidence in pedigree cases is 
confined to the proof of pedigree and does not apply 
to proof on the facts which constitute a pedigree, 
such as birth, death and marriage, when they have to 

proved for other purposes. In India s. 32, Evidence 
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Act, does not seem to be so strict. Haines v, ` 
Guthrie ‘3), relied on [p 783, col 2; p. 785, col. 1] 

Hence ifa statement does not fall within. s 32, 
it cana»t be admissible under s. 11. There is a 
difference between the existence of a fact and 
a statement asto its existence, Section 11 makes 
the existence of facts admissible, and not statements 
as to such existence, unless of coursa the fact of . 
making that statement is itself a matter in issue. ` 
Bela Ram v. Mahabir Singh (4) and Munna Lal v. - 
Kameshari Dat (A), relied on [ibid ] 

The statement made by the adoptiveømother as 
regards the age of the boy, although it would not 
show her own relationship with him, is admissible. 
An adoptive mother who sees the boy at the time 
of the adoption, and who would, in all probability, 
have made enquiries about him, is a person who 
must be deemed to have special means of know-~ 
ledge within the meaning of s. 32 (5). Mahomed 
Syedol Arifin v. Yeoh Oot Gark (6), relied on. [p ‘ 
785, col, 2] , 

An approximate estimate ofthe age of the de- , 
fendant made by third parties who might not have 
had any special means of knowledge is not of much 
value [p. 786, col 1] oe 

Guardianship certificate cannot be admitted under 
s. 32 because it is signed by the District Judge who . 
cannot be said to bea person having any special , 
means of knowledge as to its contents. This document 
cannot also fall under e. 35, because it does not 
contain any entry inany public or other official 
book, register or record, inasmuch as there is no. 
rule requiring the District Judge to maintain any 
such official book register or record, Sadiq Alt 
Khan v. Jai Kishori (1), explained. [p. 787, col. 


When a party admits the genuineness of a docu-, 
ment he is bound by his admission and cannot be 
allowed in appeal to go back upon it. But the 
question as regards the admissibility of the docu- 
ment would still be open tohim if there has been no 
contrary admission in express language and no 
waiver [p. 788, col. 2.] 

An Appellate Court which has the duty to weigh 
the evidence’ on both sides afresh and for its own 
satisfaction, is not bound toact upon inadmissible 
evidence merely because no objection to its admis- 
sibility was taken in express terms in the, 
lower Court. Jt is its duty to ignore sucha docu- 
ment if itis satisfied that itisnot .legally admissi- 
ble Shahzadi Begam v. Secretary of State (7), 
explained and distinguished, A. B. Miller v. Madho 
Das (8), reliedon, [ibid.] i 

Where the burden of proof lies upon a party, 
it ishis duty before he (closes his evidence 
to produce all the evidence which he thinks it 
necessary to produce and which is available. [pe 
789, col 1.] 

The Guardians and Wards Act contains no provi- 
sion for the District Judge making an order dec- 
laring that the minor has attained majority. On the 
other hand s. 40 provides that a guardian may, 
apply to the Court to be discharged and if the Court ` 
finds that there is sufficient reason for the applica- 
tion, it shall discharge him. It does not go on to say 
that the Court shall declare the minor to have attained 
majority incase that is the ground of discharge. 
[ibid 

As a matter of fact, under the provisions of 
s. 4l, the powers of the guardian automatically 
cease on the ward ceasing to be a minor. Noorder 
by the Court declaring him to, have attained majo- 
rity is required where the Court, accepts the fact that 
the minor has attained majority, It does not mak 
any order under the Act, which would be final an 
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not liable to be contested by suit or otherwise. It is 
open to the party alleging to have been a minor to 
show thathe had not a ttained the age of majority on 
that date, in spite of the order. [p. 189, col. 2) 

F. C. A. from the decision of the First 
Suab-Judge, Saharanpur, dated June 22, 
1929. 


Order. 

Sulaiman, C. J., and Young,J. This 
isa plaintiff's appeal arising out of a suit 
for damages for breach of contract. On 
September 18, 1925, the plaintiff's husband 
sold half of a village called Aghwan Hera 
to the defendant for Rs. 35,000. On De- 
cember 1, 1925, three documents were 
executed, one was a sale-deed by the defen- 
dant tothe plaintiff for Rs. 25,000 returning 
the village previously purchased, another 
sale-deed by the plaintiff to the defendant 
for Rs, 28,000 of shares in another village, 
Pilkhani, and a third a security bond exe- 
cuted by the defendant in favour of the 
plaintiff. 

Under the sale-deed executed by the 

plaintiff in favour of the defendant 
Rs. 8,200 were acknowledged to have been 
previously received, and Rs. 19,800 were 
left in the hands of the defendant to be 
paid in equal’ amounts to two previous 
creditors. There was a statement in the 
deed that there were no prior incumbrances. 
Under the security bond executed by the 
defendant, he agreed to indemnify the plain- 
tiff, ifhe did not carry out his part of the 
contract. ‘The rubkar of the Appellate 
Court dated February 23, 1926, indicates 
that mutation of names was effected in 
favour of the defendant, Basant Singh, in 
respect of the village Pikhani. Itis not 
now disputed that the defendant did not 
discharge .the prior encumbrances. The 
plaintiff has accordingly brought his suit 
for damages for the breach of this con- 
tract. . 
The claim was resisted on the ground, 
first, that the defendant was a minor on 
December 1, 1925, and therefore is not 
bound by the contract made withthe plain- 
tiff. Secondly, that the contract had been 
obtained by fraud and misrepresentation, 
and is voidable at the option of the 
defendant. The learned Subordinate 
Judge has come to the conclusion that 
the defendani, was in fact a minor on 
the date of this transaction and that the 
document was obtained under some mis- 
representation. He has accordingly dis- 
missed the suit. In appeal his findings 
are challenged. 

It would be convenient to take up the 
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question of the minority of the defendant 
inthe first place. It cannot be disputed 
that the burden of showing that the defen- 
dant wasa minor.on the date when he 
entered into the contract with the plaintiff 
lies heavily upon the defendant. -We may 
-only refer to the recent pronouncement of 
their Lordships of the Privy Council in the 
case of Sadiq Ali Khan v, Jai Kishori (1). - 
The only question is whether the defendant 
has discharged this burden. The defen- 
dant produced. three witnesses, besides 
himself, as to his age. The learned Sub- ` 
ordinate Judge has not referred to the’ 
oral evidence on this question at all and 
has based his finding exclusively on the 
documertary evidence. The reason, in 
our opinion, is obvious. The oral evidence ` 
was not such as could be implicitly relied 
upon. The first witness, Jhanda Singh, is 
a cultivator by occupation and was 
employed inthe army from 1899 and was 
in service till 1922. According to his 
statement, the first time when he took 
leave, and he does not remember when 
he took eny other leave and came to his 
village, Basant Singh was bornin the 
village. This wes seven years after his 
entering into service. He is nota relation 
ofthe family of the defendant. Another 
curious fact is that he came home on leava 
inthe month of January, and not in the hot 
weather. We also find it difficult to believe 
that he would be able to remember this 
fact after a lapse of more than 20 years, 
The second witness is Santa Singh, who’ 
is a lambardarin the very village in which 
the defendant was born and is a resident 
of that village. Heis the defendant's caste- 
fellow, but not a relation. According to 
his recollection, the defendant was born in 
the month of Magh in Sambat 1962, and 
when he was brought from Vaiyen Pooin 
to the village of his adoptive mother, Rani 
Bishen Kuer, he was about one or one and 
a half years of age. In cross-examination 
he suggested that his source of information 
asregardsthe age of the defendant was 
based on what he saw written in connec- 
tion with some case in which there was a 
compromise, and “that is kept in the 
Thana fcr some time and then goesto the 
district headquarters.’ The last mene 
tioned passage indicates that he was 
referring lo the birth register maintained 
at the Circle Police Station, which at the 


(D 1(9 Ind, Cas. 387; A IR 1628 P O 152: 26 A. 
L J 685; 47 OL J624: 50 W N547;:32 OWN 
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end of the year is forwarded to head- 
quarters. We doubt whethet he could have 
access to that record at the Police Station. 
He was not able to give the deta‘ls of other 
events when questione din cross-examination 
We shall show later that this bir.h register 
is nọ evidence of the fact at all. 

‘The third witness is Kala Singh, who 
was one of the attesting witnesses to the 
deed of adoption executed by the defendant's 
adoptive mother. In his examination-in- 
chief he did not say anything about the 
defendant’s age at all. The Counsel for 
the plaintiff, however, cross-examined him on 
that point and he stated that Basant Singh 
would be 22 years of age. This was under- 
estimating the age of the defendant by a 
year, even if we accept the statement of the 
defendant himself. He stated that he knew 
the age of the defendant because when 
Rani Sahila made the adoption, Basant 
Singh was a ‘suckling babe of about one or 
one anda half years of age. Unfortunately 
for the defendant, this witness omits to say 
that he was present at the time of the adop- 
tion and saw the child with his own eyes; 
nor does he say that the deed of adoption 
was executed on the day of the day of the 
adoption. When cross-examined he said 
that he would have been 23 or 24 years of 
age at the time, and he has no personal 
knowledge of the date of the birth of 
Basant Singh. He was not ableto say when 
other people in the village of his own birth 
were born. In our opinion, in a case of 


this kind we cannot accept the testimony - 


of such witnesses, specially when they 
have not been. relied upon by the learned 
Subordinate J udge who heard them. 

The case for the defendant rests entirely 
upon the documentary evidence. This 
consists of (1) anentry inabirth register 
of the year 1906; (2) the deed of adoption 
dated July 8, 1907; (3) a plaint filed by 
certain collaterals, Mewa Singh and others, 
dated March 30, 1908,toset aside the deed of 
adoption; and (4) a plaint dated August 
93,1919, filed by Basant Singh through 
his certificated guardian for setting aside 
an alienation. The learned Subordinate 
Judge has strongly relied on all these 
pieces of evidence andhas considered the 
documentary evidence produced on behalf 
of the plaintiff, which we shall discuss 
later, as insufficient to overweigh this evi- 
dence. In acaseof this kind when the 
principal question isone of fact, we would 
have been most reluctant to takea difer- 
ent view of the evidence, if we were not 
' of the opinion that some of the documents 
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relied upon by the Court below are legally 
inadmissible in evidence. 

We first take up the entry in the birth 
register of 1906, (page 31). It shows~ that 
a boy born was born to one Jwala, resident 
of Vaiyen Pooin, who was a Hindu, on 
February 4, 1906. The name of the informer 
was Lalu. No evidence was produced to 
connect. this Jwala with the father’ of the 
defendant nor can there be anyecertainty 
that there was only one person of the name 
of Jwala in this village VaiyenPooin. The 
full name of the defendants father was 
Sardar Jwala Singh. In our opinion, a 
mere entry of this kind, assuming that 
this is a genuine record, would fail. to 
establish the -identity of the defendant's 
father; much less wouldit be any proof 
that this refers to the birth of the defend- . 
ant and not toany younger brotHer of his. 
We are, therefore, of opinion that an entry 
of thistype standing by itselfis wholly in- 
sufficient to show that it refers to the de- 
fendant. We have given fuller reasons in 
our judgment in the case of Said-un-Nissa v. 
Ruqya (2). >- x 

The deed of adoption was executed by the 
defendant's adoptive mother, Rani Bishen 
Kuer, and bears her signature in Guru- 
mukhi.-- The endorsement of the Sub-Re- 
gistrarsays that she was a purdanashin 
lady and admitted the execution and com- 
pletion of the document from behind the 
purdah of a woodea door leaf. In this 
document she refers to the factof having 
adopted the boy, and that he would be the 
owner of the entire property of her husband 
like the begctten son of her husband, She 
also states that she had performed the 
adoption ceremonies according to the cus- 
tom prevailing inher husband's family, 
and further states “at present Basant Singh, 
aforesaid, is about one and a half years 
old.” The Jady is dead and cannot now be 
called. The condition required in the 
opening portion of s. 32, Evidence Act, 
which alone is relied upon for purposes of 
admissibility is, therefore, fulfilled. 

The learned Advocate for the respondent 
strongly argues that this document falls 
with the sub-s. 5-of s. 32, and that the state- 
ment, inasmuch as it relates to the existence 
of relationship by blood and adoption, 
made by a person having aspecial means: 
of knowledge and at atime when no ques- 
tion in dispute had arisen, was admissible 
inevidence. Therecan be no doubt that 
the rule of English Law is particularly 


(2) 130 Ind, Cas. 201; AI R1931 All. 207; Ind 
Rul (1931) All 249; (1931) A L J 170, 


-fence. 
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strict, andthe admission of hearsay evi- 
dence in pedigree cases is confined to the 
proof of pedigree and does-not apply to 
proof of the facts which constitute a pedig- 
ree, such as birth, death and marriage, when 
they lave to be proved for other purposes. 
In Haines v. Guthrie (3), an afidavit filed 
by the defendant's father stating the date 
of the defendant's birth in an actionto 
which the plaintiff had not been a party 
was held inadmissible as evidence of the 
agé-of the defendant in support of his de- 
In India we have s. 32, Evidence 
Act, which does not seem to be so strict. 
It is, however, clear thatif a statement 
does not fall within s. 32, it could not be 
admissible under s. Llof that Acs. Bela 
Ramv. Mahabir Singh (4) and Munna 
Lal v. Kaneshuri Dat (5). Obviously there 
is a difference between tho existence of a 
fact and a statement as to its existence. 
Section 11 makes the existence of facts ad- 
missible, and not statements as to such 
existence, unless of course the fact making 


. that statement is itself a matter in issue. 


If we were to take the sub-s.(5) of s. 32 


l literally, it might in one sense be said that a 


. 


= 
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statement relating to the ageof a boy is not 
a statement relating to the existence of 
any relationship by blood orby marriage. 
But it has been laid down by theit Lord- 
ships of the Privy Council in the case of 
Muhammad Syedol Arifin v. Yeoh Ooi 
Gara (6), following an observation made by 
a learned Chief Justice of the Madras 
High Court, thatthe question of age falls 
within this sub-section because it indicates 
the commencement of such relationship: 
When a person says that this relation was 
born on such and such a date, he by impli- 
cation states that’ his relationship with 
the person came into existence on that date. 
In this view of the matter a statement made 
as regards age would be tantamount to a 
statement as tothe existence of relation- 


ship. 


“The learned Advosate for tha appellant, 
however, arguesthat the ruling is not ap- 
plicable to the casé before us. The relation- 
ship between Rani Bishen Kuer and Basant 
Singh arose by virtueof his adoption, and 
not by virtue of his birth the statement as to 


(3) (1883) 13 QB D8:8, 53L J QB 521; 48 J P 755; 
33. W RY9;51 L T 645, : - 
- (4) 14 Ind. Gas. 116; 34 A 3il; 9A LIS. 

(5) 11t Ind. Oas. 8)1; A I R1929 Oudh 113; 5,0 
WNL i Eo, 

(6) 39 Ind. (as 401; A IR1916 P C 2423;43I A 
256; 210 W N257; (1917) 4M: W N 162; 19 Bom. L 
O 15; 115 L T 564; 
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the date ofthe adoption made by the 
adoptive mother would therefore undoub- 
tedly come under sub-s. 5, because ib would 
be the commencement olf the relationship 
by adoption with her. But it is urged that 
her statement thatthe boy had been pre- 
viously born on a particular date is no part 
of any statement as regards the com- 
mencement ofher relationship with him, 
and is, therefore, not admissible. It is true 
thit to some extent thestatement made by 
Rani Bishen Kuer, as regards the age of the 
boy in the deed of adoption is distinguish- 
able from the admission made by the 
father as tothe age ofhissonin the case 
of Muhammad Syedol Arifin v. Yeoh Oot 
Gar (6). Nevertheless we think that we 
must apply the same principle to this 
case and hold that the statement made by 
the adoptive mother as regards the age of 
the boy, although it would not show her 
own relationship with him, was equally 
admissible. ‘There is nə doubs that their 
Lordships of the Privy Coancil hive inter- 
preted this sub-section in a liberal sense 
and it seemsto be our clear duty to follow 
that example. We are also of opinion that 
although there is something to be said for 
the view that she might possibly not have 
had sp2cial means of knowle ige, we must 
in this case presume that she had such 
special means. i 

The learned ‘Advocate for the appellants 
points out thatthe defendant had “been 
born in Viuyen Pooia’’which is in the 
District of Amritsar at some distaace from, 
the village in Saharanpur where his adoptive 
mother ased to reside and that she might 
not have had personal knowledge of his 
birth. Shs must, however, have of ne- 
cessity seen the boy at the time of the 
adoptioa and she must have made enquiries 
about him before the adoption. It may 
be that the age givenin the deed of adop- 
tion was basedoa what she had heard 
from his parents or relations, or that it 
was based onher estimateof the age of 
the boy whenshesawhim. The estimate 
is approximately given, anl the exact 
date of his birthis not stated. In view 
of allthesa circumstances, we think that 
we must ho'd that aa adoptive mother 
who sses the boy at the time of the 
adoption, and wh? would, in all probability, 
have mide enquiries about him is a per- 
son who must ba deemed to have special 
means of knowledge withinthe meaning 
of 5.32 (5). The learned Advocate for the 
appellant has drawn our attention to the 
allegation made by the defendant's’ guar- 
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dian in the plaint filed by him in1919 
thatthe lady was under the influence of 
Uttam Singh,. who had obtaineda ceed of: 
tran: fer in his favour before the adoption, 
and has sugges‘ed that. Uitam Singh might 
have been anxiors to prêlong the period, of 
the defendant's minority in crder to pro- 
tect himselfagainst any suit for setting 
aside the transfer, and has also urged that 
the lady herseif might have been anxious 
to prolong ike period of his minority in 
order to keep control over the property. 
But such suggestions are really directed 
against the weight of the evidenceand not 
its admissibility. The question of its 
value, of couse, is another matter. 

We now cometo the plaint of 1908 filed 
by alarge number of collaterals. The 
defendant led no evidence to show that 
any of the persons who signed the ‘plaint 
was dealt cr that he could not be found or 
that he had become incapable of giving 
evidence or that his evidence could not be 
* procured. He, therefore did not lay the 
foundation for the admission cf this pre- 
vious statement under s. 32, Evidence 
Act. He did produce one Santa Singh, 
whose name was mentioned in the array of 
the plaintiffs, and who stated that he had 
filed a suit for the cancellaticn of the 
adoption. Santa Singh, however, is not one 
of the signatories to ihe plaint, and the 
allegation contained in the plaint cannot be 
regarded as a previous statement made by 
Sania Singh. Wetherefore think thatin 
the absence of any evidence to show that 
the persons who actually made the state- 
ment and signed the plaint could not be 
conveniently prcduced, the plaint was not 
admissible in evidence at all. The mere 
fact that the signatories claimed to be 
collaterals, and some of them were residents 
of the same village would not hy itself ne- 
cessarily imply thet they had special 
means of knowledge astothe bith of the 
dejendani, Weiherefore held that this 
plaint is not admissible. Weale think that 
an appioximate estimate of ihe age of the 
defendant made by third parties 
who might not havé had any special means 
of knowledge is not cf much value. 

. We sew ceme tothe evititicate of 
guaidianehip of the year 1915. It may be 
noted that ihe dejendant has produced the 
orignal certificate of gu-rdianship gianied 
to his ce:tibcated guaruian by the District 
Judge, but not the application which was 
filed by the guardian. This certineate is on 
a printed form and the note which we 
got recorded atthe time aller inspecting 
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it, would show that the words “date of 
kirth February 9, 1906,” on which strong 


-Teliance is placed in order to prove the 


date of the birth of the defendant are put 
down asa marginal note, and not in the 
body of the document, and they are ina 
different ink and pen from the earlier 
marginal note which gives the name, 
parentage, castle and residence of the 
guardian Pala Singh. In the body of the 
decument the period during “which the 
defendant’s minority is to continue is 
stated to be upto February 1926. This is. 
the only place where, according to the 
printed form, thereis a blank place where 
the age could be specified. As noted 
above, there are two additions on the margin 
in manuscript, one giving the description 
of the guardian in a few lines, fullowed by 
other lines giving the date of the birth of 
the defendant in a different ink. Apart 
from the fact that the note giving the date 
of the birth is in ink different from that in 
which the cther marginal note is writlen, . 
there is a discrepancy between this date and - 
the period of minority entered in the body 
of the document. We have also noted that 
although there. is no ground for suspecting: 
that any one on behalf of the defendant . 
has tampered with the figure 1906, there is 
no doubt that figure 4 is also visible atthe 
same place. We do not, however, regard it. 
as a suspicious circumstance operating 
against the defendant for two reasons: 
First, because although we afé not certain 
about it, figure 4 seems to have been written . 
over figure 6 and not vice versa, and second- 
ly, because noobjection as tothe genuine- 
ness of ihis marginal note was raised at 
the trial when the document was admitted 
against the plaintiff. The cnly thing that 
can be said is that it was not specifically 
admitted by the plaintiff.’ (vide the ad- 
missicn of his Vakil as found in the state- 
ment signed by him, and the note made by 
the Subordinate Judge at the end ‘cf the 
deposition of Muhammad Saddiq is differ- 
ently recorded, but itis not signed by the 
Vakil). The fact of a-discrepancy between 
the pericd uf minority-ending in February 
19-6, as mentioned inthe body of the docu- 
ment, aud the dale of the. birth mentioned, 
in ihe marginal note-stands, and we find 


“nothing suspicious iw the. year-1926 as writien 


inthe body of the document. -This year 
would not tally with the year as given in 
ihe plaint; bet it would still make the 
defendant'a“minor cn December 1, 1905. 
We are not prepared to regard this 
certificate of guardianship, in view ‘of the 
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discrepancies in the years in the same docu- 
ment, as being of any great value or a docu- 


ment on which we could implicitly depend,. 


particularly when, as will be shown later, 
the original application of the guardian con- 
taining the date of ihe birth of the defend- 
antis not produced, and the defendant has 
further omitted to produce the previcus 
application for guardianship made by his 
own father. 

` We fuwher think that this document is 
wholly inadmissible in evidence. It cannot 
be admitted under s. 32, Evidence Act, 
because it is signed by the District Judge 
who cannot be said to be a person having 
any special means of knowledge as toits con- 
tents. Itis however urged that the docu- 
ment falls under s. 35, Evidence Act. In 
the case of Amtul Saida v. Rugqya alias 
Walan (2) wehave given our reasons for 
holding that this document cannot fall 
under s. 35, Evidence Act, because it does 
not contain any entry in any publicor other 
official book, register or record, inusmuch 
as there is no rule requiring the District 
Judge to maintain any such official book, 
register or record. Our view isin accord- 
ance with the view taken in an earlier case 
in this Court, and has been followed by the 
Calcutta and Patna High Courts. The 
Oudh Court, on the vther hand, has taken 
a contrary view, and that Court seems to 
have been of the opinion that such a 
certificate is admissible. The learned 
Counsel for the respondent relies strongly 


on the case of Sadiq Ali Khan v. Jai Kishori - 
of the’ 


(1), decided by their Lordships 
Privy Council, and strenuously contends 
that we are bound by that ruling and must 
hold that the certificate is admissible in 
evidence. 

In that case also the question of the 
minority of the: defendant was in issue. 
The burden was heid to lie on the defend- 
ants, and inorler to discharge it, they 
produced a deed of gift executed by their 
mother in their favour in which their ages 
were stated; also an application for 
guardianship filed by the father in which 
their ages were stated, the order of the 
Court granting the application and the 
certificate of guardianship issied by the 
‘Court. Then again there was another 
application filed oy the mother, who was 
Subsequently appointed guardian in the 
place of the father, the order granting that 
application and the certificate of guardian- 
ship issued thereupon. So far as the 
record of the Ovourt was concerned, the 
defendants were Obviously minors end 
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under 21 years of age on the daté when they 
executed the mortgage-deeds. Bit the 
proceedings relating to ihe registration 
of the dozument indicated that it was 
assumed that . the ordinary age of 
majority was 18 years and- not 21. Their 
Lordships considered it to be reasonably 
ceriain that had the certificate of guardian- 
ship been brought under ths notice of the 
Sub-Registrar,the transaction would not have 
been completed. This was one-sided 
evidence and there was nothing to contradict 
it. Atpage 687* their Lordships remark: 

“The documentary evidence and the proceedings 
instituted in relation to the two mortgages are so 
weighty that, if they stood alone and were un- 
challenged, they would conclusively establish the 
fact of minority " ‘ 

Their Lordships concluded that in their 
view this evidence was sufficient to satisfy 
the onus of proof which rested upon the 
appellants in the first instance. At page 
69)* their Lordships particularly emphasis- 
‘ed that such evidence is always far less 
reliable thin contemporaneous statements 
such a3 those made by the parents of the 
parties without any possible motive for mis- 
representing the facts. The conclusion of 


“their Lordships was that the onus of proving 


the minority was discharged. As the Oudh 
Court had been of opinion ihata certificate 
of guardiansnip is admissible for the 
purpose of proving the age of a minor entered 
therein, this question was epparently not 
raised in the Oudh Court. Counsel before 
their Lordships of the Privy Council also 
did not raise any such question. Their 
Lordships’ judgment indicates that their 
Lordships were resting mainly on the state- 
ment made by the parents of the minors, 
namely, those contained in the deed of gift, 
and the applications for guardianships, and 
not so much on the certificates of guardian- 
ship. Had there been any sentences in the 
judgment of their Lordships to indicate 
that their Lordships considered the certi- 
ficate of guardianship, without the applica- 
tion on whichit was based, to be. itself 
admissible, it would have been our b.unden 
duty to accept this document. We are of 
opinion that the me e fact that the certi- 
ficate of guardianship was referred to by 
their Lordships of the. Privy Council in 
Sadiq Ali Khan's case (1) does not amount to 
‘overruling ihe previous decisious of his 
Court and other High Courts. Wo are 
‘therefore of opinion that until the ruling in 
‘Said-un-Nissa s cuse (2), following an earlier 
ruling of thie Court, is expressly overruled, 
we must rejeci this document, 
*Pags ti 2b A LT Ye] 


helps: the defendant. Standing by 


7&8 

The-last document is á plaint dated 
August 23, ` 1919. -It was filed by tne 
defendant's -certificated guardian, Pala 
Singh, and in para. 2 it was specifically stated 
that Basant Singh was born in 1908, and in 
para. 4,it was further stated that the 
Plaintiff was about one and half years old at 
the time of his adopotion. But curiously 
enough in the heading of the plaint the age 
of Basant Singh was put down as 15 years on 
August 23,1919, which would tally more with 
the-plaintiff's case that he was born in 
1904 rather than with the defendant’s case 
that he was born in 1906. There is, therefore, 
an obvious discrepancy in this very plaint, 
and one of the two statements is incor- 
rect. One helps the plaintiff and the other 
itself 
therefore we cannot consider it asa dccu- 
ment ‘of very great reliability. 
_ We are further of opinion that this doct- 
ment also isnot admissible in evidénce. 


_ Pala Singh was summoned as a witness on 


“behalf of the defendant in the list of 
wilnesses, but he was not produced. There 
is no-eyidence on ‘the record to show that 
he is dead or'that he cannot be conve- 
niently produced. In the absence of such 
evidence, the defendant did not therefore 
lay the foundation for proving this state- 
ment as required by the opening portion of 
s. 32, Evidence Act. 


We must now deal with. the point of 


‘estoppel raised: on behalf'éf the defendant. 


It has been urged ‘very strongly before 
us that it is not now open to the plaintifi's 


counsel to challenge the admissibility: of: 
the documents which were admitted in the 


Court below, inasmuch 


as no such point 
was taken at the trial. 


That there is no 


- reference to. the question of admissibility 


in the judgment ofthe learned Subordi- 
nate Judge admits of no doubt. Weare 
therefore'‘prepared to presume in favour of 
‘the ‘defendant that no question of the 
admissibility of these documents was raised 
at the time of the arguments. 

We find from the order sheet that the 
documentary evidence had been filed by 
the defendant, the plaintiff's Counsel 
specifically stated that he did not admit 
the documents Nos. 1, 2 and 4 on the list. 
They were (1) a copy in the birth register, 
(2) the deed of adoption, and (3) the copy 
of the plaint filed by Basant Singh. The 
defendant attempted to summon -one Lalu 
whose name appears in the entry in the 
birth register, produced Kala Singh, one of 
the attesting ‘witnesses to the deed of adop- 
tion, and also summoned the original plaint 
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of Pala Singh and produceda Vakil to 
prove the signature. This was doneon 

7 June 8,1929. After this the statements of 
the Counsel for the parlies were recorded 
andsigned by them. It is in these words, 
“Vakils for the parties state that copies 
of the documents registered or duly obtain- 
ed and tendered in evidence Ly one parly 
are admitted by the other.” The learned 
Subcrdinate Judge made a note of this 
admission at the foot of the deposition of 
a witness Muhammad Sadiq, Vakil, who 
proved the original plaint of Pala Singh. 
We may furlher note that on the same 
day the Court noted that the defendant's 
Ex. F, G, H and K were taken in evidence. 
Bat the note made therein doesnot 
exactly tally with the admission made by 
the Ccunsel which was signed by them. 
We think that we cannot tie down the 
plaintiff's Counsel to anything more than 
was admitted by him in the statement 
duly signed. He agreed to accept copies 
of allthe documents which were registered . 
or which had keen duly obtained. ‘This 
admission does not relate to any original 
document and particularly not to the 
deed of adoption which had not been ad- 
mitted previously. i 

We areof opinion that when a paty 
admits'`the genuineness of a document,. 
he is bound by his admission and cannot 
be allowed in appeal to go back upon it. ` 
But the question as regards the admissibility, 
of the document would still be open to 
him if there has been no ccntrary admis- 

Slon in éxpress language and no waiver. 
In the cas¢ of a trial by a Jury the omis- 
sion to ‘waive an’ objection’ as to ihe 
admissibility of a document may not be 
allowed to be taken at a later stage becausé 
it would necessitate a re-trial. But the 
position in the case ofa trial by a Judge 
is quite different. We think that an ap- 
pellate Court which has the duty to weigh 
the evidenge on both sides afiesh and tor 
its own satisfaction, is not bound to act 
upon inadmissible evidence merely because 
no objection to its admissibility was taken 
in express terms in the lower Court. In- 
deed we are inclined to think that itis 
our duty to ignore such a documentif we 
are Satisfied that it isnotlegally admissible. 
The learned Advocate for the respondent 
relies «nm thecase of Shahzadi Begam v. 
Secretary of State (7) and particularly on 
the passage in the judgment of their 


7) 34 01039; 341 A194; 


(7) 3 6 OLY 67"; 9 Bom, I 
R 1192; 2 M L T 439 (P O), i 5 
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But there the question of the admissibility 
of the’ document was neither raised in the 
trial Court nor in the appellate Court. 
On the other hand, assuming that it was 


admissible, the respondent’s Counsel was 
trying to challenge the document as a 
forged one. It was attempted to raise the 


question of its admissibility for the first 
time before their Lordships of the Privy 
Council, and accordingly their Lordships 
of the Privy Council observed that they 
are further of opinion that it is now too 
late for the respondent to take an objec- 
tion to the admissibility of a document 
which was received without objection at 
the trial. In the case of A. B. Miller v. 
Babu Madho Das (8) their Lordships of the 
Privy Council remarked that an erroneous 
omission to object to the admission of 
inadmissible testimony didnot make it 
available as a ground of judgment. No 
.doubt there the question had arisen in the 
trial Court itself. But there also, as 
pointed out above, there was no express 
waiver of any such objection on behalf 
ofthe plaintiff, though the judgment in- 
dicated that the point was not pressed 
atthe time of the argument. We think 
that when weighing the evidence we must 
reject what we considered to be legally in- 
admissible. The learned Advocate for the 
respondent also urges thatif the plaintiff 
had taken the objection in the Court below, 

his client might have been able to pro- 
` duce some further evidence in support of 
his case. We would, however, point out 
that the burden of proving the minority 
lay upon the defendant, and he led evi- 
dence in the first instance. The defendant 
was not entitled to assume that the 
evidence which he had led was necessarily 
sufficient and must be accepted by the 
Court. Before he closed his evidence, it was 
his duty to produce all the evidence which 
he thought it was necessary ‘to produce 
and which was available. ‘Their Lordships 
considered the evidence as regards mino- 
rity and then continued.) We must now 
dispose of oneof the points urged on be- 
half of the appellant's Counsel. His con- 
iention is that inasmuch as the Court 
declared the minor to have attained majo- 
rity on April 18, 1925, the order is final 
under s. 48, Guardians and Wards Act, 
(Act VIII of 1890), and is not liable to be 
contested by suit or otherwise. We think 
there is absolutely no force inthis conten- 
(8) 19 A 76; 23 I A 103; 7 Sar. 73(P C). 
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„exclusively to one of weighing 
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tion. Thatsection applies to a case where 
an order has been made under the Act. 
The Act contains no provision for the 
District Judge making an order declar- 
ing that the minor has attained majority. 
On the other hand, s. 40 provides that a 
guardian may apply to the Court to be 
discharged, and if the Court finds that 


-there is sufficient reason for the applica- 


tion it shall discharge him. It does not go 
on to say that the Court shall declare 
the minor to have attained majority in 
case that is the ground of discharge. 

As a matter of fact, under the provisions 
ofs. 41, the powers of the guardian 
automatically cease on the ward ceasing 
to bea minor. No order by the Court 
declaring him to have attained majority is 
required by s. 41. We are therefore of 
opinion that the Court, when it accepted 
the fact that the minor had attained ma- 
jority, did not make any order ‘under - - 
the Act, which would be final and not lia- 
bleto be contested by suit or otherwise. 
We think that it is open tothe defendant 
to show that he had not attained the age 
of majority on that date, in spite of the or- 
ders passed by the Senior Subordinate 
Judge. 

The question therefore resolves itself 
evidence. 
As remarked above, the burden of prov- 
ing his minority on December 1, 1925, lay. 
heavily on the defendant. Apart from the 
ora] evidence, which we have rejected as 
untrustworthy, the only evidence which 
we think can be legally admissible is the 
deed ofadoption, dated July 8, 1907, execut- 
ed by Rani Bishen Kuer, the defendant's 
Its value would have 
been vary greatindeed if there were any 
question as to the date of the adoption and 
if the date were entered in the document. 
The date of the birth of the adopted boy 
as entered in the deed of adoption is not 
equally weighty. It must either have been 
based on what she heard from the boy’s 
parents and relations which is hearsay, 
though it may be admissible on a ques- 
tion of relationship, or she might have 
estimated his age by observing him.. The 
estimate might be tolerably good but can- 
not be exact, On the other hand, there is 
a possibility thatthe age was put down 
by some one responsible for the draft of 
the deed and that she took no objection 
to it. It is important to note that the 
exact date of his birth is not entered in 
it, but only his age “about one and a half 
years old” is entered. It is obviously an 
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approximate estimate. We have already 
noted that she was a pardanashin lady and 
it may be-a question whether an approxi- 
mate estimate entered in a document 
signed by “her is necessarily of great value. 
This evidence has been produced to 
contradict the previous admissions of the 
deferdant and his course of conduct before 
the execution of the security bond in ques- 
tion. More reliable evidence, namely, the 
original application filed by his own father, 
Jwala Singh, for getting himself appointed 
as his guardian, has not been produced; 
nor has bis uncle, who was the next guar- 
dian, Feen produced as a witness; nor bas 
any other relation of his who would have 
special means of knowledge as tothe date 
of his birth been produced. Even the 
documentary evidence produced by the 
defendant, which we haverejected, contains 
discrepancies as regards the exact age. 
` Having regard to all these circumstances, 
--we think that in a case of this kind where 
the defendant is repudiating a registered 
document solemnly executed by him, the 
burden of proving his minority has not 
-been discharged hy him. We_ therefore 
hold that it is not proved that the defendant 
was a minor on December 1,1925, and 
‘that therefore it is not proved that the securi- 
ty bond is void on that ground. (Then 
follows the discussion of evidence as to 
fraud and misrepresentation, and then 
the judgment proceeded). We are there- 
fore clearly of opinion that there is no 
evidence which in any way c.n be said 
‘to be sufficient to prove any fraud prac- 
tised on the defendant which would render 
- the transaction voidable. There are two 
other points which may now be mentioned. 
The defendant's case was that some shops 
and lands had been contracted to be sold 
“ani had been fraudulently excluded from 
the document. The learned Subordinate 
. Judge has not believed this story as regards 
the sale of shops, etc., but has preferred to 
act upon the evidence of the defendant alone 
that a grove has heen wrongly omitted. 
As the document was a registered deed and 
mutation of names followed upon it, and 
there was no written protest made by ihe 
defendant for along time, we are not pre- 
pared to agree with the Court below that 
the defendant’s uncorroborated statement 
by itself is sufficient to prove that a fraud 
:was commitied and that a grove was fraudu- 
lently excluded. . 

The defendant took a further plea in the 
written statement that the. plaintiff was 


bound to pay. the. balance of the previous - 
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encumbrances before the defendant could 
be called upon to pay the amounts left 
in his hands for payment. In the saledeed 
(page 115) the amounts leit in the hands 
of the defendant for payment to the two 
previous creditors are mentioned first, and 
there is a recital at the end that the 
plzintiff would be responsible to get the 
property released. Wethink thy, as these 
recitals stand, it was the duty of the de- 
fendant to pay the specific amounts named 
in the deed in the first instance. This 
conclusion is further supported by the 
circumstance that in the security bond exe- 
cuted hy the defendant in favour of the 
plaintiff there was a ciear stipulation that 
the defendant would pay the ; mount left 
with him by January 10, 1926, and that if 
he failed to pay the said s»mount by the 
date mentioned, then he would be liable to 
pay to the plaintiff damages to the extent 
of Rs. 15,000 in addition to the amount 
aforesaid. In view of ths covenant, we 
fail to see how it could be the duty of the 
plaintiff to pay the unsatisfied balance in 
the first instance. We accordingly see no 
force in this con’ ention. 

As pointed above the learned Judge has 
approached the question of damages from 
a different standpoint altogether. We 
ought therefore to have a clear finding as 
to the amount of damages to which the 
plaintiff is entitled on the supposition that 
the defandant was of age on the date of the 
transaction in | ecember 1925, and that 
theie was no frand committed by the plaint- 
iff upon him which would render the 
transactions voidable. 4 

We accordingly ask the Court below to 
record a fiesh finding on issue No. 4. The 
parties will not be allowed to prcduce any 
further evidence, af no one has teen pre- 
vented from adducing any evidence. Let 
the findings be returned within thee 
months from this date, if possible. The 
usual ten days will be allowed for objections, 

(Their Lordships after receiving the find- 
ing delivered the following judgment): 
order of Reference to a Full Bench 

Sulaiman, C. J. and Young, J.— 
The facts of this case will appear from 
our order dated April 7, 1952, and may 
very briefly be stated as fo'luws: There 
were two simple mortgages in favour of 
Musammat Jamni and Musammat Makh- 
mali respectively, for Rs. 13,500 each on 
three items of properties: (1) a pucca built 
shop; (2) half of a house, and (3) 19 bighas 
odd of zemindari propertyin village Pi]. 
khani, : 


1931 
According to our findings a pre- 
vious transaction between the plaint- 


iff's husband.and the delendant was sub- 
stituted by a fresh transaciion on Decem- 
ber 1, 1925, when three documents were 
executed. One was a sale deed by the 
defendant in favour of the plaintiff under 
which the property previously transferred 
by the latter tothe former was ré-transferred 
by the d®fendant; under the second sale 
deed executed by the plaintiff in favour of 
the defendant she transferred 175 bighas in 
the same village Pilkhani for Rs. 28,000. 
The third document filedis a security bond 
which was executed by the defendant in 
favour of the plaintiff. Under the sale 
deed executed by the plaintiff in faveur of 
the defendant, a sum of Rs. 19,8L0 was left 
inthe hands of the defendant-vendee for 
payment to the two previous mortgagees 
named above. The executant stated that 
she shall be liable to get the said property 
relinquished from the bond. 

Under the security bond executed by the 
defendant in favour of the plaintiff on the 
same date, the defendant agreed that he 
shall pay by January 10, 1926, the sum of 
Rs 19,800 left with him for payment of debts 
due to the, two morigagees, as directed in 
the sale deed and further promised that he 
would raise no objection, and if he failed 
to pay the said amount by the date men- 
tioned, he should be liable to pay to 
Musammat Naima Khatoon the sum of 
Rs. 19,000 as damages in addition to the 
amount aloresaid (ihe word is alawa). 

The security bond provided that in case 
of default in payment, the plaintiff would 
have power to realize the amount aforesaid 
with damages and cosls by the enforcement 
of the hi pothecation lien. Mutation of 
names was effected in favour of the defen- 
cant but it is an admitted fact that the 
defendant did not pay any part of this 

‘amount to the previous mortgageés. It is 
also not disputed ihat up to the date of 
the institution of the suit, the plaintiff had 
not paid any part of the mortgage debt 
hereself, 

The plaintiff brought the present suit 
against the defendant for recovery of 
Rs. 19,800 principal and Rs. 12,000 as 
damages together with interest pendente 
lite and future and costs of the suit. In 
th: body of the plaint, the claim was prin- 
cipally one for damages. The defendant 
resisted the claim on the ground that sale 
deed and the security bond executed by 
him had been obtained from him by fraud 
and mis-representation-and further that he 
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was a minor on the date of the execution 
of these - documents. © He also denied his 
liability to pry any amount to the plain'iff, 

The quesiions of fact, have already been 
disposed of by our previons order As re- 
gards the question of damages. the Court 
below has hell that the plaintiff is entitled 
to damuges represented by the amount of 
interest which has accrued on ths previous 
mortgages onl: to the extent of the sum of 
Rs. 19,800 which had been left in the hands 
of the defendant for payment to the mort- 
gagees for his costs. He has assessed the 
amount at Rs, 8,279-12-0. 

The question that arises before us is 
whether the plaintiff is entitled to a decree 
for refund of the whole or part of the 
amount of Rs. 19,800 left in the hands. of 
the vendee and whether he is entitled to any: 
damages on account of the accrual ofin- - 
terest. It has to be conceded on behalf of 
the plaintiff that up to the time òf the 
institution of the suit she had not incurred | 
any other damage, for instance no part of 
the property in her possession has Passed 
out of her hands, and that she has not had 
to pay tothe mortgagees any part of the 
mortgage debt. It is suggested that a new 
situation has arisen during the pendency 
of the suit. The first question for consi- 
deration, subject to the point having been 
raised in the pleadings is whether if the 
defendant failed to carry out his promise 
as contained in the security bond and did 
not make the payment to the mortgagees, 
the plaint.ff is entitled to recover that 
amount orany part of it from him. The 
second que-tion is whether wi.hout having 
herself paid any amount to thy mortgagees 
and without losing possession of any part of 
her own property, the plaintiff is entitled to 
maintain the suit for damages against the 
defendant on the same ground that owing 
default of 


to the payment on 
his part interest has accrued to. the 
mortgegees on the mortgage debts 


although only a suit by one of the mort- 
gagees to recover the mortgage money hag 
till now been bronght. No sale had taken 
place up to the insitution of the present 
suit. No direct authority has been cited 
before us. In the case of Kuyhukul Til:k 
v. Pitam Singh 9) the observatiuus, are 
in favour of the appellant, but that 
was a case where appaiently tne p. ‘operby 
transferred to the vendee was tree from 
all encumbrances. On the other hand, 


(9) 130 Ind. Oas. 198; A I R 193l All, 99:52 A 
991: (1930) AL J 1524; Ind. Rul, 0193) All. 
246. 


“but 
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there is a case decided by their Lordships 


‘of the Privy Council in Muhammad Saddiq 


Khan v. Muhammad Nasir Ullah Khan (10), 
there the vendor appears to have 
agreed to pay the money dve to the mort- 
gagees and the money left in the hands of 
the mortgagee was to be retained by the 
latter as security, that the property sold 


‘should ke freed from the encumbrances 
upon it, and that they have a gcod title. 
The case of Badri Das v. Jivan Lal (11), 


wasa case of which the facts are more 
similar to the case before us, but there, too, 
the Bench proceeded on the assumption 
that the vendor had to discharge the pre- 
vious mortgages. In.the present case in 
addition to the ordinary statutory liability 
of the vendee to pay to the vendor the 
unpaid purchase money, there was the 
security bond under which the defendant 
undertook to deposit the amount without 
objection by the fixed date and held him- 
self liable to pay Rs. 15,000, by way of 
penalty if he failed to do so. 

An equitable way may perhaps be to 
give the plaintiff a decree fcr a propor- 
tionate amount out of the amount left in 
the hands of the vendee which would re- 
present the burden on the property retained 
by her. Atthe same time it seems very 
doubtful whether the plaintiff can recover 
any amount by way of damages, as in 
point of fact she has not suffered any 
damage and all that has happened is a 
legal liability to pay further interest which 
has accrued. It may also be possible to 
grant the relief in a modified form by 
directing specific performance. No clear 
authority has been cited by Counsel before 
us. We think that the questions raised in 
this appeal are of sufficient importance to 
require an authoritative pronouncement. 
We, accordingly, refer the following ques- 
tion to the Full Bench (1) Whether the 
plaintiff is entitled to any decree for refund 
of whole or part of the amount left in the 
hands of the vendee. (2) Whether she 
is entitled to any decree for damages. (3) 
Whether a decree for specific performance 
can be granted in the case. 

The record will be laid before the Chief 
Justice for the constitution of a Full 
Bench. 

Messrs. K. C. Mukerjee and Mukhtar 
Ahmad forthe Appellant. 

Dr. K. N. Katju, Messrs. K. Verma and 


`- G. S. Pathak, for the Respondent. 


(10) 21. A 223; 26 I A 65; 7 Sar. 472 (P O). 
(11) 15 Ind, Oas. 854; W'A L J 480, 


. BASANT SINGH- 


149 TO 


; Opinion. Z 

Sulaiman, C. J.— For the purposes of 
this reference only a few facts are neces- 
sary. The plaintiff, Musammat Naima 
Khatun, had, on August 21, 1928, executed 
two simple mortgagedeeds for Rs. 13,500 
each in favour of Musammat Jamni and 
Musammat Makhmali, respectively. But the 
whole of the mortgage moneys were not 
paid io her. Under these moastgages a 
shop, half of a house and zemindari pro- 
perty in village Pilkhani were hypothe- 
cated. 

On September 18, 1925, the plaintiff's 
husband executed a sale-deed of a halt. 
sharein village Aghwan Hera for Rs. 35,000, 
in favour of the defendant. This transac- 
tion was substituted by another transaction 
in the form of three documents which were 
executed on December 1, 1925. On this - 
date the defendant sold to the plaintiff the 
share in village Aghwan Hera for Rs. 25,000 
which he had previously purchased from 
the plamntiff's husband. The plaintiff sold 
to the defendant shares in the village 
Pilkhani for Rs. 28,C00 which had been 
previously mortgaged. In the sale deed 
Rs, 8,200, were acknowledged to have 
been received and two sums of Rs. 9,900-- 
each were left in the hands of the vendee 
for payment to the mortgagees of the 
mortgage deeds, dated August 21,1923 (the 
date August 20, is admittedly a mistake 
for the 2Ist). The vendor assured the 
vendee that besides ihe amounts due 
under these mortgage bonds, the property 
was not subject to any other encumbrance. 
On this very date, namely, December 1, 
1925, the defendant executed a security 
bond in favour of the plaintiff agreeing 
to pay the sum of Rs. 19,800 to the previous 
moitgagees by January 10, 1926, and in 
case of failure of payment to be liable to 
pay Rs. 15,600 as damages in addition to 
the aforesaid amount. The actual inter- - 
pretation of this document is a matter of 
controversy, and we shall consider it later. 

Admittedly the defendant did not make- 
any payment to the mortgagees. Indeed, 
he did not even tender the money to them, 
the reason being that he took up the posi- 
tion that he was a minor and also that some 
fraud was committed upon him and that 
accordingly he was not bound by the con- 
tract. These pleas have been overruled by 
the Division Bench. Owing tonon-payment 
the mortgagees brought suits on their 
deeds and obtained decrees against the 
plaintifis for their mortgage debts with 
interest and costs by sale of the properties 


1934 ; 
included in the sale-deed.*in' favour, of the 


defendant and also the other two properties . 


ofthe mortgagor. But up to,the date of 
the institution of the suit, the plaintiff had 


neither made any payment to the mort-- 


gagees nor had any property of hers“*been 
sold under the mortgage decrees It is sug- 
gested that some sule had taken place 
during the pendency of the suit. We are 
not concerred with that at present. ` 

. -On December 1, 1925, when the plaintiff 
left two sums of Rs. 9,900 each for pay- 
ment to Musammat Jamni and Musammat 
Makhmali, the amounts due to them were 
slightly more. It has been calculated that 
even if they had been paid Rs. 9,900 each, 
there would have been Rs. 1,147 and 
Rs. 2,725 still due to them, respectively. 
Tt is on these facts that the following three 
“questions have been referred to the Full 
Bench: (1) Whether the plaintiff is entitl- 
ed to any decree for refund of whole or part 
of the amount left in the hands of the 
vendee. (2) Whether she is entitled to any 
decree for damages. (3) Whether a decree 
for specific performance can be granted in 
this case. . 

< The position would have been simple if 
‘either (a) the properties sold to the vendee 
had not been previously encumbered and 
the vendee had been directed to pay off 
debts which were due exclusively from the 
vendor, or (h) if the previous debts, for 
the payment of which money was left in 
the hands of the vendee, were a charge 
exclusively on the property transferred. 
The complexity of the case before us arises 
because although there were three items 
of properties mortgaged under the previous 
mortgage deeds, to pay off which money 
was left in the hands of the vendee, only 
one of such properties was transferred to 
him. The discharge of the previous mort- 
gages would, therefore, have benefited both 
the-vendor and the vendee. - 

Now, where the previous encumbrances 
area charge exclusively on the property 
transferred to the vendee, the result is that 
only the equity of redemption is sold and 
it is the concern of the vendee whether or 
not to discharge the previous encumbrances. 
In Muhammad Saddiq Khan v. Muhammad’ 
Nasir Ullah Khan (10), part of the purchase 
money was retained by ‘the vendees, but not 
as a mere deposit by the vendor; the money 
was to be retained as security so that the 
property sold should be clear of encumbrances 
and a good title ensured Their Lordships 
of the Privy Council held that the vendees 
were entitled to retain the money until the 
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vendor provided the rest of the: money for 


‘the purpose of freeing the - property from 
-the encumbrances upon it, and. that from 
the nature of the transaction it was not a 


deposit-upon which the vendees would be 
liable to payinterest. Similarly in Izzatun- 
nissa Begam v. Partab Singh (12), the decree- 
holder purchased certain, property at an 
auction sale subject to two prior mortgages, 
but later on as a result of another litigation, 
the mortgages were declared to be inyalid. 
The judgment-debtor-mortgagor brought 
a suit against the decree-holder-purchaser 
for the recovery of the amount due on ihese 
two mortgages. Their Lordships of the 
Privy Council in dismissing the claim laid 
down at p. 589* that: 

“On the saleof property subject to encumbrances 
the vendor gets the prica of his interest whatever it 
may be,- whether the price be settled by. private ` 
bargain or determined by public competition toge- 
ther with an indemnity against the encumbrances 
affecting the land, | The contract of indemnity. may 
be express or implied. lf the purchaser covenants 
with the vendor to pay the encumbrances, it is slill 
nothing more than a contract of indemnity. The 
purchaser takes the property subject to the burden 
attached to it, Ifthe encumbrances turn out to be 
invalid, the vendor has nothing to complain of. He 
has got what he bargained for. His indemnity is 
complete. He cannot pick upthe burthen of which 
the land is relieved and seize it as his own property.” 

Their Lordships held that the purchaser 
was in no sense a trustee for the vendor, 
liable to account for the amount of the 
encumbrance which disappeared and the 
vendor could not participate in any benefit 
which the purchaser might derive from his 
purchase. That was obviously a case where 
the equity of redemption had heen sold 
and the invalidity of the previous mort- 
gages enured to the benefit of the.pur- 
chaser, and the judgment-debtor could not 
possibly claim a refund of, the amount of 
the matgage debts which were consider- 
ed to be invalid. On the other hand, there 
is plenty of authority in support of the 
view that where the property transferred to 
the vendee is free from encumbrance and 
money is left in the hands of the vendee to 
discharge certain debts of the vendor, 
which are not acharge on the property 
sold, the vendor, in case of non-payment, 
is entitled to recover the amount, 
Couris have felt no difficulty in decree- 
ing the claim though there has been 
some divergence of views, as to the 
true basis on which such a claim should 
be decreed. - : < 

(12) 3 Ind Cas, 793; 31 A 583; 261 A £01; 13 O W 
N 1143; 10 CL J 313; GAL J 817; 11 Bom. L R 
1220:6 M L-T 277; 19 M LJ 682(P O}. .. 
“*Page of 31 A—[Ed ] = 
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n Raghunath Rai v. Brijmohan Singh 
a3) Skea money had been left in the hands 
of a second mortgagee to pay off a prior 
encumbrance but he kept the money in his 
pocket, with the result that the prior mort- 
gagee brought a suit against the mortgagor 
for a much larger amount and obtained a 
decree, it was held that the mortgagor was 
entitled to recover the full amount of the 
decree obtained against him by the first 
mortgagee. 

Tn Raghubar Rai v. Jai Rai (14) a Bench 
of this Court held that upon failure to pay 
money due bya vendor to a third party, 
which the vendee agreed to pay without any 
time for payment having been fixed, the 
vendor had a right to sue for the money. 
“The learned Judges quoted English autho- 
tities to show that even before an injury 
was done or damage took place, the vendor 
could bring an action in order that the 
person making the covenant may place 
him ina position to meet the liability he 
had undertaken. The learned Judges held 
that the breach of the covenant, without 
any actual loss, gave a sufficient cause of 
action to the vendor and holding that the 
cause of action had accrued on the date of 
the breach, they actually held the suit to be 
time-barred. [In the course of the judgment 
they observed that one breach of contract 
ean furnish only one cause of action and 
no more and the actual loss when it ac- 
crues is only one of the results of the breach 
and creates no second cause of action. But 
this was purely an obiter dictum and no 
part of the actual decision in the case. 

In Sarju Misra v. Ghulam Husain 
63 Ind. Cas. 87 (15) the Bench 
decreed a claim for damages after 
the mortgagor, who had left money in the 
hands of the mortgagee for payment to 
prior creditors who had not been paid off, 
had actually made the payment himself. 
With regard to Raghubar Rat's case (14) 
they observed that the point whether the 
date on which the actual loss was sustained 
gave the plaintiff a second cause of action 
did not arise in that case and was not de- 
cided. h a f 

In Ram Narain v. Nihal Singh (16) one 
of us, as a single Judge, followed the ruling 
in Raghubar Rai’s case (14) but with regard 
to the question whether, if the transferors 


A W N1901, 14. 
es 14 Ind, Cas. 244, 34 A 429; 9A LJ 


2 63 Ind. Cas. 87 ; 
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themselves paid off, the mortgage money 
and redeemed the property, they might not 
have a fresh‘catise of action to recover the 
amount, pointed out that the observations in 
Raghubar Rai’s case (14) were obiter dicta. 

In Ramanand Bharti v. Sheo Las (17) 
where upon a sale of property part of the 
sale consieration was left with the vendees 
for payment to the vendor's morigagee and 
the sale was pre-empted and gicither the 
vendees nor the pre-emptors paid the ven- 
dor’s mortgagee, it washeld shat the vendor 
could enforce his lien in respect of 
the money remaining unpaid against the 
property in the hands of the pre-emptors. 
The dictum to the contrary in Gurdial Singh 
v. Karam Singh (18) was not accepted as it 
was not necessary for the decision of that 
case. 

In Sheo Pati Singh v. Jagdeo Singh (19) 
decided by a Bench of which one of us was 
a member, it was held that where part of 
the sale consideration is left in the hands of 
the vendee for payment to the. vendor's 
neminee and the amount is not paid as 
directed, there is nothing to prevent the 
vendor changing his mind and recovering 
the amount himself on the ground that not 
having been paid as directed, it is his un- 
paid purchase money and that his suit 
cannot be deemed to be premature because 
he has not paid his own nominee in the first 
instance, 

Similarly in Raghukul Tilak v. Pitam 
Singh (9) another Bench of this Court held 
that it is the duty of the vendee to pay down 
the purchase money to the vendor, or to 
such person as the vendor nominates and the 
fact that the vendor nominates a third 
person to receive the money dces not mean 
that the vendee’s liability to pay to the 
vendor ceased. They held that the third 
person receives and gives a discharge to the 
vendee on behalf of the vendor, and if the 
third person does not receive the money, 
the vendee’s liability does not cease. We 
may also point out that in Raghunath 
Chariar vy. Sadagopa Chariar (20), an 
earlier case of that Court Dora Singh 
Terar v. Arunachelam Chetti (21), was 
followed ard it was held that where prop- 
erty was transferred to another in con- 
sideration of the latter agreeing to pay 

(17) 60 Ind. Cas, 933; A I R 1921 All. 54;43 A 314; 
19 AL. J 58. 

( 8;35 Ind Cas. 289; 38 A 254;14 A LJ 304. 

(19) 124 Ind. Cas. 764: A IR 1931 All. 95; 52 A 
761; Ind. Rul. (1930, All 620; (1930) A L J 114]. 

(20) 12 Ind., Cas 353 35 M 318; (1911) 2MWN 


227; 10 M L T 300; 21M L J 983, 
(21) 23 M 441. i 
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certain sums to thirdspersolisy a suit to 
recover the amount was “maintainable 
without showing that the vendor “was in 
any way dammnified by the -vendee’s 
failure. A 

In Ram Rachya Singh v. Raghunath 
Prasad (2!), it was heid that the vendur 
was entitled to recover the amouns left in 
the hands. of the vendee for payment of 
a previots debt due by the vendor 
although he himself had not paid the 
‘amount, but his brother had done so, and 
that the vendor was not bound to 
show that he was in any way damnified 
by the failure of the vendes to pay the sums 
left with him. 

It now remains to consider the true 

basis of the liability. The rights and 
liabilities of the buyer and the seller are 
“in the absence of a contract to the con- 
trary” regula'ed by the provisions of s. 55, 
Transfer of Property Aci. Ifthere were a 
special contract to the contrary, such a 
contract would override the provisions of 
the section. But the provisions would be 
enforceable where they do not conflict 
with any covenants in the contract of 
sale. 
. But if there is no contract to the con- 
trary, the seller is entitled under s. 99 
(4) (b) to a charge upon the property in 
the hands of the buyer for the 
amount of ‘the purchase money 
remaining unpaid and for interest on such 
amount. Under sub-s. (5) (b) the buyer 
is bound to pay or tender the purchase 
money to the seller or such person as he 
diects: provided that where the property 
is sold free from encumbrances, the buyer 
may retain out of the purchase m ney the 
amount of the encumbrances on the prop- 
erty and shall pay the amount so retained 
to the persons entitled thereto. It follows 
that where property is sold free from 
‘encumbrances and yet there are encumbra- 
nces outstanding on the property, the buyer 
may retain in his hands sufficient amount 
to pay oit the encumbrances, but it is 
his duty to pay the amount so retained 
to the prior encumbrancer. The vendee 
cannot be allowed to retain the amount 
-and neither pay it to the seiler nor to the 
encimbrancer. - 

.Now where property has been transferre 
by a vendor to a vendes and there is a 
direction to the vendee to pay cff a third 
“person, the transaction may be one of any 
of the three following characters; (1) The 


(22) 122 Ind. Cas. 214; AIR 1930 Pat.. 46; 8Pat. 
860; Ind, Rul. (1939) Pat. 196. 
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` maining unpaid, 
‘obviously money belonging to the vendor, 
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amount left in the hands of the vendee 


may bea part of the purchase money 1e- 
in which causa it is 


and if not paid as directed, is still due 
to be paid to tha vendor. (2) Or il may 
amountto a covenant with an undertaking 
to relieve the vendor from his existing 
liability in which case a suit on the cove- 
nant may lie, or (3) It may be .a mere 
promise to perform an act for considera- 
tion or a contract of indemnity in which 
case a suit for damages incurred on the 
breach of the contract would lie under 
s. 125 of the Contract Act; but it must 
be proved that loss has been sustained. 
Where the money left in the hands of 
the vendee is in substanc» a part of the ” 
pureh se money itself, there isa statutory 
‘charge created by 8.55 which is enforéable 
as such. The money is already due to 
the vendor and if not paid as directed, 
can be recovered by enforcement of the 
charge without the vendor being called 
upon to show that as a consequence of a 
breach of any covenant he has suffered 
some other actual damage. Such a suit 
is not of the nature ofa suit for damages. 
on breach of contract at all, but a suit 
for recovery of amount due by enforcement 
of the charge. The position is similar to 
a person who morigages his property, as 
security, for the payment of an amount 
due from him. On a suit for sale to 
recover that amount, it would be no 
defence that the moitgagee has not by 
the non-payment suffered any damage in 
any way. The amount is due and must 
be paid, and if not paid, it can be 1ecover- 
ed without proving any other special 
damage. Ki 
In the second case if there is a` clear’ 
undertaking and the vendee has agreed’ 
to release the vendor either from his 
personal liability to another person or 
release his property from any previous. 
encumbrance, he is bound to fulfil 
his .unde:taking: A suit on the coven- 
ant would lie: Loosmore v. Radford 
(23). Where a date has been 
fixed for payment and that date has ex- 
pired, the suit to enforce the covenant 
may perhaps not strictly be called a suit 
for specific performance of contract, but it 
js certainly :a suit on the covenant tocom- 
pel the vendee to release the vendor from 
his liability which he had undertaken to 
free him from. In order to explain the point 


(23) (1812) 9M & W657; 11 L J Bx. 283; 1 Dowl. 
(x's) 881; 60 R R 853, : 


g 
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we may give an illustration: A money de- 
cree against an owner cf property is in 
execution and he is Mable tobe arrested 
and sent to jail and an ancestral house 
of hisisalso liable to be attached and 
sold. With a view to saving himself from 
the disgrace of being sent to jail and also 
to protect his ancestral house he transfers 
all his other properties io a vendee who 
agrees to pay off the decree by a certain 
date. The vendee fails to pay the amount. 
On a suit brought by the vendor to enforce 
the covenant, it can hardly be a defence 
to say that as the fixed date has expired 
the vendor must now wait till he has been 
arrested and sent to jail and then sue for 
“breach of contract or that he must wait 


” . till his ancestral house had been sold and 


then sue for damages for the loss sustained. 
The vendor is entitled toenforce the co- 
venant and when thereis an immediate 
apprehension of his suffering irreparable 
loss, heis entitled to call upon the vendee 
to make good the payment which he had, 
promised to make. The fixing of the date 
wasfor .the benefit ofthe seller and there 
is no reason why he should not insist 
onthe covenant even afterthe expiry of 
the date. - 

In the thirdcase, where there is a mere 
contract to perform an act or to indemnify 
the promisee a suit for damages of course, 


- « lies only when damage has been suffered. 


But it would be wrong . to suppose that 
time fot a suit for damages for sucha 
_breach of contract would have commenced 
“ torun from the original failure to perform 
` the contract even before any damage was 


Z ‘sustained. The damage caused would 


NG 


undoubtedly givea fresh cause of action 
for a suit for damages which is of a different 
- character froma suit for the enforcement 
~ óf the covenant. We must now consider 
the. terms of the contract between the 
parties. 


_° Jn view of the fact thatin the sale deed 


by Musammat Naima Khatun there is no 
express mention in the body of the docu- 
ment that she herself would haveto make 
any payment to the prior mortgagees, that 
in the endorsement where there is a 
reference to the amounts left in the hands 
of-the vendee for payment tothe mortgagees 
the ‘:recitals for payment are previous to 


“ the recital that the executant would be’ 


responsible to get the property relinquished 
“and the-fact that in the contemporaneous 
security bond there was aspecific date 
mentioned by which the defendant must 
makethe payment to the mortgagees and 
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there was no -réference to any payment 
being made by the. vendor herself, the Bench 


- has inlérpreted these documents to mean 


that it was the duty cf the vendee to make 
the payment to the mortgagees in the first 
instance. Admittedly no tender was made. 
Indeed the vendor has produced the mort- 
gagees inorderto show that they would 
have been prepared to accept the payments 
if they had been made. ° 

The sole question of interpretation before 
us is whether there was any special con- 
tract between the parties under which 
the vendee was liable to pay the amount 
left in his hands to the plaintiff herself if 
he did not pay itto the mortgagees. In 
the security bond (p. 139) the vendee after 
having recited that Rs. 19,800 had been 
left with him for payment of the debts 
due tothe prior mortgagees, stated that 
the vendor for the satisfaction of the fact 
that the vendee should pay the amount 
aforesaid (rupiya mazkur) by January 10, 
1926, demanded security he hypothecated 
his property as security for the same and 
gave it in writing that he should pay the 
aforesaid amount (rupiya mazkur) to the 
mortgagess by January 10, 1926, and that. 
he would . raise no objection and then 


stated :— 

“Jf I fail to pay the said amount (rupiya: mazkur) 
by the date mentioned above I shall be liable to 
pay Musammat Naima Khatun aforesaid Rs, 15,000 
as damages (haria) in addition to the amount 
aforesaid (rupiya mazkur). For default in payment 
Musammat Naima Khatun shall have power to 
realize the amount aforesaid (rupiya mazkur) with 
damages (harja) and costs by enforcement of the 
hypothecation lien and auction sale ofthe property 
given below as alsothe other property of every 
description and the person of me, the executant, in 
any way she may like and 1 shall have no objection 
whatever.” 


From a perusal of the document 
it is quite clear that the sum of 
Rs. 19,:00° has been referred to at several 
places inthis document as “the amount 
aforesaid” (rupiya mazkur) whereas 
thesum of Rs. 15,000 is referred to as 
“damages” (harja). It is also clear that there 
was a special covenant that if the vendee 
failed to pay the amount aforesaid, i. e. 
Rs. 19,800 by the date above-mentioned 
he would be liable to pay to Musammat 
Naima Khatun Rs. 15,000 as damages 
in addition to the amount aforesaid, i.e., 
Rs. 19,800 and that on default, the 
vendor would have power to realise the 
amount aforesaid, 1. e. Rs. 19,800 with 
damages, 4., e. Rs. 15,000 and costs by 
enforcement of the hypothecation. We 
have no doubt in ow minds that on a 
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proper interpretation of=this document 
the defendant-vendee agreed ihat in case 
of default of payment to the prior:mort- 
gagees by the date mentioned he wouid 
be liable to pay to Musammat™ Naima 
Khatun both the amount of damages to the 
extent of Rs. 15,000 as well as the amount 
of Rs. 19,80) which had been left in his 
hands for payment. We are not concerned 
with any hagdship that such an undertaking 
might have involved. If the defendant 
entered into sucha covenant heis liable 
to pay the amount to the vendor, It is no 
defence tosaythat he would not pay 
Rs. 19,800 tothe vendor so long as it is 
not established that the vendor has actual- 
ly suffered damages or sustained any other 
loss. ; 

Such a defence -is of no avail so far as 
the sum of Rs. 19,800 which was part of 
the purchase money is concerned, but 
would have force so far as the sum of 
Rs. 15,000 is involved. This last men- 
tioned sum was in the nature of a penalty 
and under s 74, Contract Act, the vendor 
can recover only the amount of damages 
which shecan prove that shehas in- 
curred up to the maximum of Rs, 15,00". 
an this view of the matter, we hold that 
there was aspecial contract under which the 
vendee agreed to pay to Musammat Naima 
Khatun direct the sum of Rs, 19,800 exclu- 
sive of damages and costs in case he failed 
to pay the amount to the previous mort- 
gagees by January 10, 1926. On this secu- 
rity bond the plaintiff is entitled to maintain 
her suit for recovery of this amount without 
first proving that she herself has had to 
make the payment to the mortgagees. 

We further think that inasmuch as this 
amount of Rs. 19,800, if paid, would have 
gone to free from the encumbrances not 
only the properly transferred to the vendee 
but also the other two properties of the 
vendor, at any rate to a substantial extent, 
it is impossible to hold that the transaclion 
was in the nature of a mere sale of an 
‘equity of redemption. We must hold that 
this sum of Rs. 19,800 which the vendee 
promised to pay under this securily bond 
was the part of the unpaid purchase money, 
Accordingly a suit compelling the defend- 
ants to make the payment would lie. The 
‘Plaintiff's remedy is not restricted to a 
claim for damages for breach cf contract 
only after she has been actually damnified 
by the defendant’s failure. ahs 

Mr. Mukerji, Counsel for the plaintiff, has 
however consented that the defendant may 
be called upon only to pay the amount with 
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interest and costs in Court to the credit of 
the previous mortgagees, and that she 
should get only the surplus that remains 


after the mortgagees have been paid off ` 


and the property transfered to the vendee 
completely freed from the charge. He has 
furiher agreed that even any other previous 
encumbrances that might be discovered 
should be discharged out of the money de- 
posited by the defendant before any pay- 
ment is made to the plaintiff: This is a 
very fair request which we are glad to ac- 
cede to. A ao 
Our answers tothe questions referred to 
us are therefore as follows: (1) The plaint- 
if is entitled toa decree for refand of the 
whole of the amount left in the hands of 
the vendee together with interest at the rate 
running “in the mortgage debts. But in 
view of the consent of the plaintiff's Counsel 
the amount should be deposited in 
Court for payment of the previous encum- 
brances in the first instance. (2) She is 
not entitled to any decree for damages, 
without proving the extent of the damages 
actually incurred hy her. (3) No decree for 
the specific performance of the original 
contract as it stood can be made in this case, 
but the plaintiff can compel the defendant 
to pay the amount in order to release her 
other properties from liability even though 
she may not yet have suffered actual loss, 


D.. Order accordingly. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 936. of 1930 
h Connected with . 
Second Civil Appeal No. 967 of 
March 12, 1934 
SULAIMAN, O. J., AND MUKERJI, J.. | 
SHEO RAJ CHAMAR AND ANOTHER -— _ 
PLAINTIFFS —APP&LLANTS < 


z 4 $ TETSUS aaee 2: 
MUDEER KHAN alias MUNEER KHAN 
AND OTHERS — DEFENDANTS — RESPONDENTS 
' Easemenis Act (V of 1882), s, 18—Right to bury 
dead bodies— Whether an easement—Origin of right 
peaceful- Dedication or lost grant, if can be pre- 
sumed—Right, if a license—Interpretation of 
Statutes—Definition— Practice—Appeal —New -point 
if can be taken. ee cz 

A right to bury a dead body is 
edsemeni as contemplated by the Easements Act. 
and the right cannot be acquired by Prescription: 
the rightto bury a dead body carries with iba 
right to see that the land under which the dead 
body is buried is kept saered ahd is not trampled 
upon or is otherwise subjected to sn act’. of 
sacrilege But ifthe origin of the right was” peace- 
ful, either a dedication on the part of the then 
owners or agrant‘on their part, the origin of which 
is lost in antiquity, may be presumed, Gopal 
Krishna Sil v. Abdul Samad Chaudhuri (1), Mangat 


not a right of 


1926 "+" 
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Ram v. Siragul Hassan 
Shivlingappa (3), relied on. 
ler Sulaiman, C J.— Section 1€, Easements Act, re- 
coguizes en eatement which is established by lccal 
custom, but the right must be an easement. The 
mere fact that it is a customary right would noś 
make it case to be an easement. lf the right to 
bury is not an easement, then it can be a license 
coupled with a graut, The right to burythe dead 
cannot be amere license; for from its very nature 
the permission is irrevocable, An owner of land 
cannot permit a coryse to be buried and then later 
on ask that the grave should be excavated and the 
corpse removed If the permission from the very 


(2) and Mohidin v 


beginning is irrevocable, it cannot be a mere 
license. It must necessarily be a license ccuyled 
with:-a transfer, that ja to say, a grant, Jf the 


right implies that tbe space should not be used by 
the original owncr for any purposes whateoever, 
then the spct must be taken to Le gifted or grant- 
‘ed or, at any rate, . dedicated or consecrated for 
burial purposes. The ownerehip of tbe zeminder 
would, in such a case, cease qua that spot 

The question whether a plot of land is a grave- 
yard or not is primarily a question of fact. Inthe 
cise of a plot covered by recent graves the burden 
is undoubtedly onthe person whe alleges that it 
is a graveyard, to establish how the grant was made. 
But in cases where a graveyard hes existed from 
time immem rial or foravery long time, there can be 
a presumption of a lost grant. Jt is open toa 
Court to infer from circumstances that aplot of 
land covered by graves, which has been used as a 
graveyard, is in fact a graveyard and had been set 
apart as such by the original owners and made & 
consecrated ground even though a registered docu- 
ment is not now f«rthecming 

Where a term has been defined by statute, the 
question is not whether a particular category bas 
been recognized ‘before. but whether it comes within 
the scope of that definition, The definition must 
be deemed to be exhaustive; indeed, the very ob- 
ject of defining aterm is to admit that no exhats- 
tive list can be laid down. The Easements Act is 
both a consclidating and amending Act. The defini- 
tion in s. 4 is perfectly wide and would cover any 
right to do a thing on another's land It, therefore, 
does not follow that nothing which was not re- 
.- cognized tobe an easement under the Ccmmcn Law 

can be an easement under the Act. What rights 
. can be acquired would depend upon Iccal conditiors 
and requirements: |p. 800, cols. ! & Pl : 

Any new point of law may be taken in appeal 
game may ‘be fairiy~ urged on the facts 
admitted by the parties orfound by the Court. [p. 
799, col. 1.) i 

S.C. A. froma decision of the Second 


Additional Distiict Judge, Gorakhpur, 
dated March 18, 1930. 


Mr. Harbans Sahat, for the Appellants. 
Dr. M. Waliullah, for the Respendents. 


Mukerji, d.—Theee two Appeals Nos. 936 
and 9.1 anse out of the same suit bruught 
by the appellants to obtain a declaration 
that certain p:ots .of land described by 
their numbers 
occupancy holdings of the plaintifis and 
that the defendants had no right to bury 
corpses therein and to obtain an injunction 
and damages. The defence was that the 
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defendants were concerned only with one 
of ihe several plotsin suit, namely, with - 
plot No. 770 and that they had been burying 
the dead bodies of members of their family 
on the plot for a very long time. 

The Court of first instance held that the 
plaintiffs had no cause of action in respect 
of plots other than the plot No. 770; that the 
deendants buried the dead persons of 
their family onthe land No. 770 as mere 
licensees of the landholder an@ plaintiffs, 
who claimed under the lIandholder and 
that, therefore, the defendants were not 
entitled to bury dead bodies in future 
as the plaintiffs objected to such a conduct 
on the defendants’ part. The Court accord- 
ingly dismissed the suit with respect -to 
the plot other than plot No. 770 and grant- 
ed aninjunction against the defendants ` 
against burying dead bodies in future. 
The rest of the claim. was dismissed and 
the parties were directed to pay their own 
costs. 

Boththe parties appealed. The plaint- 
iffs’ appeal was dismissed, the defendants’ 
was allowed andthe suit was dismissed 
with costs thrcughout. 

The learned Judge of the lower Appellate 
Court found that the défendanis had 
been burying dead bedies in lot No. 770 
for more thar 30 years. The learned 
Judge, however, did not specify what righis 
under the law the defendants had acquired - 
by burying fora long’ time dead bodies in 
plot No. 77v. 

The plaintiffs have filed two appeals in 
view of the fact that there were two appeals 
in the Court below. 

It has been contended on behalf of the 
plaintiffs that at the most the defendants 
were licensees and they were not entitled 
to bury dead bodies in future. 

The defendants are three in number. 
They do nct claim their right to bury 
dead bodies asa-matter of custom enjoyed 
by their ccmmunity at large, they cconnne 
the right claimed to themselves 
alone. , 

The land has been found to belong to the 
zamindar and ithas heen found that the 
plaintiffs are :ecordedas tenants therecf, 


Indeed according!o documentary evidence 


they were sub-ienants ior a long time 
and then they acquired rights as piincipal | 
tenants. In the circumstances, unless the 
defendants can establish a right re- 
cognised by law which would enable them 
ło continue to bury dead ‚bodies in plot 
No. 770, the suit as to injunciion must 
succeed, oy, tS 
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Atthe Bar the only question argued was 
whether the defendants had acquired a 
right-of easement by prescription. 

‘Lhereappear to be good many difficulties 
in the way of assertion of a claim of right 
of easement saidto have been acquired 
by prescription on the part of the defend- 
ants. The defendants reside in a village 
called Maharkol between which and the 
village Dabauli, in which the plot No. 770 
is situated, there flows a stream of water. 
The defendants allege in their written 
statement that during the rainy season 
most of the lands in their village are sub- 
merged and then alone they resort to plot 
No, 770 in village Dabaulifor the purposes 
of burying dead Lodies, 

An easement is defined under the Ease- 
ments Act, 1882, as aright which the owner 
oroccupier of a certain land possesses as 
such for the beneficial enjoyment of that 
land to do or continue to do something 
upon certain oiher land not his own. It can 
hardly be said that it is necessary to bury 
dead bodies in plaintiffs’ land in order that 
the plaintiffs may enjoy their residential 
house. The man who diesand is buried, 
cannot be said to have possessed a right 

.to be buried, for the enjoyment of his 
house. If it be said that the right is held 
by the survivors, even then it is difficult 

_. to say that the right is necessary for the 

` enjoyment of the residential house by those 
survivors, 

In this view a right to bury a dead body 
is not aright of easement as contemplated 
by the Easements Act. This view was 
taken in several cases, see for example, 
Gopal Krishna Sil v. Abdul Samad Chaw- 
dhuri, 66 Ind. Cas. 640 (1) which. was 
followed in Mangat Ram v. Siraj-ul-Hassan 
78 Ind. Cas. 152 (2) and other subse- 
quent cases in the Lehore Court and in 
Bombay in the case of Mohidin v. Shivling- 
appa (3). Nota single case has been cited 
where a private right of easement to bury 
adead body on another person’s land has 

“been recognised by a Court of Law. Then 
even ifit were conceded that the right to 
-bury a dead body on another person’s land 
-may be treated asaright of easement, it 
cannot be acquired by prescription. It 
may be acquired by grant orcustom but 
inet by prescription. Section 17 of. the 
Easements Act Jays down that a right, 
which would tend to the total destruction 


(1) 66 Ind, Cas. 640; 310 LJ 319. 
(2) 78 Ind Cas. 152; 6 Lah. L J 1<0; 


Lah 492, . 
(3) 23 B 666; 1 Bom: L R 170. 
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of the subject of thé right cannot be 
acquiied by prescription. The expression 
“toral destruction” has been interpreted 
jadicially as meaning not the physical 
destruction of the dominant heritage 
but such user of it as would make it 
totally unfit for the owner's use. An ease- 
ment has always been described asa 
fractional user of property leaving the 
remaining user of the property with the 
owner. In Lal Bahadur v. Rameshwar 
Dayal (4) it washeld that a claim to drive 
cattle to pasture through defendant's 
waste lands not by any preséribed or 
definite route, but generally and promis- 
cuously over the entire waste lands, 
could not be acquired by prescription. 
Similar cases are to be found in the books. 
If the defendants be permitted to bury 


- dead bodies on the land No. 770, the portion 


of the land under which the dead body is 
actually buried, would be unfit for cultiva- 
tion by the plaintiffs, and in course of time 
the whols of the land may be covered with 
graves so that it would become entirely 
unfit for plaintiffs’ use. The right to bury 
a dead body carries with ita right to see 
that the land under which the dead body 
is buried iskept sacred and is not tram pled 
upon or is otherwise subjected to an act 
of sacrilege. This view was accepted in 
the case of Ram Rao Narayan v. Rustam 
Khan (5). ' 

It follows, therefore, that the defendants 


-are not entitled tocontinue to bury dead 


bodies on the plot in dispute, by virtue of 
any right of easement. i 

There is, however, another aspect of the 
case and Ít is this. Can we infer any lost 
grant from the fact found that the defend- 
ants have been burying the dead of their 
family on the land in dispute without 
any let or hindrance for the last 30 years 
or more ? 

It hasbeen held by the Privy Council 
that any new point of law may be taken 
in appeal if the same may fairly be 
urged on the facts admitted by the parties 
or found by the Court. Indeed their 
Lordships allowed in one case a néw point 
of law to be urged before them for the 
first time. f 

The defendants, in their written state- 


-ment did not state how they acquired the 


right to bury the bodies of their relatives 
onthe land in dispute (No. Viv). Pro- 
bably they never knew how the right arose 
ifit really be old and so old that ihe 


(4) 60 Ind. Cas, 990; 43 A 345; 19 A-L J. 196 
(5) 26 B 198, | 
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origin of thé right is lost in antiquity. 
‘The finding that they have been using the 
land for at least 30 years supports their 
contention. It is nobody's case that the 
practice arose out of sheer force. If, 
indeed it did, the defendants have acquir- 
ed a right by sheer adverse possession held 
and maintained for morethan 12 years. 
The advere possession to be effective 
need not be for tke full proprietary right. 
If theorigin was peaceful, es we must 
assume it was inthe present case,we may 
and indeed must presume either a dedication 
onthe part of the then owners or a grant 
on their part, the origin of which is lost in 
antiquity. In this view the decision of the 
Court below is right, though the learned 
Judge has not given any principle of law 
on which it is based. : 
The whole troublein this case to my 
mind hasarisen from the fact that the 
learned Counsel for the defendants in this 
litigation have failed to appreciate the 
true basis on which the defendants’ right 
may be based. The defendants do not 
know thelaw. Waving no definite know- 
ledge as tothe origin of their rights, they 
contented themselves with a bare state- 
mentof the facts. It was for their Counsel 
to suggest tothe Court the legal basis, 
if any, of their right. Iam, therefore, of 
opinion that if the plea as to acquisition 
of the right on the basis of casement should 


fail, it isopen to usto find the true basis. 


and to apply it. i 
The result. is that the appeals of the 
plaintiffs should fail and they should be 
dismissed with costs. 
In form there are, as already stated inthe 


«beginning of this judgment, two appeals 


before us by the plaintiffs because there 
were two appeals before the lower Court. 
The plaintiffs appeal, theirs failed and the 
defendants’ succeeded. I would dismiss 
both the appeals of the plaintifs, in this 
Court; and with costs. 

Sulaiman, C. -J.— As the questions- of 
law raised in this case are of some import- 
ance, I should like to add a few words. 

I do not think that it is correct to say, 
as has been said in some Calcutta cases, 
that a new category of easement cannot ke 
recognized by law. When there is no 
statutory definition of a term, it may be 
that new categories are difficult to recog- 
nize. Yor instance, this is so in the case of 
“Public Poliéy.” But where a term has 
been defined by ‘statute, the question is 
not whether a particular category has been 
recognized beiore, but whether it comes 
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‘local custom is-still an easement. 


- Easements Act so as to 
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within the scope of that definition. The . 
definition must be deemed to be exhaus- 
tive; indeed; the very object of défining a 
term is to admit that no exhaustive list can 
be laid down. The Easements Act is 
both a consolidating and amending Act. 
The definition in s. 4 is perfectly wide 
and would cover any right to do a thing 
on another's land. It, therefore, does not 
follow that nothing which was not recogniz- 
ed to be an easement under the Common 
Law can be an easement under the Act. 
What rights can be acquired would depend 


-upon local conditions and requirements. 


Things like the right to take wood for fuel 
purposes in Garhwal forests, to dry cow- 
dung cakes on another's wall in these 
Provinces, to use another's land for mar- 
riage parties or even the right of privacy 
ofa house, may possibly be acquired in 
India, although they may never have been 
heard of in England. ~ ; 

The right of burial as a customary right 
is recognized in numerous rulings.: Mohan 
Lal v. Nur Ahmad (6) followed an, Maung 


Shwe Kye v. Maung Po Tha “(7). Now 


.s. 18, recognizes an easemeht which is 


established by local custom, but the right 
must be an easement. The mere fact 
that it is a customary right would not 
make it cease to be an easement, The 
right acquired unders. 18, in virtue of a 
Tf, there- ` 
fore, the right to bury the dead can be 


“an easement, if existing in favour of a 


largé community, so as to be;the subject of 


-a local custom, then I do not see why a simi- 


lar right cannot be an easement if claimed 
by a family or an individual. There is no 
reason why the same right should be an 
easement when established by custcm, 
but cannot be an easement when acquired 
by individuals. Such a right would vest 
in the survivors and would be the ‘right of 
burying the dead hodies of the members of 
their family who die. ‘They cannot enjoy 
iheir residential houges if the dead .bodies 
are left there torot. Ifthe right of burying’ 
the dead is acquired in a limited way, for 
instance, the right to bury dead . bodies 
underneath the ground, allowing the sur- 
face to be cultivated, it is difficult to say 
that the exercise of such right would neces- 
sarily tend to the total destruction of ` the 
property within the meaning of s. 17 of thè 
make it incapable 
cf acquisition. The third paragraph of 

(6) 1869) N WPHOR 202 

(7) 76 Ind. Cas. 5828; AIR 


j 1924 Rang. 6l; 2 Bur. L 
186; 1 R 702. a i 
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s. 15 is very wide and applies to “any other 
easement”. 

There are no doubt cases of the Calcutta 
and Lahore High Courts in which it has 
been held that the right to bury the dead 
cannot be an easement; whereas it has 
certainly been held in Bombay that the 
right of burial, if not an easement, is a 
customary right which, being confined to 
a limited glass of persons and a limited 
area of land, was sufficiently certain and 
reasonable to be recognized as a valid, 
legalcustom: Mohidin v. Ahiulingappa (3). 
Piggot, J. in Mathura Prasad v. Karim 
Bakhsh (8), followed this ruling and held 
that there beimg no dominant heritage, 
such a right was not an easement, but ‘a 

~ customary right in the nature of an ease- 
ment” and could be enforced. It may, 
however, be argued that if such a right is 
exercised by residents of a village, their 
lands may constitute a dominant heiitage. 

But it is not necessary for me to com- 
mit myself, finally to the view that the 
right. tobiry dead bodies is an easement. 
Ifthe right is not an easement, then it can 
be a license coupled with a grant. The 
right to bury the dead cannot be a mere 
license ; for fromits very nature the permis- 
sion is irrevocable: An owner of land 
cannot permit a corpse tobe buried and 
then later on ask that the grave should be 
excavated and the corpsé removed. If the 
permission from the very beginning is irre- 
voeable, it cannot’ be a mere license. It 
must necessarily. be a license coupled with 
a transfer, that is to say, a grant. If the 
right implies that the space should not be 
used by the original owner for any pur- 
poses whatsoever, then the spot must be 
taken to be gifted or granted or; ,at any 
rate, dedicated or consecrated for burial 
purposes. The ownership of the zemindar 
would, in such’ a’ case, cease qua that spot. 

In the same way.a plot of land can be 
set apart as a graveyard, It is not neces- 
sary that the whole of it should be filled 

“up by graves. Indeed, if it is to be a 
graveyard, spaces must be left in between 
for further graves to be dug. It would not 
be correct to say thatonly those parts of 
such a plot which are actually occupied by 
graves are consecrated, and the rest is 
private property. The mere fact that some 
spaces are not yet occupied by graves would 
not make it any the less dedicated land if 
the whole of it has been actually set apart 
as a graveyard. | i 

Their Lordships of the Privy Council in 

(8) 31 Ind, Oas, 805; 13 A L J 1094, tas 
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Court of. Wards v. Hlahi’ Bakhsh (9); 
have laid down that land can by user, 
even though not by dedication, become 
waqf. This case was naturally followed in 
Ram Singh v. Ali Bakhsh 95 Ind. Oas. 458, 
Narayan v. 
Rustam Khan (5). . f 

The question whether a plot of land is 
a graveyard or not is primarily a question 
of fact. In the case of a plot covered by 
recent graves the burden is undoubtedly on 
the person who alleges that it is a grave- 
yard, to establish how the grant was made. 
But in cases where a graveyard has existed 
from time immemorial or for a very long 
time, there can be a presumption of a lost 
grant. Jt isopen to a Court to infer from 
circumstances that a plot of land covered 
by graves, which has been used as a: 
graveyard, is in fact.a graveyard, and had 
been set apart as such by the original 
owners and made a consecrated ground 
even though a registered document is not 
now forthcoming. 

If Muslims or Christians, who bury their 
dead bodies in the ground, are allowed to 
settle in villages, there is nothing impro- 
bable in the zemindar allowing them a 
piece of ground for burying their dead. 
To Muslims and Christians, a graveyard is 
just as much a necessity, as a burning ghat 
would be for the Hindu community. If a 
place has been used as a graveyard or a 
burning ghat for a sufficiently long time, 
there should be a presumption that it is 
dedicated property, and the grant is irre- 
vocable. ` j 

In the present suit the defence was that 
the defendants’ graveyard had been exist-, - 
ing in the plot in dispute for a very long 
time and that the "graveyard had been. 
established there for burying dead bodies. 
in the rainy season when their own mahal 
iscovered with water. The Commissioner's 
report indicated that at all the places. 
selected at random, which they got dug up, 
traces of graves were found.in the form of 
bones, skulls or rotten planks and timber. 
The oral evidence of the defendant Munir 
Khan and his witnesses, Gulab Khan and 
Ryasat Khan was to the effect that the plot 
is a kabristan (graveyard). The Appellate 
Court, as a judge of facts, has remarked. 
that : 


“ Taking all the above facts into consideration I see 


: (9) 17 Iad. Oas. 744; 11 A L-J 265; 1 PWR 
1913; 13 ML T 318; (1913) M- -W N 270; 170 LJ 
360; 27 P R 1913; 63 P LE R 1913: 4u O 297; 15 
Bom. L R 436; 25 ML J61; 4014 18 (P O). 

(10) 95 Ind, Oas,458. . 
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no reason whatever why the evidence of the defend- 
ants’ witnesses to the effect that plot No. 770 has 


been used asa graveyard for more than thi 
should not be believed” epee 


and has held accordingly. The 
period of “more than 30 years” shows 
that 30 years is the minimum period and 
not the maximum period. The mere fact 
that it is now ploughed over and the graves 
have been levelled to the ground, and that 
kharif crops have been grown upon, it 
would not make it any the less a grave- 
yard ; nor do these circumstances make it 
impossible for ihe plot to be a graveyard. 
I would, therefore, accept the finding of 


the lower Appellate Court and dismiss the 
appeals. 


By the Court.—The appeals are dis- 
missed with costs, 


N. Appeals dismissed. 


tamanan 


ALLAHABAD HIGH COURT 
Stamp Reference in Second Civil Appeal 
No. 989 of 1931 
August 29, 1933 
NIAMATULLAH AND RAOBAPAL SINGH, JJ. 
ABDUL SAMAD KHAN-— PLAINTIFE— 
APPELLANT 

i VETSUS 
ANJUMAN ISLAMIA, GORAKHPUR, 
THROUGH ABDUL MAJID KHAN 

AND ANOTRER— DETENDANTS— RESPONDENTS 

Allahabad High Court Rules, Chap. 111, r. 11— 
Court Fees Act (VII of 1870), s 5, Sch. II, Art.17 
(iv)—Final decision of Taxing Master—What is 
—Power of the High Court to interfere with the 
orders of the Taxing Master—Declaratory suit—No 
consequential relief—Court-fee payable. 

Plaintiff brought a suit for a declaration that a 
certain deed of gift is illegal and ineffectual as 
against him and that the defendant has no 1ight to 
interfere with the possession of the plaintiff. He 
paid court-fee be Rs, ey for two declarations on plaint 
on memorandum of appeal in lower A 3 
Court, and also in that of High Court. e 
tion was taken till the Taxing Officer informed the 
Counsel for plaintiff about thé deficiency, as accord- 
ing to him, ad valorem court-fee was required. 
After the expiry of the time limit another Advocate 
made an application pointing out that the Stamp Re- 
porter's view as regards the court-fee payable in 
the case was erroneous. The Taxing Officer recorded 
an order „declining “to enter into the merits. of the 
objection " The deficiency in the court-fee not havine 
been made good in terms of the Stamp Reporter's 
report, the case was laid before the High Court: 

Held, that r. 11, Chap. lII of the Rules 
of the Allahabad High Court operated as a 
bar against the appellant, but it could not pre- 
vent the Court from. entering into the question 
of the sufficiency ofthe. ccurt-fee. If a difference 
of opinion had “arisén, between the appellant’s 
Advocate and the Stamp:Reporter, and the matter had 
been laid before the Taxing Officer, whose decision 
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is final under s. 5 of the; Court Fees Act, the 
position would have been different In the” case, 
no occasion arose for the Taxing Officer to decide the 
question on its merits, and there was no “decision 
thereon” by the Taxing Officer. The Taxing Officer's 
order could not be considered to be a decision under 
s.5, Court Fees Act, as he expressly ‘declined’ to 
enter into the merits of the objection. It was 
therefore open to the High Court to decide whether 
the Stamp Reporter's report on the question of court- 
fee was correct. The plaintiff claimed no morethan 
a declaration If he might and ought tqghave claimed 
any furtheror consequential relief and had omitted 
to do so, he may have offended against the provisions 
of s.42 of the Specific Relief Act, but for all pur- 
poses of the Court Fees Act, the Court has to consider 
merely the relief actually claimed by the plaintiff 
and not the relief which he ought to have claimed. 
Sufficient court-fee was paid by the plaintiff in all 
the three Courts, and there is no deficiency to be 
made good. Kallu Ram v. Babu Lal (3), distin- 
guished, Lakshmi Narain Rai v. Dip Narain Rai ~- 
(4) and Sri Krishna Chandra v. Mababir Prasad (5), 
relied on. 

Under r. 11, Chap. III of the Rules of High Court, 
the Stamp Reporter's report should be contested with- 
in three weeks, and in default, the accuracy of the 
report isnot liable to be subsequently contested. If 
the report is contested within the aforesaid time, . 
the’case should be laid before the Taxing Officer, 
Nee decision would be final under s. 5, Court Fees 

ct. 

S. R. in S. ©. A. from the decision of the 
Additional Subordinate Judge, Gorakhpur, 
dated March 20, 1951. ; 

Messrs. Haribans Sahai and Jawahar 
Lal, for the Appellant. 


Judgment.—This. case has been laid 
before us for orders on the plaintiff-ap- 
pellant failing to make good an alleged 
deficiency in the Court-fees paid -by him 
on the plaint in the trial Court on his 
memorandum of appeal in the lower Appel- 
late Court and on his memorandum of 
appeal presented in this Court. 


The suit was for a declaration that a 

“deed of gift or endowment, dated October 14, 
1925, apparently executed by Mirza Wazir. Ali 
Beg in favour of defendant No. 1 in respect of 
the house... is illegal and ineffectual as against 
the plaintiff and that the defendants have no 
right to interfere with the possession of the plaintiffs.” 


A court-fee of Rs. 20 was paid-in the 
trial Court, as the relief sought was sup- 
posed to involve two declarations. . The ° 
suit was valued at Rs. 2,000.. No ques- 
tion as to court-fee arose in the trial 
Court. The suit was dismissed. on. the 
merits. An appeal-to the lower Appellate 
Court was also dismissed. In that Court 
also a fee of Rs. 20-was paid and no 
question regarding its sufficiency was 
raised. A second appeal was filed in this 
Court as far back as July 6, 1931, on 
a court-fee of Rs. 20. No objection seems 
to have) been taken to the sufficiency of, 
the court-fee till comparatively recently 
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when the Stamp Reporter made a note 
on November 4, 1932, after lhe paper 
book was ready, that ad valorem court-fee 
should have been paid on the plaint, on the 
memorandum of appeal in the lower Appel- 
late Court and on the memorandum of 
appeal in this Court. According to him there 
was a total deficiency of Rs. 315 after 
making allowance for the Rs. 20 paid 
in each ofethe three Courts. The Stamp 
Reporters report was shown to Mr. 
Haribans Sahai, Advocate of the appellant, 
on .November 8, 1932, when he affixed 
his signature in token of having seen the 
report. Under r. 11, Chap. III of the 
Rules of this Court, the Stamp Reporter's 
report should be contested within three 
weeks, and in default, the accuracy of the 
Teport is not liable to be subsequently con- 
tested. -If the report had been contested 
within the aforesaid time, the case would 
have been laid before the Taxing Officer, 
whose decision ‘would have been final 
under 675, Court Fees Act. It is open 
to question whether the Taxing Officer's 
decision which is final sofar as court-fee 
payable on the memorandum of appeal 


in this Court is concerned or is equally 
so in respect of the court-fee payable 
in the trial Court and in the lower 


Appellate Court. Inthe view of the case 
we are inclined to take, this question does 
not fall to be decided. 

By an order, dated December 7, 1932, 
passed by a learned Single Judge of 
this Court, three months’ time was allow- 
ed to the appellant to make good the 
deficiency. Two months’ further time was 
allowed on March 8, 1933, but no pay- 
ment ‘was made. On March 30, 1933, 
Mr. Jawahar Lal, another Advocate, made 
an application pointing out that the 
Stamp Reporters view as regards the 
court-fee payable inthe case was errone- 
ous. It is significant that this application 


was not made by Mr. Haribans Sahai,. 


who had affixed his signature to the 
report of the Stamp Reporter on November 
8, 1932, though it was Mr. Haribans Sahai 
who appeared before us to argue the 
case. It my be that the application 
was made by Mr. Jawahar Lal, and not 
by Mr. Haribans Sahai, in view of the 
language of r. 11, Chap. III, of the 
Rules of this Court, which provide that 

“If such note (note of dissent by the Advocate 
on the Stamp Reporter's report) is not made within 
‘such time (three weeks), it shall not be open to 
such Advocate or Attorney to dispute the accuracy of 
the report.” . 

“The phraseology of the section makes 
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it arguable that. the disability imposed 
by the rule applies to the “Advocate or 
Attorney” who had received notice of the 
Stamp Reporter's report and omitted to 
question it within three weeks, and that it 
does not prevent the litigant himself or 
any other Advocate ‘from subsequently 
questioning it. It isneedless to say that 
such was never the intention of the framers 
of the rule, though the rule as it stands 
lends countenance to that contention. On 
this point again, we do not propose to 
express any decisive opinion, as the case 
can be disposed of on broader grounds. 
On Mr. Jawahar Lal's application above 
referred to, the Taxing Officer (the Regis- 
trar of this Court), referring to ths various 
extensions of time granted by the Court, 
recorded an order declining “to enter into 
the merits of the objection.” The defi- 
ciency in the court-fee not having been 
made good in terms of the Stamp Reporter's 
report, the case was laid before us for 
orders. If we hold, and if it is permis- 
sible for us to hold, that the court-fee 
paid on the memorandum of appeal in 
this Court was insufficient, the appeal is 
to be rejected, unless we grant a further 
extension. But two questions arise for our 
consideration : 

(1) Whether it is open to us to rule, 
contrary to .the report of the Stamp Repor- 
ter, that the court-fee paid by the plaintiff- 
appellantiwas sufficient, and 

(2) Whether the court-fee paid by the 
plaintiff-appellant in the three Courts, 
specially on his memorandum of appeal 
in this Court, was, in fact, sufficient. 

We assume, for the purposes of this 
case, that it isnot open to the appellant 
or any of his Advocates to question the 
accuracy of the report of the Stamp. 
Reporter in view of r. 11, Chap. III of 
the Rules of this Court. There is, how- 
ever, no rule of law which prevents the 
Court from overruling the view expressed 
by the Stamp Reporter. Rule 11, Chap. 
III, of the Rules of this Court . operates. 
as a bar against the appellant, but it 
cannot prevent the Court from entering. 
into the question of the sufficiency of the 
court-fee. If a. difference of opinion 
the appellant's Ad- 
vocate and the Stamp Reporter, when 
the latter recorded hisnote on Novem- 
ber 4, 1932, and the matter.had been laid 
before the Taxing Officer whose decision 
is final under s. 5 of thes@ourt Fees Act, 
the position would havé been different, 
The Taxing Officer’s decision, at any rate, 
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regarding the court-fee paid in this 
Court, would have been final. This has 
been held in a number of cases, see 
for example, Balkaran Rai v. Gobind 
Nath (1) and Kunwar Karan Singh v. 
Gopal Rai (2). In the case before us, 
however, no occasion arose for the Taxing 
Officer to decide the question on its merits, 
and there is no “decision thereon” by the 
Taxing Officer before us. The Taxing 
Officer's order of April 20, 1933, above 
referred to, cannot be,¢onsidered to be a 
decision under s. 5, Court Fees Act, as he 
expressly ‘declined’ to énter into the merits 
of the objection’, We entertain no doubt 
thats. 5, Comt Fees Act, contemplates a 
decision of the Taxing Officer on the merits 
of the question. It provides that 

“on a difference arising between the cificer whose 
duty it is to see that any fee is paid under this 
Chapter, and any suitor or attorney, as to the necessily 
of paying a fee or the amount thereof, the question 


shall . .be referred to the Taxing Officer, whose 
decision thereon shall be final ie 


Where the Taxing Officer declines to 
entertain the question and to decide it, his 
order cannot be considered to be one under 
s. 5 go as to operate as a bar to the ques- 
tion of court-fee being considered by the 
Court. For these reasons we are of opinion 
that itis open to us to decide for ourselves 
whether the Stamp Reporter's report on ihe 
question of court-fee was correct. 
< On the second question we have no doubt 
that the Stamp Reporter's view is erroneous. 
He professed to act on the Full Bench 
decision in Kalu Ram v. Babu Lal (3) 
which was a case in which the plaintiff had 
claimed a declaration and also cancellation 
of an instrument under s. 39, Specific Relief 
Act. It was held that the relief of can- 
cellation was a consequential relief and, 
therefore, the suit should not be regarded as 
one for declaration only. In those cii- 
cumstances, ad valorem court-fee was held 
to be payable. The question came up for 
consideration before a Division Bench, of 
which one of us wasa member: Lakshmi 
Narain Rai v. Dip Narain Rai (4) and it 
was pointed out that, where the plaintiff 
deliberately seeks the relief of declaration 
with no consequential relief, such as the 
cancellation of an instrument, ad valorem 
court-fee is not payable. The same view 
was taken in astill later case, Sri Krishna 

(1) 12 A129; AW N 1890, £9. 

(2) 4Ind Ces. 123; 2 A 59: GA LJ 972. 

(3) 139 Ind Cas. 32;- (1932) A L J 664; 54 A 812; 
A 1 R 1932 All. 485; Ind. Rul. (1232) All. 518 


(FB). - ont 
(4) 148 Ind. Cas. 152; (1933) A L J 311; A IR 1933 
All, 350;55 A 274; 6 RA 650. : 
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Chandra v. Mahabir Prasad (5) in which a 
Full Bench of this Court held that 
“Where the plaintiff merely asked fora declaration 
that the previous decree was not inany way binding 
on him and was altogether void and ineffectual, the 
suit was one for obtaining a declaratory decree 
only and fell under Art. 17 (HL of the Second 
Schedule of the Court Fees Act, and the court- 
fee of Rs. 10 paid by him was sufficient.” 
In the case before us, ihe plaintiff claimed 
no more than a declaration. he might 
and ought to have claimed any further or 
consequential relief and has omitted to do 
so, he may have offended against the pro- 
visions of s. 42 of the Specific Relief Act; 
but for all purposes of the Court Fees Act 
we have to consider merely the relief 
actually claimed by the plaintiff and not the 
relief which he ought to have claimed. The - 
Stamp Reporter did not notice this dis- 
tinction, and it is to be regretled that 
Mr. Haribans Sahai also overlooked this, 
aspect of the case. It was not till the 
subsequent decisions above referred to 
gave prominence to the distinction, that the 
appellant thought of contesting the Stamp 
Reporter's report. This was, however, done 
after the expiry of the three weeks allowed 
under r., 11, Chap. IU, of the Rules of this 
Court. As already pointed out, it is not 
open to the appellant, or his Advocate, . 
to question the accuracy of the Stamp 
Reporter's report; but there is nothing to . 
prevent this Court from passing appropriate 
orders at this stage, when the question is 
whether the appeal should be dismissed for 
non-payment of court-fee in terms of the 
Stamp Reporter'sreport. As in our opinion, 
sufficient court-fee was paid by - the 
plaintiff in all the three Courts, there is 
no deficiency to be made good and his 
appeal cannot be rejected. In this view, 
the appeal as also the plaint and the 
memorandum of appeal in the lower Appel- 
late Court are declared to be sufficiently ` 
stamped. The appeal shall he fixed for 
hearing on the merits. : 
D. Appeal allowed. 
(5) 149 Ind. Cas 198: (1933) A L J 673; A IR 1933 
All 488; 55 A791; 6 R A 866. - 





CALCUTTA HIGH COURT 
Civil Appeal No. 1097 of 1931 
August 29, 1933 
© + JAOK AND Nac, JJ. . 
BHABADEB CHATTERJEE— PLAINTIF 
— APPELLANT 
versus ~- 
GOPESH CHANDRA NANDI—DEFENDANT 
— RESPONDENT e nA 
Bengal Tenancy Act (VIII of 1885), s 105—Ex 


“Act, does not debar a tenant from 


. sequently claiming niskar title. 
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parte decision under—Whether bars tenant from 
subsequently claiming niskar title. 

An ez parte decision under s. 105, Bengal Tenancy 
subsequently 


claiming xiskar title. ` 

A. from -appellate decree of the Sub- 
Tadge, Burdwan, dated November 6, 
1930. = 

Messrs. Benoyendra Prosad Bagchi and 
Apurbadhone Mukherji, for the Appel- 
lant. bd 

Messrs. Rishindra Nath Sarkar, Promode 
Kumar Ghose and Indu Prokash Chatterjec, 
for the Respondent. 

Jack, J.—This appeal has arisen out 
of a suit for recovery of rent for the years 
1331 to 1334 B. S. at Rs, 6-9 l5gds with 
cess at. two pice per rupee twenty-five per 
cent. damages, the total claim being 
Rs. 29-6-0. The suit was dismissed in the 
trial Court and alsoin the Court of appeal 
below, on the ground that the suit was 
barred under the provisions of s. 105, 
Bengal Tenancy Act, read “with s. 107 of 
the Act. The ground on which this appeal 
was urged was that the learned Subordi- 
nate Judge erred in law in his apprecia- 
tion of the effect of the proceedings under 
s. 105, Bengal Tenancy Act and that the 
learned Judge ought to have held that the 
question whether the holding was rent-free 
was really decided in the previous case 
under s. 105, Bengal Tenancy Act, and, 
therefore, res judicata between the parties 
and cannot be agitated in any subsequ- 
ent suit between the same parties, In this 
case the entry inthe khatian was that the 
land was liable to the payment of rent, 
whereas the defendant asserts that he held 
the land rent free. from the time of his 
predecesors-in-title, on the assertion of 
lakheraj right since 1237 B. S. 

The proceedings under s. 105 were 
ex parte and the Revenue Officer decided 
what was: fair and equitable rent. The 
question as to lakheraj title of the tenant 
was not raised or discussed in those pro- 
ceedings and we agree with the opinion of 
the learned Subordinate Judge who cited 
authorities in support of the proposition 
that an ex parte decision under s. 109 of 
the Act does not bara tenant from sub- 
This is 
the- only. point which is raised in this 
appeal and is decided against the appel- 
lant. This appealis ace .rdingly dismissed 
with cosis.! À : 

Nag, J.—I agree. 


NG Appeal dismissed. 
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PATNA HIGH COURT 
OUTTAOK OIRCUIT 
Appeal from Appellate Decree No. 110 
f of 1930 
February 6, 1934 
DHAVLE AND JAVES, JJ. 
CHINTAMONI ROUT AND ANOTHEB 
—DEFENDANTS—ÅPPELLANTS 
- Versus 
SRIRAM CHANDRA KAR — PLAINTIFE— 
RESPONL ENT 

Orissa Tenancy Act (II of 1913), ss. 236,232 (1) 
(©, 74—Chandnadars—Classes of chandnadars— 
Incidents of chandnadar’s tenancy—Right totransfer 
holding—Onus of existence of local custom or usage 
as to  transferability—Record-of-Rights—Presump- 
tion of correciness— Rebuttal. 

Under 3. 236 of the Orissa Tenancy Act two 
classes of chandnadars are defined The first is the 
chandnader who is a raiyat holding his homestead 
otherwise than aspart of his holding as a raiyat, 
in which case the incidents of his tenancy are regu- 
lated, generally speaking, by the provisions of the 
Act applicable to land held by a raiyat. The second 
class is that of the ordinary chandnadar who is not 
a raiyat. The incidents of his tenancy are regulat- 
ed by local custom or usage, and his rent is liable 
to re-assessment on each revision ofa land revenue 
settlement. 

A chandnadar whose interest has been recorded 
in the Record-of-Rights is not a mere tenant-at-will 
liable to ajectment ona mere notice to quit from 
his landlord. Occupancy rights are transfer- 
able in Orissa, subject to certain conditions, 
since the passing of the Orissa Tenancy Act. The 
right to transfer an occupancy holding, subject to 
the payment of a certain proportion of the -pur- 
chase money to the landlords, was expressly confer- 
red on occupancy raiyats by the Orissa Tenancy 
Act, but there is nothing in the Act conferring such 
a right on chandnadars. The onus lies on the 
transferee to prove the existence ofa local custom or 
usage by which the tenancy is transferable. [p. 
806, col. 1.] 

If a person who has acquired by purchase is des- 
cribed in the Record-of-Rights as a chandnadar, 
the onus is cast upon the person who attempts to 
eject him of proving local usage which rebuts the 
entry in the Record-of-Riguts. In those circum- 
stances, the Uivil Court should require strong evi- 
dence to rebut the presumption of correctness 
attaching to the Record-of-Rights, [p. 806, col, 


2. 
N fram an order of the Additional 


Subordinate Judge, Cuttack, dated May 
22, 1930, affirming the decision of the 
Munsif, Balasore, dated July 5, 1928. 

Mr. B. N. Das, for the Appellant, 

Mr. B. K. Ray, for the Respondent, 


James, J.— This appeal arises out of 
a suit which wasinstituted by a landlord 
for ejectment of the :purchasers of a 
chandna tenancy on the ground that it was 
not transferable without the landlord’s 
consent, and that the present occupiers 
were, therefore, in the position of trespas- 
sers occupying property abandoned by the 
lawful occupants. The suit was decreed 
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by the Munsif of Balasore whose decision was 
affirmed on appeal by the Additional 
Subordinate Judge. 

The learned Subordinate Judge remarked 
in his judgment that chandnadars were 
tenants-at-will, and that occupancy holdings 
were not transferable without the land- 
Jord’s consent under the Orissa Tenancy 
Act. The learned Advocate forthe appel- 
lants criticises with some justification these 
dicta. For the first the learned Subordi- 
nate Judge relied on an unreported decision 
of this Court which did not in itself afford 
justification for the view which he enter- 
tained, a view which is inconsistent with the 
provisions of ss. 74 and 232 (1)(c) of the 
Orissa Tenancy Act. A chandnadar whose 
interest has been recorded in the Record 
of Rights is not a mere tenant-at-will 
liable to ejectment ona mere notice to 
quit from his landlord. And occupancy 
rights are of course transferable in Orissa, 
subject to certain conditions, since the 
passing of the Orissa Tenancy Act. But 
the learned Advocate ison more difficult 
ground when he attacks the ultimate deci- 
sion of the learned Subordinate Judge which 
isto the effect that the rights of a chand- 
nadar who is not a raiyat are not transfer- 
able without the consent of the landlord 
unless there is local usage to the contrary, 
and thatin the present case no such local 
usage has been proved. Under s. 236 of 
the Orissa Tenancy Act two classes of 
chandrnadars are defined. The first is the 
chandnadar who is a raiyat holding his 
homestead otherwise than as part of his 
holding asa raiyat, in which case the 
incidents of his tenancy are regulated, 
generally speaking, by the provisions of the 
Act applicable to land held by a ‘ratyat. 
The second classis that of the ordinary 
chandnadar whois nota raiyat. The in- 
cidents of his tenancy are regulated by 
local custom or usage, and his rent is 
liable to re-assessment on each revision of 
a land revenue settlement. The learned 
Advocate for the appellants suggests that 

. the permanency whichis given to the 
tenancy of the chandnadar by the provisions 
of sub-s. 2 of s. 236 and by the other, pro- 
visions of the Act specifying the conditions 
on which he may be ejected, necessarily 
carries with it theright of transferring his 
holding without the consent of his landlord, 
but no such right can be presumed as one 
of the incidents of a tenancy in an agri- 
cultural district in the absence of local cus- 
tom or usage sanctioning it. The right to 
transfer an occupancy holding, subject to the 
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payment of a certain proportion of the pur- 
chase money to the landlord, was expressly 
conferred on occupancy raiyats by the 
Orissa Tenancy Act, but there is nothing in 
the Act conferring such a right on chand- 
nadars. The onus lies on the transferee to 
prove the existence of a local custom oF 
usage by which the tenancy is transferable. 
The evidence on this point has been discuss- 
edin some detail by the learnéd Munsif, 
who finds that in every instance of trans- 
fer proved,a nazarana of a smaller. or 
larger amount was taken by the landlords. 
Tn one instance the amount was very large 
which, as the learned Munsif remarks with 
justification, is inconsistent with the existen- 
ce of an,established usage by which such 
tenancies are transferable without the 
landlord’s consent. The learned Munsif on 
this evidence came tothe conclusion that 
the defendant hadnot provedthat any 
usage of transferability existed, and on this 
point his finding was affirmed by the 
Subordinate Judge. It is suggested on 
behalf of the appellantsthat this finding 
isnot justified by the evidence, but it does 
not appear that on the evidence before the 
learned Munsif, he could have come to any. 
other conclusion. The learned Advocate 
forthe appellants suggests that as some 
degree of permanence is given to chandna- 
dars by the provisions of the Orissa Tenan- 
cy Act, the landlord eannot eject a chand- 
nadar otherwisethan under some definite 
provision contained in the Act. Butin this 
suit the landlord is not'ejecting the chand- 
nadar, but the purchasers who are tres- 
passers. The ground of the suit is ibatihe 
chandnadar has abandoned his tenancy, 
and that since his tenancy was not trans- 
ferable, no tenancy now intervenes | to-pre-. 
vent the landlord from re-entering into 
direct occupation of theland. - m 

We accept the argumentof the learned 
Advocate, that if a person who has acquired: 
by purchase is described inthe Record of 
Rights as a chandnadar, the onus is cast’ 
upon the person who attempts to eject him 
of proving local usage’ which rebuts ihe 
entry in the Record of Rights. He argued 
perfectly correctly that in those circumstan- 
ces, the Civil Court should require strong 
evidence to rebut the presumption of cor- 
rectness attaching to the Record of Rights. 
But here the Recordof Rights does not. 
support the claim of the defendants. The 
original chandnadar is_ recorded, with. a 
record of the purchase by the defendants; 
that is to say, the facts of possession.. 
are recorded in such a manner 4as.. to 
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indicate that the Settlement Officer, 
obliged to record the actual facts of pos- 
session, considered that he could not record 
‘ anything which might imply title in the 
transferee. 

The judgment ofthe learned Subordi- 
nate Judge may be in some respect open 
to criticism, but the learned Advocate for 
the appellants has not been able to de- 
monstrate any error oflawin the actual 
ground upon which the final decision is 
placed, 

This appeal must be dismissed with costs. 

Dhavle, J. -I agree. 

N. Appeal dismissed. 
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SUBHADDRA KUAR—Dzsrenpant— 
APPELLANT 
versus 
- RAM SEWAK~—Puatntirr—ResponDent 
Landlord and tenant—Adverse possession—No rent 
for 50 years—Vendee building house and temple— 
Whether adverse possession ~F'inding of adverse 
possession, when can be interfered with ` in second 
appeal Civil Procedure Code (Act V of 1908), 

S l 

R purchased a grove described as an exclusive 
proprietary possession of the vendor. No rent was 
päid to the zemindar for the last 50 or RO years. R 
‘too did not pay any rent When the new Tenancy 
Act came into force, the zemindar brought a suit for 
rent, R had already built a house anda temple on 
the property: ` 

Held, trat the only possible inference from the 
facts, was that adverse possession had been acquir- 
éd by R. i 

A person in a village, who is neither an 
agriculturist tenant nora village handicraftsman 
-but who isin possession of a house, which he and 
his predecessors-in-title have held for considerably 
more than 12 years without paying rent or acknow- 
ledging in any way the title of the landlord to the 
site upon which it is built, acquires an absolute 
ownership of ths house site Bhaddar v. Khair-ud- 
Din Husain (1) and Incha'Ram v. Bande Ali Khan 
(2), relied on. 

Where the finding of adverse possession or the 
contrary isan inference from facts found by the 
lower Appellate Court, that inference is open in 
to be dealt with by the Court in second appeal. 
Lachmeswar Singh v. Monowar Hossein (4) and 
Satgur Prasad va Raj Kishore Lal (5), referred 


to. : 
8. C. A. from the decision of the District 
Judge, Cawnpore, dated April 14, 1930. 
‘Sir Tej Bahadur Sapru and Mr. Shiva 
Prasad Sinha, for the Appellant. 
Messrs: S. N. Sen, N: P. Asthana, B.N. 
Sahai and A. M. Gupta, for the Respond- 


ent, - - 
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Judgment.—This is a second appeal 
from the decision of the learned District 
Jadgeof Cawnpore. A “taluqdar" of Oudh, 
the Raja of Sissendi, thought fit in-1828 to 
remove his abode from Oudh to the banks of 
the Ganges in old Cawnpore. He acquired 
there certain plotsunder a saledeed and lived 
there until hedied some years later. His 
wife, the Rani, the present defendant, con- 
tinued to live on the same land on which 
the Raja had built dwelling houses and a 
temple. On September 7, 1926, the plaint- 
iff, who claimed to be the zamindar of the 
property, brought an action, claiming rent 
for three years amounting to Rs. 7-4-0 for 
the site of the buildings and the garden. 
It is interesting to note that September 7, 
1926, was the precise date when the new 
Tenancy Act came into force. The defen- 
dant resisted the claim of the plaintiff for 
rent on the ground that she was in pro- 
prietary possession of the plots. The 
learned Judge of the Court below came to 
the conclusion that the predecessors-in-title 
of the Raja were grove-holders and that the 
land was subject to rent, that although the 
land was now urban land and had lost its 
agricultural character, that made no 
difference to the position between the 
parties and that the present defendant 
was still in the position of a grove-holder 
and that she had not established adverse 
possession. He therefore gave a decree to 
the plaintiff in terms of his claim. The 
defendant appeals to this Court. 


It is contended by Sir Tej Bahadur Sapru, 
on behalf of the appellant that adverse 
possession has been proved in this case, 
It is important to note that the original sale 
deed, entered into by the vendors and the 
Raja, purported to pass tothe Raja, land as 
follows:— 


Further, there was in evidence the revenue 
paper, in which it was recorded that this 
land was grove-land subject to rent. This 
entry in the revenue record, it is to be 
noted, was alsomade when the Raja was 
in possession of the property. It has been 
found as a fact that the Raja never did, in 
fact, pay one penny of rent for thig 
property, and that his wife, the pre- 
sent dafendant, has also not paid any 
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rent. It is clear therefore at the out- 
set that the record in the revenue papers 
1s not accurate as regards the 
time when the Raja was in possession of 
this. property. The document of title which 
passed this property to the Raja asserted 
that rent had not been paid. The learned 
Judge finds that the land originally was 
grove land, for which the predecessors-in- 
title of the defendant had paid rent. Ibis 
perfectly clear that this finding cannot 
mean that the Raja, who was a predeces- 
sor-in-title of the defendant had paid rent, 
because there is a definite finding later on 
that he had not. So it is clear that this 
finding cannot be taken to mean that the 
immediate predecessor of the Rani had paid 
rent. No one disputes in this case that 
‘the land originally was grove land and 
that the original grove-holder probably 
paid rent for it; but it appears to be clear 
from the finding of the learned Judge and 
the Raja's document of title that not only 
did the Raja and his wife not pay rent 
but the Raja’s immediate predecessors-in- 
title had, at any rale, never paid rent 
either. The fact therefore is that for certain- 
ly 40 years, and probably for 50 or 60 
years, not a penny of rent had been paid 
for. this land. Further, it is clear that, 
until anew Tenancy Act came into force, 
no one thought it worth while to set up a 
claim that this property was rent: bearing 
property and that the tenant should pay 
rent. We have further the finding that 
the Raja built a temple and residential 
houses upon this land. If it had in fact 
been grove land at that time, the Raja 
must have known that that action would 
immediately subject him to be ejected 
from the land and thathis buildings could 
‘be confiscated by the z@mindar. Taking 
all these facts intoconsideraticn, it seems 
to me to.be clear, beyond any doubt, that 
the position, at the date of the acquisi- 
tion of this land by the Raja, must have 
been clear both to the Raja and to the 
thenzamidar. That position could only be, 
in my opinion, that this land, whatever it 
may have been in the past, was not grove 
laud at- that date and that the as- 
sertion in the sale deed that it was in 
exclusive proprietary possession of the ven- 
dors was correct. But assuming for the 
moment that it was grove land at the 
time the Raja took possession of it, I am 
clearly of opinion that the only possible 
inference from the facts that I have set 
out above is that adverse possession had 
been acquired by the Raja. No one, in 
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any country, much less in India, would 
allow a claim of this sort to lie idle 
for all these vast number of years, unless 
the zamindar knew that he had, in fact, no : 
claim to the land at all. 

I am supported in my view in this 
matter .by a reference to several well 
known authorities, beginning with Bhaddar 
v. Khairuddin Husain (1), which was a 
Bench decision. It was there décided that 
@ person, who is neither an agricultural 
tenant nor a village handicrafts-man - and 
“was found in possession of a house inthe 
“abadi,” which he and his predecessors- 
in-title had held for a period of con- 
siderably more than 12 years, without 
paying rent or acknowledging in any 
way the title of the zamindar to the site 
upon which it was built, had acquired 
the absolute ownership of the site, that 
is, of course, by adverse possession. That 
case was followed in Incha Ram v. Bande 
Ali Khan (2), by a Full Bench. In that 
case in a village which was not purely 
an agricultural village but in which, on 
the contrary, some two-thirds of the inhabit- 
ants were non-agriculturists, certain persons, 
father and son, were in possession of a 
house site inthe “abadi,” They carried 
on the occupation ‘of inn-keepers and 
sellers of tobacco and there was no 
evidence of their possession or that they 
ever paid rent to the. zamindar or ack- 
nowledged his title in any way. Tt was 
held that, in the circumstances of the 
case, the defendants and their predeces- 
sors-in-inferest were properly held to have 
acquired a title to the site by adverse 
possession. The only- fact which dis- 
tinguishes this Full Bench case from the 
present case under discussion is taat in 
th Full Bench case there was no evi- 
dence of the origin of’ the possession of 
the defendants, while in this case there 
is. But, in my opinion, the fact that 
there is evidence of the origin of the 
defendant's possession in this case adds 
all the more to the strength of the 
defendant's case, as it, is clear that the. 
vendors in this document purported to 
convey to the Raja an exclusive pro- 
prietary possession. The last case, which 
it is necessary to note, is reported in 
Alopi v. Gajadhar Prasad (3). In this 
case a learned Single Judge of this Court 
came to the conclusion that where a 


(1) 29 A133; 3 AL 7760; A W N 1906, 205 
` (27.1 Ind Cas. 52; 33A 757; 8 Al. J877. et 
(3, 130 Ind Cas. 296; A.I R 193.1 All, 323, Ind, 
Rul. (1931) All. 264, - 3 TE 
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person in a village, who is neither an 
agriculturist tenant nor a village handi- 
craftsman but who is in possession of 
a house, which he and his predecessors- 
in-title have held for considerably more 
“than 12 years without paying rent or 
acknowledging in any way the title of 
the landlord to the site upon which it 
_is built, acquires an absolute ownership 
of the hoe site. It is to be noted that 
‘this Single Judge decision was upheld 
jn Letters Patent. There is one point 
which I have omitted to notice, and 
‘that is, that although this land originally was 
agricultural land, old Cawnpore has for 
many years been within the Municipal 
area of Cawnpore and is now an urban 
‘site and has lost all attributes of its 
-agricultural origin. In view of the 
authorities, I have no hesitation in decid- 
ing that in this case adverse possession 
‘has been clearly proved. 

Tt has been contended by :the res- 
‘pondent in this Court that- the finding 
‘against adverse possession is-a finding 
of fact, which is binding on me in 
second appeal. It is clear, however, on 
a reference to the authorities, namely, 
-Lachmeswar Singh v. Monowar Hossein 
(4), and Satgur Prasad v. "Rai Kishore 
‘Lal (5), that where the finding of adverse 
possession or the contrary is an infer- 
‘encefrom facts found by the lower Ap- 
pellate Court, that inference is open In 
second appeal to be dealt with by the 
‘Court. TE 

As the above is my clear opinion, the 
appeal must be allowed with costs. 


D. Appeal allowed. 
(4).9 0254; 191 A48; 6 Sar. 133 (P 0). 

. (5) 55 Ind. Cas 485: AI R19.9P O 60; 461 A 
197; 42 A 159; 11 LW 38); (19 0) MWN 3; 240 
W N 394; 33 ML J 259; {rALJ 235; 2U PLR 
(P C) 55; 22 Boni. L R 491; 27 M lL T 200 
(e O). 
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Letters Patent Appeals Nos. 86 and 87 
of 1932 
March 9, 1933. 
KULWANT SABAY AND MUHAMMAD 
Noor, JJ. 
RADHA MADHAB JIU THAKUR 
AND ANOTHER— A PPELLANTS 
versus. 
RAJENDRA PRASAD BOSE AND OTHERS— 
ect RESPONDENTS | 
_ Letters Patent (Patna), cl. Y—Order removing cate 
from Sub-Judge's Court to.High. Court—-Reasons fer 


emoval not recorded—Whether affects jurisdiction 
f High Court—Civil Procedure Code (Act V of 1908), 
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0. XXI, r. 100— Decree in one capacity—Judgment- 
debtor resisting in another capacity—Effect of— 
Hindu Law—Adoption—Authority to adopt—Widow 
—Endowmznt —Power of adopted son of widow to 
create widow's power of alienation jor pious and 
chartiable purposes—Haxtent of—Specific Relief Act 
(I of 1877), s 56 (a) (b)—Scope of—Injunction, 
granting of —Limitation Act (IX of 1908), Sch. I, 
Art, |\20—Person in possession—Infringement of right 
—Suit for declaration—Right to sue, when accrues, 

The mere non recording of reasons. in- an order 
removing a case from the Subordinate Judge's Court 
to the High Court as required by cl.9, Letters Patent 
(Patna), does not inany way affect the jurisdiction of 
the High Court nor does it make its decision illegal. 
It is only an irregularity which does not afiect the 
jurisdiction. [p. 810, col. 1.] 

A decreas obtained against a person in one capacity 
can be resisted by him in another capacity. Babaji- 
rao Gambhir Singh v. Laxmandas Guru Raghunathdas 
(2) and other cases referred to. [p. 811, col. L] 

Where a deed authorised a Hindu widowto adopt 
‘in accordance with the opinion or advice of’ a person 
and that person dies before the adoption, the autho- 
rity comes toend with his death and an adoption 
made by the widow is not valid Surendra Nandan 
v. Sailaji Kant Das Mahapatra (8), distinguished. 
{p. $19, col. 2.] 

On an adoption being declared invalid a deed of 
endowment created by the adopted son also becomes 
invalid. [|p 815, col 2] A 
fe A Hindu widow can alienate only a small portion 
of her estate for pious and charitable objects. Dedica» 
tion of one-third of the property is not proper. Itis 
also necessary thatthe gift for pious purposes must 
be on some appropriate occasion. [p.815, col. 1.] 

Where two proceedings which relate to the same 
subject-watter are pending in the same Oourt, and 
one of them seeks for a declaration that a certain 
endowment on which the other, proceeding is based, 
is invalid and for a permanent injunction for stay of 
that proceeding, £. 56 (b), Specific Relief Act does not 
apply to the granting of the injunction as prayed for. 
Ram Sadhan Biswas v. Mathura Mohan Hazra (11), 
applied. [p. 814, col 1.] 

Possession of certain property was delivered to the 
plaintiffunder a decree The defendant had already 
tiled an application under O, XXI,r 100, Civil Pro- 
cedure Code. The plaintiff then instituted a declara- 
tory suit praying for a perpetual injunction of the 
proceedings under O XX1,r 1 0: e 

Held, that a there was a multiplicity of proceedings, 
s. 56 (a), Specific Relief Act would not bar the relief. 
Karnodhar Haldar v. Hari Prasad Rai Chowdhry 
(19), referred to. [p 814, col. L] 

Where within twelve yearsof the death of a widow 
a pereon obtains a possession of the property, his 
rightto suefor a declaration arises only when the 
defendant applies under O. KAI, çr. 100 to be 
restored to possession inasmuch asthere can be no 
right to sue until there isan’ accrual of the right 
asserted in the suit, and further, its infringement or 
at least a clear and unequivocal threat to infringe 
that right by the defendant against whom the suit 
is instituted. Bolo v. Koklan (14, referred to, 
tp. 814, col 2.] 


L. P. A. against the decision of the Chief 


-Justice, Patna, dated April 20, 1932. 


Messrs. P. R. Das, S. C. Bose and Bajrang 
Sahay, for the Appellants. 

Messrs. Sultan Ahmed, G. P. Das and P. 
Misra, for the Respondent. 

Kulwant Sahay, J.—These are two 
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appeals under the Letters Patent against 
the decision of his Lordship ihe Chief 
Justice, arising out of an application 
under O. XXI, r. 100, Civil Procedure Code 
and ofa suit instituted by the respond- 
ents against the appellants for certain 
declarations. There was a third suit in- 
stituted by the present appellants. against 
the respondents, which was dismissed by 
this Court and against which dismissal 
an appeal under the Letters Patent has 
already been dismissed. Both the suits 
and the application under O. XXI, r. 100, 
Oivil Procedure Code, were filed in the 
Court of the Subordinate Judge at Cuttack. 
They were removed from the Court of 
the Subordinate Judge to this Court and 
were heard in its Extraordinary Original 
‘Jurisdiction under cl. 2, Letters Patent, 
of this Court. A point was taken by 
the appellants that the order of removal 
of the cases from the Court of the Sub- 
ordinate Judge to this Court was illegal 
inasmuch as the reasons for so doing 
were not recorded on the proceedings of 
this Court, as required by cl. 9, Letters 
Patent. It is true that the reasons were 
not recorded; but the mere non-recording 
of the reasons does not in any way affect 
the jurisdiction of this Court and does 
not make its decision illegal. It is only 
an irregularity which does not affect the 
jurisdiction. Learned Counsel for the ap- 
pellants conceded this point and did 
not press it further. The facts are shortly 
‘these : 

One Golok Prasad had a son Ram 
Prasad Bose by his first wife, and he had 
four sons by his second wife. Ram Prasad 
Bose married one Ahladini alias Gangamani 
and he died on February lë, 1869. Before 
his death he had executed a document 
called anumati patra giving authority to 
his wife to adopta son. The document 
provided that his wife should adopt his 
father’s youngest son who was then called 
Ohema, but that if there was any obstacle 
to take him in adoption according to the 
Shastras then that boy would be made a 
sneha-patra, or she may adopt any one 


else whom she wants “with the per- 
mission of my father,” the vernacular 
word used for the words “with the 


Permission of” being “matanusare.” After 
the’ death of Ram Prasad his widow 
Ahladini adopted one Krishna Prasad on 
November 23, 1884. Krishna Prasad died 
in 1909 leaving an. infant son Gopal 
Prasad who was born in 1908. The widow 
Ahladini died in September, :920. On 


RADHA MADHAB JIU THAKUR V. RAJRNDRA PRASAD BOSH 


49 [ 


her death a suit was instituted by the 
surviving sons of. Golok Prasad by his 
second wife, in the years 1921 for re- 
covery of the entire estate of Ram Prasad 
as the next reversionary heirs, and for a 
declaration that the adoption of Krishna 
Prasad by the widow was invalid for want : 
of authority, and also that in fact no 
adoption was made. The suit of .the 
reversioners was dismissed by te-Subordi- 
nate Judge and the High Court on appeal 
affirmed the decree of the Subordinate 
Judge. ' 
The reversioners then went in appeal 
to the Privy Council. The decision of the 
Privy Council is reported in Rajendra 
Prasad Bose v. Gopal Prasad Sen (1). 
Their Lordships of the Privy Council 
held that the adoption was invalid inas- 
much asthe condition precedent, viz., the 
Permission of the father as laid down in 
the anumati-patra had not been complied 
with, the father having died in the year 
1873 before the date of the adoption. It 
was contended before their Lordships 
that the vernacular word “matanusare” 
had been incorrectly translated. as “with 
the permission of,” the true translation 
being “according to the opinion or advice 
of.” Their Lordships.of the Privy Council 
accepted the official translation and, held 
that with the death of Golok Prasad the 
power to adopt given to the widow of 
Ram Prasad came to an end. Their Lord- 
ships accordingly made a decree for eject- 
ment against the defendant Gopal Prasad 
with mesne profits from the death of 
Ahladini to the date when possession was 
delivered to the plaintiffs; and they made 
a declaration that Krishna Prasad was not 
the adopted son of Ram Prasad. In due 
course of execution of the decree of the 
Privy Council the reversicners obtained 
delivery of possession of the estate and 
thereby they dispossessed Gopal Prasad of 
all the properties forming the estate of 
Ram Prasad of which he was in possession. 
It may be noted here that after the decision 
of the Privy Council Gopal Prasad filed 
an application to the Privy Council for a 
review of the judgment, which was ulti- 
mately rejected. < 
On January 2, 1931, Gopal Prasad as 
the shebait of an idol Radha Madhab Jiu 
Thakur, filed an application under O. XXI, 
r. 100, Civil Procedure Code, complaining 
(1) 1-7 Ind Cas. 743; 11P L T 5x7; | KOA LI 
1184; A I R 1930 PO v4:; 32 LW 224; 201; J257; 
310 W N 1'61; 59 ML J615;70 W N 1062; Ind. 
Rul. (1930) P O 359; 32 Bom. L R 15f8; (1931) M W 
N 189 (PO). - BEN 
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of dispossession in execution of the decree, 
on the allegation that a portion of the 
estate of Ram Prasad had been endowed 
tothe Thakur by Krishna Prasad under 
a deed of endowment, dated September 14, 
1906, and that he was in possession cf the 
endowed property as the shebait of the 
Thakur and in that ‘capacity he could not 
be disposgessed of the endowed property 
in execution of the decree inasmuch as 
the decree was not binding upon the idol. 
A notice of this application being given to 
the decree-holders, they on January 29, 
1931, instituted a suitin the Court of the 
Subordinate Judge for a declaration that 
the endowment was invalid inasmuch as 
Krishna Prasad not being the adopted 
son of Ram Prasad had no authority to 


make the endowment, and for a 
permanent ` injunction restraining the 
defendants, viz., the idol and Gopal 


Prasad as the shebait, from proceeding 
with the objection under O. XXI, r. 100, 
and from getting an order of restoration of 
possession in that proceeding. These are 
the two matters which were withdrawn by 
‘this Court from the Court of the Subordi- 
nate Judge and heard by this Court in 
‘its Extraordinary Original Jurisdiction. 
The learned Chief Justice dismissed the 
application under O. XXI, r. 100 and 
decreéd the suit <f the reversioners, and it 
is against that decision that the present 
appeals under the Let‘ers Patent have been 
preferred to this Court. 


I shall first take up the appeal in the 
reversioner's suit, which is Letters Patent 
-Appeal No. 87 of 1932. The first point 
taken by the learned Counsel’ for the ap- 
pellant is that the learned Chief Justice 
was wrong in holding that a person cannot 
have: two capacities and that the decree 
of the Privy Council is binding on Gopal 
Prasad in his individual capacity as well 
as in his capacity as ‘the shebait of the 
Thakur: Learned Advocate for the res- 
pondents concedes the point that 
Prasad can set up his title as the shebatt 
and can validly urge that the decree of 
the Privy Oouncil in the previous suit is 
not binding upon him in his capacity of 
the shebait. That a decree 
against ‘a person in one capacity can be 
resisted by him in another ‘capacity is 
concluded by authorities: Reference may 
be made to Baabjirao Gambhir Singh v. 
Laxmandas Guru ‘Rughnath Das (2), Kar- 


(2) 28 B 215; 5 Bom. L R 932 
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tick Chandra Ghose v. Ashutosh Dhara (3), 
Upendra Nath Kalamuri v. Kusum Kumari 
Dasi (4), Sonwar Gir v. Mayanand Gir (9), 
Ramanathan Chettiar v. Levvai Marakayar 
(6) and Murigeyu v. Hayat Saheb (7). As 
the point is conceded by the learned 
Advocate for the respondents it is not 
necessary to pursue the matter further. 
The second contention of the learned Ad- 
vocate for the appellant is that the deci- 
sion af the Privy Council in the pre- 
vious suit is not binding on the idol 
represented by the shebatt. This con- 
tention is alsə conceded and is cover- 
ed by the authorities mentioned above, and 
need not be discussed at all. 

The next. point for consideration is the 
construction of the anumati-patra or the 
deed of authority. It is contended that the 
question of construction of the deed does 
not arise in the present suit, asitisnot the 
basis of the suit and that the plaintiffs have 
not in their plaint askedfor a construction 
of the deed, and it is argued that even if the 
question does arise, we have to decide it on 
the footing that {he official translation was 
incorrect. Asregards the first contention, 
it is true that the plaintiffs did not in their 
plaint ask the Court to construe the deed, 
but the deed is an important piece of 
evidence in the case and the rights of the 
parties depend upon the true constrction 
thereof. It is true that the official transla- 
tion, upon which the Privy Council proceed- 
edinthe previous suit, isnot binding on 
the present defendant, but the learned Chief 
Justice proceeded on the assumption that 
the translation contended for ‘by the 
defenant-appellant was. the correct transla- 
tion of the vernacular word ‘‘matanusare.” 
It is contended that the two translations 
affect the rights of the -parties differently; 
ifthe word ‘‘malanusare” be translated as 
“with the permission of”, then ‘it 1s 
conceded that a condition precedent was 
imposed, and ifthe person whose permission 
was to be obtained be dead, the -authority 
comes to an end; on the other hand, if the 
correct translation be “in accordance with 
the opinion or advice of” the father, then it 
is contended that such opinion or advice 
may be disregarded and the widow was not 
bound to follow it. Reliance -has been 
- (3)12 Ind Oas. 163; 39 O 298; lt OL J 425; 16 
OW N 26. A 

(4)27 Ind Cas 32°; 44 O 440; 20 OL J 485; 19 
OWN 520; A I R1919 Cal 327, : 
~ (3) 113 Ind. Cas 17 ; 50 A 80; 26 AL J477; A - 
1 R 1978 All 392.. a 

(6) 23 M195; 10 M LJ 64, 

(1) 23 B 237. 
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placed upon a number of decisions in 
‘support of the proposition that where a mere 
directionis given by the husband to the 
widow to act according to the advice of 

“some other person in the matter of the 
adoption, such advice may be disregarded. 
In Surendro Nandan v. Sailaja Kant (8), 
the Will of the husband puovided that the 
widow should adopt a son with the good 
advice and opinion of one Krishna Gobind. 
The widow tried to obtain the consent of 
Krishna Gobind before the adoption but he 
refused to give such consent; the widow then 
adoptedthe plaintiffin that case without 

‘such consent; and it was held that the adop- 
tion was not invalid. In disposing of this 
point the learned Judges observed: 

“Wethink thatall that the Testator intended wes 
-to suggest that his wife would exercise asound ‘dis- 
cretion ifin the matter of choosing a boy to be 
adopted, she consulted Krishna Gobind, a man in 
whom he, the Testator, seems to have reposed con- 
fidence. Locking at the religious efficacy that ensues 
from the adoption of a son by a widow to her deceased 
husband, we think the Court should not be too astute 
to defeat an adoption, but should rather do its utmost 
to support it, unless such adoption is clearly in excess 
or in breach of the power to make‘it,” 

The vernacular words usedin that Will 
were “sutjukti paramarsha,”’ which were 
translated ‘as ‘good advice." The Privy 
Council in construing the present deed no 
doubt proceeded on the official translation 
of the word ‘‘matanusare,” viz., ‘with the 
permission of”, but their Lordships in con- 
struing the deed looked at the surrounding 
circumstances and they laid it down that 
the duty of the Court was to ascertain inten- 
tion from the words used in the document, 
and the surrounding circumstances are to 
be looked into merely with the object of 
ascertaining the real intention of the exe- 
cutanl from the words used by him. They 
further referred to the fact that, although 
the paramount intention that often actuates 
a husband to empower his wife to adopt a 
son to him is religious, yet sometimes a 
a husband mainly by mere secular motives 
empowers his wife to adopt a son or sons to 
continue his line of ancestors and to inherit 
his property and to keep up his own name; 
and in the present case after a consideration 
of the surrounding circumstances as well as 
on a consideration of the intention gathered 
from the words used by the husband, their 
Lordships came to the conclusion that it was 
the intention of the husband that the adop- 
tion should be made in accordance with 
the views of the father. ‘They referred to 
the fact that Ram Prasad was compara- 
tively young (indeed it appears that he died 


(8) 18 0 385, 
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quite young on a sudden attack of cholera) 
and his wife was a young girl of about 13 
or l4 years ofage. On a consideration of 
this fact their Lordships held that it was 
unlikely that he could ever have wished 
that his girl wife should have an unrestricted 


` choice in the selection of his ‘adopted son to 


the extent of. allowing her to bring a 
stranger to inherit his property. T 

These considerations arise even if the 
translation alleged by the defendant be 
accepted as correct. Itis contended that 
their Lordships did not proceed upon the 
assumption that the result would be the 
same if either translation was accepted. 
That is no doubt true; but the considera- 
tions which influenced their Lordships to 
hold that unrestricted power was not given 
to the widow to adopt arise even upon the 
translation set up by’ the defendant. The 
words according to the translation put by 
the defendant are ‘in accordance with the 
opinion or advice of the father.” She was 
not at liberty to disregard’ the opinion or 
advice of the father. The circumstances 
which influenced the Judges in the case of 
Suréndra Nandan v. Sailaja Kant (8) were 
different from those in the present case. 
The intention of the husband is manifest 
from another contemporaneous document, 
viz., the Will executed by him on the same 
date as the’ anumati patra in which he 
direc'ed that certain properties shall be 
held and enjoyed by his wife Ahladini by 
taking a son in adoption for which he had 
executed an anumati-patra. That shows 
that the motive ofthe husband was more 
secular than religious. : 

It appears from the judgment of the 
Subordinate Judgein Suit No. -487 of 1921 
(which went up to the Privy: Council) that 
Golok Prasad, the father, on the death of. his 
son Ram Prasad, filed the anumati-patra 
and the Will of Ram Prasad before. the 
Collector of Balasore praying that . the 
estate ofhis deceased son might be taken 
over by the Court of Wards. The. estate 
which his son Ram Prasad was dealing 
with by his Will was the estate he had 
acquired from his maternal grandfather, 
and therefore the other sons of Golok Prasad 
from his second wife could have no title or 
interest in it, Ram Prasad was quitea 
young man, and the Will and the anumati- 
patra appear from all the surrounding cir- 
cumstances tohave been executed at the 
ins'ance of,or at least, with the advice of 
Golok Prasad, and it is unlikely that Ram 
Prasad should have intended to. give 
unrestricted power to his girl wife to adopt 
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His real intention was that the adoption 
should be made according to the advice 
and opinion of his father Golok Prasad. On 
a consideration of the terms used in the 
anumati-patra as well as of the surrounding 
circumstances, Iam of opinion that the 
widow Ahladini was not given an un- 
restricted power to adopt and that the 
authority to adopt became invalid after the 
death of Gglok Prasad. i i 

The adoption being invalid it follows that 
the deed of endowment executed by the 
adopted son creating the endowment in 
favour of the Thakur was invalid, and the 
defendant Gopal Prasad cannot claim the 
properties in dispute in his capacity as the 
shebait of the Thakur and he cannot resist 
the plaintiff's possession thereof. These 
were all the points which arose upon the 
decision appealed against. The learned 
Counsel for the appellants has however 
raised certain other points which were not 
yaised‘in the original trial. Itis contended 
that the plaintiffs were not entitled to any 
decree at all. The plaintiffs had asked in 
the plaint for certain declarations and for a 
perpetual injunction. Asto the prayer for 
injunction, it is contended that the plaintifis 
are not entitled to the injunction, and that 
if the permanent injunction cannct be 
given, the declarations usked:for cannot be 
granted. As regards the prayer for injunc- 
tion reference is made to cls. (a) and (b), 
s. 56, Specific Relief Act. The clauses run 
as follows: 

“An injunction cannot be granted; (a) to staya 
judicial -proceeding pending atthe institution of the 
suit in which the injunction is sought, unless such 
restraint is necessary to prevent a multiplicity of 
proceedings; \b) to stay proceedings ip a Court not 
subordinate to that from which the injunction is 
sought ` 

Tt is contended that the two conditions 
must be satisfied before an injunction can 
be granted, viz., that (1) the proceeding 
sought to be restrained must be pending in 
a Subordinate Court, and (2) the injunction 
must be necessary to prevent multiplicity 
of proceedings. Jn this case the suit and 
the proceeding sought to be stayed were 
pending in the Courts of co-ordinate jurisdic- 
tion, and therefore cl. (b) operates and the 
plaintiffs were not entitled to the injunction. 
Tt may be noted that the two proceedings 
were pending in the same Court, that is, the 
suit had been instituted inthe same Court; 
in which the application under O. XXI, r. 
100, Civil Procedure Code had been filed. 
Asis pointed out in Appu v. Raman (9) 
cl. (b), s. 56 apparently is taken from s, 24 


(9) 14 M 425, 
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(5), English Judicature Act, of 1873, which 
was as follows: 

“No cause or proceeding at any time pending in the 


High Court of Justice, or before 
shall be restrained by art e Suit 

But the game section provided that: 

“nothing in this Act contained shall disable either 
of the said Courts from directing a stay of proceedings 
inapy cassor matter pending before it, if it shall 
think fit.” 

As was pointed out by Sir George 
Jessel, M. R., inthe case of In re Artistic 
Colour Printing Co., (10), the Court never 
did by injunction restrain a proceeding: 
what it did was to restrain a party to a 
cause from going on. Therefore, when 
the Aci says, “no cause or proceeding 
shall be restrained by injunction,” it means 
that no party shall be restrained from 
going on with his action. As in the 
present case both the proceedings were 
pending in the same suit, cl. (b) of 5. 56 has 
no application. The Court. can always 
regulate its own proceedings. This was 
pointed out by Mukherji, J., in Ram 
Sadhan Biswas v. Mathura Mohan Hazra 
(11), where the learned Judge observed 
that the prohibiticn contained incl. (b) of 
s. 56 operates only in respect of Oourts 
which are not subordinate in the sense 
that they are co-ordinate or’ superior and 
not in respect of the Court itself which 
must always be taken as competent to 
regulate its own proceedings. As regards 
cl. (a) it is contended that there is no 
question here of multiplicity of proceed- 
ings. It is contended that what is meant 
by multiplicity of proceedings is as illustrat- 
ed in the illustrations (p) and (q) of s. 
54 of the Specific Relief Act. In the 
present case there is no apprehension of 
a multiplicity of proceedings. Reliance-ig 
placed upon the observations of Sir 
Lawrence Jenkins, ©. J., in Karnodhar 
Haldar v. Hari Prosad (12), where in 
considering the provisions of cl. (e) of 
s. 54 of the Act the learned Chief Justice 
pa A i 

“The clause bas applicatio -k 
dition of affairs wah is KA kd aana naka ee: 
that which we baye to deal in this case. It is not 
as though the plaintifis here would have to bring 
repeated suits or to make repeated applications or 
to take repeated proceedings for the purpose of 
establishing or safeguarding their rights,-or of 


preventing the acquisition of rights by the defend- 
ant.” 4 


And it is argued that there is no ap- 
prehension of any such repeated proceed. 
(10) (1880) 14 Ch. D 502; 49 L J Ch, 526; 
943; 42 L T 893 228 WR 
Ga 5 Ind A A ee -Cal. 233, 
4 nd, Oas. 444; 37 0.731;120 LJ 86: 13% 
N 878. oe ii “o wW 
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ings or repeated applications so far as 
the present case is concerned. That was 
a vase in which a suit had been instituted 
with a prayer to have it declared that 
the defendant had no title to the lands 
in suit and to establish that the plaintiffs 
were not bound by a decree in a title 
suit for perpetual injunction restraining 
the plaintiffs in the former suit from 
taking possession of the lands in suit 
by executing the decree of the previous 
title suit. The second suit had been 
instituted before the plaintiffs in the 
previous suit had taken any steps to 
execute the decree, nor did it appear 
that he had even threatened to execute 
it. In the present case the decree of Privy 
Council has already been executed and 
possession delivered to plaintiffs, and the 
defendant has already filed an applica- 
tion under O. XXI, r. 1000f the Code of 
Civil Procedure. Under the circumstances 
I am of. opinion that the contention 
based on cls. (a) and (b) of s. 56 are not 
sound and cannot be given effect to. As 
regards the contention that no declaration 
can be granted if the perpetual injunc- 
tion cannot be granted, it is sufficient to 
refer to the decision of the Madras High 
Court in Setharayar v. Shanmugam ! illai 
(13). That was a suit in which the 
plaintiff wanted a declaration that the 
defendant was his benamider and further 
asked for an injunction restraining the 
defendant from executing a decree obtain- 
ed by him upon the basis of the mort- 
gage bond in which the plaintiff claimed 
beneficial interest. It was held that the 
injunction prayed for could not be granted 
under s..56 (b) of the Specific Relief Act, 
but if the plaintiff's case be true, he was 
entitled to the declaration granted by the 
Munsif. 

- Jt is next contended that the claim for 
the declaration in the present case was 
parred by limitation under Art. 120 of the 
Indian Limitation Act. This article pre- 
scribes a period of six years’ limitation 
from the time when the right to sue 
accrues. It is contended that there was 
an invasion of the plaintiffs’ right when 
the widow Ahladin died on September 17, 
1920, which was more than six years before 
the present suit. The name of the Thakur 
stood recorded in the Collectorate as well 
“as in the Record-of-Rights, and the posses- 
sion of the Thakur was notorious, undoubt- 
ed and public. Now, the right which 
accrued to the plaintiff's on the death of 
(13) 21 M 353; 7M L J 279. 
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the widow was not the right tosue for a 
mere declaration but the right to bring 
a suit for pessession, for which the period 
of limitation is twelve years under 
Art. 141 of the Indian Limitation Act. 
The plaintiffs, however, succeeded in obtain- 
ing possession within twelve vears from 
the death of the widow. Their right to 
bring the present suit for the declaration 
accrued when the defendant appļjed under 
O. XXI, r. 100, to be restored to possession, 
and that was on January 2, 1931, and 
the present suit was instituted on January 
29. In a similar case it was held by the 
Privy- Council in Bolo v. Koklan (14), that 
there can be no right to sue until there 
was an accrual of the right asserted in 
the suit-and further, its infringement or 
at least a clear and unequivocal threat to 
infringe that right by the defendant 
against whom the suit was instituted. In 
this case the infringement of the right, 
or at least a clear and unequivocal threat 
to infringe that right by the defendant 
took place on the filing of the application: 
under O. XXI, r. 100. It is thus clear 
that the claim for the declaration is not 
barred by limitation. i 
It is next contended that the plaintiffs 
could not obtain a decree making the 
declaration without giving evidence as 
regards the facts alleged in tue plaint 
as constituting a cause of action for the 
suit, viz., threat to obstruction in the pos-. 
session of the plaintiffs as stated in para. 
22 of the plaint. It is true that no evi- 
dence was given in the present case but 
the cause of action really accrued to the 
plaintiffs on the defendants filing the 
petition under O. XXI, r. 100 and not. 
on the allegation in para. 22 of the plaint. 
There is to my mind no substance in any 
of these contentions. | 
Lastly, it is contended that the dedi- 
cation although purporting to be made 
by the adopted son was really made by 
the widow Ahladini herself and she was 
entitled to do so of a reasonable share 
of the estate, and the dedication by the 
de facto owner with the consent of the 
de jure owner to fulfil pious motives is a 
valid dedication. For the plaintiffs it is 
pointed out that there was no such sug- 
gestion in the application under O. XXI, 
r. 100 nor inthe written statement original- 
ly filed in the suit, nor even in the 


(14) 127 Ind. Cas. 737; 34 OW N1168; (1930) A L J 
1188; 32 L W 333; AIR 1930 PC 270; 59 ML J 621; 


Ind. Rul. (1930) P O 353; 32 Bom. LR 1596; 520 L J 


450; 11 L 657; 31 P L R882 (P 0). 
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additional written statement filed sub- 
sequently. In fact the allegation con- 
tained in the written statement was that 
the dedication was by the, adopted son 
Krishna Prasad. 

No issue was raised on the point as it 
did not arise on the pleadings, nor was 
the point taken in the grounds of appeal 
to this Court. It is further pointed out 
that even. assuming the dedication to be 
by the widow herself, it was not a valid 
dedication, as the dedication was in respect 
.of a ‘considerable share of the estate. 
What has been laid down is that a 
dedication of a small portion of the estate 
may be made by the widow on appropriate 
occasions. In Sardar Singh v. Kunj Bihari 
Lal (15), the Privy Council pointed out 
that the powers of the Hindu female who 
holds the property are wider with refer- 
ence to. the religious acts in connection 
with .actual obsequies of the deceased 
and the periodical performance of the 
obsequial rights prescribed in the Hindu 
religious law which are considered as 


essential for the salvation of the soul of 


the deceased, thanin respect of the acts 
which. although not essential or obligatory 
are still pious observances which conduce 
to the bliss of the deceased’s soul, and 
if preformed, are meritorious so far as 
they conduce to the spiritual benefit of 
the deceased. In one case, if the income 
of the-property, or the property itself, is 
not sufficient to cover the expenses, she 
is entitled to sell the whole of it. In the 
other case, she can alienate a small por- 
tion of-the property for the pious or 
charitéble purpose she may have in view. 
On reference to the decision of the High 
Court reported in Kunj Behari Lal v. 


Laltu Singh (16), it will appear that the. 


share dedicated was about one-eightieth 
of the entire estate;.in Ram Sumaran 
Prasad v. Gobind Das (17), the property 
gifted was not more than one-fortieth part 
of the entire estate; in Vuppuluri Tatayya 
v.Garinalla Rama Krishnamma (18), the 
property gifted bore a small proportion to 
the,entire estate. ; 

In the present case the property en- 
dowed is almost one-third of the entire 


(15) 69-Ind. Gas. 38; 44 A 503; AI R 1922 P O 261; 
16L W 871; 31M L T 253; 37 OL J 383; 44M LJ 
766; 27 O W N 653; 25 Bom. LR 648; 2 P W R 1923; 
49 I A 383 (P O). 

(16) 48 Ind. Cas. 847;41 A 130; 16 A L J 9986. 

(17) 99 Ind, Cas 821; 7P L T81; 5 Pat 646;AIR 
1926 Pat. 582. - 

` (18) € Ind. Cas, 240; 3t M 288; (1910) M W N 229: 
8 ML T 74; 20 M LJ 798. a 
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estate as will appear from the application 
of the mother of Gopal Prasad for ap- 
pointment of a guardian of the minor. The 
dedication is of one-half of the estate 
bearing. Tauzi No. 38. Moreover, itis 
necessary that the gift for pious purposes 
must be on some appropriate occasion. 
No such occasion is shown in this case. 
Assuming, therefore. that the dedication 
in the present case was by the widow 
herself, even then it cannot be support- 
ed asa valid endowment. The result is 
that Letters Patent to Appeal No. 87 must 
be dismissed with costs. In this view of 
the case it is not necessary to consider on 
merits the Appeal No. 86 arising out of 


„the application under O. XXI, r. 100. 


It is conceded that the petitioner, the idol, 
was in possession and that he could not 
he dispossessed in execution of the decree 
of the Privy Council obtained against 
Gopal Prasad in his individual capacity: 
but having regard to the result of the 
suit instituted by the reversioners in which ` 
their title has been declared and the 
endowment has been held to be invalid, 
there is no necessity to investigate the 
point and to order restoration of posses- 
sion to the idol. This appeal also must, 
therefore, be dismissed with costs, There 
will be no separate hearing fee in this 
case. 

Muhammad Noor, J.—I agree. 

A. _ Appeals dismissed. 


RANGOON HIGH COURT 
Oivil Revision No. 414 of 1933 
April 4, 1934 
Mackney, J. 

MAUNG LU SOB — APPLIOANT 
Versus 
MAUNG SHWE ZIN—RESPONDENT 

Civil Procedure Code (Act V of 198), ss. 60, 115—= 
Upper Burma Land Revenue Manual, 1910, Direc- 
tion K2—State lands—Right of occupier of — Whether- 
saleable property—Refusal of lower Court to execute 
decree by attachment of property held to be not 
saleable—Whether failure to exercise jurisdiction— 
Revision, if competent, 

An occupier of State lands can have no transfer: 
able right of use or occupancy therein. It may be 
that in practice Government has not ordinarily in- 
terfered with transfers made by cecupiers of State 
lands ; but this does not mean that in law such a 
right to make | transfers exist,- Consequently the 
right of an occupier of State lands is not saleable 
property within the meaning of s. 60, Civil Proce- 
dure Code. Maung PoMinv. Maung Po(1), applied. 
Sanilal-Sheoshanka v. Delawar (2), distingaished, ip. ' 
816, col. 1.] i aa E 

Where the lower Court refuses to execute a decree 
by attashment of property which it holds to be 
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non-saleable property, by so doing, it does not fail 
to exercise the jurisdiction which it is vested : but 
in deciding thatthe property is not saleable, it is 
actually exercising its jurisdiction. 


C. R against a decree of tke District 
Court, Lower Chindwin, dated August <6, 
1933, in Civil Miscellaneous Appeal No. 23 of 
1933, arising out of the order dated June 28, 
1933, of the Township Court, Yinmabin, in 
Civil Execution No. 2 of 1933. 

Mr, A. N. Basu, for ihe Applicant. 

Judgment.—This is an applicaticn in 
revision of anorder of the Jearned District 
Judge of Lower Chindwin by which he 
dismissed an appeal from an order of the 
Township Court of Yinmabin in Civil Exe- 
cution No. 2 of 1933. In that case the 
learned Township Judge, having at the 
instance of the decree-holder attached 
certain State land in execution of a money- 
decree, cancelled the attachment on the 
ground that as an occupier of State lands 
have no transferable right of use of cccup- 
ancy therein, his right was not saleable prop- 
erty within the meaning of s. 60 of the Code 
of Civil Procedure. (i) Maung Po Min v. 
Maung Po (it) Maung Po v. Maung Sein 
and Ma Chein (1). The learned District 
Judge took the same view as the learned 
Township Judge. The ground of revision 
is that the learned District J udge has 
overlooked the material fact that the ruling 
relied on has been overruled in Sonilal 
Sheoshanka v. Delawar (2), and that the 
Courts below have failed to exercise the 
jurisdiction invested in them by refusing 
to execute the decree. 

As regards the latter ground, it cannot 
be said ‘that the Jower Courts have refused 
to execute the decree. What they have 
refused to do is to execute it by attach- 


_ ment of property which they have held not 


to be saleable property. It is difficult to 
see how by so doing they have failed to 
exercise the jurisdiction with which they 
have been vested. In fact, in deciding that 
the property was not saleable, they have 
actually been exercising their jurisdiction. 
As regards the first point, in my opinion, 
the learned District Judge was quite correct 
in pointing out that the later decision re- 
ferred to did not apply, inasmuch as it 
merely decided that cl. 2 of sub-s. 2 of s. 53, 
of the Upper Burma Land and Revenue 
Regulation does not bar the jurisdiction 
of Civil Courts over claims to the owner- 
ship or possession of State land except in 
respect of such matters as the Local Gov- 


(1) U B R (1897-1901) II, 258. 
(2) 39 Ind. Cas. 367; U BR (1914-16), II, 161. 
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ernment or a Revenue Officeris empowered. 
by or under the Regulation to dispose of. 

It cannot be implied from this decision. 
that oceupiers-of State lands have an herit- 
able or transferabie right cf use or occupè 
ancy therein. Disputes may arise between 
private individuals in regard to possession 
of land in which the question of the exist- 
ence of such a right does not arise. 

lf I may say so with great yespect the 
decision in Maung Po Min v. Maung Po (1), 
appears to me to be a correct decision. 

The learned Advocate for the applicant 
has referred me to certain decisions of the 
Indian High -Ccurts by which it was held 
that restrictions against the right of trans- 
fer made, for instance, by ihe terms of a 


lease would not prevent the right of use or `“ 


cecupency being attached; but clearly 
such decisicns can have no ‘application in 
the present case where by Regulation of the 
State it has been definitely laid down that 
an occupier of State lands can have no 
transferable right of use or occupancy 
therein. 

Direction 82 of the Upper Burma Land 
Revenue Manual, 1911, which purports to 
lay down that 

“ There is nothing either in the Regulations or in 
the Rules which prohibit transfer by an occupier 
of such interest as he has in his holdiag” 
appears to be incorrect. There is no 
justification for reading the words “ against, 
Government ” into cl. (a) of 5. 25 of the, 
Regulation after the words “occupancy 
therein.” It may be that in practice Gov- 
ernment has not ordinarily interfered with, 
transfers made by occupiers of State lands; 
but this does not mean that in law such a, 
right lo make transfer exists, 

In my opinion no ground for revision of, 
the order of the learned District Judge 
exists, and this ¿pplication is dismissed. ; 

N. Application dismissed. 


PRIVY COUNCIL | 
Appeal from the Supreme Court of - 
Palestine 
October 9, 1933 
Logn TOMLIN, Lorn WRIGHT AND, , 
SIR GRORGA LOWNDES 
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sa LLaNTS 
ersus 
TENENBAUM— RESPONDENT 
Vendor and purchaser—Purchaser's right to 
damages—Breach of concurrent obligations— Readi: 
ness and willingness‘to carry out his obligations— 
Onus of proof—Failure of preof—Damages, KA can bë 
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realised—Amount deposited as earnest money—Reco- 
verability 
local law—Hnglish Law— Applicability oF. 

_Readiness and willingness to carry out his obliga- 
tion has always been a condition precedent to a 
person's right to recover damages in respect of 

reach ofone of two concurrent obligations. Thè 
onus of proving the readiness and willingness to 
perform his part of the concurrent obligations lies 
on the purchaser in a suit by him for damages in 
Tespect of abreachof contract of sale of land. 
That onus, in theabsence of any evidence to the 
contrary ad@&iced by the defendant, may be easily 
discharged, nor is a tender ofmoney necessary in 
the case ofan obligation to pay money. Evidence 
of inability to discharge the obligation adduced by 
the defendant may, however, render it necessary 
for the plaintiff to satisfy the Court that he was 
at the material moment in a position to discharge 
his obligation. It it is proved that he was notin a 
position to pay the balance, he is not entitled to 
damages even if the vendor has committed the 
breach. He can, however, recover the sum paid as 
a deposit or part of the price. 

In the absence of any provision in the law 
of the place or any local ordinance which deals 
with the question whether inan actioato recover 
damages for breach of contract, the plaintiff is bound 
to establish his readiness and willingness to perform 
his part, regard must be had to the English Law 
applicable in the case of concurrent obligations. 


Facts.—One C who was domiciled in 
Egypt and amember of the Caizo Maronite 
Community, died intestate on February 22, 
1927. On July 14,1925, the insestate had 
entered into a contract with the plaintiff- 
respondent where he agreed tosell and 
the respondent agreed to purchase certain 
miri land situateat Haifa in Palestine. 
The purchase under the contract had 
not been completed at the death of C. 
The price fixed by the contract was £E.260 
per dunum. £E.4,000 was paid on thesign- 
‘ing ofthe contract, and the balance of 
the price £H. 28,000 was to be paid at the 
tranefer into the name of the respondent. 
The. contract contained inter alic the follow- 
ing clause: 


“5. Tf the first party commi:s breach of 
“any terms of this contract, he shall return 
to the second party the £E.4,)00 received 
by him and shall pay to him £E.10,000 
as liquidated damages and penalty for 
the non-carrying out of this contract, and 
if the second party commits breach of 
any terms of this contract, he shall pay to 
the first party £E.10,000 as liquidated 


damages and penalty after deduction of | 
“deals with the 


the £H.4,000 paid.” 

The prescribed period for ‘he transfer 
after the payment of the price was post- 
poned with the consent of both parties to 
November 30, 1927. The heirs cf C, entered 
intoan agreement with the respondent where- 
by the respondent, as he did not have the 
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sum owing to his thenpresent conditions, 
asked the heirs of C to give a year's period up 
to November 30, 1928, under the conditions 
therein contained. The conditions in effect 
provided: (1) for the payment then made 
of an additional deposit of £H.5,U00; (2) 
for the extension of the time for payment 
of the balance to November 30, 1928; and 
(3) for the reduction of the penalty under 
clause oforiginal contract from £E. 10,000 
to £E.7,000. Alleging that the vendor had 
not transferred the land to him by the agreed 
date, the vendor claimed the refund of 
deposit and stipulated damages of £H.7,(00. 
The defendant put in-a defence and counter- 
claim alleged that he had offered to transfer 
the land by due date and that the plaint- 
iff was in default in not accepting the same 
and that the reason of the refusal ofthe 
respondent to accept the transfer was that 
he hadno money to pay the balance of 
the purchase price and he was himselfin 
default and accordingly the defendant 
counter-claimed to keep the deposit and to 
be paid a further sum of £H.5,000 to make 
up damages or penalty of £E.7,000. Their 
Lordships found as a fact that the defend- 
ant did not on the agreed date proffer a 
transfer which the plaintiff was bound to 
accept and to that extent the plaintiff had 
made good his case. Accordingly the 
plaintiff was held entitled to a refund of 
the deposit. But as the plaintiff was not 
in a position to perform his part of the 
contract (that is, to pay the remainder of 
the purchase. price) he was not entitled 
to recover any damages for breach of 
contract. It was also found that appel- 
lant No.1 did not on November 30, 1928, 
proffer a transfer which the respondent was 
bound to accept. , 

Messrs. Tomlin Thorpe and Wilfred 
Barton, for the Appellants. | 

Messrs. Wilfred Greene and Pleineas 
Grass, for the Respondents. : f 

Lord Tomlin.— (After stating facts 
and the finding as aboye his Lordship 
proceeded). There remains the question 
as to the readiness and willingness of 
the respondent to perform his part of 
the contract. Their Lordships’ attention 
has not been directed to any provision of 
the Turkish law or any local ordinance which 
question whether in an 
action to recover damages for breach of 
contract the plaintiff is bound to establish 
his readiness and willingness to perform 
his part. In the absence of any such 
provision their Lordships are of opinion 
that regard must be had to the English 
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Law applicable in the case of concurrent 
obligaticns, 

Readiness and willingness to carry out 
his obligation has always been a condition 
precedent to the plaintiff's right to recover 
damages in respect of breach of one of 
two concurrent obligations. It is true that 
to-day in England it need not be expressly 
pleaded, but the onus of proving it is 
nevertheless on the plaintiff. That onus, 
inthe absence of any evidence to the 
contrary adduced by the defendant, may 
be easily discharged, nor is a tender of 
money necessary in the case of an obliga- 
tion to pay money. Evidence of inability 
to.discharge the obligation adduced by 
the defendant may however render it 
necessary for the plaintiff to satisfy the 
Court that he was at the material moment 
in a position to discharge his obligation: 
see Jefferson v.Faskell (1), at p. 74* and 
British and Bemingtons, Ltd., v. North- 
Western Cachar Tea Co. (2). 

The learned Judges of the Supreme 
Court were, in their Lordships’ opinion, in 
error in 1egarding the issue of readiness 
and willingness as irrelevant. Here there 
was, in their Lordships’ judgment, no re- 
pudiation of the contract by appellant No. 1, 
and the respondent was insisting on the 
contract inasmuch as he was:suing for the 
sum recoverable under cl. 5. To recover 
under that clause it was, in their Lordships’ 
judgment, necessary that he ‘should 
establish his own readiness and willingness 
to perform his part of the concurrent 
obligations. 

Throughout the litigation appellant No. 1 
set up that the respondent was notin a 
position to pay and that he utilized the 
question of title to make for himself by 
means of damages a profit out of the 
transaction. To support this charge there 
was produced a certified copy of the execu- 
tion minute in an action in the Haifa Court, 
in which a judgment for about £30 had 
been recovered in May 1928 by a creditor 
against therespondent. From the certified 
copy it appeared that on July 12,1928 a 
petition was presented by the respondents’ 
attorney, alleging that owing to hard times 
the respondent was prepared to pay off 
the debt and interest by monthly in- 
stalments of £2; that eventually the 
attorney agreed to pay £2 down and £5 


(1) (1916) 1K B57;8& LJK B 388; 1i3LT 
1189; 32 T L R69. : = 

(2) (1923) A O 48; 93L J KB 62; 128LT 499; 
, 28 Com. Oas. 265. : i 
*Page of (1916) 1 K. B—|Ed] ` 


` ABDULLAH BEY OHEDID V. THNENBAUI 


14910 | 
per month, beginning on September 15: 
1928, and that these instalments of £5 were’ 
either not paid in full or, at any rate, were 
still being paid as late as July 1929. 

It was said on behalf of appellant No.1 
that this was some evidence which, ifnot 
displaced, pointed to the respondent's in- 
ability on November 30, 1928, to pay a 
sum exceeding £E.28,600. The point was 
taken in the pleadings, but the Tespondent 
did not himself give or adduce any evid- 
ence in respect of it, and their Lordships 
are satisfied that the proper conclusion is 
that the respondent has fajled to discharge 
the onus of proving his readiness and 
willingness to perform his pari of the 
concurrent obligations although he has 
established that appellant No. 1 failed to 
discharge his part. | 

The result must therefore be that the 


‘claim for damages on either side fails. So 


. Court the respondent 
- his costs of the appeal and his costs of the 


far however as the respondent is concerned, 
he isentitled to recover the money paid as 
a deposit, as no title has been made to 
the land. The appeal must therefore be 
allowed so far as it concerns the damages 
or penalty for £E.700. The order of the 
Supreme Court will therefore stand in re- 
gard to the deposit and the counter-claim, 
but will be set aside in regard to the £E.7,000 
claimed in the action, and in respect of 
that claim the action must be dis- 
missed. ` 

With regard to costs: (1)in the Court of 
first instance, the respondent should receive 
half his costs of the action and. his costs 
of counterclaim and should pay appel- 
lant No. 8 half his costs of the action with 
an appropriate set off; (2) in the Supreme 
should receive half 


cross-appeal and should pay appellant No.1 
half his costs of the appeal withan ap- 
propriate set off; and (8) before their 
Lordships’ Board the appellants should 
receive two-thirds of their costs and will 
pay the respondent one-third of his costs . 
with an appropriate set off. Their Lord- 
ships will humbly -advise His Majesty 
accordingly. f 

N. Appeal partly allowed. - | 
Solicitors for the Appellant—Messrs, ` 
Wm, Well & Sons. 

Solicitors for the Respondents—Messrs. 
Landman & Roy. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 255 of 1930 
November 9, 1932 
IQBAL AHMAD AND BAJPAI, JJ. 
AMBIKA PRASAD UPADHYA— 
PuLaIntirr—APrELLANT 
versus 
M. SADA SHEO LAL—DEFENDANT 

; ` — RESPONDENT 

Limitation®Act (IX of 1509), Sch I, Art. 144— 
Purchase of undivided share — Formal delwery of 
possession—Suit by purchaser for actual possession— 
Time, when begins to rUn. 

In execution of his decree, M the decree-holder 
purchased an undivided share 
plots on August 21,1105, and got formal delivery of 
possession on February 19,1907, In 1914 M filed a 
suit for partition and separate possession against L, 
defendantia the present suit the other sharer. 
Partition was refused but M got joint possession 
which was obtained on September ), 1915. M on 
August 15, 1916, sold his rights and interest to the 
father of the plaintiff, who applied for mutation of 
names. The application was unsuccessfully resisted 
by defendant; a suit was brought by the plaintiff alleg- 
ing that since August 15, 1916, his father was in 
joint possession and after his death, up to his dis- 
possession by defendant he remained in joint posses- 
sion. Denying the plaintitt's allegation, the defen- 
dants pleaded the bar of limitation of 12 years. 

- Held, that in order to establish adverse possession 
by one tenant-in-common against his co-tenants 
there must be exclusion or. ouster and the possession 
subsequent to that must be for the statutory period. 
But these propositions have no application to the 
facts of the present case. In the present case if the 
controversy had been between the defendant and S's 
sons, it may have been impossible for defendant 10 
successfully put forward the plea of adverse posses- 
sion, but the plea of limitation raised by defendant 
against the claim of the plaintiff was unanswerable. 
. There has all along been an open denial by defendant 
_of the title of the plaintiff and of his predecessors-in- 
title, neither the plaintiff nor his predecessors-in- 
title ever succeeded in obtaining actual posses- 
sion ofthe plots. Consequently there has been an 
ouster -of the plaintiff and of his predecessors in-title 
from the year 1905. Where there is an actual turning 
out or keeping excluded of the party entitléd-to 
the possession, there is an ouster. The resistance on 
the part of defendant and the members of his family 
had the effect of preventing the plaintiff's predecessors- 
in-title from obtaining actual possession and this coupl- 
ed as it was by an open denial of their title, amounted 
to their ouster. Therefore time began to run against 
M-from September 1, 1915, the date on which he obtain- 
ed formal delivery of possession in execution of the 
decree obtained by him for joint possession over the 
plota in dispute. Sita Ram Dube v. Ram Sunder 
Prasad (1), Ahmad Raza Khan v_ Ram Lal (2)and 
Gobinda Chandra Bhattacharjee v, Upendra Chandra 
- Bhattacharjee (3;, relied on, po 

.§. CŒ. A. from the decision of the Addi- 

tional Subordinate Judge, Benares, dated 


December 3, 1929. = 

Messrs. P. L. Banerji and.N. Upadhya, 
, for the Appellant. A 

Mr. A. Sanyal, for the Respondent. 


Judgment.—This is an appeal by an 
unsuccessful plaintifi whose claim for joint 
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possession along with the defendant-res- 
pondent over certain fixed rate tenancy 
plots and for the recovery of Rs. 270 as 
mesne profits has been dismissed by the 
lower Appellate Oourt on the ground that 
the claim was barred by limitation. 

The plots in dispute admittedly belonged 
to M. Sada Sheo Lal,. the defendant-res- 
pondent, and his cousin Shankar Lal. His 
Highness the Maharaja of Benares held a 
simple money decree against Shankar Lal, 
in execution of the same, the rights and in- 
terests of Shankar Lal in the plots were 
attached and sold and purchased by the 
Maharaja on August 21, 1905, and he ob- 
tained formal delivery of possession on 
February 19, 1907. The Maharaja, however, 
could not obtain actual possession of the 
plots and he filed a suit in 1914 against 
Sada Sheo Lal and his sons for partition 
and for separate possession of his share. 
The suit was contested by Sada Sheo Lal. 
The prayer for partition was refused, but 
the claim of the Maharaja for joint pos- 
session was decreed, -and-in execution of 
the decree the Maharaja obtained formal 
delivery of possession on September 1, 1915. 
On August 15, 1916, the Maharaja sold his 
rights and interests in the plots to the father 
of the plaintiff-appellant, and he applied 
for mutation of his name in the revenue 
papers. The application for mutation of 


‘names was also resisted by the defendant- 


respondent and other members of his fa- 


„mily. Their objections, however, were over- 


ruled and mutation was’ordered in favour 


‘of the father of the plaintiff-appellant on 


November 6, 1918. It isclear from the facts 
stated above that the rights and interests 


-of Shankar Lal in the plots in dispute pass- 


ed:to the father of plaintiff-appellant. ~ 
The suit giving rise to the present appeal 
was brought by the plaintiff-appellant on 
the allegation that after the sale-déed 
dated August 15, 1916, his father remained 
in possession of the plots in dispute jointly 
with M. Sada Sheo Lal, the defendant- 
respondent, and after his father’s death in 
December, 1919, the plaintiff also remained 
in joint possession of the plots but subse- 
quently was dispossessed by defendant-res- 
pondent. It was stated in the plaint that 
the cause of action for the suit arose in the 
month of December, 1919, when the plaint- 
iff was wrongfully dispossessed by the 
defendant-respondent. i 
The defendant-respoadent denied the 
allegations of the plaintiff as regards the 
plaintiff or his father being in possession of 
the plots:in dispute and-alleged that all 
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“through he and Shankar Lal and Shankar 
Lal’s sons remained in possession of the 
same, and that neither the Maharaja nor the 
father of the plaintiff ever succeeded in 
obtaining possession of the plots. He con- 


tended that the suit was barred by 12 years 
rule of limitation, 


The trial Court, after pointing out that 
the attempts of the Maharaja to attach and 
sell the share of Shankar Lal and to’ get 

. possession of the same were always opposed 
by the defendant-respondent and the mem- 
bers of his family and so was the attempt of 

_the father of the plaintiff-appellant to ob- 
tain mutations of names in his favour, 
held that, though the objections of the de- 

` fendant and the members of his family were 
never crowned with success in Courts of 
law, the actual possession of the plots always 
‘remained with the defendant and that 
‘neither the plaintiff nor his father nor the 
Maharaja were ever able to obtain joint 
posssession over the plots in dispute. Ib was 
of the opinion that afresh start to the period 
of limitation was given by the proceedings 
for delivery of iormal possession dated 
September 1, 1915, and that though the suit 
was brought more than 12 years after that 
date, 1t was not time-barred as “mere ex- 

` clusive possession by one co-owner does not 
amount as the ouster of others, and constitute 
that possession as adverse against other co- 
owners. There must be a clear and unam- 

_biguous repudiation of title of other co- 

owners by the co-owner in possession,” 
and that in the present case the defendant- 
appellant had failed io prove such repu- 
diation of the title of the plaintiff or of his 
father or of the Maharaja. It held that as 
the defendant alleged that he was all along 
in possession jointly with Shankar Lal and 
his sons, he cannot be said to have set up 
title in himself qua the share of Shankar Lal 
and that “setting up of jus tertii does not 
amount to adverse possession.” In short, it 
“was of the opinion, that,asthe defendant did 
not claim title in himself gua Shankar Lal's 
share, he could not be said to have acquired 
title by adverse possession to the same, and 
in this view overruled the plea of limitation 
raised by the defendant and passed a 
decree in the plaintift’s favour, 


The lower Appellate Court agreed with 
the trial Court in holding that neither the 
plaintif-appejlant nor his father nor the 
Maharaja of Benares were ever in actual 
possession of the plotsin dispute, but held 
“on the authority of the decision in Sita 
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Ram Dube v.. Ram Sunder Prasad (1), that - 


the suit was time-barred. | 

In second appeal before us the accuracy 
of the decision of the lower Appellate 
Court on the question of limitation 18 
called into question and it is argued 
that as it was the defendant's case 


that he was never in sole possession of the . 


plots in dispute, and that Shankar Lal and 
his sons also remained in joint possession 
with him, the defendant’s possession could 
not be adverse as iegards the share of 
Shankar Lal and his sons, and, as such, the 
plaintiff was entitled to a decree. Jt is 
further pointed out that the case was bet- 
ween co-tenants and that the possession of 
one co-tenant is in law the possession of the 
other and that nothing short of ouster or 
something equivalent to ouster could 
put anend to that possession. With this 
contention we are unable to agree. 

It is well established that each joint 
owner has the right tothe possession of all 
the property held in common, and that he 


“has the same right to the use and enjoy- 


ment of the common property ashe has to 
his sole property except in so far as it is 
limited by the equal right of his co-sharers. 
Accordingly, each co-owner is entitled to 
enjoy every part of the common property, 
but his possession is in the eyes of law the 
possession of all the co-owners and unless 


he openly denies the title of his other co- 


owner and such denial is accompanied by 
dispossession of the other co-owner, time 
does not begin to run against the latter, 


“In other words, in order to establish ad- 


verse possession by one tenant-in-common 
against his co-tenants there must be ex- 
clusion or ouster and the possession subse- 
quent 10 that must be for the statutory 
pericd vide Ahmad Raza Khan v. Ram Lal 
(2) and Gobinda Chandra Bhattacharjee v. 
Upendra.Chandra Ehattacharjee (3). But 
it appears to us that these propositions have 
no application to the factsof the present 
case. In the pregent case if the contro- 


È 


versy had been between Sada Sheo Lal the-. 


defendant-respondent and Shankar Lals 
sons, it may have been impossible for Sada 
Sheo Lal to successfully put forward the 
plea of adverse possession, but in our judg- 
ment the plea of limitation raised by Sada 
Sheo Lal against the claim of the plaintif- 
appellant was unanswerable and was right- 


(1) 115 Ind. Cas. 791; £6 AL J 573; AIR 1928 All, 
412: 50 A 813, 

(2) 26 Ind, Oas, 922; 13 AL J 204; 37 A 203, 
(3) 56 Ind. Cas. 141; 47 © 271; 23 O W N 977; 30 
Oud 612, 
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ly given effect to by the lower Appellate 
Court. 

By his auction purchase of the year 1905 
His Highness the Maharaja of Benares 
became a-co-tenant with Sada Sheo Lal, but 
his attempt to obtain actual possession of 
the plots in dispute always failed. Through- 
out Sada Sheo Lal denied his title to the 
plots. Theitle of the father of the plaint- 
iff-appellant was also denied by Sada Sheo 
Lal and the members of his family in the 
course-of the mutation proceedings conse- 
quent on the execution of the sale-deed by 
the Maharaja in favour of the father of the 
plaintiff. It is clear, therefore, that there 
has all along been an open denial by Sada 


“Bheo Lal of the title of the plaintiff and of. 


his predecessors-in-title. It is further 
clear from the finding recorded by the 


lower Appellate Court, which finding is. 


binding on us in second appeal, that neither 
the plaintiff nor his predecessor-in-title ever 
succeeded in obtaining actual possession of 
the plots, It follows, therefore, that there 
has been an ouster of the plaintiff and of 
his predecessors-in-title from the year 1905. 
It is not easy to frame a formula to cover 
all cases of ouster, but it may generally be 
stated that where there is an actual turn- 
ing outor keeping excluded of the party 
entitled to the possession there is an ouster. 
The resistance on the part of Sada Sheo 
Lal and the members of his family had 
the effect of preventing the plaintiffs’ pre- 
decessors-in-title from obtaining actual pos- 
session and this, coupled as it was, by an 
open denial of their title, amounted in our 
judgment totheir ouster. Therefore, time 
began to run against the Maharaja of 
Benares from September 1, 1915, the date on 
which he obtained formal delivery of posses- 
sion in execution ofthe decree obtained by 
him for joint possession over the plots in 
dispute. This was the view taken by this 
Court in Sita Ram Dube v. Ram Sunder 
_ Prasad (1), and in view of that decision we 


must hold that the present suit was time- 


barred. 

We are unable to agree with the trial 
Court in holding that in the present case 
the fact of Sada Sheo Lals “setting up 
of jus tertii does not amount to adverse 
possession.” It is no doubt a fact that Sada 
Sheo Lal admitted that Shankar Lal and 
his sons have also been in joint possession 
with him of the plots in dispute, but the 
possession of Shankar Lal and his sons 
-cannot be deemed in law to be the posses- 


sion of the plaintiff or. of his predecessors- - 


in-title. The admission of Sada Shee Lal 
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about the possession of Shankar Lal's sons 
can, therefore, be of no avail to the plaintif. 
Shankar Lal, as already stated, was the- 
judgment-debtor in the decree held by the 
Maharaja. Notwithstanding the sale of. 
his share be and his sons continued in 
possession of the plots. Their possession 
was adverse tothat of the Maharaja and 


-of his successors-in-title, and it would be 


absurd to give to the Maharaja or to: his 
successors-in-title including the plaintiff 
the benefit of possession°on the part of 
Shankar Lal and his sons, which was 
adverse to them from the very outset. If 
the plaintiff had impleaded Shankar Lal's 
sons inthe present suit and if the Jatter. 
had pleaded adverse possession, there could 
have been no answer, to that plea, and it 
is impossible to appreciate how by omitting 
to. implead Shankar Lal's son the plaintiff 
can insist cn the possession of Shankar Lal’s 
sons being deemed to be equivalent to his 
own possession. 

For the reasons given above we hold that 
the suis was time-barred and we dismiss 


this appeal with costs. : : 
D. Appeal dismissed. 
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BOMBAY HIGH COURT 
Civil Appeal No. 60 of 1931 
July 19, 1933 
SHINGNE, J. 
DATTATRAYA TATYA KHURD 
- AND OTHERS—APPELLANTS 
` VETSUS 
MATEA BALA JASUD AND OTHERS — 

RESPONDENTS 
Hindu Law—[Illegitimate children of same woman 
~ Right of daughter to succeed to her” brother-and 
sister—Priar suit to succeed to mother's property in 
preference to brother—Whether bars subsequent suit 
to succeed to brather as sister—Ciwil Procedure .Code 


(Act V of 1908), s. 11, 

Under Hindu Law, where a son and daughter ara 
born toa woman by adulterous intercourse, the 
daughter succeeds to her brother, ; 


{Case-law discussed.] ne 
Where ina prior suit, the plaintiff contended that 


she as an illegitimate daughter was entitled to succeed 
to her mother’s property in preference to the mother's 


illegitimate son: ,, , f 
Held, that the decision. in the prior suit would not 
operate as bar by res judicata ina subsequent suit in 
which the piaintiff claims to succeed as sister of the 
son. z i 
Appeal from an order of the Extra Assist- 
ant Judge, Satara, in Appeal No. 120 of 
1930. - ae 
Mr. K.N. Koyajee, for the Appellants. -- 
“Mr, P. B. Gajendragadkar, for the 
Respondents, > =e 
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Judgment.—The facts of this case are 
that the suit property originally belonged 
to one Vitha. She had acquired the prop- 
erty while she was in the keeping of one 
Khandu during the lifetime of her husband 
whom she had left. While living in this 
condition she had a son named Ganu born 
to her and two. daughters. One of the 
daughters is dead, and plaintiff No. 1 in 
this case is the other daughter, 
` death of Vitha, Ganu took possession of her 
property and continued to be in possession 
of the same untilhis death. After his death, 
Chandra, his widow, took possession of the 
property. While Ganu’s widow was in 
possession of the property, the present 
plaintiff No. 1 passed a sale-deed of the 
property to one Vithu Todkar, who filed 
@ suit in:1914 (Suit No. 577 of 1914) against 
Ganu’s widow and some other persons 
for recovery of possession of the 
property. Vithu Tcdkar failed in the 
litigation. It was held that his vendor 
Matha was ‘an offspring of . adulterous in- 
tercourse and could not be said to be 
the daughter of Vitha in the legal sense 
of the term. On the death of Chandra, 
defendant No. 1 came into possession of 
the property. He based his claim ona will 
` sajd to have been made by Ganu’s widow. 
The willhas been challenged in this liti- 
gation. The point as to the execution and 
genuineness of the will has been left over 
because the trial Court held that the 
present suit was not maintainable on 
other grounds. 

The present suit has been brought by 
the plaintiffs for recovery of possession 
of the property on the ground that plaintiff 
No. lasthe sister of Ganu was entitled 
to succeed to the property as there is no 
other nearer heir to the estate left by Ganu. 
Plaintiffs Nos. 2 and 3 are stated tobe pur- 
chasers of some of the suit properties from 
plaintiff No. 1. To this suit various ob- 
jections were raised. Some of the objec- 
tions have not been gone into. It was held 
by the trial Court that plaintiff No. 1 could 
not succeed as heir in her alleged capacity 
as the sister of Ganu. The Court also 
held that the suit was barred by res 
judicata in view of the decision in Suit 
No. 577 of 1914. On appeal the learned 
Judge of the Appellate Court held that 
plaintiff No. 1 was entitled to succeed to the 
property of Ganu as she was an offspring 
born of the same woman as Ganu and 
that this legal position was not affected 
by the decision in the previous suit which 
related to plaintiff No, 1's claim as- the 


DATTATRAYA TATYA KHURD v. MATHA BALA JASUD 


On the- 


14910 
surviving daughter of Vitha. Holding in 
this way the learned Judge of the Ap- 
Pellate Court reversed the decree of the 
trial Court and remanded the case for 
decision of other issues left over in the 
trial Court. In this appeal the same two 
points which prevailed in the Court of first . 
instance have been taken, Taking the 
point of res judicata first, I agree with 
the view of the Appellate Covft that the 
present claim is not barred by reason of 
the decision in the Suit of 1914. As observ- 
ed by the learned Judge of the Appellate 
Court, the former litigation involved 
a question of plaintiff No. 1's 1ight on the 
ground that she as daughter was a per- 
ferable heir tothe property left by Vitha. 
I am of opinion that it is still open to 
plaintiff No. 1 to put forward a claim on 
the ground of her consanguinity with 
Ganu. The two claims are widely different 
and the present claim, or rather the ground 
for it, could not have been set up in the 
previous litigation as Ganu's - widow was 
then living. The point is so clear that the 
legal capacity on the basis of which the 
Claim in the former suit was brought can- 
not be regarded in any way the same as 
the oneon the basis of which the present 
claim is sought to be supported. T agree 
therefore with the view taken by the lower 
Appellate Court on the point. 

The second point .in the case is whether 
there is any heritable connection between 
plaintiff No. 1 and the deceased Ganu to 
whose estate succession is claimed. The 
contention on behalf of the defendants ia 
that Ganu and plaintiff No. 1 could not be 
regarded as brother and sister in the pro- 
per sence of the term inasmuch as they 
were offspring of adulterous connection. It 
is argued that such a relationship arises 
out of lawful wedlock. ‘In order to ascer- 
tain the proper position in respect of this- 
contention, it is desirable to. note that 
though Ganu and plaintiff No. 1 may not . 
be called brother and sister within the .. 
meaning of the term as technically under- 
stood, itis not denied that they are off-. 
spring of thesame woman. No doubt, in the 
various texts of Hindu Law in which we 
have the equivalent of the English words 
‘son’ and ‘daughter’, what is meant is legi- 
timate son and legitimate daughter, and 
ilegitmate children have no place in any 
of the texts of Hindu Law except in the- 
special case of an illegitimate son technical- 
ly known as dasiputra. The point there-. 
fore to be considered is whether, in the 
case of offspring of illegitimate intercourse 
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there is any tie of kinship ‘which would 
entitle the one to inherit to the other. The 
point isto be decided on the assumption 
that these offspring, viz., Ganu and plaintiff 
No. l, can be regarded as Hindus. It is 
not contended that. they should not be re- 
garded as Hindus. A contention to the 
effect that they are not Hindus will not be 
sustainable. In the case of Myna Boyee v. 
Ootaram (1) an Englishman had five child- 
ren by two Hindu women, one of whom 
was a Brahmin caste and was a married 
woman, though living apart from her hus- 
band. In was held that the illegitimate 
children should be considered as Hindus 
and their rights governed by Hindu Law. 
Tt may be that the Hindu Law to be applied 
` in such cases is not directly the law laid 
down in the precepts of the ancient sages 
or the texts of the commentators who dis- 
cussed Hindu Law in various available 
aspects. It cannot however be denied 
that the law to be applied will, at any rate, 
be one deducible from conclusions drawn 
out of the leading principles of the Hindu 
Law on the point of succession. 

The oft-repeated verse of Manu, viz., 
verse 187, in Ch. 9, is to the following 
effect that “to the nearest sapinda the 
inheritance shall belong.” This text of 
Manu is the basis of a large body of law of 
succession. No doubt this text has not 
been uniformly construed, Vijnaneshvara, 
the author of the Mitakshara, construes 
it in a way somewhat different from the 
way in which it has been construed by the 
school of thought in Bengal. So far as the 
view of the Mitakshara is concerned, 
acvording to Vijnaneshvara sapinda rela- 
tionship arises from community of blood or, 
to use the technical expression, from “com- 
munity or particles of the same body.” 
According | to Vijnaneshvara, the word 
pinda” signifies body. As observed by 
Mr. Gharpure in Appendix © of his Hindu 
Law, Edition of 1931, Vijnaneshvara ex- 
pounds his meaning by reference to a pass- 
age in the Garbhopanishad. According to 
that passage, the Human body is made of 
six parts, three being derived from the father 
and three from the mother—the bones, 
sinew and the marrow from the father, and 
the skin, flesh and blood from the mother. 
A man’s body is, therefore made up of 
parts to which both the parents con- 
tribute. These parts are pindas or 
components which go to make up the body. 
Those therefore who have in their body 
70), 
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‘any particles which make up the body in 
common with others are sapindas. This 
is the meaning of the word: “sapinda” ae- 
cording to Vijnaneshavara. It will thus be 
clear that the term ‘“sapinda” connotes 
various kinds of relationship between 
individuals who are regarded as sapindas 
of each other. : 
The Mitakshara deals with sapinda 
relationship with the father as also the 
sapinda relationship with the mother— 
so that it is not necessary in order to have 
heritable blood that inheritance should 
necessarily be traceable through the father. 
Vide the observations of Devadoss, J., and 
Wallace, J., in Viswanath Mudaliv. Dora- 
swami Mudali (2) and of Patkar, J., in 
Narayan Pundlik v. Laxman Daji (3). 
Applying the principles of the above texts 
to the facts of the present case, plaintiff No. 1, 
as an offspring of Vitha, is a sapinda of 
Ganu who was also an offspring of Vitha, 
and inasmuch as the particles of the 
mother’s body abounded in body of Ganu 
and also abound in the body of plain- 
tiff No. 1, both of them will be sapindas of 
each other, and in the absence of a nearer 
heir, plaintiff No. 1 will be entitled to 
succeed to the property left by Ganu. 
Going to the case-law in the case mentioned 
above- Myna Bayze v. Ootaram (1), after 
it was remanded to the High Court of 
Madras, it was held by that Court that the 
illegitimate children of the Brahmin woman 
kept by the Englishman, as stated above, 
were to be regarded as Sudras, or a class 
still lower, and that in the absence of their 
nearer heirs, they inherited the property of 
their mother and of one another. The observa- 
tions at p. 203* in the said case, Myna Bai v. 
Uttaram(t’, are to the following effect: 
“Our reasoning therefore is that there is no authori- 
ty against the existence of heritable blood between the 
woman and her illegitimate offspring. Tukuram 
and his brother are decided to be Hindus. They are 
the Hindu sons of a woman, who was either a woman 
ofa class lower than the fourth of Manu's classes, 
and in this case the sons are cognate to her and to 
one another, as the children of a class not twice- born 
out of wedlock, and entitled to inherit to their 
mother, and only not capable of inheriting to 
their father because he is not a Hindu, at all. If 
not so, she is a mere prostitute, and of the cognation 
between her and her offspring, there exists no. -doubt 


whatever.” $ A 7 
. In Sivasangu v. Minal- (5) it was held 


(2)91 Ind. Cas. 193:48 M_944 at pp. 951, 960: A I 
R1926 Mad 289° (1925) MW. N 613; 49 M LJ 684; 
(1926) M W N 182. = 

(3) 106 Ind. Cas. 87; 51 B 784; A I R 1927 Bom. 456; 
29 Bom. L R 930. 2 j 

(4)2 MHO R196 at p 203. 
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* Pago of 2 M.H, O, RW. - 
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that the sister succeeded to the estate of 
a married Maraver woman deserted by her 
husband. In Viswanatha Mudali v. Dorai- 
swami Mudali (2) it was held that there 
was heritable blood between the sons of a 
dancing girlor a prostitute. These authori- 
ties support the claim of plaintiff No. 1 in 
this case on the ground that there is 
heritable blood between her and her 
brother, and though plaintiff No. 1 may not 
be the sisterin the strict sense of the term, 
she is the ` offspring of the same woman 
who gave birth to Ganu. She is therefore 
entitled to succeed on the ground of sapinda 
relationship or consanguinity. The decisions 
on the law as to succession to property left 
by dancing girls are based on deductions 
from the principles of Hindu Law and 
affords material for determining the re- 
lationship between persons who are off- 
spring of a woman leading an adulterous 
life. The case of Guddati Reddi Obala v. 
Ganapati Kandanna 17 Ind, Cas, 429 (6) 
affords room for the view that a 
married woman taken to bad ways 
does not become a dancing girl. But 
whether she becomes a dancing girl or 
not, is not the point thatisto be decided in 
this case. Whatis to be decided ig whe- 
ther there exists heritable blood between 
the offspring of a woman, born of adulterous 
intercourse. The decision of the Madras 
High Oourt cited above on the point of 
succession tothe property of a dancing girl 
reflects very useful light on the Point to be 
decided in a case of this kind. In our 
Court. there is a decision in Narayan 
Pundlik v. Laxman Daji (3), where it was 
held that a sister of a prostitute was 
entitled to.succeed to the prostitute’s pro- 
perty asa sapinda to the exclusion of the 
Crown. In that case Patkar, J., in a very 
illuminating and exhaustive judgment, 
observed as follows at'p. 792, 

“If the analogies of Hindu Law are applied to a 
prostitute mother, the daughters are the sapindas of 
the mother as the particles of the mother’s body 
abound in them, and they ere sapindas of each other 


because they are connected with each other through 
one body of the mother”, 


These observations apply with equal 
appropriateness to the facts of this case, 
Tn this judgment, Patkar, J., refers to a 
text of Nanda Pandita in the following 
terms p. 793, 

. “Reference may also be made to Nand Pandita’s 
Vaijayanti, commentary on Vishu Smriti, where the 
order of precedence among brothers and Sisters of the 
whole blood and of half blood is given ag follows: (1) 


(6) 17 Ind. Cas. 422; 23M LJ 493. - 
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brothers of the whole blood, (2) sisters of the whole 
blood, (3) sons of the same father, (4) sons of the 
same mother. The son of the same mother and a 
different father is considered ag an heir.” 4 

This very text is referred to by Deva- 
doss, J., in: the above mentioned case of 
Visuanatha Mudali v. Doraiswami Mudali 
(2), and after citing the text the learned 
Judge observes at p. 9544 

“The existence of heritable blood between sons of . 
the same mother by different fathers can@ot therefore 
be through the father and is attributable only to 
their being sons of the same mother. It isnot there- 
fore necessary that in order to have heritable blood 
inheritance should be traced through the father,” 


It is thus clear that plaintiff No. 1 is en- 
titled to succeed to the property left by 
Ganu. I agree with the view taken by the 
lower Appellate Court and confirm the order 
passed by that Court. The appeal is there- 
fore dismissed with costs. 

N. Appeal dismissed. 
` * Page of 48 M—[Ed.] 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1430 of 1931 
November 21, 1933 
NastIu ALI, J. 
ANNADA SUNDARI GUPTA—P.atntirg 
— APPELLANT 
versus 
RATAN RAM DEB—Derenpanr— 
RESPONDENT 

Will— Construction— Intention of testator to be 
gathered from terms of will read together— Construction 
of similar werds in different will not 10 be follow- 
ed—Practice. | 

Where a will provided: ‘In case T die sonless, my 
wife Gunamoyee Dassi shall become the owner and 
possessor in absolute right, of the rest of my 
properties movable and immovable excluding the 
lands mentioned in the schedule having equal and 
same powers as myself and with full powers to 
make sale or gift of the same for valid reasons and 
abiding by the following provisions, Only she will 
not be competent to sell the lands appertaining to 
my ancestral Khanabari to anybody other than a 
co-sharer: " 

Held, that the intention of the testator was not 
to create an absolute interest in favcur of the 
widow with unrestricted powers of transfer, but to 
enable her to enjoy the properties for her life with 
powers to alienate the same „or portion thereof if 
there was any legal necessity for such aliena- 
tlon. - 

A will is to be read as a whole and the inten- 
tion of the testator is to be gathered from all the 
terms of the will taken together. 

It is always dangerous to construe in one way 
or other by the construction of more or less similar 
words in a different will which was adopted by a 
Court. in another case. The question in each case 
is what was the paramount intention of the testator 
as expressed in the will taken asa whole, 

Appeal from the appellate decree of the 
Fourth Additional Sub-Judge, Sylhet, 
dated January 10,,1931. RS 
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F A Paresh Lal Shome, for the Appel- 
ant, i 


A ME Pirya Nath Dutta, for the Respond- 
- ent, 

Judgment.—This is the plaintiff's 
appeal in a suit for recovery of arrears 
of reni for the years 1332 to 1335 B. S. 
with damages and costs, The plaintifs 
Case is that her father was the owner of 
the land fr which the rent is claimed, 
that the suit landselong with other lands 
were bequeathed by him in favour of her 
mother absolutely, that after her death 
She being the sole heiress of her mother 
1s entitled to recover rent from the tenant 
defendant. The defence substantially is 
that the suit is bad for defect of parties 
Inasmuch as under the terms of the will 
left by the plaintiff's father, her mother 
“got only a limited estate, and after her 
death, the plaintiffas well as other persons, 
namely, Nagendra Chandra Dutta and 
others were entitled to get the rent. The 
learned Munsif held that under the will 
the plaintiff as well as the other persons 
alleged by the defendant became entitled 
to the property after the death of the 
plaintiff's mother and in bhat view dismissed 
the plaintiff’s.suit as being not maintainable 
at the instance of the plaintiff alone, 
The plaintiff thereupon preferred an appeal 
to the lower Appellate Court. The learned 
Judge dismissed the appeal. Hence the 
present appeal by the plaintiff to this 
Court. The decision of this case really 
turns upon the construction of the will 
of the late Dwip Chandra Dutta of which 
probate was taken in due course. The 
Oe are the relevant portions of the 
will: f 

Para. 1.—In case I die sonless, my wife 
Gunamoyee Dassi shall become the owner 
and possessor, in absolute right, of the 
rest of my properties, movable and im- 
movable excluding the lands mentioned 
in the schedule having equal and same 
-powers as myself and with full powers 
to make sale or gift of the same for 
valid reasons and abiding by the fol- 
lowing provisions. Only she will not be 
competent to sell the lands appertaining 
to my ancestral Khanabari to anybody 
other than a co-sharer, 

Para. 8.—If I die sonless my wife will 
have the power to adopt one or more sons, 
and if she makes such adoption, such 
adopted son would be the full owner of 
the property left undisposed of by her 
along with the, properties. mentioned- in 
Schs. 2 and 3, 
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Para. }.—H my wife dies without making 
any adoption in the manner stated above, 
my married daughter Srimati Ananda 
Moyee Dassy and my unmarried daughters 
Srimati Swarna Moyee Dassy and Srimati 
Sarada Sundari Dassy and my nephews 
Sarat. Chandra Dutt, Golok Chandra Dutt, 
Tara Chandra Dutta, Ishan Chandra Dutta 
and Nabin Chandra Dutta will be entitled’ 
in equal shares to all the properties 
movable and immovable that would be 
left after the sales made by her excluding 
therefrom the land mentioned in the schedule 
below. 

Admittedly the land in this suit is 
not included in any of the schedules 
given in the will, and was not disposed 
of by the widow during her lifetime. If 
upon a proper construction of the will 
the widow got an absolute interest in the’ 
land -in question, the plaintiff is entitled 
to a decree. If on the other hand, the 
widow had alimited interest, the plaintiff's 
suit must fail for defect of party. The 
point for decision therefore, is whether 
under the terms of the will the widow 
Gunamoyee got an absolute interest or 
only a limited interest. The words “hav- 
ing equal and same right as myself and 
shall be the owner and possessor in 
absolute right” if not otherwise qualified 
would indicate the creation of an absolute 
interest, But the words used inthe same 
sentence, namely, “with power to make 
sale or gift for valid reasons” would go 
to show that the object of the testator 
was to restrict the powers of transfer, 
Reading para. 1 as a whole it seems to 
me that the intention of the testator was 
not to create an absolute interest in favour 
of the widow with unrestricted powers of 
transfer, but to. enable her to enjoy 
the properties for her life with powers 
to alienate the same or portion thereof if 
there was any legal necessity for such 
alienation. This construction is supported 
further by the recitals in paras. $ and 4 
quoted above. The will is to be read 
as a whole and the intention of the 
testator is to be gathered from all the 
terms of the will taken together. It was 
contended by. the learned Advocate for 
the appellant that the restrictions put 
upon the power of, the widow about 
transfers are repugnant to the real 
intention of the testator and are, therefore, 
void. 

I am unable to accept this contention. 
Paragraph 1 of the. will must be read 
as a whole, and reading the paragraph 
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as a whole, there cannoi be any doubt that 
the testator had no intention of giving an 
absolute right to the widow. If the con- 
tention of the appellant aboutthe meaning 
of para, 1 of the will be accepted, the 
expressions about the restriction on transfer 
and the other paragraphs quoted above 
would become wholly meaningless. In my 
judgment the construction put upon the 
will by the Courts below is correct, and is 
justified by the terms of the will taken 
as a whole. 

My attention was drawn to the decision 
of the Judicial Committee in the case of 
Rai Biswanath Prosad Sing v. Chandrika 
Prosad Kumari (1). In that case there 
was no restriction on the donee's power 
to transfer and there was nothing definite 
to the contrary in the other terms of the 
will to qualify the meaning of the ex- 
pression indicating an absolute estate. 
Other cases were also cited both by the 
appellant and respondent, but it is always 
dangerous to construe in one way or other 
by the construction of more or lese similar 
words in a different will which was 
adopted by a Court in another case. The 
question in each case is what was the 
paramount intention of the testator as 
expressed in the will taken as a whole. 
In my judgment the widow Gunamoyee 
Dassi took only a limited interest and 
after her death the plaintiff alone is not 
entitled to claim rent for the land in 
suit. The result, therefore, is that this 
appeal is dismissed, but in view of the 
circumstances of this case, I make no 
order as to costs. Leave to appeal under 
s. 15 of the Letters Patent is refused. 


N. Appeal dismissed. 

(1) 142 Ind. Cas, 6; A I R1930 P 0 67;60 I A 56; 
55 A. 61 (P O); Ind. Rul. (1933) PO 48; (1933, M 
W N?39; 64 M L J 302; 35 Bom. L R 341; 37 
LW 407; 37 O W N4l7; (1933) A LJ 347; 57 O. 
L J 115 (PO). 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 461 of 1930 
September 7, 1933 
BENNET, J. 

MAULA BAKHSH—-APPELLANT 
versus 

DEBI PRASAD—RESPONDENT . 

Agra Tenancy Act (II of 1901), s. 165—Question 
whether land is sir—Whether peculiarly within 
jurisdiction of Revenue Court—Finding of Revenue 
Court that certain land is sir—Whether can be 
challenged in civil suit—U. P. Land Revenue Act 
(III of 1901), s 44. 

A question asto whethera land is sir, isa matter 
peculiarly within the jurisdiction of the Revenue 
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peur according to s., 44, U.P. Land Revenue ” 
ct. 


Where there is a finding of the Revenue Court thata 
land is sir ofthe defendant and not his‘ex-proprie- 
tary tenancy, and the defendant has not pleaded in 
the civil suit that he held the land as ex-proprietary 
tenancy, a finding of the Civil Court that the plaint- 
iff had failed to prove that it was sir of the defend- 
antis nota finding justified in law. 


S. O. A. from a decision of the District ~ 
Judge, Moradabad, dated November 4, 
1929. ° e 

Mr. M. Waliullah, for the Appellant. 

Messrs. P. N. Sapru and S. N. Seth, for 
the Respondent. : 

Judgment.—This is a second appeal 
by the plaintiff whose suit for arrears of 
profits against another co-sharer under 
8.165, Agra Tenancy Act (II of 1901), has 
been dismissed by an Assistant Collector : 
and also his appeal has been dismissed 
by the District Judge. The facts set forth 
in order of the District Judge are simple. 
The plaintiff owns a large share in a 
certain khata khewat number and the 
defendant owns a very small share. The 
defendant isin possession of a large por- 
tion of the land in that khata khewat 
number. There was a partition which took 
effect from the year Fasli 1319 (1911-12) 
in which the defendant was entered as 
exproprietary- tenant of this land. The 
learned Counsel for the defendant-respon- 
dent argues that on the principle of the ~ 
Full Bench ruling in Gokaran Singh v. 
Ganga Singh (1), the plaintiff cannot make 
a claim that this land is not defendant's 
exproprietary tenancy but is his sir. 
The ruling quoted deals with the con- 
verse case where a certain co-sharer could 
not claim that the land was his occupancy 
tenancy. Whatever way the parties had 
been entered at partition, there was a later 
proceeding between them in 1921, inthe 
course of an application by the plaintiff 
under s. 36, Land Revenue Act, for fixing 
a higher rent on the defendant than the 
rent entered. In that proceeding it was 
held by the Assistant Collector that the 
land in question was not exproprietary ` 
tenancy of the defendant ut all but his 
sir. In spite of this decision the entry 
apparently remained in the khatauni that 
the land was ex-proprietary tenancy of the 
defendant, Now the matter for decision ` 
whether the land is sir, is a matter pecu- 
liatly within the jurisdiction of the Revenue 
Court accoding to s. 44, Land Revenue 
Act. That section in its final clause. 


(1) 52 Ind. Oas. 779; AI R 1920 All. 229; 42 A ls. 
17 Á L J 1072;1U P'L R (A) 136 (F B). ` 
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states! 

, “But no such entry or decision by the Revenue 
Court shall affect the right of any person to claim 
and establish in the Civil Court any interest in land 
which requires to be recorded in the registers pre- 
scribed by cls. (a) to (d).” a: 
-Itis to be noted that this provision is 
notmadein regard to cl. (e), s. 32 cl. (e) 
refers to a register of all persons cultivat- 
ing or otherwise occupying land. This 
register ifcalled the khatauni and it is in 
this register that the entry is made for sir 
and also for exproprietary tenancy. The 
Revenue Court had jurisdiction to decide 
the point and the decision has not Been 
set aside. Now in the present suit when 
the plaintiff sued for arrears of profits, 
the defendant in para, 2 pleaded that the 
land in question was exclusively owned 
by him but did not plead that heheld it as 
his exproprietary tenancy.. The defend- 
ant was required to file a suit.in the Civil 
Court for the rights he claimed and he 
filed a suit and it came before this Court 
in second appeal and this Court decided 
that he had not got those righis as he 
wasa co-sharer. The question as to whe- 
ther the land was sir land or exproprietary 
tenancy of the defendant was not before 
this Court. In view of these two consider- 
ations, firstly that there is a finding of the 
Revenue Court between the parties that 
the land is sir of the defendant and not 


his expropritary tenancy, and secondly, in- 


view of the fact that the defendant did 
not plead in the present suit that he 
held the land as exproprietary tenancy, 
Iconsider that the finding of the lower 
-Appellate Court that the plaintiff had 
failed to prove that it was sir of the de- 
fendant isnot a finding justified in law. 
Accordingly I allow his second appeal and 
I hold that the plaintiff has proved that 
the land in question is six of the defen- 
dant. I, therefore, remand the case to 
the lower Appellate Court for decision 
according to law. I set aside the de- 
crees of the Courts below. Costs hither- 
to incurred will be costs in the case. 
Permission is given for Letters Patent 
Appeal. : 


N. . Case remanded. 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 168 of 1933 
and 
Criminal Revision No. 346 of 1933 
August 1, 1933 
MaALLIK, J. 

S.R. VARMA AND ANOTHER 
—APPELLANTS 
versus 


EMPEROR-— Opposite Party 
Calcutta Police Act (IV of 1886), s. 44—Dart game 
—Staking money on thrower's hittinga certain mark— 
Whether constitutes betting—Staking on some future 
contingency. 
ln the gameof throwing ofdarts, no question of 
skill ofany kind is involved so far as the person 
staking money is concerned. But where a person 
stakes money or something valuable on some future 
contingency or the happening of a certain event, he is 
said to “bet” and where certain persons by purchasing 
their tickets stake their money on the happening ofa 
certain event, viz., the thrower hitting not his owm 
number but their number onthe board, there is 
betting and s, 44, Oalcutta Police Act applies. 


Messrs. S. K. Sen and Prodath Chandra 
Chatterjee, for the Appellants. 

Messrs. S. K. Sen and Satindra Nath 
Mukherjee, for the Petitioners. 

Mr. Bir Bhusan Dutt, for the Crown. 

Judgment. These two cases were heard 
together. Oneisan appeal andthe other 
is a revision case. In the appeal case, two 
men, S. R. Varma and Major Cunington, the 
former, the proprietor and the latter, the 
manager ofa Carnival known as the Happy 
World, have been convicted under s, 44, 
Calcutta Police Act, and sentenced—Varma 
to a fine af Rs, 250 and Cunington to afine 
of Rs. 75 by a Presidency Magistrate. In 
the revision case, iwo men S.M. Sen and 
Captain Tatum, the former, the proprietor 
and the latter the manager of another 
Carnival known as the Victoria Carnival, 
have been convicted by the same Magistrate 
under the same section and sentencedS. 
M. Sen toa fine of Rs. 75 and Tatum toa 
fine of Rs.40. The two cases, it would æ 
appear, were with the consent of parties in 
a way heard together and the judgment 
was given tocover both the cases. This 
was done apparently because the charges 
were the same, the evidence practically the 
same in the two cases; the main points 
Involved in both were the same and there 
were the same arguments in both the cases, 
Before me also, the two cases were heard 
together and this judgment will govern both 
the cases. 


What happened in the cases was this: on 
January 16 last, the police raided the two 


, Carnivals and found going on in them what 


is known as the “dart-game”. The modus 
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operandi of the game was this: there was a 
fixed board with the numbers 1, 2, 3...10 
displayed on it in several rows and there 
was atable also with the numbers 1-10 
marked on it. Tickets, which would be 
purchased at the Victoria Carnival for Re, 1 
each and at the Happy World at eight and 
four annas each, were placed on the table to 
cover some numbers on it by the thrower, the 
man who would throw the darts as also by 
others who were holders of tickets. The 
thrower who also was one of the ticket- 
holders was given 5 darts with which.to try 
to hit a numberon the board. If any of the 
numbers covered onthe table was hit, the 
holder ofthe ticket by which the number 
had been covered was toreceive double the 
value of the ticket. Each holder of a ticket 
was entitled to get as many as 5 darts with 
which to try to hit a numberon the board, 
but when more than one number was 
covered onthe table, the total number of 
darts applied was only 5 and could not be 
more than 5. When the police raid took 
place there were at the Happy World 
Carnival one A. B. Banerjee as the thrower 
and one Sachindra Chakrabartti as the 
otherman who had covered with their 
tickets Nos.8 and 3, respectively, on the 
table and at the Victoria Carnival, one Ratan 
Chand as the thrower and one Loke Chand 
Mohan astheother man whohad covered 
with their tickets Nos. 2 and 3, respectively, 
on the table. So faras Sachindra Chak- 
rabarty at the Happy World and Loke 
Chand Mohan at the Victoria Carnival were 
concerned, they took no part in the throwing 
of the darts and their only . chance lay in 
the thrower hitting their number, namely 
on the board 3, they themselves having no 
hand whatever either in the throwing or 
-hitting. There was no question of skill of 
any kind on their part so far as they were 
“concerned. 

Now, if a person stakes money or some- 
thing valuable on some future contingency 
or the happening of a certain event he is said 
to “bet”. In the present case, Sachindra 
and Loke Chand by purchasing their tickets 
staked their money on the happening of a 
certain event, viz., the thrower hitting not his 
own number but their number, viz., 3, on 
the board. This was clearly “betting” and 


Mr. Sen with his usual fairnessand frank- 


ness admitted that it would beso. Buthis 
contention was that these men were acting 
in concert with the thrower, that Sachindra 
and Banerjee atthe Happy World and 
Ratan Chand and Loke Chand at’ the 
Victoria Carnival had pooled their resources 
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together and that asthe dart-gamehas in 
the case of Saligram Khetiry v. Emperor 
(1) been held tobe a game of skill, the 
action of Sachindra and Loke Chand 
amounted to no offence, and that being so, 
there was no betting going onat the time 
and the convictions under s. 44, Calcutta 
Police Act, were wrong. 1 could understand 
the force of this argument if there were 
sufficient materials on the recofd of the 
cases toshow that the two men Sachindra 
and Loke Chand were acting in concert with 
the throwers and had pooled their resources 
together having come to an arrangement 
that allthe profits and losses would be 
shared by them with the throwers. But 
beyond the statement of the accused 
themselves andthe fact in the Victoria 
Carnival case that Ratan Chand and Loke 
Chand Mohan were residents of the same 
place, there was nothing on the record to 
indicate any such arrangement. In the 
absence of sufficient materials on 
the record from which a reasonable 
inference could be drawn that Sachindra 
Chakrabarty and A. B. Banerjee in the 
Happy World case and Ratan Chand and 
Loke Chand Mohan in the case of the 
Victoria Carnival had pooled their resources 
together and had come to an arrangement 
that the profits and losses were to be shared 
by them, there was no escape from the 
mischief of the offenceof betting. I would 
therefore hold that therewas betting and 
that being so, the appellants in the Happy 
World case and the petitioners in the 
Victorial Carnival case were rightly con- 
victed under.s. 44, Calcutta Police Act. 
The appeal is dismissed and the Rule is-dis- 
charged. 

N. Appeal dismissed. 

(1) 141 Ind. Cas. 593; -A IR 1933 Cal. 8; (1933) Or. 
a vial Or L J 168; 37 O W N 24; Ind. Rul. (1933) 
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af ousted—Practice—Alierations and correction in 
. record deprecated, 

Where there are circumstances in which, even 
apart from sub-s. (2, of O. XXI; r. Civil Procedure 
Code, 22, the noticeunder sub-s. (1) can be dispensed 

“With, a failure to issue the notice does not go to the 
jurisdiction of the executing Court. {p 832, col. 2] 

The jurisdiction of the executing Court is not des- 
troyed by anerror as to the residence of the 
judgment-debtor, especially where the decree-holdcr 
isnot shown to have proceeded mala fide and gare 
for the judgment-debtor the same address as in the 
plaint and Me judgment-debtor has made no attempt to 
assail the ex parte decree againsthim. |p. £33, col. 2 ] 

Where the service of notice is merely irregular 
and the sale is therefore not void, it is necessary to 
examine the merits before setting - the sale aside. 
The jurisdiction of the executing Court does not fail 
merely by reason of the irregularity in the service 
of the notice, but also that the sale ought only to 
be set aside if the judgment-debtor can show that 
he has sustained any injury by reason of the irregu- 
larity. [p. 834, col. 1.) 

[Case law discussed. ] 

Per Macpherson, J.—The proper course is to decide 
each case of defect under O. XXI, r. 22 in accordance 
with itsown circumstances, [p. 836, col. 1] 

Jt is reprehensible to make alterations or “correc- 
tions” in the record of the depositions. |ibid,] , 

Appeal against an order of the Subordi- 
nate Judge of Monghyr, dated July 30, 
1932. 

Messrs. P. R. Das, A. K. Ray and’S. K. 

“Ray, for the Appellant. ` 

Messrs. S. M. Mullick, K. N. Lall and 
Bindeshwari Prasad, for the Respondent. 

Dhavie, J.—This is an appeal from 
a decision of the Subordinate Judge, 2nd 
Court, Monghyr, setting aside an execution 

“sale. 


The suit to which the execution relates 
was brought in 1921 for the recovery of a 
loan by enforcing a mortgage bond of 
“1907. A preliminary mortgage decree was 
obtained in 1922 and the final decree in 
1923. The first execution was takenout in 
1925, and in the course of it the mortgagor, 
judgment-debtor was, on account of his 
death, replaced by his son Tikait Basuki 
“Prasad Singh. The present execution was 
taken out in 1928, within three years of the 
previous execution, by F. E. Chrestien, exe- 
cutor of the mortgagee decree-holder, and 
now the appellant. 


There were three parties defendants in 
the suit. The first-party was the late Tikait, 
who was replaced inthe previous execution 
by his son Tikait Basuki Prasad Singh. 
Defendants second-party were subsequent 
encumbrancers and „numbered 75 or more 
including cne or more families of rais, 
Babhans by caste, besides several Kayasthas, 
Brahmins, Rajputs and other castes. 

The third-party of defendants consist- 
ed -of subsequent: purchasers . of portions 


F, É. GHRESTIEN V, JAIDEO PRASAD RAT 


decision of 


639 


of the mortgaged properties. We are now 
concerned with Jaideo Rai, defendant and 
judgment-debtor No. 28, who was one of 
the defendanis second-party; he made the 
application which has been allowed by 
ihe lower Court, and 1s the respondent in 
this appeal. 


According to the prayer in the execution 
petition the lower Court issued notices 
under O. XXI, r. 22. On account of tho 
large number of judgmeni-debtors, some 
difficulty was experienced in serving notices 
on some of them, but when the lower Court 
was satisfied that all the judgment-debtors 
had been served with the notices, the decree- 
holder (using this term to include his exe- 
cutor, the appellant) took out notices under 
O. XXI, r. 66 for settling the sale pro- 
clamations. Afier the service of these 
notices, sale proclamations were issued and 
then en objection was preferred by 
Tikait Basuki Prasad Singh under s. 47 
of the Civil Procedure Code. After pro- 
tracted proceedings this objection, which 
{among other things) urged that the mort- 
gaged properties Taluka Chakai and one- 
third share in Mahal Chandwari— were not 
saleable as they were Government ghatwalis, 
that the decree was not binding on the 
present Tikait, and that the valuation given 
in the sale proclamations was inadequate, 
was dismissed in September, 1930. The 
decree-holder then proceeded with the exe- 
cution and took out fresh sale proclama- 
tions. On June 16, 1931, the auction sale 
was held and both the properties - were 
purchased by the decree-holder—Mahal 
Chandwari for Rs.. 15,000 and Taluka 
Chakai for Rs. 1,44,479-7-9. 


On July 14,1931, Jaideo Rai, who (as has 
been already stated) figured among the 
defendants second-party and was judgment- 
debtor No. 28, applied under O. KAT, r. 90 
and s. 47 of the Code of Civil Procedure 
for the setting aside of the sale, urging 
that all the execution proceedings had been 
taken fraudulently in collusion and concert 
with the Court peons (entrusted with the 
service of the notices) and without his 
knowledge and information, and that they 
had caused “much harm” to him. The 
execution prcceedings, including the sale, 
were also assailed as without jurisdiction 
on the ground that no notice under O. XXI, 
r. 22, had been served upon him. It 
was also objected that there was no due 
service of the sale proclamations. The 
the lower Court upon this 
application was that the sale must be set 
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aside 4 | 

“not only for want of notice under O. KAL, r 22, 
but owing to material defect in the service of sale 
proclamation which has resulted in substantial in- 
jury”. 

Hence this appeal. : 

The first question that arises before us 
is whether a notice under O. XXI,r. 22 
was served on Jaideo. That a notice was 
issued in thename of Jaideo is beyond ques- 
tion and has not been disputed. The way in 
which the notice is alleged to have been 
served is to be gathered from the report 
of the serving peon, Rajballabh Panday, 
witness No. 2 for the decree-holder, on the 
back of the notice. The undisputed genea- 
lozy 1s that Jaideo is a son of Gendhari 
Rai, that Gendhari and Chatroo were sons 
of Anand Rai, and that Meghlal, a bro- 
ther of Anand Rai, was father of Pitam- 
bar, Sankar and Hargauti. The notice I 
am referring to is printed at p. 37 of 
Part Ill of the Paper Book, and was ad- 
dressed to Pitambar and his two brothers 
and two sons, and several other members 
- of his family, besides Jaideo and others, 
in all 17 persons, all described as residents 
of Mauza Satsala, Taluka Kiajori, Pargana 
. Chaka, district Monghyr. The peon only 
found six of the seventeen persons (and 
not Jaideo), who, however, refused to receive 
the notices in the names of themselves or 
their relations and to grant receipts. He, 
- therefore, hung up seventeen copies of the 


- notice. 


“on the east-facing,. residential house, as all the 


judgment-debtors live together ” 
This service had been accepted by the 
lower.Court before the execution case was 
further proceeded with. Jaideo’s objection 
was that he never resided at Satsala, but 
that his residence was in Mauza Kharna 
“in the District of Bhagalpur and sometimes 
at Singhjori in the District of Dumka 
(Sonthal Parganas) also. Kharna is 16 or 
18 miles, and Singhjori 8 miles, from 
Satsala. Thereis no dispute that Pitambar, 
‘first cousin of Jaideo’s deceased father, 
lives with his family in Satsala in the 
District of Monghyr; and it is said forthe 
respondent that this branch of the family 
acquired Kiajori and settled at Satsala, 
while Anand Rai’s descendants remained 
at Singhjori. Evidence was given on be- 
half of Jaideo by Gobind Singh, a Rajput, 
and Darpan Rai a Sarpanch, both residents 
of Kiajori (near Satsala), that Jaideo never 

. lived at Satsala. The only witnesses called 
on the appellant's behalf to speak to 
„respondent's residence were. Hemo Raut 


“and Moseheb Lal. Hemo who resides close 
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to Satsala speaks: of Jaideo and (his father) 
Gendhari, and Pitamber and others, iiving 
in Satsala and of their karbar (affairs) be- 
ing joint. His knowledge of the family, 
however, seems far from intimate and he 
admits that he has no concern with the 
affairs of the family; his own village of 
Panjradih, Police Station Chakai, he places 
in the District of Bhagalpur! Mosaheb Lal 
only speaks of Pitambar living® in Satsala 
in the zamindari of Jaideo and others, but 
this does not show that Jaideo ever lived 
in Satsala. At pp. 65 to 67 of Part IIL of 
the Paper Book, we have the combined-A 
and D Register of the Collectorate for Mauza 
Kiajori, and this shows that even before 
1928-29 the address of Gendhari, father of 
Jaideo, was Singhjori in the SonthalPar- 
ganas, while that of Pitambar and his 
brothers was Satsala in Pargana Chakai 
(in the District of Monghyr). There is 
also on record a large number. of old 
papers, Exs. 2, 3.7 (a), 8.10, 11,12 and1, 
in which Jaideo, his brother Janmejai, his 
and his grandfather. 
Anand Rai are shown as residents of 
Singhjori, or Kharna; and as against these, 
not one paper has been produced on behalf 
of the decree-holder showing Satsala as 
Jaideo’s residence except of course his own 
plaint in the mortgage suit which was 
decreed ex parte against Jaideo. Mr. Das 
has endeavoured to show from the cross- 
examination of Dhara Nath Upadhya, the 
first’ witness for Jaideo, that the latter has 
an ancestral house at Satsala. The evidence 
of the witness is extraordinarily confused, 
and the confusion is rendered worse by the 
corrections in the deposition which were ap- 
parently made by the learned Subordinate 
Judge and which we have carefully examin- 
ed. According to the appellant the 
witness admitted that Gendhari and 
Hargauri had their houses at Satsala. The 
lower Court reads the first name as Gir- 
dhari, but even if it be. read as Gendhari, 
that would not show that Jaideo was liv- . 
ing there at the relevant times, there 
being no dispute that Gendhari died 10 
or 12 years ago. Moreover, appellant's own 
witness Hemo Raut admits in cross- 
examination that the Singhjori people 
have acquired Kiajori, and this would 
place the ancestral house of the Rai family 
at Singhjori and not at Satsala. Jagdish 
Prasad, the seventh witness for Jaideo, says 
that Jaideo’s residence is described as 


_Kharna in all mortgage bonds relating to 


the districts of Bhagalpur and Monghyr, 
and as Singhjori in bonds relating to thé 
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Sonthal Parganas. Jaideo himself says 
that he resides both at Singhjori and 
Kharna, and nothing has been elicited from 
him to shake his claim that he never 
resided at Satsala. Considering the entire 
evidence, I see no reasonto differ from 
| the finding of the learned Subordinate 
Judge that “It is to be doubted whether 
the applicant (Jaideo) lives in Satsala”. 
No fraud, b collusion and concert with the 
Court peons, was found by the learned 
Subordinate Judge, nor has it been urged 
before us that any is established by the 
evidence. The position thus is that the 
decree-holder has failed to show that the 
house on which the notice for Jaideo was 
stuck up was a house in which he ordinari- 
ly resided or carried on business or per- 
sonally worked for gain; and apparently it 
was not. Under O. V, r. 17 of the Code 
of Civil Procedure, the serving officer may 
effect service in this mode only if “after 
using all due and reasonable diligence” he 
cannot find the defendant. When service 
is effected in this mode, the Court is requir- 
ed under O. V, r. 19 to proceed on an 
‘affidavit or olher evidence and then “either 
-declare that the summons has been duly 
served or order such service as it thinks 
fit”. inthe present case the lower Court 
accepted the affidavit (or affidavits) of 
-service and recorded in the order sheet 
“Service of notice proved”. It does not 
appear from the evidence that the peon 
had used any diligence at all in order to 
find Jaideo, and as it also appears that the 
house on which the notice was stuck up 
was not withia O. V, r. 17, it is clear 
that the respondent can at least claim 
that the service was irregular. 


As regards the effect of the notice, the 
learned Subordinate Judge says: 

“Therefore notice to him (Jaideo) should have 
shown him resident of Singhgori or Kharna to be 
the proper notice. That being so, there was no 
proper issue of notice in this case. That goes to 
the very root of the execution case and all proceed- 

-ings must be taken as void for want of that," 


It has been contended on behalf of the 

- appellant that in so holding the lower 
Court is entirely mistaken, and that the 
issue of notice, followed by the formal 
note of the lower Court ‘service of notice 
proved’ in the order sheet of January 
15, 1929, corresponding to a declaration 
under O. V, 1. 19 that the notice had been 
duly| served, not only entitled the lower 
Court but actually required it under rr. 23 
- and 24 of O. XXI, to-proceed with the execu- 
tion—-See [shan Chunder Roy v. Ashanoollah 
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Khan (1). On the other hand, it has been 


-urged on behalf of the respondent that 


a notice witha wrong address is no notice 
at all and that as it was not actually served 
on Jaideo, the lower Court had no jurisdiction 
to proceed with the execution and that the 
sale held by that Court is null and void 
and not binding on him. Several rulings 
have been discussed before us, in which it 
was held, on the authority of the deci- 
sion of the Privy Council in Raghu- 
naih Das v. Sunder Das Kheiri (2), that 
execution sales are void if held without the 
issue of a notice under O. XXI, r. 22. In 
Gurudas Biswas v. Bhowanipore Zemidary 
Co. (3) it was held, having regard to the 
object of the rule, that the mere issue of .a 
notice is not sufficient but that the notice . 
must, to be effective, also be served. That 
however, was acase in which it has been 
found that the notice was not served, 
irregularly or otherwise. For the appel- 
lant reliance is placed on a decision of this 
Court, Babu Das Narain Singh v. Muhamad 
Yusuf (4), in which it appeared that a 
notice under O. XXI, r. 22 had been issued 
but the decree-holder had not made full 
inquiry asto the whereabouts of the judg- 
ment-debtar and had got the process served 
in a haphazard manner, the judgment- 
debtor not having been found and the 
notice being stuck up on the house in 
which he lived with a brother who had 
refused to take the notice. After referring 
toa case from 27 Calcutta Law Journal: 
[Ram Kinkar Tewari v. Sthiti Ram (5)] 
in which it was held upon the authority of 
Raghunath Das v. Sundar Das Khetri (2) 
that the omission of the notice under O. XXT, 
r. 22 makes the sale void for want of 
jurisdiction, Jwala Prasad, J. (with whom 
Adami, J. concurred) observed: 

“In the present case there was no omission at all, 
The decrer-holder was directed to have the notice 
served, Hedid comply with the direction of the 
Court and the Oourt’s officer, namely, the peon, 
served the notice on behalf of the Court. That 


was a matier, therefore, between the Court and its 
officer. The Court therefore accepted the service 


- return and noted in the order sheet that the service 


was duly -proved.: After that order there was no 
want of jurisdiction to execute the decree by the 
subsequent provision in O. XXI, namely, by attach- 
ment and sale of the property. An irregularity in 
the service of a process is quite a different thing 


(1) 10:0 817. 

(2) 24 Ind. Cas, 304; 411 A 251; 18 O W N 1038; 
iL W 567.27 ML J 150; 16 M LT 353; (1914) M 
WN 747; 16 Bom. LR 8.4; 200L J 555; 13 ALI 
154; 42 G72 (PO). 

(3) 64 Ind. Cas. 476: 25 O W N 972, < 

(4) 61 Ind, Cas, 823; 2 P L T 401;-(1921) Pat, 181; 
3U PLR (Pat) 33;6P LJ 319, oo 

(5) 46 Ind, Cas. 221; 27 O, L, J, 528, 
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from the absence of the issue of any much proceess, . 
The one relates to ihe procedure, and the other 
goes to the root of the jurisdiction of the Court. 
Aesur, ing for the sake of argument that the decision 
of the Court, recorded in the order sheet that the 
notice was duly and properly served was wrong, still 
the Court had jurisdiction to decide the question of 
service of notice rightly and also wrongly. ‘his 
principle was well enunciated in the case of 
Malkarjun v. Narhari (6). 

On that view the order of the lower 
Appellate Court setting the sale aside was 
reversed, notwithstanding the irregularity 
inthe service of notice. It has been 
urged on behalf of the respondent that 
in later cases this Court has taken a 
different view of the effect of irregularities 
in the service of notice We must, -how- 
ever, not Jose sight of the distinction bet- 
ween an cmission to take out the notice 
at all and mere irregularities in serving 
it. Cases such as those of Smith v. Kailash 
Chandra (7) (the most recent case to 
which our attention has been drawn), are 

- eases in which no notice was issued under 
O. XXI, r. 22 at all, and are therefore, 
not in point. It is also by no means 
‘settled in this Court that the absence of 
a notice under O. XXI, r. 22 is fatal to 
the proceedings. There is an interesting 
- discussion on 1he:effect of non-compliance 
with O. XX1, 1. ¿2 in the Full Bench 
- decision of the Madras High Court in 
Rajagopala Aiyar v. Ramanujachariar 
(8). Schwabe, C. J. was inclined to the 
view, if the matter had been free from 
‘authority, that such non-compliance was 
a-material irregularity, but not an illega- 
lity which would make the subsequent 


sale a nullity. Ramesam, J., discussed 
-three pcssible views of the effect of 
want of notice under O. XXI, r. 22 


without any strong inclination in favour 
of any one of them, and concurred in 
the unanimous decision of the Court, which 
was rested on the authority of Raghu- 
nath Das’s case (2), that want of notice 
made the execution sale void. This view, 
however, is not consistent with the deci- 
sion in Fakhr-ul-Islam v. Rani Bhubanesh- 
wari Kuer (9) in which Kulwant Sahay, 
J., (with whom my learned brother agreed) 
said : | 

“It ig next contended that a sale without the 
service of the notice under O. XXI, r., 22, was 


(6) 271 A 216,50 W N 1¢;2Bom.LR 927; 10M 
L J 368; 7 Sar.P OJ 739 (P .C). 
(7) 188 Ind. Cas. 99:13 P L T 223;11 Pat. 241; A I 
R 1932 Pat 199; Ind. Rul. (1932) Pat. 163. 
(8) £0 Ind. Cas, 292; 47 M 288; 46 M L J 179; (1924) 
M W N 182; A I R1924 Mad. 431. , 
(9) 117. Ind, Càs. €48; 7 Pat, 710; A I R1829 Fat, 
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without jurisdiction. In ordinary circumstances it 
would be so and’ there are authorities to the 
effect that a sale held without the service of the 
notice under O. XXI, r..22 is a sale held without 
jurisdiction. Jn the present cise, however, the 
facts are that a notice was issued but suppressed. 
Thereafter the judgment-debtors appeared and 
raieed cbjections to the execution of ihe decree 
as well as to the validity of the sale. Those 
objections were heard and disposed of by the 
Subordinate Judge and thereafter he directed the 
decree-holder to take further steps. Under the 
circumstances there is no sense @ insisting on 
the issue of a fresh notice under O. XXI, r, 22, 
and the service thereof, requiring the judgment- 
debtors to show cause why execution should not 
proceed ...... All that O. XXI, r. 22 requires is 
that opportunity should be given to. the judgment- 
debtors against whom execution is taken out 
more thana year after tho decree to shcw cause: 
why execution should not proceed. Jf a notice is 
issued but not served and yet the judgment- 


. debtors appear in Court and raise objections, the - 


object of O. XXI, r. 22 is attained. In my opin- 
ion the fresh issue of a notice under O. XXI, r. 
22 after the setting aside of the first sale, was 
not necessary and the notice issued before the 
sale of July 26, 1926 (which was not a notice 
under O. XXI, r. 2?) was sufficient in order to 
give the Court jurisdiction to hold the sale, 
especially when the judgment-debtors had appeared 
and taken all the objections that they could take to 
the execution proceedings.” 


If there may thus be circumstances in 


. which, even apart from sub-s. (2) of O. 


XXI, r. 22, the notice under sub-s. (1) 

can be dispensed with, it is obvious that 

a failure to issue the notice does not go. 
to the jurisdiction of the executing Court. 

AS was pointed out by Mukherjee, J., in 

Lavenia Ashton v. Madhabmoni Dasi (10), 

the language of the provision for a notice 

may be mandatory, but this is by no 

means conclusive; and one test of its real 

character would be whether the notice 

can in any circumstances be dispensed 
with. Nor was there any express ‘pro- 

nouncement about O. XXI, r. 22 by their 

Lordships of the -Judicial Committee in 
Raghunath Das v. Sunder Das Khetri (2), 

a case where the property of judgment- 

debtors having vested in the Official 

Assignee, judgment-creditors who -had 

previously attached a certain part of ‘it 
obtained an order that notice should be” 
issued to the Official Assignee to show 
cause why. he should not be substituted 

for the judgment-debtors as a party, and 

this notice. was given, but without any 
further notice to the -Official Assignee 

the properly attached was sold in execu- 
tion. Their Lordships held that the sale 
was altogether irregular and. inoperative, 
and this for various reasons: 


“In the first place the property having passed 
to the Official Assignee it was wrong to allow 


Ta 
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the sale to proceed. at ll, The judgment- 
creditor had no. charge on. the land and the 
Court could not properly give them such a charge 
at the expense of the other creditors of the in- 


solvents, In the second place no proper steps had. 


been taken to bring the Official Assignee before 


the . Court and-obtain an order binding on him,’ 


and accordingly he was not bound by anything 
which was done. In the third plece the judgment- 
debtors had at the time of the sale no right, title 
or interest which could bez sold to or vested in 
a purchaser, ®d consequently the resp »ndents ac- 
quired no title to the property.” 

Pausing here for a moment, J may 
observe that the case was thus one in 
which ‘the property could not have been 
sold even if a-notice under O. XXI, r. 
22 had been given. Their Lordships then 
referred'to Malkarjun v. Narhari (6) 
-which had been relied upon by the res- 


pondents,-- and before dealing with it, 


observed. : 

“As “laid: down in Gopal Chunder Chatterjec 
v. Gunamoni Dasi *(11), a notice under s. 748 
of ‘the Code is necessary in order that the’ Court 
should obtaia jurisdiction to sell property by way 
of executioñ as against the legal representative of a 
deceased judgment-debtor.” : 

This would seem to be the basis of 
the view..that their Lordships held that 


a notice under the .section was a founda-. 


tion of the jurisdiction to sell. But the 
observation of’ their Lordships and 
the implication from it must be confin- 
‘ed to the facts of the case before 
them, for they ‘also 
Malkarjun v. Narhari (6) the Court had 
jurisdiction to sell, though the decision as 
to who was. the legal representative was 
erroneous: Raghunath Das’s case (2) cannot, 
therefore,+ be regarded as an authority 
applicable to cases where there is no 
omission to take out the notice but there are 
irregularities inserving it. Lord Hobhouse 
in Malkarjun v. Narhari (6) pointed out 
that the. Gourt had.jurisdiction to receive 
the application ‘for execution, though it 
might have been open to exception and to 
decide that the person on whom the notice 
was served was the right person, and that 
-therefore in ‘proceeding with the execution, 
the Court was not acting without jurisdic- 
K made-asad mistake it is true; but a Court has 
jurisdiction. to ‘decide wrong as well as right....... 
Acting in its duty to make the estate of Nagappa. 
available for payment of his debt, it served with. 
notice @ person who did not legally represent. the, 
estate, and on objection’decided that he did represent 
it. But to treat such an error as destroying the 
jurisdiztion of the Court is calculated.ta introduce: 
great. confusion into the administration of the Jaw.” 
If.the jurisdiction of thé Court is not, 
destroyed “by” an` error as regards -the 
“identity of the person who legally represent- 
(tl) 200370, - o. : h 
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observed that .in™ 
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ed the esiate of the deceased, there would 
seem to be even less reason to hold that 
it is destroyed by an error as to the resi- 
dence of the judgment-debtor, especially 
where (as in this case) the decree-holder 
is not shown to have proceeded mala fide 
and gave for the judgment-debtor res- 
pondent the same address as in the plaint 
and the respondent has made no attempt 
to assail the ex parte decree against him. 
The jurisdiction to sell was, moreover, 
derived from the mortgage decree itself,’ 
while the decree before the Privy Council 
in Raghunath Das's case (2) wasa simple. 
money decree, as was pointed out in Kaniz 
Mehdi Begam v. Mirza Rasul Beg (12).. It 
seems to me-that as against the respond 
ent the execution sale is no more without, 
jurisdiction than the ex parte decree itself, 
—a decree which itis not even suggested- 
is void and must remain perfectly valid’ 
until it is set aside (though the respond- 
ent can no longer do so) by taking ap- 
propriate pioceedings on the ground that 
the summons was not duly served or on! 
appeal. In my opinion, therefore, the sale. 
cannot be treated as void. i ENG 
The next question. is: whether the ir- 
regularity in the service: of the notice,” 
which as I have already’shown did not go 
to the jurisdiction of the executing Court,’ 
is sufficient by itself to entitle the respon- 
dent to vacate the sale. The learned Sub-" 
ordinate Judge regarded the sale as void’ 
firstly “for want of notice under O, XXI, 
r. 22”; but this was not a case of. ‘want 
of notice’ but a case only of irregular, 
service of notice. In Parashram v. ` Bal- 
mukund. (13) -there was a total failuré to’ 
take out the notice under s. 248 of the Code ` 
of 1882 (corresponding to O. XXI, r. 22), | 
and Batchelor, J. after pointing out that 
the irregularity was anterior. to the pub- 
lishing or to the conducting of, the sale, 
dealt with under s. 244 (c) examined the’ 
matter on the merits and set the sale. aside 
on the ground that - 
“though the sale took place eight years after the 
decree, no notice was* issued to the appellant who in 
his application has protested his willingness to pay. 
Rs, 779 for this property which has fetched only 
Rs, 490.” > a 
It seems all the more necessary, in a case 
where the service of notice was merely ` 
irregular and. the sale is therefore not- 
void, to examine the merits before setting 


the sale aside. : The respondent, moreover, 


mentioned O. XXI, r.90 in his application, ` 


If that provision of the law had been | 


(12) 48 Ind. Oas. 39; 50 L J551.. 
(13) 32 B 572. 
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applicable, he would have had to show that 
by reason of the irregularity he has 
sustained substantial injury. It is indeed 
not the respondent’s case now that he has 
established any irregularity in publishing or 
conducting the sale, though the learned Sub- 
ordinate Judge held that the sale must be 
set aside not only for want of notice under 
O. XXI, r. 22, but also 


“owing to material defect in the service of sale 
proclamation which has resulted in substantial 
injury. ; 

The material defect found by the lower 
Court was that the sale proclamation for 
Chakai was served only in the important 
mauzas of the taluka, though the thana or 
the taluka (it is not clear which) included 
500 or 600 mauzas. To treat this as a 


material defect is, however, opposed to the. 
express decision of this Court in Maharaj. 


Bahadur ; Singh v. Prithi Chand Lal 
Chaudhury (14) and the learned Advocate 
for the respondent, has been content to 
rest’ his case entirely on the footing that 


the sale must be set aside becauce there’ 


was no proper issue of the notice under 
O. XXI, r. 22, though he has not accepted 
the appellant’s contention, contrary to the 


finding of the lower Court, that the res-. 


pondent has sustained no injury. Having 
regard to the view taken by this Court in 
the cases of Babu Das Narayan Singh v. 
Muhammad Yusuf (4) and Fakhy-ul-Islam 
v. Rani Bhubaneshwari Kuer (9) on the 


question of jurisdiction, and having regard, 


also to the objects of the notice under 
O. XXI, r. 22, namely to give the judgment- 
debtor an opportunity to show cause 
against the execution (e. g. lapse of time or 
adjustment) and also to give him an 
opportunity to satisfy the decree .before 
execution issues, it seems to me that the 
appellant is right in his ecntention 
nct only that the jurisdiction. of the 
executing Court did not fail merely by 
reason of the irregularity in the service 


of the notice, but also that the sale ought 
only to be set aside if the respondent- 


can show that he has sustained any injury 
by reason of the irregularity. 

In the view of the lower Court the sub- 
stantial injury to the respondent. was “ap- 
parent’— ' 

“According to the applicant the valuation of the 
property is Rs, 2,59,0U0 whereas the property has 

een sold for over a lac of rupees, sohe suffered a 
loss of a lac and odd on this account and this is 
not a mean amount which can be neglected.” 

It has been Pointed out for the appel- 
lant that in his application the respond- 


(14) 105 Ind Cas, 689; 9P LT 3t7; 6 Pat.5&8: A 
R 1928 Pat, 25 eee 
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ent only spoke of “much harm” having been 
caused to him by the proceedings, “with: 
out so much as stating at what figure he 
valued the properties or placed the injury 
or “harm”. Inhis examination-in-chief the 
respondent, when asked what the ldsswas . 
that hé ‘had suffered, replied, 


“My money goes away, l mean my dres. against 
the judgment-debtor.” j 


d 4 
He was next asked what he would have 
done if he had known that the . property 


“was on sale, and replied. that he would 


have raised the bids so as to cover his 
money and would have made other persons 
bid fcr realization of his dues. He proceed- 
ed to say that he was not ina position to 
pay in one lump sum the decretal amount 
at the time of the deposition 

“because of the prices of grain which have fallen 


low and the money value has gone up and my 
debtors are not paying me my dues.” : 


In cross-examination he admitted that 
neither he nor anybody else was ready. 
to purchase the properties from the decree- 
holder for the price for which he had pur-' 
chased them, and that 
“since three or four years ago that I have been 
unable to pay up ‘the decree " | 
“One “would have thought that after 
these, admissions there would have been 
an end ofthe claim that the respondent . 
had sustained any harm. The learned 
Advocate for the respondent has, however, 
urged that the property has in fact been 
sold for much less than its value and that 
t erespondent isentitled to avail himself 
of the possibility of higher bids. ‘The only 
witness called on behalf of the respondent 
to speak tothe value of the property was 
Kunj Bihari Mahton, who said that it was 
worth Rs. 4,00,000. The witness, however, 
cannot claim to have any real ‘knowledge 
of the matter; he says ab one place “I 
know it so so,” and his claim to know is 
based on the allegations that he goes to 
the kachhari to pay rent and was a peon 
there and often heard people speak of the 
value of the property or its income, though 
he has to admit that it was no business 
of histo enquire aboutit. It was, however, 
not onthe statement of this witness, but 
apparently on Ex. 5, the order-sheet in an 
execution case brought- against Tikait 
Chandi Prasad Singh by a mortgagee sub- 
sequent to Mr. Chrestien, that the lower 
Court summarily tock the property to be 
worlh Rs. 2,50,000. It is pointed out “by 
the appellant that he was not a party to 
these proceedings, that’ the ‘order. fixing 
the income of the property is dated June 16, 
1923, since when prices have admittedly 
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fallen very largely, and further that it 
ignores’ the incumbrance of a perpetual 
lease of mica mines obtained by the ap- 
pellant in 1919 (Ex. 1) and several other 
incum brances set out in the sale procla- 
mation in the present case which are 
established by documentary evidence. It 
is also pointed out on behalf of the ap- 
pellant that the properties were sold after 
an objec&on by Tikait Basuki Prasad 
Singh that they were “Government ghatwali 
and therefore inalienable,” an objection 
which was seriously pursued and was al- 
most certain to involve the purchaser in 
expensive litigation before long. The ap- 
pellant further points out that Tikait, 
Basuki -Prasad -Singh had also objected 
that the property .was under-valued and 
this objection: was disallowed. For the 
Chakai property. the appellant raised his 
bid to,the entire amount due to him to 
date, and ‘the Chandwari property was 
knocked down to him for Rs. 15,000 after 
aGovernment bill of Rs. 10,002. The pro- 
perties:were valued at Rs. 1,10,000 in the sale 
proclamations (which, it may be incidental- 
ly observed, were published in the Govern- 
ment Gazette in 1929, 1930 and 1931) and 
"were purchased by the appellant for over 
Rs. 1,59,000, and that too at a time of a 
notorious, general financial stringency. 
During the hearing of the case below, he 
filed a petition stating that he was pre- 
pared to let thesale be set aside on being 
paid .all the monies thai were legally due 
to him. This offer has been repeated in 
this Court, but- the respondent is still un- 
able ‘to avail himself of it. It seems to 
me impossible in these circumstances to 
uphold the summary observation of the 
lower-Gourt that i 
“substantial injury of the applicant on this account 
(viz, under-valued) is apparent.” 

„h my opinión the respondent has en- 
tirely. failed to show that he has sustained 
any injury whatsoever by reason of the 
irregularity in” serving the notice under 
O. XXI, r. 22. 

I wọúld accordingly reverse the order 
of the- lower Court and allow ihe appeal 
with costs of both Courts. Hearing fee in 
this Court, ten gold mohurs. f 


Macpherson, J.—I agree to the order ` 


proposed. 

The facts are clear. The notice under 
O. XXI, r. 22 to the judgment-debtor Jaideo 
Rai-was issued to the address at which 
the decree-holder had secured the mort- 
gage-decree against him in respect of which 
no appeal and no application under O. IX, 
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r. 13 had been preferred, and the notice 
was served at that address as if it had 
been Jaideo Rai’s residence. Actually it was 
not his residence norhad it ever been, his 
nearest house being eight miles distant in 
an adjoining district: It was merely the 
residence of cousins of his father who were 
co-judgment-debtors with him. The 
mistake as to address was quite bona fide 
on the part of the decree-holder and the 
Court when it proceeded with the execution 
had no reason to doubt that good service 
had been made on Jaideo Rai. Quite cer- 
tainly Jaideo Rai took no harm at all 
from non-receipt of the notice under 
O. XXI, r. 22: the sale proclamations were 
duly made and the prices at which the 
propert‘es wee soldat auction were not only 
not adversely affected by any irregularity 
in publishing or conducting the sale or by 
the defect under O. XXI, r. 22 but were 
remarkably high and it can be predicated 
with certainty that they would not have been 
higher if the notice of the application 
for execution had been served on Jaideo 
Rai. It isnotshown that he had notice 
of the application for execution before 
the Court directed sale proclamation to issue 
nor indeed that he knew of the sale procla- 
mation though it would be almost incre- 
dible that he did not know of it long before 
the date of the sale. But however that 
may be, non-receipt of notice unquestionably 
made no difference whatever to him so far 
as sale prices were concerned—under no 
circumstances would they have been higher. 
No doubt cases can be conceived’ where the 
reverse would be the case, even where 
mala fides on the part of the decree-holder 
is negatived. (ne such would be where 
the judgment-debtor would have been 
able to avert or even had reasonable chance 
of averting the sale. Jaideo Rai could not 
have averted the sale by payment or 
otherwise nor by measures secured a higher 
price at auction nor was there any reason- 
‘able chance of his doing so. In the circum- 
stances of the present case, then, in 
which it is established that the decree-holder 
‘acted bona fide, the procedure of the Oourt 
itself was regular and the result of the 
execution was in no way prejudicial to the 
judgment-debtor respondent, it is hard to 
see why it should be held that the execution 
proceedings were invalid because the 
requisite notice which in fact would not 
have benefited the judgment-debtor,-was 
issued to an incorrect address. There is 
much-conflict onthe point of law and no 
clear lead—personally I am not: prepared 
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to say that in law the Subordinate Judge 
had no jurisdiction to proceed with the exe- 
cution, so that any sale held by him would 
be void. On the whole,I consider that he 
had jurisdiction and the proper course is to 
decide each casé of defect under O. XXI, 
T: 22 in accordance with its own circum- 
stances. -Here I findno ground for set- 
ting aside the very fair sale which has taken 
place and I would allow the appeal. 

It was reprehensible on the part of the 
Subordinate Judge to make alterations or 
“corrections” in the record of the deposi- 
tions, on the view we take the alterations 
have turned outto be immaterial and as 
the officer has retired, we do not consider 
that any action is necessary. 

D, Appeal allowed. 


ALLAHABAD HIGH COURT. 
First Appeal From Order No. 189 of 1932 
May 2, 1933 
Taom AND Bagpat, JJ. 

B. MADAN MOHAN - DEFENDANT - 
APPELLANT 


versus 
B. KANHAIYA LAL - Pratntire — 
RESPONDENT . 

Civil Procedure Code (Act V of 1908), O. IX, 7. 13 
—Case fixed for May 31, 1932—Defendant's mother 
died on May 23, 198!—Application for adjournment— 
Order to bring representatives of mother on record 
on 26th— Order considered on 28th and case directed 
to be proceeded with— Ik parte decree—Restoration 
allowed on condition of paying one-third of decretal 
amount and costs Rs. 35U—Order, whether competent 
—Cause for adjournment, if suficient. 

The suit was fixed for final hearing for May 3), 
1982, On May 23, 1932, the defendant's mother 
died and therefore the defendant on May 25, 1932, 
applied for the adjournment of the case stating that 
ashe had performed the funeral ceremonies of his 
mother, he could not attend the Court for 13 days. 
On May 26, 1932, the Court passed anorder to the 
effect that the plaintiff should take steps to bring the 
heirs of the deceased defendant on the record by 
June 6, 1932. The plaintiff coming toknow of this 
order applied on May 28, 1932, that it was not 
necessary to apply for substitution of names inas- 
much as the son of the deceased defendant was 
already on the record The Court therefore re- 
considered its fomer order and directed that the 
case should proceed on May 31,1932, and it was not 
necessary to bring anybody elee on the record. 

-The Court however did not adjourn the case and 
proceeded to decide it on May 31, 1932. The Court 
on that day after stating the facts of the case held that 
the plaintiff had proved his case and therefore the 
suit was decreed. On application, howerer, the 
resioralion was allowed on ccndition of paying one- 
third of decretal amount'and Rs, 350 damages : 

Held, that it was within the jurisdiction of tbe 
Court below to pass an order for the payment of the 
decretal amount or a portion thereofin ihese circum- 
stances, the condition however was an unreason- 
able‘one. Shyam Lal Sahaiv. Ram Narain Lal Seth 
(1), referred to: 
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Held, further that dne should not punish the 
defendant in the present case by refusing to restore 
the case. The order dated May 26, 1932, by which 
the Court directed the plaintiff to take steps for. 
substitution of names lulled the defendant into a 
sense of security and he might well have thought 
that the case has been adjourned and it would have 
served no useful purpose for him to have been 
present on May 31, 1932, nor was it possible for him 
under the circumstances mentioned above when he 
was performing thé funeral absequies of his mother 
to have been present. Sheikh Kallu v, @adir Bakhsh 
(2), referred to. ; 
} the 


A F. O. of Subordinate 
Judge, Agra, dated July 25, 1932. E 
Mr. B. Malik, forthe Appellant. 
Messrs. Baleshwari Prasad and L. 
Clarke, for the Respondent. 
Judgment.—This is an appeal against 
an order dated July 25, 1932, by which the 
Court below refused to set aside an er 
parte decree. The facts of the case are 
that the svit was fixed for final hearing for 
May 31,1932. On May 23, 1932, the.defen- 
dant's mother died and therefore the defen- 
dant on May 25, 1932, applied to the Court 
below for the adjournment of the ' case 
stating that as he had performed the funeral 
ceremonies of his mother he could not 
attend the Court for 13 days. On May 26, 
1932, the Court passed an order to the: 
effect that the plaintiff should take steps to’ 
bring the heirs of the deceased defendant 
on the record by June 6, 1932. It may be 
mentioned that the applicant’s mother was. 
also a defendant to the suit. It is true that 
the Court below did not make any definite 
order adjourning the case that was fixed for 
May 31, 1932, but the order that we have 
just mentioned might well betaken by any 
reasonable man as amounting to an order 
adjourning the case. : - ie 


The plaintiff coming to know of this’ 
order applied on May 28, 1932, that it was 
not necessary to apply for substitution of 
names inasmuch as the son of the deceased 
defendant was already on the record. The 
Court therefore reconsidered its former 
order and directed that the case should pro- 
ceed on May 31, 1932, and it was not neces- 
sary to bring anybody else on the record. 
This information was given to the Counsel 
for the defendant who, in histurn, informed 
the defendant himself. The defendant 
therefore on May 30, 1932, detailed all 
these circumstances and pointed out that it 
was not possible for him under the circum 
stances to be present on May 31, 1932, or to 
make arrangements. for the proper prosecu- 
tion of the case.. The Court, however, did 
not see its way to adjourn the case and 
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proceeded to decide it-on May 31, 1932, 
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The Court on that day after stating the 
facts of the case held that the plaintiffhad 
proved his case and therefore the suit was 
decreed, 

The defendant on June-20, 1932, put in the 


‘present application for” setting aside the 


ez parte decree. This application was 
opposed by the plaintiff. The Court, how- 
ever on July 12, 1932, passed a conditional 
order to thg effect that if the defendant 
deposited one-third of the decretal amount 
and paid Rs. 350as damages by July 30, 
1932, the application would be allowed and 
the case restored. The defendant consider- 
ed the conditions impəsed by the.Court to 
be unreasonable and onerous and therefore 
he applied on July 25, 1932, stating that it 
was not possible for him to comply with the 
conditions laid down by the Court. The 
Court on receiving that application dis- 
missed the application of the defendant for 
restoring the case, and it is against that 
final order dismissing the defendant's appli- 


-cation for restoration that the present ap- 


peal has been filed before us. 

It has heen argued by the defendant that 
the Court below was not justifiedin direct- 
ing the payment of the one-third of the 
decretal amount under the provisions of 
O. IX,.r. 13, Civil Procedure Code, and that 
in any event such an order works very 
harshly on him as the decretal amount was 
as large as Rs. 2,006. We are not pre- 
pared to agree with the Counsel for the 
defendant thatit was not within the juris- 
diction of the Court below to pass an order 
for the-payment of the decretal amount or 
a portion thereof in these circumstances. 
The wording of `O. IK, r. 138 makes it 
absolutely clear that the Court may, in 
appropriate cases, direct the party applying 
to make payment into Court of such sums 
as the Court thinks praper. This expres- 
sion has'been construed to mean a portion 
of the decretal amount—see the case of 
Shyam Lal Sahai v. Ram Narain Lal Seth, 
57 ‘Ind, Cas. 304 (1). We are, however, 
inclined to agree with the submission of 
the defendant ‘that the condition was an 


. unreasonable one. 


4 Inveply ithas been argued by learned 
Counsel on behalf of the respondent that 
the defendant has been guilty of adopting 
obstructive tactics throughout and no 
indulgence ought to be shown io him. It is 
true that the suit itself was filed on Novem- 


` ber 23, 1926, and that the defendant has 


managed to prolong it for seven ye:rs and 


(1)-57 Ind, as. 300. 
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although we cannot escape the suspicion 
that the defendant has been so guilty but 
we arealso of the opinion that providence 
and circumstances have been favouring him 
throughont. After having heard all that 
can be said on behalf ofthe respondent on 
this point, we are satisfied that one should 
not punish the defendant in the present 
case by refusing to restore the case. The 


‘order dated May 26, 1932, by which the 


Court directed the plaintiff to take steps 
for substitution of names lulled the defen- 
dant into a sense of security and hs might 
well have thought that the case have been 
adjourned and it would have served no 
useful purpose for him to have been pre- 
sent on May 31, 1932, nor was it possible 
for him under the circumstances mentioned 
above when he was performing the funeral 
obsequies ofhis mother to have been pre- 
sent. Themere fact that another case of 
his was going on in another Court is no 
reason to suppose that he was adopting any 
proceedings calculated to delay the present 
suit because we have been told that in the 
other case all that was being done was that 
the Counsel for the other side was arguing 
the case, the arguments on behalf of the 
present applicant having already been 
concluded. 

Next it was contended on behalf of the 
respondent that the applicant had miscon- ' 
ceived his remedy inasmuch as he ought - 
to have filed an appeal against the decree 
that was passed. The contention is that 
the decree was passed on the merits under 
O. XVII, .r. 3, Civil Procedure Code. There 
might have been some force in this conten- 
tion ifthe learned Subcrdinate Judgehad 
not construed his order decreeing the suit 
as tantamount to passing an ex parte dec- 
ree. He himself was prepared to set aside 
the decree on the assumption that it was 
ex parte and we cannot construe the pro- 
ceedings of May 31, 1932, in any.way differ- 
ent from the way in which he himself has 
construed... | 

On the. assumption therefore that the 
decree was an ex parte decree we have got 
to consider. whether the decree should be 
set aside under the circumstances of the 
case. Itwas argued that Courts have no 
jurisdiction to set aside an ex parte decree 
except on sufficient cause being shown and 
inasmuch as the Subordinate Judge was 
of the opinion that no sufficient cause had 
been shown, there is no jurisdiction either 
inthe Court below or in us to set aside that 
decree. Asa general proposition of law 
we are in agreement with the argument 
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advanced by Mr. Baleshwari Prasad and 
that argument is supported by the case 
of Sheikh Kallu v, Nadir Bakhsh (2). But we 
are of opinion that sufficient cause has 
been made out inthe present case. The 
applicant's mother had died and he- could 
not possibly have attended the Court on 
May 3], 1932. Moreover, he was induced 


into the belief by anorder of the Court that, 


the case would not be taken upon May 31, 
1932. We have come to the conclusion 
that there was sufficient cause for the 
absence of the defendant on the date fixed. 
At the same time the plaintiff is in no way to 
be blamed and he is entitled to such ccsts as 
have been thrown away. We will, therefore, 
set aside the ex parte decree onterms and 
the terms that we impose are that the 
defendant should pay a sum of Rs. 350 
before the case is restored. If this sum is 
paid in the Court below within a month 
from to-day, the ex parte decree will be set 
aside. We therefore allow this appeal, set 
aside the order of the Court below, and 
direct that if the defendant deposits a sum 
of Rs. 350 within a month from to-day the 
Court below shall re-admit the suit on its 
original number and proceed to dispose of 
the same according to law after giving the 
defendant. sufficient opportunity for pro- 
ducing his evidence. Costs here and here- 
tofore will abide theevent. If the money 
is not deposited the application for restora- 
tion will be deemed to be dismissed with 
costs throughout, 


Order accordingly. 


D. 
ap lnd, Cas. 527; 19 A L J 907; AI R 1922 All. 
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Syed SHAH MOHAMAD USMAN 
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Versus 
GOVERNMENT or BIHAR &. 
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SECRETARY- OPFOSITE PARTY. 
Indian Press (Emergency Powers) Act (XXIII 
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remove ihe domination of Government—Whether an 
offence— Distinction between comment upon measures 
by Government and exhortation to turn out the 
Government— Emergency Powers Ordinance (II of 
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There is a good deal of distinction between a 
comment upon the measures of Government and 
asking that steps be taken to have them changed 
and an exhortation to people to turn out tha Govern- 
ment which has promulgated those measures 
one is innocent, and the other is an offence 

Where an articlesays that our first duty. should 
be to make every effort to free the country, from the 


The - 


a 


domination of non-Muslims and excites the Indian . 
Mussalmans to take steps to turn out the non-Muslim `: 
Government; calling upon the people to remove -the > 


domination of a Government, amo 


nrticle comes within s 4,sub-s. (1) (d). ES 
Mr. M. Yasin Yunus, for the Petitioner; ; - 


Mr. Syed Jaffar Imam, Assistant .Govern- _ 


ment Advocate, for the Opposite Party: ar 


Muhammad Noor, J.—This is an 
application under s5. 23 of the Indian 
Press (Emergency . 
of 1931 as amended by the Criminal Law.- 
Amendment Act (XXIII) of. 1932. The: 


ts, to calling . 
upon them to turn out the Government self and the i 


Powers) Act (XXIIT)-.” 


petitioner Syed Shah Mohammad Usman . 


Ghani wasthe publisher’ of a newspaper ` 
called “Imarat” published from Phulwari 

Sharif in the district of Patna. The Local. 
Government- considered 
article published in that, newspaper came 
within the mischief of s. 4 (i) id) of the Act 
as amended and called upon the petitioner to 
deposit with the District Magistrate of Patna 
within fifteen days of the service of notice 


security to the amount of rupees one thous- , 
and. This ordér was passed under s. 7, sub- . 


clause (3) of the Indian Press (Emergency . 
Powers) Actof 1931. The petitioner has 

moved this Court to set aside that order, - 
and the only question before us is whether 

the article does not contain words of the 

nature described in a. -4 (1)(d, of the Act 

which runs as follows: ' 

“To bring into hatred or contempt His Majesty or 
the Government established by law in British India 
or the administration of justice in British India or 
any! class or section of His Majesty's subjects in 
British India, or to excite disaffection towards His 
Majesty or the said Government.” 


There is.an explanation added to s. 4 
“which says that : , 
“Comments expressing disapprobation of the 


measures of the Government .with a view to obtain | 
their alteration by lawful means without exciting or” 
attempting to excite, hatred, contempt or disaffection 
shall not be deemed tobe ofthe nature described 
in cl (d) of this sub-section.” . 

Thave read the article in Urdu, copies 
of which were supplied to us by the peti-- 
tioner A trans’ation of it made hy the, 
official translator is in the paper-book and 
another translation is-appended to thè 
application of the petitioner. There are’ 
slight variations in the two translations: 
which, for the purposes of this case, are ‘not: 
material. By reading the article and. its. 


that a ‘certain: 
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` translations even as supplied by the peti- 


tioner I have no doubt in my mind that 
it clearly comes within the section. The 
article says that the Indian Mussalmans 
think that they are the only religious 
Muslims on the earth and that the Muslims 
of the rest of the world are misguided and 
irreligious, and that in fact the Musalmans 
of no other country are so much removed 
from religion as the Indian Musalmars are. 
Then the whiter proceeds to give his reason 
for his holding that opinion. It. is to the 
effect that according to the Quran infidels 
haveno sway over the Muslims, but the 
Mussalmans of India are allowing a non- 
Muslim Government to dominate them and 
are submitting to the irreligious laws made 
. by that Government. Then the writer 
gives instances of the ineligious laws as he 
calls them, and in conclusion, says that 
not taking steps to remove the domination 
of that Government’ is irreligiousness, 
Further on jhe says that our first. duly 
should be to make every effort to free the 
country from the domination of non-Mus- 


lims—a country which has already been’ 


in possession of the Muslims. The article 
clearly excites the Indian. Mussalmans to 
take steps to turn out the non-Muslim 
Government. Mr. Y, Yunus, who appeared 
on behalf of the petitioner, attempted to 
draw a distinction between Government 
and domination of Government, and con- 
tended that what the author of the article 
asked the people to do was not to turn out 
the Government but to turn out the domi- 
nation of the Government. `I am, however, 
unable to accept this contention. Every 
Government whatever its form may be, 
dominates over the country inasmuch as it 
controls the actions of the people inhabiting 
that country in one way or the other. Call- 
ing upon the peopleto remove the domina- 
tion of a Government, in my opinion, 
amounts to calling upon them to turn out 
the Government itself. The author is not 
criticising the measures passed by Govern- 
ment nor appealing to the Mussalmans to 
take steps to have those measures amended 
or changed, but heuses the laws, or to be 
more correct what he states to be the laws, 
as a reason for taking steps to turn out the 
Government itself. I do not wish to refer 
to the distortion of facts in stating what. 
the author calls to be the law of the land. 
Almost everyone of them suffers with the 
maxim “suppressio veri suggestiv falsi In 
my opinion there is a good deal of distinc- 
tion between a comment upon the measures 


. of Government and asking that steps be: 
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taken to have them changed and an exhor- 
tation to people to turn out the Government 
which has promulgated those measures. 
The ione is innocent, and the other is 
offence. The article undoubtedly comes 
within the section, andI would decline to 
interfere and reject- the application with 
costs. Hearing fee two gold mohurs. 

Courtney Terrell, C. J.—I agree. 

Varma, J.—I agree. ` l 

D. Application rejected. 


e- 


PATNA HIGH COURT 
Oriminal Reference No. 50 of 1983 
January 5, 1934 
DHAVLE, J. 
RAMCHANDAR LAL—APPLIOANT 
versus 
EMPEROR—Opposits Party 

Criminal Procedure Code (Act V of 1898), ss. 133, 
137—Magistrate issuing rule—Party showing cause 
—Rule made absolute merely on inspection—No op- 
portunity for offering evidence—S. 438—Reference 
under—Patna High Court General Rules and Circular 
Orders (Criminal), Part I, Chap. XIII, Page 31— 
Compliance with—Desirability of. 

When aparty had appeared and showed cause 
against the preliminary order passed under s. 133, 
this order should not under s. 137 have been made 
absolute merely ona local inspection in the course 
of which it does not appear that the party concerned. 
had any opportunity of offering any evidence. 

Under s. 438 the record of, reference must show 
thatthe explanation from the’ Magiatrate concerned 
was called foras that would show the propriety of 
the procedure followed by him, specially in cases 
where the Public Prosecutor is nof instructed to 
support the order in revision. , 

Cr, Ref. made by the Sessions Judge of 
Patna, by his Letter No. 2340 W. R., dated 


December 9, 1933. 


Judgment.—The order 1ecommended 
for revision by Lhe learned Sessions Judge 
is clearly irregular and must be set aside. 
The party against whom the ordér was 
passed by the Sub-Divisional Magistrate 
under s. 137 of the Code of Criminal Proce- 
dure, had appeared and showed cause 
against the preliminary order and this 
order should not have been made absolute 
merely on a local inspection in the course 
of which it does not appear that the party 
concerned had any opportunity of offering 
any evidence. I set the order aside, leav- 
ing it open to the learned Sub-Divisional 
Magistrate to proceed further in the case 
in accordance with the law, if he should 
consider it necessary to proceed in the 
matter at all. | 

The attention of the learned Sessions 

dge should be drawn tor, 84 at p. 31 in. 


40 


Part. I, Chap. XIII of the High Court's 
General Rules and Circular Orders 
(Criminal}. It does not appear that in the 
present case the explanation of the Magis- 
. trate was called for by the Sessions J udge. 
‘It is true thata notice of the motion to the 
‘Court of Session was given tothe Public 
“Prosecutor, but the Public Prosecutor said 
‘that he had no instructions. It may be 
_that'the Sub-Divisional Magistrate did not 
think it worth while to-take steps to have 
is order supported, but it would have 
been better if we had on record: what 
the learned Magistrate had to say regarding 
the procedure that he had followed and 
that was challenged ‘by the petitioner to 
the Court of Session, 
D, , _ Reference accepted. 


7 





NAGPUR JUDICIAL COMMISSIONER'S 
nan COURT : 
- Civil Revision Application No. 559 o 
a, 1932 | 
, January 31,1934 
| Bose, A.J. ©. 
` HARJIMAL AND ANOTHER- PLAINTIFFS — 
a _ APPLICANTS = 
versus 
Frem SHANTILAL SAKALCHAND— 


= DEFENDANT— NON-AEPLICANT 
Civil» Progedure Code (Act 
—Deéree— Period fixedby decree, extension of— 
Application to extend before decree—Omission by 
Court to consider through mistake— Rectification of 
mistake ~ Necessity of — Contingent clauses in decree— 
. Proper. cours-q 

A Court has power to extend time for the doing 
of any act prescribed or allowed by the Code, even 
though the period originally fixed or granted may 
have expired. But when the application for exten- 
sion is made before the decree, the Court is-bound 
to consider it, and exercise the jurisdiction confer- 
red onit bys. 148 one way or the other. Conse- 
quently, when a time has been fixed under 0, VII, r. 
ll, the Court has jurisdiction to extend it under 
8. 148, in proper cases; and when it fails ta consi- 
der an application through a mistake of its own, it 
has inherent jurisdiction to rectify its mistake, even 
though it means the re-opening of a decree. But 
that predicates diligence on the part of the Court 
and its officials, too, and when they have not been 
diligent justice requires that no party should be 
allowed to suffer because of their negligence Komal 
Singh v Jagannath (2) and Ambadas v. Laxman 
(3), referred to. ; 

Where a decree stated “plaintiffs should pay 
deficient court-fees on Ks, 470-8-0 within 15 days or 
suit shall stand dismissed” - : 

Held, that such a decreé was undesirable and the 
Proper course for the Court wasto fix a time for 
payment and wait until-it expired before passing its 
decree and that the decree should then be a final 
one dismissing the suit and not contain contingent 
clauses. Sajjadi Begam v. Dilawar Hussain. (1), 
referred -to, - , = =~. 
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C. R. App. from an order of the Dis 
Pa Judge, Nimar, dated September -9-4 
1932. : 

Mr. W. B. Pendharkar, for the Appli- 
cant. Wa an 

Mr. R.-N. Padhyz, for the Non-A ppli- 
cant, a í 


Order.— This application arises out of 
somewhat unsual circumstances. -The 
applicants, who are the plaintiffs in the 
suit, brought a suit in- the ordinary: way 


‘for accounts, and, as is the usual practice, 


paid a tenative court-fee on what 
estimated to be the amount dueto them. 
The suit was eventually decreed for 
Rs. 520-8-0, which was considerably more 
than the plaintiffs’ tentative “estimate. . 
The judgment, which was signéd: on 
January 23, 1932, directed the plaintiffs 
to pay the deficient court-fees within 15 
days upon pain of the suit being dismissed 
if thatwas not done. After the expiry of 
this period, but before the décrce- was 
‘drawn up and signed, the plaintifis applied, 


was 


‘en Febraary 15, 1932, for an “extension 


of time. No notice ‘was taken: of this 
application, and on March 31, 1932, the 
decree, which calls itself the “final decree 
for rendition of accounts,” was drawn up 
and signed. It reproduces the! direction 
given in the judgment in the following 
words: - < con, 
“Plaintifia should pay deficient court fees cn 


Rs. 470-8-0 within i5 days or suit shall stand 
dismissed.” eg 

After this was done the application fer 
extension seems to have been ‘discovered, 
for later on in {he same day the learned 
Judge mentions itin his order sheet and 
fixes a date for hearing the parties. They 
were heard on April* 16, 1932, and the 
application was rejected on the seme day, 
on tke ground that since the decree itself 
had fixed the date for payment and pre- 
scribed the penalty for failure to comply 
with its terms, the Court was functus 
officio. An appeal was then filed’ to the 
District Judge against this order. This 
was also rejected, on the ground that no 
appeal lay against an‘order of this kind, 
The plaintiffs have therefore applied to this 

‘ourt in revision. The first Court relied 
on Sajjadi Begam v. Dilawar Hussain (1), 
where it was held that where the decree 
itself : 

“orders a party to make a payment within a 
specified time and provides that certair detrimental 
consequences shall. follow -in the event -of non- 
compliarce with its order, the ‘Court itself has “no 
jurisdiction to extendithe time limited by the decree, 
save on an application for feview." ? 
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That also wasa case in which the court- 
fee paid onthe plaint was {insufficient and 
the decree orderéd the plaintiff to make 
good the -deficiency, within a week, and 
provided that’ “in default thereof the suit 
would stand dismissed: with casts.” The 
facts are therefore very'similar to the 
Present case. But there is one important 
difference. In that case the application 

- 'for- extengion was made after the decree 
had been signed; in this case 
‘it was made hefore.- It ought to have 
been considered by the Court, and was 
not, through no fault of the plaintiffs. 
The order sheet of March 31, 1932, is as 
‘follows: ar Toy" | 

“On February 15, 1932, plaintiffs-applie1 for ex- 

‘tension of time to pay the court-fee. A) plication 
was: ordered’ to be put up on February 2”, 1932. It 
was not put up’before metill now.”: ` 

There can no longer be any doubt that 
a.Court has power to extend time for 

“doing of any act’ prescribed or allowed by. 
the Code, even though the period origi- 
- mally fixed or »granted may have expired: 

8. 148, Civil Procedure Code, 1908. It is 

true this does not apply when the period 

“has been fixed ‘by a decree : Sajjadi 

- Begam v. Dilawar Hussain (1), Komal 
Singh v. Jagannath (2) and Ambadas v. 
Laxmdi (3). But when the applicaticn 
for extension is made before the decree, 

` the Court” is bound :to consider it and 
exercise the jurisdiction conferred on it by 

“5. 148 one way or the other. The Code 
allows plaints which have been insufficient- 

_ly stamped, to be rectified under O. VA, 
-y. 11, Therefore . when a time has been 

_ fixed urder that rule the Court has juris- 
diction -to extend it under s, 148 in proper 

_cases and when it fails to cofisider an ap- 
plication through a mistake of its own, 
it has inherent jurisdiction to rectify its 
mistake eventhough it means the m-»pen- 

. ing of;a decree. For Courts exist to ad- 
minister justice and rules which have been 
framed .for : the ab'ainmenb of that end 
should:not be used to frustrate it. They 
are necessary. to prevent confusion and 
must ordinarily be applied „with strict- 
ness to ensure diligence in “the conduct 

_of affairs which affect the destinies of others. 
But that predicates diligence on the part 
of the Court, and its officials, too, and when 
they have not been diligent, justice requires 

(1) 47 Ind. Oas. 4; AIR 1918 All. 98; 40 A 579: 
WAL I65. - |* Bowers ee eh 
eat 51 Ind’ Cas 8; 15 NL R39; A-I-2 19:8 Nag. 

(3): 71 Ind. Cas, 401; 19 N L RS; A 1R-1923 Nag. 
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that no party should be allowed to suffer 
because of their negligence. A 

The principle has been applied time and 
again and finds legislative | sanction in 
s. 15t, Civil Procedure Code. It ehould 
have been resorted to inthe present case. 
I, therefore, remanded the case to the 1 rst 
Court for a consideration of the application, 
dated February 15, 1932, on its merits and 
direct that ifthe Court comes to the con- 
clusion that sufficient. cause is ‘shown 
therein foran extension of time, then it 


‘should review its decree and fix a fresh 


period for payment of the deficient court- 
fees; also that it should delay passing a 
fresh decree until either the payment or 
the expiry of that period whichever is 
earlier. J may mention here that * decrees 


-of the type found in the case are undesirable. 


The proper course is for the Court "to fix’a 
time for payment and wait until i expires 
before passing its decree: The decree should 
then be afinal one dismissing the suit 
and not contain contingent clauses of t'e 


‘nature found here: Sajjadi Begam v. Di'a- 


war Husain (l). The application’ for 

revision is allowed but inthe circumstances 

I make no order as to costs. ee R 
N. Revision allowed. 


— 


PATNA HIGH COURT.. ; 
Full Bench ane 
Judicial Case No. 12 0f 19°23 

: March 19, 1934 
Cocrtsgy Terres, O. J., MUHAMMAD Noor 
i AND VARMA, dd. ; 

Bubu MURALI MANOHAR PRASAD 
PRINTER AND PUBLISHER OF THE 
NEWSPAPER ENTITLED “Searchlight”, 
PATNA— PETITIONER , 
versus 
EMPEROR—Opposite Party 

Press (Emergency Powers)* Act (XXIII of 1931), 
ss. 4 (1) (d), (@), 7, 23, 30—Emergency Powers Ordi- 
nance (11 of 1932), 8, 3—Notice to furnish security— 
High Court's power of interference—Application' not 
filed before High Court within prescribed time— 
Effect of -Magistrate dealing with the Act—Whether 
Court or executive officer zAppeal from order refus- 
ing to refund security—Appealability of—Gorern- 
ment of India Act, 1915, (5 & 6 Geo. V,c. 61), s. 107— 
Applierbility of + : re | 

‘Where the Local Government issues notices to a 
newspaper, asin its opinion a certain-article publi- 
shed in the paper came within the purview of ss. 4 
(1) 1d) and (e) of the Press Emergency Powers‘Act, as 
amended bys. 3 of the Emergency Powers Ordin- 
ancs, the order of the Local Governmént is liable to 
be set aside by the High Court on the ground that 
the article in question did not come within s 4- (1) 
(d) and :e), if an application. is filed within tivo 
months of the order. But when no such application 
is made within the time prescribed, the High Cour 
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has no jurisdiction to interfere with the order. 

The High Court’s power of interference in such 
matters is furnished by ss. ¢3 and 30 of the Act 
for a limited purpose to decide whether the publica- 
tion or article dors or does not come within the 
purview ofs. 4 (1) of the Act Section 107, Gov- 
ernment of India Act has also no application asthe 
District Magistrate when dealing with the Press (Em- 
ergercy Powers) Act or similar Acts is not a Court but an 
executive officer carrying out the functions on behalf 
of the executive Government and as such is not sub- 
ject of the High Court's appellate jurisdiction 

The refusal .of the District Magistrate to refund 
the, security under s. 7 is not appealable. 


' Messrs. Baldeo Sahai, Phulan Prasad, C. 
P. Sinha and R. K. Prasad, for the’ Peti- 
tioner. 


The Assistant Government Advocate, for 
the Opposite Party. 


- Muhammad Noor, J.—The petitioner 
Murali Manohar Prasad asks us to revise 
an order of the District Magistrate of 
Patna calling upon him tofurnish securily 
under the following circumstances. 


The petitioner is the keeper ofa press 
at P;:tna and publisher of a newspaper 
‘called “The Searchlight”. On January 7, 
1932, the Local Government acting under 
the Indian Press (Emergency Powers) Act 
of 1931 issued two notices upon the pe- 
titioner ; one under s. 3 (3) and another 
urder s.7 (3) ofthe Act calling upon him 
in each case to furnish security of Rs. 1,500 
before January ‘8, 1232. Section 3 (3) autho- 
rises the Local Government to require 
such security from the keeper of a Press 
and s.7(8) gives them similar powers on 
the publisher of 2 newspaper. The reason 
for the issue of these notices was that in 
the opinion of the Local Government a 
certain article published in the paper “The 
Searchlight" came within the purview of 
ss. 4 (d) and 4 (e)of the Act ag amended by 
s. 3of the Emergency Powers Ordinance of 
1932 which was in force then. The petitioner 
seems to have deposited one security as 
the keeper of the Press, but did not de- 
posit any security as the publisher of the 
newspaper and stopped its publication. 
The effect of this failure was ihat under 
s.12. (3) of, the Act the declaration made 
by him under s. 5 of the Press and 
Registration of Books Act, 1867, stood an- 
nulled and publication of the newspaper 
afterwards was liable to the penalties 
prescribed in the Act of 1867. Now the 

orders of the Local Government were li- 
“able to be set aside by this Court onthe 
ground that the article in question .did 
not- come within s, 4 (1) (d)and (e) of the 
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Act, had an application been filed within - 
two months of the order, No such appli- 
cation, however, was made to us within 
the time prescribed nor does the petitioner 
ask us to revise that order, and taking into 
consideration the plain words of s. 30 of 
the Act, we have now no jurisdiction to 
interfere with that order. It is not neces- 
sary to discuss the order of the Local 
Government. The order is not sought to 
be revised by us now, nor undér the law 
is the petitioner entitled to ask us to do 
so after the expiry of two months from the 
date of the passing of that order. 


I have said that the effect of failure 
to deposit security of the annulment of 
the declaration made under the Act of 
1867. The petitioner later, on January 3, 
1923, made a fresh declaration under s. 9 
of the Press and Registration of Books 
Act of 1867 before the District Magistrate 
of Patna. It appears that later on some- 
how or other it was brought to the notice 
of the District Magistrate that the news- 
paper regarding which the declaration vas 
made before him, was the one in connec- 
tion with which the Local Government had 
called upon the publisher to furnish secu- 
rity. Thereupon on January 7, 1933, the 
District Magistrate called upon the peti- 
tioner to deposit at once asum of Rs. 1,50 
as publisher of “The Searchlight”, news- 
paper. : 

It is not clear from the order whether 
the District Magistrate was acting under 
his own powers under s. 7 of the Act, ir- 
whether he was enforcing the previous 
order of the Local Government. Be that 
as it may, the petitioner deposited 
Rs. 1,500 and has moved this Court to set 
aside that order. a 


A preliminary objection has been raised 
by Mr. Jafar Imam, who appears on be- 
halfof the Crown, that this Court has no 
jurisdiction to interfere with this order of 
the District Magistrate and, in my opinion, 
this objection must prevail. It is obvious 
that the Act under which the District. 
Magistrate purported to act does not givé 
us any jurisdiction against the order of the 
District Magistrate. Our power of: interi 
ference is furnished by ss. 23 and 39 
of the Act for a limited purpose, to decide 
whether the publication or article does or 
does not come within the purview of s. 4 
(1) ofthe Act. Mr. Beldeo Sahay urged 
that we have jurisdic.iion under.s. 107 cf 
the Government of India Act. In my ~ 
opinion s. 107 of the Government of India 
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ne has no application. That section runs 
thus : j ; h are - 

“Bach ofthe -High Courts has superintendence 
over all Courts for the time being subject to ‘its ap- 
pellate jurisdiction, ete.” f ae 

The District Magistrate when dealing 
with the Press Act or: other similar Acts 
is not a Court but an executive officer 
carrying out the function on behalf of the 
Executive Governmént, and as such, isnot 
subject. ofgur. appellate jurisdiction. No ap- 
peal has -been provided to us against the 
orders of a District’ Magistrate when he is 
carrying out. his functions under these Acts. 
So far as the Press Act under considera- 
tion is concerned, no appeal has been pro- 
vided to us from his order. Jt: was stated 
at the Bar that subsequent to the filing 
of the present application, the petitioner 
asked the District Magistrate to.refund the 
security under s. 7 of the Act, but the 
District Magistrate refused to do so. That 
matter, however, is not before as and even 
that refusal is not appealable. 

In my opinion this application is mis- 
conceived and must be dismissed with 
costs; hearing feetwo gold mohurs. 

Courtney-Terrell, C. J. - l agree. 
Varma, J.—I agree. ; 
N. - i -Appeal dismissed. 


< CALCUTTA HIGH COURT 
Civil Appeal No. 726 cf 1931 
May 9, 1933 j 
QUSA AND BARTLEY, JJ. | 
AYATULLA AND ANOTHER - DEFENDANTS — 
APPELLANTS i 
A VETSUS ` : 
CHANDRA DAS AND ANOTHER — 
PLaINTIFF8s— RESPONDENTS 

‘Landlord and ienant— Usufructuary mortgage by 
tenant—Tenant ceasing to possess lands--No arrange- 
ment to pay rent--Abandonment, if made out— 
Abandonment more thana year prior to suwit—Right 
of landlord to eject—Bengai Landlord and Tenant 
Procedure Act (VIII of 1869) s 52- Applicability of. 

The question whether a usufructuary mortgage 
by ‘a.tenant amounts toan abandonment by him is 
to be determined on the facts of the particular case 
before the Court: : 

Held, on the facts, thatthe iandlord was entitled 
to assert a right forrecovery of possession of land 
abandoned by the tenants morethana year before 
the institution of the suit. 5 

Where the tenants have mortgaged the lands 
appertaining to the holdings usufroctuarily and 
have ceased completely to possess the lands including 
the homestead plot and they have made no arrange- 
ment for payment of rent payable in respect of the 
tenancies, there is a complete abandonment by the 
tenants and thelandlord’s claim for possession can» 
be decreed. Under such circumstances, 8. 5’, 
Bengal Landlord and Tenant Procedure Act does 
not apply.. Aswini Kumar Dhupi v, Har Kumar 
Ghose (1), referred to. ` : 
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~ Appeal from an appellate decree of the 


‘Fourth Court, Additional Sub-Judge, Sylhet, 


deted November 11, 1930. . 
Mr. Hemendra Kumar Das, for the Ap- 


pellants. ; 


Messrs. Gopal Chandra Das and Nikunja . 
Behari Roy, for the Respondents. : 


Judgment.—The plaintiffs in the- suit E 


‘out of “which this appeal has arisen prayed 
for ejectment of the defendants on a decla- .. 
ration of their tille to the lands in suit, 
which appertained to a tenancy which were 
admittedly non-transferable ho'dings. The 


plaintiff's claim in the suit was resisted by 


defendants Nos. 1 and 6 who filed separate . . 
written statementsin the Court of first in- 
stance. : rh 
It may be mentioned that the plaint- 
iffs’ cause of action in the suit was based 
upon the allegation: that the non-transfer- 
able holdings to which the lands in suit 
appertained were transferred -by the tenant- 
defendants Nos. 5 and 6 to defendant No. 1 
by a usufructuary mortgage deed,-dated 
May J,.1927. The suit was . brought by the 


. plaintiff on July 20,1928, on the ground 


that the original tenants, defendants ‘Nos. 5 
and 6, had abandoned the holdings, The 
material issue raised for, determination in 
the suit was issue No. 2, “Have the jotes in 
question been abandoned by defendants 
Nos.5 and 6? Ifso, can the plaintiffs get 
khas pcssession?” On, this main; ques- 
tion in controversy between the parties the = 
Court of first instance came to a decision 
against the plaintiffs. According ,to the 
trial Court there was no abandonment of 
the holding by the tenants, defendants Nos. 5 
and €. ‘The plaintiffs were not therefore 


. entitled to possession and the suit ‘was ac- 


cordingly dismissed. On appeal by one of 
the plaintiffs the Additional Subordinate 
Judge, Fourth Court, Sylhet, reversed the 
decision of ihe trial Court and passed a 
decree in favour of the - plaintiff entitling 
On the 
findings of fact arrived at by the Court of 
Appeal below, this appéal must be dismiss- 
ed. ‘The learned Subordinate Judge has 
definitely found as a- fact that defendants 
Nos. 5 and 6, that is, the tenants of the 
holdings, had ceased completely to possess 
the lands appertaining to the holdings, in 
elnding the homestead plot. The learned 
Judge in .the Court of Appeal below has 
further held that the original tenants did 
make ‘no arrangement for payment of-rent - 
payable in respect of the tenancies...,-- 9 
The effect of the findings thus-arrived-at- 


by the Court of Appeal below. was that there - 


re 


“y 


B. 


was complete abandonment by the tenants . 
of the holdings, and that the plaintiffs’ - 


claim for possession- could not be resisted 


`. By the defendants. It has, however, been 


argued by the learned Advocate appearing 
- for defendants Nos. 1 and 6, appellants in 
this Court, that the Court of Appeal below 
‘should have held that under the provisions 
‘of Act VIII of 1869 applicable to the case, 
there was no right in thé landlord to eject 
‘tenants on the ground of abandonment and 
that the right of the landlord was to proceed 
“under s. 52 of the Act to eject the tenants 
for non-payment of rent. It is to be men- 
tioned in this connection that there was no 
question of non-payment of rent in the case 
‘before us. The question was, as has been 
‘discussed by the Court below, whether the 
- original tenants had ceased lo possess the 
-land in suit appertaining to the tenancies 
held -by the original tenants, defendants 
‘Nos. 5 and 6. : The further question raised 
was “Did the original tenants cease to pay 
rent in respect of the land in suit?” The 
learned Subordinate Judge has come toa 
definite finding that the original tenants 
had given up possession of the lands in suit 
as appertaining to the tenancies which 
originally belonged to them. It has further 
been found that there was no arrangement 
- made by the original t nants so far as the 
- payment of rent in respect of, the tenancies 
- in question was concerned. ` Therefore it 
was not a case in which'the landlord could 
seek to eject the original tenants on account 
‘of ‘non-payment of rent; it was a case in 
- which the lands in suit could be treated to 
have been completely abandoned “by the 
- tenants, that is to say, the lands were given 
-up by the tenants who held the tenancies 
in question. Further, the original tenants 
had not made arrangements for payment of 
yent and the landlord was therefore under 
' the general law’ entitled to bring a suit of 
the present description, for getting posses- 
sion of the lands in suit as appertaining to 
- the'tenancies which the tenants had ceased 
“to possess and for which the tenants were 
- not willing to pay rent. Section 52, Act 
VIII of 1869 relates to ejectment of the 
tenants on the ground of non-payment of 


rent. The cause of action in the suit was . 


not, and could not, in the circumstances of 
the case, be non-payment of rent payable 
in respect of the tenancies by the tenants, 


but failure on the part of the tenants to . 
make any arrangement for payment of rent > 


—the tenants having abandoned the lands 


in- suit altogether, they having ceased to. 


have any connection with the tenancies in 


_AYATULLA V, NAEIN OHANDBA DAS 


14910 
quéstion. - The contention raised on:behalf 

of the appellants as to the applicability or 
therwise of Act VIII of 1869 must, in our 


judgment, be overruled. ` ; 
The other point raised in supporb of the 
appeal to this Court is that'in the case of a 
usufructuary mortgage of: the description 
with which we are concerned in the present 
litigation, it could not be held that the ten- 
ants had abandoned the holding. eThe deter- 
mination of that question must depend upon 
the facts of the particular case before the 
Court. In the present case the finding is 
quite definite that after the execution of the 
mortgage in favour of defendant No. 1 the 
tenants had ceased to be in possession ‘of 
the land comprised in the tenancies, and it 
could not be said that the tenante had still 
subsisting in them such interest as might 
entitle the Court to come to the conclusion 
that the tenants were still exercising acts of 
possession in respect of the land comprised 
in the tenancies in question. Our atten- 
tion has been drawn by the learned Advo- 
cate for the appellant to the’ decision.in the 
case of Aswini Kumar Dhupi v. Har Kumar 
Ghose (1) in support of the proposition that, 
some time must be allowed tothe tenant 
before a suit for possession on the ground of 
abandonment by the tenants can be brought. 
by the landlord. In that particular ‘case 
the learned Judges came to the conclusion 
that the suit was brought rather tco hastily 
by the landlord. On the materials to which 
reference has been made by the learned 
Judge in the Court of Appeal below, it is’ 
impossible for us to hold that the plaintilfs’ 
landlords were not entitled to assert their 
right to recover possession of the land which 
had, in this particular case, been abandoned . 
by the tenants, more than a year before 
the date of the institution of the suit.: In- 
view of the conclusion we have arrived at, 
we have no hesitation in agreeing with the 
decision and decree passed by the Court of 
Appeal below in favour of:the plaintiff in - 


“the suit. The appeal is dismissed. with - 
costs. : 
Ne - Appeal dismissed. 


` (Q) 114 Ind Cas. 482; A I R 1923 Oal. 891; 32 O W 
Nill. a a , 


. proceed under s 55—Suit for declaration 


i declaration that the’ registration of the 
` of, partnership was ultra vires and void, isasuit to 


aw 


eo 


1934 
, RANGOON HIGH COURT 
Second Civil Appeal No. 120 of 1932 
May 4, 1933 i 
Pacar, C. J. AND Das, J. 

C.T. A.C. T. NACHIAPPA CHETTYAR 
; as —APPELLANT i 
E P. versus _ 
-SECRETARY of STATE AND ANOTHER 
se _ —RESPONDENTS 

Income-taa® Act (XI of 1922), ss, 2(11), 32, 55, 59, 
67—Application for registration of firm by agent of 
partner —Registration—Validity of—Registration in 
prescribed form—Whether condition precedent to 
that regis- 
tration of partnership is void—Rejection of appli- 
cation to Commissioner to cancel registration—Suit is 
maintainable. i 

Jt is essential that an applicatioa for registration 
should be signed by at least one of the partners of 
the firm, An application madein that behalf by an 
agent ofthe paitoérs would not comply with the 
statutory: rules prescribing the manner in which re- 
gistration isto be'effected and the registration by 
the Incolne-tax Officer on such an application would 
be ultra'pires and Void Where the registration of a 
firm is ultra vires and null and void,the condi- 
tion ` precedent tọ tbe right- of the Income-tax 
Officer to proceed under s 55, Income Tax Act can- 
not be said to have been fulfilled. M. A. Kureshi 
v. Argus Footwear, Ltd. (1', relied on, Reg v. Justices 
of Kent \2), In ve ‘Whitlay Partners, Limited (3), 
Fricker Vv; Van Gruthen (4), Wilson v. Wallani 
(5), Japan Cotton ‘Trading Co., Ltd .v. Jajodia 
Cotton Mills, Lid {6) and Harendra Kumar Ray v, 
Secretary, of State (7), referred to [p. £46, col’ 1] 

. A- suit in which the selio? claimed is merely a 
instrument 


modify an assessment made under the Act, and is 
not: barréd by e, 67 ofthe Act. 
It. is competent for a Civil Court to make adec- 


laration that the registration of the partnership in- 
strument;; was null and void, and this course 
may be taken by the Court, notwithstanding any 
concurrent ‘remedy .in that behalf under the Income 
Tax Act, that may-be open tothe plaintiff. Con- 
sequently, although the application of the assessee 
to the Commissioner for cancellation of registration 
has beñ rejected, the Court is entitled to make a 
detlaration Balkishen Das v. Simpson (8), 
Mohammad Jan v. Ganga Bishen Singh (9), Saraswati 
Bahuria y, Surajinarayan Chaudhuri (1), Krishna 
Chandra “Bhownie v. Pabna Dhana Bhandar Co, 
Lid. (L1) Rangoon Development Trust, Rangoon v. G. 
5. “Behara d Sons (12) and O'Flaherty v. M'Dowell 
(13), relied on. | [p. 848, cols, 1 & ?.] 3 


S. O. A. against an order of the Dis- 
trict Judge, Tharrawaddy, dated March 29, 
1932: - mt sf e 

Mr.P. K. Basu, for the Appellant. 


Messrs. A. Eggar and R. A. R. Aiyar, 
for the Respondent. s 
Page, C. J.—This appeal must be 


allowed. The appellant's income for the 


‘year 1926-27 was assessed for super-tax 


by the Income-tax Officer, Ist Circle, Karai- 
kudi, Madras, anda sum of Rs. 7,278-6-2 
was claimed. as super-tax on the basis of 
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a total income of Rs. 1,58,227 made up as 

Taxable income already assessed to 
income-tax: Rs. 25,659-0-0; share of income ` 
from the Sit-kwin firm; Rs. 35,368-0-0; and 
share of income from the Minhla firm, 
Rs. 97,200-0-0 ........ Rs. 1,32,568. Total 
income Rs. 1,58,227-0-0. : 

The appellant appealed to the Assistant 
Commissioner against theassessment. The 
assessment had been made pro tanto on the 
ground that the appellant was a partner in 
the firm of C. T. A.M. Minhla, which had 
been’ registered under s. 2 (14), Income» 
tax Act, by the Incomestax Officer, Tharra- 
waddy. Upon the footing’ that the regis- 
tration of the firm was valid in accordance 
with Jaw, income-tax was assessed upon 
the profitand gains of the firm, butthe 
Income-tax authority in Burma did not 
levy super-tax upon the income of the firm 
by reason of the provisions of s. 55 of the 
Act. Now, it was only upon the supposi- 
tion thatthe ©. T. M. Firm, Minhla, was a 
firm duly registered pursuant {to the provi- 
sicnsof s. 2: (14) of the Act. that the 
Income-tax Officer was entitled or purport- 
ed tofefrain from levying super-tax upon 
the firm under s.-55; registration in the 
manner prescribed under the Act being 
a condition precedent to the right of the- 
Income-tax Officer to proceed under s. 55. 

Section 2 (1!) runs as follows: 

“(14) ‘Registered firm’ means a firm constituted 
under an instrument of partnership specifying the’ 
individual shares of the partners of . which 
the prescribed particulars have been registered 


with the Income-tax Officer in the prescribed 
imanner.” [p 848, cole. 1 & 2.) : d 

Under r. 2, made pursuant to 5,59 of the 
Act: l É 

“Any firm constituted under an instrument of 
partnership specifying the individual shares of the 
partners may, for the purpose of cl. (14), s 2, 
Income-tax Act, 1922, register with the Income-tax 
Officer, the particulars contained in the said 
instrument on application in. this behalf made by 
the partners or any of them.” 


Under r. 3 the Income-tax Officer ig 
entitled to accept a copy of the original in- 
strument under which the firm was consti- 
tuted in the circumstances therein set 
out, provided, inter alia that the copy is: 

“certified in writing by one of thé partners: to be 
& correct copy.” 


Under r. 6: 

“A certificate of registration granted underr. 4 
shall have effect up to theend of the financial year 
in. which it is granted, but shall be renewed 
by the Income-tax Officer from year to year on 
application made to him in that behalf. and- 
accompained by a certificate signed by one of the 
partners of the firm that the constitution of the 


a 


firm as specified in the, instrument of partnership 


remains unaltered." ` , 
Having regard to the effect of the regis- 


tration of a firm upon the incidents of suj-er- 
tax, in my opinion, it is essential that an 
-application for registration should be 
signed by at least one of the partners of the 
firm. An application made in that behalf 
by an agent of the partners would: not 
comply with the statutory rules prescrib- 
ing the manner in which registration isto 
þe effected andthe registration by the 
Tocome-tax Officer of suchan ‘application 
-would be ultra vires and void. In M Al Ku- 
` yeshi v. Argus Footwear, Lid. (1) at p. 326, 
.I re-stated the rule of construction in such a 


case as the present as follows: 
. “Where the question is whether the act of an 
agent is to be deemed the act of his principal 
the Court will apply the common law rule gu? 
acit per alium facit per se, unless it is satisfied, 
ene regard to the terms of the particular 
statute or agreement under consideration, that it 
was the intention of the legislature or of the parties, 
as the case may be, that the act should not 
ke performed by an agent: Reg v. Justice of Kent 
(2), ln re Whitlay Partners, Limited. (3), Fricker v. 
Van Grutten (4), Wilson v. Wallant (5), Japan Cotton 
Trading Co, Ltd. v. Jajodia Cotton Mills, Ltd. 16) 
and Harendra Kumar Ray v. Secretary of State (7). 
~ Inthe present case the instrument of 
partnership was executed on July 29, 1922, 


end isin the following form: 
- “Partnership agreement, dated July 29, 1922, 
entered into between: Q) 0. T A. C. Chidambaram 
Chetty, son of Apnanalai Chetty of _ Alagapuri, 
near Kottaiyur, Tirupattur Taluk, Rambad District, 
South India,, Nattukottai Chetty Caste, Money- 
lender, and (2) P. L.S.M Muthukaruppan Oheity, 
son of Sellappa Chetty of Karaikudi, Tirupattur 
Taluk, aforesaid caste and Labbe ae we both 
reed to carr on money -lending usiness 
inder the style of vilasam of O. T. A M. (Ceena 
Theena Ara Moona) at Minhla, Tharrawaddy Dis- 
trict, Burma, and have been carrying on the said 
tusiness from the month of Panguni, Rowdri year, 
‘Now, wehereby agree and bind ourselves to abide 
‘and: act ‘as follows: ().The - business shall be 
“confined to money-lending and banking only; (2) 
“The capital of the business shall be Rs. 20,010 
“consisting of three sbares each of the value of 
Rs. 6,670; two of these shares valued at Rs. 33,340 
shall be owned by O.7T. A. 0. T Chidambaram 
Chetty (in vernacular) and tbe remaining one 
| -share at Rs.6,670 shall be owned byP. L.S. M. 


(1) 133 Ind, Cas. 483; ATR 1931 Rang. 206;9 R 
323; Ind. Rul, (1931) Rang 259. 


2) (1846) 8 Q B 309. 5 
3) isse) 32Ch D 337;55 LJ Ch 51i0;54 LT 


- 913; 31 W R 505. 
(4) (1896) 2 Ch. 649; 65 LJ Ch, 523; 45 W RE3; 


75L T117. 
Er (1850) 5 Ex. D155; 49 LJ Ex. 457; 42LT 


375; 28 W R597; 44 J P 415. ; 
(6) 103 Ind. Cas. 629; AIR 1927 Cal. 625; 54 0 


e 


45, 
a (7) 115 Ind, Cas. 45; A I R 1928 Cal. 808; 550 
1355: 33 0 W N 385. 
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Muthukaruppan Chetty (in vernacular); (3) ‘each of 
us may invest in the said firm their respective 
veynepanaim (private funds)in proportion to their 
shares inthe him, nomely-as2is to 1; (4) interest 
forthe said veynepanaim shallbe claimed by us 
respectively at 1 annain excess of the rate of 
Rangoon interest (5) agents of the said firm shall 
be appointed by both of us jointly and power of 
attorney granted accordingly; and (6).the accounts 
of the said firm shall be closed once in three years, 
and the profit realized at the end of the said 
period shall be divided between usg@n proportion 
of our respective shares in two-thirds to -the 
„profits to C. T. A’ CO. T, Ohidambaram . Chetty and 
one-third of the profits to P. LSM Mu- 
thukaruppan Chetty, in witness whereof 
the said GO T. A. ©. T. Chidambaram Chetty and 
P. L. S. M. Mothukaruppan Chetty set our hands at 
Karaikudi” ; 

In this document’ the appellant’s name is 
not mentioned: The two partners are stated 
to be: (1) GO. Ty A.C. T. Chidambaram 
Chetty, who is the father of the appellant, 
and (2, P. L. S. M. Muthukaiuppan Chetty. 
The appellant's father. died on August 20, 
1926,and on September 1, 1926 in the. assess- 
ment proceedings, Burma, forthe year 1926- 
27 one Chokkalingam Chettyar deposed 
that he was the agent of the C. T. A. M. 
firm, Minhla, and that there were only two 
partners in the firm, viz., those whose names 
appear in the instrument of “partnership. 
He further stated: ae 

“I hold a power ofattorney from O.T. A. O.T. 
Chidambaram Chettyar for his private business as - 
well. He died about 10 days ago. Hisson O.T. A. 
C.T. Nachiappa Ohettyar succeeds him. 1 hold a 
power of attorney from the latter as well.” 

It ig obviousthat during the course of the 
assessment proceedings in respect of the 
year 1926-27, the income-bax authorities 
in Burma were made aware of the death of 
the appellant's father, who in the instrument 
of partnership was stated to be one: of the 
two partners of the C. T. A. M. firm. On 
September 8, 1927, for the purpose of the 
income-tax assessment for the then 
current year, an application in writing for 
the registration of the instrument of partner- 
ship stating the namesof the partners of 
the firm and the other necessary particulars: 
was filed and forwarded to the Income-tax. 
Officer, by Chokkalingam Chettyar. The 
application was in the following terms: ~~ 

“To E R 
The Income-tax Officer, Therrawaddy. 
ai ° Dated September 8, 1927. 

ir, 

‘Nhe undersigned begs to apply for registration of 
my firm unders, 2 (14), Incomestax Act, 1922, Mi 

The original deed of partnership under which the 
firmis constituted specifying the individual shares 
“of the partners together with a copy is enclosed. I 
do hereby certify that the profits for the year 
ending Panguni of Akshaya year Lave been actually 
divided in accordance with the shares shown in thig 


aT 
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partnership deed by way of crediting in account 
books, 

‘ Signature in Tamil. 
Name and address 

O.T. A. M. Minhla, 

: F Tharrawaddy Dt. 

Names of - the partners in the firm with a share of 
each in the business: 
Chettyar two-thirds share ofth3 profils; (2) P. L S. 
M. Muthukaruppan Chettyar one-third- share of the 
profits. Dat®on which the instrument was executed: 
July 29,1922 Date, ifany, on which the instrument 
of partnership was last registered in the Income-tax 
Office: May 7, 1925. Remarks: J, Ohokkalingam 
Ohettyar, do hereby certify that the informations 
are correct, 

` : (Sd) C. T. A. M ,! ower holder, 
i Chokkalingam Chettyar.” 

It is to be observed that the names of the 
partners appear to be the names of the same 


two men who were stated to be the partners in 


‘the original instrument of partnership, and’ 


that in the ‘application no mention is 
made..of the appellant. This application 
for registration was entered and accepted by 
the Income-tax Officer, Tharrawaddy, who on 
March 7, 1928, endorsed thereon the follow- 
ing memorandum ae ; 

` 4 This instrument of partnership has this day been 
registéred with me, the Income tax Officer, for the 
Tharrawaddy District in the Province of Burma under 


cl. (14), s. 2, Income-tax Act, 1922. This certificate of 


rogieträtion has effect from April 1, 1927, up to March 
31, 1928.” | ; i 
Now, it is not pretended or contended that 
this application for registration, which was 
presented by. Chokkalingam Chettyar was 
made;by the partners or any of them.. 
Applying the principles of law that I have 
enunciated, il follows, therefore, that the 
registration of this firm was ultra vires and 
null--and void, and. that the condition. 
precedent to: the right of the Income-tax 
Officer to proceed under s.55 was not 
fulfilled. l 
In the courge, of the assessmen proceed- 
ings in Karaikudi, the appellant applied to 
the Commissioner of Income-tax, Madras, 
that the Commissioner should refer the fol- 
lowing ‘fèw questions of law which he satted 
arose out of the Assistant Commissioner's 
7 order- for determination by the High Court. 
_« (a) Whether, in the circumstances stated above, 
the registration of the firm in Minhla alleged to have 
been made in Burma under s. 2 (14) of the Act is 
legally valid and operative? If the registrationis 
held to be invalid, is it not incumbent on the Income- 
tax Officer under the Act to assess the firm to super- 
tax as aseparate entity? (b) Whether, in the course 
of the assessment of your petitioner,’ he is estopped 
by law from questioning the validity of the registra, 
tion and raising the plea of his non-liability to 
supertax in respect of his share income of the “firm!” 
- The Commissioner, in referring the case 
to the High-Court inter alia, observed: 
“Solongas theregistration remains uncancelled, 
the profits of the firm are not liable to super-tax 
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(9) 0. T. A.C. T. Chidambaram ` 


- has given the registration 
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assessment according to Part 2% Seh, II, 
Indian Finance Act of 1927, while -the peti- 


tioner's share of the firm’s income is_ liable to 
Super-tax assessmentin his hands according toe. 14 
(2) read withs 58, Income-tax Act." * ae 

The question ‘which the Commissioner 
referred. was as follows.— 

“Whether in the circumstances of the case the 
Income-taz Officer was justified in assessing to 
super-tax the petitioner's share of the profits or gains 
ofthe Minhla firm, seeing that (whether. or not it 
ought legally to be regarded as an unregistered 
firm) they had not, as a matter of fact, been assessed 
to super-tax.” 

The Commissioner added: — ae 

“If the registration ofa firm wereto be cancelled 
by the Burma authorities. and the profits of the 
firm wereto be subjected by them to super-tax, the 
question of amending the assessment now complained 
of would necessarily receive my attention. But as 
the facts stand at present it appears.to-me that the 
petitioner is entitled to no relief.” -. : 
Beasley, OC. J., Sundaram Chetty and 
Stone, JJ., in thecourse of their judgment 
proceeded upon the footing that the ap- 
pellant was in fact a partner of the fir 
of ©. T. M Minhla and Observed:— ©“ : 

“We have not got bəfore us here one of the interes- 
ted parties nemely, tbe other partner. He it was 
who presented the application through his agent for 
registration ofthe firm in Burma and he is thus a 
person.very much: interested aud from what we 
understand about his attitude, he is opposed tó the 
view taken by the petitioner here": ! > aie 

It” would appear, therefore, that the 
learned Judges who decided the reference 
were of the opinion that the two partners 
of the firm were the appellant and Muthu- 
karuppan Chettyar. Their Lordships con- 
tinued as follows.— f 

“Obviously we cannot here decide such an 
important question as, this in, his absence and 
there igno provision for his being made a party to 
this reference. Clearly the proper remedy lying to 
the hand of the petitioner isfor him to file ‘a suit 
in Burma for a declaration that for the reasons he 
of the firm is ; invalid. 
We must take things as they are, and as they are, 
this is a registered firm and we are therefore bound 
to answer the question referred to usin the 
affirmative.”, - 


Two issues appear to have’ been ‘raised 
in Madras in the course of the assessment 
proceedings before the Income-tax Officer: 
(1) Whether the appellant was a ‘partner 
in the firm; and (2) whether the registration 
of the firm was ultra vires and null and 
void. With all respect to the Income-tax 
authorities in Madras, it appears to me 
that it was a duty of the Income-tax Officer 
to determine: (1) whether the appellant 
was in fact, a partner of the firm, and as 
such, an assessee within the. meaning of 
the term under s. 2 (2), Income-tax Act, 
and (2) whether the registration was 
ultra vires or not. TheIncome-tax authori- 
ties did not determine the first issue and 
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adopted the attitude with respect to the 
second issue that they were not competent 
to challenge the, validity of the registration 
ofthefirm by, „the income-tax authorities 
in Burma. It doesnot appear, however, 
from the form in which the reference was 
made to the High Court andthe judgment 
of the High Court that in Madras the matter 
was regarded as concluded,and it may be that 
jt was not considered thatthe matter could 
not bere-opened in the event of the assessee 
succeeding in establishing thatthe regis- 
tration-of the firm was invalid. Having 
regard to the observations that fell from the 


learned Judges whodecided the reference 


at Madras; the appellant filed the present 
suit in the Sub-divisional Court of Tharra- 
waddy in-which he prayed inter alia for a 


declaration.— | 
“That the registration 
partnership dated July 29 of 1922 by the Income-tax 
Officer, Tharrawaddy, on March 7, 1928, is outside his 
jurisdiction and void” 4 nee 
“Weare of opinion that the application 


“for ‘registration was not presented in the 
manner prescribed under the Act and that 
the registration was made without jurisdic- 
tion, - Afurther question arises, however, 
whether the Court is: competent to pass a 
dectee fora declaration asprayed by the 
appellant. On behalf of the respondent it 
is contended:that the present suit is barred 
by. 67, Income-tax Act 
follows:.:—. ~ . | - 
.. “No suit shall be brought in any Civil Court to 
‘set aside ‘or modify any assessment made under 
this Act and no prosecution, suit or other proceeding 
shall lie against any Government Officer for anything 
in good faith done’ or intended to be done under 
this Act.” sd A 
~ The learùed trial Judge held that the 

ERA A WA eps . : ee 
“present suit-was not - within the ambit of 

$ 


of the instrument of 


Ds 
:6d that this isasuit brought. to set aside 
any assessment made under. the Act, and 
. althotigh the learned Government Advocate 
urged that;the ultimate object of the 
appellant in praying for this declaration was 
to: obtain a modification of an assessment 
underthe Act,in my opinion, it cannot 
reasonably be contended that this suit in 
which the relief claimed is merely a declara- 
tion; that the registration of the instrument 
of partnership was ultra vires and void, 
isa suit to` modify an assessment made 
under the Act. In my opinion this suit 
is not barred by s.67 of the Act. It was 
further contended and this view found 
favour with the learned trial Judge that 
inasmuch as the appellant possessed and 
has pursued-the remedy for obtaining the 
cancellation of the registration provided 
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which runs as- 


I agree with him. It is not contend-. 
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under the Income-tax Act, he was preclud-. 
ed on general principles. of law from, 
filing the present suit. In my opinion this 
ques.ion is concluded against the respon- 
‘dents by well settled authority: -Balkishen 
Das v. Simpson (8), Muhammad.-Jan v. 
Ganga Bishun Singh (3\,.darendra Kumar . 
Ray v. Secretary of State (7), Saraswati ' 
Bahuria v. Su¥ajinarayan Choydhii (10), 
Krishna Chandra Bhowmic v.-Pdbna Bhan- 
dar Co., Ltd. (11) and Rangoon Development < 
Trust, Rangoon v. G. S. Behara & Sons (12). + 
I am of opinion that: in the circumstances ' 
of the present case it is competent.for a ` 
Civil Court to~ make a declaration that 
the registration of the partnership in- 
strument was null and void, and that this” 


course may be taken by the Court, not~:. 
withstanding any concurrent remedy: in :- 
that behalf under the Income-tax - Act,... 


that may be open to the plaintiff. In: 


O'Flaherty v. M’Dowell (13) ‘at p. 157,* : 
Lord Cranworth, L. O., laid down: that the: 


general rule is that _ 


“an affirmative statute giving a new right does not: 
of itself and of necessity destroy a previously 
existing right, But it hasthat effect if the apparent 
intention of the legislature is that the two rights - 
should not exist together.” ` i . i 

thstanding the - 


_In the present case, notwi 

fact that the plaintiff-appellant applied as‘ 
assessee to the Commissioner’ of Income- 
tax for--cancellation of -the registiation ' 
under s. 33, Income-tax Act, and that the ' 
application was rejected, in my opinion, t 
the Court is entitled to make the declar- 
ation, to obtain which the present suit’ 


has been - brought.. I do not think that it -. 


is expedient or desirable in the present - 
suit that we should do more than grant 
the prayer sought by the appellant and we’ 
do not propose to determine whether for- 


-tho purpose of assessment for-1927-28 the | 


appellant is or is not to be treated 'as : 
partner in the firm. We do not express: 
(8) 24°C €33;25 IA 151;20 WN513; 7Sar.P O 


J 363 (P 0) 
(9) 10 Ind, Caf. 272; 38 Ô 537; 38 I A 80; 150-W: 


` 
a 


i 


N 443; 9 ML T46; SA LJ 48°; 13 O LJ525 % © 


13 Bom. L R 413; (1911)}2 M W N 277, 21M L J 1148; 
(PO). ‘ aa 
(10) 130 Ind. Cas 676; A I R 1931 P O57; 10 
Pat, 496: 35 O WN 444: 60 M LJ 353; (1931)M W, 
N 369; Ind. Rul. (1931) P O 84; 53 O LJ307;12P- 
L T 357 (PO... UE SiTe 
(11) 136 Ind. Oas 4i0; A IR 1932 P O.6l; 591A. 
68; 59 O 1034; “GO W N 277; 55 C L J62; Ind;. 
nage (1932) P O 106; 62 M L J 421; 35 LW 842 
( J : 
(12) 139 Ind, Oas. 566; A I R193? Rang.-123; 10. 
R 412; Ind. Rul. (1932) Rang. 195 (F B). ; 
(13) (1857) 6H L O 142; 4 Jur. (Ns) 33;10 ER 
1248; 108 R R 6l. . wi ta aes 
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any opinion asto what the effect of grant- 
ing this declaration may be upon the 
merits of the assessment, and we do not 
affect to determine whether in.the circum- 
stances the assessment ought to be re- 
opened or the plaintiff granted other relief. 
Those are questions which may have to be 
considered by the proper authorities and 
we express no ' opinion on them. The 
result is fat the appeal is allowed, the 
decree frofi which the appeal is brought 
set aside, and a decree will be passed 
-for a declaration as prayed. 

‘As regards costs, it has been contended 
on.behalf: of the second respondent that 
he was not properly made party to the 
proceedings, and ought not to have been 
impleaded in the suit. The answer ap- 
pears to be two-fold: (1) that unless the 
appellant had made him a party to the 
suit in the event of the suit succeeding or 
if he had been dismissed from the suit, 
there would have been two inconsistent 
decisions as to the validity of the regis- 
tration of this instrument; and (2) that in 
‘fact the second réspondent not only filed a 
written statement denying the right of-the 
plaintiff to obtain this declaration upon 
various grounds but he, in fact, contended 
through his learned Advocate that the 
suit did not lie, and in any event that 
it possessed no merits.and ought to be 
dismissed.: In my opinion, the second 
respondent’ was a necessary and proper 
party to the suit. The circumstances in 
which this suit is brought are such that 
the outcome of the granting of this de- 
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claration is uncertain, and it may .be, a3- : 
the Commissioner of Income-tax for Burma ` 


stated . in the order in which he refused to 
cancel .the registration of the partnership 
instrument, that it was brought merely in 
order to saddle the second respondent 
with super-tax, which in fairness ought to: 
‘be borne by the appellant as one of the 
heirs of OC. T. A. C. T. Chidambaram 
Ohettyar. In my opinion each party should 
' bear their own cosis, both ọf the trial 
Court and of this appeal. 
Das, J.—I agree. 


N. Appeal allowed. 
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- - ALLAHABAD HIGH COURT 
First Civil Appeal No 110 of 1930 
l April 19, 1933 
MUKERJI AND YOUNG, JJ. > 
RAM GHULAM AND ANOTHER —PLAINTIFES 
“— APPELLANTS 
versus ` 
SHYAM SARUP AND OTHERS —DEFENDANTS 
— RESPONDENTS ; 
Civil Procedure Code (Act V of 1908),s 92,0. 
XXXI, r.2—Suit under s. 92—Death of one of the 
original plaintiffs—Suit, does not abate—Suit ‘against 
one trustee— Necessity. of. impleading all trustees far 
decree against any of them—Relief for aceounts— 
Persons in management at the time to be impleaded 
Where a suit has been properly instituted ac- 
cording to s. 92, Civil Procedure Code, there -is 
nothing in that section which eys that the suit can- 
not be continued if one of the original plaintiffs 
who instituted the suit in the manner ldid down by 
law happens to die. Anand: Rao v. Ram Das 


Dadu -Ram (2), followed. Chhabile Ram `w. Dnrga ` 


Prasad. ( ), overruled. a 
Where a suit is instituted against a trustee, all the 
trustees should be impleaded under O. XXXI, r. .2, 
Civil Procedure Code When this is not ` done, no 
decree can be made against any of them. Where-a 
relief asregards accounts and refund of money is 
prayed for, the suit must be treated as badly framed 
when the persons who were responsible for the 
management during the period -for which accounts 
are asked, have not been made party. [p..851, col. 


Mp CG. A. from a decision of the, District 
Judge, Bareilly, dated December 23, 1929. 
Messrs. B. Æ. O'Conor, S. N. Sen, G. 
Agarwala and Kishun, Lal, for the Appel- 
lants. - i : 
Messrs. S. C. Das, S. B. Johari, Hazari 
Lal Kapoor, G. S. Pathak, P. M. L; Verma 


-and U. S. Gupta, for the Respondents. 


_ Mukerji, J.—This appeal arises ‘out'of a 
suit instituted únder s. 92 of the Givil 
Procedure Code, by two individuals, one of 


“who has died since the institution ‘of, this 
A preliminary objection has-been. - 


appeal. | 
taken by the respondents that the appeal 


should fail because one ofthe two original ~ 
_appellants is dead, and s. 92 of the Civil 


Procedure lays down that at least two 
persons shall institute the suit under that 
section. We have heard the learned Coun- 


„sel for the respondents at length on this 
“point, but 


we are of opinion that on a 
simple reading of s. 92, Oivil Procedure’ 
hearing of this appeal cannot be 
All that the section says is ‘‘ two 

> . . may institute 
a buit.” Where the suit has been properly 
instituted according to s. 92, Civil Proce- 
dure Code, there is nothing in that section 
which says that the suit cannot be contint- 
ed if one of the original ‚plaintiffs who 


barred. 


“ instituted the suit in the manner laid down 


` Raov. Ram Das Dadu Ram (2). 
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by Jaw happens to die. Although thia is 
ovr plain reading of the section, it appears 
that there is a conflict of opinion on this 
point. It would serve no useful purpose 
to quote the different cases cited to us. In 


our High Court in Chhabile Ram v. Durga 
Prasad (1), twolearned Judges held that 


_if one of the plaintiffs in a suit instituted 


under-s. 92, Civil Procedure Code, dies, the 
‘suit would abate. It was, however, re- 
-marked that it would be open to any other 
member of the public interested 
subject-matter to obtain the consent of the 
_Advocate-General and to apply to be 
: brought on the record as a co-plaintiff, 
The conflict among “the High Courts is, 
‘however, set at rest by a decision of their 
, Lordships of the Privy Council in Anand 
It was 
argued before their Lordships that because 
one of the. plaintiffs had died the suit was 
not maintainable. The argument, however, 
was not accepted. Their Lordships at the 
- bottom of p. 497%, are reported to have 
‘remarked as follows :— 
‘There was also a point that one of the perrons 
“who originally raised the suit and got the sanction 
having died, the suit could not go on; but there 
does not seem any force in that point either, it being 
~a suit which is not prosecuted by individuals for their 


own interest but as representatives of the general 
public.” 


After this pronouncement, on the part of 


. their Lordships, ‘we,must hold and do hold 


„that the law laid down in Chhabile Ram v. 
Durga Prasad (1), is no longer good law. 
Now we come to the merits of,the case. 
It appears that in Bareilly an orphanage 


| “was established many yearsago by the Aja 


. Samaj of the place. 


Gradually it became 
“a large institution and the Government 


‘began to send for maintenance to the institu- 


tions orphans picked up by the Police, and 
‘the Government made a certain allowance 
‘for the purpose. ‘The orphanage was main- 
-tained by an association called the Orphan- 
‘age ‘Committee, Arya Samaj, Bareilly, and 
the rules which governed it will be found 
“printed at p.101 of the paper-book. Later 
on several other institutions managed most- 
‘ly by the Arya Samaj were amalgamated 
with this orphanage, and in 1922, a 
‘society was registered under the -Regis- 
‘tration of Societies Act, 1860. The Memo- 
‘randum of Association framed for the pur- 
pose will be found printed at p. 95, and the 
(1) 28 Ind. Ces, €81; AI R 1915 All 59; £7 A £97; 

13 AL J 379. 
(2) 62 Ind. Cas. 787; A I R 1921 P O 123: 48 IA 
‘12; 17 N LR 37; 48 C493; 13L W 318; (1921) MW 


N24; 25.0 W N 794; 30M.LT 194 : ; 
**Page of 48 O—[d), ; 
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rules framed will be found at p. 97. The 
plaintifis alleged in their plaint that the 
orphanage was mismanaged and large sums 
of money belonging to the orphanage was 
misapplied to other institutions and that 
some of the money belonging tothe orphan- 
age was also converted into his personal 
use by defendant No.1, who has been 
described as Doctor Shyam Sarup, Rai 
Saheb. , 

The reliefs claimed were that the defend- 
ant No. 1 and such of ithe defendants from 
Nos. 2 to 12,14 and 16 as may be found 
liable, should be ordered to render accounts 
of the entire income and expenditure from 
October 1, 1918, to September 30, 1927, 
and they should be ordered to pay to the 
orphanage whatever money may be found 
due from them, and that the present trustees 
be removed and new trustees be appointed 
and such other relief as might be called 
for may be granted. The suit was opposed 
by several of the defendants and principally 
‘by the defendant No. 1. It appears that 
the defendant No. 1 tcok a great interest 
in the orphanage and the other institutions 
and he was elected the president cf the 
“ Trust” that was registered as a society’ 
in 1922. Before the suit was brought, there 
had arisen a dispute as to the management’ 
‘of the orphanage between the members of 
the Arya Samaj and it was referred to the 
arbitration of two gentlemen, one Lala 
Roshan Lal, till lately a -Barrister-at-Law 
practising at Lahore,and one Swami Vichara- 
nand. They exonerated the defendant 
No. 1 from any personal liability, but they 
‘suggested that the defendant No. 1 should 
resign from’ his position as the Pre- 
sident of the“ Trust.” He accordingly 
resigned. He, however, was re-elected 
a member of the “ Trust ” in October, 1927. 
The suit was instituted in November, 1928. 


‘It appears that the year reckoned by the 


association commences with October and 
ends with September. On June 27, 1929, 
the learned District Judge took down 
certain statements of the parties and Mr. 
Kishan Lal, one of the Counsel for the 
plaintiffs, stated as follows :— 

“The suit being under s.92, Civil Procedure Code, the 
present trustees only are liable and not the members 
ofthe managing committee referred to in Issue No 1. 
and that he does not wish them to be brought on 
the record ” i f 

The Issue No. 1 referred to in this state- 
ment runs as follows :— . 

."“ Are the members of the managing committee 
between October J, 1918, to September 30, 1927, 
parties: if not, whether they ehould not be brought 
on the record at once?” : 

Sofar as the relief for removal of the 


1984 


present trustees goes, the suit‘no doubt was 
properly framed by arraying as defendants 
the members of the committee elected in 
October, 1927. Butso faras the relief as 
regards accounts and refund of money- goes 
(see relief at page &), the suit must be 
treated as badly framed because the per- 
sons who were responsible for the manage- 
ment during the period from October 1, 
1918, to Segtember 30, 1927, have not been 
made party. In this view the claim as 
regards accounts and refund must fail. 


The learned District Judge at the request 
of the parties appointed a Commissioner to 
look into the accounts and he examined the 
few witnesses put forward on behalf of the 
parties. The plaintiffs examined only two 
gentlemen, namely, Mr. Lakhmi Narain 
and Mr. Kackar (pp. 42 and 40), and the 
defendant No. 1 examined himself. The 
Oommissioner reported that there was no 
misappropriation of the funds of the or- 
phanage in the sense that it was not proved 
that any ofthe defendants had appropriated 
to himself any money belonging to the said 
institution. But he found that the fundsof the 
orphanage had been applied forthe benefit 
of some of the institutions affiliated to the 
orphanage by the formation of the society 
called the “Trust” in 1922. The learned 
District Judge accepted this report, discuss- 
ed allthe points that had been raised 
before him--on behalf of the plaintiffs and 
gave the decision that the suit should be 
dismissed against all the defendants. As 
regards relief A, namely, refund 
of money; that a fresh’ committee should-be 
.appointed; that it should be. declared that 
the Arya Samaj Orphanage, Bareilly, was 
entitled to have certain Government Pro- 
missory Notes redeemed within one year 
with interest, plus Rs. 700, as interest from 
October 1926 to December 15, 1929, and to a 
refund of Rs. 12,037, with interest from the 
Arya Vidya Sabha and other institutions 
which formed part of the Arya Samaj 
Orphanage Education and Service Trust. 
Having given this decision the learned 
Judge proceeded to formulate a scheme for 
the future management (see p. 86). 


-. On behalf of the surviving appellant it 


has been urged that the learned Judge has ' 


incorrectly decided several points raised 
before him, and we have been taken 
through such evidence as is on the record 
on those points. We accordingly propose 
to briefly examine these points and record 
our opinion, f 

. The first point urged was that in the year 
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way it is recorded as 


bol 


1925-1926 a large amount of money was 
shown inthe books as having been spent 
on the food of the orphans, that this money 
was not really so spent and could not have 
been so spent and that therefore the 
defendants should refund such amount as 
they may -have misappropriated. This 
point fails on several grounds. First of . 
all, as we have already pointed out, the 
learned Counsel for the plaintiffs confined 
his case only to the ‘‘present trustees” 
and he declined to make parties such of 
the members of the committee as held 
office between October 1,1818, and Septem- 
ber 30, 1927. “The last mentioned people 
were the persons really responsible for the 
management or mismanagement of the 
orphanage, and they should have “been 
made parties. Where a suit is instituted 
against atrustee, all the trustees should be 
impleaded. This is laid down in O. XXXI, 
r. 2, Civil Procedure Code. As this has not 
been done, no decree can be made against 
any of the trustees. It has been argued 
that under O. I, r. 9, Civil Procedure Code, 
nosuit can fail for non-joinder of parties. 
But this does not’ mean that only one 
trustee may be sued in contravention of 
O. XXXI, r. 2, Civil Procedure Code, anda 
decree may be made against the trustee 
singled out for the siii. Besides this 
technical point, the evidence is not suffici- 
ent for the making of any decree against 
‘any of the defendants. The Com- 
missioner has examined the ‘account 
and he found’ that although- expendi- 
‘ture in the year 1925-1626 was very 
large, the expenditure was supported by 


‘vouchers and it could not be said that the 


money had not actually been spent in the 
having been spent. 
There is no evidence before us asto what 
should have been the proper amount -to 
be spent on each of the orphans and there 
is nothing to show that the accounts had 
been forged. Defendant No. 1, who seems 
to bethe main target of the attack bythe 
plaintifis, resigned his office asihe presid- 
ent ofthe association in June, 1927, and 
since then all the documents and accounts 
of the orphanage are not in his possession 
or power. It isnot possible to say that the 


‘vouchers that have been put forward be- 


fore the Court were fabricated before they 
were produced. They were not in charge 
of the defendant No.1. In.the circum- 
‘stances we hold that the point urged was 
rightly disallowed by the Commissioner 
and the District Judge. We may point 
out. that the two gentlemen privately ap 
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pointed to enquire into the matter, namely, 
Mr. Kishan Lal,  Barrister-at-Lew and 
Swami  Vicharaanand, also found 
that the defendant No. 1 was not guilty 
of appropriating any money to him- 
self, 

Again there is nothing to show that the 
defendant No. 1 took it upon himself to 
spend themoney. The institution was very 
large and there was a regularly constitut- 
ed committee for managing it. Unless 
therefore it can be shown (andthis has 
not been shown) that the moneys were 
spent by the defendant No. 1's orders, 
he cannot be held liable. ‘There is no 
evidence to hold any of the other defend- 
ants liable. . 

The second point urged was that the 
Government. Promissory Notes of the face 
value of Rs. 11,000, should not have been 
pledged for the purpose of raising money 
to ‘purchase land for one of the affiliated 
institutions. The learned Judge has held 
that this was so and has declared that 
the institution which has 
money should pay back the amount, 
Beyond this the learned J udge could not 
have gone because the association which 
had benefited by the money was no party 
tothe suit. ` 

The next point isihat a large amount 
of money has been Shown in the books 
of accountas having been spent on 
miscellaneous expenditure.. The Commis- 
sioner has examined this’ point and has 
shown that most of the entries are really 
paper entries and that there is nothing 
suspicious in this expenditure. We are 
also of the same opinion, which has 
been endorsed by the learned District 
Judge. 

The next point urged was that a sum of 
Rs. 7,100, was shown inthe account books 
as being the “stock in hand”, and that the 
defendant No. 1 should be held liable for 
the price. We have looked into the accounts 
and we find that the vernacular word 
“saman” used in the books never meant 
that furniture worth Rs. 7,100 had been 
manufactured in the orphanage carpentry 
shop and wasfor sale. The value Rs. 7,100 
was shown from year to year, and, as the 
learned District Judge has decided, it re- 
presented the value of the furniture, fittings, 
etc., actually used in the orphanage. This 
point therefore also fails. 

It appears that a small portion of the 
land belonging to, the orphanage has been 
leased out to one of the affiliated institu- 
tions, namely Sarasuti - Vidyalay, by a 


utilised the. 
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lease for 99 years. This lease has nob been 
annulled by the learned District Judge 
and it could be annulled only in the pe- 
sence of persons representing that institu- 
tion. The learned Judge has further 
pointed out that the lease was not unfair 
in the circumstances of the case. We 
agree with him. ; 

Lastly it was urged that the decree of the 
Court below was an ineffectivg decree be- 
cause it did not direct anybody to pay 
the money. Ithaving been found that mong 
of the defendants were personally liable 
to pay, we do not see how the learned 
Judge could have directed any of the 
associations benefited by the money to pay 
as they were noparty to the suit. 

It was urged that the scheme framed by 
the learned District Judge was incomplete 
and ineffective. We think that what the 
learned Judge meant to do was to direct 
that the rules framed for the orphanage 


(p. 101) should be accepted for the 
future and that over and above those 
rules, the three rules framed by him 


atp. 86 should be followed. We have been 
told by the parties that, as directed by the 
learned District Judge, the orphanage has 
already been registered as a charitable 
society under the Act of 1860. If this has 
been done,a memorandum of association 
must have been prepared and certain rules 
must have already been framed for the 
purpose, | oe 
In the circumstances we do not think that 
we should supplement the order of the 
learned ‘District Judge by framing any 


‘rules that may clash with the rules already 


framed or with the memorandum of as- 
sociation registered with the-Registrar. In 
the result we dismiss the appeal with costs, 
leaving it tothe parties to approach the 
learned District Judge, if and when they 
think it fit to alter or add to the scheme al- 
ready framed by him. 

There is one matter which we want to 
bring to the notice of the learned District 
Judge. Itis this: The Government rules 
provide for the inspection of the orphanage 
from time to time becatise the orphans 
cent to it by the Government have to be 
inspected by the Civil Surgeon or Assistant 
Surgeon from time to time. If and when 
the Government withdraws this privilege 
from the orphanage, it would still be 
necessary that the o:phanage should be 
subject toinspection by a medical man in 
the service of the Government so that the 
orphans’ health and sanitationin general 
may not suffer. The lsarned District Judge 


i 
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in framing the rules may provide for 
medical inspection in the case of withdrawal 
of inspection under the. Government 
orders. 

We have been told on behalf of the 
respondenis that the surviving appellant is 
not solvent enough for paymeni of the costs 
of the successful respondents. It is com- 
-petent to this Court to make an order for 
costs agai®t the estate of the deceased 
appellant. We make that orderin the 
circumstances of the case in addition to the 
order as to costs made personally against 
the surviving appellant. 

N. Appeal dismissed. 


AY LAHORE HIGH COURT. 
Civil Revision Petition No. 1496 of 1933 and 
; Civil Appeal No. 330 of 1933 
June 22, 1933 
: DaALIP SINGH, J. | 
RATAN CHAND AND OTHERS— PETITIONERS 
. versus 
ı SMAIL AND OTHERS— OPPOSITE PARTIES 
:, Fraud—Jurisdiction of Court—Petivion for in- 
solvency—Limitation Act (IX of 1£08), 8. 5— Ap- 
plicability of —Transfer of Property Act ~Applicabili- 
ty to Punjab—Date of transfer, whether the date of 
execution or the date of registration—Registration 
Act (XVI of 1908), s 47. 

Courts should always‘strain their jurisdiction where 
a question of fraud is involved, Section 5 of Limitation 
‘Actdoes not apply to petitions for insolvency. 
Gangjee Premjee & Co.v.0.L K. K.N, Firm (2), 
followed. 

In considering whether the date'of transfer should 
be the date of registration or the date of execution, 
it is necessary to bearin mind that the Transfer of 
Property Act does not apply to the Punjab and there- 
fore rulings in that Act, have no direct bearing in 
this Province, i i 
~ Registration can be effected even in absence of the 
vendor and indeed without his consent, and in such 
a case it will be incorrect to hold that transfer has 
taken place. Soit isthe date of execution and not 
the date of {registration that should be taken as date 
of transfer. 

C. R. F. from an order of the District 
Judge, Jhang, dated January 16, 1933: 
Mr. J. L. Kapur, for the Petitioner. 
Messrs. M. C. Mahajan and Ratan Lal, 
for the Opposite Partiés. 


Judgment.—The facts of this case are 
that the creditors of a certain alleged 
debtor put in an application for his being 
declared an insolvent. The act of insol- 
vency alleged was a lease-deed or mort- 
gage-deed executed on September 11, 1931, 
and registered on December 17, 1931. The 
petition was put in on January 8, 1932. 
Tf time is reckoned from the date of the 
registration, the petition is within time} 
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if reckoned from the date of execution 
of the deed, then the act of insolvency was 
committed beyond the three months pres- 
cribed by s. 9, Insolvency Act. The trial 
Court held that the time should runfrom 
the date of registration. On appeal the 
learned District Judge held that time 
should run from the date.of execution; 
he also held that s. 5, Limitation Act, 
did not apply to insolvency petitions and 
therefore time could not be extended. He 
therefore dismissed the petition for insol- 
vency. ; 

The petitioners have come in second 
appeal and a preliminary objection has 
been raised that no appeal lies. The 
learned Counsel for the appellants con- 
ceded that no appeal lies. He wants 
the petition to be treated as a revi- 
sion; As from the judgment it appears 
that something very near a fraud had 
been committed by the judgment. 
debtor, I allow this prayer though the 
learned Counsel for the appellants did not 
urge it as a ground. But, aspointed out 
in various. rulings, the Court should 
always strain its jurisdiction where a 
question of fraud is involved. Coming 
now to the merits, the first point arising 
for decision is whether s. 5, Limitation 
Act, applied to petitions for insolvency 
or not. There is an obiter dictum in a 
Division Bench ruling of this Court reported 
as Nur Muhammad v. Lalchand (1).. On 
the other hand, there isa Madras ruling 
Gangjee Premjee & Co. v.0. L. K.K. N. 
Firm (2), where the matter has been 
éxhaustively discussed. I do not think 
the obiter dictum of the Division Bench, 
where the point did not arise for deci- 
sion and was not evidently seriously, con- 
tested, binds me, and the learned Counsel 
for the appellants has not. been able to 
show me that the reasoning in the Madras 
case is incorrect. I therefore. hold that 
s.5, Limitation Act, does not apply to 
the petitions for insolvency. 

The next point arising for decision, is 
whether the date of transfer should, be 
the date of registration or the date of 
execution. In this connection it is neces- 
sary to bear in mind that the- Transfer 
of Property Act does not apply to the 
Punjab and therefore rulings in that 
Act, which specially provide in s. 54 that 
immovable property of the value of 

WEN Ind. Oas. 254; A IR 1925 Lah 43; 7 Lah, 


(2) 137 Ind. Cas. 740; A I R 1932 Mad. 352; (1932) 
MW N 204: 35 LW 514; Ind, Rul, (1932) Mad: 440; - 
63 ML J152; 55 M766, 
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Rs, 100 and upwards can only be trans- 
‘ferred by registered instrument have no 
direct bearing in this Province. In Mulla’s 
‘Commentary on the Registration Act, at 
p. 163 it is stated that the: title does 
not pass until the registration, but the 
authorities cited for this proposition are 
ander the Transfer of Property Act. In 
s. 49, Registration Act, it is provided 
that no document required to be registered 
by s. 17 shall affect any immovable pro- 
perty comprising therein. The question 
‘therefore before me is whether in the 
Punjab where a vendor has an option 
‘either to effect a sale orally or in writing 
but chooses the second course can he be 
said to make the transfer on the date of 
‘execution or should it be held that he 
does not make the transfer until registra- 
‘tion is effected though by the operation 
of s, 47, Registration Act, after registra- 
tion the transfer is antedated to the date 
‘of execution ? The point is not free from 
difficulty and it is possible to hold that 
where the vendor has exercised his choice 
with respect to the mode of conveyance, 
then by reason of s. 49, Registration 
‘Act, title does not pass prior to registra- 
tion though after registration it may be 
antedated. On the other hand, itis also 
possible to hold that the writing is really 
no more than a proof of the transfer 
which is effected and the transfer has 
taken place though the document itself 
does not prove the transfer and no other 
evidence can be given to prove the trans- 
ier, and s. 47 only recognises the fact 
that the transfer nas really taken place 
earlier, After considering the matter I 
am of opinion that on the whole it is 
correct to consider that the transfer has 
vaken place on the date of execution, but 
in any event for the purposes of s. 9 the 
words “makes the transfer” show clearly 
that it is the date of execution that is 
intended, It is clear that registration 
may be effected in the absence of the 
vendor and indeed without his consent. 
It would be difficult to hold that a person 
who is not consenting can be held to 
make a transfer on the date of registra- 
tion. 

I therefore: consider that the learned 
District Judge was right in his decision 
and I dismiss the petition with costs. 

Y.-R. Petition dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No, 1386 of 1930 
February 3, 1933 
MURERJI, J. 
SADHAN NATH DAS AND OTHERS — 
PETITIONERS 
versus 

AGHORE NATH DAS—Oppostts Party 
~ Bengal Tenancy Act (VIII of 1885)—Portion of 
land used for agriculiural purposes and portion for 
homestead—Nature of tenancy — Ho@ determined— 
Review— Investigation into questions of fact— 
Maintainability of application— Civil Procedure Code 
(Act V of 1908), Ô. XLVII, 7.1. 

Whether nothing else is known of the parent 
tenancy except that it has been found that a portion 
of the land was used for homestead purpose and 
another portion for agricultural purpose, the ques- 
tion as to whether the tenancy was originally agricul- 
tural or not is a question which would depend on an 
investigation into facts. It cannot be assumed from 
this statement in the plaint that the original tenancy 
must necessarily be regarded ashaving been created 
for agricultural purposes. 

A point involving an investigation into various 
questions of fact, namely, the incidenta of the parent 
tenency, the purpose for which it was created, and 
custom, etc., cannot be taken in an application for 
review when it has not been taken at any previous 
stage of the suit. 

O; A. roman Appellate decree of the 
Additional District Judge, 21-Parganas, in 
Title Appeal No. 418 of 1929. 

Messrs. Apurba Charan Mukherjee and 
Sudhansu Kumar Sen, for the Petitioner, 

Mr. Surendra Nath Basu, for the Oppo- 
site Party, i 

Order.—I am of opinion that this ap- 
plication for review ought not to suc- 
ceed. Itraises a point which was never 
put forward by the petitioners either in 
this Court at the hearing of the appeal 
before me or in any of the Courts below. 
The point which they now seekto put 
forward arises in this way. The suit was 
one for ejecting the petitioners from a 
plot of homestead land. The question 
which was canvassed as being of prime 
importance in allthe Courts up to the 
decision which is now sought to be reviewed 
was whether the defendants’ tenancy was 
governed by the Transfer of Property Act 
or by the Bengal Tenancy Act. ` Various ‘ 
contentions were put forward in support 
of the position that it was the 
Bengal Tenancy Act, that applied 
to the tenancy and this position was sought 
to be refuted upon various grounds, res 
judicata and things of that sort. 


It has been found by this Court in the 
judgment which is sought to be reviewed 
that there is nothing which would justify 
a decision to the effect that the Bengal 
Tenancy Act applies to the tenancy nor 
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that is there anything to show that if the 
tenancy is governed by the Transfer of Pro- 
perty Act it can beregarded asa tenancy 
for agricultural purposes. Ib has now 
been contended on this application for 
review that upon the facts stated in the 
plaint itself it ig clear that the original 
tenancy out of which this sub-tenancy has 
been carved out wasa tenancy governed 
by the Beggal Tenancy Act and that there- 
fore, the sub-tenancy also should be govern- 
ed by that Act. Two decisions of this 
Court have been relied upon for this pur- 
pose. One isthe case of Babu Ram Roy v. 
Mahendra Nath (1) in which it was held that 
where the lands included inthe holding of 
an agricultural raiyat consisted partly of 
agricultural and partly of homestead lands 
and the portion which could he used as 
homestead was let out to a sub-tenant for 
use as homestead, then the under-tenant 


wasan under-raiyat within the Bengal 
Tenancy Act and that the Transfer of 
Property Act has no application to the 


case, . 

The other decision is the case of 
Ram Pado v, Atore Dome (2), in which it 
was held following the case of Babu Ram 
Ray v. Mahendra Nath (1) to which refer- 
ence has just now been made that in the 
absence of alocal custom or usage the 
homestead portion of an agricultural 
holding is governed by the provisions of 
the Bengal Tenancy Act precisely in the 
same manner asthe portion under actual 
cultivation; that the question whether a 
case is governed bythe Bengal Tenancy 
Act or the Transfer of Property Act 
depends uponthe nature of the original 
tenancy and noton the character of the 
parcels included ‘in the sub-tenancy and 
that for this itis enough to lookinto the 


incidents of the original tenancy when 
the sub-tenancy iscreated. Now in the 
plaint it was stated that the original 


of several plots some 
of which were agricultural and some 
homestead. And from this it has been 
argued thatit must be taken therefore that 
the original tenancy was one governed 
by the Bengal Tenancy Act. This position 
Yam not prepared to assume. Itis quite 
true ‘that agricultural holdings are 
governed by the Bengal Tenancy Act but 
then nothing else is known of the parent 


tenancy consisted 


tenancy except that it has been found that ` 


a portion of theland was used for home- 
(1)8 OW N 454. 


i (2) 84 Ind Cas, 743; AIR 1925 Oal. 202; 40 OLJ 
307. Se es eee 
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stead purpose and another portion for 
agricultural purpose. 

In such circumstances the question as to 
whether the tenancy was originally 
agricultural or not is a question which 
would depend on an investigation into 
facts. If this point had been taken’ in 
the pleadings and proper issues had been 
raised, it might have been open to the 
plaintiff to show that the tenuncy was not one 
which was created for agricultural purposes. 
The point not having been taken, such an” 
opportunity was not given tothe plaintiff 
and Iam not ofopinion ihat itean be 
assumed from the statement in the plaint 
referred to above that the original tenancy 
must necessarily be regarded as having 
been created for- agricultural purposes. 
Ifitcould beso regarded then undoubted- 
ly inthe absence’ of anythingelse if a 
sub-tenancy was created in respect of 
either an undivided share or specific 
parcel, the sub-tenancy would have partaken 
of the character of the original tenancy. 
An investigation into various questions of 
fact, namely the incidents of the parent 
tenancy, the purpose for which it was create 
ed and custom, etc., would be necessary. 
While there can be no dispute as regards - 
the proposition of law laid down in the 
twocases on which the petitioners rely, 
Ido not think I should be justified in 
giving effect tothe contention which has 
been thus raised on behalf of the petitioners. 
Besides,I am very doubtful whether on 
a ground like this which wes not taken at 
any previous stage of the suit or of the 
appeal in the Court below or inthis Court, 
the application for review can be regarded 
as being maintainable. - 

It may be stated here that the 15 days’ 
notice on the basis of which the suit in 
ejectment was instituted was served on 
the petitioners so far back as on March 7, 
1928, roughly corresponding:to Falgoon 23, 
1334. The decision of this Court was 
passed on July 28, 1932, and we are now in 
February 1933. Ido not see that the 
petitioners can complain of any ‘hardship 
on the ground of insufficiency of notice 
even if itbe held that the notice was not 
sufficient. Theresultis that this applica- 
tion for review in my opinon ought to fail, 
It is accordingly dismissed. There will be 
no order for costs. 

Ny f Application dismissed, 
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RANGOON HIGH COURT 
...., Special Bench | 
Civil Miscellaneous Application No. 85 
; of 1933 
November 28, 1933 
Pace, ©. J. AND Sen, J. 
In the matter of AN ADVOCATE — 

Legal practitioner—Misconduct—Moral turpitude— 
Test to consider whether an Advocate is to be struck 
off the roll of Advocates—Bar Councils Act 
(XXXVTII of 1926), s. 10 (0). 

‘The test that the Court has to apply in consider- 
ing whether an Advocate should be struck off the 
roll of Advocates iswhether the proved misconduct 
of the Advocate is such that he must be regarded as 
unworthy to remain a member of the honourable 
profession to which he has been admitted, and 
unfit to beentrusted with the responsible duties 


tiiat sn Advocate is called upon to perform, [p. 856, 
col. 2, 


“TOase law discussed.] 

‘The public are entitled to receive 
sincere and honest treatment and advice from the 
Advocates towhom they repair for counsel and 
succour in their time of need; and the Court has 
alwaye insisted that members of the legal profes- 
sion “ should stand free from all suspicion,” [p. 
857, col. 2] 

Mr. A. Eggar 
for the Crown. 

Mr. Foucar, for the Respondent. 

: Page, C. J.—In this case the respond- 
ent, Peshotan Dhunjishaw Patel, an Advo- 
cate of the Court and a Barrister-at-Law, has 
been required to show cause why he should 
not be struck off the roll of Advocates or 
suspended from practice under s. 10 (1) of 
the Indian Bar Councils Act (XXXVIII of 
1920), which entitles the High Court to: 

“ Reprimand, suspend or remove from practice any 
Advocate of the High Court whom it finds guilty of 
professional or other misconduct.” 

‘An enquiry into the conduct of the res- 
pondent has been held by a Committee of 
the Bar Council, and the Tribunal has found 
that the respondent has been proved guilty 
of the following charges that were laid 
against him : 

“(1) That you on or about May 29, 1928, at 
Rangoon, being legally bound to furnish informa- 
tion jn the matter of your total income for the finan- 
cial year beginning April 1, 1927, and ending March 31, 
1928, ‘to a Public Servant, to wit, the Income-tax 
Officer, Central Circle Section 1, Rangoon, furnishedj 
in- the return which you submitted under s. ¥2 of the 
Indian Income-tex Act, and which you verified by 


disinterested, 


(Governm ent Advocate), 


a declaration to be correct and complete, as true. 


information which you knew or had reason to believe 
to be false by omitting to include in such return the 
monies you received during that year from U Kala, 
Paddy Broker, Basscin, and Mr, P. N. Chowdhury, 
Advocate, Bassein, and thereby committed an offence 
punishable under s. 177, of the Indian Penal Code, 
in respect of which offence you have been convicted 
in Criminal Regular Trial No 82 of 1932 in the Court 
oz the District Magistrate, Rangoon, and your convic- 
tion has been confirmed by the High Court of Judi- 


a at Rangoon in Oriminal Appeal No, 550 of 
1380 
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(2) That you set up a false defence in your trial 
for the said offence in Oriminal Regular Trial No, &2 
of 1932 in the Court of the District Magistrate, 
Rangoon, and persisted in maintaining what you 
must have known to b3a false defence in your appeal 
to the High Court, viz, Criminal Appeal No. 550 of. 
1933 in the High Court of Judicature at Rangoon, 
the false deferice being that you received Rs 6,000 
from Mr P. N;‘Chowdhury, not as your commission 
for negotiating the loan of Rs 70,00U of June 13, 1927, 
but in repayment of a temporary loan that he had 
obtained from you.” 


The Tribunal has further fount that the 
respondent in the manner aforesaid has been 
guilty of conduct “involving moral turpi- 
tude.” No one could read the evidence 
adduced at the trial, or the record of the 
proceedings in this case, without approving 
the propriety and the correctness of these 
findings. í 

Now, the test that the Court has to apply 

in considering whether an Advocate should 
be struck off the roll of Advocates is whether 
the proved misconduct of the Advocate is 
such that he must be regarded as unworthy 
to remain a member of the honourable 
prefession to which he has been admitted, 
and unfit to be entrusted with the respon- 
sible duties that an Advocate is called 
upon to perform. 
- As long as 1778 Lord Mansfield, U. J., 
enunciated the principle that the Court 
ought to follow in such cases in terms from 
which the Court has never departed. 

In Ex parte Brounsall (1), an attorney, ` 
who had been convicted of stealing a 
guinea, was called upon to show cause why 
he should not‘be struck off the roll of atttor- 
neys. The Court made the Rule absolute, 
and Lord Mansfield, in delivering judg- 
ment, observed : 

“ This application is notin the nature of a second 
trial or a new punishmeut. But the question is, 
whether after the conduct of this man, it is proper 
that he should continue a member o1 a profession 
which should stand free from all suspicion , |, , 
As at present advised, I am of opinion, without any 
doubt, that the Rule should be made absolute p 
We have consulted all the Judges upon this cage, - 
and they are unanimously of opinion that the defend- 
ant’s having been burnt in the hand is no objection 
to his being siruck off the roll. And it is on this 
principle ; that he is an unfit person to practise ag 
an attorney. It is not by way of punishment: but 
the Court on such cases exercise their discretion, 


whether aman whom they have formerly admitted 
is a proper person to be continued on the roll or not,” 

Again, in In re Wear, Ex parte Incor- 
porated Law Society (2) Lord Esher, M. R., 
observed : 

“ The Court is not bound to strike him off the rollg 
unless it considers that the criminal offence of which 
he has been convicted is of such a personally disgrace. 


(1) (1773) 2 Cowper 829; 98 E R 1385. 


(2) (1893) 2 Q B 439 at p. 446; 62 LJQ B 596; 69 
LT 522; 58 J P 6. ik ae oad a 
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ful character that he ought not to remain a member 
of that strictly honourable profession.” 
and Lopes L. J. (at page 448)* added 

<“ To my mind the question which the Court in 
cases like this ought always to put itself:is this: Is 
the Court, having regard to the cifcumstances 
brought before it, any longer justified in holding out 
the solicitor in question as a fit and~proper person 
to be entrusted with the important dùtiés: and grave 
responsibilities which belong to a solicitor? .Thst 


appeara to me to be the question which the Court. 


always has toWanswer when a matter of this kind 
comes before it. That the jurisdiction of the Court 
is not: confined to cases where the misconduct has 
been connected with the solicitor's profession to my 
mind is made very clear by the case of In re Hill 
(3). That has been referred to by my Lord, but he 
did not read the judgment of Blackburn, J, which 
seems to me to put the matter as clearly as 
it can be put. Blackburn, J, says: “I think when 
we are called upon in exercise of our equitable 
jurisdiction to order an attorney to perform a contract 
to pay money, or to fulfil an undertaking, there we 
have jurisdiction only-if the undertaking or the con- 
tract is made in his character of attorney, or so con- 
nected with his character of attorney as to bring it 
within the power ofthe Oourt to require that their 
Officer should behave well as an officer. But where 
there is a matter which would subject the person 
in question to a criminal proceeding, in my opinion, 
a different principle must be applied. We are to see 
that the officers of the Court are proper persons to 
be trusted by the Court with regard to the interests 
of suitors, and we are to look to the character and 
position of the persons, and judge of tha acts com- 
mitted by them upon the same principle as if we 
were considering whether or not a person is fit to 
become an attorney If he has previously misconduct- 


ed himself, we should consider whether the circum-. 


stances were such as to prevent his being admitted, 
or whether he had condoned his offence by his subse- 
quent good conduct, the principle on which the Court 
acts being to eee that the suitors are not exposed to 
improper officers of the Court.” 


See also In re Blake (4), In re Hill (8), 
In the matter of Rajendro Nath Mukerji 
(5), Inthe matter of an Advocate (6), and 
In the matter of Girija Bhusan Sirkar (T). 
- Now, what is the position of an Advovate, 
and what are the ideals that he ought to 
set before him? Settled in the days of 


imperial Rome they have remained immut-. 


able throughout the ages. An Advocate, 
as the name denotes, is one summoned to 
aid members of the public who call upon 
him for assistance ; and a true Advocate 
ever bears in mind the ancient and noble 
conception of his office, namely, that he. is, 


(2) (1888) 3 Q B 543. ; 

(4) (1880) 3 El. & El, 34; 39 L JQ .B&2; 6 Jur. 
(Ns) 1212; 9L T (N 8) 4419: 122 R R 60t. 

(5) 22 A 49; 3 C W N 736; 1 Bom. L R 708; 26 I 
A 24?; 7 Sar P C J556 (PO). 

(6) 76 Ind. Cas 873; 46 M 903; 45 M L J 639; 18 
L W. 823; 25 Cr. LJ 281; A IR 1924 Mad 265; 33 M 
ET10(F B). : : 

(7) 123 Ind Cas 243; 57 C 337: 33 O WN 829; AI 
aa eis Oal. 771; Ind. Rul. (1930) Cal. 275; A I R 1930 


` *Page of (1893) of Q B.— [Ed] SENS 
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-the patronus standing in lo¢o parentis to- 


wards the litigant, the latter being called 
his cliens or cluens (a term in later use often 
strangely misapplied in connection with 
other avocations), because he listens to, 
and follows the advice ‘of his advocate. 
Indeed, so closely is the Advocate associated 
with his client, that in times gone by, occa- 
sions have been recorded upon which an 
Advocate has been called upon to defend’ 
his client not only with his forensic skill, 
but with his body. From this conception 
of the office of an Advocate.it follows that 
the public are entitled to receive disinterest- 
ed, sincere, and honest treatment and 
advice from the Advocates to whom they 
repair for Council and’ succour in their 
time of need and it is for this reason that 
Lord Mansfield laid down, and the Court 
has always insisted, that’ members of the 
legal.profession “should stand free from 
all suspision.” 

_ Now, if the conduct of the respondent is 
judged by this test, we have no doubt as to 
the order that the Court ought to pass in 
the present case. P. D. Patel, has been 
found guilty by a Tribunal, composed of 
the members of his own’ profession, of con- 
duct that involves moral turpitude. We 
agree with the finding of the Tribunal, 
who fortified the opinion that they expressed 
by a reference tothe following passage in 
the judgment of the Court on Appeal: 

“Tt cannot be doubted, we think, that if cheating a 
private individual of nearly: Rs. 3,000, is disgraceful 
conduct, cheating the general public by deliberately 
attempting to evade payment of a like sum due for 
Income-tax isa particularly mean form of cheating, 
because, if the practice becomes widespread, it may 
result in increasing the rate of Income-tax that 
honest tax-payers are required to pay, and in that way 
forcing tax-payers generally to bear a burden of 
taxation that ought to fall upon the shoulders of the 
delinquents-. Of course, any one through inadvert- 
ence, mistake, or misunderstanding may make an 
inaccurate return of his assessable income, and if, 
when the error is pointed out, the assessee is willing 
to pay Income-tax upon his real assessable income, 
normally there will be an end of the matter. But 
where, asin the present case, assessable income is 
deliberately kept out of thé return, and so far from 
being ready and willing to put matters right, the 
assessee has persisted in maintaining what he must 
know to be a false defence to the charges that are 
preferred against him, the offence, if proved, must be 
regarded as a serious one, bearing in mind the 
deleterious effect that’ it may have, unless other 
persons are deterred from acting in like manner, upon 
the position of the general body of tax-prayers.” 


The facts of the case are not now in 
dispute, and cannot be gainsaid; ‘and “it 
would be an ill day, we think, as well for 
the general public as for the Bar, if a 
person found guilty of such misconduct as 
that of which the respondent stands cop- 


858 


victed, were to be allowed with the impri- 


matur of the Court to hold himself out as 


a fit person to be entrusted with the respon- 
-sible duties that attach to the office of an 
Advocate. 

In our opinion the proved misconduct of 
the respondent renders him unfit to remain 
a member of the honourable profession to 
which he has been called; and we order 
that the name of Peshotan Dhunjishaw 
Patel be struck off the roll of advocates 
of the Court. . 

Sen, J. - I am in complete accord with all 
that the learned Chief Justice has said. 

N. 


CALCUTTA HIGH COURT 
Original Civil Suit No. 736 of 1929 
June 26, 1933 


AMEEB ALI, J 
MAHADEOPRASAD—PLAINTIFF 
versus 


SIEMENS (INDIA), LTD.— DEFENDANTS. 

Contract Act (IX of 1872), s: 74—Breach of 
guorantee—Damages—Figure named in agreement, 
whather evidence of damage. | 

The nature, purpose and requirement of g. 74 are 
that (1) the plaintiff must prove his damage in a 
general sense ; (2) the contract made by the parties 
estimating their damages is in itself an evidence ; (3) 
if there is no other evidence of damage, this evidence 
alone will be considered sufficient, (4) the sum 
named, however, is not conclusive evidence, that is 
to say, if there is other evidence or circumstances 
shawing that it was excessive, the Oourt will not 
consider itself bound by it ; (5) if, on the other hand, 
the other evidence and circumstances indicate that 
the damage equals or may equal, or is likely to 
exceed the amount named, the Court will abide by 
‘it, and lastly, (6) incase (4), that is to say, where 
the other evidence shows that it is unreasonable, the 
plaintiff will have to prove his damages irrespective 
of the figure. [p. 859, col. 2; p. 860, col. 1.] 

Messrs. Roy and P. C. Ghose, for the 
Plaintiff. 

Messrs. Page and Ormond, for the Defen- 
dants. ngi 

Facts.—In 1924, the plaintiff purchased 
a plant of the ‘solvent’ type for the extrac- 
tion of oil from Messrs, Gorio & Co., 
whose business was afterwards taken over 
by the defendants. With this type of plant 
certain seeds, rich in oil, are at first{crushed. 
Patrol or benzineis then used to draw out 
the essential oils in physical combination 
with the spirit. Wateris introduced in some 
form or other in the process of extraction. 
After extraction a large part- of the machi- 
nery is used inseparating the petrol from 
the oil and in distilling the petrol to retain 
it for further application. The suppliers 
entered into very stringent guarantees on 
the three ‘points: viz, (1) Capacity, 1. e, 
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how many tons of seed van be crushed 
within a certain time, , (2) Economy, i. e. 
how much petrol or benzine can be recover- 
ed after each process, and (3) Efficiency, 
i. e., how much oil can be extracted from 
the seed. In 1926, the plaintiff filed a ‘suit 
claiming heavy damages for breach of the 
guarantees, which was settled on the fol- 
lowing, among other terms: (1) That the 


‘defendant company were to puty the plant 


in order and bring it up to certain less 
stringent guaratees on the three points, (2) 
that the company should have a test obtain- 
ed, and (3) that the company would pay 
Rs. 40,000 as damages for any breach of 
guarantee. The- plant was erected and, 
after the final test, held in or about 
January, 1929, samples were submitted to 
the Government Test House. From the 
certificate granted by the Test House, it was 
found thatthe required guarantee in respect 
of efficiency was not fulfilled. The plaintiff 
therefore fileda suit claiming Rs. 40,000 
as damages for breach of guarantee in. 
respect of efficiency. 

Ameer Ali, J.—(His Lordship stated 
facts and lield that there wasa breach of 
guarantee, and then proceeded to discuss the 
question of damages). The question involves 
a point of law, namely, the effect of s. 74, 
Contract Act. Speaking for myself, I have 
never understood s. 74. I am always convine- 
ed of the difficulty of a particular point when 
both sides say it is perfectly simple. I 
will deal first with the point of law involved 
and thenwith the main question of fact 
which underlies every issue asto damages, 
including the question of mitigation. 
What is the effect in Indian law of ‘naming 
a figure?” I should perhaps say now that. 
I have no doubt that these parties at 
the time of the compromise fully consi- 
dered their position. The figures named 
are undoubtedly large, but [ have no doubt 
that they were arrived at after considera- 
tion, and I think the harshness of the 
contract (if you can call it that) is not so 
much the fixing of these particular figures 
asthe unconditional undertaking to fulfil 
a very siringent guarantee under what 
must have been almost unknown circum- 
stances. 

“ However, the point is a point of law 
and has been argued as such on behalf of 
the defendant company, and quite rightly 
and very ably argued. Whatis the effect 
ofnaming a sum, having regard to s. 74? 
Mr. Page saysit has not any effect except 
asa maximum: In other words, that you 
have got to read the contract as meaning 
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‘damages not excéeding Rs. 40,000.’ That 
follows from the lastclause of the section. 
The plaintiff has got to prove his damages, 
irrespective and regardless of the sum 
fixed. He must have to begin at the 
bottom, and prove damage item by item. 
Is that right ? Mr. Page relies upon a 
Tuling of the Privy Council in Panna Singh 
v. Firm Bhai Arjan Singh (1), ab p. 951* 
and if I took it down correctly the relevant 
passage is as follows: 

“The effect of the Contract Act, s. 74, is to disentitle 
the plaintiffs to recover simpliciter the sum of 
Rs 10,000, whether as penalty or liquidated damages. 


The plaintifis must prove the damages they have 
suffered.” 


- Now, in that case, which was a case of sale 
of land, the figure mentioned was Rs. 10,000. 
16 was proved that there had beena re-sale 
with an actual loss only of Rs, 1,000. 
The plaintiffs had been granted damages 
to the extent of Rs. 10,000. The Board 
reversed that findingand gave expression 
to the proposition that I have quoted., Mr. 
Page saysthat that proposition lays down 
what he has contended for. The question 
is, having regard to the facts of that case, 
what does ‘simpliciter’ mean ? In the first 
place, does ‘simpliciter’ refer to ‘recover’ 
ortothe sum which is to be recovered ? 
Does it mean simply to recover, or does it 
mean ‘simply the sum ? I am not clear. 
Further, having regard to the facts of the 
case, I think it might well have meant 
notwithstanding that it has been ‘proved 
that the actual damage was Rs. 1,000 and 


not Rs. 10,000.’ But, taking the word sim- 


pliciter, in its ordinary meaning (I looked 
itup in the dictionary), ‘absolutely, un- 
conditionally,’ ‘without any condition or 
consideration.’ Does it meanthat the sum 
named isto be of no effect at all? The 
Judicial Committee do not say so. It is 
true that they say the plaintiff must prove 
his damages.’ But is not the figure named 
some proof? It is not to be conclusive proof, 
but is it not some proof? Is not the estimate 
made by the parties with full consideration 
some evidence? T think it is. 

- Before I state what I consider to be 
the law in the form of propositions, I desire 
tosay something about the section itself. 
In the first place, by reason of the fact that 
there has been amendment it does not 
makesense at all. Clause 2 of the section 
containsthe phrase ‘any other stipulation 


(1) 117 Ind. Cas. 485; A I R1929 P O 179; 33 O 
WN 949; (1929) AL J 791: 31 Bom. L R 909: 30 
LW 28); 60 W-N 617; (1929) M W N 553, 57 ML 
J 323 (P 0). i 
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by ‘way of penalty’ which has been added. 
In contradistinetion to ‘other’ is ‘a sum 
named in the ‘contractas the amount to be 
paid, ete.’ According to English Law and 
phraseology, such a sum would not be a 
penalty at all. For the purposes of this 
case I disregard the clause in question 
referring to a ‘penalty. It is then 
clear that the Indian -law professes 
simply to be oblivious to the fact that 
in England ‘sums named in the contract’ 
have been divided into distinct species: (a) 
liquidated damages, (b) penalties. The 
Indian law has not heard of them. In all 
cases, when a sum is named, certain conse- 
quences shall follow. What are those 
consequences? The plaintiff is entitled 
‘whether or not actual damage or loss is 
proved to have been caused, to receive 
reasonable compensation not exceeding the 
‘amount, etc. It should be noted here that, 
by reason of the last clause, we again get 
away from penalty, because in English 
Law the sum named, if a penalty, ceases to 
have any effect at all either as a lower or 
upper limit. In Indian Law it remains an 
upper limit or maximum. The other point 
to be noticed is ‘whether or not ‘actual 
damage or loss is proved.’ Now, what is 
the sense of that, if you have to disregard 
the figure named entirely ?: If it is simply 
amaximum what is the sense of it? It 
may have littlesense upon any reading, but 
none at all if one has to disregard the sum 
named entirely, i. e., for all purposes except 
as a maximum. Now, there are cases in 
Calcutta which I have not had time to look 
into, but there is one, The Brahmaputra Tea 
Co., Ltd. v. Scarth (2), at pages 550 and 551%, 
where this section is discussed: 

“Tt ie clear that the Court might have awarded the 


fullsum stipulated without any proof of damages or 
loss.” 

That you get from the section itself, 
Then: 

“No doubt the Court has a discretion to fix what it 
considers reasonable compensation; but when the 
parties have already agreed among themselves as to 
what the penalty should be, we think the Court 
should not, in fixing the compensation, wholly ignore 
the amount agreed on, unless this is, on its face, 
wholly unreasonable with reference to the position of 
the parties and the breach provided against” 
which does not get you very far. To my 
mind, the following is the intention of the 
legislature: (1) The plaintiff must prove his 
damage in a general sense; (2) the contract 
made by the parties estimating their 
damages is in itself: evidence; (3) if there is 
no other evidence of damage, I can conceive 

(2) 11 C 545 at pp. 550, 551. 


*Pages of 11 O.—[Had.] 
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of certain cases where this evidence alone 
will be considered sufficient, nor do I think 
that the Judicial Committee intended_by 
anything said in Panna Singh v. Firm Bhai 
Arjan Singh (1) to exclude such a 
possibility; (4) the sum named, however, is 
not conclusive evidence, that is to say, if 
there is other evidence or circumstances 
showing that it was excessive, the Court 
will not consider itself bound by it; (5) if, 
on the other hand, the other evidence and 
circumstances indicate that the damage 
equals or may equal, or is likely to exceed 
the amount named, the Court will abide by 
it, and lastly, (6) in case (4), thatis to say, 
where the other evidence shows that it is 
unreasonable, the plaintiff will have to 
prove his damages irrespective of the figure. 
. Now, before I deal with the other evidence 
inthis case, I desire to say that, as far as I 
am concerned, I find great difficulty in 
believing that the Jaw will not allow 
commercial people by contract to fix the 
amount of their damages. Commercial 
transactions in these days are not confined 
tosales of bags of sugar or marketable 
commodities, and particularly, in the case 
of the sale of specialized machinery and 
where the investigation as to damages must 
be very complex, very expensive and very 
uncertain, it seemsto me to be entirely 
unreasonable that the parties should not be 
allowed to make a pre-estimate: subject to 
this for which the section provides, that if it 
is clearly shown that the amount is un- 
reasonable, then the Court may, in its 
discretion, depart from it. In England, 
the difficulty is obviated ina case suchas 
Ihave described by classing the “figure 
named” as “liquidated damages;” see 
Widnes Foundry, Ltd. (1925) v. Cellulose 
Acetate Silk Co. (3), where the matter is ex- 
plained. , 

Counsel for the defendants has quite 
rightly pointed out to me that, if Iam to 
proceed quantitatively, the evidence of 
damage is not sufficient for me to arrive at 
a figure. I agree. I should have to send 
the parties to areference. There is evi- 
dence however of a general nature, an 
estimate of his damage. There is some 
evidence of the amount of oil lost and of the 
market rate. That, although it is not 
evidence of a kind upon which I could base 
a finding as to figures, is evidence from which 
Tam entitled on my view of the law to infer 
* that the sum named was nob excessive or 
unreasonable and to decide that I should not 

(3) (1931) 2 KB 393;100L JK B 746;47T LR 
148; 145 L T 507. 
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depart from what was, I think, a genuine 
pre-estimate of damage. In those circums- 
tances,'I think it my duty to award the sum 
named to the plaintiff, 

Insome waysI regret it. Ithink it has 
been a very unfortunate commercial trans- 
action in which neither party is really to 
blame, and] regret it more because of the 
expense of arriving ata finding has been 
very considerable. There was o® question 
which did occur to me in this connexion, and 
it was for that reason that I asked certain 
questions at the end of the case, the purport 
of which was, I think, the subject of mis- 
apprehension by the defendant’s Counsel. 
It is this. As far as I remember, the plaint- 
iff ceased working the mill in 1930. I 
desired to consider whether, when claiming 
the figure named, on the basiS*that the plant 
was totally worthless, the plaintiff should 
not have minimized the damage by attempt- 
ing to find a buyer for the plant or put it 
to some use. That is why I asked these 
questions. Ido not know that it follows 
logically. 

This, however, was not a point taken by 
Counsel for the defendant, whose contention 
as regards “mitigation” was that the plaint- 
iff should have taken further steps to bring 
the plant up to guarantee. On the fects of 
this case I cannot seethat the plaintiff was 
called upon further to tinker with the 
machinery. The defendant company for 
some years had been making strenuous 
efforts to fulfil the guarantee, but, for some 
reasons (which I shall shortly summarise), 
had failed. Ithink it would have been not 
reasonable but unreasonable for the plaint- 
iff's people to attempt what the defendants 
themselves could not do. The reasons 
referred to were I think as follows; Mr. 
Page attributed the whole failure of the 
plant to the fact that it was a plant which 
could not get the attention that was 
required, theskilled attention it was so to 
speak usedto. There is no doubt something 
inthis. But it is not all. 

The seed was a seed new to the plant. 
The solvent was a solvent new to the plant; 
not its appropriate solvent. This required 
adjustments and alterations in the plant. 
Once you begin to try and adjust a plant 
of this nature, you are going to have avery 
difficult task; you are very likely to put the 
whole thing out of balance. On the 
technica] evidence as to the plant being a 
good plant or not or fit for the work, I have 
no doubt that it was an excellent one, but 
not for the work it had to do here. I accept 
the evidence of the experts called by the 


1934 
plaintiff whosé evidence was more than 
normally clear and intelligent. I do 
not think ihe rollers were quite the right 
type of rollers. I do not think 
the stirring apparatus (that is, on the 
evidence of the defendants’ own documents) 
could do the work expectedof them. These 
were ] think the main factors which in com- 
bination prevented the performance cf the 
contract ky the defendant company. There 
will therefore be a decree for thesum of 
Rs. 40,000 with costs. 

D, Suit decreed. 


LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No, 283 
: of 1933 
June 19, 1933, 
TEK CHAND, J. 
- CHHAJJU AND ANOTHER —DEFENDANTS— 
APPELLANTS 
VETSUS 
NANAK BAKHSH—Praintige - 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 75—Option 
to suefor whole amount—Failure to exercise the option 
—Whether right to realize by instalments lost 

A bond payable in six annual instalments, gave 
option to the promisee to realise the whole amount in 
default of any one instalment. The first two instal- 
ments were paid. The third was not paid. The 
promisee filed suit when all the instalments were 
due for the fourth, fifth and sixth instalments and 
no suit was filed in respect of the. third instalment: 

Held, that the right to realize amount by instal- 


ments as originally acted upon could not be lost by, 


his failure to exercise option given by the forfeiture’ 
clause and the suit was not time-barred. ae 
Misc. S. A. froman order of the District 
Judge, Hoshiarpur, dated December 5, 
1932 ] 


32. 
_ Mr. Fakir Chand, for the Appellants. 


` Judgment.—On February 25, 1925, 
Chhajju, defendant No.1, for himself and 
as guardian of his nephew, Dharman, 
defendant No. 2, executed a bond for Rs. 900 
in favour of the plaintiff. It was agreed 
that the principal sum was not to carry 
any interest, but that it would be repaid 
in six annual instalments of Rs. 150 each, 
beginning with Jeth, Sambat 1982. It was 
also stipulated that if default was made 
in payment of any instalment, interest 
shall be paid at the rate of one percent. 
per mensem, and the creditor shall, if he so 
desired, have the option of realising the entire 
amount at once. The defendants paid the 
- first two instalments on the due dates, 7. e, 
in Jeth, Sambat - 1982, and Jeth, Sambat 
1983. The’ third instalment, which -was 
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payable in Jeth, 1984, was admittedly 
not paid and no suit in respect of this instal- 
ment has been filed. 

On June 13, 1931, the plaintiff sued for 
recovery of the amount due on the remain- 
ing three instalments, which had become 
due in Sambat 1985, Sambat 1986 and 
Sambat 1987, together with interest due 
thereon. The defendants pleaded limita- 
tion. This plea found favour with the 
trial Judge and he dismissed the suit. On 
appeal the learned District Judge has 
held the suit to be within time, and has 
remanded the case for decision of the 
other issues. Before me the point of limi- 
tation has been raised again, but after 
hearing Mr. Fakir Chand I have no hesita- 
tion in holding that the decision of the 
learned District Judge is correct. Mr. 
Fakir Chand, has conceded that the terms 
of the bond in dispute are very similar 
to those of the bond in Wasu Ram v. 
Mohamad Bakhsh (1) which the learned 
Judge has followed. The bond gave the 
plaintiff the option of taking advantage 
of the forfeiture clause, and. his right to 
realise the amount by instalment as ori- 
ginally agreed upon cannot be lost 
by his failure to exercise his option. 

In my opinion, the suit has been rightly 
held to be within time and I dismiss this 
appeal. As the respondent is not repre- 
sented before me, I make no order as to 
costs. ~ , 


eal dismissed. 


v. App 
(1) 121 Ind, Nene 80; A1 R 1/30 Lah, 124; Ind. Rul. 


(1930) Lah. 17 


CALCUTTA HIGH GOURT 
Appeal No. 49 of 1933 ` 
May 23, 1933 
C. C. Gaoss, Aa. C. J. AND Co0sTELLO, J. ` 
OFFICIAL ASSIGNEE, CALCUTTA— 
APPELLANT 
versus 


RAMCHANDRA KASHERA—Responpeyt 

Presidency Towns Insolvency Act (III of 1909, 
ss, 55, 56-—Burden of prooy—Not only preference but 
that intention to give preference is necessary, 

Under s 55, Presidency Towns Insolvency Act, 
the onus lies onthe person who seeks to impugn the 
validity ofthe transfer, that isto say, inthe major- 
ity ofcases, upon the Official Assignee. Official 
Receiver v. Chettyar Firm (1), relied on. [p. 862, col, 
2 


Under the provisions of s. 56, itis not sufficient 
merely for the person impugning a transaction to 
show that in fact there was a preference, he has 
also to show that the transaction was made with a 
view to giving that preference. Jn such cases a very 
serious andalmost insurmountable task lies. in the 


862 
way ofthe Official Assignee, in seeking to challenge 


the transfer. [p. €63, cols, 1 & 2] 
A. from the original order of Lort- 


Williams, J. dated March 21, 1933. 
Messrs. A. K. Roy, and P. N. Banerjee, 
for the Appellant. 
Messrs. N.C. Chatterjee, and B.C. Mitra, 
for the Respondent. | 
Costello, J.- This is an appeal from a 
judgment of Lort- Williams, J., dated March 
21, 1933. That judgment was given in an 
insolvency proceeding, in which the Official 
_ Assignee was asking that a certain tran- 
saction between the insolvents and a man 
“named Ramchandra Kashera should. be 
set asid as being fraudulent and’ void. 
“The notice of the applicationis dated March 
` 10, 1933, and the transaction in question was 
described thus: ; 


“The transfer of 35 bags of braes and bell- 
metal articles and ten ‘bundles of brass and copper 


sheets by the insolvents in your favour be 
declared fiaudulent and void as against the 
applicant.” 


Lort-Williams, J., took the view that he 
was bound by the decision in the case of 
Official Receiver v. Chettyar Firm (1), which 

- decided that the onus under s. 55, Presidency 
Towns Insolvency Act, of proving that the 
transfer was not made in good faith or for 
valuable consideration lay on the Official 
Assignee. The learned‘ Judge upon that 

' came to the conclusion that the petition of 
the Officiel Assignee failed because he had 
not succeeded in discharging the’ onus 
that lay upon him. It seems that: the 


-learned Judge did not have his attention, 


called to the fact that that case was decid- 
ed on s. 93, Provincial Insolvency ` Act 
and not ons. 99, Presidency Towns In- 
solvency Act. It is to be observed that there 
isa slight difference in the language of those 
two sections, Section.55, Presidency Towns 
Insolvency. Act, says: 

““Any transfer of ` property, not being a transfer 
made before and in consideration cf marriage, or 
made in favour ofa purchaser or incumbrancer in 
good faith and for valuable consideration, shall if 
the. transferor is adjudged insolvent within two years 
after the date of the transfer be void against the 

- Officicial Assingee.” a 
Whereas, on the other hand, 8,43, Pro- 
_vincial Insolvency Act says: . be 
“Any tranefér of property not being a transfer made 
before and in ccnsidaration cf marrige, or made in 
- favour of a purchaser or incumbrancer in good faith 
and for valuable consideration shall, if the 
transferer is adjudged insolvent within two 
years after the cate of the transfer, be voidable 


(1) 131 Ind. Cas. 767, ATR 1931 P C75; F8IA 
115; 9 R 170;35 OWN 577; Ind. Rul (1e3l) P O 
159; (1931) ALJ 441; 5801 J 373; CO M-LJ 652; 

- (1931) M W:N 615; 9°R 170;-33 Bom, L R 867; 31L 
W 36 (P O) i 
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as against the receiver and may be annulled by 
the Court” 

At first sight ıt might seem as if the 
difference in language between those two 
sections’ might enable us to say that 
the judgment of the Privy Council in the 
case of Official Receiver v. Chettyar Firm 
(1), was ‘not necessarily applicable to 
proceedings under s. 55, Presidency Towns 
Insolvency Act: but an examation of 
the judgment in that case reveals the 
fact that it was based on a previous 
decision of the Judicial Committee ofthe 
Privy Council—in the case of Official As- 
signee v. Khoo Saw Cheow (2),—which was 
an appealto the Judicial Committee of 
the Privy Council from ajudgment of the- 
Court of Appeal of the Straits Settlements 
in an application under s. 50, sub-s. (1) 
of the Bankruptcy Ordinance of the Straits 
Settlements. That section, so far as is 
material, runs thus:: 

“Any settlement of property not being X 
a settlement made in favour of a purchaser 
; in good faith and for valuable considera- 
tion ... shall, if the settler becomes bankrupt 
within two years after the date of this - settle- 
ment, be absolutely void as against the Official 
Assignee.” 

It appears therefore that the opera- 
tive part of that s. 50 is similar to the 
operative part of s. 55, Presidency Towns 
Insolvency Act. It must therefore be taken, 
I think, that the decision in Official Receiver 
. v. .Cheityar Farm (1) means that even as 


-regards proceedings ander £. 55, Presidency 
- Towns 
- the person 


Insolvency Act, the onus lies on 
who seeks to impugn the 
validity. of the transfer, that is to say, 
in the majority of cases upon the Official 
Assignee. The present proceedings were 
not in terms brought. under s. 55. The . 
learned Advocate: General, who appears for 
the appellant in this case, has put the 
.matter onthe basis that the transaction 
which is challenged falls either within 
the mischief aimed at by s. 55 or within 
the provisions of s, 56, Presidency Towns 
Insolvency Act. He has invited us to 
take the view that, even upon the as- 
sumption that the onus was upon the 
Official. Assignee, ‘on..the facts and cir-. 
‘cumstances of the present case, that 
onus has been discharged, It is neces- 
sary therefore that I should state the 
t facis. ; 

“There was a firm named Ramprasad 
Durgaprasad. That firm consisted of a man 
.named Durgaprasad himself and his three 

(2) 128 Ind, Cas. 662; A I R 1930 P O 265; (1931) A 
O 67; 100, L J P O 45; 144L T 180; 32 L W 574; 60 
ML J210 (P 0. A uN 


igs 
sons, named - respectively, Subhanlal, 
Mohanlal and Killiram. Those four persons 
carried ona Mitakshara joint family busi- 
ness uoderthe name and style of Ram- 
prasad Durgaprasad at premises situated 
at No. 161-1, Harrison Road, in this city, 
and apparently at various other places. 
That firm or rather the persons composing 
the firm were, on April 12, 1932, ad- 
judicated igsolvent: Some teu days before, 
that is to say on April 4, 1932, the 
Official Assignee had been appointed 
interim receiver, on the application of two 
creditors of the firm. -The adjudication was 
based upon an act of insolvency, which 
was said to have occurred on March 28, 
1932. On that date Killiram - one of the 
partners of the firm—gave notice to the 
creditors of the firm that they had suspend- 
ed payment and were no longerable to 
pay their debts, - The transaction impeach- 
ed by the Official Assignee is said to have 
taken place two days before, that is to say, 
on March 26,1932. In substance, it amount- 
ed to this that : a man named Ramchandra 
Kashera had on that date received from 
the firm of Ramprasad Durgaprasad some 
35 bags of brass and _ bell-metal 
utensils -and had consigned those bags 
to his brother—but in his own 
name —the brother - being at a place 
called Geonkhali. The allegation of the 


- Official Assignee was that the transfer of 


those bags by the firm, wbich became 
insolvent so shortly afterwards, was either 

a transfer of property of: the description 
referred to in s. 55-or--of the description 
referred to in s. 56. In order to have 
‘that transaction set aside under s. 55, 
the Official Assignee was in the position 
of having to prove in a seuse a.double 
negative, namely, that the transfer was 
not made in ‘good faith. and/or tnat 
it was not made “for valuable considera- 
tion. 

‘On the ‘other hand, in order to succeed 
under s. 56, the Official Assignee had to 
prove that the transfer not only con- 
stituted,a preference given by the firm 
of Ramprasad Durgaprasad to one creditor 


_—to the man Ramchandra Kashera—over 


‘other creditors but that, in addition, the 
transfer had been made with a view to 
giving such prefereace. Under the pro- 
visions of s. 56, it is not sufficient merely 
for the person impugning a transaction 
to show that in fact there was a prefer- 
ence, he has also to show that the transac- 
tion was made with a view to giving 
„phat preference. It thus appears” that in 
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all these classes of casés, a very serious 
and almost insurmountable task lies in 
the way of the Official Assignee, in seeking 
to challenge the transfer. The learned 
Advocate-General, however, contends that, 
in this particular case, the task of the 
Official Assignee, heavy as it was, has 
-been adequately accomplished. The facts 
with regard to the 35 bags of brass and 
bell-metal articles, relied upon by the 
Official Assignee, was that there never 
was any genuine transaction between the 
man Ramchandra Kashera and the firm 
of Ramprasad Durgaprasad. The learned 
Advocate-General has said that the story . 
cet up by Kashera himself, namely, that 
there was an antecedent debt in respect 
of a loan of Rs. 1,100 and a debt of 
Rs. 950 made by him as late as March 
25, 1932, is entirely untrue. Ramchandra 
Kashera’s account of the matter comes to 
this: that some 12 months before, that is 
to say on May 3, 1931, he had lent Rs. 1,100 
tothe firm of Ramprasad Durgaprasad, 
which had never been repaid. Then ou 
March 25, 1952, according to his account 
of the matter, the partner Killiram came 
to him and asked for a loan of Rs. 950 
for 12 hours and no longer. 

The story set up is that Killiram asked 
for the second loan and it was made solely 
upon the footing thatit would be promptly 
‘repaid, and,- as the repayment was 
not made, he (Kashora) took. from his 
-debtors Ramprasad Durgaprasad these bags 
of metal, which he. was to receive in 
satisfaction of the” debt due -to him. It 
is to be observed that, on the footing that 
‘there was'a loan of Rs. 1,100 in May 1931, 
‘and another of Rs. 950 in March 1932, 
the. matter might still fall within the 
ambit of s. 56, for it is beyond con- 
troversy thal this firm became insolvent 
not only within three months of the second 
transaction, but actually within something 
like a fortnight of that transaction. It 
follows, therefore, that, as regards s. 56, 
~if, in fact, Ramchandra Kashera was a 
creditor of the firm, all that the Official 
Assignee had to show was that the. per- 
ference, which the transfer of the- goods 
obviously constituted, had in fact been 
made with a view of preferring this man 
Kashera to all the other creditors of the 
insolvent firm. As regards. s. 55, it would 
-be sufficient for the Official Assignee to 
satisfy the Court that the whole transac- 
tion was mala fide and that the transfer of 
a substantial amount of metal said: to 
be worth Rs. 1,925 was: nota genuine 


` 
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Now, Ramchandra Kashera was examined 
under the provisions of s. 36, Presidency 
Towns Insolveney Act, and, in the course 
of ihat examination, he admitted that he 
took delivery of the goods and that that 
delivery was on March 26, 1932. He seid 
‘that he took delivery of the goods from 
Ramprasad Durgaprasad on his own behalf 
and that he had paid them a sum of 
Rs. 1,900, Łe admitted, however, that 
the goods had been sent away by him. 
He further stated that he had no account 


was not a real discharge of a 


_ books; that there was nothing from which 


he could show that he had paid that 
emount of Rs. 1,9.0 and that there was 
‘no record, as, far es he was concerned, 
of the alleged antecedent loan. He further 
said that he was not trading in this class 
of gcods and he set up the story which 
T have already outlined that he was taking 
payment in kind for the two loans which 
he had previously made to the firm of 
Ramprasad Durgaprasad. He admitted 
that the making of these two, loans, (if 
they were made) were the only transac- 
tions he had with that firm. It seems 
quite clear that this man Ramchandra 
Kashera was in no sense a dealer at that 
time. He was in fact, as is stated in the 
beginning of his evidence, an employee 
in a fiim named Tarachand Ghanshyam- 


| das in Calcutta. It transpired in the course 
- of the evidence that Ramchandra Kashera 


came from the same village as the 
insolvents and that,he lived in the same 
house—161-1, Harrison Road. » It also 
seems tolerably clear from the evidence 
‘that he was on intimate terms with the 
jnsolvents and must have known a great 
deal about their doings and their financial 
position. 

The Official Assignee in support of the 
case he was making relied upon the peti- 
tion presented by him and the facts 
therein stated and the evidence given by 
Ramchandra Kashera himself in hisexamine~ 
tion under s. 36. Ramchandra Kashera put 
-in an affidavit in answer to the petition 
presenied by the Official Assignee, in 
which he referred to the fact that he 
alone with Killiram, had been proceeded 
against in the Police Court in Calcutta 
at the ,instance of a person named 
Panchkarhi Nath. In those proceedings, 
it was alleged that Ramchandra Kashera 
and Killiram had obtained a quantity of 
metal from Panchkarhi Nath by cheating 
in. that they . had: gone ‘to the place of 


/ 
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business of Panchkarhi Nath and there ~ 
ordered the goods, declaring that they 
would be paid for on the same night or 
the next morning, whereas, although the 
goods were delivered; on March 26, on 
the faith of the promise to pay in cash, 
they were not paid for either the same 
night or on the next morning when bills , 
were presented. On that morning, 1. ey 
on March 27, it was found that the gadi 
occupied by Ramprasad Dur aprasad was 
closed and no one was to be found there. 
For some reason or other, the proceedings 
instituted by Panchkarhi Nath were 
rather — abruptly terminated and 
Ramehandra Kashera was discharged under 
s. 253, Criminal Procedure Code, for 
want of prosecution. The Additional 
Chief Presidency Magistrate made an 
order with regard to the goods in ques- 
tion. It appears, that of the 35 bags, 18 
had already been taken delivery of by 
Ramchandra Kashera, when they reached 
the end of the journey, on which they had 
been sent, but the remaining 17 bags 
werestopped at Geonkhali in pursuance of 
the Magistrate's order. 

Later on, they were delivered to,Ram- 
chandra Kashera on his executing a bond 
for Rs. 1,200. On August 6, 1922, the 
learned Additional Chief Presidency Magis- 
trate made an order directing these 17 
bag’ ato be handed over to the Official A 
Assignee. Some revisional preceedings 
were. taken in this Court, as the result 
of which that order was set aside upon 
Ramchandra Kashera giving an under- 
taking not to dispose of, or otherwise deal 
with the said goods. At the same time 
an order was made giving the Official 
Assignee liberty lo institute , such pro 
ceedings as he. thought fit and it was 
as the outcome of that order that the 
present proceedings were started. 

We have carefully considered the, evi- -7 
dence given in these proceedings and we 
take the view, looking at the matter 
broadly, that on all the facts -and cir- 
cumslanc:s of the case ihe matter was 
one beyond the regicn of mere suspicion 
and that we ougnt io hold that the 
Official Assignee sufficiently discharged * 
the onus which appears to lie upon him. 
facts into consideration 
ənd bearingin mind the points urged before 
us by the learned Advocates, we come to 
the conclusion that we ought to allow this 





-appeal upon the facts of the case and to 


hold that the matter certainly falls within 
the purview of s, 56, if not within s. 55, 


1934- 


. Tt seems sufficiently- clear that the transac- 
tion, between Ramchandra Kashera and 
the insolvent firm was not bona fide 
one. For the reasons which I have already 
given it does not really matter whether 
or not there was any antecedent debt as 
alleged by Kashéra. If there was no debt, 

_ that means that ‘he’ whole transaction was 
fraudulent from start to finish, but even 
upon the-agsumption that there was a debt 

; some 12 mê 
view. that the handing over of these goods 
was cot done with a bona fide intention 
of discharging this debt, but with a view 
of preferring. Ramchandra Kashera (who 
was obviously a friend of the insolvents) 
as ‘against the other creditors. It may 
well be that the idea was to put these 
goods ; beyond the reach of the creditors 
with: the object of preserving them for 
the: benefit of the insolvents themselves: : 

-The appéal is, therefore, 
costs. 
the” sum of Rs. 2,258 representing the value 
of the goods. 
allowed to retain his costs out of the funds 
in his hand. . 

z C. Ghose, Ag. C. J.—I agree. 

Appeal allowed. 


7 CALCUTTA HIGH COURT 
~ Civil Rule No. 776 of £932 , 
August 11, 1932 ` 
ı GUHA AND BARTLEY, JJ. 
GOPAL CHANDRA BOSE —PETITIONER 
versus 


UMA KANTA BOSE AND EEE aa , 


PABTIES 
Civil Procedure Code (Act V of 1908), _ 
Arbitration— Misconduct — Charges of; when 


- can be 
entertained in Court, - : 


Under Sob, Il, Qivil Procedure : Code the only time 


for” entertaining charges of misconduct against ° an 


arbitrator is when the award has been filed in Oourt. . 
Manna (|), | 


Robindea Deb Manna v Jogendra Deb 


relied - on. 

C. R. from an order ofthe Second Addi- 
‘tional Sub-Judge, 24-Pargannas, dated 
June 27, 1932. 

- Messrs. Br ojolak Chucker butty and Bijen 
Kumar Mukerjee, for the Petitioner. 

` Messrs. D. K. Bose, Anil Ch. Dutt, Rishen- 

‘dra Nath Sirkar, Rupendra Coomer Mitter 


and Indu Bhusan Mukerjee, for the Opposite ` 


Parties, 


- Order:—This aula was issued for the’ 
whether an order- 
madé' by the Second Additional Subordinate ' 


‘purpose ef examining 


Judge: 24- Pargannas refusing to-entertain: 
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ths before, we still take the’ 


allowed: with: 
The respondent ‘must forthwith pay: 


The Official Assignee is’ 


Sch,-II~ - 
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an application for setting aside:an arbitra-. 
tion in Title Suit No. 40 of 193]1-was pro-- 
perly made. We have given our careful 
consideration tothe facts ofthe case: giving 
rise tothe application on which this Rule 
was granted and weare unableto hold 
that the order: passed by the learned, Sub- 
ordinate Judge should be interfered with. 
The order is in consonance with the decision 
of this Court in thecase of Robindra - Deb 
Manna v. Jogendra Deb Manna (1) and: the 
learned Judge is right in holding that. 
the charges .of misconduct evelled against 
the arbitrator should not be inquired “into 
at this stage, seeing that under Sch. -II 
Civil Procedure Code the’ only time for 
entertaining charges of misconduct against 
an arbitrator. is when the award has ‘been, 
filedin Court. ` 
The Rule is discharged but we direct that. 
on failure by the arbitrator to make his 
award within thres months from this date 
the reference to nibitration made in the 
suit should be recalled and superseded and 
the suit proceed with by the trial Court 
in accordance with law. The opposite ' 
parties are entitled to their costs in this’ 
Rule. The hearing fee is assessed ` at. 
three gold mohurs. Let the record -be 
returned as soon as possible and let the 
order be communicated tothe Court below - 


3 eet any delay. 


. Rule discharged,’ 
Or 80 Ind. Cas. 459; A IR 1923 Cal. 410; 27.0 W 


. ‘RANGOON: HIGH COURT. 
First Civil Appeal No. 35 of 1939. 
; March 22, 1933 
Das AND Brown, JJ. l 
K. N.K. R.M. K. CHETTYAR FIRM— 
APPELLANTS 

versus h 

SEORETARY OF STATE.AND LANOT HB a | 
RESPONDENTS _ . o | 

Land Acquisition Act (I of 1894),"55 3), ll, 18, - 
20, 26, 31, 3i—Reference -Wrong payment by Uollector ` 
— Power of ` Court to order repayment—Scope of re~' 
ference under s 18—Collector whether necessary - 
party—Notice, ' when necessary — ‘Person interested,’ 
meaning of—Award to Court, whether executable 
against Collector. f 
Sections 31 to 3t of the Land Acquisition Act, make 
no provision whatsoever for payment out by the: 
Collector under the orders of the District Court of, 
sums not deposited by him in Oourt which sums he 
has already paid out under the provisions of s. 31,‘ 
Where a Collector has paid money to one of. the 
claimants -it cannot bə laid down that he should 


. never .be held liable to pay out-the money again, | 


There may be tases in ‘which’ he has shown such 
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negligence that he could rightly be held liable for the 
loss by a claimant of money which the Courts subse- 


quently hold should have been paid tohim. But to` 


decide whether a Collector should be so liable would 
involve a Court in an inquiry into the procedure 
adopted by him and a finding that at least there had 
been some negligence or serious error on his part 
and there is nothing whatsoever in the Land Acqui- 
sasion Act to suggest that such an inquiry should 
be held on a reference under the provisions of 3, 18 
of the Act. -- 

In a reference underthe Land Acquisition Act, the 
Collecter is to bea party to the proceeding only if 
the objection is in regard to the area of the Jand or 
. to the amount’ of the compensation and notice to 
him is necessary only in such cases. 

‘Person interested'.in s. 20 does not include the 
Collector. Deputy Collector, Cocanada v., Maharajah 
ef Pittapur (|), not followed, Nilmoni Singh v. Ram 
Bondu Rai (2), distinguished, Satish Chandra v. 
Ananda Gopal Das (3), Gangadas Mulji v. Haji Alt 
Mohammad (4), Gobindaranee Dasee v. Brinda Ranee 
Dasee (5) and Ramachandra Rao v. Ramachandra 
Rao (6), referred to. A 

An award of the Court under s. £6 is not the same 
as an award by the Collector under s,1], An award 
by the Collector under s 11 must include the ap- 
portionment of the said compensation among all the 

ersons known or believed to be interested in the 
and of whom, or of whose claims, he has ioforma- 
ticn whether or not they have respectively appeared 
before him. That forms no part of the award as 
defined in s 26 and such an award of the Court is 
not executable against the Collector. 


3. A. from an order of the District. 


Judge, Pegu, dated December 8, 1931. 
Mr. Aiyangar, for the Appellant, 


Mr, Sein Tun Aung, for Respondent 
No. 1. i 


Brown, J.—Proceedings were taken 
under the Land ‘Acquisition Act to ac- 
quire certain land. Formal notification 
to the effect that property was required 
for public purposes was issued in January 
or February 1929. Notices were issued 
by the Collector who ‘proceeded’ to hear 
the parties who‘ appeared before him and 
passed orders on” May 23, 1929. 
that order the: Collector set 
amount he proposed to award for the 
various pieces of ‘land acquired, but 
irstead of definitely making an award he 
submitted the proceedings to the Deputy 
Commissioner, because the total amount 
hə proposed to award exceeded the amount 
estimated. A long delay then ensued 
and on March 30, 1931, the Deputy Com- 
missioner approved of the award’ so far as 
the land now in dispute in concerned. 
The proceedings were apparently re- 
ezived by the Collector on April 18, and 
on that date he directed that the claim- 
ants should be sent for for payment of 
compensatiot “Payments were made to 
the claimants on May 1, 1931, payment on 
behalf of the land now in dispute being 
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made to the respondent, Ma- Saw Kyaing’ 
who accepted the amount under protests. 
Ma Saw Kyaing then obtained a reference ~ 
to the Oourt by the: Collector.. under the 
provisions of s. 18, Land Aequisition-Act 
on the ground that thé amount awarded 
her was insufficient. On :May 11 the 
present appellant, who-had not been,.a 
party to the proceedings- before the Col-’ 
lector, made.an application to -theCollec- 
tor, claiming that Ma Saw &yaing had 
sold the land to him and asking: that 
the amount awarded be ordered to be. 
paid to him. By that time the amount had 
already been paid out to Ma Saw Kyaing 
and orders were passed by the .Sub-: 
Divisional Officer to the effect that the 
applicant was advised to file a case against 
Ma Saw Kyaing if heso desired. On July 
13 the appellant applied to the Collector 
stating that the money- ought to have been . 
paid to him, and that the amount of com- 
pensation awarded was too small and asking 
that a reference should bè made tothe 


‘Court. ah i 

The Collector sent this application on 
to the District Court in continuation of 
his previous reference. The District Court 
amalgamated the two references and heard 
them together. He increased the amount 
awarded and also found that the money 
should have been paid to the appellant 
and passed orders directing that Ma Saw 
Kyaing should refund the amount she had 
drawn and pay it. to the appellant.- The 
appellant has now-come to this Court’ in 
appeal on the -ground that the ‘District 
Court. ought to-have directed the Collector 
to pay out the whole-of-the money found. 
due: on the award to-him including the 


‘sum already: paid to Ma. Saw Kyaing. 


The - Collector. was _ represented in the 
proceedings, ‘as’ of course, he had to be 
as the amount awarded was in dispute. 
The..diary entry of August 20, 1931, how- ` 
ever shows that the pleader for the Collector 
took no part in the proceeding so far as ` 


-the claim of the appellant that the money 


should have been paid to him and not 
to Maw Saw Kyaing was concerned. . 
There is no indication in the orders 
passed by the trial Judge that it had . 
ever been suggested to him that he should 
pass orders directing the Collector to pay 
out again to the appellant what he had 
already paidto Ma Saw Kyaing. The 
actual application to have the reference 
made does not really suggest that the 
Court should pass such an order, and 1 
think it must be held- that this. sugges- 
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_ tion has only been brought forward seriously 


in this. Court. If we were of opinion that, 


the order now asked for was an-order 
which the District Judge was competent 
to pass, then, we should be bound.to send 
the case back to the District Judge for 
further inquiry on the point. The ques- 

~ tion, -however, arises whether the order 
now asked for is one which the District 
Judge could, in the circumstances, have 
passed. T®%e appellant chiefly. relies on 
the case of Deputy Collector, Cocanada v. 
Maharaja of Pittapur (1). , In that case 
there. were’ rival claimants before the 
Collector, and the Collector apportioned the 
‘amounk.amongst these claimants. There 
was clearly a dispute between the parties 
who appeared before the Collector, but 
the Collector nevertheless paid out the 
money under the provisions of s. 31 of 
the Act, in accordance with the terms of 
his award. The District Court held that 
the apportionment of the’ compensation 
should have been differently. made, and 
it was held that the order of -the Court 
directing that the amount. awarded. by it 
should -be paid by Government was correct. 
The matter was not discussed at any 
length. The learned Judges commenced 
their judgment by saying: : 

“The award of the District Court directed that 
the amount awarded by it’ should be paid toeach 
party. Wa think this is a clear direction that 
Government shall pay to each party the amount 
awarded fo him. That is the essential motive 
and meaning of an award and Government is 
-bound, prima facie to supply the, money required 

’ to pay each: party the amount of compensation 
due to him,” | Nb 
“The judgment does not suggest: that 
there were any previous ‘ judicial : pro- 
nouncements in which this: principle had 


- been laid down, and estate in such broad 


terms at any rate that I find it with all. 


deference difficult to’ hold that that could 
have been the. meaning of the Legisla- 
‘ture in passing the Land Acquisition 
Act. Section 31 of the Act, states quite 
“glearly that the Collector .must pay the 


amount awarded by him to the persons ' 


“to whom he has awarded it in certain 
circumstances. If the principles laid 
“down, in the Deputy Collector Cocanada’s 
“ease (1) were universally applicable; the 
result would be that the Collector would 
| undoubtedly in many cases have to pay 
“the money twice over in spite of the fact 
that he had exercised due care and at- 
- “tention throughout and had followed the 


> procedure laid down for him in the Act.: 


(1) 93 Ind. Gas. 651; A I R 1926 Mad, 492; 49 M 
“AH (1928) M W N 123; 5) ML J 412; 24 L W 92, 
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Sections 31 to 34 of the Act, are the 
only sections which deal with payment. 
They provide in certain circumstances for 
the Collector's depositing the amount 
awarded in Court but they make no pro- 
vision whatsoever for payment out bythe 
Collector under the orders of the District 
-Court of sums not, deposited by him in 
Court which sums he has already paid 
„out under the provisions of s. 31. It is 
further to be noted that in the case of 
Deputy ‚Collector, Cocanada v: Maharaja of 


Pittapur (1), referred to, the Collector had | 


not paid the money into -Court, as he 
should have done under the provisions 
of s. 31 
paid it out to the claimants in accordance 
with his award. : ote 
That is not the state of affairs here. 
The appellant never appeared before the 
Collector, and there was never any dis- 
pute hefore the Collector as to the title 
to receive compensation. The appellant 
did make a claim in his petition of May 
11, 1931, that on September 24, 1930, he 
had filed a petition asking that compensa- 
tion should be paid to him. That was, 
- however, after the Collector had decided 
on the apportionment, and the actual 
petition would appear to have been made 
not to the Collector, but to the Deputy 
Commissioner. In fact,in his application 
asking forthe reference to be made, the 
appellant states that no notice was given 
to the petitioner of the acquisition; that 
no compensation was given to him; and 
that he was neither present nor represent- 
ed in- “this Court,” ‘although -transfers‘to - 
_ the petitioner were disclosed by Ma Saw ° 
Kyaing, Jt: is-clear, therefore, that before 
-thé Collector.there was no dispute as 
to the title to receive. compensation. Pro-.. 
-viso 2 to s. 31; Land Acquisition 
Act had, therefore; no application, and 
under the provisions of cl. 1, s. .31, the 
Collector was bound to pay the money to 
Ma Saw Kyaing. I do not suggest that 
in such circumstances-the Collector should 
. never be held liable to pay out the 
money again. There may be cases in 
which he has shown such negligence that 
he could rightly be held liable for the 
loss by a ¢laimant of money which the 
- Courts subsequently hold should have 
been paid to him. But to decide whee 
-ther a Collector. should be so liablo 
would involve a Court in an inquiry inta 
the procedure . D 
finding that at Jeast there had been some 
negligence or serioug error on his part. J 


(2) of the Act, but had wrongly ` 


adopted by him and e, 


vuv 


can find nothing whatsoever in ihe Land 
Acquisition Act to suggest that such an 
inquiry should be held on a_ reference 
under the provisions of s. 18 of the Act. 

Section 18, Land Acquisition .Act lays 
down: 

“Any person interested who has not accepted 
the award may, by written application to the 
Collector, require that the matter be referred by 
the Collector for the determination of the Court, 
whether his objection be to the measurement of 
the land, the amount of the compensation, the 
persons to whom it is payable, or the apportion- 
ment of the compensation among the persons 
interested.” . . 

Section 20 of the Act lays down that 
on such a reference being received the 
Court shall cause notices to be issued 
to: i 

“(a) the applicant; ` h $ 

(b) all persons interested in the objection, except 
such (if any) of them ās have consented without 
protest to receive payment of the compensation 
awarded, and i 

(e) if the objection is-in regard to the area of 
the land or to the amount of the compensation, 
the Collector.” s 

That is to say the Collector is to be 


a party to the proceeding only if the. 


objection is in regard to the area ofthe 
land or to the. amount of the compensa- 
tion. Tt has been suggested that ifthe 
objection is tothe persons to whom the 
compensation is payable, then, the Collector 
is a person interested in the objection, 
and should therefore be served under 
s. 20, cl. (b). I find myself unable to 
accept this suggestion. In s. 3, cl. (b) 
of the Act it islaid down: 

“the expression ‘person interested’ includes all 
poe eee an interest in compensation to 
e madeon account of the acquisition of land 
under this Act; and a person shall be deemed to 


be interested in land if he is interested in an 
easement affecting the land.” 


There is no suggestion anywhere in the 
Act that a “person interested” could include 
the Collector, The wording of s. 20 sug- 
gests very strongly that notice on the 
Collector is necessary only in a case where 
the objection is in regard to the area of 
the land or to the amount of compensa- 
tion, and I find it difficult to believe that 
having provided so. specifically for the 
notice on the Collector in s, 20 (c), the 
legislature also intended that notice should 
be issued on the Collector in certain other 
cases as a person interested in the objec- 
tion. Except for the Madres case already 
referred to, no authority has been cited 
before us for the proposition that the 
Court can direct when the Collector has 
paid out the money under s. 31 that he 
should again pay out the same sum to 


s 
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some one.else. The I[éatnéd Advocate for 
the appellant referred to the case of 
Nilmont Singh v. Ram Bandu Rai (2). 
That decision does not, however, touch upon 
the point for consideration in this case. 
In that case a reference had been made 
to the Judge and he had apportioned 
amongst the various claimants the sum 
awarded as compensation. 


sequently in a suit between rival claim- 
ants. = - 
Iu the case of Satish Chandra v. Ahanda Go- 


fit 


It was held that | 
such a decision could not be contested sub- - 


pal Das33 Ind. Cas. 253 (3) there wasa dispute — 


as to who was entitled to claim the compensa- 
tion awarded. The Collector paid out the 
money due under the award in accordance 
witbh is award. It was contended insuch cir- 


cumstances that the Collector had no juris-. 


diction to make a reference to the Court 
as to who was entitled to the money. It 
was held that such a reference could be 
made. 
the Court had directed that:the successful 
parties before the Court were entitled to 
claim their compensation from Government. 
The High Court in appeal set this order 


It is tobe noted that in that case. 


aside and directed that the persons who - 


had wrongly withdrawn the money from‘ 


the Collector should pay over the money ` 


to the successful party. They pointed. out 


that the Government was not a partyto: 


the proceedings, and, although in the case’. 


before us the Collector was a party, bè- 
cause there was a question as to the amount 


of the award, [ do not think that he can | 


1eally be held to have been a party so 


far as the apportionment of compensation ` 


was concerned. 
In the case of Gangadas Mulji v. Haji 
Ali Muhammad (4), acquisition ‘proceedings 


had been taken in Bombay. A reference ` 


was made as to the apportionment of the 


compensation to the Tribunel of Appeal, . 


which is “the Court” for the purposes of 


the Actin Bombay. The Tribunal of Ap-` 
peal altered the Collector's orders as to. 
the apportionment of compensation but they: 


held that they had no jurisdiction to make |’ 


any order for a refund of the compensation 
moneys paid to the parties successful before 
the Collector. It was held that the: refer- 
ence to the Special. Tribunal was compe- 
tent, allhough the money had been paid 


out by the Collector, but it was held that. 


for the purpose of obtaining the money in 


(2) 7 O 388; I A 90; 10 O L, R 393; Ind, Jur 388; 4 ` 


Sar. 234; 4 Shome L R 263 (P O). 
(3) 33 Ind Cas. 253; 20 O W N 816. 


(4) 36 Ind. Cas. 433; ALR 1917 Bom. 196; 4°B 54; - 


18 Bom, L R 826, 


oe), re : 
accordance with the 
separate civil sujt did lie. 

In the case of Gobindranee Dasee v. 
‘Brinda Ranee Dasee (5)the Collector had 
awarded a certain sum as’ compensation 
-and paid itout tothe persons to whom if 
had-'been awarded. Subsequently refer: 
ence was made to the Court on the appli- 
cation of a third person. The learned Judges 
expressed a doubt as to whether a refer- 
ence -under s. 18 as to-the person to whom 
the compensation should be given could be 
made in cases in which the money had 
actually been paid away. In the case of 
Ramchandra Rao v. Ramchandra Rao (6), 
ied Lordships of the Privy Council held 
that : 5 
“from the moment when the sum has: been de- 
posited in Court under s. 312) the functions of the 
award have ceased, and all that is left isa dispute 
between interested people as to the extent of their 
interest. Such dispute forms no part of the 
award ...” ` . 

Section 26 ofthe Act lays down: 

“(1) Every award under this part shall be in 
writing signed:-by the Jadge, and shall specify the 
nmount awarded under cl 1, subs, (1) of s. 23, and 
Rlso thé amounts (ifany), respectively awarded under 
bich of -the ‘clauses „of the same sub-section, to- 
gether with the grounds of awarding each of the said 
amounts “, ; f 
E Olause (2) then goes on to say that 

byery such award shall be deemed to be 

decree. It-is to be- noted that the award 
bf the Court as here defined is not the 
bam eas anaward by the Collector under s. 1]. 
An award by the Collector under s. 11 


















ompensation among all the persons known 
lr believed to be interested in the land, 


nation whether or not they have respective- 


bart of the award asdefinedin s. 26 and 
he argument that'an award under s. 26 
must be deemed to be a decree and to be 
Hyecutablé against the -Collector would, 
dfherefore, seem to fall to the ground. Under 
ihe general scheme of the Land Acquisition 
ct, the Legislature appears to me to have 
bniemplated that on a reference to a Court 

he matters for decision may include either 


ensation ‘a question in which the Oollec- 
is clearly interested ora dispute between 
e parties claiming amongst themselves as to 
ə person or persons to whom compensation 
ould be’-paid—a ‘question in which the 
[5) 35 C1104; 12 C W WN 103). 
6) 67 Ind. Cas. 403: A I R1922P 9 £0;491 A 
b: 45 M°320;30 M OCT 154;26 0 WN 718,250 L 
his; 16 L W 1; (1922) M WN 353; 20 A L J684; 
M'L J 78; 24 Bom. L R 963 PO.” ` " 
Lo, i ` i JI a 
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must include the -apportionment of the said’ 


if whom, or of whose claims, he has infor-~ 


y appeared before him. That forms no 


question as to the total amount of com-. 
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Act does not consider the Collector to be. 
interested. There is no suggestion that on 
such a reference the.Court should have to 
decide whether or not the Collector had 
been. so negligent that he should be re- 
quired to pay’ the compensation twice over 
to different persons, and a question of that 
sort appears to me to be one which can 
only be decided satisfactorily in a separate 
suit. . ‘ . E 
In the present case it does not seem to 


‘me that the appellant even contemplated 


the making of any order against the Collec- 
tor by the District Judge, nor so far as- 
this question of the apportionment of the 


compensation was concerned, can the Col- 
lector be deemed to have been a party. 


For these reasons I am of opinion that 
this appeal must fail, and I would dismiss 
it and direct that respondent No.1 should 


obtain his costs. 


Das, J.-I agree. 
A. f ‘Appeal dismissed, 


— 
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Civil Miscellaneous Application No, 442 
of 1981 
December 18, 1933 
Rorcuann, A. J. C. 
In re NARAINDAS LAHOREDAS 

Companies Act (VII of 1913), ss. 30, 156 —Signato- 
ries to memorandum—Membership from date of in- 
corporation—LEntry in register of members, if condition 
precedent to liadility—Allotment not made due to 
default of first directors —Liability, if can be avoided 
on this grouni—Surrender of fully paid-up shares, 
when can de made—Coniributories, liability of. 

The signatories to the Memorandum of Association 
of the Company become the first members of the 
company as from tha date of incorporation mentioned 
jn the Registrar's certificate. They are deemed to 
have agreed to become members of the company and 
on its registration are to be entered as members in 
its register of members. But neither this entry nor 
the allotment of shares is a. condition precedent, 
Each subscriber at once by subscribing irrevocably 
agrees to take from the company .the number of 
shares placed opposite his signature unless all its 
share capital has been allotted to other persona. The 
fact that no shares are allotted to -him and that he 
has ceased to be treated aga member for a consider- 
able time doesnot relieve him from liability. 

The first directors of a company are bound to see 
if-allotmont’is made, They cannot avoid their 
liability to pay-for.the shares by pleading their own 
default or neil in not making the allotment of 

ares to themselves 
anes can ba no valid surrender of shares that are 
not fully paid except where shares are forfeited as it 
involves a` reduction of capital, ‘and ‘before this can 
be done, the sanction of the Court must be obtained. 
Bellerby v. Rowland and Marwood's Steamship Co, 
Ltd. (7) and Trevor Y. Whitworth: (8), referred to. 
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Section 156, Companies Act, proceeds on the as-. 
_ sumption that the contributories are all innocent: 


‘parties and that they must contribute equally towards 
the loss sustained by the company for no fault of 
-theirs subject however to certain equities which are 
‘contained in the exceptions to that section. 
Mr. Fahaljsing B. Advani, for the Appli- 
cant. t 
Messrs. Chabaldas Rochiram, Kodumal 
Isardas and Kundanmal Dayaram, for the 
- Opponents. 
Order.—This isan application under 
. 5,184, Companies Act, for settlement of a 
list of contributories of a bubble company 
. called “The Makran Coast Steam Naviga- 
tion Có; “Ltd.” now in liquidation. On 
- November 20, 1929, this company was 
| prought into its corporate existence at the 
instance of two inexperienced, raw and 
‘penniless youths, both brothers named, 
Raghunath and ‘Dattatraya, sons of 
Atmaram Sonalker. The Memorandum 
and Articles of Association of the Company 
are signed by 12 persons and 10 out of 
them are mentioned in Art. 75 as the First 
Directors. Each of the. persons mentioned 
asa Director is shown to have agreed to 
purchase 100shares of Rs. 10 each and the 
other two 10 shares of Rs.19 each. The 
share capital of the company is rupees one 
lac divided into 10,000 shares. The 
managing agents of the company were 
Messrs. Sonalker & Co. The share money 
was payable in fullon application. Articles 
78 and 79 of the Articles of Association 
which deal with the qualification of directors 


read as under: 

“78 The qualification of a director shall be the 
holding of shares in the company ofthe nominal 
value of Rs, 1,000. 


79, A first director may act before acquiring his 


qualification but shallin any case acquire the same 
_ within one month from his appointmegt; and unless 
he shall do so, he shall be deemed to have agreed 
to take the said shares from the company and 
the same forthwith allotted to him accordingly.” 
The following persons ‘filed before the 
Registrar of Companies, Bombay, the usual 
declaration form dated November 19, 1929, 
Ex. 31-3 testifying under s, 84 of the Act 
their consent to act as Directors: 
R. A. Sonalker of Sonalker & Co. (2) 
Vazirmal Kewalram C/o Sonalker & Co. (3) 
Manghanmal Gurnomal of Manghanmal 
Gurnomal & Co. (4) Dinshaw H. Mehta. 
(5) Maganlal Shvji of M. Kanji & Oo. (6) 
Vishvanath B. Patel. - (7) Shewaram Lekhraj 
Jumani. (8) Bassarmal Awatrai. 
Ladharam Deoomal. (10) Dattatraya A. G. 
Sonalker of Sonalker & Co. The number 
of shares shown against each name 
is 1.0. The same persons filed a declara- 
tion Ex. 31-2 bearing the same date as 
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(1) - 


(9). 


_H. Mehta. é 
` issued a prospectus although not sanctione, 
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Ex. 31-3 agreeing to take and to pay for- 
the shares noted against their names. 
Some meetings were held prior to December 
18, 1929, but there is no record of them. 

A book has been produced containing 
notices issued by the Managing Directors 
of the meeting called. The first’ notice 
which is dated December 19, 1929, (Ex. 13 3}. 
was issued on a loose sheet and is pasted 


` inthis book. It is a noticegfor convening 


a meeting of the Directors for Decem- 
ber 19, and signed by all the Directors 
except Ladharam. The work to be~done at 
that meeting is as under: (1) The: com- 
pletion of the managing agency agreement 
as approved at the last meeting: (2): The 
perusal, and if approved, the authorization 
of the publication on the- prospectus, and 
(3) Any other business that may be brought 
forward. Notice of meetings convened up 
to August 25, 1930, are written ‘in thi 
book. But there isno knowing what wa 
done at such meetings. All that can b 
gathered is that several of the Director: 
whose names appear in the first ‘lis 


dropped out and others were added. Th 


notice of January 21, 1930, Ex. 32-17, i 
addressed to three Directors: (1) Dattatray 
Sonalker; (2) Rughunath Sonalker, and (3 
Ladharam Deoomal, the agenda being t 
select other Directors. The last notice i 
this book Ex. 32-28 which is un-dated read 
are under: ` 

“As the quorum ofthe qualified directors is no 
present, the new directors who have applied fo 
directorship, the directors who have paid up thei 
qualifications have authorized and ecnsented tc 
appoint new directors from applications received: 


“The meeting of the Board of Directora will be held 


at the registered office of the company in the 
Hasanali Building, Bunder Road, at 5 P.M. or 
August 25, 193), to trensact the following business 
1. To appoint Chairman. 2. The perusal, and i 


_ approved, the authorization of the publication of thi 


prospectus, 8, ‘lo appoint Bankers, and : Lega 
Advisers. 4. To adopt managing agency agreement 
5. To authorize the managing agents to secure any 
suitable steamer, and any other business that’ ma} 
be brought before the meeting:” KN. 

It has been served on the following three 
Directors and is signed by them: (1) Setk 
Harchandrai Lekhraj. (2) Seth Jairamda: 
Naraindas. (3)Mr.R.A. Sonalker. Notice: 
of resignations of Directors seem to-havs 
been given by the Managing Agenis*to the 
Registrar and the declaration submitted or 
February 7, 1901, shows that all the‘olc 
Directors except the two Sonalker Brothers 
and Ladharam Deoomal had _ resignec 
before that date and one Jhamandas hac 
been substituted in place -of Dinshay 
The company appears to havi 


-1934 . 
_ by the Registar and .to have received 


‘applications for shares’ accompanied “with ` 


money or a. part thereof. The prospectus 
Ex. 32-11 contains the usual cry of help for 
Swadeshi concerns and contains inter alia 
the following three paragraphs: 

“Present is the: opportunate -time ‘to purchase 
suitable steamers of the latest design and equipped 
with all modern fittings. Such vessels are available 
at considerably low prices The managing agents 
have already: placed themselves in communication 
with the ledhing Ship-brokers as well-as Ship- 
builders in Germany and elsewhere and have in 
their possession plans and estimates of suitable 
steamers, It is the duty of every Indian brother to 
patronize Indian conéern as much as possible. The 
present spirit to encourage Swadeshi industries 
and’ help Swadeshi enterprise which has deeply 
- permeated ‘the masses throughout all over India is 

sure to give equal stimulas to Indian shipping which 

is likely to be a great national enterprise in the 
near future. The promotion of Indian shipping 
’ concerns should therefore command the sympathy 
and financial support of all patriotic people. The 

Board of Directors are composed of very influentialand 

public spirited gentlemen, Mr D. A G. Sonalker, senior 

member of the Managing Agents firm possesses wide 
experience in all matters -appertaining to shipping 
having long served the Bombay Steam Navigation 

Oo.,.Ltd., (Bombay) ” 


it: 
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How far the Directors were very influx 
ential and Public-spirited gentlemen and 
what wide experience Sonalker had ap- 
pertaining to shipping having served for 
a long time in Bombay Steam Navigation 
Oo., are hardly matters which require- any 
comment. Senior Sonalker has kept himself 
out of the box, but his brother who is only 
27 years old has said : 

“Before we thought of the company we were doing 
freight business. The company was actually thought 
of by my late father. He died inthe beginning of 
1929, Our father left us no property. We had 
about Rs 2,000 of our own. We spent all this in 
floating the company. Both of us are penniless. My 
earning is uncertain. I get Rs. 50 or Rs. 60a month 
at the most. My brother also earns the same 
amount.” : : 

The company does not appear to have 
received any great local response. Exhibit 
33-3 is a letter addressed by Ladharam to 
the Managing Agents and reads as fol- 
lows: 

“As arranged between yourselves and me, until the 
opening of a regular banking account, the firm of 
Seth Bherumal Ohoithram will act as bankers for 
the company. Accordingly I have collected the 
following amounts on behalf of the company” 


Rs. 1,500 for shares from Seth Kakir Mahomed Mandost. 


” 20) ” ” ‘ys ” 
” 500 n ” 3 n” 
1 5( 0 ” ” s 1+- 
19 290 n y ” ” 
” 10) ” ” n n 
3 100 ” n ” ” 


» 1,000 SET ” ” | TA 


” 1,000 ” ” ” 1 


No business appears to have been done, 

` but alot of money received from applicants 
wasted in several ways. The Registrar of. 
Companies sent to the Managing Agents 
three notices under s.-247 (1), Ex. 31-6, dated 


November 10, 1930, Ex. 31-9, dated Septem- . 


ber 29, 1931; and Ex. 31-8, dated October 

30, 1931, informing the company that unless 
_ within three months from the date of the 
notice sufficient cause is shown, the name 
- ‘of the company will be struck offthe roles. 
The "Managing Agents were: however, able 
to induce the Registrar to put off striking 
the name of the company from the registers. 
A criminal complaint was filed against’ the 
Sonalker Brothers and the police took pos- 
session of some of the assets and papers. 
The Sonalker Brothers however prevailed 
upon the complainant to withdraw com- 
plaint and promised a composition. But 
nothing came out of it, and proceedings 
were taken inthis Court for liquidation of 
the-company. This is briefly the:history of 
this company which was intended to 
-establish both- passengér and cargo traffic 


: defence of Ladharam: 
-a Director 


Deoomal Odhavdas. 
‘Hassanand Naraindas. 
Karimdas Vajoo, 
Lilaram Kewalram. 
Kasam Suleman Surti. 
Ebrahim Hussain. 
Lehchumal Lahorimal. 
Lalchand Kalyandas. 


between Karachi and the Makran Coast 
and to supplement the slow Persian 
Gulf mail steamer run by the B. I.S. N. 
Oompany. 


In order to afford relief to some of the 
unwary applicants who have parted with 
their money, the Official Liquidator is 
attempting to recover the application 
money from some of the persons who signed 
the Memorandum and the Articles. The 
defence of all of them except Ladharam 
is moreor less technical. Before I deal 
with the defence of the other signatories 
to the Articles of Association and to the 
declaration that they had agreed to be 
Directors, itis necessary to deal with the 
He continued as 
until criminal proceedings 
were. taken against the Sonelker Bro- 
thers and so the only defence open 
to him was that he paid in full ths 
amount due by him, and he has raised that 
defence. 


In support of his defence he has pr) 
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duced: (1) certain entries from’ the books 
of the. firm in which he is a partner to 
prove that Rs. 1,000 have been entered 
there as paid in cash for the purchase of 
share, and (2) a receipt ‘Ex. 32-20 bear- 
ing the signature of the Managing Agenis 
on the officialform. He has himself given 
evidence and has cross‘examined one of 
the Sonalkers. I am afraid I cannot 
‘accept this evidence as true, (After exa- 
mining the evidence. His Lordship held 
that. Ladharam never paid Rs. 1,000 as 
share. money to the Managing Agents or 
. to- any other person authorized by the 
company to: receive the ‘same, although 
he advanced some money to Sonalker 
Brothers to enable them to push on with 
the work and secured bimself by getting 
“a hundi from: them. The judgment then 


proceeded. Opponents Nos, 1 to 12 are 
signatories to the Memorandum of As- 
sociation. Opponent No. 9 is dead and 


the Official Liquidator has given up the 
claim against him. Opponents Nos. 2, 5, 
6, 7, Band 11, are ex. parte. Opponent 
No. 1 is represented by Mr. Chabualdas. 
Opponent No. 3 is -represented by Mr. 
Kodumal. Opponents Nos. 4, 10 and 12 
are represented by Mr. Kundanmal. I 
have already dealt with the case of Oppon- 
ent No. 3. 

Opponents Nos. 1, 3, 4, 10 and 12 had 
‘in addition to any signatures to the Memo- 
randum of Association filed their declara- 
tions before the Registrar that ‘they had 
agreed to act as Directors. The objections 
filed on their behalf may be summed up 
as follows: (a). That they were induced 
to buy shares by misrepresentation and 
‘fraud. They were told that Mr. Vazirmal 
who is one of the objectors would be made 
a partner in the business of the Manag- 
ing Agents and were also told that the 
Sonalker Brothers were thorough business 
men, but totheir surprise they discovered 
that this was not so and that the Sonalker 
Brothers had started the company in 
order to obtain moneys from the public 
for their benefit and had misappropriated 
the same. (b) That no shares were, as a 
matter of fact, allotted to any of the 
opponents and that, therefore, they are 
not Jiable. 
pudiated their liability and theirrepudia- 
tion was accepted. (d) That they did not 
act as Directors and withdrew their con- 
sent before the prospectus was issued and 
that as their names were not disclosed 
in the prospectus, no liability attached 
to them. (e) That they were not aware 
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(c) That the oppcnents re- - 
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of the provisions of Art. 79 of the- 
Articles of Association and are not 


therefore bound by its provisions. I am 
afraid there is no substance in any of 
the objections raised on behalf of these 
opponents. | | 

It is well settled that the signatories 
to the Memorandum -of Association of- 
the Company become the first members 
of the company as from jhe date of 
incorporation mentioned in the Registrar’s 
certificate. They are deemed to have 
agreed to become members of-the com- 
pany and on its registration are ‘to .be 
entered as members in its register of 


members. But neither this entry nor the 
allotment of shares is a condition pre- 
cedent. Each subscriber at once’ -by 


subscribing irrevocably agrees to take 
from the occupancy the number of shares 
placed opposite his signature unless all 
its share capital has been allotted to other 
persons, The fact that no shares are 
allotted to him and that he has. ceased 
to be treated as a member for a con- 
siderable time does not relieve him from 
liability. Halsbury’s Laws of England, 
paras, 380 and 381, Vol. {5, Edn. 2. In 
Dunon’s case (1), Lord Romeley has said : 


“The persons signing the memorandum are required 
by legislature to do so as an earnest that there ara 


certain persons personally liable to pay money to the 


company.” . we ; 
And at p. 780*, Jessel, M. R , has said: 


“A man who signs the Memorandum of Associa- 
tion agrees to;become a share-holder, and so 
long as there are shares that can be allótted to 
him, he must fulfil that obligation " 


In the words of Scott, J“, in In re Machine 
Exchange Co. Lid., (2), at p. 315+ a sub- 
scriber tothe Memorandum of Association 
is a guarantee of the bona fides of the com- 
pay. Reliance has beén placed on the 
second part of s. 30, Companies’ Act, but, 
that part of the section merely: lays down 
a rule of procedure and does not. purport 
to declare that a failure to comply with 
its provisions shall relieve a signatory of 
his liability to pay. for his shares, which, . 
according to the first part of that section, 
he is deemed to have agreed to have pur- 
chased and to pay for; see Inre J. H. 
Chandler & Co. Lid., (3): Apart from this 
it would appear that as the opponents 
were also the first Directors ihey were 
bound to see if the allotment was made. 

(1) (1837) 4 Ch. D 772. 

(2) 12 B 312, 

(3, 95 Ind. Cas. 927: A I R1926 Al. 550; 48 A E80; 
24 A L J 691.- - č ` é 
*Page of ( 877) 4 O% D.—jEd]} m- race 

TPage of 19 B—[Ed}. f 
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They cannot avoid their liability to. pay 
for the shares by pleading their own. de- 
fault or negligence in not making the 
allotment of shares to themselves. Reliance 
was placed on In re Natal Investment Co., 
Snell's case (4), In re United service Co., 
Hall's case (5) and Re London and Provin- 
cial Consolidated Coal Co. (6),. and on 
- Halsbury’s Laws of England, para. 331, 
for the ywoposition that valid surrender 
of shares will have the effect of exonerat- 
ing a subscriber, whether he be a Director 
or not, from his’ liability to pay for the 
shares agreed to be purchased by him, in 
accordance with the Memorandum. 

But so far as thé old rulings referred 

-to by Mr. Kundanmal are concerned 

they are not now good law.) There’ can 
“be no valid surrender of shares that are 
not fully paid except where shares are 
‘forfeited as it involves a reduction of 
“capital and before this can be done, the 
sanction of the Court must be obtained. 
In ‘Bellerby v. Rowland and Marwood’s 
Steamship Co. Ltd., (7), it has been held 
that a surrender of shares in-a limited com- 
pany releasing the share-holders from fur- 
‘ther liability in respect ‘of the shares, is 
equivalent to a purchase of the shares of 
‘the company and is therefore illegal and 
‘null and void on the principle of Trevor v. 
Whitworth (8), and that a surrender of 
shares which has the effect of reducing 
the capital can be supported only under 
circumstances which would have juszified 
a forfeiture of the shares, the validity of 
forfeiture being recognized by the Com- 
panies Act. In this case at p. 25* 
Collins, M. R., has said: 

“Tegan see no distinction in prirciple between re- 
turning to a share-holder a part of the paid-up 
capital in exchange for his shares and wiping out 
his liability for the uncalled up sum payable thereon. 
Both methods involve a reduction of the capital 
which, as Lord -Watson pointed out in Trevor v. 
Whitworth (8) atp. 423, persons dealing with the 
‘company are entitled to rely upon as existing, either 
as paid up oras-still to be called up, and sucha 
reduction therefore can only hold good if sanctioned 
under the conditions prescribed.” ` 

And.at p. 26* he-his further. said: 
“Phe justification of forfeiture rests upon ths 
statute itself, and I think that since Trevor v, 
Whitworth (8) no authority can be relied on as justify- 


: (i (1869) 5 Ch 22; 21 L T 445; 18 WR 20. | 
(5) (1870) 5 Ob. 707; 39 L J Ch. 730; 23 L T 331; 
18 W_R-1058 


(6) (1877) 5 Oh. D 525; 46 L J Ch. 842; 36 E; T 545. 

(7) (1902) 2 Ch. 14; 71 L J. Ch. 54: 88 L L671; 
50 W R538; 9 Manson 291; 18 T LR 582.. 

(8) (1887) 12 A O 409; 5/ L J Ch: 28; 87 L T47; 
39 W R145, 

*Pagə of (1902)-2 Oh-—[Hu.] "7 

1Page of (1887) 12 O. A, —{Ed.] 
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873 
ing a surrender having the effect'of “reducing capital 
which cannot be supported as a form of forfeiture." 

At page 32*, Cozen Hardy, L. J., hassaid: 

“A company cannot be a share-holder in itself, 
every surrender oi shares, whether fully paid-up or 
not, involves a reduction of capital, which is unlawful 
except when sanctioned by the Court under the 
Companies Acts of 1837 and 1877, Forfeiture is a 
statutory exception, and is the only exception For 
[regard a surrender, under circumstances which 
would justify a forfeiture, as merely equivalent to 
a forfeiture.” ; 

There was no question ‘therefore here 
that any valid surrender of the shares wag 
made nor has any such plea been raised. 
Whatever might be the effect of the plea 
of fraud and misrepresentation with re- 
gard to the rights of the opponents against 
Sonalker Brothers, such a plea, even if 
established, is of no. greater efficacy.than 
any of the other pleas raised on behalf of 
the opponents so far as the question of. 
their Jiability as contributories in a winding 
up of a company is concerned. Section 156, 
Companies Act, proceeds on the assumption 
that the contributories are all innocent 
parties and that they must contribute 
equally towards the loss sustained by the 
company for no fault of theirs, stibject 
however to certain’ equitiés which are con- 
tained in the exceptions to that section. 

The opponents’ case does not fallin any 
one of those exceptions. The opponents 
are in no sense past members. They only 
ceased to be members and could not give 
up their shares without paying for them, 
The company was never empowered to 
transact business and no competent Board 
of Directors was formed béfore the company 
was ordered to be wound up. On the 
evidence again there can be no doubt that : 
some of the opponents were: ‚lured 
to join hands with the Sonalker Brothers 
on the pretext that this was Swadeshi 
movement, and that the Sonalker Brothers 
had the requisite experience to make the 
venture a great success. But there is no.” 
evidence that any of the’ opponents except 
Vazirmal joined the venture on the repre- 
sentation that Vazirmal would have a share. - 
in the managing agency. Exhibit 37-lisa 
draft agreement between Vazirmal and 
Sonalker Brothers. This exhibit and. 
Exs. 32-25 to 29 are evidence that ,Vazirmal 
like Ladharam wanted to make money by 
joining hands with the two brothers and that 
while Ladharam was to make money asa 
broker, Vazirmal was to get a share in the 
takings of the Managing Agents. It is the 
greed of both the persons which has brought 


e 
` 
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z I hold that allthese opponents are liable 
-to have their names entered as contribu- 
tories qua signatories to the Memorandum 
of the Company and I direct that their 
names be entered as such. In the circum- 
‘stances; there is no occasion for me to con- 
sider the further question of the liability of 
these opponents gua Directors. I pass the 
same order in respect of opponents Nos. 2, 
.0,:6,.7, 8 and:11 who are ex parte and who 
are also signatories to the Memorandum. 
Opponent No. 13 is not a signatory to the 
Memorandum. He.is-ex parte and there- 
-fore-there is nothing on the record to show 
that he.is not liable, and, I order that his 
name be also entered in-the list of contri- 
.butories. ; The Official Liquidator will have 
his costs:from Opponents Nos. 1 3, 4, 10 and 
. 12; but Opponents Nos. 1 and 3 will not be 
liable for the costs of the commission which 
was not issued in consequence of any ob- 
jection raised by them. 
N. Order accordingly. 


CALCUTTA HIGH COURT 
Civil Reference No. 5 of 1933 
July 27, 1933 
GUHA AND BARTLEY, JJ. 
EMPEROR 
versus 

3 P. A. PLEADER 

Legal Practitioner—Allegation making him liable 
to criminal prosecution—Procedure to be followed. 

“Where the allegation against a legal practitioner 
amounts to a charge of criminal prosecution, the 
correct procedure to be followed is that proceedings 
under the Legal Practitioners Act should not be taken, 
but that, if it was thought necessary to take action, it 
should-be by way of criminal prosecution. 

Mr. S C. Basak, for the Reference. 

"Mr. Phani Bh. Chakravarti, for the 
© Pleader. j 

: “Judgment.—On the facts of the case 
we-are not inclined to accept the recom- 
mendation made by the learned District 
Judge for suspension of the Pleader con- 
cerned. The facts of the case as also the 
decision recorded by the learned Judge 
make it clear that the misconduct for 
which the Pleader was charged rendered 
him -liable to criminal prosecution. In 
consonance with the view taken by this 
Court,in cases of this description we hold 
that where the allegation against a legal 
` praclitioner-amounted to a charge of crimi- 
nal prosecution, the correct procedure to be 
followed is that these proceedings should 

ot be. taken but that, if it was thought 
necessary tó take action, it should be_ by 
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way of criminal prosecution. We are 
clearly of opinion that the facts and cir- 
cumstances of the case as they appear from 
the materials placed before. us, do- not 
justify institution of criminal proceedings 
against the Pleader. In our judgment the 
proceedings initiated by the learned Dis- 
trict Judge under the Legal Practitioners 
Act in the case before us should not have 
been started at all, and in that view the 
Reference is rejected. It is stad to us 
that the Pleader concerned is already under 
suspension under orders of the learned 
District Judge. The ad interim order of 
suspension made by the learned Judge is 
cancelled. 
N. Order accordingly. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 551 of 1930 
January 9, 1933 
: Baspat, J. 
LOKNATH TEWARI—DEFENDANT — 
APPRLLANT 
versus E 
JADUNANDAN TEWARIAND OTAERS — 
PLAINTIFES —RESPONDENTS 
Easements Act (V of 1882), s. 18—Infringement of 
public path-—Special damage, whether necessary — 
Village pathway— Proof of special damage, is not neces- 
sary. ie 
H a person alleges that there is a public path 
which has been infringed by the defendant, before 
the plaintiff can maintain an action for the avoid- 
ance of the infringement, special damage must be 
proved. s 
Where it is established that itis more or less a 
vilage pathway wherein the residents on either side 
of tbe'pathway and round about may be considered 
to have a right acquired by long user of passing’ to 
and fro and this right isreferable to a grant or 
agreement onthe part of the zemindar, itis not 
necessary to prove any special damage and the re- 
sidents of the neighourhood can maintain an action 
for the avoidance of the obstruction without: prov- 
ing avy special damage. Evenif a proof of special 
damage were necessasy a very small amount of 
inconvenience would entitle the plaintiff tothe relief 
claimed, gi 
S. C. A. from the decision of Sub-Judge, 
Ghazipur, dated January 22, 1930. 
Mr. A. P. Pandey, for the Appellant.’ 
Mr. G. S. Pathak, for the Respondents. 
Judgment.—This is a defendant's’ ap- 
peal arising out of a suit brouglit by four 
plaintiffs for a declaration that the plaintiffs 
have aright of easement for using the Jane 
indicated by letters Q. A. B.C. D. in the 
plaint map and that certain constructions 
made by the defendant indicated by the 
letters A. B. C. and D. may be demolished, 
The Courts below have decreed the plaint- 


1934 - 
“ifs claim by ordering demolitiomof certain 
constructions north of it in- the- Commis- 
sionér's map. ‘Out of respect for the very 
-able‘arguments which- have been advanced 
beforé me by Mr. Pandey and Mr. Pathak 
‘on behalf of their respective clients, I pro- 
pose: to notice specitically almost all the 
‘points raised by them and to deliver a 
‘fairly detailed judgment. 7 
: "The case as set forward in the plaint 
was tha®the plaintiffs and their: ancestors 
had. been going from their houses to the 
southern and western portions. of their 


village as well asto their fields and groves. 


by-passing through the lane indicated.in 
the sketch map and that loaded bullocks, 
horses and elephants had also been coming 
to and going from the. houses of the plain- 
tiffs through this very passage. They fur- 


ther goon to state that the plaintifis and. 


their, predecesso:s had been using as of 
right the aforesaid passage fur several 
years and had been using it without any 
interruption as a passage for vehicles, 
bullocks, etc., and therefore the plaintiffs 
have aright of easement in respect cf the 
aforesaid passage for everv kind of use, 
and with the exception of this, there is no 
other passage for the use of tlese plaintiffs 
inthis direction. The words used in the 
vernacular are “alli” “rasta” and “rah” 
and there is also the «expression, “ashaish” 
used in the plaint. ` Itis argued: by Mr. 
Pandey that the case set forward in the 
. plaint is a care of the acquisition of aright 
of easement under s. 15 of the Act. It is 
- however argued by Mr.-Pathak on behalf of 
‘the plaintiffs that they did not plead-s. 15 
either in terms or by implication. ` They 
pleaded aright of way based on custom 
and immemorial user and also on implied 
grant. The Courts below have not regard- 
.ed thisright as a right of easement undér 
s.:.15 but have uniformly 
‘ either as a village pathway or asa right 
‘of easernent based on immemorial user. 
“The lower Appellate Court has also relied 
“on gases.which are applicable to the case 
ofa grant or agreement. Nowhere in the 
judgments of the Courts below is there any 
mention of the conditions which are laid 
‘down under s. 15, Ea:ements Act, and I 
-am of the opinion that s. 15 was not 
pleaded and is not applicable to the facts 
‘of the present case. | i 
: We have then got to see what findings 
‘of fact have been arrived at by the Courts 
‘below. ` It-has, been held that the brick 
‘dalan_in“suit made hy’ the defendant isa 


new construction and has not been made on. 


hs 
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dant.. 


spoken of it | 
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any old foundation. It has also been found 
that the land in suit is rasta land and:that 
the plaintiffs used to pass over it’ and used 
it as a way. The lower Appellate 
Courtsays that the evidence -adduced by 
the plaintiffs clearly establishes that the 
lane -in suit was used by them as-a way for 
goingto and from. their houses. and they: 
have acquired `a prescriptive “right: of. 
easement tothe use over such lane and the 
plaintiffscan claim a right. of easement of 
way basedon immemorial user and that 
they have established‘such.:right by the: 
evidence on the record. ‘There cannot be 
the slightest doubt that both: the Courts 
below have regarded the’ evidence pro- 
duced by. the plaintiffs]: as -more -reliable 
than the evidence produced by“ the defen- 
The Court of first instance distinctly - 
says that’ gO ea 
“The plaintiff's evidence is far more reliable than 
the defendant ` on 
The evidence shows that this lane has 
been used as a passage for generations 
and indeed there is on the. record a settle- 
ment map Ex. (1), dated 1879-80 which 
shows the existence of the present way. 
It is thus clear that this way has .been in 
existence for over 50 years. The plaintiffs’ 
evidence also shows that bullock carts and 
loaded animals have been passing by this 
way, and on festive cccasions horses and 
elephants have also been passing by this 
1oute, ‘At the present moment at the spot 
where demdlition has been ordered, accord- 
ing tothe finding of the lower “Appellate 
Court, the way is quite insufficient fora 
man to pass through with load on his 
head. apy 
The case of the plaintiffs therefore falls 
under s. 18, Easements Act, and according 
toa number of cases it is not necessary 
for the plaintiffs to establish any special 
damage under those circumstances. Jn the - 
case of Narain Singh. v. Dal Chand (1), it 
has beenheld that any kind of easement 
recognised by custom of the Provinces - 
would surely fall within the meaning of 
the customary easement. In that case the 
defendant tenants were allowed a right of 
way over the land of the plaintifis zamin- 
dars who had attempted to block the ten- 
ants’ passage and the Full Bench. case.of 
Udit Singh v. Kashi Ram (2), ‘on. 
which great reliance was placed by learned 
Counsel for the appellant before me, was 
also coasidered and held not to have any 
application inasmuch as the case befofe 


(1) 74 Ind Cas 703; A IR 1924 All, 159. 
(2) 14 A 185; A W N 1392, 38. 
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Daniels, J., wasa case of the acquisition of 
aright of easement under s. 18 and not 
a case of an acquisition of a right of ease- 
mënt under s. 15, and’ no question of a 
tenant who is in occupation of land. by 
virtue of a licence from a zamindar ac- 
quiring an easement against the zamindar 
himself. was in contemplation. There are 
several other cases where such an acquisi- 
tion of a customary right of easement has 
been recognised. I may mention the case 
of Partap Singh v. Nand Kishore (3), and 
the case of Chintamani Rao Appasahab v. 
Ramchandra Govind (4). In the latter case 
it was-held that the provisions of s. 15:are 
not exhaustive and prohibitory of other 
modes of acquiring easements and the.Court 


may presume the existence of a grant at- 
In the case . 


some distant period of time. 
before me the existence of sucha grant 
may be presumed and the lower Appellate 
Court has distinctly held that the plaintiffs 
have acquired a right of easement of way 
based on immemorial user. 


“It was also‘contended before mé that the 
plaintiffs weré claiming either a right of 


easement under s. 15 or a right of public- 


path ora right of village pathway. I have Vag having ino capacities, ons ae Ga 


already held that the plaintiffs have not 
been claiming a right of easement under 
s. 15 and throughout the conduct of the 


casein the Courts below nobody under- ` 


stood it’ as a right of easement under s. 15. 
On the point as to whethér the Plaintiffs 


right ‘of village pathwar, the defendant's 


contention is that in either case they have . 


got'tu prove special damage and there is 
no finding by either of the Courts below 
that ‘any special damage was sustained. 
It “is ‘true that the consensus of authérity 
seems to’ be that if a person alleges ‘that 


there is a public path which has been : 


infringed by the defendant, before the 
plaintiff can maintain an action for the 
avoidance of the infringement, special 
damage must be proved. The leading case 
onthe subject is the case of Satku v. 
Ibrahim Aga (5), but a ‘note of disagree- 
mént has been sounded by the Madras 
High Court inthe case of Velan Vakkiri 
Taragan v. Subbayan Samban (6). Even if it 


(3) 113 Ind. Gas.7 9; A IR 1998 All. 591 

(1) 137 Ind. Oas. 881; A I R 1932 Bom, 130; 34 Bom, 
LR 92: 56 B82; Ind. Rul (1932; Bom 347, = 

(5) 2 B 487. 


(6) 49 Ind, Cas. 533 A IR 19,9 Mad. #74: 42M 


afl: 25 ML T 39; 36 ML J 79;'9 L W 208; (1919) M- 


WN 46, 
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' right, and secondly, 


“No. 220 of the record 


were claiming 2 public fight of way or | quite clear that 


be conceded that in the present case tha. 
plaintiffs have got to prove special damage, 
am of the opinion that that specia- 
damage has been established. The plain - 
tiff Kunj Behari, has gone into the witness 


box and has stated that loaded bullocka : 


and carts used to pass by this way, and 
on- occasions of marriage, elephants and 
horses used to take this route, agd it” is. 
clear that at the present moment the way 
is so narrow thateven a man with load on - 
his head will have sme difficulty. The. 
case of Hanuman Prasad v. Raghunath 
Prasad (7), isof some importance, In this - 
case it was held that a right acquired by 
prescription of immediate access 0 
Private property to a public highway is a 
private .right distinct from the right of 
the owner ofthat property to use the high- 
way itself as one member of the public,. . 
and any interference. with such a right of | 
access which prevents a person entitled to 
it from bringing” cart and carriages up 

to his house, also causes particular 

damage entitling him to maintain a suit, . 
The facts in that case are somewhat 

similar to the facts of the Present case and 

the plaintiffs in that case were recorded | 


members of the public inrelation to the . 
as having a particular - 
right in it by virtue of ‘the long user. 
Looking at the Commissioner's map paper - 
it would beconie 
the four plaintiffs have 
their houses.round about this lane towards 
the north and in fact there are the only. 
houses on the eastern side. The lane 
towards the south abuts the pucca road 
from Ghazipur to Ballia. 


Itis however fairly Clear that the present: 
lane cannot be considered a public high- 
way inthe sense in which it is ordinarily 
understood. It is more or less a village 
pathway wherein the residents on either 
side of the pathway and round about may - 
be considered to have a right acquired by.: 
long aser of passing to and fro and this 


. Tight is referable to a grant or agreement 


on the part of the zamindar. In sucha. 
case it is not necessary to prove any. 
spécial damage and the residents of the > 
neighourhood can maintain-an action for 
the avoidance of the obstruction without 
proving any special damage. That seema 
to be the view of the Calcutta High Court 
and the case of Harish Chandra Saha v, 


(7) 82 Ind. Oas, 659;A IR 1924 All. 715; 46 A 573. 
22 A L J 568; L R 5 A 393 Ciy, i : 
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Harish Chandra Chaleravarti -(8) and the 
case of Harish Chandra Saha v. Pran Nath 
(9) may be mentioned. ` The case of Khoda 
Baksh v. Taj-ud-Din (10) relied on by Mr. 
Pandey has. no - application inasmuch as 
that was a case under s. 26,- Limitation 


Act: corresponding tos. 15, Easements Act.” 


Evén if a proot of special damage were 


necessary it- -is clear that a very small: 


amount of * inconvenience would entitle 
thetplaintiff.to the relief claimed and it 
was held ain Ramchandra v. Joti Prasad 
(1) that. if, it becomes necessary for the 
plaintif tomake a detour by reason of the 
obstruction. to the. pathway, | that . consti- 
tutes special damage as would justify the 
plaintiff ingtituting’ a suit for removal of 
the. constructions “and according to the 
findings of ‘the Courts below it is quite clear 


“that tbe path in dispute is the nearest way to the 
plaintiffs’ house and in fact the main way” 


and they will have to make along detour 
if that path i is blocked. b 

There isa finding by both the Courts 
below in order to afford a reasonable 
passage to the plaintiffs the way should 


be: § ‘Karis in ‚width at the point in dis- , 


pute and at ‘the letter Tin the Com- 
migsioner’s map. This isafinding of fact 
and cannot bé challenged in second 
appeal.’ 1 am therefore of the opinion 


that the view taken by the Courts be-. 


low is correct and I dismiss this ap- 

peal with costs. Leave to file an ap- 

“peal by way of Letters Patent is granted. 
Appeal dismissed. 
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Eeo Ind, Cas. 195; A LR 1923 .Cal. 622; 3} O LJ- 
T, 


KES 
(8) 69 Tnd: Cas 910; A IR 1921 Cal, 40°; 


* N 537. 
MOS O,W N 339. 
; (i1 Bla Oss. 808; 33 Á 287; 8A L J19. 


IN 


26 O W 


< ALLAHABAD HIGH COURT E 

Civil Revision Application No. 66 of 1933 

April 20, 1933 
B: ~~ SULAIMAN, C. J. | 
JaNKI_PERSHAD—Appricant » 
i versus 

Babu LEKHRAJ AND OTHERS - 
$ -. OPPOSITE PARTIES 

Civil Procedure Code (Act. V of: 1908), 0. XXI, r. 89 
—Payment of amount specified in proclamation to 
decree-holder within thirty days of sale— Deposit of 
amount equal to 5 per ceni. of purchase money in Court 
—Sale, setting-aside of. 

Order XXI, r. £9, sub-r (4) -(b) entitles the 
judgment- -debtor to deduct the amount which has 
already been received by the decres-holder after the 
date of the proclamation. The rule’ does not: say 
received by the decree-holder up’ to the date of the 
sale. Such a restriction cannot -be put on the scope 
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of the rule.. The question, whether the amourit kas- 
been actually received by the decree-holder, is 
ene of fact. A mere -compromise~ or admis- 
sion-of the decree-holder would not be sufficient. 
lt would be incumbent on the judgment-debtor. to’ 
satisfy the Court that the amount not deposited in 
Court had been actually received by the decree-holder 
within the time fixed. ` 

Where the judgment- debia had paid. ` to, the 
decree-holder the amount specified in the proclama- 
tion and deposited in Court-the amount equal to ‘five 
per cent. of the purchase money within 32 days: 
of the sale: 

Held, that thé sale should be set aside. 
y Umrao Singh (1), distinguished., 


G. R. App. against an order of ne Sub- 
Judge; Bareilly, dated ‘October 2 1932." 

Mr. N. C.Vaish, for the pa 

Mr. P. M: L.’ Verma, for the. Opposite 
Parties. 

Order.—This ‘is an application. in: 
revision by.an ‘auction purchaser. from an. 
appellate order setting aside a sale undér’ 


Nanhelal- 


O. XXI, r. 89, Civil Procedure . Code; “The 
property was sold on June 23, ma and 
an -application under O. XXI, r. 89 was. 


fled où July 22, 1931. Tt. contained the’ 
allegation that on that date he had paid. 
the amount specified in the proclamation of 
sale to the decree-holder; and he deposited 
in Court an amount equal to 5 per cent. of 
the purchase money. The -Jearned Munsif, 


«u held that a satisfaction or adjustment of’. 
- the decree ‘out of Court was insufficient’ 


and accordingly dismissed the application. 
On appeal the leatned Judge has pointed : 
out that ihe ruling*of ‘their Lordships‘ of, 
the Privy Councilin the case of Nanhelal v. 
Umrao Singh (1), ‘laying down ~ that 
satisfaction or adjustment of ithe decree” 
between the decfee-hdlder and the. 
judgment- debtor subsequent io the. sale’ 
is of:no effect and cannot ‘prejudice the' 


. Tights of the auction-purchaser did not apply. 


ia 


to the facts of this case because in this‘case - 


3 
~a 


the judgment-debtor -paid to the decrée-' ; 
_ holder within 30 days from the date ‘of sale, ` 
the amount specified in the proclamation ` f 


of sale. . The learned Judge bas again’ 
repeated his finding and has-held that as’ 
the decree-holder received within 30 days’ 
the amount specified in-the pr oclamation: of © 
sale the application was good. - 

It is quite clear ihat- the: learned: Judge” 
méant to record a definite finding ‘that’ 
there was not-merely an adjustment or’ 
compromise of the decree out of Gourt” 


. between the decree-holder and judgment: `` 


` debtor, but 
(1) 130 Ind. Cas 636; AI R 1931 PC 33:58 LA 50: « 
27:8 L R 95; 14 N L J 28; 53C L J 187; 35. OWN. 


that there- was an actual: 


381; €OML J 423; 33L W 449; (1931) A L J257; 
(1931) MWN 28; 8 O WN 985;. Ind, Ral. (931). 
P, 0.04; 33 Bom, L R #60 (P O) 


Bs ak 


< 


878 
payment of the amount specified in the 
proclamation of sale by the judgment- 
debtor to the decree-holder. 1 may be that 
this finding is based merely on the admis- 
sion of the decree-holder but no objection 
istaken’in’ the grounds of revision that 
there was no legal evidence to support the 
finding. I must therefore -proceed on. the 
assumption: that the judgment- debtor paid 


thé amount:specified in the proclamation. of, 


sale tothe déerée-holder -within thirty days 
of , the. sale and deposited the amount 
required ‘for.payment to the auction- 
purchaser. ‘Order XXI, r.- 89, sub-r. (i) (b) 
requires the judgment-debtor |. 
“to deposit. in Gourt for payment to the decree- 
ibider the amount-specified in the proclamation of 
sale less any amount which may, since the date of 


such proclamation of sale, have-been received by the 


decree-holder”. eos ae | 

. Thisrule therefore entitles the judgmenl- 
debtor to, deduct the amount which has 
already been received by the 
holder after the date of the proclamation. 
The, rule does not say ‘received by the 
decree-holder up to the date of the sale’. 
1 am therefore unable to put any- such 
restriction on the scope 
Obviously, if the amount has been actually 
received’ by the decree-holder within 
30 days, the judgment-debtor need not 
deposit the: amount in Court over ‘again. 
The question whether the amount has been 
actually received by the decree-holder, is 
one of fact. Obviously a mere compromise 
or admission of the decree-holder would not 
be sufficient. It would be incumbent on 
the judgment-debtor to satisfy the Court 
that the amount not deposited in Court had 
been actually received by the decree-holder 
within the time fixed. The case decided 
by their Lordships of the Privy Council is 
certainly distinguishable. In that case the 
application for the setting aside of the 
sale wasone under O. XXI,r. 90 and not 
under O- XXI, r. 89. It was long after the 
expiry of the 30 days that another applica- 
tion was made on the ground that there 
had beenan adjustment between the decree- 
holder and judgment-debtor subsequent to 
the expiry of 30 days from the date of the 
sale. Their Lordships accordingly pointed 
out that such an adjustment was of no 
avail and could not prejudice the auction- 
purchaser, In the present case, on the 
finding of the lower Appellate Court the 
amount was actually received by the decree- 
holder from the judgment-debtor himself 
before the expiry of the period of 30 days. 
It seems to me that there was no defect 
in the application. In any case, even if 


6 pith hes a P 
ŠUĘHADÁKANŤÄ D. JOBINEEKANTA 


decree- , 


of the . rule. 
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the view taken by the lower Appellate’ ~- 
Court were wrong in point of law ‘it/‘would.' 
not be possible to interfere in revision ` 
under s 115, Civil-Procedure Code. The. 
lower Appellate Court had jurisdiction’. © 
to hear the appeal and even, to decide. - 
it wrongiy. The application is ‘dismissed - 
with costs. oe mi SO a ae A 

N. Application dismissed. 


. CALCUTTA HIGH COURT- -— . 
Civil Appeal No. 242 of 1929 -0 "es 
l May 3; 1933 f = 
MUK ERJI AND MALLIK, JJ. - č > 
SUKHADAKANTA BHATTACHARJ YA, 
* —DEFENDANT— APPELLANT 


$ versus ' z 
JOGINEEKANTA BHATTACHARJY 
—PLAINTIFF—RESPONDENT ' : 
Hindu Law —- Dayabhaga family — Mortgage by ' 
managing members —Creiitor, -if can ask for money 
decree against all members as a primary relief— 
Transfer of Property Act (IV of 1889), s. :68— 
Simple mortgagee, if entitled to decree for money 
independently of the mortgage, A 
An implied consent may be presumed in favour 
of the managing members of a Dayabhaga family , 
from the very fact that they were entrusted with | 
the family estate’ by the other mémbers of the! 
family. Consequently, when a debt is contracted - 
by the managing member of a joint family fora 
jointfamily purpose, the joint family and not the 
managing member becomes liable for it, Whena ` 
mortgage is executed by two such managing members, 
itis not open to .the creditor to ask for a money 
decree against all the members of the family asa > 
primary relief. |p. 880, col. 1.) 
A mortgagee in respect of a simple mortgage, in - 


view of the provisions of s. 63, Transfer: of Property 


Act has, no cause of action for a relief in the shape of 
a decree formoney independently of the mortgage 
and apart from his rights as mortgagee. Where none 
ofthe cls. (b), (c) or (d) of that section are satisfied 
he can only sue on his rights ex coniractu upon the 
covenant undercl.(a) and it is not open to him ‘to, 
ignore the mortgage and fall back on the debt. |p. 
88l, col. 2] | x wee ‘ 
A. from original decree of the Third Sub- 
Judge, Mymensiogh, dated May 22, 1929, . 
Messrs. Radhabinode Pal and Premranjan 
Ray Chaudhuri, for the Appellant. | , 
Messrs. Atulchandra Gupta, Ishwar- 
chandra Chakrabarti and Hemendranarayaw 
Bhattacharjya, for the Respondent. 
Judgment.—The common ancestor of the 
parties to this suit was one Kamalakanta. 
He left three sons, from whom ‘three 
branches of the family originated. From 
Ramanikanta, the barha | hishya; ` from 
Durgakanta, the madhyam hishya and‘from 
Anandakanta, the chhota hishya. The 
plaintiff Jogineekanta is theson the of eldest 
son of Durgakanta, whose other three song 


` 


` in‘the fist instance; -for 
_ against all the 


1934 ° 
are not parties to this suit. Defendants 
Nog: land 2 are Udaykanta, and Hriday- 
Kanta, two of the sons of Ramanikanta, 
whose other ‘two.sons Jamineekanta and 
Kumudakenta ate defendants Nos. 3 and 4 
Tespectively.. Defendant No. 5 is the 
grandson: of. Anandakanta by his son 
Saradakanta. The plaintiff's case was as 
follows:—.That, in 1313, madhyam hishya 
Separated in mess from the other two 
branchés, which remained joint; that Sarada- 
kanta, father of defendant No. 9, the then 
head ofthe chhota hishya was the karta 
of the joint family consisting of the said two 
hishyas, but in and from .1317, defendants 
Nos. land 2, Udayakanta and Hridaykanta, 
managed its affairs; that, on Magh 20, 
1317 (=February 3, 1911), defendants Nos. 
l and 2;-as kartas of the said joint family, 
executed a mortgage in favour of the plaint- 
iff and his father for a sum of Rs. 12,000 on 
accounf’ef certain dues and liabilities of 
the ‘family to that extent, for which the 
members of the family stood indebted to 
them; that since then, certain amounts were 
‘paid by the said two defendants from time 
to time on behalf: of the family . and 
4-sum of Rupees ten thousand odd remained 
‘due and that, in the meantime, part of ‘the 
mortgaged properties has been sold away. 
The: plaintiff's’ father having died,. the 
properties left by him ‘devolved -on the 
plaintiff by inheritance... Treating’ the 
amount-due as a joint debt of the . defend- 
ants, the plaintiff instituted this suit praying, 
a- Money ‘decree 


thereof, he prayed for a’ mortgage decree 
against, | the “mortgaged properties ‘with 
the exception of those “that had been sold 
away.) 0} Mah ag ata $ 
- The éontesting defendant was defendant 
No. 5, who alleged that the two "branches 
of the family-were not joint ‘at’’the’. tiie of 
the loan, nor were defendants Nos. Y and 2 


kartas of any such family; that the debt was 


not incuired by the said defendants as 


kartas or for purposes of the joint family or 
for legal necessity, and. that his falher 
Saradakania or his branch was not benefit- 
ed. Hepleaded that ithe suit was the 
outcome of collusion between the plaintiff 
and defendants Nos. 104. It was also 
pleaded that the claim against defendant 
No. 5 was barred by limitation. The’ Sub- 
-ordinate Judge has made a decree in plaint- 
“Ms favour against all the defendants for 
-the amount claimed together with interest 


~ -at 6 per cent. per annum till realization and 


has-ordered that such decree should be a 
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. behalf of the 


defendants: In default . 


‘of a joint family. 
‘sideration, (a) Rs. 5,000 was said to beon 


right in a certain decree 


t 

I sig 
personal decree against defendants Nos. 1 
and 2, and so far as itis against the other 
defendants their shares in the joint properties 
would be liable. a ae 

Defendant No. 5 has’ appealed. As. 
regards the facts found by the Subordinate 
Judge, we think his. findings -arẹ correct. 
He has found thatthe family : was joint at 
the time when the mortgage:wias: executed, ` 
that the madhyam hishya separatéd from the 
other two branches in'1313;*:but-the pro- - 
perties of the three branches remained joint : 
till 1334, that the debt. was -the-debt of the 
joint family -consisting -of ‘sthe-:said two - 
branches, i. e., the: barka hishy@ and the 
Chhota hishya, that it was “incurred for 
family purposes’ and for legal necessity and 
was ratified and acquiesced in byt all the 
defendants, that the mortgage was executed 
by defendants Nos. 1 and 2? at atime when 
they were in charge of the affairs of the 


“said joint family and that the -transaction 


benefited the entire family including defend- 


‘ant No. 5's father and ` his ‘branch. The 


Subordinate Judge has arrived at the 
aforesaid conclusion upon a most elaborate 
and extensive discussion of the materials 
on the record. On an examination of those 
materials and for reasons which he has 
given and which we see no necessity io 
repeat, we think we must uphold those ¢on- 
clusions. - The arguments addressed to. us on 
appellant have not shaken those 
conclusions in the least. If the findings stand ; 
as-in our judgment they must, the ques- 
tion of limitation also does not arise. - 


quires serious consideratién is whether it 
is competent for the plaintiff to obtain a 
decree ‘of the character which has been 
made in his favour: For thisa careful ana- 
lysis of the mortgage bond is necessary. 

1. Uday and Hriday purported to exe- 


. The question which, in our judgment, re- 


‘cute the bond in their individual and per- 


sonal capacity and not as kartas nor members 
2. As regards con- 


two heads, Rs: 1,250 being the con- 
sideration for the sale of the mortgagee’s 

i and in the pro- 
perty described in Sch. J; and Rs, 3,750 
as nazar for amirash settlement of their 
rights in the property described in Sch. I; 
and (d) Rs. 8,000 being due, as the price 
of ‘certain decrees and bond. It was ‘said 
that out of the aforesaid amount of Ps. 5,000 
and Rs. 8,000, 7. e., Rs. 13,000, Rs. 1,600 was: 
to go in discharge of a liability’ of ihe 
mortgagees under adecree. The balance 
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Rs. 12,000 was the consideration for the mort- 
gage bond. ` | i 

“3. - The bond was executed on Magh “0, 
1317 (February 3, 1911). As regards date 
of payment it was stipulated : 

_ “We shall- pay off the ` entire amount, including 
interest, within themonth of Chaitra, 1318.” 

4. As regards security, ib was said : 

“As security for payment of the principal and 
interest, we. mortgage -our absolute rightin the 
4 acnas out of the 16 annas of the property of Sch I. 
below, end- our mirash right under you Rebatikanta - 
Bhastacharjya (plaintiff's father) in the 1 anna 
6 gandas 2 karha 2 kranti share out of 16 annas 
of the properties of Sch’ II below, and the- absolute 
right of me Hridaykanta Bhattacharjya in the prop- 
ertiesof Sch IlI below.” > sês ‘ 

. 5. It was also stipulated thus : 

‘If’ even by the sale of our interest in the prop- 
erties of the schedules below the entire amount due 
to, you be, not realised, then you will be competent 
to recover the amount due to you by the attachment 


and auction sale of cur cther movable and im- , 
: . and by the arrest of our 


s.-166 -and Raghunandan 5,-ss. 33 -to 36, 
referred to in Mayne’s Hindu Law, para. 333). 
It- is true thatthe present family is not a 
joint Hindu family strictly so-called, nor 
were the. defeddants Nos. 1 and 2 strictly 


speaking . kartas thereof, - nor again are the’: 


other defendants, who are sought to be 
made: liable for the debt, persons in the 
position of sons in a Mitakshara family 
wita reference to a debt contracted by a 
father in such a family. But, upon the . 
‘findings of the Subordinate Judge, which 
we have affirmed,the said two defendants 
were managing members of a Dayabhaga 
family; in whose favour an implied consent 
may be presumed. from the very fact that 
they were entrusted with the management 
of the family estate by the other members 
of the’ family: Miller v. Runga Nath (1). 
Ard the proposition is well settled that, 
when the debt is contracted by the manag- 
ing member of a joint family for a joint 
family purpose, the joint family and not 
the- managing member’ becomes liable for 
it: Dwarka Nath v. Bungshi Chandra (2). 
*The: findings in this éase gomuch further 
and are ‘to the effect that all the members 

(© 12 0389 ` i A a 

(219 O W N 879. pae f 
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have been benefited -by the transaction.. | 


(531. 


-consideration it deserves, 


, _ 6 
LR 
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There can therefore be no question that. 


upon 
the Hindu Law in particular, all of them 
are liable for the debt. 


all’ general principles, and under. 


The real question : 


is what. is the remedy of the creditor, the - 


plaintif? - 
The case has got some facts 


é se gio I 
of itsown, , 


But before referring to them, I propose to - 
deal with a general question, which is of , 


some importance, namely, wheth@r, „when a. . 


mortgage of this character has been execu- - 
ted by two of the members, it,is open to , 
the creditor to ask for a money, decree , 


against all, asthe plaintiff has asked for, 
as the primary relief in the. case. 
been argued that, on principle, there is no 
distinction between. this case and that of a 
karia of a joint undivided Hindu family, 
who borrows money on a promissory note 


It has 


= 


for the purposes of the family or for meet- .. 


it-has seldom been doubted that the eredi- 


“ing family necessities, in which latter case, , 


tor cah recover the ‘money from..all the : 


were not all parties tothe notes |see e.g., 


‘members ofthe joint family, although they. . 


. Baisnab Chandra De v.. Ramdhan Dhor (3),.. 
Hari Mohan G' ose v. Sourendra Nath Mitter , ` 


(4), Krishna Ayyar v. Krishnasami Ayyar , 


And it is said that 


f at between a ; 
creditor on a simple bond and’a creditor , ; 
on a mortgage bond, there is LO apprecia- - ` 


ble difference, and ‘yet, in the case ofthe © 


former itis almost an erdinary incident for ` - 


him to get relief against all the members , 


of asimple bond or of a promissory note, 


; of the family. of the debtor.. In the.case, 


the suit, if based, upon the debt, can end Me 


in a decree against persons not parties to | 
‘the bond or the promissory nole, if their . 


liability for the debt can be established. ; 


'TLe distinction. between- a suit on the pro- 
“missory note and a. suit upon 
‘has been c'early pointed out in Vithalrao 


Seshgirao’v. -Vithalrao Sondekar (6). The 


‘question therefore plainly ‘is. whether a 


mortgagee is entitled'to sue upon the debt 
ignoring the mortgage. 

We have not been referred to any au- 
thority cre way or the, other directly bearing 
upon the question. But, giving it all the 
we have come. 
to the conclusion that the question must- 


the-debt - 


be answered in the negative. It is true. < 


that a creditor, who -takes a security in 


(3)11 0 W N 139., . 
(4) 88 Ind. Cas. 1025; AIR 1925 Oal. 1153; 410 L. 


535. 
(5) 23M9 


Ta ind Cas. 242; A I R.1923 Bom, 244; 25 Bome“ ` 


_ Asad 
the shape of a mortgage, cannot be re- 
garded as having forgone such rights as 
a creditor has under the general law. 
But it seems. sufficiently clear, from the 
provisions of the Transfer of Property Act, 
that these general rights - are. to some 
extent abrogated “by that Act. For in- 
Fstance, his- right to ask fur a money decree 
is very much restricted by the provisions 
of s.68 of he Act, and it-is perfectly 
clear therefrom that an action for debt 
is not the usual remedy of a mortgagee in 
India: : 
“A simple mortgage such as the one we have 
* before us) consists of two parts; covenant on the 
part of the mortgafor to pay the debt, and an agree- 
ment empowering the mortgagee to realise his money 
out of the property pledged to him. The pledgee 
inust ordinarily-obtain a decree directing a sale in 
- order. to make his security available, ln the case of 
a simple. mortgage therefore the mortgagee has, 
generally speaking, on the default of the debtor, a 
two-fold cause of action; one arising out of the breach 
of the.covenant to repay -and the other arising out 
of the bypothécation’ and hecan sue the mortgagor 
on both the causes of action in one suit; Sir Rash 
behary Ghose.on Mortgage, Edn. 4, Vol. !, pp. 76 to 77." 
“ But the mortgagee is not bound to sue 
for both the remedies simultaneously: as 
‘notwithstanding ‘O. II, r. 2, Civil Procedure 
‘Code, he may bring his action on the 
‘covenant ‘first and then sue for the sale 
of the mortgaged property (O. XXXIV, 
r. 14, Civil Procedure Code.), Clause (a), 
8. 68 gives‘him the right ex contractu; cl. 
‘(b) “gives him the right which the Courts 
have long recognized onequitable grounds, 
because his security is lost or rendered 
‘insufficient, due to` nobody's fault, in 
whieh case the loss must fall on tae owner 
‘and <cls."(c) and (d) make the owner 
liable ex delicto. In the case of a simple 
mortgage it is not necessary that the 
-mortgagor should promise to pay, and all 
that is required is that he must bind him- 


self to’ pay, butit is not necessary, that ‘he. 


“ “should: expressly do so. As 
their Lordships of the 
mittee : i 

“A loan prima facie involves a personal liability; 
such liability is not displaced by the mere fact that 
security is given. for the repayment of the loan with 
interest, but the nature and terms of 


observed by 
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ed and the 


Judicial “Com- > 


: „ bu I the’security ~ 
may négative “any- personal liability on the-part of ` 
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sale of the hypothecated properties the 
mortgagee would be able to sell other prop- 
erties of the mortgagor, does not imply 
that the personal remedy is to be postponed 
to that against the mortgaged properties, 
But a mortgagee in-respect of a simple 
mortgage, in view of the provisions of 
s. 68, ‘Transfer of Property Act, has in our 
opinion, no cause of action for a relief in the. 
shape of a decree for money independently 
of the mortgage and apart from his rights: 
as mortgagee. Where none of the cis, (b); , 
(c) or (d) of that section are satisfied, he 
can only sue on his rights ex contractu 
upon the covenant under cl. (a) andit is 
not open to him to ignore the mortgage and 
fall back on the debt. ae 
So far’as the present case is concerned, 


thereis a further difficulty in the plaint- 


iff's way. No cash money was advanc- 
consideration money of 
Rs. 12,000 was made up of the items al- 
ready stated. Ifthe debt was tobe sued 
upon, it was the different items in respect 


‘of which the liability was to be pleaded 
“and proved, and the mortgage could only 


be pleaded as evidence of admission or 
acknowledgment of the said liability. The 
plaint has not been framed in that way. 
On the plaint, as framed, the suit could. 
not possibly be treated as a suit for 


‘recovery’ of the said items.’ The plaintiff 


could undoubtedly sue upon the’ personal. 
covenant in the mortgage bond. His case 
as to the security being impaired or lost, 
has not been. made out; but the covenant 
nevertheless is there. On that basis, he. 
could get a money decree against defend- 
ants Nos. 1 and 2 only. That however is 
not the relief that he wants. On the facts 
found, however, there is nothing to prevent 
him from obtaining such reliefs as the 
law entitled him to as a mortgagee. The 
decree passed by the Court below: will 
be set asidé and the usual preliminary 
decree for sale in respect of the mortgaged 
properties will now be passed against 
defendants Nos. 1 and 2. . 

Tf eventually the proceeds of the sale are 
not sufficient for realization of the decretal 


amount, the plaintiff will have to apply for 
-a decree for the balance -and such a decree 
. will also be available to him. The proper 
-time for plaintiff to.rely upon the findings 
of fact arrived at up to the present stage, 
io which reference has already been 
made, will be when the question of a 
personal decree under O. XXXIV, r. 6, will 
have to be considered. The question wili then 
‘arise whether, upon’ the footing of the 


_» the borrower; Ram Narayan Singh ~v.- Adhindra 
D. Nath ~E Poe ee 
-> And.as held in the case of Benoy Krishna 
- Deb .v. Deberidra Kishore Nandy (8), a 
: stipulation | such as we havein this inort- 
gage, that if the debt benot’paid off by.the - 
(7) 38 Ind. Cas 932; A IR 1916 .P C 119; 441A 
87: 44 O 388; 21M LT 12; 15 A L. J 101; (1917) 
M W N94; 32M LJ 39; 29 OL J 121; 210 W N 383; 
19 Bom. L R 194 (P ©). a e í 
- (8) Ind, Cas. 660; 15 OWN-722. = Bvt 
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unrealized balance being a partnership- 
debt, the plaintiff will not get a money 
decree for the same not only against de- 
fendants Nos. 1 and 2, but also against 
she other defendants upon the principles 
underlying the decisions in Kishun Pershad 
Chowdhry v. Tipan Pershad Singh (9) and 
Kandasami Goundan v. Kuppu Mooppan 
{10}, and whether, upon the footing of the 
balance being a partnership- debt, a decree 
would not be available to the plaintiff 
‘against. all- the defendants, the joint 
property being primarily liable and the 
separate property only in case it proved 
‘insufficent. This, however, is a matter on 
which we do not feel called upon to express 
any opinion at this stage. | 

The appeal is allowed, ‘the decree of 
‘the Court below is set aside and a decree es 
indicated above is’ ordered to be passed 
with costs in the Court below against de- 
“fendants Nos, land 2 and with no order 
for costs in respect of the other defendante. 
As regards the appeal, the appellant will 
-get his costs from: the plaintiff-respondent. 
Defendants Nos. 1 and 2 will have six 
months frm May 3 1933, to-make the 
payment of the decretal amount. 


Appeal allowed. 
(9) 24.0 735; 5 O.L J 569; 11 CW N 613. 
(10) 55 Ind. Cas, 320; A 1 R 1920 Mad. 479; 43M 
421; 38 M L.J 203; 11 LW 22); (1920) MW N 181; 
<7 MLT 96. 
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AND OTHERS ~ DEFENDANT3— RÉSPONDENTS 
Limitation Act (IX of 1908), Sch, I, + Art. 142— 

Applicability of ~Sale— Possession— Absence of evi- 
dence asto person in possession — Possession of owner 
— Presumption. 
. Article 142 of the Limitation Act relates to a suit 
for possession ofan immovable property when the 
laintifi while in possession of the property hes 
een dispossessed or hae discontinued the possession ; 
such a suit must be brought within twelve years of 
the date of the dispossession or ‘discontinuance Te. 
882, col, 2.) 
sold on August 27, “1915, ‘certain property to 
B's father who died in July, 1918. 
at the time and soon after the sale, A and the other 
defendants took forcible possession of the property. 
B instituted a suit on- August 29, 1927: 
Held, that the suit was not barred as in the absence 
of ‘evidence to prove possession from 1915 to 1918, 


the presumption that the owner was in possession. 


ed and it should be taken as proved ‘that’ B's 
jabr min, Ce om 1915 to'lg91s. ‘~ - 


KRISHNAJI V. MADRUSA- : 


“B was amipor. 


14916. 
S. C. A. from the decision of the District 

Judge at Bijapur, in Appeal No. 169 of 1928 

confirming the decree passed by the Joint 


Subordinate Judge at Bijapur, in Civil Suit. 
NG ngi of 1927. 


G. P. Murdeshwar, for the Appel- 

ae 

Mr. Ramnath Shivlal, for the Respon- > 
dents. 


Judgment. —This appeal agises ‘out of a 
suit for the possession ofsurvey Nos. cb 
and 57. The argument has taken s.me 
time as it depends’ upon the question whe- 
ther there is any evidence for the findings 
of the lower Courts. But the facts are not 
many, and may be shortly. stated. 

There is, first, a preliminary point, ihat' 
with regard to survey No. 57, there has 
been no notice issued by this Court of an 
appeal having been admitted, and the 
question has been raised béfore me whether 
an appeal can be admitted only as to part 
of the contentions of the-parties.- I shall 
deal with this matter after I deal with 
survey No. 55 which depends, on the meils 
of the case. 

The last undisputed owner of survey No. 
55 wasone Shankarsa. He “died in.1915. 
Itis not disputed „that on November 3, 
| 1909, Shankarsa made a. gift of the proper ty 
to his maternal nephew Madhusa, (who is 
defendant No. l-in the suit), and that 
‘Madhusa sold it on August 27, 1915, to` 
„the plaintiffs’ father, who died in 1918, 
‘The question is whether the plaintiffs have 
a subsisting title in the property in which 
the title is proved to have dévolved upon 
him through the sale-deed ‘of August 27, 
1915, the deed of gift; dated November 3, 
1909, and ultimately by succession from 
hisfather. Both the lower Courts have held 
that the suit is barred under Art. 142 of the 
Indian Limitation Act. 

Article 142 of the Indian Limitation Act | 
_Telates toa suit for possession of an ima” 

movable property when -the plaintiff ‘while 
in the possession of the property has been 
dispossessed or has discontinued the posses- 
sion; sucha suit must be brought. within 
twelve years of the date of the dispossession 
or discontinuance., 

Both the Courtshave, therefore, rightly’ 
held that the plaintiffs must prove possess 
sion within twelve years of the suit. .. 

A part from-the question of onus with 
which I shall deal presently, the evidence 
as regards the possession of the property 
consists, on the part of the- plaintiffs of..a 
witness, Ex. 78, who stated that defendant- 
No] that is the donee under the gift of 


4 


-y tothe evidence of this witness. 


` 


1934 
November. 3, 1909, was staying with 
‘Sbankarea, while Shankarsa was ill, for'a 
year or ayear and a half before his death: 
and that ‘for tivo years and.a half afterthe 
death of Shankarsa, defendant No.1 was 
staying--in his house. The Court of first 
-instance did not attach much importance 
But the 
lower Appellate Court, béing misled by a 
‘clerical ,.e@gor. apparently read -this evi- 
“dence as referring to the possession of 
“defendant No. 4 and not defendant No. l; 
“and, so reading, it said:—“It is proved that 
-after the death of Shankarsa, defendant 


No.4 was in possession; vide statement of: 


,Gyanaba, Ex, 78.” Mr. Murdeshwar for 
the appellant ‘very -fairly did not press 
that the. learned Judge must be taken as 
having accepted the deposition of the witness 
or that-defendant No. 1 must, therefore,’ be 
considered to have been held to have been 
‘In possession ; but he*pressed his case only 
to. this extent that the learned Judge, being 
“under. some misapprehension as to the effect 
«of: the: deposition, it cannot be taken that 
: defendant No, 4 was in possession. He 
“also relied ` in this connection upon the 
decision in: Govind v. Vithal (1),.that. if 
“the -lower Appellate .Court misconceive the 
evidence in the case, it may be a ground for 


+ 


.. Imterference in-second appeal. 


aa 


+, This, isthe. only evidence.in regard to 
-possession on which the plaintiffs can rely, 
:—bearing.the : evidence, to which I shall 
refer later, - from the presumption that the 
‘possession must be taken to be. where the 
title is. © >. N 
“On. the other hand, it is not contended on 
-behalf of the defendants.that there is any 
-evidence of possession on their part. The 
‘learned: Judge does, no doubt, refer to two 
-pieces of evidence as proving the possession 
on the part of the defendants. First, he 
~ Tefers to Ex. 4, which isthe Municipal 
.register of property. Exhibit 4 is dated 
either September 14, 1926, or November 
15, 1927." So far as survéy’ No. 55 is con- 
cerned, it states that’ defendant No. 6 is 
the owoer; and’ in the column “owner's 
name’’.the. name of defendant No.. 6 is 
‘mentioned. Then under the column “nature 
Jand, origin:-of title” it is stated By, right 
of purchase, ..Sale -by:.the 4th defendant 
‘on May 31, -1915." -Defendant - No. 6 in 
his written statement denies all knowledge 
‘about the subject-matter of the stit- The 
‘learned Judge has referred to deféndant 
No. 6's written statement in someéivhat 
~inaccurate terms. Then the entry‘in'Ex.4 
(1) 20B53:. 00 a os 
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also refers to survey Nos. 56 and-57, and 
Tefers to them as ancestral property; which 
is contradictory of the findings of both the 
Courts, in regard to survey No. 07: Survey 
No. 56 not being the’ subject-matter of the 
suit, there is no evidence on the point. It 
is not claimed that these entries aré such 
entries as must be considered to be records 
of rights. They are entries in the Muni- 
cipal records. Ineed- go no further than 
the facis to which I have referred for 
proceeding on the basis that these entries 
are not of much value on the question-of 
‘possession: and, indeed the learned ` Ad- 
vocate for the respondents did not claim 
that they furnished any evidence on the 
question of possession. But the whole 
argument proceeded on the hasis that it 
may: be taken that there is no evidence 
one way or the other, exceptthe evidence 
in Ex.°78, such as itis, and the presump- 
tion- that possession follows title. © 
That title ordinarily carries with it) a 
presumption of possession has ‘been: laid 
down in Mahammad Saheb v. Tilokchand.(2); 
Rani Hemanta v, Maharaja Jagadindra (3), 
Runjeet Ram Panday v, Gobardhan : Ram 
Panday (4), Ramanathan Chettiar v: Laksh- 
manan Chettiar (5), and Madan Mohan Singh 
‘V. Braj.Behari.Lal (6). This is the con: 
ava of s. 110 of the Indian. Evidence 
ct, : ‘ 2. Wes og 
Thelearned Advocate for the respondénts‘ 
stated his. points, with reference to these 
cases under two heads:—First, that under 
Art, 142, the. Privy Couacil-have laid down 
in Dharani Kanta Lahiri. v. Garbar Ali 
Khan (7) that the plaintiff in such a 
case must affirmatively prove dispossession 
within twelve years; and-it. is for him to 
prove the date of the dispossession or 
discontinuance of his possession,—from 
which it follows that he must prove prior 
possession. The answer to that is; that the 
plaintiff does prove possession’ by the pre~- 
sumption arising from his title: in ‘the 
Privy Council case which -is relied upon 
“the plaintiffs failed to prove a title, against 
the defendants” (p.100*),. 2° Da 0s 
(2) 66 Iad ‘Cas. 761; 45 {B 920; 24B3m. L R 373; 
AT R1922 Bom, 2137 : ao Tan Fe ani : 
(3) 8 Bom “L RJJ ste Sas 
(4) 20 WR.25 at p. 30(P 0:7 2 - E 
(9) -133 Ind. Cas -9; 3t M 622 at p. 628; 3}. W 
Tk, GLM L3 224, Ind? Rul (1931) Mad. 697; A D R 
WL Mad 65L OO ai EAE A 
gee rind, Oas, 717; 5 P L-J -59 1RL r 
J. Tay S i e 
(7) 18 Jad Oas. 17; 25 M LJ 95; .13.M.L T 185; 
(1913) M.W N-i57; 17 "0 WN 339; 17 O 14.927: 15. 
Bom. L R445 (P O. > oOo LG 
- *Page of goth J. Bk. i 
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The point is made very clear in the judg- 
hment of Chief Justice Blackburne in 
*M’Donnell v. M’Kinty (8) entirely con- 
curred in by Baron Parke, and the Court 
of Exchequer in Smith v. Lloyd (9), to 
which I will presently refer more fully. 
These cases are cited in Madan Mohan 
Singh v. Braj Bihari Lal (6).. There, too, 
ue defendant’s argument was that (p. 
593%) — 
‘as the plaintiffs’ suit was based on their allegation 
of prior possession lost by dispossession, it fell 
° clearly within the scope of Art. 14%, and thet 
consequently it was forthe plaintiffs to prove not 
only their title tothe land, but their subsisting 
title on the date on which they instituted the 
suit; in other words, it was obligatory on the plaint- 


ifs to prove that they were in possession within 
twelve years of the suit.” 


And Das, J.'s short answer to the argu- 
ment is (p. 5934): — 
“ The starting point for limitation under Art. 142, 


is the date of dispossession or discontinuance; not the 
date when the plaintiff ceases to occupy the land.” 


The parallel between that case and the 
present case js extremely close: The learn- 
ed Judges of the Paina High Court have 
dealt with the argument that there was dis- 
continuance of possession (in the case before 
them) as scon as the person ceased to 
occupy the land.. In that respect, the pre- 
sent case js stronger. There is no evidence 
here that the person entitled to occupy the 
land ceased to occupy ‘it. There is no evi- 

_dence.as to cessation of possession. Had 
the defendants proved that the plaintiff 
_ or. the person entitled to possession was-no 
more in possession, the position might 
have been different. But I need not- con- 
sider such a case. oie 

There might be several aspects that the 
case might take. The aspect taken ‘by the 
present case is that we have no proof as to 
whether the.real owners were in possession 
or whether somebody else was in possession, 

- or whether anybody at all was.in possession. 
With this distinction in mind I proceed to 
the quotation from the decision on which the 
learned Judges of the Patna High Court 
rely. That decision deals with 3 & 4-Will 
IV, c. 27, s: 2, which enacts that— 


“.. mo Person shall.. bring an Action to recover any - 


Land...but within Twenty Years next after the right 
accrued" 


and 8. 3, which enacts that—. 


“...when the Person claiming'such Land.:., shall, in 
respect of the.Estate or interest claimed, have been 


in Possession of such land,.. end shall, while entitled - 
thereto, have been dispossessed, or have discontinued , 


(8) (1£47) 10 Tr, L R51. - ` 
(9)- (1854) 23 L JEx. 194; 9 Ex. 562; 2 CLR 
lun; 2 W R271; 156" E E z240 96 RRe37. 
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such Possession , then such Right shall be deemed 
to have first accrued at the time of such Disposséssion 


or Discontinuance of Possession " : : 
Article 142, exactly corresponds to these 
sections. It was said by Blackburne, GC: J.. 
in M'Donnell v. M'Kinty (8), (p. 526)*:—. : 
“The word ‘discontinuance’ I understand -to 
mean an abandonment of possession by one person, :, 
followed by. the actual possession of .another person. 
This, 1 think, must be its meaning: for if no. one 
succeed -to the possession vacated or e@andoned, ilere 
could be no one in whose favour or for whose . pro- 
tection the Act could operate. To constitute-; dis- 
continuance, there must be both dereliction by , the 
pereon who hes the right, and actual possession, whé- 
ther adverse or not, to be-protected....In cobfirmation 
- of these remarks, | may:here-refer to all the author- 
ities which have been cited, and which -prove,. if 
proof’ wes required, that actual possession is the 
object of the statute, and that to apply its -provisions 
to any other case would be to violate its. plain mean- 
ing and policy.” ~ ‘3 eee 
Then Baron Parke’s words ‘délivéring’ the 
judgment of himself, Pollock, C. B. -and 
Alderson and Martin, BB. in Smith: v. Lloyd 
(9, are (p. 194): — - j eee 
“We bave not thé slightest doubt that the title’ of 
tbe grantees of, the mines is not barred in this: case 
under the 3 & 4 Will. 4, c 27,8. 3 for we are clearly 
‘of opinion that that statute applies not to cagea of 
want of actual possession by the plaintiff, but to 
cases where he -has been! out of it, and’: another in 
possession for the prescribed |time:...we -. entirely 
concur in the judgment.,of Chief Justice Blackburne 
in M’Donnel v. M'Kinty (8), and the principle upon 
which that decision is founded.” - > > ~, mo 
This was said in a case where the question , 
arose on these facts (p. 194)t:— ee os 
“.. a. century ago, the Owners of the fèe simple of 
a close, with a stratum-of coal and other ‘minerals 
under it, conveyed the surface.to one under-whom 
the plaintiff ‘claims, reserving the minerals and a 
right of entry to get them to another under whom the 
-defendant claims.” + . ~ - eo T 3 
The question that-arose was whether:-the 
right of entry was barred by simple -non- 
user for more than forty years, no- other 
person having worked or been in possession 
ofthe mines. .. .,.. .. 0... 
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There isin the case before mel no “evi-- 
dence as to who was in possession; — whether 
the owner or some third party, or no-oné at 
‘all. The presumption from ownérship: is 
‘that the owner is In’ possession ; and, there- 
‘fore, the only evidence in this case ‘is that 

e owner was in possession. -That posses- 
‘sion continued ~till there was “‘abandon-: 
ment of possession followed by the actual 
‘possession of another person.” The posses- 
‘sion of the plaintiffs or their‘ predecessor- 
‘in-title by reason of the presumption must 

“be taken to have been from 1915 tô'1918, 
and it was then for the.défendants to prove 
Ir. L R| Ed ; 
LJ Ex.—[#d] ji 
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that that possession of the plaintifis was 
lost,—that the plaintiffs discontinued posses- 
gion. 

For these reasons, it seems to me, that on 
the evidence it must be taken to have been 
proved that the plaintiffs were in possession 
till the time of their father’s death in 1918. 
It is.not proved that there was any. dis- 
. continuance of. possession on their part or 


-on the part of their predecessor-in-title, 


prior to «1918. From” sometime after 
1918 the plaintiffs admit in the plaint 
that they were not in possession. It should, 
therefore, have been-held that the'suit was 
“not barred by limitation. The appeal will 
`, consequently be allowed with costs through- 
-out as ‘far as survey No. 55, is concerned. 
The `- preliminary objection to which I 
“sveferred has’ reference to survey No. 57. 
The position is this. The learned Advocate 
for the respondent admits that Mahammad 
“Saheb v. Tilokchand (2), applies to survey 
“No.57, inasmuch as it was an open site: 
“he seeks to distinguish Mahammad Saheb’s 
. case (2), from being applicable to survey 
Pog. 5o,. inasmuch as in survey No. 55 


~ there.is-a house whereas survey No. 57 is an 
“ opén.sité :-his argument is, that cases like 


: Mahammad Saheb v. Tilokchand (2), Pama- 


: nathan Chettiar v. Lakshmanan Chettiar (5) 


“and Madan: Mohan Singh v. Baraj Behari 
„Lal (6); apply only to open sites, -such as 


. survey No. 57, but not to such a site as 


survey No. 55, which contains a house. 

aSo that in regard:to survey No. 57, practi- 
< cally it is not contested that the decision 
“under appeal: is.erroneous. 


- The point then’ is. ‘whether ` having regard 
to the- order admitting; the appeal this 


: appeal must be laken to be restricted to 
. Peedi No. 55, or whether there is an appeal 


‘dn regard to both the survey Nos. 55 and 97. 
-Under. r. 3 of the:Appellate Side Rules, 
p. 9, I refer the questions whether it is 


competent to a Court of Appeal under. 


.O. XLT, rr..11 and 12, of the Civil Proce- 
, dure Code, to restrict an appeal to some 


: * specified g ground i in “admitting the appeal, 
- and whether if an appeal is admitted the 
_ whole appeal and not only any selected part 


“lof the. appeal is open’ to discussion. -The 
. first. question was ‘considered. in Lukhi 
Narain Serowgy .. v. Sri Ram Chandra 
Bhuiya (10), and answered in the negative, 

On the decision of these quesiions by a 
Divisioa or other Bencli.as the Chief Justice 
might direct, “the. „natter will be again 


49 Ir Ind; Oss. “gig: ‘150 W N92; 14 oO LJ. 
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placed before me for final orders in respect 
of the appeal. 

The learned Advocates have very properly 
consented to this course being adopted 
for the purpose of a final decision being 
speedily arrived at. 

“After the decision of the Full Bench (See 
below) the matter came before Tyabji, J. 
on August 18, 1933, for final orders, and his 
Lordship delivered the following judg- 
ment. 

Tyabji; J. —In accordance with the deci- 
sion of the Full Bench, the whole ‘of ‘this 
appeal is allowed with costs throughout. 
Barlee, J.’s order cannot be construed as a 
dismissal of that part of the appeal which 
referred to survey No. 57 in respect of which 


. no novice was issued. 


Ne Appeal allowed. 


——— ee 


BOMBAY HIGH COURT - 
Full Bench 
“Second Civil Appeal No. 579 of 1930 
August 17,1933 | 
Beaumont, C. J. , Trait AND 


N. J. Wanita, JJ. . 
KRISHNAJI SHRINIVAS JALVADI— 
spies 


MADHUSA APPANSA LADABA— 


RESPONDENT : 
Civil Procedure Code (Act V of 1908), O. XLI, 
. U—Appeal —Admission in part, if proper —Res- 
triction of grounds of appeal in admitted appeal— 
Legality of—Practice. 

If an appeal is severable, itis aes to the Judge, 
hearing the appeal under O. XLI, r 11, Oivil Pro- 
cedure Oode to dismiss it in part and allow it in 
part. But it is not open to a Judge hearing an 
appeal under r llof O XLI to admit it and at the 
same time to restrict the grounds on which the 
appealisto be heard Lukhi Narain Serowgy v. 
Sri Ram Chandra Bhuiya (1) and Janaki Nath Hore 
v. Prabhasini Dasee (2), followed. | 

S. C. A. from a decision of the District 
Judge, at Bijapur, in Appeal No. 169 of 
1928, confirming.the decree passed by the 
Joint Subordinate Judge, at Bijapur, in 
Civil Suit No. 369 of 1927. 

Mr. G. P. Murdeshwar, for the Appellant. 

Mr. Ramnath Shivlal, for the Respondent, 


Beaumont, C. J.—This case has been ree 
ferred tous by Mr. Justice Tyabji* in order 
to determine what the effect was of an order 
made by Mr. Justice Barlee on the hearing 
of an appeal- under r. llof O. XLI, Civil 
Procedure Code. The appeal related to two 
survey numbers and Mr. Justice Barlee's 
order was that notice should issue as to one 

*See 149 Ind. Uas. 882, —[Ed.] - E TN 
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of the survey numbers but he 
nothing about the other survey number. 

Mr. Murdeshwar for the appellants con- 
tends that itis not open to the Court on 
hearing an appeal underr. ll of O. XLI, 
to deal with the appeal piece-meal. He says 
that it must either be admitted or dismissed. - 
We have inquired as to the practice 
which exists in this Court and we under- 
stand thatit has been the practice in hear- 
ing. appeals under r. 11 of O.XLI, Civil 
Procedure Code, at times to admit an ‘appeal | 
in part only and at 
grounds on which an appeal. is admitted 
but the legality of the practice has not 
been considered.. We are not prepared to 
go quite as far as Mr. Murdeshwar and to 
hold that an appeal must be admitted in 
whole or rejected in whole. It seems to 
usthat if an appeal_is severable it is open 
to the Judge hearing the appeal under 
T. 11 to dismiss it in part andadmit it in 
part. just asat; the final hearing the Court 
may dismiss the appeal in part-and allow 
it in pait. For instance if an appeal 
relates to two survey numbers which are 
held under distinct titles we do not see 
any objection to the Court dismissing the 
appeal as to one ofthe survey numbers, 
and directing notice to issue as to the 
other survey number. Bui we agree with 
the views of the Calcutta High Court ex- 
pressed in Lukhi Narain Serowgy v. Sri 
Ram Chandra Bhuiya (l)and Janaki Nath 
Hore v Prabhasini Dasee (2) that’ it is not 
open to a Judge hearing an appeal under 
r. ll of O. XLI to admit. it and, at the 
same time to restrict the grounds on which 
the appealisto be heard. For instance 
if a. defendant appeals and challenges . the 
title of the plaintiff decreedin the lower 
Court (a) under tke Indian Limitation Act, 
and (b) under the Indian Registration’ Act 
the Judge may possibly think that there 
is nothing in the one point but something 
in the other. But i in our opinion if he admits 
the appeal, “he is not entitled to direct that 
it is.tobe argued: only onthe question of 
limitation or only on the question ‘of regis- 
- tration’ and thatthe other point is not to 
-be argued; We can .see no justification 
in rr.. 11 and 12 of O. XLI for any such order 
as that.- 

In the present case Mr. Justice Barlee did 
‘not. dismiss the appeal as to one survey num- 
‘ber; he said nothing about it but admitted - 
e the appeal as tothe other survey number. 

z Qy Ind. Cas. 212; 15:0:WŴW N -921; 140LJ-146, 


-(2) 30 Ind, Cas. 898; 430, 
32 OL J99;190 W N 1077, 


said 


GANPAT LARMAN V. NATHU 


times to restrict the _ 


. whereas in the ` 


“made to this Court. 


178 at Pe hi, 


In our opinion it is apna to the appellants ` 
to challenge the finding ofthe lower Court, 
as to both « survey numbers. 

N. Order accordingly., 
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NAGPUR JUDICIAL COMMISSIONER'S”. ; 
COURT i 


Civil Revision No. 297-B of sahih 
January 31, 1934 > 
STAPLES, A. 5.6, : 
GANPAT LAXMAN—AppLicant 


versus 


- NATHU AND ANOTHER—NOoN-APPLICANTS 


Frovinsial Small Cause Courts Act (IX of 1887), ` 
s.16—Trial of Small Cause suit as ordinary suit— 
Parties ` not raising objections—Appeal dgainst 
decision—Competency of—Civil Procedure Code (Act 
V of 1908), s. 102. 

A suit cognizable by a Small Oause Court, which 
has been tried against the provisions of 8. 16, Pro- 
vincial Small Osuse Courts Acts, as an ordinary: . 
suit by a Judge who is not invested with Small 
Cause Court powers, the parties to the} suit having . 
raised no objection to the trial, cannot be considered 


as a Small Cause suit and the decision is appealable. - 


Kamruddin v. Indrani (1),. followed. [p..886; col. > 


laik law discussed ] ` 
C. R. from an order of 


ber 10, 1932. 
Mr. K. B. Tare, for the Applicant. 


Mr. J. R. Mudholkar, for the. Creare k 


cants. 
Order.—This is a řeference by the Adi 


ditional District Judgé, Amraoti, to-this . 
Court under O. XLVI, r. 7, Civil Procedure i 
Code, on an application made by.dn appel- ~ 


lant whose appeal was dismissed. The 
facts are as follows: The applicant Ganpat 
brought a suit for damages in - the Court 
of the Subordinate Judge, Second Class, 
Amraoti. His suit-was dismissed and he 
then preferred an appeal to the Additional 
District Judge. 
Judge held that the suit was one that, was 
cognizable by a Court of Small Causes, 
that the appeal was therefore incompetent ` 
and ‘that a reference could ‘be made to 
this Court under O. XLVI, r. 7. -He there- 
fore referred the case. The case is similar 
to that reported in Kamruddin v. Indrani 
(1) with the difference that the objection to” 


-Jurisdiction i in the present.case appears to 


have been in the lower Appellate Court, 
reported case it was not 
made until an application for revision was 
The principle govern- 


however will,-I. think, be’ 
of.) 75 Inds Gas 769; A ER 1924 Nag.17; 19 NLR. 
e o i : 


ing- the matter . 


the Third Addi: `. 
tional District Judge, Amraoti, dated Octo-. E 


The Additional District ` 


1994 


athe same; and inthis case also the case, 
although triable by a Small Cause Court, 
was tried by the Sub-Judge, Second Class, 
under the ordinary procedure without any 
objection being made by either party. 
In: the circumstances I do not think that 
the case should have been referred to this 
Court -under O. XLVI, r.7; and I would 
-yrefer to the decision. in Ram Lal v. Kabul 
Singh (2), which has been followed in 
Kamruddin% Indrani (1). ` 
It remains then:to be considered whether 
the view of the lower Appellate Court was 
right that the appeal was incompetent. 
The Additional District Judge has cited 
Minakashi v. Subramanya (3), ` Abdul 
Majid v: Bedyadhar Saran Das (4) and 
Seetapathy v. Subbayya (5). Of these the first 
is a decision not in point, as it only-lays 
down that the parties cannot by consent 
confer jurisdiction upon 
does not possess. The other two cases may 
be ‘distinguished, because it appears that 
in ‘both of them the. Munsif, who tried 
the ĉase according to. the ordinary pro- 
cedure, was invested with Small Cause 
Court powers, whereas in the present case 
it has been admitted that the Sub-Judge, 
Second Class, who tried the present suit 
was not invested with Small Cause Court 
powers, though there was another Judge 
..in the station invested with such powers. 
This matter has been considered in 
~Kamruddin v. Indrani (1), andI would 
respectfully agree with the, reasoning stated 


iw 


therein. In Pitamber Vajirshet v. Dhondu. . 
Naviapa (6), Shankarbhai v. Somabhai (T) ` 


and Narayan Ravji v. Gangaram Ratan- 
chand (8) it was held that, where a suit was 
wrongly tried'as a regular suit by a Judge 
who was invested with Small Cause Court 
powers, it must be considered to have 
been tried asa Small Cause suit and that 
therefore - no appeal would lie. | 
~ The same view was taken in Indra 
Chandra Vv. Srish Chandra (9), but it must 
be emphasised that in all these cases the 
Judge who tried the” suit was himself 
invested with Small Cause Court powers. 
I can. find however no reported decision 
to the effect that a suit. cognizable by a 
Small Cause Court, which has been tried 
F: (2).25 A135; A W N 1903, 249, ° | 
(3) 11- M 26: 14 I A 160; 5 Sar. £4 (P ©), . mn 
. (44.37 Ind. Cas. 92; 39 A 101; 14 A L J 1984.” . 


(5) 1 Ind. Cas. 543; 33 M-323; 20 M LJ 718; 6M, 
LT 12) rises etd 


F 


(612 B 486. O °°, 
(1) 25 B417; 3 Bom. Ú R129. - 
(8)-3- Ind,-Cas. 816;-33 B= 661; 11 Bom, L 


817... MER 
< (9721 Indy Cas, 120; 40 Q537, ` 
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a Court which it 


‘able to him, by the 0 A 
doas not affect his interest in'the tenure in any other | 
Š $ i : - a 
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against the [provisions of 8. 16, Provinciai 


Small Cause Courts Acts, as an ordinary 


‘suit by a Judge who is ‘not invésted with 


Smal] Cause Court powers, the parties to- 


the suit having raised no objection to the ` 


trial, should be considered as a Small Cause 
suit and that no appeal would lie from the 
decision. The decision in Kamruddin v. 


‘Indrani (1) would appear to take the con- 


trary view, and I am also of opinion that 
in a case ofthis kind the- matter would 
fall under s. 102,.Civil Procedure Code, and 
that there will bean appeal against the 
decree of the trial Court, 
appeal where the amount or value of the 
subject-matter ‘of the original suit does not 
exceed Rs. 500. I therefore dismiss the 
reference’ under O. XLVI, r. 7, Civil Pro- 


cedure Code, and also set .aside the decree 


of the lower Appallate Court, and remand 
the case to that Court for a decision upon 
merits. Costsin this Court will be borne 
by the applicant Ganpat.. Other costs will 
follow the result. I fix pleader’s fees in this 
Court at Rs, 25. ` f 


_N Case remanded. 


CALCUTTA HIGH COURT | 
` Civil Appeal No. 744 of 1931 an 
July 5, 1933 
| GUHA AND BARTLEY, JJ. 
HARIS CHANDRA CHOUDHURY-— - 
` PLaAINTIFF—APPELLANT , 


VETSUS ; i 

NISHI KANTA NANDY AND OTHERS—~ 
; AH RESPONDENTS $ 

Bengal Tenaney Act (VIII of 
Succession to howla—Failure of some 
notice under s. 15 to landlord—Hffect of—Rent 
decree against some heirs—Whether passes howla at 
sale in execution—Omission to notify swecession~- 
Interest in tenure, if affected. ` : : 
Although it isthe duty of persons who succeed 
to a howla to give notice unders. 15, Bengal Ten» 
ancy Act.to the landlord, yet the failure onthe part 
of the heirs to comply with the requiremants’ of 


1885), s 15— 
heirs to give 


but no second - 


this section will ‘not entitle the landlord, to’ treat © 


some of the heirs as representatives of the other 
tenants in respect of the tenancy, and the -decree 
obtained by him against them cannot be regarded 
as arent decree. The omission to notify succession 
to the tenure as contemplated by s. 15, . Bengal 
Tenancy Act, has only the. result that the person 


succeeding to the tenure is not entitled to recover . 


by a suit, orany other proceeding, any rent  pay- 
subordinate tenants: but it 


way: | 
© A. from appellate decree of the Third 


‘Court, Sub-Judge, Dacca, dated Novem-. 
her 6; 1930; 4 sf as ee 2 ii T , a 


me ee Ne Ga 


Go 
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Messrs. Jatindra Nath Sanyal, Probodh 


‘Nath Sanyal and Phanindra Kumar San- 
< yal, for the Appellant. | 


~ 


Messrs. Rajendra Chandra Guha and 


Gopaldas Chatterjee, for the Respondents. 
_,, Judgment.—The plaintif in the -suit 


‘out.of which this appeal has arisen, the - 


appellant in this Court, instituted a suit 
which ‘has been described by the trial 
Court asa suit for assessment of rent of 
the land in suit and for recovery of arrears 
of rent. The claim in the suit appears to be 
_ for rent at the rateto be fixed by the 
Court and there was a further claim made 
. by the plaintiff for. recovery of the rent so 
assessed by the Court. The plaintiff as 
the superior landlord, instituted a suit for 
rent of. ‘a tenure mentioned as howla, 
against two persons Satinath and’ Kshiti- 
nath. A decree was passed against these 
two persons who are brothers. In execution 
of the decree so passed, the plaintiff him- 
self purchased the howla: and according 
to’ the plaintiff the land in suit in respect 
of which rent.was claimed appertained 
to’a’.subordinate interest described as 
mirash, an interest subordinate to the 
howla, which was said to have been pur- 
chased by the plaintiff. If the decree 
' “inthe suit for rent could be treated as 
operative as a rent decree under the Bengal 
Tenancy Act, the plaintiff had undoubted- 
ly aright to ask for assessment of rent 
‘and pray for recovery of the rent soas- 
sessed by the Court.. If however the decree 
obtained by the plaintiff against the two 
_ persons named aboye was not a rent decree, 
the suit in the form in which it was brought 
was not maintainable. There was no 
right in the plaintiff to have enhancement 
of rent by way of assessment of. the same 
‘as prayed for by the plaintiff in the suit. 
It appears that the howla belonged at one 
time to, one Jotsna Kumari who got it from 
her mother as yatitu’ stridhan and as such 
‘not only the two persons as Kshitinath and 
‘Satinath are heirs of Jotsna Kumari, but 
-also the other two persons, the daughters 
of the aforesaid Jotsna Kumari, Snehalata 
and Labangalta are the heirs of their 
mother. ` Wi 
The question’ was whether the suit for 
‘rent brought against the two brothers only 
‘was such a suit in which a decree for 
rent could be effectively passed, and whe- 
' ‘ther such a decree could enable the plaintiff 
to bind the land appertaining to the howla. 
‘The Courts below have dismissed the suit 
after coming to the ‘conclusion that the 
nowla has not, and could not be represent- 


HARIS CHANDRA OHOUDEURY Ù. NISHI KANTA NANDY 
ed. by the two persons Satinath- -and p 
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Kshitinath, against whom the suit for rent 
was brought .by the plaintif. There was 
no such representation by the brothers of 
the interest of their sisters in the tenancy 
which could enable the Court to pass a 
decree binding the tenancy. In this view of 
the matter, the decree passed in favour of 
the plaintiff in the suit brought against. 
the two persons Satinath and Kshitinath, 
was an ineffective rent decige It ‘was 
however contended on behalf of the plaint- 
iff before the Courts below and that’ -con- 
tention is urged: before us in support of 
the appeal that thé persons other than the 
defendant in the suit for rent instituted 
by the plaintiffs, Satinath and Kshitinath, 
had not notified.their succession in the. 
place of their mother Jotsna Kumari, after 
her demise; and as such it was not 
necessary for the plaintiff the superior. 
landlord to bring a suit against them for 
the purpose of. realization. of rent due in 
respect of the howla. It. is no. doubt true 
that the daughters. of Jotsna Kumari, 
Snehalata and Labangalta-had not notified 
their succession under s, 15, Bengal Tenancy 
Act. > fe a 

But the effect of that was not, as has 
been contended by the plaintiff-appellant, 
that-there could. be an effective decree for 
yent in view of .the fact that the persons 
other than the two defendants in the suit’ 
had not notified their succession as required™ 
by law. The learned.Judges in the Courts 
below. have held that it was thé duty of 
the persons who succeeded ty the. howla 
to give notice unders. 15, Bengal Tenancy 
Act, to the plaintif; but the failure on 
the part of the heirs to comply with the 
requirements of this section cou d. not en- 
title the landlord, to- treat some of the 
heirs as representative of the other tenants 
in, respect of.‘the tenancy, and the decree 
obtained by him against them could not_ 
be regarded as a‘rent decree. -The view 
thus expressed is in-’accordance with the 
decisions of this Court: and we have no 
hesitation im expressing our concurrence 
with the same.’. It may .be mentioned that 


- the omission to notify succession to the 


jenure as contemplated: by 8:15, Bengal 
Tenancy Act, has only the result that the” 
persons succeeding {to the tenure “is not 
entitled to recover by a suit, or any other 
preceeding, any rent payable to him, by 
the subordinate tenants: but it does not 


affect his interest in the tenure in any 


other way. In the present case failure on 
the. part of the daughters Snehalata and. 


it 


- 1984 
Labangalata to notify their interest to the 
owner of the howla, did not entitle the 


| landlord to ignore them altogether, and to 


bring a suit against the othér two Persons 


-_ only, who did not represent the tenancy 
| a8.a whole. 7 
. the tenancy not having been represented 


In thé above view of the case 


_ in the suit for rent brought by the plaintiff, 
. the. howla could not pass at the sale _ held 
- in: execution of the decree obtained by 


pd 


: the plaing®, in the absence of two of the 
, persons W 
“as tenants thereof. 


0 were interested in the tenancy, 


The contention urged in support of 


the: appeal cannot be accepted, and the’ 
decision arrived at by the Courts below 


must be affirmed and ‘we direct ‘accord- 


ingly... The appeal is | dismissed . with’ 


~ costs. 


-Ne l `= © Appeal dismissed, 
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‘RANGOON HIGH COURT 


` First Civil Appeals Nos. 15 and 16 of 1932 


| ANNAMALAI 


| An application for restitution must be treated as an- 
“application for execution of a decree and the article 


., Kishen Jiwan 


. and Jiwa Ram v. Nand Ram (11), 


i March 13, 1933 

‘>: Das ano: Brown, JJ. 

AIM. K.O. T. MUTHUKARAPPAN 
_ CHETTYAR AND oTuERs—APPELLANTS 


` versus 
OHETLYAR AND ofHERS— 
nrg? RESPONDENTS 

Civil Procedure Codé ‘Act V of 1103, s 114— 


- Limitation-Act (1 X-of.1908-, Sch- I, Arts. 181, 182—Ap- 
- `- plication : for, -restitution —Limitation — Article ap- 
» plicable—Starting. point, ; ` 


applicable is therefore-Art 182. “The lawon this 


matter is the same as it was uuder the Code of 1382 
. [p.89 4; col. 2.] ` i 


„ven if Art 181 applies; limitation begins to run 
from the date of the.decree of'the final Court of 
Appeal Hari Mohan Dalal v. Parmeshar Sahu ( ), 
Rambujhawan. Thakur v. Lankey Thakur (2), Jowad 
Hussain v. Gendan, Singh (3), Gujadhar Singh v. 
“Lal (4), Prag Narain v. Kamakhia 
Singh (5), Balmakund Marwari'v. Basanta Kumari 
Dasi 6, Kurgodigauda v. Ningangouda (1), Hamidalli 
v. Ahmedalli:(8), Somasundaram Pillat v. Chokka- 
lingam Pillai (9), Sant Sahai v Chhutai Kurmi (10) 


890; col. 1.] 


Mr. Hay, for the Appellants. ak 
Mr, J. K. Munshi, for the Respondents. . 


< Brown, J.—In Civil Regular No. 15 of 
1923. of the District Court of Thaton the 


respondents obtained 2 décree against the 
appellants. for the -payment to them ofa 


sum of Rs. 1,35], as “costs. An appeal 
against the decree was “preferred to this 
Court. During the pendéncy of that ap- 


-peal the sum ‘awarded by! the decree ap- 
pealed: from“ was’ paid ; into the Court of 


. MOTHUKARAPPAN-0, ANNAMALAI OHETTYAR 


discussed. [p. 
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Thaton by the appellanis and withdrawn 
by the respondents. On May 31, 1927, the 
appeal in this Court was decided in favour 
of the appellants the order for the payment 
of costs by them being set aside. The 
case was taken in further appeal to the 
Privy Council and the Privy Council on 
October 14, 1930, dismissed the appeal and 
confirmed the- appellate decree of this 
Court. The appellants then applied for 
restitution under the provisions of s. 144, 
Civil’Procedure Code. They ¢laimed that 
they. were entitled tothe sum of Rs. 1,351 
with interest at 9 per cent. per annum from 
the date of payment. Their application 
was dismissed by the District Court on the 
ground that it was barred by limitation 
and it is against this order of dismissal 
that.the present appeal has been filed. ~ 

“The. trial Judge was of opinion that the 
article of the Limitation Act applicable was 
Art. 181, that under that article the right to 
apply’ for restitution accrued on May 31, 
1927, when this’ Court reversed the trial 
Court's: order in appeal and that as more 
than three years had elapsed fiom that 
date when the application for restitution 
was made it was barred by limitation: 
The application for restitution was made 
on October 19, 1931. If,. therefore, the 
starting point for the purposes of limitation 
is the date of the passing of the order by 


-the Privy Council the application was with- 


in time. If the starting point be the date 
on which the orders were passed in appeal 
by this Court, then the application is barred 
by limitation. , a 

It is contended on behalf of the appel- 
lants-that Art. 131 is not the article appli- 
cable in this case but that either Art. 182 
or Art. 183 applies. If either of these 
articles applies then the application was 
clearly within time. Under Art. 182 in the 
case of an application for execution of a 
decree or order, timè for the purposes of 
limitation begins to run, when there has 


“been an appeal, from the date of the final 


decree or order of the Appellate Court. 
The trial Judge followed the decision in 
the case of Hari Mohan Dalal v. Parmeshar 
Sahu (1). That case was decided by a Full 
Bench of the High Ovurt of Calcutta. The 
point for decision in that case was the same 
as in the present case, namely, from what 
date should time be reckoned in an appli- 
cation for restitution under s. 144, Civi] 
Procedure Code, 1908, for the purposes of 
limitation. There were previous decisions 


(1) 117 Ind, Cas, 543; A I R 1928 Cal. 646; 56 O 613 
32 OW N97; LL T40Cal 178 |. 
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of the same Court to the effect that the 
article applicable in such a case was 
Art. 181 and this point did not come within 
the szope of the reference made to the Full 
Bench. The decision of the Full Bench 
was to the effect that assuming that Art. 181 
applied, then limitation began to run from 
the date of the original appellate decree 
which gave the right to restitution and not 
from the decision of the second Appellate 
Court on appeal from that decree. If 
Art. 181 was.the article applicable and the 
decision in Hari Mohan Dalal v. Parme- 
shar Sahu (1) is correct, then undoubtedly 
the ‘application in the present case was 
barred. by limitation when it was made. 
But the view taken by the Full Bench of 
the High Court of Calcutta is not the view 
taken by all the High Courts. ' 

In the case of Rambujahwan Thakur v. 
Bankey Thakur (2) the plaintiff in the trial 
Court obtained a decree for possession of 
certain land. The defendant appealed 
against the decree and during the pendency 
of the appeal, the plaintiff obtained posses- 
sion in execution. The defendant was suc- 
cessful- in his appeal and the subsequent 
second appeal to the High Court was dis- 
. missed. It had, been previously settled so 
. far as the Patna High Court is concerned 
‘that the article of the Limitation Act ap- 
plicable in such a case is Art. 181. But the 


MUTHUKARAPPAN V. ANNAMALAI CHETTYAR 
decree of the Court below. For our pre~. 


Bench which decided Rambujhawan Tha- ` 


's case (2) held that limitation ran not 
Hed the ante of the order passed by the 
first Court of Appeal but from the date of 
the order passed by the High Court in 
second appeal. Direct authorities on this 
point-cannot be found in Bombay or Mad- 
ras, because in those Courts it has been 
held that not Art. 181 but Art. 182 is ap- 
plicable in a. case such as the present. The 
question now raised was dealt with at 
considerable length by the Chief Justice of 
the Calcutta High Court in Hari Mohan 
Dalal’s case (1). He was of opinion that in 
the ordinary and natural’ meaning of the 

the right 
ae PT immediately the District 
Judge reversed the decision of the trial 
There isa long series of decisions to the 
effect that when an appeal is allowed against 


of the appellants to resti- 


a decree and the appeal is heard and de: 


cided,.then the final and operative decree is 
the final decree of the final Appellate Court 
notwithstanding the - fact “that _the final 
Appellate Court may have confirmed the 
_ (2) 114 Ind, Cas. 476; A, :I R 1928 Pat. 598;.7 Pat. 
794; 10P L T 49, ie a ae 


14910. 


sent purposes I think it will be sufficient on 
this point to refer to ‘the case of Jowad 
Hussain v. Gendan Singh (8). That was a 
decision by the Privy Council which does 
not seem to’have been considered by the 
Full ‘Bench of the High Court of Calcutta: 
in Hari Mohan Dalal’s case (1). A suit 


was brought on a mortgage bond and dec-' 


reed by the trial Court. The mortgagees 
were not satisfied with the amounjdecreed 
in their favour and appealed. Their appeal 
was dismissed.. An application was then- 
made for a final decree. It was admitted 


that for the purposes of limitation the ap - 


plication fell within the provisions of 
Art. 181, Limitation Act. It was held by’ 
their Lordships of the Privy Council that 
limitation for the purposes of that article: 
began to run not from the date of the ori- 
ginal decree but from the date of the decree 


of the Appellate Court. The learned Judge 


who decided Rambujhawan Thakur’s case (2) 
followed this decision and held that the prin- 
ciple underlying that decision must: be held 
applicable to the case of an application 
for restitution. Their 


Lordships of the" 


Privy Council quoted with approval what was . 


said by Banerji, J., in the case of Gaja- a 


dhar Singh v. Kishen Jiwan Lal (4): ` 


“If seems to me that this’ rule, i. e the rule: 


regulating an application for final decree in mort-: .° 


gage actions, contemplates: the-passing of only one, 


final decree in a suit for sale upon a mortgage. — 


The essential condition to.the making of a “final 
decree isthe existence of a preliminary. decree. which 
has become conclusive between the parties. 
an appeal has been preferred it is.the decree of 
the Appellate Court which is the final decree to be 
enforced.” : ; aa 

I find it very difficult to differentiate 
between the cases where the application 
for a final decree in a mortgage suit and 
where the application is for restitution - 
under s. 144, Civil Procedure Code, unless 
action has been stayed by the Appellate 
Court, the holder ofa preliminary decree 
of the trial Court in a ‘mortgage suit is 
entitled to apply for a final decree, when 
the time specified in the preliminary decree 
by the trial Court has expired. This right 
to a final decree therefore clearly accrues 


from the date on which the original Court ` | 


passes its order. Neverthless it was held. 
that when orders were ‘passed in appeal 
from the trial Court decree the’ applicant 
would then have three years from the date 


- (3), 98-Ind. Cas, 499; A I R 1926 P C93; 531A 197: > 
6 Pàb. 24; 24 A LJ 765:(1926) Ms WN 591: 44 


OL 
63; SOWN 690: 24 L W 394:7P LT 575; 31 0 W: 
N 58; 51 ML J 781; 28 Bom. LR1395 (PO) <. ~ 


(4) 42 Ind. Ọas. 93; 39 A 641; 15 AL J 734, 
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af the ‘deciee on appeal within which to execution of the same, he shill ‘apply to the-Oourt 
apply fora final decree. The finding seems which passed the decree against which the appeal 
fo me tohave been based on the general Gute” perni and mieh, poouri shai ae ae 
Ania ane į cu e ecree assed In appeal accordin te) 4 
prian me o Ca (pes of the trial Court alee hereinbefore” prescribed Tor the eeecuteon of: 
or the lower Appellate Court always be- decrees in suits,” $ ; 
Gomes merged in. any ‘subsequent decree That’ section seems clearly to regard an 
passéd. on “appeal by an Appellate application for restitution as an application . 
~ éettainly had a right to apply for restita- tended that the law in this matter has been 
tion from. x date of the original decree’ auna ap Hear nn of the Civil Pro- 
passed on @ppeal by‘this Court. But when cedure Code of 1908...The place ofs. 583 
the Privy. Council passed orders in second 18 DOW taken by 8. 141 which runs as fol- 
appeal affirming the decrée of this Court Sc NA OS ner ree meee n 
i “Lhe ; : : ; “is v or re- 
f the, decree of this Court became merged 1n versed; the Court of first instance, shall, on the 
a. that decree and it was only by virtue of application of any party entitled to any benefit by 
' that dectee that the appellants could obtain way of restitution or otherwise, cause such restitu- 
TORE ak ES, aa ga ee aliens olen. they Geel Mave 
' ep 5 = 4 A 5 wou ave 
j -With all respect to the learned Judges occupied but for such decree or such art thereof as 
who decided es Hart Mohan . Dalal’s has been varied or reversed; and for this purpose 
case (1) the .principles underlying the the Court may ae any orders, including orders 
wo N 3 or the refund of cost an or the payment o: 
two arate pagu ee a Peete interest, damages, compensation and mesne . profits, 
af the Kn apan ‘Act’ applicable io the ~ which are properly consequential on such variation 
4} „bne _ or reversal," 
present’ case be held to be Art. 181, Limi- _ This section doesnot refer expressely to 
tation’ Act, then the decision of the Patna an application in restitution as being an 
High Court to the effect that limitation application in execution; noris there any 
begins. to run from ‘the date of the decree reference to restitution matters in O. XXI 
of the. final Court of Appeal is correct. It of the Code of 198 which deals with execu- 
further appears to. me that though the tion of-decrees and orders. It does not seem 
Baa is pet free, from recive and is tome that my is conclusive of the matter. 
the subject’ of many: ‘conflicting decisions e powers of a Court in restitution arè very 
=- an application for restitution must betreut- much more fully specified in the Code of 
_- eds an ` application ‘for execution of a- 1908 than they were inthe Code of 1882 but 
-décree and that the article applicable is I see no reasons for” supposing that it was 
` thérefore’ Art. 182. “There ‘is certainly no the-intention of the legislature to alter the 
‘undnimity ” aniongst- the High ‘Courts. on general principle of law on the subject or 
Oe e A E reg a TEN 
an adras have ‘taken the view t e right of restitution could be enforced. 
an application is an application inexecution.* In "Ralinakund Marwari ‘v.. Basanta 
The same view has been taken by the. Kumari Dasi (6), the argument in favour of 
High Court’ of Lucknow. The majority of -the view that restitution proceedings ate 
the wul Pan = ma Hiph eun of Prina | not ag ka ; WE is et aa a 
as however taken the contrary View an “gréat lengtd in e judgment of Das, J. 
so has the High Court of ‘Allahabad. Such ‘His view was that the right of restitution is 
cases..as appear; inthe reports, of Calcutta.. not a right to execute a decree but’ a right 
aa to He to the same ara al-** to obtain the aga as of the Court in the 
though there does.not seem to be a case exercise of its inherent powers to restore 
ee in eo ela ee whet has ben hades an order held to, 
which directly decides: the point. In the be-wrong. He pointed out that in a résti- 
_ case of Prag Narain v. Kamakia Singh (5) tution application the Court has option to 
„their Lordships of the Privy Council held decide questions as to the amount of interest 
F that questions in connection with restitution payable which would not. be directly 
were, questions to be, determined in execu- -covered by the decree. That is no doubt 
tion. proceedings under the old Civil Pro- correct. ‘But I donot think that the fact that 
cedure Code of 1882. Section 583 of that ‘the Court allowing an application in restitu- 
Code runs as follows :. f |" tion has to consider matters not directly. dealt 


a chess party Ge to aay benefit (by away with in.the decree which gaverisé to the e 
of restitution or otherwise) under a decree, passed .._; aie $ i 

insan appeal. under- this chapter desires to obtain - saad te aa a ah 4 oe. oe à 

` (5)3 Ind, Cas, 798; $1.4 551; 13°00 180, 7 77 1924) Pat. 33,5 PLT 145, he E 


“decree. 
"judgment at p. 390‘ the words of s. 144, 


made” 
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application for restitution from being looked. 
upon as an application for execution of ar 
As pointed out by Ross, J., in his 


“The Court shall cause restitution to be 
import execution. It is true that 
‘according tothe definition in s. 2, Civil 
Procedure Code a decree’ includes the 
determination of any question under s. 144. 
But.T cannot see how that indicales in any 
way that an application under s. 144 cannot 


i be. an application in’ execution; because 


-.the' same definition’ says 
‘includes the determination of any question 


that a decree 


~within s. 47 and the determination of sucha 


‘question in execution proceedings. 
‘definition rather indicates that the legis- 
“lature looked upon proceedings under s. 47 


‘question is certainly the determination of a 
The 


and under s. 144 as proceedings of the same 
ature. . 

In Kurgodigouda v. Ningangouda (7) and 
Hamidallt v: Ahmedalli (8) the High Court 
of Bombay held that proceedings in restitu- 
tion must be treated as proceedings in exe- 
eution.“ In.the words of the judgment in 
the latter case - 

“Gt-is the decree of the Appellate Court which 


entitles the successful appellant to get back something 
which he had been deprived of, by the decree of the 


` lower Court, under which the then successful party - 


had actually received possession In order therefore 
to get back what he had lost, the successful appellant 
must apply for execution of the, order which entitles 
him to take back that possession ' 


The same viéw was taken by the High 


` Court of Madras in the case of Somasunda- 


ram Pillai v. Crok alingam Pillai (9). 
Referring to the changes introduced by the 
Code of 1908, the learned Judges in that 


` case remarked: 


, statu quo ante. 


“Mr, Muthiah Mudaliyar contended that an applica- 
tion for restitution is not in execution. He pointed to 
the change of language between 8..583 ofthe previous 
Civil Procedure Codeand s 144 of the present Code. 
Weare unabletosee the difference. Section 144 of 
the present Code has been so framed as to énable the 
successful party in the Appellate Court to be placed in 
The language of 8.583 of the old 


>. -Code was- not wide enough to cover all cases of benefit 


- ty which restitution is to be obtained. 


arising from the. reversal of a decree being fully 
realized by the successful party. Apart from this 
change, we see no ground for holding that the legis- 
lature intended to make any departure in the procedure 
Under, he old 
Code, restitution ‘wan by way of execution, The same 
rule applies to similar applications made under the 
new Code.” 

“The same view wes taken’ by the High 
Court of Lucknow’ in the case ‘of Sant 
~ 47) 4L Ind, Cas. 23°; 
638. 

Wa? ind. Cas. 233; AIR 1921 Bcm €7; 45 B 1137; 
23 Bom. L R 4+0. 

(9 38 Ind, Cas. 806; 40M 7&0; 5 L W267. 

*Page of 3 Pat—|Hd.] 
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Sahai v. Chhutai Kurmi(1v).. The conttary | 
view was taken by the High Court of 
Allahabad in the ‘case of Jiwa Ram v, Nand 
Ram (11). Butthe balance of authorities, 
would appear to be in -favour of the view 
that applications by way of restitution are: 
applications in execution of a décree. 
There can be no doubt that the right, to 
apply for restitution. is dependent ‘ona 
decree of the Appellate Court to: the same 
extentas the right to apply in “execution is 
dependént on that decree. It is ‘apparently 
admitted that under. the provisions of the 
Code of 1882 an application for restitution 
was an application “for execution, and ‘was 
governed for the purposes of; limitation by 
Art. 179 of the old -Limitation Act which 
corresponds to Art. 182 of the - present Act.’ 
The changes made in” the Code ‘of 1908-do 
not seem to me to indicate that the legis- 
lature had any intention of altering the law 
then prevailing on this point. If that had 
been their intention. one would have 
certainly expected them to carry that Inten- 
tion out ina more clear and. unmistakable 
manner, In my view-it must’ be held that 
the law on this matter is the same. as. it was 
under the Code of 1882 and applications by 
way of restitution must be treated as 
applications in executign. That. being so 
the ‘application in. the present . case .was 
clearly. within time. For these reasons I 
am of opinion that, this. appeal . must 
succeed. I would set aside the order. of the 
District Court and direct that the applica- 
tion for restitution be re-edmitted by the 
trial Court and dealt with. on the merits. 
The respondents should pay the costs of the 
appellants in this appeal. 
Das, J. -I egree. 
As Case r emanied. 
(0,92 Ind. Cas 23; AIR 1926 Oudh 199; 1 uck 
40:30 W N65, 
(11) 65 Ind. Cas. 144 AIR 1922 All. 223, dain A ÙT; 
20 A L J22, 
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_-H..H. CHIMNABAI SAHEB, MAHAR, ANI 


GAEKWAR OF- BARODA — TA PPLIGANT 
© Versus ` > í 
- KASTURBHAI MANIBHAL 
-NAGARSETH —-ResFONDENT : `. 
Bombay High . Court (Original Sid») Rules, 1930, 
"Patent 
(Bom): 'els. 11, 12—Bombay Supreme Court Rules, r. 55 
— Decree passed in original de NGNE can be 


| 
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„executed by High Court anywhere within Bombay 
` Presidency. n 
+ Held, (Beaumont, C.J and Rangnekar, J, Mirza, 
J. contr), —There is nothing in the letters Patent 
-:wh:ch°deprives the Bombay High Court of the 
‘power which the .Supreme Court possessed 
of framing rules in terms of rr. 3€6 and 587 either 
directly or by implication. In point of fact- the 
- local limits of tbe” original: civil jurisdiction of the 
-Bombsy-High Court are not imposed by the Letters 
. Patent, or apy order of Government made thereunder; 
„they are intWheed by practice and a long course of 
decisions; but limits soimposed cannot “deprive the 
- High” Court of the power which the Supreme Court had, 
-and-wHich passed tothe High Court, under cl 11 of the 
. Letters Patent, of framing rules relating to execution 
_ip the terms of tr. 3+6 and3 7 of the Bombay High 
. Court, (Original Side)’ Rules, Consequently the 
“High Court ‘has jurisdiction, in exercise of its 
ordinary Original Civil. J urisdiction to execute a 
“decree-passed on its original sido anywhere within 
the Bombay Presidency. ` [p. £95, col 2.) 
‘Rules 386 and £87 of: the Bombay High Court 
- (Original Side) Rules are not ulira vires; but general- 
, ly speaking, the power conferred by those rules should 
be sparingly exercised. Jp. 96, col 1] 
Per Mirza, J —Rule 3&7 is ultra vires of cl 11 of 
_ °./fhé"Leébters Patent The expression “local limits of 


= 


~: the orginary original juriediction of this High Court”, 


jel! confined to the Town and Island of Bombay. 
7 keajah". -of Ramnad v. Seetharam Chetty (1) and 
"Narayan, Vithal v. Saiñant Jankibai (8), relied on. 
p Po; col 2) 

; ::- Order of Reference 

a B J: Wadia, “J. —(January 12, 1934)— 
On“ “January © 8: 1934,” an ' applica- 
“tion” “was-* made’ to, me in. this suit 
“in chambers for-an order directing the 
= Sheriff of “Bombay to appoint a special- 
“bailifi ‘for the: purpose o arresting defend- 
“ant. No. 1 wherever -he may ‘be found in 


+ the-Presidency: ‘of Bombay in execution - 


“of a ‘decreé for Rs: - 1,39,752-15-0 and costs 
and interest on judgment; dated January 
“20, 1925. This application was made under 
4.387. Of the High Court Rules. The rule 

-=runs as follows:— 

| “Upon occasions when it’ ' shall be necessary ‘to 
execute process beyond “the said ordinary limits, the 
* Sheriff shall grant his speci#l warrant to‘ such person 
or persons as.a judge-shall direct ;.-and in order to 

revent any improper use or-abuse of the process of 

the Court, the party issuing ‘the same shall give suc 
security or indemnity for its proper execution as the 

: Judge shall direct.” 

I am told that it was formerly the 
- practice of this: Qourt.to pass orders for arrest 
> of-judgment-debtors ‘outside the-ordinary ` 
- ‘original -limits, that: is, ‘beyond~ -the- local 
limits. of this Cotirt:. “But thé - legality of 


the practice was questioned in 1922 when l 


a warrant -was issued in-Suit No. 3700 of-- 
1920 [Abdul Latiff Usman:v. Vallimahomed 
‘Haji?Gani (Decided by Crump, J. ‘on May 1, 
- 1922), (Unrep).] for. {he arrest’of a judgment- 
, debtor. in Rangoon: It was contended that 
¿this Court on its original -side. had no 
jurisdiction to issue a warrant for arrest 


of a debtor outaide its ordinary original 
limits. The Hon’ble Mr. Justice Crump 
examined the question and was of fhe 
opinion that the rule under. which such 


“orders were passed was ultra vires inasmuch 


asihe High Court could not by a rule .give 
to itself jurisdiction which it did not other- 
-wise possess. He therefore recommended 
that the matter should be -heard judicially 
by a Bench. Since then the practice -of 
passing such orders has been discontinued. 

In September, 1929, the Bombay | In- 
-corporated Law Society petitioned - the 
High Court on the same subject. The 
petition. was considered by the Chief Justice 
. and the Hon’ble Judges at a Judges’ meet- 
ing andit wasresolved that in future 
the Chamber Judge should bring to the 
notice ofthe Chief Justice any application 
for a warrant of arrest of a judgment- 
. debtor beyond .the local limits in case 
it may prove to be a suitable cace for 
decision by a-Special Bench. 

I may mention that the Madras - High 
Court in’ Rajah of Ramnad v. Seetharam 
- Chetty (1)-has decided against the validity 
of an order for arrest of. a judgment-debtor 
i*“wherever he might be: found in the Pre- 
“sidency of Madras.” 

-The plaintiff in Suit No. 3989 -of 1924 
desires that thé.matter should be heard by 
a Special Bench and as -the subject is, not 
. free from doubt in spite of ihe rule; I am 
of opinion that it should Le brought” before 

a Special Bénch for adjudication. 

Mr. J. H, Vakeel, for the Applicant. © 

Sir Jamshed Kanga, Advocate- (sferat; for 
ine Government of Bombay, 

Opinion. . . a 

‘Beaumont, C. J.—(March. 6,” 1934)—In 
this case --the plaintiff. jn- Suit 
No. 3989 of 1924 has applied for an 
.order.for execution underr: 387 of the 
- Rules of the Bombay High Court (Original 
Side). . “That ‘rule and the preceding r. 386 
_ are in these terms. Rule 386 provides,— -. 

“The Sheriff shall crdinarily execute the process 
of the High Courtin the Island of Bombay,. Gross 
. alias Gibbet and Butcher's Islands andthe coasta 
and harbours thereof, respectively,’ and shall not be 
compellable to execute process beyond the said limits. g 
Then r, Be7 provides : oi 

“Upon ‘occasions when it shall be necessary to 
execute process-- beyond the said ordinary limits 
“the Sheriff shall. grant his special warrant to such 
person or persohs as a Judge shall direct and in 
order to prevent any improper use’ of abuse of the 
proceés of the Court, the party issuing the .same 


shall give such security or indemnity. for its pro- 
per execution as the Judge shall direct:" 


The plaintiff in this suit obtained a 


money decree for a sum of’ over ‘one. 
(1) 26 M 120. 


-~ But, as 


<a clause, the sidë note of which is; 
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lakh ofrupees in 1925 and she seeks to. 
_execute that decree by obtaining the” 
appointment of a special bailiff to 
execute the decree anywhere within the 
limits cf the, Bombay Presidency. The 
matter has been referred to a Special Bench 
because it has been doubted whether r. 387 
was, validly made the suggestion being 
that the High Court had no jurisdiction 
to make sucha rule. . The, application is an 
- eż parte one and Mr. Vakeel has ably argued 
_the case on behalf of the applicant. . The 
learned Advocate-General on the instruc- 
tions of Government has been good enough 
to appear and support with argument the 
view thatthe rule isinvalid and we are 
. much indebted to him- as also to Mr. 
Vakeel for their assistance in..the matter. 
It appears frem, the researches of 
Mr. Vakeel that rr. 386 and | 367. have 
existed sutstantially intheir present form, 
at any rate'since 1¢52 and’ prabably since 
-,1825. The power ‘conferred by r. 387 was 
acted upon by this Court down to the year 
1922 when a case [Abdul Latiff. Usman v. 
‘Vallimohamed Haji Gani (1922),0 C..d. 
Suit No. 3700 of 1920 Decided > by Crump, J. 
„on May J, 1922 (Un'ep.)] came before Mr. 
ii a Crump, in which adebtor had been 
arrested in Rangoon under a writ of attach- 
“ment issued under r. 387. Mr. Justice 
Crump took the view that there was no 
4 power in the High Court to direct the arrest 
- of the judgment-débtor in Rangoon, and he 
: expreseed the opinion, which was not neces- 
sary for the decision of the case, that the High 
Court could not direct the arrest of. a debtor 


outside the limits of the ordinary original ' 


jurisdiction. We are only concerned ‘in 
this case with an application for the issue 
„ofa ‘writ of attachment against a debtor 
- within the Bombay Presidency. 


The powers of this Court are conferred 
by the amended Letters: Patent of 1865. 
those Letters Patent refer back 
-to the jurisdiction of the Supreme Court, 
, it ig necessary to notice shortly what the 

«relevant powers of the Supreme Court 
‘ were. The Supreme Court was established 

- by Charter of 1823 granted pursuant to 

an Act passed in the same year. The 

4 jurisdiction of the Court’ is: dealt with in 
“The 
» jurisdiction.’ ‘of the Court defied”. Te is 
~ not very .edsy atthe present titie to” say 


e exactly what the jurisdiction’ of . thé’ Court 


under that clause was, nor isit necessary 
to doso. It may be HE I think, 
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case by saying that the jurisdiction extend-. ‘ 
‘ed first to European British subjects resi- 
dent in the territory subject: to.” the 
Government of Bombay, i. ‘e., . roughly 
the Presidency of Bombay; secondly, to all 
British subjects, whatever exactly that 
expression meant in 1823, where the cause 
of action arose in the Presidency. of Bombay 


or in allied States; and thirdly, to employees. ` 


of the Company or the Crown, So that, 
undoubtedly, the jurisdiction tended -to 
suits between parties who might not be 
resident in the island of Bombay. Then 
the matter of executionis also dealt with 
by- the Charter. Ina ‘clause the side note 
of which is “Provision as to. Sheriff," ibis 
provided that a Sheriff should. be appoint: . 
ed bythe Governor. Then in.a succeeding ' 
clause the side note of which is “Court to 


fix limits, beyond which: the Sheriff is not 


bound to execute process, and provision. to 
execute process beyond. such limits", it- is 
provided— 


“The Supreme Court of Judicature at Lombèy shall 
fix -certain limits, beyond which'the said Sheriff shall 


- not be compelled or compellable to goin person or, ‘by 


his officers or'deputies, for thè execution of any ‘process 
of the said Court And upon occasions where the; ‘progess 
of the said Court shall have to be executed “in “any 
place or places beyond the-said limits so to be fixed. 
We grant, ordain and direct that the Chief“ Justice, or 
ons of the said Puisne Justices, shall, by ‘order 


“subject to the revision and control of the's1id Court,. 


or the said Court, shall, upon motion, direct by ‘what 
person or persons, and in what manner, such process 
shall be executed, and the- terms “and conditions 


' which the party. issuing the. ‘same shall enter, into 
‘in order to prevent any improper use or abuse of the 

- process of the 

. he is hereby. required to grant his spécial warrant of 


e Court: And the said Sheriff shall, and 
deputation to such person-or persons as. the said 
Chief Justice, or one’ of the -Puisne Justices, or the 
said -Oourt, may direct, for. the execution, OE’ ‘such 


` process,” - - - 


‘So that, -by that clause a direct- power’ is 
conferred upon the Supreme Court to’ exe- 
cute its orders outside the special, limits to 
which the Sheriff might be required to go 
by means of a special officer to be appointed 
under the directions of the Court, and’ it 


“was under that power that a rule in the 


terms of the present rr. 386 and, 387 -wgs 
passed, which rule carried. out exactly 


. what the clause of the Charter enabled the 
Court to do, by fixing the limit,- roughly 


the island of Bombay, ‘for ordinary. execu- 
tion by the Sherif, and direċting “how. - 


execution outside that = = limit-was to: be. ` 


effecied. Then the next. matter to consider 
is the High Courts Act.of 1861, under which 
this High: Court was established; Clause 8 


. of that Act provides that upon the establish- . 


ment ofa High Court in the Presidency of 
ne Supreme:. Court. shall -bọ 


= = # 


1934 
abolished. Then in él. 
that each of the High Courts: to be estab- 
lished under the Act shall ‘have jurisdi¢- 
tion ‘original and appellate, and all such 
‘powers and authority for and in relation to 
the administration of justice in the Presi- 
dency -for which ‘it’ is established, as Her 
Majesty may by Letters Patent ‘grant or 
direct, subject, however, to such directions 
and limiégtions as to the exercise of origi- 
nal civil and criminal jurisdiction bey ond 
the limits of: the Presidency-towns-as may 
be prescribed thereby. ‘So we have to look 
at the Letters Patent to see what limits 
were imposed -on the original civil juris- 
diction. The original Letters’ Patent of 
1862 were repealed by ‘tthe Amended Letters 
-Patent of 1865, to which only it is necessary 
to refer, Clause 11 of the amended Letters 
‘Patent-provides:— -- - 

“The said High Court of Judicature at Bombay 
shall have and exercise ordinary original, civil 
jurisdiction within such local limits as may, from 
time to time, be declarei and prescrited by any law 

made by the Governor in Council, and until some 
local ‘limits shall be so declared and prescribed, 
-within the limits of the local jurisdiction of the 
‘said High:Court of Bombay at the date. of the 
“publication of these presents, and . the ordinary 
original civil jurisdiction of the said High Cpurt 
shall‘ not extend beyond the limits for the time being 


declared and prosene aò'the local limits of such 
“jurisdiction.” 


There was a similar alabi in the original 
Letters Patent of: 1862, which provided 
that except as declared by the Governor in 

-Council the jurisdiction should be within 
. the: limits of the present local jurisdiction 
_ of thé said ‘Supreme Court.at Bombay. So 
“that, except so far es the jurisdcition is 
. limited by order of the Governor in Council, 
i the local limits of the jurisdiction of the 
-High Court under ihe Letters Patent are 
‘the same as those of the Supreme. Court of 
“Bombay.. Then:cl. 12 of the Letters Patent 
‘confers jurisdiction upon the. Court to hear 
cases of certain ` classes, and suits which 
-can -be heard under cl. 12 include. suits 
‘between persons who may not be resident 
-within the Presidency, for instance, a suit 
‘not relating to land ‘where the whole cause 
-of action ‘arises within the local limits of 
- the. , ordinary. original’ juisdiction of the 

Court. > -Now >the . argument. 
j the learded Advocate-General 
‘js that:' the effect of ‘cl: Il--is not. 
‘merely -hot to'còhfer uponthe High: Gourt. 
' but impliedly. to ‘prohibit: “the; exercisė , of 


“the power of issuing execution: bèyond'the ` : 
_Jimits of the original - jurisdiction < Of thé : 


. High Court, which: power. was -enjoyéd’ ‘by. 
ee Supreme Courts’ ata is Curious to moho 


e eae (DA 
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- Court, of the power,. 
possessed under theclause of. the Charter 


‘I can find nothing: in the 


`of fact the local limits of 


. Court, under: cl. 
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‘9 it is providé@= that ‘in fact no local limits for the exercise 


of original -civil jurisdiction by this Court 
have been declared by the Governor’ in 
Council under cl. 11 of the Letters Patent, 
and that such limits have nowhere been de- 
finitely laid down. It has, however, been 
the practice for’ a great many years, prob- 
ably ever since this ‘Court “was instituted, 
to treat the Iccal. limita of - the original 
jurisdiction as .confined to the Town and 
Island of Bombay except in ‘the case 
of- suits falling within cl. 12, ‘and I 
certainly do not desire to say 
anything to suggest that that practice, 
which has been’ recognised’ expressly or 
by implication in many cages, could be 
successfully challenged at the present 
time.. But that is not the question we 
have to consider. . We have to consider 
whether an order properly made by this 
Courtin the exércise of its original civil 
jurisdiction can be executed against a 
‘party outside those limits. No doubt one 
method of execution in ‘such~a’ case is 
conferred by s. 39 of the Civil Procedure 


-Code, that method being to send. the decree . 


for executionto a local Court. But until 
that power was given, if there. existed 
nosuch power as is Conferred-.by r. 387, 
this Court would have been powerless to 
execute its decree against persons: living 
outside the local limits ‘of the ordinary 
jurisdiction. In my opinion, the real ‘point 
we have to determine is whether: “there. 
is anything in the Letters Patent which 
deprives this Court, which has succeeded. 
to the powers vested in the Supreme 
‘which that -Court 


to which I have referred, of framing rules 
in the terms of the present rr..386 and 387. 
Letters Patent 
which.deprives this Court. of that ‘power, 
either directly or by implication: In ‘point 
‘the - original 
civil jurisdiction are, as I have shown, not 


imposed by the Letters Patent, or any: 
‘order of Government ; 


made thereunder; ` 
they are impcsed -by practice and. a long 
course of decisions; but limits so imposed 
cannot, in my opinion, deprive ‘this. Court 
of the power which “the c Supreme Court 
had, and “which, I think, passed to. this 
11 of the-ljetlers Patent, 
of framing rules relating: to" execution : in 
the terms of rr. 386 an 


-With regard to the authorities, nes -is 


‘the case of, Rajah-of Ramnad v. Seetharam 
Chey. kh on: wb Mre Justice ee 


e 


a, 


z 
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relied, in. which a Division Bench of the 
-Madras .High Court held that a decree 
passed.by the Court in the exerciseof its 
original’ givil jurisdiction could no's be 
-execuled’ by a'.writ issued by the High 
Court for execution within the Madras 


a 


Fr Pb ae 


s% Presidency outside the local limits: of the 


“>. 


“original jurisdiction. 


That decisioni so far 
as the powers of the High Court of Madras 
are concerned, is no doubt against the 


` view which take as tothe powers of this 


Court. ‘But we do not know whether in 
Madras:the local Governor has exercised 
the power. of ‘defining the limits of the 
original civil jurisdiction under cl. 11 of 
the Letters Patent, nor do we know 
whether the Madras High Oourt has framed 
arule inthe sense of.our rr. 336 and 387. 
The case, therefore, does not really assist 
us.” We. were also referred.to the decision 
of this Court in Gajanan Ramkrishna 
Mule..v. Bhaskar Balvant Kulkarni (2) 
but I .read that decision as meaning 
only that normally the proper way to execute 


_ a:decree of this Court against parties living 


outsidé the island of Bombay is by the 
méthod pointed out in s. 39 of the:Code, 
i.e., by sending. the decree for execution 
to a local Court. The Court, in the case 
referred to; did not discuss the terms of 


Acer ets hak 


Presidency. Even if.the terms of the*-rule 


azrcould be held to justify an ordér foréxe- 


A 


ba 


cution outside those limits, such an order 
sought obviously only to be made in” the 
‘rarest cases, because when the decree ofa 
Court is sought to be executed, in territory 
under -an . alien. Government, practical 
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Ical Court at Ahmedabad, where, the 
defendant resides; but the defendant has 
succeeded in finding out that the decree 
was going to Le , transferréd and has, in 
consequenc?2, left the jurisdiction of the 
local Court. The result of. that is 
that he has. kept the plaintiff out of her 
money ever since 1925. 
that on the merits this is a case jn which 
we ought to exercise the power “conferred 
upon us by r.. “87 and to, accede’ to the 
request of the plaintiff. ise. ce 
Mirza, J.—With great deference I have 
come toa contrary opinion, Section 129 
of the Civil Procedure Code empowers this 
High Court to frame rules provided such 
rules are not inconsistent with the Letters 


Patent. Clausell of the Amended Letters’ ` 


Patent of 1865 by which we are governed 
provides as follows:— ee 

“And we do hereby ordain thatthe said High Court 
of Judicature at Bombay shall have ond exercise 
ordinary original civil jurisdiction within snch local 
limits as may, from time to time, be declared and 
prescribed by any law made by the Governor in 
Council, and until! some local limits shall be so 
declaredand prescribed, within the limits of the 


I think, “therefore, - 


local juiriediction of the said High Court cf Bombay . 


at the date of the publication of these presents, and 
the ordinary original civil jurisdiction of the said High 
Court shall not extend beyond the limits for the time 
being declared and 
such jurisdiction.” 


Thewords in this clause on. which. I ; 


would like to lay stress-are,. ‘‘until some 
local limits shall be so declared and pre- 
scribed, within the limits of. the local 
jurisdiction of the said. High _ Court of 
Bombay at the date of the publication of 
these presents.” It is common ground that 
the Governor in Council has not. prescribed 


. any limits tothe local jurisdiction of this 


High Court as .contemplated by cl. 11 of the 
Letters Patent. Under.these circumstances 
our jurisdiction -would be the: jurisdiction 
which the Supreme Court exercised until 


such limits are determined by the Governor 


in Council.. It appears from the Charter 
of the Supreme. Court that. that Court 
two-fold jurisdiction. One 
was a general, or what-I would call, 


8 local- juriédiction, which applied to ali 
7 inhabitants of.Bombay. The other jurisdic- 


difficulties may arise. Inthe . present case: -tion was ing the nature of. ian extra-ter- 


„the evidence is thatthé;plaintiff obtained’ a.” 


-decree for a largé sum in-1925, arid: ta. a 


ritorial jurisdiction ovéf, thë Persons. of 
certain classes of : individuals. These 


great; extent that . .decree remains.,,still,--indiyiduals.are thus enumerated. in the 


unexecuted. The evidenceAfurther shows, 
that attempts have been made.to execute? 


it-by, getting.the decree. trai 
ENS) or Ind/ Ong! 116: 28 Bomi 
Bom. 278 Wa an ag COE 

r; Pa ee 


Hi intenet he jurièdictionis to.extend to`- 


: “alk buch persóns as,have-been heretofore described 





Seng Et the... and.distingyished, ifsour:” Charters of Justice . for 
$ nsterred fo" ie Roba bythe appellation! of British subjects, who 

iL. SSCA TANG shall reside within apy,ofthe Factories subject to or 
3 ais, Wija. yas Fdependenteupon the Government of Bombay; 


T naar 


prescribed as the local. limits of 


vn 
ie 


19347: 


and that.the said Court shall be ` competent and. 
effectua; and “shall have fuli power ‘and authority 
to hear and determine . all suits- and actions, 
whatsoever. against any ofouf said subjects, arising 
imt-territories ‘subject to, or dependent’ upon 
orwhich hereafter shall’ ba subjecttoor depend- 
ent upon the said Government, .or,within.any of 
the: doniinions ofthe Native’Pririces of India 
in “alliance with -the .said Government,’ or against 
any person or persons who, at the time when 
the cause ‘of action shall have arisen, shall have 
been employed: byor shall have been directly or 
indirectly in The service of the said United Com- 
pany; or any of the subjects ofus, our heirs or 
successors." (cl. 23, Supreme Court Charter, 1623.) 
The word “subjects” in this clause 
applies fö European, British subjects and 
not tothe. natives of India, and the juris- 
diction to -be -. exercised was over all 
European British subjects in the Presidency 
of Botibay, whether ` they were residing 
in. Bombay ornot. It also applied to ser- 
vants:of the Hast India Company or of any. 
_ of.thé!Buropean British subjects where- 
. 6ver they: might reside. The -residence 
in-that casis not, confined to` the Bom- 
bay Presidency. In the other class, the 
jurisdiction’ -is ..to be exercised over the 
inhabitants of Bombay; and by that I 
understand -all inhabitants, whether . they: 
are European British subjects .or not. 
Clatise 11 of the Letters Patent .has, in my 
judgment, bynecessary implication, -abo-. 
lished the jurisdiction which the Supreme 
Court 6xercised in respectof the. limited 
Glass of individuals who are specified in- 
one- of the clauses of the Charter to which. 
Ihave referred, and the jurisdiction which 
strvives for the purposes of cl. 11 of the 
Letters Patent is only-the local jurisdic- 
tion in respect of the inhabitants of Bom- 
bay. ce ; Ka. 
The genesis ofour present 7. 387 is this. 
Under the Charter of the Supreme Court 
the Supreme Court was authorized to 
define the limits within which the Sheriff 
appointéd under the Charter. could be 
compellable to’ execute process, and also to 
providé forthe manner in which process 
might “be executed outside those limits. 
In: púrstance of the'powers so conferred: 
the Supreme Court framed a rule in the: 
year 1825 which appears as I. - 
rule is' as-follows:— . = 
“The ordinary, limits . within which the Sheriff: 
shall .execute the--process ‘of the Court shall include 
the Islands "sof - Bombay, Saléetté;” Caranjuh, 
Cdlaba, Old .Woman’sand Butcher's Islands; and. 


thé coast sand Harbours thereof; respectively, and °. 
upon occasions When it shall be-necessary:to execute - 
the’ - process of the Court beyottd thé:said: ordinary. ;; 
limit, | the Sheriff shall grant his special” warrant:- 
to “such - person “or persone;as-the” Court.ox-a. Judge. 
I dē řėvent .any.improper,. `» 

EJ 






< shall “dirétt; and in';ordi 
use.dr abuse “of the -protess:-.of the Uourb the 
By aoe EN Dai 


49-113 etir 
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Sparty issuing the same? shall :enter into, a bond 


two sur (who shall be persons liable to 
the jurisdiction of the Court) tothe Prothonotary. 
of the said Uourt, and his successors, iņ the 
penal sumof Rupees ten thousand, conditicned that 
such personor persons, to whom such special 
warrant isto be granted as aforesaid, do not nor. 
shall molest or aggrieve any person or persons under ` ` 
or by pretence of-the said special warrant, nor in 
any way. make any improper useor abuse of the 
said process;and any person or persons, being 
aggrieved under or by pretence of such, special 
warrant, shallor may apply to the said Court,, 
or thé Chief Justice, or Puisne Justices, to be pre- 
mitted to usethe name of the Prothonotary:to sue’ 
on the said bond, upon ‘indemnifying the Pro- 
thonotary from all costs and charges to bé in- 
curred thereby; and. upon such other terms andi 
conditions asthe Oourt,.or said Chief Justice, or 
Puisne Justices, shall direct.” A aed ie 
“In that -ruleit isto be noted that the- 
limits of the Sheriff's power to serve pro~; 
cess personally are confined - to the: 
Islands of Bombay, Salsette, Oaranjah,: 
Colaba, Old Woman's and Butcher's) 
Islands, and the coasts and harbours there-. 
of, respectively, and itis provided . that. 
upon occasions when it shall be necessary: 
to execute the process of the Court beyond’ 
the said ordinary limits, the Sheriff shall’ 
grant his special warrant to such person.or. 
persons asthe Court ora ‘Judge shall" 
direct, and in order to prevent: any “tm-: 
proper use or abuse of the process of the: 
Court, the party issuing the’ same shall: 
enter intoa bond with. two sureties, etg; 
The latter part of this rule appears: totthe =~ 
ultra vires Indê; 
the Charter tothe extent that it doesnot* 
confine the execution of stich -process;;t0-the 
class or classes of persons who arè set but’: 
in the Charter. Our’, presènt rr,.386 and, 
387 have come down to us from the*original 
r. 99 with certain alterations. Rule 486 
defines the extent of the limits with which 
the Sheriff could be compelled to execute? 
process personally. Those. limits are- set 
up as follows: 

“The Sheriff shall ordinarily execute the process 
of the High Cotrt in the islands of Bombay, 


with two sureties 


Oross alias“Gibbet and Butcher's Islands and the 
coasts “and harbours thereof, respectively, and shall 
not be compellable to ; 4 
Said limits”. -e 


Underr: 387:— > . 


execute process beyond tho 
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jurisdiction of this High Court”, although it 
has not been defined by any statute, is 
well known, and has been acted upon in 
a series of decisions to which the learned 
Advocate-General has called our attention. 
In the case of Narayan Vithal Samant v. 
Jankibai (3) a Full Bench of this High 
Court has _Teferred to what the local limits 
of the ordinary ‘civil jurisdiction of this 
High Court are. Mr. Justice Batchelor in 
delivering the judgment of the majority 
observes (page 621*):— 

“But, by cls 11 and 33 ofthe Letters Patent 
and r. €2of the Original Side Rules of this Court, 


the local jurisdiction of the learned Judge was 
confined to the Town and Island of Bombay.” 


In an analogous case to the present, 
where the question before the Court was 
validity of the attachment of an immov- 
able property outside the local limits of 
this Court, a Division Bench has held in 
Gajanan Ramkrishna Mule v. Bhaskar 
Balvant Kulkarni (2) that such proceedings 
should have been taken under the provi- 
sions of s. 390f the Civil Procedure Code. 
The High Court of Madras in a similar case 
tothe present, Raja of Ramnad v. Seetha- 
ram Chetty (1) has come to the conclusion 
that cl. 11 of the Letters Patent has abro- 
gated the wider jurisdiction which the 
Supreme Court could exercise. 
fully agree with the conclusion arrived 
at in thatcase. Having regard to the view 
to which I have given expression, I would 
refuse this application. 


Rangnekar, J.—I agree with the judg- 
ment delivered by my Lord, the Chief 
Justice, andI have nothing to add. 


N. Application allowed. 


a 30 Ind. Cas. 560; 39 B 601; 17 Bom. L R 
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mahant—Personal liability of mahant for loan— 
Agent,if liable—Agent, if acting for undisclosed 
principal—Principal and agent 

Where. the authorised agent ofa makant executed 


a hand-note for the purpose.of obtaining court-fee. 


for anappeal froma suit filed by the mahant. 
andit was found that the use of the money 
by the agent for the purpose of that litigation 
was used for the. personal purposes o 
mahant: Ss et A 
Held, that the mahant was personally liable 
to repay-the loan and he would be liableto a personal 
decree against him, whatever the pitatift might 
have asked forin the suit on the hand-note 
and that. -he, was bound by the act ofhis agent 
who borrowei the money on his behalf. A 
Held, also, that thecase was not one of sig- 
nature by an agent ` for an undisclosed principal 
as the signatory ‘was the mahant though the 
actual signature’ was given by his authorised: 
agent. = : 
Held, further, thet the question whether the 
mahant exceeded his powersin executing the docu- 
ment constituting the agent as his authorised agent 
or whether he did mot, wasa question of no im- 
portance, since there was ro doubt that in his per- 
sonal capacity the mahani would be liable for the 
debts incurred by ~- his authorised agent on his 
behalf; for the personal purposes of the mahant. 


A. from a decision of the Subordinate 
Judge, Cuttack;-dated May 27, 1932, revers- 
ing that of the Munsif, First Court, Cut- 
tack, dated July 21, 1930. : 

Messrs. S. C. Chatterji and S.C. Bose, 
for the Appellant. 

Mr. Subba Rao, for the Respondents. 

James, J.—The defendants to this are 
mahant ofa -math in Cuttack and his 
natural father who was formerly his mana- 
ger. In 1924 a suit was instituted on 
behalf of the math for recovery of pos- 
session of certain land on the allegation 
that the occupier of it was a benamidar 
of the mahant. The principal defendant 
in that litigation was Ichhabati Dibya 
daughter of the brother of defendant No. 2. 
The -suit was dismissed in the Court of 
the Subordinate Judge,andin 1926 an ap- 
peal from that decision was 
For the purpose of obtaining court-fee for 
the memorandum of appeal and for petty 
miscellaneous.expenses, the defendant No. 
2 in his capacity of agent for defendant 
No. J, borrowed Rs. 400 from the plaintiff 


for which he gave a hand-note. When the 


the 


ri 


instituted. , 


plaintiff instituted the suit with which we | 


are here concerned for recovery of his dues, 
the defendant No. 2 denied liability on. the 
ground that he executed the hand-note as 
agent of defendant No. 1, and both he 
and defendant No. 1 denied that considera- 
tion passed, while defendant No. 1 also 
took the defence that the dedicated proper- 
ty could not, be bound in .the 


legal necessity. The Munsif found that 


absence of . 


I 
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the consideration stated in tha han I-note 
"had passed'and ‘that the defendant No. 2 
had executed the hand-note asagent of de- 
_fendant No. 1. ‘Defendant No. 1 had stated 
‘that he had asked defendant No 2 not to 
‘filé the suit or the appeal, but the Munsif 
found. thatthe statement was false, and 


that the defendant No. 1 had himself taken ` 


part in the litigation. The Munsif came to 
„the conclusion that the litigation for which 
the mon® was borrowed was not of a spe- 
culative nature, that it was for the protection 
‘of the’math property, and he held, therefore, 
that the debi could be recovered from the 
dedicated property in possession of the 
defendant Nò. 1: The Munsif's decree was 
set asideon appeal by the Subordinate 
Judge, who affirmed generally his findings 
of fact, but. held that the litigation for the 
expenses of which the loan was taken was 
‘of a speculative nature, and that, therefore, 
‘the math:property could not be bound. 
‘The qiestion- was also raised before the 
Subordinate Judge of the power of the de- 
fendant No. 1 to delegate his duties to de- 
fendant No. 2.. It was made clear that the 
_defendant No. 2 was, for mattersin general, 
“the authorised agent of defendant No. 1, but 
the männer in which the power was confer- 
red upon him was not clear. Hehad des- 
cribed himself as trustee, andthe learned 
Subordinate Judge ` pointed out that the 
mahant being himself a trustee could not 
delegate his fiduciary duties to another 
mad., KP i pi 
= On fhe question of personal liability, the 
earned Subordinate Judge held that the 
mahant defendant No. 1 was not personally 
liable.” because the money borrowed from 
the plaintiff had not been used by him for 
his personal purposes, he had not been sued 
in his personal capacity, and there was no 
special prayer inthe plaint for a personal 
decree against.him. The learned Subordi- 
nate Judge declined also to grant a person- 
al decree against defendant No. 2 on the 
‘ground that he had merely acted as agent 
of defendant No. land he had not appro- 
pridted any portionof the money for his 
own purposes. The Subordinate Judge, 
‘therefore, disthissed the suit, and the plaint- 
` iff appeals from that decision. 

"Mr. S. O. Chatterji on behalf of the plaint- 
if-appellant argues inthe first place that 
the litigation of 1924 ought not to have 
‘been held to be ofa speculative nature. 

“The learned Subordinate Judge remarked 
“that? the defendant No. 1 launched upon a 
most unprofitable litigation since he was 
pot in possession ‘of the disputed land. 
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‘any groundon which the 
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doesnot suggest that the learned Subordi- 
nate Judge by this means that in no cir- 
cumstances can a mahant or shebait be 
justified in instituting a suit for recovery of 
math property which is not ‘at the time in 
his possession, but he points out that the 
learned Subordinate Judge has made a dis- 
tinction between suils to protect proper- 
ty which isin actual possession and suits 
relating -to property which may possibly 
be acquired as the result of litigation. 
The meaning of the learned Subordinate 
Judge is not quite clear. He may be re- 
ferring to apassage in the judgment of the 
Munsif, in which the learned Munsil re- 
fers to an admission of the defendant No. L 
that the math had never been in possession 
or the land which was the subject-matter 
of that litigation, and that the purpose of the 
litigation, was to satisfy a grudge against 
the father of Ichhabati Dibya, the defendant 
of that suit. However that may be, the suit 
failed. The learned Subordinate Judge 
has found that it was cf a speculative 
nature, and although such a finding as 
a finding of fact may not be binding onus 
in second appaal, since the question may 
possibly be regarded asa mixed question 


.of fact and law, the learned. Advocate for 


the appellant has been unable to indicate 
findidg of the 
learned Subordinate Judge on that parti- 
cular point: could reasonably be varied. 
The learned Advocate argues-in the 
second place that whether the math prop- 
erty is bound or not, the defendant No, 1 - 
should beheld personally liable -for this 
suit. Thelearned Subordinate Judge has 
remarked that the mahant cannot be per- 
sonally liable because in the first place the 
money borrowed fromthe plaintiff was not 
used by him for his personal purposes, and 
secondly, because he has not been sued in 
his personal capacity. Mr. Chatterji points 
out that, this defendant is specifically sued 
as Jagannath Ramanuj Das, chela of 
Mangobind Das, shebait marfatdar of 
Lakshminarayan Jiu Thakur, and that the 
plaintiff has asked for a decree against 
both of the defendants and against the 
shebait and marfatdari interest. If the de- 
fendant No. 1 in thissuit had been describ- 
edas the Thakur represented by the 
mahant,it might possibly have been said 
that the mahant in his personal capacity 
was not. a defendant in the suit, but from, 
the manner in which he has been described, 
itis clear that he is sued bothin his per- 
sonal-capacity and in his capacity of 
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marfatdar. That point is of small import- 
ance, since the mahant is certainly a defènd- 
ant in the case and if jt should be found 
that he took the money for his personal use, 
he will be liable toa personal decree against 
him, whatever the plaintiff may have asked 
for in the plaint. 

We have the concurrent findings of the 
Courts below that this money was taken by 
the defendant No. 2 as agent of the de- 
fendant No.1 for the purpose of the prose- 
cution of the appeal in the litigation which 
began in 1924 and that it was applied for 
that purpose, and further that the defend- 


ant No.1 himself took an active part in. 


the prosecution of that litigation. ‘There- 
fore, if the use of the money by mahant's 
authorised agent for the purpose of that 
litigation was used for the personal purposes 
of the mahani, he will be personally 
liable to repay the loan. Mr. Chatterji 
points out that the learhed- Munsif has 


remarked upon an admission’ `of tħe de-. 


fendant No. 1 that the’ matk was never 
in possession of this land, and that 
the real reason for the suit was that the 
dezendant No. 2 wished to gratify a grudge 
against the father of Ichhabati Dibya, 
although the defendant No. 1 had asked the 
derendant No. 2 not to file the suit or 
appeal. The learned Munsif has found 
thet this last statement is untrue, and 
it appears from the admissions of defen- 
dant No. 1 that this litigation of 1924 was 
false, instituted merely to injure the op- 
‘posite party, to satisfy a grudge arising 
out of a family quarrel and that the allega- 
tion that this was the land which belonged 
to the math had no foundation. These state- 
ments may or may not be true; and indeed 
ib appears that some of the property which 
wasin dispute has been acquired by the 
wife of defendant No. 1 which may give 
some ground for suspicion, but Mr. 9. C. 
Chatierji is entitled to ask that full effect 
shall be given to these admissions of defen- 
dant No. 1, together with the findings of 
the learned Munsif in connection with 
them. On these admissions taken with 
the findings of the Jearned Munsif which 
have been affirmed by the learned Sub- 
ordinate Judge, it. would appear that the 
suit was false, instituted for private family 
purposes, and the application of the bor- 
rowed money forthe furtherance of litiga- 
tior: of this kind must be regarded as use 
for personal purposes. There is no doubt 
“that ifthe mahant had purported to charge 
the dedicated property for money lent 
to him without enquiry, and it had been 
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shown that this money had.been applied 
by thé mahant to personal ‘indulgence, the 
property. of the math would not have been 
bound, but the mahant would have been 
liable to a personal decree against him- 
For eur own part we see no reason 
to distinguish between indulgence in false 
litigation and other forms of .vicious in- 
dulgence, and as this money was taken 
by defendant No. 1 for the §rtherance 
of his private purpose, he must be held 


‘to be personally bound by the act of his 
‘agent who borrowed the money on his. be- 


half. Mr. Subba Rao on behalf of the 
defendant No.1 suggests that nobody but 
the sigriatory can be held liable on the 
hand-note, but this is not a case of 
signature by an agent for an undisclosed 
principal. ` The signatory to the hand-note 
in the present case is the defendant No, 1 
though the actual ‘signature may be given 
by his authorised agent, defendant No. 2. 
That the agency was authoriséd and that it 
was subsequently ratified is perfectly 


‘clear from the fact that the mahant him- 


self took an active part in the prosecution 


‘of the appeal for which the money was 


originally obtained. Mr. Subba Rao 
suggests that the agency of the defendant 
2 ought not to be recognised on the 
ground that the mahant himself being a 
trustee could not delegate his fiduciary 
duties. It isnot clear what is meant by 
the use of this English term ‘trustee’ in 
this case, One thing appears to be clear, 
that the legal title to the property of the 
math was not vested in defendant No, 2 
and he was not trustee in that sense of 
the word, nor has it been shown that there 
was anything in his power of attorney 
which authorised him to make alienation 
of the math property. The question is no 
of importance inthe present case as the 
math property is not. bound. Whether 
the mahant exceeded his powers in exe- 
cuting the document constituting the 
defendant No. 2 his authorised agent or 
whether he did not, is a question of no. 
imiportance, since thereis no doubt that 
in his personal capacity the mahant is 
liable for the debts incurred. by his 
authorised agent on his ‘behalf, incurr- 
ed for the personal purposes of defendant 
No. 1. . i 

Mr. Subba ‘Rao further suggests that 
the rate of interest agreed upon by the 
defendant is excessive, but this point was 
not taken in the Courts below, and the. 
interest is not so high as on the face 
of it to require the application of the 
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provisions of the Usurious Loans Act. 

To this extent theréfore this appeal 
is allowed, that the decree of the Sub- 
ordinate Judge will be set aside, and there 
will be a personal decree against defens 
dant No.1 for the amount claimed. The 
plaintiff is entitled to his costs* thtoughout 
against defendant No.1. 

Dhavle, J.—I agree. 

N. «++ Appeal partly allowed. 

. &. 


OUDH CHIEF COURT | 
‘Second Rent Appeal No, 53 of:1932 
"April 51934. 
_ Nanavotty, J. 2 | =. . 
Nawab SHAMS ARA BEGAM==:.-~ 
© PLAINTIFF — APPELLANT 

ee versus rn ` 

AMBIKA DUTT RAM—DEFENDANT 








—RESPONDENT 


Costs—Refusal of lower Appellate Court to award 
costs to plaintiff—Defendant appearing only after 
substitited service—Discretion of Court—Inter ference. 
in second appeal—U. P. Land Revenue Act (III of 
1901}, ss 184, 143—Agra Tenancy Act "III of 1926), 
8,225 (2)—Arrears ‘of land revenue from lambardar 
with costs and interest — Recoverability by assignee. 
` The awarding of costs isa matter entirely within 
the discretion of the trial Court and if the trial 
Court has exercised that jurisdiction in a judicial 
manner, if‘is not open to the Appellate Court to 
interfere with the discretion of the trial ‘Court 
except for good reasons which are clear from the 
facts and circumstances of the case But where tha 
defendant only put in an appearance after substituted 
service had been resorted to against him and the 
plaintiff was on the facts of the case entitled 

. to claim at least proportionate costs from the 
defendant and the lower Appellate Court- refuses 
toallow the plaintiff even proportionate costs, the 
Court proceeds on a manifestly wrong ground, and the 
High Court should interfere in second appeal so as 
to restore the order as to costs eT 

[Case-law discussed | 

“An arrear of land revenue due from a co-sharer 
toa lambardar stands on a very diffrent footing 
from an arrear of land ‘revenue due to Goverament 
dnd s. 181 of the U’ P. Land Revenue Act 
itself contemplates an assignes of Jand revenue 
recovering hisarrear of land revenue from a lambar- 
dar with costs and interest. Under the new Agra 
Tenancy Act interest atone percent, per mensem 
on arrears of land revenue due from a lambardar to an 
assignee of land revenue has now been made ex- 
pressly payable. There is nothing in the Oudh Rent 
Act or Land Revenue Act which disentitles an assignee 
of land revenue(from claiming interestron the arrear of 
land! revenue due to him and on general principles a 
Court is ordinarily bound to award interest on the 
amount due to a party even by way of damages unless 
there are special reasons disentitling) such party from 
claiming interest. Chandi Prasad v. Maharaja 
Mahandra ( ), held no longer gocd law. Maharaj 
Singh v. srt ituja Suryupal Singh (5), reliedion. qp. 
902, col._2.] ; - A 

Appeal against the decree of the District 
Judge, Lucknow, dated September 23, 
192, modifying that ofthe Assistant Col- 
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lector, 1st Class, Lucknow, dated June 2; 
1932, 
- Mr. Mohammad Hafeez, for the Appel- 
lant. 7 > 

Mr: Hakim-ud-Din, for the Respondent, 

Judgment.—This is a plaintiff's appeal 
from an appellate judgment and decree of 
the Court of the learned District Judge of 
Lucknow modifying a judgment and decree 
of the Court of the Assistant Collector of 
Lucknow. | 

The facts out of which this appeal arises 

are briefly as follows :— 
- The plaintiff Nawab Shams Ara Begam 
is the jagirdar of village Para and owns a 
four annas odd share in the village, and 
the .defendant Babu Ambika Dutt 
Ram is the lambardar of the village. She 
as assignee of the land revenue sued the 
defendant Jambardar for arrears of land 
revenue under cl. 18 of s.108 of the Oudh 
Rent Acé; The plaint was filed on March 2, 
1932, and several attempts were made to 
get the defendant served. This having 
proved of no avail, substituted service was 
resorted to and finally on June 2, 1932, for 
the first time the defendant's pleader Babu 
Kashi Prasad admitted the Rs. 351-15-6, 
was the annual land revenue of the plaint- 
iff’s share and that the total amount due to 
the plaintiff from the defendant was 
Rs. 635-9-3.. The learned Assistant Collec- 
tor decreed the plaintiff's claim for the 
amount admitted by the defendant with 
proportionate costs and past ‘Interest at 
12 per cent. per annum and future interest 
at Rs. 6 per cent. per annum. 

In appeal the learned District Judge 
modified the order of the Trial Court in 
respect of interest past and future as well 
as costs. 

The plaintiff has, th Gefore, come up here 
in secund appeal, and the first point argu- 
ed.on ner behalf is that the lower * Appel- 
late Court was wrong in modifying tbe 
order of the Trial Court which had award- 
ed proportionate costs -to the plaintiff. 
Ordinarily under s. 35 of the Code of Civil 
Procedure, costs follow the result of the 
decision in the case and sub-cl. 2 of s. 35, 
of the Code of Civil Procedure lays down 
that where the Court directs that if in any 
case costs shall not follow the event, the 
Court shall state its reasons in writing. In 
the present case the learned District, Judge 
has merely said that in the circumstances 
of this case he is of opinion that costs should 
not have been allowed to the plaintif res- 
pondent. As I havé pointed out above 
the defendant only put-in--an_ appearance 
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after substituted service had been resorted 
to against him and the plaintiff was on the 
facts of the case certainly entitled to claim 
at least proportionate costs from the defend- 
ant. Nodoubt the awarding of costs is a 
matter entirely within the discretion of the 
Trial Court and if the Trial Court has 
exercised that jurisdiction in a judicial 
manner, it does not seem to me to be open 
to the Appellate Court to interfere with the 
discretion of the Trial Court except for good 
Teasons which are clear from the facts and 
circumstances in the case.- In Lalta Prasad 

v. Misri Lal (1), it was held that where a 
Trial Court decreed the suit with costs 
but the lower Appellate Court disallowed the 
costs without stating any reasons except 
thet it considered the case to be hard for 
the appellant, the order of the lower Appel- 
lata Court was liable to be interfered with 
in second appeal. 

Again in bishun Narain v. Mazhai-ul-Haq 
(2), it was held by a Bench of this Court 
that-it was inthe absolute discretion of the 
Courts as to how costs are to be awarded 
but where they did not follow the event the 
Court must give reasons for its departure 
from the practice of directing costs to 
follow the event and those reascns must be 
in writing, and that it was well settled law, 
that although the Court had full discretion 
in the matter of awarding costs, that dis- 
cretion had to be exercised on judicial 
principles. 

In my opinion in the present case the 
discretion exercised by the lower Appel- 
late Court has not been exercised on 
judicial principles and the Trial Court had 
exercised a judicial discretion in awarding 
proportionate costs to the plaintiff, 

My attention has been invited to a Bench 
ruling of this Court reported in Ramzano 
v. Kaniz Fatima (3), in which it was held 
that in a second appeal, ihe High Court 
shculd be very reluctant to interfere with 
an order of costs unless it was shown to it 
that grave injustice had been done to the 
party against whom an order had been 
made by the Court of first appeal. The 
facis of that case are very different from 
the facts of the present case and it seems 
tome that in the circumstances of this 
case where the defendant had failed to pay 
the arrears of land revenue for several years 
anc where substituted service had to be 


(1) 129 Ind. Cas. 165; 7 O WN 1055; A I R1931 
Oudh 5; Ind. Rul. (1931) Oudh °5. 
(2) 107 Ind. Oas. 831; 5 O W N 35; A 1 R 1928 Oudh 


224. 
(2) 147 Ind. Oas, 132:10 0 W N 981; Al R 1943 
Oudh 455; 6 R O 234; (10834) OL R81, - 
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resorted to in orderto make him attend the 


Court of law, the awarding of proportionate 
costs by the Trial Court to the plaintiff was 
to my mind an eminently just order and 
the discretion exercised by the Trial Court 
was a judicial discretion “which ought 


not to have been lightly interfered with- 
Thé order: 


by the lower Appellate Court. 
of the lower Appellate Court refusing to 
allow the plaintiff even -proportionate costs 
has proceeded ona manifestly wrêhg ground 
and it seems to me that in the circumstances 
of this case this Court should interfere. in 
second appeal as to restore the order so as to 
costs passed by the trial Court. 


I would, therefore, modify the decree ' of 
the lower ’ Appellate Court and award the 
plaintiff her proportionate costs in this 
suit, 


The next point that was argued is that 
the lower Appellate Court was wrong. in 
modifying the order of the trial Court as 
to interest awarded to the. plaintiff. The 
learned District Judge has held that as 
8.143 of the Land Revenue Act lays down 
that interest shall be demanded on. any 
arrear of land revenue, therefore, the plaint- 
iff as an assignee of the Government 
Revenue is`alfo not entitled to any interest 
on the arrears of land revenue due to her. 
Section 143, of the Land Revenue Act deals 
with an ar:ear of land revenue due to Govern 


_ment and the reason why no interest can be 


demanded by Government on any airear of 
land revenue is because very large and 
wide powers have been granted to Govern- 
ment to realise by means of coercive prc- 
cesses mentioned in the Land Revenue 
Act any arrear of land: revenue,: so 
that as a matter of fact land revenue of 
every village is practically realised by the 
Government in full before the expiry of 
the revenue year, thaf is to say by Seg- 
tember 20, of each. year. An assignee of 
land revenue has not been placed in any 
such favourable position as the Govern- 
ment itself. Section 184 of the Land 
Revenue: Act authorises the Collector to 
recover arrears of larid revenue due from 
co-sharers which have been paid by a 
lambardar, and this section itself provides 
that the Collector shall proceed to recover 
such arreais as if they were’ arrears of 
land revenue together with costs and in- 
terest due thereon. It is thus clear that 
an arrearof land revenue due frcm a co- 
sharer to a lambardar stands on a’ very 
different footing from’ an arrear of ‘land 
revenue dye to Goverhment and it seems 


a 
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to me that s. 184 of the Land Revenue 
Act itself contemplates an assignee of land. 
recovering his arrear of land revenue from 
a lambardar with costs and interest, ` 
Section 225 of the Agra Tenancy Act 


makes this position still more clear. Sub- 


s. (2) of s. 225 of the Agra Tenancy Act 


runs as follows : ae 
“Revenue or profits not paid onthe day on which 


` they fall due become on the following day” arrears, 


and the lambardar or co-sharer or muafidar or as- 
signee of regpnue or talugdar or superior proprietor, 
as the case may be, entitled to realise such dues, 
shall be entitled to claim ‘interest on such arrears 


at one per cent per mensem,” “= yo? 

Thus under the new Agra Tenancy Act 
interestat one per cent.- per mensem on 
arrears. of land revenue due from a lam- 
bardar to an assignee of: land revenue has 
now been made expressly payable. | 

The learned Counsel for the defendant- 
respondent hes invited ‘my attention to a 
ruling reported in Chandi Prasad vV. 
Maharaja Mahendra. Singh (4) in. which 
it was held by two learned: Judges 
of the Allahabad High Court that an as- 
signee of Government land revenue. could 
not sue for interest on arrears of land re- 
venue. He has also invited my attention 
to another ruling of the Allahabad High 
Court reported in Mahrraja. Singh v. Sri 
Raja Suryapal. Singh ~(5). This ~ latter 
ruling. was decided after the amendment 
was made: in the Agra Tenancy “Act in 
1926.. In view of the provisions of s. 225 
of the Agra Tenancy Actit can now no longer 
be contended that the -ruling reported in 
Chandi Prasad v. Maharaja Mahendra Singh 


(4) is good law. I have not been referred- 


to any section of the Oudh Rent Act or to 
any provision of the Land Revenue Act, 
which -disentitles an assignee of land re- 
venue from claiming interest on the ar- 
rears of land revenue due to him, and 
on general principles.a Court is ordinarily 
bound to award interest on the . amount 
due to a party even by way of damages 
unless: there.are special reasons disentitl- 
ing. such party from claiming interest. 
In my opinion the plaintiff in the present 
suit, Nawab Shams Ara:Begun, is entitled 
to interest, which had been decreed to her 
by the trial Court. 

-For the reasons given above, I allow this 
appeal, set aside the judgment and decree 
òf the lower Appellate Court and*:restore 
the judgment and decree of the trial Court 
with costs in all Courts. -. 
Ne * Appeal allowed. 
-()23A8 5. a 

A (5)113 Ind Oas. 758; A IR 1929 All, 29;.12 R D 
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CALCUTTA HIGH COURT 
Original Civil Suit No. 1053 of 1928 
June 29, 1932 

A: Lort- WILLIAMS, J. 
CHARTERED BANK OF INDIA, 
AUSTRALIA anD OHINA—PLAINTIFFS 
versus 
JMPERIAL BANK OF INDIA— 
DEFENDANTS 

Contract Act (IX of 1872). ss. 17, 178—Pledgee keep- 
ing goods in trust for plaintiff—Pledge to defendant 
—Defendant acting bona fide and without knowledge 
of trust—Validity of pledge —Pledgee becoming in- 
solvent—Plaintiff, if can recover goods—Presidency 
Towns Insolvency Act (III of 1909), s. 52--Trusts 
Act (II of 1882), ss. 3, 64—Bona fide holder, if legal 
owner —Fraud, ingredients of—Penal Code (Act 
XLV of 1860), s. 415 —Cheating—Offence, if made 
out, | 

The shippersofa firm of importers used to draw 
bills of exchange on them for the price of the goods 
shipped. The plaintifis Bank used to finance the 
shippers by discounting these}bills or by issuing other 
bills in exchange and they took assecurity the bills 
of lading and other documents relating to the goods 
and the shippers from time to time executed letters 
of request atid hypothecation in favour of the plain- 
tiffs. Under the contract the documents attached 
were not to be delivered until payment of the 
relative bills. In breach of the termsof the con- 
tract, the Bank used to send. the bills of lading 
and other documents to the importer firm and take 
in exchange certain documents called trust receipts. 
This practice enabled the importer firm to obtain 
delivery of the documents and the goods before 
payment, By theterms of the trust receipt it was 
provided that in consideration of the plaintiffs having 
handed over the shipping documents in respect of 
goods hypothecated to them as collateral security 
for the due payment ofthe relative draft drawn upon 
and accepted by the importers, they „undertook to 
land, store and hold goods ‘until sale as trustees for 
the plaintiffs, and in the event of sale by the firm to 
receive the gross proceeds as trustees for the plain- 
tiffs, and forthwith to pay them in full to the plaintifis. 
After getting delivery of the goods, the importer 
firm pledged them with the defendant Bank who took 
them in good faith without any knowledge of the 
arrangement between the importer firm and the 
piaintiffs and believed that the goods belonged to the 
firm absolutely. The firm while giving ‘the defen- 
dants written assurance to this effect from time to 
time, never informed the plaintiffs that they were 
pledging the goods so obtained under the trust 
receipts to the defendants. The defendants had 
allowed overdrafts to the firm who becaine insolvent. 
The plaintiffs. Bank claimed the goods on the ground 
that the pledge to the defendants Bank was in- 


valid : _ 
Held, that the firm wasin possession of the goods 


within the meaning of the old s. 178, Contract Act, 


and could and did make a valid pledge of them to the 
defendants apart from any question arising under 
the terms of the second provise; that no -trust was 
orcould be created by means of the trust receipt, 
and that the goods were not and could not have 
been delivered by the plaiatiffs to the firm or held by 
them upon trust. |p. 907, col }.] 

(ii) thet asthe firm was not ths legal owner there 
was no bona fide trust and the real object of the 
trust receipts were to defeat the provisions of s 52 
(2) (c), Presidency Towns Insolvency Act and even 
if the pledges were invalid, tho. plaintiffs’ suit for 


904- 
Tecovery of the goods was not maintainable aa the 
property in the goods would vest in the Official 
Assignee |p. 907, col. 2] ; 

(iii) that there was no intention to deceive or to 
defraud and thatthe facis showed that. the importer 
firm honestly believed, so far as they ever directed 
their sridds fo the question. if at all, that they were 
entitled to deal with the goods as they thought fit, 
subject to their obligation to meet the bills - when 
they fell due, and that the property’in the gcods had 
passed to them on delivery: [p -969, col. 2.] : 

Where any cne holds property in trust bona fide, 
whether the trust is express or implied, he is in 
possession as legal owner. Joy v. Campbell (4), 
relied on. [p. col. 907, 2, : 

‘Tn order to constitute t 


e offence of cheating under 
8‘415, Penal Code, there 


must be active deception, 


by which the accused must (a) fraudulently or dis-- 


henestly induce the person to deliver property, etc, 
ot (b): intentionally induce him to do or omit 
something which causes damages, ete., to, him, -or 
thera must bea dishonest concealment of facts, with the 
like results. The word “defraud” is not defined in 
the Code, but connotes ` generally an intention to 
deere hy with the possibility of doing injury. 

908, col. 1. Ẹ 
IP, is doubtful whether definition of “raud'ing, 17, 
Contract Act is intended to apply to the word ‘fraud’ 


ins. 178 . The definition requires either an intent- 


to deceive or to induce a contract, 
tion known to be false, or the act 
afactora promise made without apy intention of 


by a false sugges- 


performing it, or any other act fitted to deceive, or: 


any act specially declared by law to be fraudulent. 
Mere silence is not fraud unless there is a duty to 


speak, or unlees it is equivalent to speech. [p. 903, 


col. 1. : 

“ Messrs. S. N. Banerjee. S. M. Bose and 

T. Chatterjee, for the Plaintiffs, es 
Messrs: Page and S. K, Gupta, for the 

Defendants. 


` Judgment.—The firm of Kerr Tarruck 
& Co. priorto the month of October 
used ro carry on business 
as, importers and ` dealers. 

used to draw bills of exe 
for the price of the goods 
plaintiffs used to -finance | 
discounting these ` bills 

other bills in exchange 
security the ; bills of lading 


in Calcutta 
Their shippers 
hange on them 
shipped. The 
he shippers by 
or by issuing 
and took as 

and other 


documents relating to the goods and the: 


shippers from time to time executed letters 
of request and hypothecation in favour of 
the plaintiffs. These bills of exchange 
were called advance bills as distinguished 
from other bills of exchange which were 
handed to the plaintiffs -by the. shippers 
for collection only. By theterms of the 
letters ‘of request and hy pothecation it was 
agreed inier dlia that the plaintiffs should 
accept the shippers bills of exchange 
drawn upon their indentors (in' this case 
Messrs. Kerr Tarruck & Co.) ‘accompanied 
by bills of NG, invoices, and -marine 
Insurance polices - purporting totr 

the relative merchandise a ae 
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documentary bills were -` to be forwarded Loa 


thèir Calcutta Branch) and -the shippers 
undertook that 


by the plaintiffs to their agenis (in this case 


not to be delivered 
relative bills. i T See 

In consideration of the plainti#s' accept- 
ing their bills, the shippers undertook to, 
pay the amount required 


receive cover before me‘xvity ,, or - should: 
the amounts received be :uasnfficient. and, 
to pay interest. in case .. of - default. 
Further in case. of default by.; either the. 
shippers .or their indentors the: plaintiffs 

were authorized ` to sell the goods.« -Kerr- 
Tarruck & Co. had:knowledge -of these 


‘terms and of the terms: of -the contracts 


of sale. -and in particular -of. the fact 
that the bills were D./P., that is to say, pay- 
ment must be made on or -before delivery: 
of the shipping documents. The- plaintiff: 
used to send the bills of exchange, with 
the bills of lading and other. documents, : 
totheir branch in Calcutta and Kerr. 
Tarruck & Co.. accepted the. bills, There- 
upon and before obtaining payment, the 
Calcutta branch used habitually-to hand 
over the bills of lading and..other docu- 
ments to Kerr Tarruck & Co. and take in 
exchange certain documents galled trust 
receipts. This practice had. been followed. 
for 20 years prior tothe year 1927 though 
obviously it was done in breach of ;,Lhe 
contract between the plaintiffs and the, 
shippers contained’ in the letters of request 
and hypothecation, because it. enabled. 
Kerr Tarruck & Co. to obtain delivery, 
of the documents and the.: goods before 
payment, aog a 

By the terms of 
provided that in consideration /ofzs-the 
plaintiffs having handed over the shipping . 
documents in respect of gcods hy polhecated 
to them as -collateral security for the due: 
payment of the relative ‘draft drawn- upon 
and accepted by Kerr Tarruck & Co. the 
latter firm undertook to land, store and 
hold goods until sale; as trustees for the 
plaintiffs and inthe: event, of sale by: Kerr 
Tarruck & Co, to receive ithe. gross proceeds 
as trustees for the plaintiffs. and forthwith 
topay them in full to the plaintiffs, 
Further, Kerr Tarruck & Co. agreed incase 
the goods were sold by themi7cn *éredit to 


va bad es 


their respective. drawees”. 
(in this case Kerr Tarrtck’& Oo). would 
accept the bills on présentation. and “pay” 
them at maturity. It was-a “term of the“ 
- contract that the documents attached wére ~. 
` until payment of. the: 


to méet the’ 
. acceptances in.case the plaintifig did not 


oo 


H ka a P ay 4 
the trust receipt. it was. ~ 


obtain from the purchaser a promissory ~s 
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“mble for the price payable on demand and 
endorse it in favour of the plaintiffs 
forthwith if called “upon to do so and 
to receive any. sums paid’ in “discharge of 
the notes; on ‘behalf of the. plaintiffs’ to 


whom™ sach” gums. should“ be'ong, and: to. 


hol‘. them” ag” trustees fir the plaintiffs 


and ‘to pay ‘them’ to the plaintiffs äs and’ 


~whenreceiyed.” =. EEA N 
It is ‘clear from the’ evidence’ that nei- 
ther he’ pl ®ntiffs_ nor Kerr Tarruck ` & Co. 
ever intended -that. these terms, , which 
were printed, should be adhered to either 
strictly or in full. This was * admitted 
» by Mr, Pollock, Mr. Warren and’. Mr. 
Warwick, sub-agents of the plaintifis. For 
example, Kerr Tarruck & Oo, wete not 
expected to-pay the gross ` proceeds of 
salé to the plaintiffs “forthwith or at © all. 
One of the witnesses of the plaintiffs de- 


scribed this term as “silly.” They were ` 


to meet the’ relative bills of exchange at 
maturity and this they did invariably, 
over a long period of years, and until 
they “became insolvent, “ Further, goods, 
such as corrugated iron sheets and sugar, 
were not stored, nor ever intended by either 
party „to ‘be stored in’ the ‘godown but 
were sold ex jetty. Moreover, when goods 
were sold on credit Kert Tarruck & Co, 
did not obtain promissory notes from the 
purchasers, but took bazar chits instead, 
nor “did “they pay the sums received in 
discharge thereof to the pla‘ntiffs, when 
or ‘as received, and when the plaintiffs 
became aware of these’ departures from 
the terms of the contract, they ¿c juiesced 


rather than risk the loss of good customers. 


of high commercial repute and good stand- 
ing,- such as Keir Tarruck’& Co. were 
recognized ‘to be. This is confitmed by 
the corréspondénce. In fact; Mr. Warwick 
had to admit- that ‘the terms of the trust 
receipts Contained in the first two, which 
“are the main clauses of the agreement, 
had néver been adhered {o ‘in practice. 
Having thus obtained the shipping docu- 
ments, Kerr Tarruck & Co. used to get 
deliyery of the goods from the -ship and 
either sell them ex jetty or store them in 
a godown being the top flat of “D” 
y division of the Bengal Bonded Werehouse 
at No. 102-2, Clive Street, Calcutta, which 
they rented, and in which large quantities 
of other goods were stored. ~~ 2 
_ For many years Kerr. Tarruck & Co, 
were customers of the defendanis; and for 
more than 15 years, had had an overdraft 


account oi the basis of cash credit agree-. 
“ment, which was renewed évery six months, 


t 
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This was secured by a pledge of all goods 
stored from time to time in the godown 
in the Bengal Bonded Warehouse, over 
which the defendants at all material times 
exercised effective control. Control was 


effected : by placing-one of the defendants’ : 


godown Sarkars in ‘charge of the godown 
and the goods stored therein. This man 
wore upon his coat a metal badge en- 
graved with the name of the defendants. 
The doors of the godown were secured 
by. locks belonging to the defendants 
which also were engraved with their name, 
Every morning, the’ Sarkar used to get the 
keys from the accountant of the defen- 
dants and open the godown. During the 


day, he remained in charge, and checked | 


and passed all goods going in and out, 
and made a report daily to the defendants, 


He used to sit at a table in the entrance 


to the godown, and at the end of “the 
day, he locked. up the godown. and re- 
turned the keys to the defendants. While 
the godown was oren, the keys used to 


hang on the door staples. Keérr 'l'arruck . 
& Co, also, put their own locks on’ the. 


doors, and kept their own Sarkar there 
who, under the terms of the cash credit 
agreement, entered all movements of goods 
in a register, which was open to the in- 


spection of the defendants, and supplied’ 


them daily with a schedule or copy of the 
entries inthe register. ` Tee aes 
By an agreement in writing, which was 


renewed from time to time, Kerr Tar-’ 


ruck & Co, permitted to remove from the 
golown as many as 30 cases per day 
without special reference to-the defen- 
dants, and the Sarkar was instructed ac- 
cordingly, but. for the removal of ‘any 
cases in excess of that number, Kerr Tar- 


ruck & Co. had to obtain a spécific de- 


livery order from the defendants, without 
whick the Sarkar would not allow the 
goods to pass. The maximum. overdraft 


allowed, including’ inteiest théreon; wag 
Rs. 7 lakhs, but at no time was it to 


exceed with interest 75 per cent. of the 
market value (not being in excess of the 
normal value) of the goods for, the time 
being pledged, that is to say, stored in 
the godown. The balance of the ,;' over- 
draft outstanding at any time was repay- 
able on demand, and in default the de- 
fendanis might sell the goods „wi bout 
notice. j as moe 

- It is admitled..that the „defendants -re- 
seived in good faith the goods thus stored 
and pledged with ihem. They. had do 
knowledge of the arrangement between 
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Kerr Tarruck & Co. and the plaintiffs, and 
believed that the goods belonged to Kerr 
Tarruck & Co. atsolutely. In fact, Kerr 
Tarruck 4. Co, gave them written assurances 
to this effect, from time to time. On the 
other- hand, Kerr Tarruek & Co. never 
informéd the flaintiffs that they. were 
pledging the goods so obtained under the 
terms of the trust receipts, to the de- 
fendants. i 7 

But the plaintiffs used -to send officials 
to inspect and check the*goods in the go- 
down from time to time, and no attempt 
was made either by Kerr Tarruck & Co. 
or the defendants to conceal the fact that 
the latter were in possession and control 
of the godown and the goods contained 
therein, and, in my opinion, such possession 
and control was open and effective and 
ought to have been apparent to any one 
exercising reasonable care ‘and intelligence. 
Further, the plaintiffs were aware that the 
godown contained large quantities of -gcods 
in. which they had no interest. 

On October 12, 1927, Kerr Tarruck & Co., 
became insolvent, and ‘the defendants 
locked up the godown and placed upon it 
a notice -marked “Imperial Bank, ‘mort- 
gagees, in possession.” At this date, Kerr 
Tarruck & Co., were liable- to the plaintiffs 
for considerable sums of money in: respect 
of bills of exchange so accepted, and to 
the Imperial Bank in respect of their 
overdraft. All except two of such bills fell 
due after the date of the insolvency. On 
October 14, the plaintiffs claimed the 
goods in which they were interested and 
the defendants replied giving particulars 
of their pledge. Subsequently all the 
goods in the godown were sold by arrange- 
ment between the various parties interest- 
ed' therein, and the proceeds are being held 
by the defendants -pending the decisions 
of-the Court in this and other suits. On 
May 11, seven months after the insolvency, 
the plaintiffs issued their plaint in this 
suit. They contended that the alleged pledge 
to the defendants was invalid and-.of no 
effect, because the shipping documents 
andjor goods had been dealt with by Kerr 
Tarruck & Co., fraudulently by concealing 
the terms and conditions on which the goods 
were held by them. That is to say, they 
contended that the alleged pledge was 
invalid because Kerr Tarruck & Oo., had 
defrauded the defendants: The latter con- 
tended inter alia that the plaintifs by 
{heir actions had pe:mitted the defendants 
to believe that Kerr Tarruck & COo., were 
the owners of the -goods or entitled to 
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deal therewith, and to act upon such. 
belief, and that in consequence the plaint- 
iffs were estopped from disputing the vali- 
dity of the pledge. ` ae | | 
The case came on-for hearing on Janua- 
ry 17, 1929, when counsel for the plaintifs 
asked for an adjournment ion the ground 
that the Official Assignee was about to 
file a plaint, 
that the goods in question belonged tothe, 
general body of creditors of. Kær Tarruck 
& Co., and that it would be a waste of 
money to proceed with the suit in the 
circumstances. This application, was re-” 
fused and the case proceeded. The follow- 
ing issues were raised: (1) Are the plaintiffs 
entitled to maintain the suit? (2) What, if 
any, was the property vested in the plaint- 
iff, in the goods which were the considera- 
tion for the bills of exchange mentioned 
in Ex. B to the plaint (a) before: and (b) 
after the delivery by the plaintiffs to Kerr 
Tarruck & Ov., of the relative. bills of lad- 
ing ? (3) Did Kerr Tarruck & Co., hold ‘such 
goods or any of them as trustees and/or as 
agents for the plaintiffs? (4) Did Kerr 
Tarruck & Co., validly pledge such goods 
or any of them tothe defendants? (5) Are, 
the plaintiffs estopped ? The hearing . was, 
adjourned from time to time and continued“ 
for several days; a number of witnesses 
were called and both parties closed their 
cases save and except for Connsel’s final 
speeches. 4 
Meanwhile, on January 28, 1929, the 
decision in the case of Rahimbux Ashan 
Karim v. Central Bank of India, Ltd. Q) 
Thereupon, it be- 
came apparent, inthe light of that deci- 
sion, that the defendants would probably 
succeed in this case, on the pleadings as 
they then stood, their position and claim 
as valid pledgees within the terms of the 
olds. 178, Contract Act, which was thenin 


z 


asking for. a declaration __ 


a 


force, being much stronger’ than that of ., 


the Central Bank of India, Limited, in the 
case cited. That being the position, the 
Advocate-General, on behalf of the plaint- 
iffs, applied for leave to amend the plaint 
and to raise a new issue by alleg- 
ing that the documents and/or goods had 
been obtained from the plaintiffs by Kerr 


Tarruck & Co., by fraud andthe offence of t 


cheating, and to rely upon proviso” ?, 
s. 118. On April 19, 1929, “judgment was 
given on this application, which was grant- 
ed upon the terms that the plaintiff, 
should pay to the defendants the whole of 
(1) 119 Ind. Cas. 23; A I R 1929 Cal, 497; 560 867; 
Tnd, Rul. (1929) Cal, 711. Si ee 


nai 


1934. 


= the costs of the suit up to the date of the 
amendment, and. the further hearing was 
adjourned; with leave to both parties to 
call further evidence. The hearing was 
resumed on January 27,-193°, when the 


plaint-was further amended-by adding the. 


following particulars of fraud ; 

(a)-Obtaining bills of lading and other dccuments, 
on the representation that the terms of the: trust 
receipts wculd be carried out, and that such 4e:ms 
had been carried ‘out in the past, and by inducing 
the plaintiff Mok to part with such documents on 
such representations, .The said firm acied as it did 
without any intention of carrying òvt such represent- 
ations. (b; Concealing the fact that it had acash 
credit account with the Imperial Bank secured by 
the pledge of all goods stored and to be stored in 
the “D” division of the B-ngal Bonded Warehouse. 
(c).Obtaining the goods covered by the documents 
with the intention of pledging the same with the 
Imperial Bank and by concealing the said intenticn 
from the plaintiff Bank.” 
-- Subsequently, further evidence was called. 
The arguments on the resumed hearing 
were directed largely to the question, what 
is the-legal relation created by so-called 
“Trust Receipts,” This question was con- 
sidered in the case of In re Nripendra 
_ Kumar-(2), and my remarks therein have 

been explained and amplified in the judg- 

ment of Ameer Ali, J., in the case of In re 

Sumermull Surana (3), with “which I agree. 

So far as the present case is concerned. 

the question can be disposed of shortly : 

Whatever be the relation created as bet- 
_ ween the-plaintiff- and Kerr Tarruck & Co., 
< whether the trust receipis created contracts 

of agency or something more, such as a 

trust, they cannot affect the defendants 

who had no -knowledge of them and who, 
bona fide, had given valuable consideration 
for the goods pledged. (Section 64, Trusts 

Act.) - l l 

` It seems to me -quite clear that Kerr 

Tarruck & Co. were in possession of the 

goods within the meaning of the old s. 118, 

Contract Act, and could and did make a 
= valid pledge of them to'the defendants 

apart from any question arising under the 

terms of the second proviso. Further, I 

am satisfied, fir the reasons given in, the 

two cases to which I have just referred 
and jn the circumstances of this ‘case, 
that no trust was or could be created by 

“means of the trust receipt and that the 
7 gcods were not and could not have been 

delivered by the Chartered Bank to Kerr 

Tarruck & Co., or held by them upon trust. 

Where anyone holds property in trust, 


. (2) 121 Ind, Cas. 745; A I R 1930. Cal. 171; £6 0-1074; 
Ind. Rul. (1930) Cal 185. i . 
(3) 140 Ind: Uas-594; AIR 183? Cal. 6&0; £9 O 818; 
rnd. Rul (1933) Oal. !, ~~ ee ae - 
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bona fide, whether the trust is express or 
implied, he is in possession as the legal 
owner: Joy v. Campbell (4) ‘Trusts . Act, 
s. 3. It is clearthat Kerr Tarruck & Co. 
were nob the legal owners. They knew 
that their contract -with the’ shippers was 
that Lhe property in. the goods should 
not pass, and delivery should not be given, 
except upon payment, and. they “knew 
that the plaintifis had given delivery. to 
them in breach of the contract.of hypothe- 
cation between the plaintiffs and the ship- . 
pers. Further, the plaintiff's case is that 
Kerr Tarruck & Co. were not the owners 
of the goods. os oe 

The-real object of such documents as trust 
receipts, in this as in many other cases, 
seems to try and defeat the provisions 
of s. 52 (2) (e). Presidency Towns - Insol- 
vency Act, and this Mr Warwick was 
finally constrained to admit was the real 
object of the plaintiffs ‘in issuing: them. 
(Q. and A. No. 159 of his deposition, dated 
January 28, 1932). In any case, such would 
be the effect if permitted. This would 
offend against the provisions of s. 4, Trusts 
Act, as also would -the involved breach 
of contract ‘between thé Chartered Bank 
and the shippers. Ifno trust was created, 
and contrary,to my opinion the pledge to. 
the defendants was invalid for any. reason, 
then the logical result of the plaintiffs’ 
contention would be that s, 52 (2) (c), 
Presidency Towns Insolvency Act would 
apply and the goods would form part of 
the property of the. insolvents divisible 
amongst their creditors; as being - goods 
in the order or disposition of the insolvents, , 
in their trade or business, by the consent 
and permission of the true owner under 
such circumstances that they are the. 
reputed owners thereof. ‘This: follows 
from the plaintiffs’ contention that .they.are . 
hypothecatees, thal is to say, the true owners 
of the goods within ‘the meaning of the: 
section. i 


Such being the case, it would appear to 
be unnecessary to consider that part of the 
plaintiffs’ case which rèsts upon allegations 


`of fraud, because in such a case,the plaint-- 


iffs would not be entitled to “maintain the 
suit, the property inthe goods having vested 
inthe Oftic.al Assignee. Further; the plaint- 
iffs, as regards the shippers, were in a similar 
position to that which they alleged aginst 
Kerr Tarruck & Co. Admittedly, they had 
obtained the shipping documents from the 
shippérs..upon the representation- that they 


(4) (1804) 1 Oh. & Led. 328, -- ag 
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would not patt „with 
payment, when their 
mediately to deliver them to Kerr Tarruck 
& Co. in exchange for the trust receipts. 
Thus- they . were. guilty of fraud or the 
offence of cheating and their claim in this 
suit is founded upon such tort-feasance. 
The contention is that the, goods in suit 
were obtained from the plaintiffs by Kerr 
Tarruck & Co, by means: of-an offence or 
fraud within the meaning of. the second 
proviso’ to the old s. 178, Contract Act. 
The plaintiffs do. not rely upon the first 
proviso. Seldom has a case based upon al- 
legations of fraud started under a heavier 
handicap | It is perphaps unnecessary for 
me to repeat that the Court will not allow 
such allegations to be made lightly, or 
otherwise, than with the utmost precision 
and: particularity, and aboye all, prompt- 


them, except upon 
intention was im- 


Wiring their old- and trusted customers, 
Kerr Tarruck & Co., had defrauded them, 
never entered the - heads of the plaintiffs 
until at -least 15 months after the insol- 
vency: During this long period, when 
the plaintiffs, presumably, were in fairly 
constant communication with their legal 
advisers, not a word was said about fraud 
having beencommitted against the plaintiffs, 
and-their case, was launched and came to 
hedring without any mention of so serious 
an allegation. - lt -js not 
any: new facts were disclosed during this 
interval, upon. which this new charge could 
be founded, except the awkward fact which 
arose as the result of the decision in the 
ease. of Rahimbux Ashan Karim v. Central 
Bank of India, Lid. (1) to which I have 
referred. In other words, this allegation 
of fraud isan after thought, It has been 
raised upon the advice of lawyers, and it 
is clear from the evidence of Mr. Pollock 
thatthe officers of the plaintiff bank have 
experienced -great difficulty and much 
searching of heart belore they could he 
jnduced to swear upon oath, and with any 
sense of decency or honesty, that Kerr 
Tarruck & Co. had defrauded or had intend- 
ed to defraud the plaintiffs. I have been 
informed that this is a kind of represen- 
tative suit, and is being financed by several 
of the banks who wished to have the 
question. raised by the issue of trust re- 
ceipts finally decided. I cannot help re- 
gretting that | ' i 

the original ‘intention to the end, without 
introducing fresh allegations of fact which 
in all the circumstances of this case, I 
cannot help thinking are not honestly be- 
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lieved to be true nor honestly contended. „, 
Nevertheless, I will deal with them upon 
the supposition that they have been truly 
alleged, and that they were omitted from 
the original plaint either by forgetfulness 
and inadvertence on the part of the officers 
of the plaintiff bank, or by négligence on the 
part of their legal advisers. Ke 
The pledge to the defendants was of 
goods, not documents, therefore we ara 
Concerned withthe second proyso tos. 178 
only so far as it relatesto goods. In the 
first place it is difficult to see how the 
proviso can apply in the particular cir- 
cumstances of this case. The lawful owners 
of these goods were the shippers, not the 
plaintiffs. Kerr Tarruck & Co. obtained 
them from the shipowners who were in 
lawful custody of them. Assuming that 
the plaintiffs were the agents of the ship- 
pers for the purposes of the-proviso, Kerr 
Tarruck & Co. obtained the documents not 
the goods from the plaintiffs, It may 
however be possible to contend that Kerr 
Tarruck & Co. obtained the goods from the. 
shipowners, who were in lawful custody 
of them, by means of .an offence or fraud 
committed upon a third party, namely, by 
getting the shipping documents, which 
are, inthe words of Bowen, L. J., “the key 
to the warehouse” from the plaintiffs by 
means of an offence or fraud, and that this 
is sufficient to bring them’ within the 
terms of the. proviso. The word “offence” . 
is not defined -in the ,Contract Act, but 
in the General Clauses Act, s. 3 (37), it is 
defined as “any act or omission made 
punishable by any lawfor the time being 
in force.” The offence alleged by ‘ths 
plaintiffs is that of cheating, within the 
meaning of s. 415, Indian Penal Code 
which is as follows: , : es 
“Whoever, by deceiving any person, fraudulently 
ordishonestly induces the person so deceived’ to 
deliver any property to any person, or to consent 
that any person shall retain any property, or inten- - 
tionally induces the person so deceived to do or omit 
todo anything which he would not do or omit if 
he were not sodeceived, and which act or omission 
causes or is likely to cause damage or harm to that 
person in body, mind, reputation or property, is said 
to ‘cheat’ 
Explanation —A dishonest concealment of facts is a 
deception within the meaning of this section”, 
Therefore to constitute this crime, there ` 
mustbe active dec:ption, by which.the 
accused must (a) fraudulently or dishonest- 
ly induce the person to deliver property, 
ete., or (b) intentionally induce him to do 
or omit something . which causes damage, 
etc.,,to him, orthere must bea dishonest 
concealment of facts, with the like resulta . 


3 


-iige 


-"Fraudulently” means. doing a, thing with 
“intent to defraud (s. 25, Indian Penal Code). 
: The word “defraud” is not defined in the 
Code, but-connotes. generally an intention 
to deceive, coupled with the possibility of 
doing injury. ‘‘Dishonestly” means with 
. the intention of causing wrongful gain or 
~ loss (8. 24, Indian Penal Code). Wrongful 
- gain or loss means gain or loss of_ property 
-by unlawf@l means. (Section 23; Indian 
Penal Code). f 
“Fraud” is defined in s. 17, Contract. Act. 
It is doubtful whether this definition ig 
intended to apply to the word “fraud” in 
s. 178 and cogent reasons are adduced by 
- the learned authors of Pollock and Mulla on 


.the “Oontract and Specific Relief Acts,” | 
Edition 5 at page 639, why it should be - 


confined to the substantive wrong of deceit. 
But, whether or -not these arguments are 
-sound, -the definition requires either an 
. intent to deceive or to induce a contract, by 


a false suggestion known to be false, or the - 


- active concealment of a fact cr a promise 


made without any intention. of performing - 


it, or any other. act. fitted to deceive, or 


-any act-specially declared by law to be . 


fraudulent: Mere silence is not fraud 
unless there is a duty tospeak, or unless it 
is. equivalent to speech. There is no 
evidence, in this case, of active deception 
or concealment, and. I am satisfied that 
“there was no intention to deceive or to 
défraud,” No one in this case, except the 
Iéarned Counsel appearing for the plainiifts, 
has had the courage frankly to state other- 
wise, though some witnesses- have been 


induced to say that they had suspicions, . 


whatever that may imply. 

The firm of Kerr Tarruck & Co. carried 
on business in Calcutta prior to its insol- 
vency for more than 70 years, and during 
all that time. it is admitted thatit held a very 

-high reputation for commercial integrity, At 
alimaterial times Mr. B. N.Sircar acted for 
Kerr Tarruck & Co: of which firm he was the 
senior partner; noone has suggested that 
-ho has ever been known to be or act other- 
-wise than as an upright and honest busi- 
mess man. Ido not believe that he ever had 
an intention to deceive or to act fraudu- 
‘lently or dishonestly; nor do I believe that 
the plaintiffs were induced to. issue the 
‘Shipping documents, by any deception or 
active or passive concealment on his part 
or on the part of his firm. Throughout all 
this time, Kerr Tarruck & Co. never failed 
to meet every bill at or before maturity, 
generally before. I do not believe that 
‘either party ever intended the conditions of 
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‘the trust receipts ‘to be . observed. They 


Were and are devices created in an attempt 
to defeat the provisions of s. 52, Presidency 
Towns Insolvency Act, in case of insolvency. 
Inmy belief Kerr Tarruck & Co. had no 
more idea that, in pledging the goods to the 
defendants they -were acting’ wrongfully or 
in breach of any contract, than the plaintiffs 
had, when they. disregarded the plain terms 
of their contract with the shippers. The 
plaintiffs never relied or intended: to rely on 
the security (if any) afforded by the trust 


-feceipts. They relied upon the: reputation 
` and proved integrity of Kerr Tatruck & Oo. 


No effort was made to 
to the defendants. 


wished to do so, and the engraved locks of 
their 


They were 
well aware that large quantities of :goods 
whieh -weré-not 


A 
Eiet 


when they fell due, and that the property in 
the goods had passed to them on delivery, 
Just as the plaintiffs honestly believed that 
they were justified in issuing the shipping 
documents in return for trust receipts, the 
truth seems tobe, that some, and perhaps 


many; businessmen nowadays, thotigh of 


undoubted integrity; have: scant regard for 
the sanctity of contracts, or even of -triists; 
or for meticulous. adherencė to their terms. 
Mr. Warwick's evidence . under éross- 
examination is full of enlightenment upon 
this aspect of the case, Perhaps - their 
cynical disregard of what. was once ĉon- 
sidered to be the cornerstone -of modern 
civilization is not surprising. “There have 
occurred. recently striking and notorióus 
examples of breaches of. comtracts which 
had been confirmed and sanctifiéd' with all 
the deliberation and solemnity of Ats of thé 
legislature. itself and as - deliberately 
broken. Butit is my belief that: those ‘whe 
obligations with such 
scant respect will generally and in the long 
run have cause toregret théir actions, and 
the result in this case is; that - there mitist 
be judgment for the .deferidant' with costs.’ 
N; SEE ~ Suit-dismissed, 


: 910 
ai ” BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No. 12 
: of 1933 
: and 
Civil Suit No. 2058 of 1930 
“ October 11, 1933 
BEAUMONT, C. J., AND BLACKWELL, J. 
RUSTAMJI ARDESHIR COOPER— 
APPELLANT 


versus 
BYRAMJI BOMANJI TALATI— 
RESPONDENT 
Presidency Towns Ensolvency Act (III of 1909), 
8.17—Adjudization—Decree passed against person 
cdjudicated—Right to appeal, if passes to Official 
Assignee. 
“When a person has been adjudicated insolvent, his 
right to set aside a decree for money passed against 
him on the ground of. fraud passes to the Official 
. Agsignee; The right to appeal against a judgment 
passsd against him ceases to be exerciseable by the 
‘insolvent after his insolvency. 
Mr. J. C. Forbes, for the Appellant. 
Mr. N. PR. Engineer, for the Respondent. 
Mr. B.S. Billimoria, for the Official As- 
signee , ai 
Mr. R. D. Banaji, for three of the Oredit- 
ors. ous i 


- | Beaumont, C. J.—This is an appeal in 


‘which the respondent asks to have the 
appeal dismissed on the ground that no 
paper book has been delivered. 
“The position of the matter is this. There 
was a suit brought by one Talati against 
one Cooper in the year 1929.to recover a 
sum of money, and on February 28, 1929, 
judgment was given against Cooper for 
Rs. 90,000. On September 30, 1930, 
Cooper started his present suit to have the 
decree of February 28, 1929, set aside, his 
contention being, I understand, that the 
decree was obtained by fraud and in his 
absence. On December 23, 1932, Mr. 
‘Justice’ Kania gave judgment in the suit 
dismissing the plaintiff's claim, and in 
February 1933, this appeal was lodged by 
Cooper. Subsequently on March 27, 1933, 
Oooper-was adjudicated insolvent on the 
petition of this particular judgment-creditor. 
When the matter first came before this 
Court, it was assumed by everybody that 
if any. right of appeal lay, the right 
would -be in the Official Assignee, and we 
stood the matter over for a short time to 
enable the Official Assignee to make up 
his mind whether he desired to appeal or 
not. He subsequently came to the con- 
clusion that he did not desire to appeal. 
Certain credtiors then appealed from that 
decision of the Official Assignee to the 
Judge in Insolvency, and the learned 
Judge dismissed the appeal and upheld 
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the decision of the Official. Assignee no! 
to appeal. The learned Judge in’ in 
solvency does not appear -to have gone 
into the merits of the question whether the 
appeal was likely to be successful. He 
seems to have held that he ought not to 
interfere with the discretion of the Official 
Assignee. Inasmuch as the Official As-- 
signee had, in express terms and properly 
submitted the exercise of hi@#discretion to 
the Court, I think the learned Judge ought 


.to have dealt with the matter on merits. 


We are.told that the creditors, who were 
interested -in bringing that appeal before 
the Insolvency Judge; desire to appeal 
from his decision to this Court, and so far 
as they are concerned, they ask that this 
appeal may stand over until after they have 
brought that appeal. . mos 
However, -Mr. Forbes, on behalf. of 


“the insolvent, Cooper, has argued that as 
‘a matter of fact the right of appeal- re- 


mains in the insolvent, and does not pass. 


to the Official Assignee, and he asks 
for time to file his paper book. - i 
The way he puts his case is this. He 


says that this right, if it amounts to any- 
thing, is a chose in action, and he relies 
on the law stated in Halsbury’s Laws of 
England, Vol. I, 2nd Edition p. 186, 
para. 255, which is in these terms:— ee 

“All rights of action which relate directly to 
the bankrupt's property and can be turned into as- 
sets for the payment of debts pass to the trustee, 
but where a cause of action arises from the bodily 
or mental suffering or personal inconvenience’ of 
the bankrupt, or.from injury to his person or re- 
putation, then the right of action remains,with the 
bankrupt.” 


Mr. Forbes contends that the decreé, 
which he wants to set aside, being a mere 


-money decree against the insolvent, doés 


not affect in any way the assets divisible 
amongst the creditors, since the assets 
divisible amongst the creditors will remaix 
the same whether this judgment stands or 
falls. What:.will vary is the class of 
creditors to receive the dividend, ‘and the 
amount of dividend which each creditor 
may expect to get. Therefore, Mr. Forbes 
contends -that the right to set aside this 
judgment never passed to the Official 
Assignee. I agree with the- contention 
that this right to set asidethe judgment 
is a chose in action. Under s. 17 of the 
Presidency Towns Insolvency. Act -all - the 
property of the. insolvent passes to the 
Official Assignee, except as . otherwise 
provided in the Act, and undoubtedly, the 
word “property” is wide enough to cover & 
chose in action, It is quite. clear thah 


`~ 
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this particular. judgment does not fall 
within the second class of cases referred 
to in-the passage in Halsbury, which I 


. have Tead, because the cause of action 


IN 


-does not desire: to appeal. 


‘of 


does not arise from any bodily or mental 
suffering or personal inconvenience of the 
bankrupt or from any injury to his per- 
son or reputation; but, in my opinion, the 
two classes ‘of choses in action, which are 
referred {®in Halsbury, are not exhaus- 
tive. The true view is that all choses in 
action- pass, unless they come within the 
exception which has been established in 
relation: to matters personal to the bank- 
rupt. wig 

There is, I think, direct authority for 
that view in the decision of the English 
Court “of Appeal in the case of Boaler 
v. Power (1).! In that case the bankrupt 
was suing to set aside a judgment on the 
ground that it had been obtained by fraud 
and the only part of the judgment which 
he warited to set aside was the judgment 
for costs. The’ Court of Appeal held that 
his right to sue to set aside a judgment 
was a chose.in action, which vested in 
the trustees in - bankruptcy, and they held 
that the bankrupt could not maintain the 
suit after his bankruptcy. I think that 
decision jis authority for holding that in 
this case the right to appeal against the 
judgment of Mr. Justice Kania ceases to 
be exérciseable by the insolvent after his 
insolvency. ` 

It is, in my opinion, not necessary for 
us to Gonsider' what the exact rights of the 
Official Assignee may be, because he says 
that, ‘whether: he can appeal or not, he 
And it is di- 
fficult = to see -what advantage he would 
get by appealing, because it is established 
by many authorities that the Official As- 
signee. is not bound by a judgment ob- 
tained -by a creditor. It is open to him 
when `a judgment-creditor tenders proof 
his debt to reject the proof 
on the ground that the judgment was 
obtained by collusion or fraud or some- 
thing of that sort. Therefore, the Official 
Assignee can go into that question when 
the creditor seeks to prove his debt. 

That being so, I think ‘that. we ought 
not to extend the time for filing the 
paper book in order to enable the credi- 
tors to appeal against the decision of the 
learned Insolvency Judge upholding the 
view of the Official Assignee that he is 
not bound to appeal in this case. 4 

(1) (1910) 2 K B 229; 79 LI KB 


486; 102 LT 
450; 17 Manson 125; 26T L R 358. f - 
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There will, therefore, be a declaration 
that this appeal has abated, and we must 
dismiss it. ; | 
Blackwell, J.—I agree. i s 
Beaumont, C.J.—(On costs). In this 
case the appellant had made the usual 
deposit of Rs. 509 in Court under r. 807 
as security for. the costs of the respon- 
dent. The Official Assignee contends that 
Rs. 500 form part of the estate, and that 
the respondent can only prove his claim 
as to costs, That view, [ think, is wrong. 
The only interest of the insolvent or of 
the Official Assignee in Rs. 500 is to re- 
ceive so much of it as is nos properly 
applied under the order of the Court in 
payment of the costs of the respondent. 
I think we clearly have jurisdiction to 
direct. the payment of that sum deposited 
in Court to the respondent., That being 
50, we make the order that the respon- 
dent should get his costs of the appeal 
out of Rs. 500 deposited by the appellant 
in Court. < 
N. Appeal dismissed. 


=. — 


- LAHORE HIGH COURT 
First Civil Appeal No. 860 of 1932 
May 29, 1933 i 
SuADI LaL, ©. J., AND ABDUL QADIR, J. 
Mes. D. WILLIAM KALLAN— PETITIONER 
f —APPELLANT _ ; 


VETSUS 
K. W. WILLIAM KALLAN AND ANOTHER— 
RESPONDENT ‘ 

Divorce—Adultery —Circumstantial evidence, sufi- 
ciency “of—Cruelty, what constitutes, 

The Oourt may presume adultery when it is 
satisfied that a guilty attachment subsisted -bet- 
ween the parties and that opportunities occurred 
when a guilty intercourse might with ordinary 
facilities have taken place, But- for applying this 
principle the circumstantial evidence must be suffi- 
ciently strong and conclusive. It cannot be applied 
when the evidence is meagre and inconclusive, 
E. G. Hunter v, Emperor D and Captain S. I. 
Davidson v. Norah MacDonald Davidson (2),- refer- 
Ted to. a 4 
-To constitute a legal cruelty there must be danger 
to life, limb or health, bodily or mental, or a rea-. 
sonable apprehension of it. G C. Foster v. A.B. 
Foster (3 , referred to. | - - 

F. C. A. from a decree ofthe Additional: 
District Judge, Lahore, dated March 29, 


1932. -> R , 
Mr. J. W. Fairlie, for the Appellant. 
Mr. Ajit Ram, for the Respondents, 
Abdul Qadir, J:—This is an appeal 
against the order: of the Additional Dis- 
trict: Judge, Lahore, dated March 29, 1932, 
refusing to dissolve the marriage between 
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Mr. K. W. William Kallan and Mrs. D. 
William Kallan.. The. parties are Indian 
Christians and are governed by the Indian 
Divorce Act IV of 1869. -They were mirried 
at Saharanpur on July 18. 1907. The 
petition for .dissolution of marriage wus 
made by the wife, who alleged adultery 
coupléd with cruelty as the justification 
for the’dissdlution prayed for. Mrs. Olive. 
Perry was cited as co-respondent and. if 
was ‘alleged that Mr. William Kallan had 
cominittéd . adultery with her. The learned 
Additional District Judge held that no 
legal cruelty- was proved and that no 
adultery subsequent to April, 1928, was 
established: (In the judgment 1927 appears 
to have been -put‘down instead of 1928 by 
mistake): He also held adultery between 


Mr. Kallan and . Mrs. Perry, which took: 


place in 1927, appears to have been con- 
doned, but since October 1930, Mrs. Kallan 


was not responsible for any act which- 


could be treated as a condonation of 
adultery, if it did occur. On these.grounds 
the petition was dismissed but the parties 
were left to bear their own costs. Mrs. 
Kallan has appealed to this Court and 
her appeal has been argued by Mr. Fairlie, 
and Mr, Ajit Ram has argued the case of 
the respondent. ` ` ME 

It appears that there was no trouble 
between the husband .and the wife till 
1923. The-husband was working as a 
cook and the wife as a nurse for children. 
In 1923 she and her husband were employed 
át -Bangalore in one household, and - Mrs. 
Perry was also serving ‘there as, a nurse 
under Mrs. Kallan. In the summer of 
1924 the children of Mrs. Kallan went 
with Mr: Kallan: and Mrs. Perry to 
Delta Dun, whiié Mrs. Kallan remained 


at Bangalore on duty. She joined them at: 


Dehra Dun; in November 1924, and they 
all lived together till January 1925, when 
Mrs. Kallan: went to Quetta on service 
and. later on left for England with “her 
mistress. She returned in 1927. In 
her absence an illegal intimacy de- 
veloped between her husband and Mrs. 
Perry and when Mrs. Kallan came back 
she found that: Mrs. Perry was about 
to give birth to a child -and she actually 
lad a child on December 14, 1927. Mrs. 
Kallan, however, continued to live with her 
husband and Mrs, Perry in the same house 
until ‘June 1928. -According to herself 
they all lived together till June, 1926, but 
according tothe version: of the other side, 
Mrs. Pérry left the house in April, 1928, 
either of her own ‘accord ‘or-.on being 
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turned cut by.. Mts. Kallan.. The 
fact: of Mere. Kallan. -having continued 
to: live with.ber husband. and Mres 
Perry upto April or June, 1928; coupied | 
with the alleged fact that she paid -the 
expenses of-the confinement of Mrs. Perry. 
has been taken to be a condonatior 
of the adultery admittedly committed. -b¥ - 
Mr. Kallan upto that stage. . Mrs. Kallan 
slates that on her return from @pgland,in 
1917; she protested against. the- intimacy: 
that existed between her; husband - ang 
Mrs. Perry, but she left again for Gulmarg 
on service in June, ;192%, and -after that 
again went to England in November, 1929; 
returning of India in :Qetober, .1930.- On 
her return she refused to: live „with hex 
husband and has not livéd with him since: 
Her petition for dissolution, of -marriage 
was lodged on August 11, 1981.. - wie ® 
It may be stated at-once that there is 
no direct evidence of adultery between 
Mr. Kallan , and- Mrs. Perry, after -Mrs; 
Perry left. the house occupied, by the 
Kallans in 1928. The petitioner relieg 
upon certain circumstances, from .which 
she wishes to have it inferred .that adul- 
terous connection between. her. husband: 
and Mrs. Perry took place after that date; 
One of these circumstances is that in 
1928 Mra. Perry took a roomon rent ina 
building situated near Bibian Pak Damanan 
in Lahore and Mr.. Kalan used to visit - 
her inthat room. The other circumstances 
arè that, subsequent to this, Mr. Kallan 
went to Mussoorie and Mrs. Perry alsa 
went there after some time and they were: 
both employed in the same household and 
shifted to Jhelum together with -their 
master and mistress and then came to, 
Lahore. ` soo eo Bet 
- As regards cruelty, Mrs. Kallan alleges: 
that when she was last with her husband, 
in 1928,-he used occasionaHy to beat her 
and that they had- disputes ‘over Mr: 
Kallan’s connection with Mrs. Perry," > 
As regards condonation, she deposes that. 
though ske lived with her husband after, 
discovering’ that. Mrs. Perry had given: 
birth to a child, which was born of hims - 
she didnot resume conjugal relations with: 
him and they did not ‘cohabit as husband 
and wife during the time of her stay with; 
him. On the contrary Mr. Kallan states: 
that he and’she lived as husband and wife: 
during that period. : 
Evidence as to the fact that Mrs. Perry, 
stayed in a room near Bibian Pak, 
Damanan is given by Ram Ditta Mal * 
(P. W. No. 5) who says that. the builds, 


1934 


~ ings belonged to him and he used to pass © 


by the place and he saw Mr. Kallan 
there on many occasions by day as well 
as by night.. Mr. Fairlie says that there 
can very rarely be any direct -proof of 
adultery and it must be presumed to have 
occurred after April or about June 1928, 
because there was previous illegal attach- 
~ment between- Mr Kallao and Mrs. Perry 
and his frequent visits to Mrs. Perry 
afforded an™pportunity to him to commit 
adultery. He refersto the case of E. G 
Hunter v. Emperor, 6l Ind. Cas. 238 (1), 
which-laid down the principle that adultery 
: could be proved by circumstantial evidence. 
He also refers to Captain S. I. Davidson v. 
Norah MacDonald Davidson, 62 Ind. Cas. 


782 (2) where a Division Bench of this. 


Court held that the Court may presume 
adultery when it is satisfied thata guilty 
attachment subsisted between the parties 
and. ‘that opportunities occurred: when a 
guilty intercourse might with ordinary 
. facilities have taken place. These au- 
thorites, while correctly laying down a 
principle that can be followed in certain 
cases where circumstantial evidence is 
sufficiently strong and conclusive cannot, I 
am afraid, be very useful, where the 
material for the required inference is so 
_ meagre asin this case. . In Captain S. I. 
-Davidson v. Norah MacDonald Davidson 
62 Ind. Cas..782 (2), the circumstances 
“which led to the inference, clearly indicated 
the existance of adulterous, relations 
between the wife and the co-respondent. 


Similarly, in E. G. -Hunter v. Emperor. 


6l Ind. Cas. 299 (1), which was a case 
under s. +97, Indian Penal Code, it was 
proved that the accused took up his abode 
in the houss of another man’s wife and that 
he .and she slept in the same bed for 
fifteen days. This, added to the evidence 
of attachment between them was taken as 
“sufficient to prove adultery. Inthe present 
case'all that is alleged is that Mr. Kallan 
“used to go and meet Mrs. Perry- in the room 
in which she lived.. Bearing in mind the fact 
that she had given birth to a child, which was 
his child, these visits alone are, to my mind 
insufficient to raise a presumption that ad- 
gultery did take place on the occasion of any of 
these visits. Similarly, the fact that Mrs. 
Perry followed Mr. Kallan to Mussoorie 
and they both got service in one household 
for some time there and after that at 
Jhelum is also not sufficient to prove 


sas 61 Ind. Cas. 238; 2U PLR (A) 419; 220rLJd 
882, 
© (2) 62 Ind. Oas. 782;.3 U PLR (L) 6. 
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adultery between them during that period, 
though the possibility of it may be easily 
admitted. : i 

So faras the question of cruelty is con- 
cerned, thereis, in the first place, no 
corroboration of the statement of Mrs. 
Kallan as to any. beating given to her by her 
husband. The learned Counsel for Mrs. 
Kalan does not lay stress on her statement 
and relies on constructive cruelty. He 
adds that persistence of a husband in 
keeping up adulterous connection with 
another woman itself amounts to .cruelty 
to the wife on account of the great mental 
trouble that it causes to her. Tt is pointed 
out, however, by Mr. Ajit Ram that to con- 
stitute a legal cruelty, there must be danger 
to life, limb or health, bodily or mental, or 
a reasonable apprehension of it. He refers 
to G.-C. Foster v. A. B. Foster (3) in which 
this maxim is adopted as the rule of decis- 
sion, andin which itis stated that in order 
to:establish a case of cruelty against the 
husband, the wife must prove more than 
isolated acts of violence. In my opinion, it 


-must be held in this case that there is no 


proof whatever of any legal cruelty-in the 
present case and it is obvious that for want 
of proof of such cruelty this appeal must fail, 
even if it were possible to infer- adultery 
from the facts relied upon by the appel- 
lant. f 3 

Under the above circumstances. the 
question of condonation does not require 
discussion. f ; 

Mr, Fairlie has argued that the appellant 
has been very badly treated by her husband 
and the conduct of the husband has-been so 
unfair that itisimpossible for the husband 
and wife to live together any longer, but I 
do not see what can be done to help her, in 
spite of the sympathy that one may have 
with her misfortune, because the law as it 
stands insists on. proof of adultery and 
cruelty, and herethe proof -of adultery is 
insufficient and proof of legal cruelty is 
absolutely wanting. 

I would, therefore, dismiss this appeal, 
but would leave the parties to bear their 
own costs. ë - 

. Shadi Lail, C. J.—I concur. | 
N Appeal dismissed. 

(3) 107 Ind, Cas. 181; A I R 1928 Oudh 111; 1 Luck, 

Cas. 685. 3 
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First Civil Appeal No. 65 of 1929 
January 9, 1933 
| FERRERS, J O., AND RUPCHAND, A. J.C 
Firm or SAKERCHAND BHAGOOBHAI 
_ — APPELLANTS 


h versus 

Freu or PREMJI MULJI AND ANOTHER— 
g RESPONDENTS. 
_ Sale of Goods Act (III of 1939), s. 30—Two 
innocent parties suffering from fraud of third party 
—Negligence of one party enabling committing of 
fraud—Negligent party to suffer loss—Unpaid rendor, 


when estopped from disputing rights of subsequent 
_ purchaser, 


Where one of two innocent parties must suffer 
from the fraud of the third, the loss should be borne 
by him who has enabled the third party to commit 
the fraud if he has neglected some duty owing to 
_ the other or has done something which has in fact 
misled the other. Whether an unpaid vendor is 
estopped from disputing the rights of a subsequent 
purchaser in good faith or not must depend on the 
circumstances of each case. 


F. C. A. against the judgment and decree 
passed by Mr. Aston, Additional Judicial 
Commissioner of Sind. 

Mr. Assudomal Rewachand, for the Ap- 
pellants. oe 

Mr. Yolasing K. Advani, for the Res- 
, pondents. 

Judgment.—The broad facts of this 
case are hardly in dispute. Plaintiffs 
—appellants carry on business at Agra, 
They acted as commission agents of the 
firm of Messrs. Premji Mulji who are 
defendants No. Lin the suit, 

Defendants No, 1 had entered into several 
contracts for the sale of rapeseed with 
“Messrs. E. D. Sasscon & Oo., Ltd., who are 
defendants No, 2 in the suit. Defendants 
No. 1 iequested the plaintiffs to consign 370 
bags of rapeseed to the Company and to 
Show in the railway receipts the name of 
defendants No. 2 both as consignors and as 
consignees of the said bags. On or about 
April 23, 1925, plaintiffs consigned 370 bags 
in compliance with these instructions, But 
as they had not received the price of goods 
from defendants No, 1 they sent the railway 
receipts along with hundis for ‘the ap- 
proximate value thereof to their bankers, 
Messrs. the Bhardavy Commercial Bank, 
Aligarh, with instructions to transfer the 
hundis and the railway receipts to the 
Central Bank of India, Ltd., Karachi, for 
sollection of the money and for handing 
over the railway rece pts against pay- 
ment. 

On April 30, the plaintiffs were informed 
that the hundis had not been honoured 


But from that day up to May 21, 1925, they ` 
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‘gave no intimation whatsoever to defend- 
-ants No. 2 that they had sent the railway 


receipts to their bankers with instructions 
to hand them over on payment of the hundis 
or that they claimed a lien on the goods or 
that their hundis had not been. honour- 
ed. 

On May 2 and 8, 1925, the gcods arrived 
at Karachi, and as these goods were con- 


‘signed to defendants No.2 the waggon 


containing the same was rafed on to the 
plinths of defendants’ No. 2 and unloaded 
by the railway in accordance; with an 
arrangement made by the railway with 
defendants No. 2 that the goods consigned 


.to them would be handed over to them 


without production of railway receipts on 
an indemnity given by them to the railway 
for any claim that might be made against 
the railway. On getting delivery -of the 
goods defendants No. 2 paid freight to 
the railway. 


There was no privity of contract between 
defendants No. 2 and plaintiffs. But 
defendants No. 2 had entered into certain 
forward contracts with defendants No. 1. 
Two of these contracts were for 75 tonsand 
100 tons of tooria deliverable before May 15. 
It was in part fulfilment of these contracts 


that defendants No. 1 had ordered out the, 


goods. On May 9, 1925, 
entative of defendants No. 1 went to 
defendants No. 2 in connection with 
another lot of 517 bags of.. tooria 
which had been delivered to defendants Ne. 
certain other con- 


the repres- 


tracts. i h 3 3 
According -to_the terms of the contract 
defendants No. 1 were entitled to receive 
eighty per cent. of the value of goods on 
delivery of the goods or documents of.title 
pertaining to such goods, giving construc- 
tive possession thereof to defendants. No. 2 
pending analysis of the goods and settlement“ 
of final accounts. The amount payable to 
defendants No. 1 on this lot at 80 per cent. of 
their value was Rs. 7,100. But on that date 
defendants No.1 were indebted to defend- 
ants No. 2 to the extent of Rs. 4,100 in 
respect of certain other contracts, and 
defendants No. 2 claimed the right tog 
deduct this sum of Rs. 4,100 out of Rs. 7,100. 
This they had a right to do, in view of 
cl. 11 of their contract which reads ag 
under: — 
“Il Differences. Any money due to Messrs. E, D. 
Sassoon & Co., Ltd., under the contract may be retained 


by them against any claim which they may have 
against the same parties under any other contract.” .. 


Defendants No. 2 declined to advance” 
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more than Rs. 3,000 to defendants No. 1. 
It is said that at that timethe representa- 
tive of defendants No. 1 requested defendants 
No. 2 not to deduct the sum of Rs. 4,100 
from Rs. 7,100 but from the value of 370 
bags which were lying on their plinths and 
which were tendered against the two con- 
tracts of- 175 tons referred to abore, and 
said that the railway receipts would be 
duly hagded over by him to them within 
two or three days. It was in view of this 
request that defendants No. 2 did not 
deduct Rs. 4.100 out of Rs. 7,100 but handed 
over the full sum of Rs, 7,100 to defendants 
No. 1. Itis :urther said on behalf of de- 
fendants No. 2, that at that time the re- 
presentative of defendants No. 1 distinctly 

- authorized the appropriation of 370 
bags against the two contracts of 175 
bags and that it was in accordance 
with that express authority that on or about 
May 14, 370 bags were duly analysed and 
appropriated against the two contracts. 
On May 18, defendants No. 2 wrote the 
following letter :— 

“Ag personally arranged by you through our brokers 
we have duly appropriated 370 bags rapeseed 
consigned to us under R/R Nos. 202 and 574 
Inv. Nos.. 3t and 36, dated April 24, 1925, and 
April 23, 1925, from Agra Fort, and of which we got 
delivery on 2nd and 3rd instant against your 
contracts Nos. 197 _part and 212 part, and have 
credited your account accordingly. As the remaining 
contracts, have been cancelled as per our notices, dated 
16th instant we send you herewith our fina! bill and 
ae thank you to settle the same ata very early 

ate.” 

After the despatch of this letter they 
received a letter from the plaintiffs which 
reads as follows; — 

“We beg to inform you that the above consign- 
ments of 2U5 bags and 165 bags have been despatched 
by us if Your name under instructions from Messrs. 
Premji Mulji but as this firm have not retired our 
hundis and released the relative railway receipts we 
have to ask you not to deliver the above consign- 
ments to any one without our instructions. 

Please note that the relative railway receipts are 
-in our possession and we are arranging to take 

* delivery of same in due course. Ifatall you deliver 
the above goods or pay any money thereon, it will 
be at your risk and for which you will be held 
responsible.” ‘ 

Correspondence then ensued, resulting 
in the filing of the present suit. 

Now, it is not disputsd that the defend- 
ants No. 1 were in financial difficulties in 
the monthof May, 1925. The learned Judge 
has found on the evidence as follows: (line 
221). ; 

“That defendant No. 2 has not,in my opinion, 
established that Premji Mulji after the arrival of 
the goods expressly requested the purchaser to 
appropriate the goods. I believe the evidence, 
however, that defendant No. 2 were pressing the 
vendor (Premji Mulji) to pay the debt of Rs. 4,100 
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due on another contract and expressed an intention 
of deducting the Rs. 4,109 from the advance pryable 
to him on the 517 bags and that Premji Mulji asked fora 
fulladvance on the 5 7 bags and requested defendants 
No 2.to deduct the Ks. 4,100 from the sum payable on 


the 370 bags saying they were his and promising lo 


bring the railway receipts for the latter in a day or 


“two, and that on the strength of this request, an 


advance of Rs 7,'0) was made on the 517 bags with- 
out deduction.” 

Now, it is a well-known principie of law 
that where one of two innocent parties 
must suffer from the fraud of the third, the 
loss should be borne by him who has 
enabled the third party to commit the 
fraud if he has neglected some duty ow- 
ing to the other or has done something 
which had in fact misled the other: Kerr 
on “Fraud and Mistake,” 1929 Edition, 
p. 138. Itis this principle of law on which 
s. 108 of the Indian Contract Act, since 
repealed and s. 30 of the Indian Sale of 
Goods Act now in force are based. : 


The plain question which we are, there- 
fore, required to answer in this case is 
which of the two innocent parties—the 
plaintiffs or the defendants No. 2—should 
suffer for the fraud of defendants No. 1. 

It is argued on behalf of defendants 
No. 2 and not without considerable force 
that had plaintiff not made out the rail- 
way receiptsin the name of defendants No, 2 
both as consignor and consignee, the goods 
would not have been unloaded on their 
plinths by the railway and Premji Mulji 
would not have been in a position to repre- 
sent to them that the goodsin question were 
his property, and induce them to give him 
credit on the strength of these goods which 
were in their possession. Had the name of 
‘the plaintiffs been shown in the railway re- 
ceipts as consignor, something might have 
peen said in their favour. It would have 
been open to argument that it was incumbent 
upon defendants No. 2 to inquire from 
plaintiff what rights, if any, they claimed 
in the goods. But defendants No. 2 had 
no reason to believe that the goods had 
been forwarded to them by plaintiffs or by 


any one else other than defendants No. 1. 


Plaintiffs not only failed to have the railway 
receipts made out in their own name but 
failed to give intimation to defendants No. 2 
between April 30, when they knew that the 
hundis had been dishonoured, and May 15, 
when the goods- were appropriated by de- 
fendants No. 2. 

Plaintiffs must have known that in thg 
ordinary course, defendants No. 2 would 
get delivery ofthe goods, that they wouid 
pay -freight for the goods, that they would 


dié 
treat the goods as belonging to defendants 
No. 1, and that they would not know that 
the goods had been sent by defendants 
No. 1. They did nothing to protect their 
interest by giving notice to defend- 
ants No. and to put the de- 
fendants No. 2 on their guard. It was this 
neglect on their part which enabled defend- 
ants No. 1 to make defendants No. 2 believe 
that the goods belonged to defendants No. 1 
and to obtain credit for Rs. 4,160 against 
these goods, 

It is no doubt true that the railway re- 
ceipts were not handed over to defendants 
No. 2. But that fact alone was not sufficient 
to put. defendanis No. 2 on their guard. 
Railway receipts are sometimes lost or de- 
layed in transit, Defendants No. 2 were 
well within their rights to treat defendants 
No. 1 as the owner of the goods and to deal 
with them as such owner, more so when 
between May 2 and 9, no one had made any 
claim to the goods. 

With regard to the finding that the re- 
presentative of defendants No. 1 did not 
expressly authorize the company to appro- 
priate the goods against these two contracts 
it may be observed that there is positive 
evidence on the record to that effect and no 
evidence to contradict it. Premji Las not 
gone into the witness box. There is no 
reason why: the evidence on that point 
should have been disbelieved. It would 
also appear that no such request was neces- 
sary. According to the contract, goods were 
deliverable on or before May 15. Goods 
had been sent to defendants No. 2. They 
were told by defendants No, 1 that the 
goods were sent against these two contracts. 
That is all that defendants No. 1 as sellers 
were required to do. According to the con- 
tract, it was for the Company to analyse the 
goods and to fix the allowance, if any, which 
was payable tothem. As soon as they had 
done that, the appropriation was complete, 
On May 14, defendanis No. 2 fixed the al- 
lowance and made the appropriation. Till 


“then ihey had no notice whatsoever frcm 


the plaintiff of his claim. Whether an un- 
paid vendor is estopped frcm disputing the 
rights of a subsequent purchaser in gocd 
faith or not must depend on the circum- 
stances of each case, 

Treating the plaintiffs as unpaid vendors 
and in possession of the railway receipte, 
they are clearly estopped by their conduct 
drom disputing the right of defendants No. 1 
to 1epresent to defendants No. 2 that they 
were the owners of the goods. 

"Mr. Assudamal has argued that in any 
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-case the defendants No. 2 are not entitled 
to conduct more than Rs. 4,100 which were 
due tothem on May 9, and freight paid to 
the railway for the goods, But ‘cl. 11 of 
the contract referred to above, expressly 
empowers defendants No. 2 to retain and 
appropriate any money due by them against 
any particular contract towards money due 
by them on some other contract between 
the same parties. In this case, ipe defend- 
ants No. 2 had to receive delivery of 175 
tons of tooria. They received delivery 
only of 870 bags or about 40 tons of tooria. 
They had a claim for damages in respect of 
‘the balance of tooria undelivered,- They 
had, therefore, a right to appropriate the 
balance of money due by them on these 
goods against damages claimed by them 
in respect of the undelivered portion of 
goods under these very contracts. This is 
what they appear to have done in their ac- 
count which is Ex. 26. The result of the 
account between defendants Ncs. 1 and 2 
is that defendants No. 2, after giving credit 
for.the value of the bags, are creditors of 
Premji Mulji to the extent of Rs. 20,000. 

Under the circumstances, we think that 
the learned Judge was right in dismissing 
the suit of the plaintifis against the Company 
and decreeing against Premji Mulji. 

We accordingly dismiss this appeal with 
costs, -> z - 

N. Appeal dismissed. 


RANGOON HIGH COURT 
Second Appeal No. 260 of 1932 
August 25, 1933 
BAGULEY, J, 

K. SWAMINATHEN PADIACHI— 
APPELLANT 


versus x 

MOONA CHINA ANDIAMBALAM— . 

RES: ONDENT 

Ciril Procedure Code (Act V of 1608), Sch. TI, 
para. l— Agreement torefer to arbitiation— Whether 
should te in uriting— Order of reference nót cn 
uritten azplicaticn— Award, if valid and binding 
—Adtverse possession—Kxecution of decree against 
defendant in prior suit—Claim of title by adverse 
possession—Former decree, if operates asbreach of 
continuity of adverse possession. 

Where the parties cay that they wich io refer the 
matter in dispute to a certain perecn and abide by 
bis decision, thet perecn is\clothed with ihe powers 
of sn arbitrator. A written application to refer to 
arbitraticn is not necessary. When the Court Teeses 
an order of reference ithovgh not cn a written 
applicaticy, tbe award is valid and binding and iko 
order cannot be superseded. 

Where in a suit against tte defendant in Tespect 
of a land was decreed and the decree executed, and 
in a subsequent euit the ‘defendant claimed title by 
adverse possession; Ne Se) NG 


r 
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Held, that the mere fact that the former decree 
was executed against him, even though he im- 
mediately reverted to his formér position, would 
operate as a breach of the continuity of his adverse 
possession, and, therefore, he could not subsequently 
claim any title against the plaintiff purely owing to 
adverse possession. 


S. A, againstthe decree of the District 
Judge, Amherst, dated November 28, 


1932. 


Mr. Eunoose, for the Appellant. 

Mr. C. Ig Tambi, forthe Respondent. 

Judgment—The appellant ‘ was the 
plaintiff in the trial Court. In his plaint 
hesets out that heis and has been since 
June 1914 the owner in possession of a 


piece of land and that about two months 


ago he discovered that the defendant had 
encroached upon the land sgo hehad a 
survey madeand prays for possession of 
the land encroached upon, The defend- 
ant filed a written statement saying that he 
himself sold the holding to the plaintiff, 
thatever since the sale the ‘plaintiff and 
he had considered a certain fence between 
the ‘plot sold to the plaintiff and that 
belonging tothe defendant as the bound- 
ary line. He denied that he encroached 
on the plaintiff's land or ‘put up any new 
fence since 1914 and pleaded that even 
if he were in possession of the land he 
had been in possession ofitsince 1914 and 
therefore, the suit was barred by limitation. 
On July 30, 1932, thecase was called and 
the diary order runs as follows: 

“Both counsel say that they would like to refer 


the matter (land in dispute) to the-S, L. R. and 
abide by his decision.” 


A letter was accordingly sent to the 


Superintendent of Land Records (p. 12 of. 


the file) asking him to survey the land 
according to the sale deed forwarded with 
the letter and give a correct report as to 
whether the existing well and the defend- 
ant’s house encroached on the plaintiff's 
land. The Superintendent of Land Records 
sent in a report which ends up: 

“For these reasons I hold that the defendant's 
house encroaches upon the plaintiffs land four inches 
at north-eastern corner, and that the existing well 
also encroaches upon the plaintiff's land to the 
extent of 1 foot,and 8 inches and one foot respective- 


“One would have thought so far as the 
survey work was concerned, it would have 
completed the case but the defendant's 
pleader filed an objection on the ground 
that the” Superintendent made a mis- 
take. The Township Judge considered 
the objection and sent the case back to 
the Superintendent of Land Records for 
him to makea second measurement. On 
the second report being received the 
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Superintendent of Land Records said that 
there was no encroachment. ‘This time 
the plaintiff filed an objection, one of 
his grounds being that the report was 
contradictory to the first report. The 
Township Judgeconsidered the objection 
and then in an order (not judgment) ac- 
cepted the finding of the -Superintendent 
of Land Records and ends up: 

“In the light of the agreement entered into by 
the parties on July 30, 1932, and of the modified 
report of the S L. R., which I consider tobe on 
all fours with the sale deed, Iam bound to dismiss 
the plaintiff's suit.” 

The suit was accordingly dismissed. Tt 
is worthy of note that the Judge dismiss- 
ed the suit in an order and not 


in a 
judgment. An appeal owas filed, 
amongst the grounds argued being 


that by the agreement the parties were 
bound by the first report of the Superin- 
tendent of Land Records and that the 
lower Court erred in calling for the second 
report. The learned Additional District 
Judge dismissed the appeal saying that 
the first survey was not according to 
the terms of the agreement and there- 
fore the Judge was justified in rejecting 
it. The appeal having been dismissed, 
the present appeal was filed and it seems 
to me that it must succeed. 

It was argued—and I think rightly—that 
this agreement between the parties must 
be regarded as being a reference to 
arbitration. The word “arbitrator is not 
used but if the parties say they wish to 
refer the matter to the Superintendent 
of Land Records and abide by his deci- 
sion the Superintendent of Land Records 
is clothed with the powers of an arbit- 
rator. It was contended before me that 
it was not a reference to arbitration but 
an application fora local investigation. I 
agree that it might have been regarded 
as an application for a local investi- 
gation but for the final passage “and 
abide by his decision.” If the parties 
had merely wanted a local investigation 
taey would not have bound themselves 
to abide by the decision of the Superin- 
tendent of Land Records. It was further 
argued that under para. 1, Sch. II, Civil 
Procedure Code an application to refer 
to arbitration must be in writing and there 
was no written application to refer. The 
Passage runs : 

“Every such application shall be in writing and 
shall state the matter sought to be referred.” 
Had the matter been res integra I must” 
admit that I would have held this objec- 
tion good, but it is not and there seems 
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tobe ample authority for holding that 
the objection is not good. In Umed Singh 
v. Sobhag Mal (1), it was pointed out that 
signature was unnecessary. This is a 
Privy Cour cil case and of course if 
the signature of a party is unnecessary 
the writing in a diary might be consi- 
dered as equivalent to an application 
in writing; but there are cases nearer 
the point than this. In Shama Sundram 
Iyer v. Abdul Latif (2) it was argued that 
inasmuch as the original application to 
refer the case to arbitration was not 
made in writing the arbitration proceed- 
ings, the award and the decree were 
all invalid. It was held by a Bench that 
the second part of para. 1, Sch. IL, (s. 
506 of the former Civil Procedure Code) 
was directory only and if it was clear 
that both parties consented tothe refer- 
ence and the order of reference was made 
by the Court in the presence of their 
counsel the reference was good. In 
Abdul Hamid v. Riaz-ı d Din (3) where both 
parties to a pending suit consented toa 
reference to arbitration snd an order of 
reference was then and there made by 
the Court inthe presence of the parties, 
thoagh not upon a written appli- 
cation, it was held that it was not 
open to the Court to supersede that 
reference. In Luxumibai v. Hajee Wi- 
dina Cassum (4) a case in whichthere was 
a Judge's order consented to by the plaintiff 
and defendant whereby the suit wasre- 


ferred to arbitration it was held that the 
absence of a written authority did not 
validate the order of reference and 


in Mahabir v. Manohar Singh (5) where the ` 


pleaders of both the parties stated that 
they agreed to a reference to arbitration, 
and the statements were recorded and 
an order of reference was accordingly 
made by the Court, though not upon a 
written application, it was held 
that the award based on the refer- 
ence so made was valid. Withall these 
cases before me J must hold that this was 
a valid reference to arbitration. 

The reference having been made and the 
report received it was not open to the tourt 
to send it back as erroneous, nor could 


(1) 32 Ind. Cas 161; AI R 1915 PO 79; 432A L 
4306290; 20 CWN 137; 30 ML J 67:1£A LJ 97: 
3LW 145. 19 M LT 108; 23 O L J 130; (1916) 1 M 
W N 67; 18 Bom. I. R 308 (P. C). 

a (2270 61,40 WN 92. 
(3,20 A 32. A WN 1808, 273, 
(4) 23 B 629; 1 Bom. L R617. 

(5) 79 Ind. Cas, 816; A I R 1924 All.540; 46 A 278, 

22-A L J67- ; oy 
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either of the parties object to it as errone- 
ous. There was nothing alleged which 
would enable the Court to modify or cor- 
rect the award under para. 12, Sch. II, there 
was nothing urged which would unable 
the Court to refer it back to the arbitrator 
under para. 14 and there was no allega-. 
tion of any misconduct of the arbitrator 
or other cause which would enable: the 
award to be set aside under para. 15. The . 
award therefore so fdr as it went@%as good 
and binding upon the parties and accord- 
ing to that award there was an encroach- 
ment and if the case ended there, the 
plaintiff was,bound to succeed. The case, . 
however, cannot end there because‘ the 
Superintendent of Land Records was only 
asked to make an award as to.the fact of 
encroachment. The defendant had an altern- 
ative defence and that was that the bound- 
ary, whatever it was, had been in the same 
place from 1914 to 1932, and if he can 
prove that the boundary has been unmoved 
for more than 12 years, he will be entitled 
to keep his land even if legally he has no 
valid title to all the land of which he is 
now in oceupation, The question of limita- 
tion was not referred to the arbitrator 
and that has got to be decided by the 
Court. 

For these reasons the case will have to 
be remanded to the trial Court for decision 
of the issue: Has the defendant acquired 
title tothe land of which he is now in oc- 
cupation by adverse possession for more: 
than 12 years? When the Court has heard 
such evidence as the pariies may wish to 
adduce on this point, the trial Court will 
come to a finding and will forward the 
case to this Court through the District 
Court which will also record a finding on 
the issue. (Accordingly the case was again 
forwarded). An entirely new light has 
been cast upon the case now by the pro- 
duction of a former case between the same 
pariies concerning the same piece of land © 
which was filed in 1925. The present 
plaintiff in ihat case sued the present 
defendant for 1ecovery of a piece of land 
which, so far as can be seen, was exactly 
the same as the Jand in suit inthe present 
case. That case was No. 169 of 1925 of 
the Tuwnship Court of Moulmein. All the 
documents in that file has been ,1emoved 
from it, so it was impossible to find out 
exactly what land was in suit. Fortunate- 
ly Mr. Eunoose in his briet had the map 
which had been taken out of that file and 
it is now restored to its proper place in that 
file; l 
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„^, At first sight I was inclined to think that 
the existence of a former case 
prevent the plaintiff from suing again in 
the present case by virtue .of s. 11, Civil 
Procedure Code, and it appeared that as 
he had allowed a decree in the former case 
to become time-barred, he would, owing to 
the existence of the former case, be pre- 

“vented from filing the present case even 
though the-former case had been decided in 
his favoui’“@\ reference, however, to the 
evidence of the defendant given in the 
present case shows that the defendant 
cannot win. He.admits the former litiga- 

< tion, and he says thatthe decree was execut- 
ed .against him. It is true he adds that 
he did not pull down the fence or remove 
the bamboos or anything of that kind. 
The mere fact. that the former decree was 
executed against him, even though he im- 
mediately reverted to his former position, 





would operate as a breach of the continuity ` 


of his adverse possession, and therefore he 
cannot claim any title now against the 
plaintiff purely owing to adverse possession. 
Mr. Tambi put forward a plea on behalf 
of the defendant on the ground of hardship. 
He said that the plaintiff had valued his 
relief at only Rs. 
he ought to be allowed to pay Rs. 100 and 

_ Temain in his present possession. There 
is no provision of law which allows this to 
be done. If he can arrange with the plain- 

< tiff -privately to be allowed to buy from 
him the land he is now in occupation of, 
there is nothing to prevent him from doing 
so. The defendant had ample warning in 
1925, when he was told by the Court that 
this land. did not belong to him, and 
if he rebuilt his house over the land 
in dispute after 1925, he has only 
himself to blame for any loss which he 
incurs through his action. For these 
reasons the appeal will be allowed. The 

+ plaintiff will get a decree fur possession of 
the land as prayed for, and the respondent 
will pay the costs of the plaintiff through- 
dut, including the extra costs incurred in 
the hearing that took place on remand. 


N. , Appeal allowed. 
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CALCUTTA HIGH COURT 
February 8, 1933 
Rankin, C. J., AND BOOKLAND, J. 
In the matter of THE ANGLO-PERSIAN 


OIL COMPANY INDIA, Lrp. 

Income-tax Act (XI of 1922), ss. 10 (2) (ix), 18, 
34—Payment by assessee to agent in lump sum as 
compensation for loss of agency—Whether capital 
expenditure—Whether can be disallowed as an 
improper expenditure—S. 34, applicability of, to put 
right improper assessment—Capital expenditure, tests 
to determine. 

The assessees were carrying on the business of 
selling fuel oil and other products through selling 
agents paid by commission on fales. Until 1928, the 
selling agents were Messrs. B.W. & Co. but in 1928, 
the assessees determined this agency and a new 
company became the selling agents of the assessees. 
Pursuant to certain verbal negotiations the assessees 
in 1922, paid to Messrs S. W. & Co the sum of 
Ra, 3,25,009 as compensation for the loss of their office 
as agents to the assessees : A 

Held, (i) that this sum could not be disallowed as 
being an improper deduction from the income of the 
assessees; - 

(ii, section 34, 
to put right an assessment by which 


Income-tax Act could be applied 
a deduction 


. has beenimproperly allowed. Such a case is a case 


of income escaping assessment not the whole income 

of the assessee but apart of it escaping assessment 

and there is nothing in s. 3Ł which limits it to. 
cases of non-disclosure by the assessee, or discovery 

of new matter by the Jncome-tax Authorities or 

inadvertence as distinguished from erroneous 

deliberations on the part of these authorities In. 
most cages of under-assessment of profits, it could 

be said that the whole profits were assessed at 
a certain figure; but where that figure is shown 

to bs less than the true amount of assessable 

profit, the balance has escaped assessment’ within 

the meaning of those words in s. 34. Commis- 

sioner of Income-tax v.Raja of. Parlakimedi (8), 

referred to. 

The principle that capital receipt spells capital 
expenditure or vice versa is simple but if is not 
necessarily sound, Whether a sum is received on 
capital or revenue account depends or may depend 
upon the character of the business of the recipient. 
Whethera payment is or is not in the nature of 
capital expenditure depends or may depend upon. 
the character of the business of the payer and. 
upon other factors related the rate. The case of 
payar aai ptyes must be considered upon jan in- 
dependent statement of the relevant facts proved 
in his presence, there being no overriding principle 
of law that the Income-tax Authorities are entitled 
to tax once at least on every payment. 4 

Clause ix of sub-s. 2 of s. 10 of the Act 
does not say and-does not mean that the expenditure 
must be made with a view to produce profits in the: 
year of account. In re Tata Ironand Steal Company, 
Limited. (4) and Vallambrosa Rubbar Co., Ltd. v. 
Farmer Surveyor of Taxes (5), referred to. | 

“Messrs. Pugh, S. M. Bose S and Chaudhuri, 
for the Assessee. 

Messrs. N. N. Sircar and Rodhabinode 
Pal, for the Tacome-tax Authorities, 


Rankin, C. J.—The Assessees are the’ 
nglo-Persian Oil Company (India), Limit- e 
d, a Company incorporated in -England.-~- 


They have ‘since 1921 carried on in India ; 
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the business of selling fuel oil and other 
products through selling agents paid by 
commission on sales. Until 1928 the 
selling agents were Messrs, Shaw Wallace 
& Company but in that year the assessees 
determined this agency and a [new com- 
pany called the “Burma Shell Oil Storage 
and Distributing Company of India” 
became the selling agents of the assessees. 
Pursuant to certain verbal negotiations, 
the assessees in August 1928, paid to 
Messrs. Shaw Wallace & Co, the sum of 
Rs. 3,25,000 as compensation for the loss 
of their office as agents to the assessees. 

The payment madein 1928 came to be 
considered by the Income-tax Authorities 
when dealing with assessments for the 
year 1929-30. In that year of assessment 
the present assessees the Anglo-Persian 
Oul Company (India), Ltd., put forward 
the payment as a permissible deduction 
from their gross profits and their claim 
was allowed. Messrs. Shaw Wallace & 
Oo., the recipients, were at first assessed 
upon that sum as part sof their profits 
of the previous year, but the question 
was taken by them to this High Court, 
where it was decided (January 13, 1931) 
In re Shaw Wallace &Co.(1) that the sum 
received was not income profits or gains 
within the meaning of the Income-tax 
Act. The Income-tax Authorities appeal- 
ed from this decision to the Privy 
Council but meanwhile proceeded under 
s. 34 of the Act to re-open the question 
with the present assessees, claiming that 
as the High Court had held that in the 
hands of the recipients it was a receipt 
on capital account it must needs follow 
that in relation to the business of the 
assessees it was in the nature of capital 
expenditure, or a “capital payment’. The 
Income-tax Officer, the Assistant Com- 
missioner, and the Commissioner haveall 
agreed in this and appear to regard it as 
a simple and obvious truth. 

The two questions referred to us by the 
Commissioner under s. 66 of the Act are 
as follows. :— 

"l. Whether the sum of Rs, 3,25,000 being money 
paid by the Company in a lump sum ag compensa- 
tion for loss of agency whereby the Company 
relieved itself of future annual Payments of com- 
mission chargeable to revenue account can be 
disallowed as being an iwproper deduction from 
the income, profits or gain of the ‘business and 
whether an equivalent part of the company's income 
was chargeable to tax therefor,” 

“2. Whether s. 34 of the said Act could in 

“jaw beapplied in the circumstances of the case to 


(1) 134 Ind, Cas, 899; A I R 1931 Cal. 676: 58 a 
35 O W N 361; Ind, Rul, (1931) Oal, 6995, B.) O 1153; 


‘Th the matter of ANGLO-PERSIAN OIL 00., (INDIA), LTD. 


149 1C 


: ; A 
reopen the assessment and review a deduction made 
and allowed and whether an equivalent part of the 
income could be subsequently heid to be a part of 
the income which had escaped assessment "` 


Now, after this Reference had been 
made the appeal in the case of 
Messrs. Shaw Wallace & Company [Com- 
missioner of Income-tax, Bengal v. Shaw ` 
Wallace & Co. (2)] was decided by the 
Judicial Committee on March 14, 1932. The `“ 
appeal was dismissed, but the -finding 
that the money received by Messrs, Shaw 
Wallace & Co., was not income, profits or 
gains withinthe meaning of the Indian 
Act was in no way based upon the view 
that it was a receipés on capital account, 
Indeed upon the facts as stated in the 
case then before Their Lordships they 
do not appear to me to have thought that 
view correct in the absence of any assign- 
ment of good will or other assest. 

Now. the present assessess, who after all 
were no parties to the proceedings to assess 
Messrs. Shaw Wallace & Co., and had 
no opportunity therein at any time to 
put forward any facts about their own 
business and how they came to make this 
payment, tock the proper steps to do so 
before the Commissioner in go far as 
this was mecessary to meet the adverse 
findings of the Income-tax Officer and 
Assistant Commissioner. Their petition 
the Commissioner has on all material 
points accepted as a statement of truth 
and has, very fairly, incorporated in his 
own statement of the facts. In particular 
he has in formulating the first of the 
two questions submitted embodied the 
statement that the Rs. 3,25,000 was 

“money paid by the Company in a lump sum as 
compensation for lossof agency whereby the Com- 


pany relieved itself of future annual payments of 
commission chargeable to revenue account", 


This is part of what was pleaded by the 
assessees as bringing them within the decision 
of the English Court of Appeal in Anglo- 
Persian Oil Co., Ltd. v. Dale (3) and as show- 
ing that the payment was not inthe nature 
of capital expenditure. Save for their refer- 
ence to the Shaw Wallace case (1) neither 
the Assistant Commissioner nor the Com- 
missioner has dealt on the merits with 
the contention of the present assessees, Yet 
the parties are different, the question of 
law is different and the Statement of 


(2)1 6 Ind. Cas, 342;A IR 1932 PO 138; 591 A 
205; .¥ U 1348, Ind. Rul. (1932) PO 156. SO WN 
515; 36 O W N 653; C92) M WN 618, 55 OL J 386; 
(1932) A L J 588; 34 Bom, L R 1033; 36 L W62; 63 
M L J 124 (P O) 

(3) (1932) 1 K B 124; 100 LJ KB 


504; 145 LJ 529; ., 
79 8 J 408; 47 T LR 487; 16 Tax 7 


Oas, 253, 
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Facts in 
diferent. < 

The Advocate-General at the hearing 
of. this Reference did not seek to support 
the reasoning of the Income-tax Authori- 
ties to the effect that the receipt by 
Messrs. Shaw Wallace & Co., was a 
capital receipt and that therefore the pay- 
ment by the present assessees was a capital 
payment. gOn the contrary he conceded at 
an early stags of Mr. Pugh’s argument 
that the payment in question was 
not capital expenditure. We are 
therefore relieved of the duty to 


the two cases is noticeably 


examine the principles of law by which . 


expenditure is distinguished as on 
caoital account or revenue account. I 
think it right to say, however, that the 


Commissioner and his Assistant adopted 
a wrong method of approach to the present 
question. The principle that capital re- 
ceipt spells capital expenditure or vice 
versa is simple but it is not necessarily 
sound. Whether a sum is received on 
capital or revenue account depends or 
may depend upon the character of the 
business of the recipient. Whether a 
payment is or is not in the nature of 
capital expenditure depends or may depend 
upon the character of the business of the 
payor and upon. .other factors related 
thereto, If a tramway company buys six 
tramway cars from a concern whose 
business it is 10 make and sell such 
articles, I doubt whether the Income-tax 
Authorities would allow the tramway com- 


pany to lessen its taxable profits for the’ 


year by deducting the price, and I doubt 
still more whether they would listen to 
an argument from the seller that the price 
was received on capital account. If a 


butcher sells his pony ‘to a _horsedealer,. 


or a tradesman sells his delivery van to 
a dealer in motor vehicles, it is not 
obvious to me that the price is a revenue 
receipt though, I am certain, it is not a 
capital payment, The case of payor and 
payee must be considered upon an inde- 
pendent statement of the relevant facts 
proved in his presence, there being no 
overriding principle of law that the 
Income-tax Authorities are entitled to 
tax once at least on every payment. 

As the first question submitted to this 
Court is limited by its terms to the 
particular payment of Rs. 3,25,000 made 
by the assessees in August 1928, it might 
well be thought that the Reference was 
concluded by the Advocate-General’s 


~“ admision, He asked! us however to con- 
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consider two further points, suggesting 
(a) that the payment was not shown to 
have been made solely for the purpose 
of earning profits and (b) that even if 
this were shown, it was not made solely 
for the purpose of earning profits in the 
year of account. For this purpose he 
expressed himself as willing to accept the 
statement of facts contained in the assessees 
own petition filed before the Commissioner. 

In my judgment no effect can be given 
to either argument. < 


As regards (a), no doubt, if it appear- 
ed from the assessees own case or the 
facts found that the payment was made 
by way of distribution of profits or was 
wholly gratuitous or for some improper or 
obliques purpose outside the course of 
business management, we could not re- 
gard the deduction as permissible. But 
no such suggestion can be made even upon 
the facts found in the case stated and 
there appears to me to be no reason why 
we should entertain it. The Income-tax 
Authorities do not at any stage appear to 
have considered that there was any doubt 
about the matter. 


As regards (b) the argument must be 
held erroneous. Clause IK, of sub-s. 2 of s. 10 
of the Indian Act doesnot say and does not 
mean that the expenditure must be made 
with a view to produce profits in the year of 
account. .This was held by the Bombay 
High Courtin In re Tata Iron & Steel 
Company, Limited (4), and though the 
Vallambrosa Rubber Co. Ltd.,v. Farmere 
Surveyor of Taxes (5), was not decided under 
our Indian Act, the judgment of the Lord 
President of the Court of Session in Scotland 
in that case may conveniently be referred 
to as very fully disclosing the soundness 
of the Bombay decision. 

The first of the two questions referred to 
us must, in my judgment, be answered in 
the negative that is in favour of the asses- 
sees. 

The second question is really whether 
s. 34, of the Act could have been applied to 
the present case had it appeared that the 
original allowance of deduction was un- 
warranted. Strictly speaking this question 
does not, in my opinion, arise but as the 
point of law has been fully argued and ag 
16 might have been taken as a preliminary 
objection to the new assessment, I think it 


well to express an opinion on it. I see no ° 
(4) 64 Ind. Cas. 931; LI T O13]; 45 B 1306 at p 
1319; 23 Bom, L R 1102, i 


(5) (1910) 5 T O 529. . 
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way of holding thats. 34, is inapplicable 
to put right an assessment by which a 
deduction has been improperly allowed. 
Such a case is, in my opinion, a case of 
income escaping assessment not the whole 
income of the assessee but a part of it. 


escaping assessment, and there is nothing. 


ins. 34, which limits it to cases of non- 
disclosure by the assessee, or discovery of 
new matter- by the Income-tax ‘Authorities 
or inadvertence as distinguished from erron- 
eous deliberations on the part of these 
authorities. In most cases ‘of under-asses- 
sment of profits it could be said that the 
whole profits were assessed at a certain 
figure; but where that figure is shown to 
be less than the true amount of assessable 
profit, the balance has, in my opinion, escap-. 
ed assessment within the meaning of those 
words as they appear in 8. 34, We have 
been referred to the Madras decision in 
Commissioner of Income-tax v. Raja of 
Parlakimedi (6), I see no reason to 
differ and to the English case of Anderton 
and Halsteed, Ltd., v. Birrell (7), which does 
not seem to afford any assistance upon the 
construction of the Indian Act. 

In view of the form of the second of the 
questions referred to us, however, we need 
make no formal answer to It. 

I think the assessees should be paid their 
costs of the Reference by the Commissioner. 
These costs to be taxed by the Registrar, 
O. S independently of r. 7 of Ch. XXX-A, 


of the O. 8. Rules and to include iwo 
Counsel. 

Buckland, J.—I agree. 

N 


(6) 91 Ind. Oas. 910, 49 M 22; 22 LW 822,50 M LJ 
63; A IR 1926 Mad. 287. 

(7) (1932) IK B 271; 101 LJK B219; 46L T 139; 
16 Tax. Cas, 200,47 TLR 523. 





LAHORE HIGH COURT 
First Appeal No. 2913 of 1926 
October 27, 1932 
HARKISON AND ADDISON, JJ. - 
Sodhi LAL SINGH — PLAINTIFE— 
APPELLANT 
versus 
FAZAL DIN AND ANOTHER— DEFENDANTS— 
f REsroNDENTS 
Pleadings— Admission as to untruth of allegations 
in plaint—Dismissal of suit—Alternative prayer on 
facts contradictory t9 allegations tn plaint— Prayer 
or remand—Whether can be allowed NA 
A suit fr baaice of money due was dismiseed 
on the admission that the allegation on whizh the 
‘suit was based was untrue. In appeal plaintiffs 
claimed that they were entitled to have the case 
remanded for the decision of an issus arising gut 


LAL SINGH V. FAZAL DIN 


14910 


of a plea adumbrated by them as a possible ale 
ternative claim. This alt@rnative claim was based 
on facts quite contradictory to the allegation pre- 
viously made: 

Held, that this should not be allowed and the ap- 
peal should be dismissed. 

F. A. from the decree of- the First Class 
Sub-Judge, Lahore, dated August 27, 1926. 

Messrs. Achhru Ram and Vishnu Dat, for 
the Appellant. 

Messrs. Mohammad Tufail and Mallik 
Mohammad Amin, for the RespoMients. 

Judgment.— The plaintiffs in this case 
are the owners of a Rakh and it is ad- 
mitted that they sold a certain number of 
standing trees of certain kinds and girth 
in 1919 and the defendants undertook to 
cut and remove them within 23 years. 
They have instituted this suit, claiming 
Rs. 10,000 as the balance of the price. In 
their wrilten statement the defendants 
contended that they had not cut the num- 
ber of trees stated by the plaintiffs to have 
been cut and removed hut that they cut and 
paid for all that there were. On this the 
plaintiffs applied for permission to amend’ 
their plaint and put in a second plaint 
bearing the same date as the first. In 
this they stated in the third paragraph : 
“According to their agreement, the defend- 
ants have ċut and removed all the trees 
sold.” The suit was dismissed and now 
on appeal the plaintiffs realising that they 
have no chance of success on tho stiaight- 
forward allegation made by them claim 
that they are entitled to have the case 
remanded for the decision of a plea or 
rather an issue arising out of a plea 
adumbrated by them as a possible alter- 
native claim in the amended claim. They 
do uot ask for permission to amend’ the 
plaint even at thisstage, and it is now 
eight years since the suit was instituted. 
They were in possession and must have 
known the facts both when the original 
and the amended plaints were presented, 
but they did not disclose the basis of the 
alternative claim which they wish to put for- 
ward: This claim is wholly contradictory 
to the main prayer. In the original plaint 
the following sentence occurs in the trans- 
lation made in this Court. 

“according to their agreement the defendants 
have cut and removed all the ‘trees sold up to 
May 19:1, they paid Rs. 38,010 in all, etc. ‘There 
should be a full stop at sold, orrather the sentence 
should ron ‘aud up to May 921, ete?" k 

Counsel points out that the Subordinate 
Judge has relied onthe sentence a8 now 
shown in the present translation and has 
taken the date May 1921 to be that on 
which. the cutting ceased and that. he , 

SE ee ~ 3 ES od 


1934 


should have taken the amended plaint. 


T 


Ki 


He should, but the mistake is of no con- 
sequence, In the amended plaint the 
paragraph runs: ' 

“According to their agreement the defendants 
have cut and removed all the trees sold.” 

Then follows the contradictory alterna- 
tive; details are not given. The plaintiffs 
knew precisely what were the. facis.. They 
stated categorically that all the trees had 
been cut aal removed and based their 
claim on thisfact. Now, eight years later 
they disclose on appeal that they knew all 
the time that 7000 trees or more had not been 
cut and wish to recover the price of these. 
When the defendants pleaded that they 
had not cut all the trees but only 2,300 
out of the 4,100, they (the plaintiffs) 
knowing that this was approximately cor- 
‘rect and that 700 were still standing in 
1924 pleaded : i 

“According to their agreement 
19?2) the ‘defendants have cut 
trees sold.” 

They now disclose that this was a de- 
liberate falsehood and on the strength 
of having added: “And even if any trees 
have not been cut” leading one to sup- 
pose that possibly one or two might be still 
there, they are entitled todrop the claim 
for trees cut and to disclose this stage 
eight years later the true facts which 
they knew throughout and on this contra- 
dictory plea tc recover price of 700 trees. 


i. e. before May 
and removed all the 


“Apart from the fact that it would be well 


x 
Pá 


nigh impossible to ascertain the exact girth 
in 1919 of trees now standing, the plaintiffs 
must failon the grounds that they admit 
that the allegation on which they based 
their suit is untrue, and that the alterna- 
tive prayer based on facts even- now only 
partially disclosed is wholly and utterly 
contradictory to that allegation. 

The appeal is dismissed with costs. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Revision Petitions No. 843 of 1933 
July 25, 1933 
C. C.Grossu, Aa. O. J. AND 
5. K. Guossg, J. 


- LOKE NATH MUKHERJEE AND OTHERS 


— PLAINTIFES —PETITIONERS 
f versus ` 
ABANI NATH MUKHERJEE 
AND OTHERS— DEFENDANT3— 
OPPOSITE PARTIES 


Civil Procedure Code (Act V of 1908), s. 115, O. 
VI, 7 11—Discretion of judicial oficer—Interference 


win revision—Propriety of — Application for amend~ 
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ment of plaint before trial has begun—Whether can 
be granted—Pendency of another suit with same 
rehefs —Whether ground for rejecting application. 

when an order is made in the exercise of the 
discretion of the lower Court, ordinarily the dis- 
cretion will not be reviewed by the High Court in 
revision. But it is impossible to lay down a hard 
and fast rule that in no circumstances will the 
discretion exercised by a judicial officer be reviewed 
either under s 115, Oivil -Procedure Code, or- 
under s 107, Government of lodia Act, or 
under the combined operation of the two 
sections, Hachjcase must depend upon its own facts ; 
and, subject toany question of costs, applications of 
this nature that is to say, applications for amendment 
of plaints where trial has -begun have got to be 
considered very carefully. They have to be con- 
sidered very carefully because it is essential that 
the rights of either party should not be prejudiced. 
[p. 924, col 1] 

- Where the trial has not begun when an application 
for amendment of plaint is filed, it should be allowed 
and if any inconvenience or prejudice is caused to 
the defecdants by granting the application, they can 
be compensated in costs. The mere fact that another 
suit is pending in which the reliefs sought for are 
nearly the same or identically the same as the reliefs 
asked for in the present suit, that by itself would not 
be any justification whatssever for the disallowance 
of an application for amendment of the plaint, 


C. R.P. from an order of the District 
Judge, Hooghly, dated June 8, 1933. 

. Messrs. A. K. Roy, Rupendra Kumar 
Mitterand: Bijan Behari Mitter, for the 
Petitioners. ; 

Messrs. S.. N. Banerjee, S. N. Banerjee 
(Jr.), Bijan Kumar Mukerjee, Haradhan 
Chatterjee and Shyamdas Bhattacharjee, 
for the Opposite Parties. 


“Order. —The matter out of which this 
rule has arisen was an application made 
to the District Judge of Hooghly for amend- 
mentof a certain plaint in a certain suit 
filed before him. The suit in question is 
numbered as Suit No. 12 of 1931 in the 
Court of the District Judge of Hooghly and 
it was a suit filed by the plaintiffs under 
s. 93, Civil Procedure Code, under a sanction 
ganted by ths Collector of Hooghly. The 
suit was filed in November 193], and after 
various proceedings,had been had it appears 
that on November 17, 1932, an application 
was made to the District Judge for permis- 
sion to amend the plaint in certain particul- 
ars mentioned in the application. The ori- 
ginal application has now come up to this 
Court as part of the record and it appears 
from the endorsement on the original 
application that the application for amend- 
ment of the plaint was made with the 
sxnction of the Collecior of Hooghly, the 
latter having been authorjsed to give 
sanction by virtue of and under the authori- 
ty of the Local Government. That appears, 
as indicated above, from’ the -Oollector’s 


924. 


endorsement on the application itself. 
The position-therefore is that the suit was 
instituted with the sanction of the Collector 
and the application for amendment of the 
plaint was made with the sanction of the 
Collector. Therefore as far as it appears 
to us on the record, there does not seem to 
have been any technical defect whatsoever 
as regards.compliance with the provisions of 
s: 93, Civil Procedure Code. 


The application has been rejected by the 
District Judge of Hooghly for the reasons 
recorded inthe order which is the subject- 
matter of complaint before us. We have 
carefully considered the terms of the order 
by which the learned District Judge reject- 
_ edtheapplication for amendment of the 
plaint, but it does not appeartous, having 
regard to the materials on record, that there 
were sufficient reasonsfor the rejection of 
the application for amendment. The only 
point that need detain us is whether, 
having regard to the powers of the 
High Court under s. 115, Civil Procedure 
Code, and under s. 107, Government. of 
India Act, this is a fit case for our interfer- 
ence withthe order of the learned. District 
Judge. No doubt-the order of the District 
Jadge was an order made in the exercise of 
his discretion and ordinarily the discretion 
of a judicial officer will not be .reviewed 
by this Court in revision. But it is im- 
possible to lay down a hard and fast rule 
that inno circumstances will the discre- 
tion exercised by a judicial officer be re- 
viewed either under s. 115, Civil Procedure 
Code or under s. 10 , Government of India 
Act, or under the combined operation of 
the two last mentioned sections. Each 
case must depend upon its own facts; and, 
subject to any question of costs, applica- 
tions of this nature, that is to say, applica- 
tions foramendmentof plaints where trial 
has begun have got to be considered very 
carefully. They have to be considered 
very carefully because it is essential that 
the rights of either party should not be 
prejudiced. Inthis case it appears that 
the trial has not begun. The application 
for amendment of the plaint was made before 
the issues were settled. No doubt the issues 
were settled shortly after the date when the 
application .was filed. But, at any rate, the 
fact remains that the trial has not begun; 
and, if any inconvenience or prejudice is 
caused to the defendants by granting the 
present application for amendment of the 
plaint, the defendants can well be com- 
pensatad in costs. But that question has 
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not been gone into and we need not pursue 4 


the matter further at this stage. 

As indicated above, the real question is 
whether in the circumstances of this case 
the amendments should be allowed. In 
our opinion} the amendments should have 
been allowed and our reasons are these: 
The plaintiffs are suing as members of the 


public;.they . have obtained the requisite. 


sanction under the statute and they are 
alleging breaches of trust on he part of 
the defendants, They have brought forward 
an application for amendment of the plaint 
with the necessary sanction under the statute 
and the matter has got to be considered 
from this point of view whether on the alle- 
gationsmade in the plaint and in the 
application the plaintiffs have made out 
a sufficient case for the amendments being 
allowed or not. If the amendments are 
allowed it may necessitate a further 
written statement on behalf of the defend- 
ants. We are minded not to say anything 
one way or the other and we must leave 
the matter entirely tothe learned District 
Judge. But it does appear to us that 
having regard tothe stage of the hearing 
of the suit reached when the application for 
amendment of the plaint was brought on, 
the defendants, if any inconvenience or 
prejudice can be established to the satisfac- 
tion of the District Judge, would be entitl- 
ed to apply to the District Judge for pay- 
? . wat 

ment of costs either incurred needlessly or 
thrown away by reason of the amendments 
being allowed for the present movment. 


4. 


But subject to that consideration it appears ` 


to us that thisisa case where the amend- 
ments should have been allowed. 

It is said that there is another suit 
pending in’ which the same reliefs are 
asked for, namely, Suit No. 69 of 1931. 
We are assured by learned Counsel on behalf 
of the opposite party that the reliefs sought 
for in that suit are precisely the same as the 
reliefs sought for in this suit. That may 
or may not beso; but one cannot overlook 
the fact that this is a swt by certain mem- 
bers of the public on behalf .of the public. 
It is a suit which is allowed under the law 
and because another suit is. pending in 
which the reliefs sought for-are nearly the 
same or identically the same as the reliefs 
asked for in the present suit, that by itself 
would not be any justification whatsoever 
for the disallowance of the present applica- 
tion for amendment of the plaint. .No doubt 
the opposite party is entitled to point out 
that to usfor the purpose of showing that 


this was an unnecessary suit or a mala fide -p 


a 
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~ suit; but while they are entitled to bring 
that toour notice we are not satisfied on 
the materials before us that that fact in 
itself concludes the matter and that the 
present application for amendment of the 
plaint should be disallowed on that ground. 
We think; on the whole, subject to any 
question of costs being determined by the 
“learned District Judge when the matter 
goes back t@pim that the application for 
amendment of the plaint should have been 
allowed and we accordingly make the Rule 
absolute. Wemake the order under the 
<= combined operation of s. 107, Government 
of India-Act and s. 115, Civil Procedure 
Code. The costs of this Rule (the hearing- 
< fee being assessed at five gold mohurs) will 
be treated as costs in the suit. 
N. Rule made ubsolute. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT - 
Civil Revision Application No. 158 of 1933 
August 29, 1933 
RILLE J., C. : 
DEVIDAS—Apriicant 


Versus 
MUNICIPAL COMMITTEE, NAGPUR— 
= NON-A PPLICANT 
Civil Procedure Code (Act V of 1903), O. XXXIIL, 
_d. 1—Applicant outof employment for three years— 
No saving but indebtedness during employment—House 
rent not paid for number of years-—Living on odd jobs 
and charity —Leave to sue as pauper af can be granted. 
The applicant held a responsible position, some 
three years ago when he was discharged from service 
in Municipality. He was indebted during the service 
and lived in a rented house, rent of which was not 
paid for a number of years. After his discharge, he 
lived on odd jobs and charity, The Court held that 
he must havesaved money while in employment and 
rejected his application for leave to sue as pauper: 
Held, that the judge had entirely disregarded the 
evidence and had not assigned any valid reason for 
7480 doing The order passed in these circumstances 
could not be allowed to stand. 
The carelessness of the applicant in the past is 
.. irrelevant in considering the question of his present 
poverty, f 
O. R. App. from an order of the First Class 
Additional Sub-Judge, Nagpur, dated 
March 1, 1933. 
Mr. H. N. Gokhale for the Applicant. 
fy Mr. S. 5. Deshpande, for the Non-Appli- 
” cant. 
- Order.—This is an application for 
revision against the order of the Additional 
First Subordinate Judge, First Class, 
Nagpur, declining to allow the applicant, 
a dismissed -servant of the Municipal 
„ Çommittee, Nagpur, to prosecute his suit 
as a pauper, The application was contes- 
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ted on behalfof the Municipal Committee 
bothinthe lower Court and before me. 
No evidence wasled on behalf of the 
Municipal Committee, and the applicant 
produced evidence and witnesses both 
beforethe Jower Court and before the 
Tahsildar who had been directed to make 
an inquiry into the question of the ap- 
plicant’s pauperism. The Tahsildar re- 
ported thatthe applicant Ghate was un- 
doubtedly a pauper. 

The order of the lower Court appears 
to be based entirely ona surmise that the 
applicant who had held a fairly responsible 
position under the Municipality could not 
possibly be a pauper and be unable to pay 
the court-fee of Rs. 415. The learned Judge 
has admitted the present straitened cir- 
cumstances of the applicant and accepted 
his evidence thathe was out of work and 
barely able to maintain himself but the 
inference from the factthat the applicant 
is actually living ina house, the rental of 
which is Rs. 10 a month appears to have 
forced him to arrive at the conclusion 
that the applicant cannot be a pauper. 
The fact that the applicant has been living 
in this house for a certain. number of 
years andis in arrears of rent for a 
period of more than two years has not been 
taken into consideration. The applicant 
appears to have rented this housein the 
dassot his comparative ‘affluence and 
has given evidence both inthe trial 
Court and before the Tahsildar that he 
has not been able to pay rent for more 
than two years and is now being ejected. 
Obviously it is cheaper to livein a house 


‘rent-free as long asthe landlord permits 


it though the rental is high than to live 
in a cheaper house where rent would haye 
to be paid, and this factin itself should 
be considered as acogent piece of evidence 
inthe applicant’s favour. It is argued 
before me that the applicant should have 
been able to raise money on the surrender 
value of the life policy which he had taken 
out. The inquiry made by the Tahsildar 
shows that the policy had lapsed and that 
the applicant neglected to obtain. the 
surrender value whenitdid lapse.. The 
carelessness ofthe applicant in the past 
is irrelevant in considering the. question 
of his present property. 

It is also contended as the learned 
Judge apparently held that the applicant 
must have saved money while he-was in 
Municipal employment. This is a pure 
surmise andthe documents - filed jn. the 
Collector's inquiry would if examined have 
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indicated that the applicant was indebied 
during the time he was in Municipal 
employ. It must also be remembered that 
the applicant was discharged more than 
three years agosince when he has had no 
regular employment and has according 
to the evidence existed on charity and on 
occasional odd jobs. It appears that the 
learned Judge has entirely disregarded 
the evidence and has not assigned any 
valid reason forso doing. Theorder passed 
in these circumstances cannot be allowed 
to stand and must be set aside in revi- 
sion, The order is accordingly set 
aside and the applicant is allowed to 
prosecute his suit in forma pauperis. 
Costs of this application will be borne by 
the non-applicant. Pleaders fee- Ks. 15. 
N. Order set aside. 


CALCUTTA HIGH COURT 
Civil Rule No. 702 of 1933 
. November 17, 1933 


GUHA, J. 
BHUDHAR CHANDRA CHATTA- 
PADHYA—COLAIMANT—PETITIONER 


- Versus ` 

KESHAB CHANDRA GHOSE AND ANOTHER 

j : — OPPOSITE PARTIES. ` 

Civil Procedure Code (Act V of 1508), s. 47, 0. XXI, 
r. 58—Decree against estate of deceased—Right to 
execute against legal representative—Objection by 
executor that decree cannot be executed against him 
-—Whether one under s. 41. i 

Where a decree-holder has rightfully obtained a 
decree as against the estate of the deceased, he is 
entitled to have his remedy as againat anybody 
who may have stepped in the meanwhile, into the 
shoes of the original legal heir as legal representa- 
tive of the eetate. An application by, which the 
executor objects to the execution of the decree 
against him, he not being a party to it, is one 
under s.47-and cannot be treated as one under 
O. XXJ, r. 58, Civil Procedure Code. <2 

C. R. against the decree of the Additional 


District Judge, Howrah, dated April 25, 


1933. A 

Messrs, Heramba Chandra Guha and 
Narendra Nath Banerji, for the Peti- 
tioner. 


Mr. Bijan Kumar Mukerji for the Opposite 
Parties. 

Order.—This Rule was issued on the 
opposite party to show cause why the 
order of the learned Additional District 
Judge of Howrah passed on April 25, 
1933, in Miscellaneous Appeal No. 1 of 
1933 setting aside an order of Munsif at 
Amta dated November 26, 1932, allow- 
ing an application of the petitioner in a 
proceeding in execution of a decree in 
which the relief claimed was that the 
„decree could not be executed against 


-BHUDHAR CHANDRA: KESHAB CHANDRA GHOSE 
aA 
him. The facisand circumstances of the + 
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case giving rise to theapplication before 
the exceuting Court, have been set out 
in very great detail in the judgment of 
the Cours below, and were placed before 
me by the learned Advocates appearing 
for the parties in this Rule. The ques- 
tion of jurisdiction 
as raised in this Rule relating to the 
inadmissibility of the appggl before the 
learned Additional Judge, must be decid- 
ed against the petitioner. The applica- 
tion before the executing Court was ob- 
viously one under s. 47, Civil Procedure 


properly sə called, 


Code, and could not be treated, as has” 


been contended before me asan applica- 


tion under O. XXI, r. 58, Civil Procedure ~ 


Code merely. The parties proceeded in 
the Courts below on the ;footing that 
the application giving rise to this 
Rule was one under s. 47, Civil Proce- 
dure Code, and there is, in my opinion, 
no substance in the contention that 
there was no appeal in the Court of Appeal 
below. 

On the merits I have no hesitation in 
expressing agreement with the view taken 


|| 


by the learned Additional Judge in the ` 


Court of Appeal below. The case of the 
petitioner was that the decree sought to be 


executed was against the widow of defen-— 


dant No. 1 in the suit, and the petitioner in 
his capacity as an executor was never a party. 
to the suit, and therefore he must be regard- 
ed asa claimant in the execution proceed- 
ings aud hisclaim should be given effect 
to,in view of the fact that there was no 
decree against the executor who repre- 
sented the estate when the execution 
was levied. As indicated already I agree 


with the view taken by the learned 
Judge of the Court of Appeal below 
that the decree-holder rightfully ob- 


tained the decree as against the estate, 
of the deceased; and he was entitled to 


have his remedy as against anybody 
who may haye stepped in the mean-~ 
while, into the shoes’ of the original 


legal heir as legal representative of the 
estate. 

In my judgment, the order made by the 
executing Court allowing the objection and, 
releasing the property from attachment was”. 
rightly set aside by the learned Additional 
District Judge in the Court of Appeal below. 
In the ‘result, the Rule is discharged, 
and the order of the learned Judge is 
confirmed. J make no order as to costs in 
this Rule. 


N. Rule discharged, Ae 


C H 
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CALCUTTA HIGH COURT 
Civil Appeals Nos. 37 and 57 of 1933 
> April 12, 1933 
; MITTER AND HENDEKSON, JJ. 
NAGENDRA NATH ROY AND OTHERS 


—APPELLANTS 
a: versus 
HARAN CHANDRA ADHIKARY— 
REsPONDENT : 
PracticegTrial Court's discretion in re-calling 
witness— cm Procedure Code (Act V of 1908, 
as, Z-cl. (11), 49, 10, O. XI, r 11~Restitu- 


tion claim against decrec-holder— Whether equity 
is available to judgment-debtor—Decree—Execution 
by assignee—Sale order during decree holder's life- 
tume—Right of the legal representatives of decree- 
halder—Creditor and debtor, merging in one—Re- 
sult of--Legal representative—Meaning of— S. 10, 
0. XI; r. U ,~ Objection as to prayer for discovery 
not taken in grounds of first appeal — Whether can 
be taken in second appeal. a 

In matters of allowing questions to witness a 
certain amount of discretion is always vested in the 
trial Court, and in the exercise of that discretion if 
the Court of first instance is of opinion that the 
questions were moreor less of a frivolous character, 
it can- refuse to re-call witness i 

Where the judgment debtor had applied to claim 
who had 
assignéd his decree to another who had notice of the 
-claim, and in execution of the decree by the assignee, 
had contended that the assignee's right was subject 
to his claim fcr restitution: 

Held; that the mere claim for restitution was not 
an equity which was available to the judgment-debtor 
and that the right of set off was not in existence on 
the date when the application for execution was made. 
Kristo Ramani Dassee v. Kedar Nath (1), referred 

“to (p; 928, col, 2.] 

The -principle which is embodied in e, 49, Civil 
Procedure Code, is the same as that enacted in 
s. 132,. Transfer of Property Act of 1382, and 
the right of set off is an equitable right, 
and if the judgment-debtor has the right to 
set up & cross decree under O. XXI,r. 18 of the Code, 
he has this right also against the transferee of the 
decree- holder. 

Even if during the life-time of the decree-holder 
the order for sale in execution of the decree which 
has been assignedover to another was made on the 
principle analogous to res judicata, it isno longer 
open, to the assignor’s legal representatives to 
contend that execution cannot proceed for the entire 
sum in respect of whichitis sought to bring about a 
sale of the property. Mungul Pershad Dicnit v. 
Grija Kant Lahiri (2), referred to, 


When on account of att a creditor becomes heir 
to a debtor or debtor becomes heir to a creditor, and 
thus the two-opposite characters of debtor and creditor 
become united in the same person, the obligation to 


_ pay money may be regarded as extinguished. Banarsi 


Das v. Maharani Kuer (3), approved. [p. 930, col, 
1.] 
Itisone ofthe essential tests with regard to the 
case of persons who intermeddle with the estate of 
another before they can be called as legal representa- 
tives of the deceased persons that they must retain 
possession of properties belonging tothe estate with 
the intention of representing the estate. Satya 
Ranjan Roy v. Sarat Chandra (4), referred to. lp, 
930, col. 2.] : 

Where the objection, that there has been prejudice 
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by reason of the prayer for discovery not having 
been given effect to, was not taken in the grounds 
of appeal before the District Judge in appeal, 
it is not right in allowing this object‘on to be raised 
io second ap; eal. 


_ Appeals against an order of the District 
Judge, Pabna, dated November 30, 1932. 


Messrs. Rupendra Coomar Mitra and Su- 
rajit Chandra Lahiri, for the Appellants. 

Messrs. Atul Chandra Gupta, Satish 
Chandra Sinha and Bansorilal Sarkar, for 
the Respondents. 


Mitter, J.—The facts of the two appeals, 
Nos. 37 and 57 of 1933, are to some extent 
inter-connected with each other and it is 
necessary to state the facts of the two cases 
in the order in which they have been pre- 
sented by the learned Advocate for the 
appellant. It appears that there were two 
brothers of the name of Prasanna and Bha- 
bani. Prasanna had also another name 
Gurucharan. He died leaving behind him 
a widow Sham Rangini and his brother 
Bhabani. During the lifetime of Sham 
Rangini she executed a deed of-relinquish- 
ment of her husband's estate in favour of 
Bhabani, the latter promising to giving a 
certain amount as maintenance to the lady 
during her lifetime. In 1917 Bhabani exe- 
cuted a promissory note for certain amount 
in favour of Sham Rangini who instituted 
a suit against Bhabani on the said note. 
During: the pendency of that suit Bhabani 
died. Sham Rangini, however, obtained a 
decree against the sons of Bhabani who 
are four in number, namely Syamapada 
Roy, Nagendra Nath Roy, Birendra Nath 
Roy and Jogendra Nath Roy, 


Against this decree which was obtained by 
Sham Rangini against the present appel- 
lants, namely the sons of Bhabani, the latter 
preferred an appeal to the District Judge. In 
the meantime Sham Rangini took out cer- 
tain proceedings to which it is not neces- 
sary to refer. On October 20, 1925, during 
the pendency of the appeal, the amount 
which was decreed in her favour and which 
had - swelled at the time to asum of 


Rs. 2,070 odd was withdrawn by Sham 


Rangini, one of her relations having stood 
surety for her. On March 5, 1930, the 
learned District Judge in the appeal brought 
against Sham Rangini came to the 
conclusion that her suit on the promissory ‘ 
note was barred by the statute of limitae 
tion and the suit was accordingly dismissede 
by the Appellate Court. Sham Rangini 
preferred an appeal to the High Court, 
On December 15, 1930, the defendants, that 
is, the sons of Bhabani, made an applica’ 
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tion for refund of the money which had 
been taken out by Sham. Rangini after the 
decision of the Court in the promissory note 
case. To this proceeding the surety was 
added asa party. On January 4, 1931, 
while the appeal to the High Court was 
pending, Sham Rangini died. On the death 

-of Sham Rangini the appellants wanted 
to bring on record three persons, Ku- 
mudnath Roy, Ambikapada Roy, and one 
Haran Chandra Adhicary, on the 
ground that they had intermeddled with 
the estate, and as such, they. were legal 
representatives of Sham Rangini or of 
her husband's estate within the meaning 
of s: 2, Civil Procedure Code. The 
Subordinate Judge held that they are not the 
legal representatives, as the appellants 

“are the legal representatives, being both 
‘the reversioners of Sham Rangini’s hus- 
band’s estato as also the heirs of her 

- stridhan property. The{Subordinate Judge 
accordingly .dismissed -this application 
for restitution. The District Judge has 
‘affirmed that desision . holding at, the 
same time that no appeal layto him. 
Notwithstanding, the learned District Judge 
has gone into the merits of the case. It is 
against that order of the District Judge that 
an appeal from Appellate Order No. 57 of 
1933, has been preferred to this Court. : 

Now to come to the facts of appeal 
from Appellate Order No. 37 of 1933. On 
the reversal of the judgment by the Dis- 
trict Judge in the promissory note suit 
it is said the defendants-appellants be- 
came entitled to an amount of about 
Rs. 4,500. Sham Rangini brought a suit 

' for arrears of maintenance and obtain- 
ei a decree against Bhabani on June 11, 
1930. On August 20, 1930, she made 
an application for execution for a sum of 
about Rs. 1,379. On December 23, 1930, 
Sham Rangini is said to have assigned 
the benefit of this ex parte deciee of 
Rs. 1,379 in favour of one Haran Chandra 
Adhikary who is respondent in appzal 
No. 37. The validity of this deed of as- 
signment was challenged by the defend- 
ants. They alleged that as the deed vas 
registered on the date on which Shim 
Rangini died, that-is on January 4, 1931, 
it cannot be said to be adeed which 
was registered by her at a time when 
she was in full possession of her senses 
‘and it was further contended that ihe 

“deed of assignment was a forgery as 
Sham Rangini was admittedly a literate 
lady and as she is alleged to have signed 
fhe document in eight places, in four of 
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‘Sub-Registrar who 
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which her name wasspelt in four different 
ways. i ` 

The handwriting expert 
less was examined who has deposed that 
the deed does not contain her signature. 
lt is to be observed that the thumb 
impressions which were there are not 
disputed to be her thumb impressions; 
that ..the thumb impres- 
sions were obtained at a time, when the 
lady was unable to execut® the deed 
of assignment. It : was furthei 
that. the Sub-Registrar before whom 
the deed was registered was examined. 
The present appellants asked . for fur- 
ther recalling of this witnessin order 
to put him certain relevant: questions, 


their case being that the. Sub-Registrar . 


had never been near Sham Ragini’sresidence 
at the time when the deed was said to 
have been registered. Both the Courts 
below “have agreed in the: view that 
the deed of assignment is a genuine one 
and that it .was executed for considera- 
tion by Sham Rangini and have accord- 


ingly disallowed the objections raised on 


behalf of the present defendants-res- 
pondents. Against this concurrent judg- 
ment appeal No. 37 has been | brought 
to this Court. | : 
We deal with appeal No. 37 first as that 


-has been argued -first by the learned 


Advocate for’ the appellants. Two ques- 
tion arise in this appeal. It is argued 
in the first instance that the’ judg- 
menis -of the Courts below are vitia- 
ted by irregular procedure which’ was 
followed by the Court of first instance 
seeing that the trial Court- shut out 
evidence on material points and has 
allowed the late production of a` docu- 
ment which has been marked as Ex. F 
in the case. and that the 
have been seriously prejudiced . by the 
reception of this document at the late 
stage. It is stated in the second place 


‘that Haran Chandra Adhikary, the res- 


pondent inthe present appeal, has taken 


one Mr. Hard- 


said - 


appellants . 


a APY 


the assignment with notice ofthe claim madè , 


in the application for restitution: by the 
present defendants-appellants against Sham 


Rangini and that the Courts below should | 


have held that the | defendants were en- 
titled to -get a set off of the sum for 
which restitution has been applied. With 


regard to the first of these grounds. we., 


are of opinion that 
no: substance ‘in it. 


was examined “oh 


there is absolutely - 
Ik appears that the - 


August 24, was not put the question: which #4 


s 


1934 : 


1t is now complained the appellants 
should have been allowed to put to 
him. Several days after, some time 
in September, an application was put in 
before the Court stating that soma mate- 
Tial questions should be put tothe Sub- 
-Registrarin support of the case made by 
the appellants that the Sub-Registrar was 
nowhere ney Sham Rangini’s residénce on 
the date the’ deed of assignment was exe- 
cuted. 

We ourselves have examined those 
questions and‘we are of opinion that the 
Courts below were right in coming to the 
‘conclusion that some of those questions 
were not of anyrelevancy and did not bear 
‘on the questions in issue in the present case. 
In matters ofthis kind a ceriain amount of 
‘discretion is always vested inj, the trial 
Court, and in the exercise of that discre- 
tion the Court of first instance was of 
opinion that the questions were more or 
less of a frivolous character, and having 
examined some of the questions we have 
read, we are of opinion that this ground 
must fail. With regard to the late produc- 
‘tion of Ex. F it appears that this document 
was not-in possession of the present respon- 

- dent, but was in the possession of a pleader 

who produced it on June 4, 1931. It does 
not appear that any application was made 
‘to the trial Couri asking for time to rebut 
the evidence produced at the late stage, 
namely to rebut the letter which was 
really produced for the purpose of show- 
ing an admission made by Sham Rangini 
asto the execution of the deed of assign- 
ment in question. . 

With regard to the second point taken, 
-namely that the assignment was subject to 
equities and that the Courts below were 
wrong in not allowing a set off of the sum 
of Rs. 4,000 odd which forms the subject- 
matter of the application for restitution 
against the sum of Rs. 1,379 in respect of 
which the application for execution has 
been -made by her, reliance has been 
placed very-strongly by Mr. Mitter who 
‘appears for the appellants in these two 
_ appeals on s..49, Civil Procedure Code. lt 

is said Haran Chandra Adhikary who was 
really looking after the litigation on behalf 
of Sham Rangini had notice of this applica- 
tion for restitution and as such he must be 
said-to have taken the assignment with 
notice of this,equity. The question which 
arises for decision is as to whether the 
_ mere claim inthe application for restitu- 
© tion . of certain sum of money as against 
Sham Rangini can be held to be an equity 


149—117 & 118. 
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which was available in favour of the 
present appellants. It is contended for 
the respondent that s. 49 which occurs in 
the body of the Code is expressed in very 
general terms and it is the rulesin the 
schedule to the Code which really state the 
way in which this equity isto be worked 
out and it was never intended by the 
framers cf the Code that although there 
was in existence on the date of the assign- 
ment nocross decree in the restitution 
matter, still the rights of the assignees will 
be subject to the mere claim for restitution. 
If one looks tos. 49 of the Code the illustra- 
tions to the section which of course are 
not exhaustive show that in both the 
illustrations what was aliowed to be set 
off were the two decrees that had been 
obtained on the date when the execution 
application was made. 


The principle which is embodied in 
s. 49, Civil Procedure Code is the same as 
that enacted ins. 132, Transfer of ‘Property 
Act of 1882, andit appears tous that the 
right of set off is undoubtedly an equitable 
right, and if the judgment-debtor has the 
right to set up a cross decree under O. KAT, 
r. 18 of the Code, he has this right also 
against the transferee of the decree-holder. 
Reference may be made in’ this 
connection’ to a decision of this Court in 
the case of Kristo Ramani Dassee v. Kedar 
Nath (1), which was cited at the bar. In 
Illus. 2, which really is taken from 
the facts of the case of- Kristo Ramani 
Dassee v. Kedar Nath (1) to which we have 
just referred, it appears that atthe time 
when C applied for execution against B 
of the whole decree B-had already obtained 
a decree against C and it was held that C 
was not entitled to execute the decree for 
more than the sum which C could recover 
after the set off. From the other illustra- 
tion alsoit appears thatif A holds a decree 


-against B for a sum of Rs. 5,0U0 and B holds 


a decree against C for Rs, 3,000 and A 
transfers his decree to C, C cannol execute 
the decree against B for more than a sum of 
Rs. 2,000. The right of set off was not in 
existence on the date when this application 
for execution of the present respondent in 
respect of the decree as signed over to him 
was made. In these circumstances it 
appears to us that this ground also musi 
fail. It has been pointed out further on 
behalf of the respondent that even during 
the life-time of Sham Rangini the order 
for sale in execution ofthe decree which 


(1) 10.0 619. 
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has been assigned over to the present 
respondent was made and itis arguedon 
the principle analogous to res judicata, 
which has been enunciated by their Lord- 
ships of the Judicial Committee of the 
Privy Council in the case of Mungal Pershad 
Dichit v. Grija Kant Lahiri (2) that it is 
no longer open to her legal representatives 
to contend that execution cannot proceed 
for the entiresum in respect of which it 
is sought to bring about a sale ofthe 
property. Onallthese grounds we are of 
opinion that this contention ofthe appel- 
lants must also fail. The result is that 
this appeal must be dismissed. 

“To take now Appeal No.57. Itis argued 
in this appeal that the Courts below were 
not right in coming tothe conclusion that 
this application for restitution must fail 
seeing that there bas been a merger of the 
rights of the creditor and the debtor, the 
.two rights having vested in one and the 
same set-of persons. ‘It appears that after 
the death of Sham Rangini as has alieady 
been stated, her husband’s estate vested in 
the present appellants and the present 
appellants are also the heirs of Sham 
Rangini. Therefore one could see every 
reason in ordinary circumstances to hold 
that after Sham Rangini’s death the rights 
of the estate of Sham Rangini, either her 
personal estate or her husband’s estate 
would vest in the appellants. Therefore 
the position is that so far as the applicaticn 
for restitution is concerned, the applicants 
and the opposite parties would be one and 
the same set of persons. ‘There would, in 
such circumstances, be what has teen 
termed as merger of two interests. This 
position was considered in a very early 
case by the very learned Judge, Mahmood, 
J., of the Allahabad High Court. In 
circumstances similar to the present, the 
learned Judge observed in the case of 
R Das y. Maharani Kuar (8), (at p. 34*) 
thus: 

“We are prepared to hold that when on account of 
death a creditor becomes heir toa debtor or a debtor 
becomes heir to a creditor, and thus the two opposite 
characters of debtor and creditor become united in 


the same person, the obligation to ray moLey muy be 
regarded as extinguished,” 


This principle has been followed ina 
later decision one of which was the decision 
ofthe Madras High Court to which the 
learned District Judge has referred. The 
principle accords with common sense and 


K 8 © 5l; 8 I A 123; 4 Sar. 248; 11 C L R 113 
(3) 5 A 27; A W N 1882, 140. 
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we agree with the principle laid down in 
the Allahabad case. In our opinion that 
application for restitution by the appellant 
can no longer be executed. It is next said 
that even if it could not be executed as 
against the present appellant, itis certainly 
executable as against. some persons, _ 
namely the respondents who have already 
been stated to be three in pumber who 
have inte:meddled with e estate of 
Sham Rangini’s husband as also with her 
own personal estate, and as such, they are 
legal representatives against whom execu- 
tion can be levied within the meaning ofs, 
2, cl. 11, Civil Procedure Code. The facts 
which have been found are that‘ they have | 
in their possession a small part of the 
movables, namely the utensils and so 
forth, and perhaps a small cash belonging 
to the estate either of Sham Rangini or her 
husband. But there is no finding, neither 
thereis any assertion,in the application to 
substitute themas legal 1epresentalives to 
the effect that they are in possession of the 
movables and cash with the intention of 
representing the estate either of Sham 
Rangini or herhusband. In these circums- 
-tances it becomes very difficult to hold that 
they are really legal representatives within 
the meaning of s. 2, cl. 11, Civil Procedure-- 
Code. It is one of the essential tests with 
regard to the case of persons who inter- 
meddle with the estate of another before ` 
they can be called as legal representatives 
of the deceased persons that they must 
retain possession of - properties belonging 
to the estate with the intention of represent- 
ing the estate. Thatis the view which has 
been taken ina very recent case in this 
Court in the case of Satya Ranjan Roy v. 
Sarat Chandra (4) which has been also 
referred to by the learned District Judge. 

It isnext said asa part of the argument 
on this branch of the case that by reason 
of irregularity of procedure in the Court 
of first instance it has not been possible: 
for the appellant to establish that the three 


r 


persons who aie ihe respondents are 
really the. legal representatives with- 
in the meaning of O. |, xr. 2. 
It is said ihat an application was 


made asking for discovery of the books of the | 
estate and that application was acceded to 
by the Conrt and notwithstanding that the 
books which were in possession of the 
three respondents have not been produced 
and the Court should have taken other steps 
to ensure the production of those books - 


(4) 96 Ind. Cas. 695; AIR 1926 Cal. 825; 300 W ` 
N 565. 
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and if those books had been produced, it 
would have been possible to show that the 
respondents were in possession of a large 
Portion of the cash and movables belonging 
to the estate and from that intention might 
have been gathered that they did so with 
the object of representing the estate It 
appears further that when this application 
for discovery was made, each of the three 
persons caMe forward and said that they 
were notin possession of those books and 
consequently notwithstanding- the order 
made by the Court the case proceeded 
without these documents. It appears 
further that this objection, namely, that 
there has been prejudice by reason of this 
prayer for discovery not having been given 
effect to was not taken in the grounds of 
appeal hefore the learned District Judge in 
appeal. ln these circumstanees we do not 
think we'shall be right in allowing this 
objection -to be raised here. It is not 
necessary: in this” view to consider the 
othér ground on which the appeal of the 
appellant‘before the lower Appellate Court 
was dismissed, namely that the appeal was 
incompetent for the learned Advocate for 
the respondents does not wish to press this 
ground. It appears therefore that for 
reasons we have given this appeal must also 
be dismissed. The result therefore is that 
both these appeals must be dismissed with 
costs. We assess the hearing-fee at two 
gold mohurs in each case. 
Henderson, J.—I agree. 


D. ; Appeals dismissed. 
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LAHORE HIGH COURT. 
Miscellaneous Second Appeal No. 1192 
of 1932 
June 27, 1933 
DaALIP SINGH, J. 

NATHU MAL—APPELLANT 

- ~ “Versus 
PUNJAB anD SINDH BANK, Lro.— 
RESPONDENT 

Civil Procedure Code (Act V of 1908s. 151— 
Inherent powers—Refund of purchase money once 
allowed to be withdrawn by auction purchaser? 

A Court- has inherent jurisdiction to order refund 
of purchase money once allowed to be withdrawn 
by the auction purchaser, 


Misc. S. A. from an order of the District 
Judge, Gujranwala, dated July 12, 1932. 

Mr. Durga Das, for the Appellant. 

Messrs. M. C. Mahajan and Sundar Singh, 
for the Respondent. 

Judgment.—The facts are clearly given 
in the “judgments of the Courts below. Two 
points are contested before me: :(1) That 
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the judgment of the learned District Judge 
is wrong in holding that the order of 
the executing Court, dated March 11, 
1927, did not set aside the sale after hear- ` 
ing the parties. I am clearly of opinion 
that the learned District Judge is right and 
the Court did not set aside the sale but 
only suspended the proceedings confirming 
the sale; the second point contended is that 
the Court has no jurisdiction against the 
auction-purchaser oncerightly or wrongly 
it had allowed him to withdraw the pur- 
chase money on August 17, 1927. In ¢his 
connection on the authority of Jai Berham 
v. Kedar Nath Marwari (1) and Sukdeodas 
v. Rito Singh (2), I have no hesitation in 
holding that the Court had inherent juris- 
diction to order it in the circumstances of 
the case. It is unnecessary to decide the 
preliminary objection that no appeal 
lies. I, therefore, dismiss the appeal with 
costs. 

v. Appeal dismissed. __ 

1) 69 Ind. Cas. 278; AIR 1922 P 0269;4PL T 
61;32M LT 10; 370 L J 301; 27 CW N 582; 44 
735; 21 A L J 490; 25 Bom. L R 643; (1923) M 
68; 2 Pat. 10;18 L W 802; 491 A}351 (PO), 
9 Ind. Oas. 763;1P LW 551;2 P Ld 361. 





PATNA HIGH COURT 
Civil Appeal No. 202 of 1929 
September 18, 1933 
FAZL ALI AND ROWLAND, JJ. 
RAMAUTAR SINGH AND OTHERS— 
APPELLANTS 
VETSUS 
BRIJ KISHORE PRASAD SINGH 
AND OTHERS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. I, r.3-— 
Questions of law and fact between plaintiff and 
two sets of defendants tdentical—Wheiher can be 
joined in same suit—Muhammadan Law—Pre-emption 
—Buyer himself pre-emptor—Whether other pre- 
emptors have right to pre-empt. 

Even though the questions oflaw and fact arising 
in a case between the plaintiffs and the two sets 
of contesting defendants are identical, it is not per- 
missible to join them inthe same suit, unless right 
to relief against all the defendants arises out of the 
same act or transaction or series of acts or transac- 
tions. Harendra Nath Singa Ray v. Purna Chandra 
( ), distinguished. [p. 932, col, 2.] 

Under the Muhammadan Law, even when the 
buyer is himself a pre-emptor, that is, a person who 
would have the right of pre-emption against an 
outsider, other persons having a similar right of 
pre-emption are entitled to claim pre-emption against 
the buyer; and, in such acasa, the rights of the 
claimants to preemption should be determined in 
the same way in which they would have been 
determined had the buyer acquired the property by 
enforcing his right of pre-emption against a 
stranger, in the absence of the other pre-emptors and 
the absentee pre-emptors appeared subsequently and 
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claimed pre-emption and where both the vendee and 
the pre-emptor are in the,category of pre-emptors, 
the result is not the dismissal-.ofthe suit, but-that 
. the property must be shared by thetwo claimants 
{p 933,col J,] i : f 

[Case-law discussed.] 

O. A. from a decree of the Sub-Judge, 
Darbhanga, dated September 19, 19.9. 4 
Mr. Janak Kishore, for the Appellants. 

Messrs. A. B. Mukerjee and N. K. Sahay, 
‘for the Respondents. 

Fazl Ali, J. - This is an appeal by the 
plaintiffs in a pre-emption suit in which 
they claimed certain proprietary shares in 
Tatzi Nos, 12832, 4208, 4285 and 4:01 which 
‘had-been sold by defendants third party 

- to-defendants first party and defendants 
` second party respectively by two sale deeds 
on July 4,1927. Their case was that they 
came to know of these sales on July 9, 
1927 and plaintiff No, 1 immediately per- 
formed the ceremony known as talab mo- 
wasibat and that shortly afterwards he 
went tothe place where the properties were 
situated and performed the ceremony of 

` talab istishad in the presence of witnesses, 
and lastly he went lo the house of the defen- 
dants and made a demand from them of 
the properties purchased by them on the 
ground that he had a right of pre-emption 
and that hehad performed the ceremonies 
required by lawto enforce that right. A 
number of pleas were taken by the de- 
fendants inanswer to the suit, but we are 
concerned in this appeal with three of them 
which are as follows ; 

(1) That there was misjoinder of defend- 
ants and cause of action in the suit; (2) 
that the defendants themselves were co- 
sharers in the properties sold and there- 
fore the plaintiffs had no right of. pre- 
emption as against them; and (3) that the 
plaintiffs never performed any of the cere- 
monies required by law nor did they make 
any demand for the properties in question 
from the defendants. The learned Sub- 
ordinate Judge has accepted all these 
pleas and decided the case against the 
appellants. Mr. Janak Kishore who 
appears for the appellants challenges the 
correctness of the decision of the learned 
Subordinate Judge on all these points. 
The question as to whether there was a 
misjoinder is not a very serious one though 
in my opinion the view taken by the 
learned Subordinate Judge is correct- in 
law. Order I, r. 3, clearly lays down that: 

“All persons may be joined as defendants against 
whom any rigbt to relief in respect of or arising out 
of the same act or transaction or series of acta or 
transactions is alleged to exist, whether jointly, 
severally or in the alternative, where, if separate 
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suits were brought against such person, any common 
question of law or fact would arise”. Ti 


Mr.‘ Janak Kishore contends that as the 
guestions of law and fact which arose in 
thə present case between the plaintiffs and 
lhe two sets of contesting defendants were 
identical, it was permissible tọ join them 
in the same suit. He however overlooks 
the fact that the important condition which 
is laid down by the rule is th@® right to 
relief against all the defendants must 
arise out of the same act or transaction, or 
series of acts or transactions which affect 
the two sets of defendants are separate 
inasmuch as they purchased different pro- 
perties and each of them got a separate 
sale deed executed by the defendants third 
party. It appears to me therefore that the 
view taken by the learned Subordinate 
Judge is correct. Reliance is placed how- 
ever on Harendra Nath Singa Ray v. 
Purna Chandra (1). That decision was 
based almost wholly on certain English 
authorities and the analogy of the rule of 
procedure which is followed in English 
Courts and the facts of that case were also 
different. In my opinion the present case will 
have to be decided on its own facts and 
those facts do not seem to be covered by 
O. I, r.3. ctr gs 

However that may be, I do not attach 
much importance to the question of mis- 
joinder because if that was the only point, 
to be made as against the plaintiffs, I 
would have had no hesitation in giving 
them leave to amend their plaint even at 
this stage. In fact the procedure which 
should have been adopted by the lower 
Court was to have decided the issue about 
the misjoinder of defendants first and then 
to give leave to the plaintiffs to “amend 
their plaint. The second point which has 
been decided by the learned Subordinate 
Judge against the plaintiffs is that the 
defendants being .co-sharers with the 
plaintiffs in the properties which are the 
subject-matter of this suit; the ‘latter have 
no right of pre-emption as against the 
former. Mr. Janak Kishore has pointed 
out that although this was the view ex- 
pressed by a- Full Bench of the Calcutta 
High Court as long’ ago as in the year, 
1878 in Lalla Nowbutt Lal v. Lalla Jeewan 
Lal (2), that view has been abandoned. 
since by more than one High Court and the 
view which now prevails is that’ under the 
Muhammadan Law, even when the buyer 


(1) 109 Ind. Cas. 755; AIR a Cal.” 199; 55 QO - 
85. + . 


163; IL T40 Cal. 137; 320 W N8 
(2) 4 0831; 2 CL R 312. Sa 


” 


a 


y 
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is himself a pre-emptor, that is a “person 
who would have the right of pre-emption 


against an outsider, other persons having . 


a similar right of pre emption are entitled 
to claim. pre-emption against the buyer; 
and, in such a case, the rights of the 
claimants to pre-emption should be de- 
termined in the same way in which they 
would have been determined had the 
buyer acquired the property by enforcing 
his right of pre-emption against a stranger, 
in the abse of the other pre-emptors and 
the absentee pre-emptors appeared sub- 
sequently and claimed pre-emption. This 
was the view which was laid down by a 
Division Bench of the Allahabad High 
Court in Amir Hasan v. Rahim Baksh (3) 
in which a number of origina) texts on the 
subject were elaborately discussed and 
considered. The same view was reiterated 
by the Allahabad High Court in Muham- 
mad Yakub v. Kannai Lal (t) and Nadir 
Hussain v. Sadiq Hussain (5) and was 
adopted by the Bombay High Court in 
Vithal Das v. Jametram (6) and by a Full 
Bench of the Calcutta High Court in Enat- 
ullah v.. Kousher Ali (7). 


It seems to be settled law now that 
according to the MuLammadan Law of pre- 
emption where both the vendee and the 
pre-emptor are in the category of pre- 
emptors, the result is not the dismissal 
of the suit, but that the propertv must be 
sh.red by the two claimants. It is to be 
noticed, however, that in all the cases tc 
which I have referred excepting the cases 
of Vithal Las v. Jametram (6), the parties 
were Muhammadars anda question may 
arise whether the rule which was laid down 
by the Full Bench of the Caleutta High 
Court in Lalla Nowbutt Lal v. Lalla Jee- 
wan Lal (2) and which has been followed 
at least since 1878 whenever the question 
of pre-emption has arisen as between 
Hindu parties can now be disturbed. In 
fact I find that the decision of the Calcutta 
High Court in 1878 was based on two 
earlier decisions of the same Court in 
Baboo Moheshee Lal v. G. Christian (8) and 
Tekadhari Singh v. Mohar Singh (9) respec- 


(3) 10 A 466; A W N 1897, 138. 

(4) 64 Ind. Cas 672; AIR 1922 All, 157: 44 A 83; 
19 AI. J89 i 

(5). 86 Ind. Oas 589. AIR 925 All. 361;47 A 324; 
L'R 6A 190iv;?3A L.» 138 

(6) :8 Ind. Cas. 279 A I R 1920 Bom. 343; 
r87: 22 Bom. L R 698. 

(7: 93 Ind Cas 220; A IR 1926 Cal, 1153; 54 O 
266; 440 LJ 191; 31 OW N34 aes 

@6WR20) >.. 

(9) 7 WR 260, 
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tively. In the last case Shambhu Nath 
Pandit, J., observed that : i 

“the Muhammadan Law of pre-emption was never 
intended to apply to a case in which the purchaser 
is not a stranger, but one who is already eithera 
share-holder orfa neighbour.” : 


Ido not wish however to express any 
decided opinion on this point because in 
my view the plaintiffs’ appeal must fail 
on the merits. The real question is whe- 
ther the ceremonies prescribed by law 
were in fact performed by the plaintiffs. 
The learned Subordinate Judge has, in 
answering this question in the negative, 
placed great reliance on Exs. A “and B 
and I think that those documents make 
is highly improbable that the plaintiffs 
claimed the properties in dispute by way 
of pre-emption at the time when they al- 
lege tohave done so. In order to under- 
stand these two documents it is necessary 
to mention certain facts. 


One Sadasiv Singh had two sons Samodhi 
and Busti. Busli had a son Udit and Ba- 
medhi had several sons and daughters, ‘one 
of whom was Nandhar Kuer. After the 
death of Samodhi and Busti, Udit claiming 
to have succeeded to the entire property of 
the family by survivorship executed a deed 
of gift in favour of the plaintiffsin respect 
of all those properties which also included 
the properties in dispute in this case. On 
the other hand Nandhar Kuer claiming to 
own an eight annas share in these proper- 
ties executed a deed of gift in favour of 
her nephew Rajbansi defendant third party. 
Rajbansi then transferred certain shares in 
these properties to the defendant first and 
second party. The position thus was that 
at the timethe sale-deeds were executed, 
the plaintiffs had already in their possession 
a deed of gift which had been executed on 
the assumption that Musammat Nandhar 
Kuer had no interest in the property con- 
veyed by it and the whole of it belong- 
ed to Udit Singh. So in a proceeding un- 
der e. 144, Criminal Procedure Code bet- 
ween the parties plaintiff No. 1 filed a written 
statement on August 17, 1927, in which he 
alleged that defendant No. 7 had no title 
or possession and that the sale-deeds were 
farzi documents which had been executed 
forno consideration and were not followed 
by delivery of possession. Subsequently in 
a petition filed by plaintiff No. 1 on Novem- 
ber 30, 1927, in the land registration pro- 
ceeding he made the following statement: 


“That Babu Rajbansi Singh was never in posses- © 


sion of the shire against which his~name is sought 
to be registered. The share against which his name 
is sought to be registered is allalong in possession: 
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ofthis objector and so the name of the applicant 
cannot be registered.” 


“Nowheie in any of these proceedings the 


plaintiffs suggested that they had a right 
of pre-emption in the properties in dispute 
- but on the other hand they contested both 
the titleand possession of the defendants. 
It appears to me therefore that if until 
as late as August 17, 1927, and November 
30, 1927, the plaintiffs were not prepared 
to acknowledge that the defendants 
acquired. any right under the sale-deeds 
of July 4, 1927, it does not stand to reason 
that he would have gone to the de- 
fendants in the month. of July and offered 
a sum of Rs. 6,000 to them and asked them 
to re-convey the properties to him. The 
-evidence adduced by the plaintiffs on this 
point is not at all reliable and has, inmy 
opinion, been rightly rejected by the trial 
Court. Besides plaintiff No. 1, the plaintiffs 
have examined three witnesses to prove that 
plaintiff No.1 had performed the necessary 
ceremonies and made a demand of the 
properties from the defendants and these are 
P. Ws. Nos, 2, 3 and 4. Plaintiffs’ Witness No. 
2 admits that he is an agnate of the plaintiff 
and that he and the plaintiff have jointly 
executed a zerpeshgi in favour of another 
person. He was not prepared to deny that 
he had deposed for the plaintiff in a crimi- 
nal case only ashort time before he gave 
evidence in the present suit. 

Plaintiffs’ Witness No.3 admit that his 
home is in Mauza Pokhaira whichis 18 koses 
from Gangpur where plaintiff No. 1 resides 
but he explains his presence at Gangpur by 
claiming to have a house in that village 
also, When cross-examined however as to 
whether he paid any chaukidari tax for the 
house or not, he said that he could not say 
if chaukidari tax was to be paid for that 
house. Plaintiffs’ Witness No. £ admits that 
he holdsland in the plaintiffs’ patti, that he 
does not payrent tothe defendants, but to 
the plaintiffs and says that he does not know 
if defendants Nos. 1to6 got his lands sold 
for arrears of rent. The evidence of these 
witnesses has been read ovut to us in ex- 
tenso and I entirely agree with the learned 
Subordinate Judge that they are not witnes- 
ses of truth. 

In my opinion plaintiff No. 1 never per- 
formed the pre-emption ceremonies nor 
made any demand of the properties from 
the defendants, and the plaintiffs have 
brought this suit as a last resort after 
having unsuccessfully challenged the right 
ofthe defendants in the proceeding under 
s 144, Criminal Procedure (ode and .the 
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land registration proceedings. I would, i 


these circumstances, dismiss the appeal with > 


costs. i 
Rowland, J.—I agree. ; 
D. Appeal dismissed. 


LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal 
No. 1279 of 1932 
` October 11, 1933 
DaALIP SINGH, J. | 
RAM DIYAL—DECtEE-BOLDER— 
APPELLANT i 
versis 
DARBARI RAM AND ctaks - JUDGMENT- 


DEBTORS — RE:PONDENTS 

Civil Procedure Code 'Act V of 1998), s. LC0— 
Interpretation of document of title—If a question 
of law—Second appeal, if lies—Interest— Decree 
carrying no interest—Execution suspended for certain 
time—Interest granted during that time— Decree- 
holder if can continue 10 get interest—His remedy— 
Decree - Execution. i . 

Interpretation of a document of title is a question of 
law and a second appeel is competent. 

In execution of a decree which carried no interest, 
a suspension was granted for acertain ‘time during 
which interest was to be paid : 

Held,that if such payment was not made, the 
original remedy of execution was to be putin force 
and the decree-holder was -not entitled to continue 
to receive interest after such period. 


Mis. S. A. from an order of the District ~ 


Judge, Multan, dated May 5, 1932. 

Mr. Har Gopal, for the Appellant. 

Dr. Nand Lal, for the Respondents, , 

Judgment.—A_ preliminary . objection 
is raised that no second appeal lies as 
the interpretation of a document, not 
a document cf title, is not a question of Jaw. 
But the document in this case is a document 
of title and T therefore. overrule the preli- 
minary objection. The learned Counsel for 
appellant contends that on a proper. inter- 
pretation ofthe compromise, interest should 
be held to continue to run. (2). That on 
general principles if ihe deed is silent, 
interest willbe presumed {o continue to 
run, 
Umrao Singhv. Thakur Singh (2) (3) On 
equitable ground, or breach of contract to 
pay the sum due,interest should be paid. 
The deed is silent on the point. Ido not 
think the, principles of the rulings Mota 
Singh v. Bishan Singh (1) and Umrao Singh 
v. Thakur Singh (2) apply. Here was no 
question ofa debt on which interest had 
been agreed to be paid, but in execution 
ofadecree which carried no interest, -a 


(1) 32 Ind. Cas. 821; 5 P R 1916. i 
(2) 77 P R 1898. Ai 


Mota Singh v. Bishan Singh (1) and ~ 
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suspension was granted for a certain time 
during which interest was to be paid. If 
such payment was not made, the original 
remedy of execution was .to be put’ in 
force. The only advantage that the judg- 
ment-debtor got, was the suspension of the 
execution for a certain period of time and 
this is paid for by interest being allowed 
. during the suspension of execution. This 
way of looking at the matter also disposes 
of the third argument on equitable grounds. 
_Itherefore ®ld that the interpretation 
of the learned District Judge was correct 

and I dismiss the appeal with costs.. 
D. Appeal dismissed. . 


N LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 777 . 
of 1932 | 
October 24, 1933 
Daure SINGH, J. 
MANGAT RAI—AEFPELLANT, 
5 Versus 
Lala MOHAN LAL—RESPONDENT 
Provincial Insolvency Act (V of 1920), ss. 61 and 
75 (3)—Order under s. 6 - Application for leave to 
appeal not made—Appeal admitted— Leave, if can be 
inferred—Leave, if can be granted at hearing — 
Limitation Act (IX of 1908), s. 5—Ezxtension of time 
_ under —Insolvent firm having different branches— 
Creditors dealing with foreign branch —If can claim 
from branch in British Indio. | 
Where no application for leave to appeal from an 
order under s- 61, Provincial Insolvency Act has 
been made, itcannot be inferred that leave was 
granted because the appeal was.admitted Leave 
could be granted at hearing and time extended under 
s. 4, Limitation Act. ° 
Where the insolvent firm is only one firm with 
different branches, there is no provision in the Act 
that creditors who had dealings with the foreign 
branch must realise their debts as far as possible 
from'the foreign property before being entitled to 
share rateably with creditors in British India. g 
Miscellaneous First Appeal from: an order 
of the District ‘Judge, Wissar, dated 
February 20, 1932. 
. Messrs. Shamair Chand and Mohammad 
Amin, for the Appellant. . 
Mr. R. C. Soni, for the Respondent. : 
Judgment.—A preliminary objection 
is raised that no appeal lies without leave 
as this appeal-is from an order under s. 61. 
Learned-Counsel for appellant contends 
that. the order:isone under s. 33. I cannot 
agree and hold that leave was necessary. 
No application. fur Jeave to .appeal was 
made to the Division Bench admivting the 
appeal. and Ido not think it can be inferred 
that leave was granted because the appeal 
was admitted. The next question is whe- 
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ther leave can be granted now. “The poin 
is not free from difficulty, but it appears 
that in rulings by the Calcutta, Allahabad 
and Madrás High Courts; leave was granted 
at the hearing though there is no. discussion 
of the difficulty in any of the rulings. In 
the circumstances, I think I should grant 
leave now, and if necessary, exténd time 
under s.. 5, Limitation Act, read with 
8. 78, Provincial Insolvency Act. ..  ~- 

Passing to the jmerits, the order ĉan- 
not besupported. There is only one firm 
with different branches. There is no 
provision in the Act that creditors who 
had dealings with the foreign branch must 
realise their debts as far as possible from 
the foreign property before being entitled 
to share rateably with creditors in British 
India. Hence I accept the appeals and 
set aside the ordersof the learned District 
Judge and direct him to proceéd according 
to law to dispose of the insolvency case. 
No order as to costs throughout. 

D. Order accordingly. 


— aa 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 10 of 1932 
February 7, 1934 
THom AND Kison, JJ. 
NARAIN DAS DORI LAL—APPELLANT 
versus 
MIHI LAL AND ofHERS—RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 61 (4)— 
Scope of— Exception in favour of petitioning creditor 
—Whether can be allowed. 

The Provincial Insolvency Act is an Act to con- 
solidate and amend the law relating to Insolvency in 
British India, and it must be presumed that the 
Indian Legislature in passing this Act was aware of 
the exceptions made by the Oourts in England to 
the English Bankruptcy Act, on which the Indian 
enactment is based. Jf it wasthe intention of the 
Legislature to allow exceptions tothe rule as laid 
down inthe Act, there would have been provisions 
to this effect inthe Act itself. 16 would be contrary 
to the intention of the Legislature to introduce 
exceptions to the clear terms of the Act. No excep- 
tion in favour of the petitioning credtitor can, there- 
fore, be allowed by Courts in India to the rule in s: 61 
sub-s, (4). , A 

Messrs. K. N. Katju and Shabd Saran, 
for the Appellant. 

Messrs, N. P. Asthana 
for the Respondents. 


»Judgment.—In this appeal the .petition- 
ing creditor in an Insolvency case seeks to 
set aside the order of the learned District 
Judge of. Moradabad, which, reversing the 
order of the Insolvency Court, dismissed the 
appellant’s application that his claim 
against the insolvent partnership should 


and Panna Lal, 
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be allowed torank with the claims of the 
creditors’ of the individual partners, 

On the petition of the appellant firm five 
connected partnership firms were adjudicat- 
ed insolvents in insolvency proceedings 
Nos. 23 and 24 of 1925. One Sahu Bhikari 
Das or members of his family, were part- 
ners in all five firms. Theappellant firm 
proved in the „insolvency proceedings a 
debt of Rs. £5,069 in case No. 23 and a 
debt of Rs. 51,814 in case No. 2+. Besides 
the various partnerships, there was a set of 
accounts of what was known as the Bahjoi 
Kothi, which contained the persona] deal- 
ings of Sahu Bhikari Das and his family, 
and a number of debts shown in these 
accounts were proved by peisonal creditors 
of Sahu Bhikari Das. The Official Receiver 
has realised the sum of about Rs. 30,000 
from the personal property of Sahu Bhikari 
Das and members of his family, which am- 
ount has, by the decision of a Full Bench of 
this Court, been held applicable in pay- 
ment ofthe proved debts in the insolvency 
proceedings. 


The Official Receiver reported to the In- 
solvency Court that, in accordance with the 
provisions of sub-s. (4), s. 61, Provincial 
Insolvency Act, the personal creditors of 
Sahu Bhikari Das were entitled to have 
their debts satisfied out of this amount 
before any of it could be made available 
to pay the “debis of the creditors of the 
partnership: hence the appeal. To this 
report the appellant objected, contending 
that the amount should be distributed pro 
. rata among all the creditors whether of the 
partnership firms or of the partners personal- 
ly who had proved their debts, The In- 
solvency Court allowed this objection. On 
appeal by some of the personal creditors 
to the District Judge, the learned District 
Judge was of opinion that in accordance 
with the terms of sub-s. (4), s. 61, Provincial 
Insolvency Act, the personal creditors of 
.Sahu Bhikari Das were entitled to have 
their debts paid out of the separate prop- 
erty of Sahu Bhikari Das, his sons and 
grandsons and that only the assets re- 
maining over after the debt of the personal 


creditors has been paid, could be made’ 


available to the creditors of the insolvent 
firms. Against this order of the learned 
District Judge the petitioning creditor, 
namely, the firm Narain Das-Dori Lal, has 
preferred asecond appeal to this Court. Sub- 
s. (4), 8. 61, Provincial Insolvency Act, is in 
the following terms: 


“In the case of partners, the partnership propert 
shall be ‘applicable in the first instance egies 
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ment of the partnership debts, and the separate 
property of each partner shall be applicable in 
the first instance in payment of. his separate debts. 
Where thereis a surplus of ‘the separate property. 
of the partners, it shall be dealt with as part of 
partnership property; and where there is a surplus 
of the partnership property, it shall be dealt with 
as part of the respective separate property in pro- 
portion to the rights and interests of each partnér 
in the partnership property.” . 

Now, it is clear that the order of the Court 
below is strictly in accordance with the pro- 
visions of the law as laid gown in the 
Provincial Insolvency Act. is provision: 
in the Act has been adopted from s. 33, 
sub-s. (6), English Bankruptcy Act, 1914, 
which in its turn followed a similar provi- 
sion contained in s. 40, sub-s. (3), , Bank- 
ruptey Act, 1883. It is pointed out by 
learned Counsel for the appellant that, 
although the English Act provides that 
the joint creditors of partners are not en- 
titled to payment out of the separate assets 
of the partners in competition with their 
separate creditors, certain exceptions to 
this rule have been allowed. by the Courts. 
These exceptions are mentioned in Lindley 


on Partnership, Edn. 9, at p. 895. The 
learned commentator states that: ` 
“The exceptions are four in number, The first 


exists where there is no joint estate ; the second where 
the property of the firm has been fraudulently 
converted; the third where there has Leen-a distinct 
sepurate trade in respect of which a separate debt 
has been contracted; the fourth is in favour of the 
petitioning creditor himself.” 


It is accordingly contended by learned 
Counsel for the appellant that as the 
appellant is the petitioning creditor in the 
present case, the same exception ss is 
allowed in Fnglish Law in favour ofa 
petitioning creditor should be allowed in 
applying the provisions of sub-s. (4),s. 61, 
Provincial Insolvency Act. Learned Coun- 
sel forthe appellant has drawn our atten- 
tion to the following English cases as estab- 
lishing the said exception: Hx parte Hall 
(1), Ex parte Ackerman (2) and Ex parte 
De Tastet (3). 

We have examined these cases and we 
are not satisfied that they lay down the | 
exception in favour of the petitioning 
creditor in such wide terms as the learned 
Counsel for the appellant would contend, 
In all these cases it would appear that 
the petitioning creditor, who was held 
entitled to piove with the separate credi- | 
tors,. had been the petitioning creditor 
under aseparate commission of Bankruptcy. 
Such jcint creditor was the only joint eredi- 
tor who could come in with the separate 

Dy an Ves 349 3 : 

(2) (0808) 14 Ves, 604; 9 RR 358. 

(8) (18) 1 Rose 10; 17 Ves, 247; 11 R R 70. 
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creditors against the separate estate. It 
would seem that his position was analogous 
to that of a creditor who had already 
obtained a decree against the partners of 
the insolvent firm with the result that he 
was, in effect, a separate creditor as well as 
a-joint creditor. To allow a- creditor who 
had already obtained such a decree to 
prove withthe separate creditors would be 
in accordance withthe. provisions of sub- 
s: (4), 8.61, Provincial Insolvency Act as 
was held @n Jethalal Chhot& Lal v. Lal- 
lubhat Mulchand (4). Even in its restricted 
application, as laid down in the cases cited 
above, the learned Judges who decided 
the cases appear to have questioned the 
validity of the distinction thus drawn be- 


tween a petitioning creditor and other joint ~ 


_ creditors, but felt themselves bound by 
anciéni- precedent. In Ex parte Hall (1), 
Lord- Chancellor Eldon observed that: 
> “The -reason of Lord Thurlow's orders showed 
that he could not conceive how one joint creditor 
could be in a different situation from all the other 
joint creditors. But the practice is.now settled.” 

In Ex parte Ackerman (2), Lord Chancel- 
lor Eldon further observed that: - 

“He had often pressed Lord Rosslyn in vain 
against the rule laid down in Eldon Ez parte (5), 
the consequences of which were very dissatisfac- 
tory, but it had for a long time been the settled 
rule.” -` 


In Ex parte De Tastet (3), the Lard Chan- 
cellor remarked : 

“It has been long settled that a joint creditor may 
take out a separate commission and take 
dividends with the separate creditors: but thit 
he is the only joint creditor, who can come in with 
the separate creditors against the speparate estate. 
The observation, that this is very singular, has 
frequently been made, but the rule is so settled ” 

No case in which the said rule was 
enforced since the English Bankruptcy: 
Act, 1883. has been brought to our notice, 
and we observed that in Lindley on 
Partnership, while there is a separate 
discussion of a number of cases dealing 
with each of the first three 
mentioned above, the learned commentator, 
after mentioning the fourth exception and 
giving the references to the old cases 
referred to above, does not discuss it any 
further, 

It appears to us thit, if the said excep- 
tion were allowed to be engrafted on to 
sub-s. (4), s. 61, Provincial Insolvency Act, 
it would beecsy for joint creditors of the 
insolvent partnership to render the pro- 
vision nugatory by all joining in the 
insolvency petition. The ‘Provincial In- 

(a) 127 Ind Oas 335; A I R 193) Bom. 389; 32 Bom. 


L’R 702; Ind Rul. (1930) Bom. 5.9. 
(5) 3 Ves, 238. 
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solvency Actis an Act to consolidate and 
amend the law relating to Insolvency in 
British India, and it must be presumed that 
the Indian Legislature.in passing this Act 
was aware of the exceptions made by the 
Courts ‘in England. to the English Bankr- 
uptey Act,on which the Indian enact- 
ment is based. If it was the intention of. 
the Legislature to allow exceptions to the 
rule as laid down in the Act, we should 
expect to finda provision to this-effect in 
the Act itself. It would, in`our opinion 
be contrary to the intention of the Legis- 
lature to introduce exceptions to the clear 
terms of the Act. Nosingle case decided 
by any Court in India has been brought 
to our notice in which effect has been 
given to such exceptions to the law as laid 
down inthe Act. l 

We accordingly hold that the learned. 
District Judge was right in refusing to 
allow the appellant to compete with the 
separate creditors. Learned Counsel for 
the appellant has argued: that outof the 
debts proved by the appellant a sum of 
Rs. 39,000 isa debt due by Sahu Bhikari 
Das and the members of his family in 
their personal capacity and that, at any 
rate, the appellant should be treated as a 
separate creditor in respect of this debt. 
This amount does not find any place in 
the accounts of the Bahjoi Kothi, which 
has been held to contain the pérsonal 
dealings of-Sahu Bhikari Das and his 
family. The Irs.lvency ‘Court came to a 
clear finding that the appellant was not 
the personal creditor of Sahu Bhikari Das, 
but only a creditor of the partnership firm. 
This finding was not challenged in the 
Court below and we have not been shown 
that there is any evidénce on the record 
to support the allegation of the appellant 
that this large sum is a personal debt of 
Sahu Bhikari Das and nct a business debt 
due by the partnership. 

We accordingly see no reason to interfere 
with the decree of the Court below and 
dismiss the appeal with costs. 


N. Appeal dismissed: 


— 


LAHORE HIGH COURT 
Civil Reference No. 18 of 1933 
December 3, 1933 
Batpg, J. 
TEJA RAM AND OTHERS — PLAINTIFFS 


Versus 
BHIKAM SAIN AND ANOTHER — 
3 DsFENDANTS 
Punjab Tenancy Act (XVI of 1887), s. 77-K—' 
Suit against defendants for realizing plaintiff's sharë 
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in trees—Defendants not co-sharers in land on which 
the trees stood—Suit, if falls under s. 77-K. 

The plaintiff sued to recover the sum realized by 
defendants on account of his share in certain trees. 
The defendants were not co-shares in the land on 


which the trees stood : . 
Held, that thecase didnot fall under s. 77-K, 


Punjab Tenancy Act. mot 
CG. Ref, from an order of the District 


Judge, Ambala, dated July 10, 1933. 
Order.—lIn this case, one Sada Ram sold 
his half share in the fruit of certain trees 
tothe father of defendants Nos. | and 2; 
but defendants Nos. 1 and 2 onthe death of 
the.father are said to have sold more than 
the half share sold to them toa third party. 
The plaintiff therefore sues to recover the 


sum realized by defendants Nos. 1 and 2 


on account of hisshare. Defendants Nos. 1 
and? are not co-sharers in the lund on 
which the trees stood and the relief being 
claimed against them. I agree with the 
Assistant: Collector (who has referred this 
case under s. 99, Punjab Tenancy Act) 
that the case did not fall under s. 77 (4), 
Punjab Tenancy Act, and was triable by a 
Civil Court. I accordingly direct that the 
plaint be presented in the Court of a Sub- 
ordinate Judge, for disposal according to 
law. No order as to costs. 
D, 4 Order accordingly. - 


LAHORE HIGH COURT 
Second Civil Appeal No. 963 of 1928 
a oe May 17, 1933 
Ssaor LAL, ©. J. AND ABDUL QADIR, J. 
HIRA AND OTHERS — PLAINTI#FS — 
a . ° APPELLANTS 
2% oe versus 
Musammat HUSSAIN BIBI anD oTugRrs— 
DsFENDINTS — RESPONDENTS ` . 
Custom (Punjab)—Adoption—Awans of Sialkot 
District—Adoption of brother's daughter's son. 
Awans of Sialkot District are not entitled to 
adopt a brother's daughter’s son. : 
The recognition of a daughter's son for the purposes 
of adoption cannot necessarily lead toan inference 
that a brother's daughter's son is also equally, 
privileged. Santtu v. Abhe Singh (1), Bur Singh v. 
Dalip -Singh (2) and Muhammad Ali v. Jamit (3), 


referred to, 

S. 0, A. from the decree of-the District 
Judge, Sialkot, dated January 7, 1928, 
reversing that of the Senior Subordinate 
Judge. Sialkot, dated July 23, 19-7. 

Mr. Shamair Chand, for the Appellants 

Mr. Mohammad Amin Khan, for the Res- 
~pondents. ; 

œ Abdul Qadir. J.—Arura, a childless 
male proprietor of village Daultanwali in 


Sialkot Tahsil of Sialkot District, who was. 
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an Awan by caste, made a gift of his land 
and houses, in favour of Musammat Hussain 
Bibi, daughter of his brother, on January ll, . 
1925. His collaterals, related to him in the 

fourth degree, brought, a declaratory suit, | 
challenging the validity of this gift and 
got a decree. Musammat Hussain Bibi 

appealed and the case was remanded for 
fresh decision with permission to the. plaint- 
iffs to amend their plaint, so as.to sue for 
possession of the property as the donor had 

The pla@&iffs suc- 
ceeded in taking possession of the property , 
after the death of. Arura, and, therefore, 
there was ho necessity to amend the plaint, 
Subsequent to the gift in dispute, on Janu- 
ary 17,1927, Arura had executed a regis-, 
tered deed, adopted Fazal Hussain, minor 
son of Musammat Hussain Bibi, as his son.. 
During the proceedings on remand, there- © 
fore, Fazal Hussain minor was added as a 
defendant, at the instance of his mother, 
Musammat Hussain Bibi, and a second line 
of defence was set up, i. e., if the gift was’ 
not valid, there was the adoption of Fazal- 
Hussain by Arura. The trial Court found 
that the property in dispute was ancestral 
qua the plaintiffs, barring a small area of 
6 kanals and 9 marlas. It also held that 
the plaintiffs were the collaterals of Arura 
in the fourth degree and were entitled to 
bring this suit. With regard to the gift, 

which was alleged by the defendants to 
have been made in lieu of services rendered 
to the deceased, the finding was that it was 
not proved to have been made in lieu of 
services, nor’ was it to be held tobe valid by- 
custom. On the question of adoption, the 
Court of first instance came to ‘the ‘conclu- 
sion that Arura did execute the deed of 
adoption after the decree dated Octoher 19, 
1926, passed in the suit as originally 
brought with the obvious object of defeat- 
ing the claim of the plaintiffs. It held that 


“the defendants had failed to prove a custom 


by which the Awans of Sialkot District 
could adopt a brothers daughters’s ‘son, 
and declared that the plaintiffs were entitl- 
ed to remain in possession of the property. 
in suil with the exception of 6 kanals. 
9 marlas, which had been found to be non- 
ancestral. Musammat Hussain Bibi appeal- 
ed against this decision on behalf of her 
minor son as well as herself and the leain- 
ed District Judge agreed with the findings 
of the Court below on all points except the 
validity cf the adoption. He held that.the 
adoption of Fazal Hussain by Arura was 
valid by custom and was not collusive. 
He, therefore, accepted the appeal and 
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reversing the decree of the trial Court, dis- 
missed the suit and allowed costs of both 
Courts to the appellants. 

The collaterals have now come up to this 
Court in second appeal, with a cersficate on 
_ the question of custom, and their conten- 
tions are that the adoption of Fazal Husain 
was not valid by custom, that the onus of 
proving the existence of the alleged custom 
was on the respondents, who had failed to 


discharge it, and that the adoption is not 


recognised=by the riwaj-tam of Sialkot 
District. Mr. Shamair Chand has argued 
the case for the appellants and Mr, Moham- 
mad’ Amin Khan has addressed us on 
behalf of the respondents. 

The learned District Judge has relied on 
the answer given to question No. 71 in the 
Customary Law of the Sialkot District and 
instances No. 7,18, 21 and 24 cited in it. 
These instancesrelate to Awans in Sialkot 
Tahsil, but they do not help the respond- 
ents, because none of them relates to the 
adoption of a brother's daughte1’s son. In 
No. 7 the person adopted was a nephew of 
the childless owner’; in No. 18 it was the 
sister's son; in No. 21 it was a grand 
nephew, i. e. the ‘brother’s son’s son; in 
No. 24 it is not stated who the adopted 
person was, but the objector was a daugh- 
ter’s son, whose suit failed. 


Two witnesses, Karim Bakhsh (D. W. 
No. 11) and Ditta (D. W. No. 14), have 
given oral evidence that a brcther’s daugh- 
ter's scn could be adopted amongst Awans 
in Sialkot Tahsil, and against them ope 
Shahamad Khan (P. W. No. 6), who was an 
Awan, alleges that such an adoption is not 
allowed. The learned District Judge has 
not commented on the coral evidence on 
each side, nor does he say that there are 
any reasons ‘to piefer the statements of 
Karim Bakhsh and Dittato that of Shah- 
amad Khan. I think no decision can be 
based on such oral statements. The only 
other piece of evidence relied up by the 
lower Appellate Court in Ex. D-1, which is 
a copy of'a judgment of Lala Har Dial, 
Subordinate Judge, second class, dated 
February 28, 1921, upholding the adoption 
ofa brothers daughter’s scn amongst Awans 
in Sialkot’.Tahsil. We have looked at that 
judgment and I find that the Court con- 
cerned made a mistake in applying the 
andlogy: of the adoption of a daughter's’ 
son to the case of brother's- daughter's son, 
as appears from the following observations 
made in the said judgment :— - | 


“Thus an Awan in the Sialkot District can favour 
his ‘daughter and other female relations against 
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agnates. But itis pleaded that though he can adopt 
a daughter's or sister's son he cannot adopt a son of 
a brother's daughter, 1 do not see where the differ- 
ence lies.” a : 

Mr. Shamair Chand urges that this judg- 
ment failed to recognise the principle that 
custom cannot be extended by analogy, 
but must be founded on evidence, as was 
laid down in Santtu v. Abhe Singh (1). He 
also refers to Bur Singh v. Dalip Singh (2), 
where a Division Bench of this Court’ held 
that a son’s daughter's son does not stand on 
the same footing as a daughter's son, 80 
far as the eligibility for adoption is con- 
cerned. In the latter case the riwaj-i-am 
of the District, in which the parties resided, 
recognised the adoption of a daughter's son 
or a sister's son, but the learned Judges 
observed that they were unable to 
hold that a gon’s daughter’s son was on the 
same footing as a daughter's son. 

Mr. Mohammad Amin Khan, on behalf 
of the respondents, refers to Muhammad Ali 
v. Jamit (3), in which the adoption of a 
daughter's son was held to be valid, accord- 
ing to custom, among Gurroa Awans of 
Sialkot District but this instance cannot 
help him ‘for reasons already mentioned 
above, that the recognition of a daughter's 
son for the purposes of adoption cannot 
necessarily Jead to. an inference that a 
brother's daughter's son is also equally 
privileged. He also refersto the answer-to 
question No. 72 in the Customary ‘Law of 
Sialkot District, „where ithe question put 
was: ; 

“Ja there any rule prohibiting the adoption of the 
son ofa woman whom the adopter could not have 
married, such as his sister's or his daughter's son’ ? - 

“And the answer was “No.” I do not 
see how this question and answer can be 
made use of by the respondents for the 
purpcse of supporting the decision of the 
lower Appellate Court. The question ..was 
based on a principle of. Hindu Law, which 
prohibits the adoption of the sons of women 
whom the adopter could not have -married. 
The answer simply shows that that pro- 
hibition no longer exists, but the .question, 
still remains who are the women whose 
sons can be adopted and it seems that-in 
Sialkot District'among Awans, there'ig no 
instance in which the ‘adoption of a 
brother’s daughter’s son has been allow- 
ed. Among the instances cited under 
questions No. 71, there are two ’ cases, 
Nos. 5 and 18, at pp. 40 and‘41, respective- 

(1) 134 Ind Cas. 167; AI.R 1981 Lah, 70882 P L 
R 557; Ind Rul. (1931) Lah 875. é 

(2) 76 Ind. Cas 256; A 1 R 1924 Lah, 532..” => 


(3, 20 Ind. Cas. 197;9 P R 1914; 267 PLR 1913; 
298.P W R1913, ak tase 
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ly; in which the adoption of a brother's 
daughter’s son was recognised, but both 
those cases relate- to jais and cannot. sup- 
port ‘the case of the respondents. 

In my judgment, therefore, the conclu- 
sion arrived at by the trial Court on the 
question of custom was correct and the 
lower Appellate Court erred in holding 
that the Awans of Sialkot District were 
entitled to adopt a brother's daughter's 
son. I would, therefore, accept this appeal, 
reverse the decree of the lower Appellate 
Court and restore that of the trial Court 
with costs against Musammat Hussain Bibi 


throughout. 
Shadi Lal, C. J.—I concur, 


A. Appeal accepted. 


RANGOON HIGH COURT 
Civil Regular No. 164 of 1933 
December 18, 1933 
Leacu, J. 

M. E. BHAIYAT— PLAINTIFF 
Versus 
LIM CHONG KHAN AND oragas— 
DEFENDANTS 

Letters Patent (Rang), cl. 10—‘'Suit for land’ mean- 
ing of—Sutt for money and for declaration that, a 
property is mortgaged to plaintiff and fora decree in 
respect of it—Whether a suit for land. 

The expression ‘suit for land or other immovable 
property’, in cl.10, Letters Patent ;Rang.’ means éuits 
in which having regard to the issues raised in the 
pleediny, the decree or order will affect directly the 
proprietary or possessory title to land or other im- 
movable property. A suit to enforce a mortgage isa 
suitin which the plaintiff asks the Court to sell the 
prop2rty in the event of the mortgage debt not being 
paia within the time allowed for redemption. The 
fact that the plaintiff aeks for a decree for the 
amount due and for an order for sale only 
event of the mortgage money not being paid within 
the period allowed by the Court does not 
change the character of the suit The plaintiff 
is suing for the enforcement of his mortgage 
and the decree which he obtains does directly affect 
theland. Delhi and London Bank v Wordie (1), 
Sudamdih Coal Co., Lid. v. Empire Coal Co., Ltd. (2) 
and Goculdas v. Chaganlal (3), relied on 

Where the plaintiff prayed for a.decree for a certain 
sum of money against defendants Nos 1 to 5 and also 
for a declaration that a certain property was mortgag- 
ed to him and asked for a mortgage decree in respect 
thereof, and defendant No. 9 challenged the right of 
defendants Nos, 1 to 5 to mortgage the property and 
claimed that the property belonged to him: 

Held, that the suit directly involved the title to the 
land and was a suit ‘for land’ within the meaning of 
cl. 19, Letters Patent 

{Case-law discussed.] Pee 
Mr. F. S. Doctor, for the Plaintiff, 
Judgment.-—This suit raises the im- 
portant question of what is meant by the 
words “suit for land or other immovable 


property” in cl, 10, Letters Patent, which 
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deals with the ordinary original civil juris- 
diction of this Court. The plaintiff claims 
to be the mortgagee of certain immovable 
property in Mandalay and seeks to enforce 
that mortgage. If the suit is a suit ‘for 
land” this Court has no jurisdiction to try 
the case. Clause 10, Letters Patent, reads 
as follows: 

“And we do further ordain that the High Oourt 
of Judicature at Rangoon in the exercise of its 
ordinary original jurisdiction shall be empowered 
to receive, try and determine suits gf every des- 
cription if, in the case of suits for “tand or other 
immovable property, such landor property shall be 
situated, or io all other cases if the cause of action 
shall have arisen, either wholly, or, in case the leave 
of the Oourt shall have been first obtained, in part, 
within the local limits of the ordinary original civil 
jurisdiction of the said High Court, or if the de- 
fendant at thetime of the commencement of the 
suit shall dwell, or carry on business, or person- 
ally work for gain within such limits, except that 
the said High Court shall not have such original 
jurisdiction in cases falling within the jurisdiction 
of the Rangoon Small Cause Court.” ' 

The Calcutta, Bombay and Madras 
High Courts have this clause in their 
Letters Patent and the question as to what 
is a suit “for land or other immovable 
property” has often been debated in those 
Courts. The result has beena marked 
difference of cpinion. Aczording to the 
view taken by Calcutta and Madras a suit 
lo enforce a mortgageis a suit “for land” ; 
according to Bombay itis not. I will first 
refer to some of the Calcutta decisions. 
In Dehliand London Bank v. Wordie (1) 
at p. 263* Garth, C. J., observed that 
the question did not depend so much upon 
the jurisdiction generally exercised by 
Courts of Equity, as upon whether the suit 
was brought substantially “for land” that 
was for the purpose of acquiring title fo, 
or control over, land within the meaning 
of the clause. In Sudamd:h Coal Co., Lid. 
v. Empire Coal Co., Itd. (2): Jenkins, 
C. J. and Woodroffe, J., held that the ex- 
pression “suits for land or other immovable 
property’ could not be construed as be- 
ing limited to suits for ‘the recovery of 
land in its strict sense, but must be con- 
strued as extending to a suit for compen- 
sation for wrong to land, where the sub- 
stantial question was the right to the 
land. In the course of his judgment, 
Jenkins, O. J., observed: 

“The matter in dispute here relates toa mining 
property outside the jurisdiction so defined. But 
on behalf of the plaintiff it is contended that having 
regard to the pleadings it cannot be said that itis: 
a suit for land orother immovable property. The 


(1) 1 O 249; 25 W R279, 
(2) 31 Ind. Oas 581; 42 0 942, . 
*Page of 1 O.—[Ed,] ras 
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question is what was intended by that expression 
lt appears to me that it was not a mere formal 
test that was proposed, a test to be determined. 
by the precise formin which a suit might be framed 
but that regard was to be had to the substance of 
the suit, and I cannot help thinking that the parti- 
cular expression was used, because there was its 
equivalent in the Civil Procedure Code of 18 9,8.6.” 

The ‘question was discussed at length by 
the Chief Justice of fhis Court in the case 
of Gocaldd@@v. Chaganlal (3) when he was 
sitting on the original side of the Calcutta 
High Court. The learned Ohief Justice 
held that the term “suits for land or other 
immovable property” means 

“suits in which, having regard to the issues raised 
in the pleadings, the decree or order will affect 
directly the proprietary or possessory title to land 
or other immovable property.” 

In Nagendra Nath v. Eraligool Co., Ltd. 
(4) the- plaintiff company brought a 
suit on the original side of the High Court 
for specific performance of an agreement 
to sell a tea estate in Assam and for the 
recovery of certain sums of money by way of 
expenses or damages, and the question arose 
whether this suit was a suit “for land” 
The ‘Court which consisted of Sanderson, 
O. J., and Richardson, J., took the view 
that it was not a suit “for. land” as the 
substantial question between the parties 
was not the right to land. It wasa suit 
for the specific performance of an agree- 
ment made in Calcutta and to recover a 
sum -of Rs. 88,000 odd said to be due from 
the defendant tò the plaintiff company by 
reason of that agreement. This decision 
has been quoted by Mr.-Doctorin support 
of his argument that a suit to enforce a 
mortgage is nota suit “for land.” There 
is considerable difference between a suit 
to bring mortgaged property to sale and 
a suit for specific performance of a con- 
tract. I donot consider that Nagendra Nath 
v. Hraligool Co., Lid. (4) has real bearing 
on the question now before me. The trend 
of decisions in Madras has been the same 
as in Calcutta. My attention, however, has 
been: drawn tothe case of Vellappa Chet- 
tyar v.Govinda Dass (5) and it has been 
argued that thiscase indicate a departure 
from the hitherto accepted view of the 
Madras High Court. This case also related 
to a suit for specific performance. It was 
instituted by a purchaser of lands outside 
Madras to enforce the contract for sale 


P 9 104 Ind. Cas. 721; A I R1927 Oal. 768; 54 O 


(4) 70 Ind. Oas. 92; 49 O 670; A IR 1922 Oal, 413; 
27 0 W N 65. 

(5) 118 Ind. Oas. 73; AIR1929 Mad. 721;52M 
pt 30.L W.1€9; 57 M L J 190; Ind, Rul. (1929) Mad - 
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which was made in Madras where parties 
resided. The appeal was heard by a Bench 
of five Judges presided over by Coutts- 
Trotter, C. J. The principal judgment was 
delivered by “Ramesam, J., whose reasons 
for holding that such a suit was not a 
land suit appear at p. 882*. He there 
states: os 

“I may observe thatin« suitfcr specific per- 
formence the decree is primarily addressed tothe 
defendant thatis the Court acts in personam which 
a Court of equity is always entitled todo Though 
the land may be described in the conveyance it is 
not going tobe touched eveninthe execution of 
the decree asin the case of a decree forsale on a 
mortgage nor does any issue as to the title to the 
land arise in such a suit, These are strong consider- 
ations for holding that a suit for specific perform- 
anceis not a suit for land,” 


Ooutis-Trotter, C. J., in agreeing with 
the judgment of Ramesam, J. C.,.empha- 
sized the Court's opinion was directed 
to a concrete and isolated case that of a 
suit by a purchaser of Jand for specific 
performance against his vendor of the 
contract for the sale of land entered into 
by his vendor and was not to be considered 
as containing in gremio analogies which 
could be usefully applied to such subject- 
matters as vendors suits for specific per- 
formance suits on mortgages suits for 
maintenance, suits for the wrongful removal 
of surface trees or subterranean coal, I do 
not regard this case as indicating a de- 
parture from the trend of judicial opinion 
in Madras certainly not with régard to 
the question whether a mortgage, suit is 
a suit “for land.” On the contrary the 
Court took care to distinguish it from a 
suit ona mortgage. The viewofthe Bom- 
bay High Court is that a suit to enforcea 
mortgage by sale is not a land suit. A 
contrary view was taken by a Full Bench 
of that Court consisting of Macleod, C. J.; 
and Crump and Coyajee, JJ., in 1925, in 
the case of India Spinning and Weaving Co., 
Lid. v. Climax Industrial Syndicate (6). 
But this decision was not allowed to stand 
for long, as in the following yearit was 
overruled by the case of Halimbhai Hassan- 
ally v.Framroz Eduljee Dinshaw (7). In 
the course of his judgment in the case of 
India Spinning & Weaving Co., Ltd. v. 
Climax Industrial Syndicate (6) at p. 26+ 
Macleod, C. J., said: ; 


“I have not the slightest hesitation in holding that 
a suit on amortgage. as this is, ig a suit for land 


(6) 91 Ind. Cas. 819; AT R 1926 Bom. 1; 50 B 1; 279 
Bom. L'R 1281 (F. B.) i 

(7) 104 Ind. Oas, 8; A IR 1927 Bom., 278; 51 B 516; 
29 Bom L R498. - 

#Pageg of 52 M.—{[Ed,] 
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within meaning of that expression in cl. J2 of the 
Charter. I entirely agree with the long series 
of Calcutta decisions to the effect, as summed up 
in the wordsof Jenkins, ©, J. that regard had tobe 
had to the substance of the suit. The Judges of 
the Calcutta and Madras High Courts have ceclined 
to follow the spacious argument that tecause in 
certain cjasses of suits, though they are suits for land, 
a Court of Equity in England will grant relief in 
personam, therefore such suit cease to be suits for 
land so as to exclude them from the meaning of that 
expression in cl. 12 of the Oharter. [ think the difer- 
ence between the two views may be expressed thus. 
Calcutta and Madras look to the relief actually 
claimed in the suit. Bombay considers the possibility 
of a decree being passed in personam. I do not 
for a -moment dispute the powers of this Court to 
pass a decree in personam in spite of the fact that 
the suit relates to land outside the jurisdiction. 
Such a power is expressly granted to the subordinate 
Court by s. 16, Civil Procedure Code, If the plaintiff 
asks for relief against the defendant only the Court 
has jurisdiction though the suit relates to property 
outside the jurisdiction. But he cannot when asking 
for relief against his property claim that the suit 
isnotasuit forland because he isalso asking or 
may be entitled toask foran order which can be 
enforced personally against the defendant. 
Halimbhai Hassanally’s case (7) was 
heard by a Bench of seven Judges com- 
posed of Marten, C. J. and Fawcett, J., 
Kemp, Mirza, Blackwell, Patkar and 
Taleyarkhan, JJ. The Court was not 
unanimous in overruling India Spinning & 
Weaving Co. Ltd. v. Climax Industrial Syndi- 
cate (6) dissenting;judgments being deliver- 
ed by Fawcett and Mirza, JJ. The view of 


Marten, ©. J. was that -suits “for land” 
mean suits to obtain or recover land or 
alternatively suits which substantially 


involve the recovery of land or its equi- 
valent. The title to or possession of 
immovable property must be the primary 
object of the suit. A mortgage sult was 
not aland suitasthe primary object of 
the suit was to recover the mortgage debt 
and this view was accepted by the majority 
of the Court. we 
The question whether a mortgage suit is 
a land suit does not appear to have been 
debated before the Privy Council, but 
the question did arise in the case of 
Harendra Lal v. Haridasi Debi (8), which 
was decided by the Privy Council in 
1914, The parties to a mortgage entered 
in the mortgage-deed a description of 
premises in Calcutta which did not exist. 
The object was to enable the deed to be 
registered in Calcutta and the suits on the 
mortgage to be instituted in the Calcutta 
High Court. The genuine properties were 
“outside the jurisdiction of the Court. The 
` (8) 23 Ind. Cas. 637; AIR 1914 P OC 67;411TA 
110; 41 O 972; 27 MLJ 80: (1914) MW N 462; 16M 
LTG: 18C WN 817;190LJ 484; 16Bom.L R 
400; 12 AL J 774; 1 LW 1050, y 
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mortgage sued inthe High Court on the 
mor.gage. It was then found that the 
Calcutta property was non-existent, the 
wrong description being. said to be due to 
mistake. The Court directed an amend- 
ment, and the description was altered to 


that a piece of property in Calcutta which” 


never belonged to ,the mortgagor. The 
Court then passed a mortgagedecree. A 
suit was subsequently broughb for. a 
declaration that the wife of the mortgagor 
had acquired by a certain auction-purchase 
no right of ownership or possessionin a 
part of the mortgaged property. The 
defence was that the High Court had no 
jurisdiction to entertain the mortgage 
suit, 
the mortgage was within the original juris- 
diction of the Court and that the registra- 
tion was invalid. The Privy Council held 
that no such fictitious entry in the mortgage- 
deed could bring the deed within the 
limited jurisdiction of the Court -and 
that the Court has therefore no jurisdiction 
to make the mortgage decree. It-.would 
seem io have been taken for granted 
both by the eminent Counsel who argu- 
ed the appeal and by their Lordships 
of the Privy Council who heard the 
appeal that a mortgage suit was a suit 
“for land.” 

There has been no decision on the question 
by a Bench of this Court although the ques- 
tion has been raised in a number of cases, be- 
fore aJudge sitting on the original side. 


In the unreported case of U Thet v. U Tin 


Civil Regular No, 495 of 1916 Otter, J. 
held that a mortgage suit was a suit “for 
land.” He relied on India Spinning & Weav- 
ing Co., Ltd. v. Climax Industrial Syndicate 
(6), Lakshmikantham v. Krishnaswami 
Mudaliar (9), and Sudamdih Coal Co., Lid. 
v. Empire Coal Co. Ltd. (2). The question 
of what is asuit “for land” was raised in 
the case of A. Swami Iyah Nadar v. Com- 
missioners for the Port of Rangoon (10), and 
Cunliffe, J., there applied the test principles 
laid down in Sudamdih Coal Co., Ltd. v. 
Empire Coal Co., Ltd. (2), and Goculdas v. 
Chaganlal (3). In the unreported case of 
the Bank of Chettinad Ltd. v. Ma Sein, Civil 
Regular No. 414 of 1931, Das, J., took the 
Bombay view and folowed Halimbhai Has- 
sanally v. Framroz Eduljee Linshaw (T), 
as did Shaw, J.,in the unreported case of 
R. M. P.Chettyar Firm v. R.M. N. Chettyar 
Firm, Civil Regular No. 522 of 1931, I 


(9) 27 M 157. 


(10) 134 Ind. Cas. 511; A T R 1931 Rang, 109; 9 R 
ji, lnd. Rul. (1931) Rang. 303, f a 


as no part of the land covered by: 


4 
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should. not be bound by these decisions, 
even if they were in complete agreement 
and I must decide this case in accordance 
with the view whichI personally consider to 
be correct. 

* With respect L consider that the meaning 
given to the words “suit for land or other 
Immovable property” by the majority of 
the Court in Halimbhat Hassanally v. 
Framroz®duljee Dinshaw (7), is too narrow 
and I agree with the definition of Page, 
O. J., in Gocaldas v. Chaganlal (3), namely 
that the term means suits in which having 
regard to the issues raised in the pleadings, 
the decree ororder will affect directly the 
proprietary or possessory title to land or 
other immovable property. This definition 
accords with the view taken by Garth, O. J., 
in the. Delhi & Landon Bank’s case (1) and 
that taken by Jenkins, C. J., in Sudamdih 
Coal Co., Ltd. v. Empire Coal Co., Ltd. (2). A 
suit to enforce a mortgage is a suit in 
which the plaintiff asks the Court to sell 
the property in the event of the mortgage 
debt not being paid within the time allow- 
ed for redemption. The fact that the 
plaintiff asks fora decree for the amount 
due andfor an order fcr sale only in the 
event of the mortgage money not being 
-paid within the period allowed by the Court 
does notin my opinion, change the character 
ofthe suit. The plaintiff is suing for the 
enforcement of his mortgage andthe decree 
which he obtains does directly affect the 
land. . 

To come to the case before me, defendants 
‘Nos. 1 to 5 for a number of years carried 
on business in partnership with their 
deceased father, Lim Eng Paeng, in 
Rangoon under the style of Sim Hin 
Brothers and Company. The plaintiff from 
time to time supplied the firm with goods. 
According to the plaint, in or about the 
month of March 1927, the plaintiff came to 
learn that Lim Eng Paeng had retired from 
the partnership and that the business was 
being carried on by defendants Nos. 1 to 5. 
Between the months of July and October, 
1930,the plaintiff supplied to these defen- 
dants goods of the value of Rs. 13,827-2-3. 
In or about the month of November 1930, 
the.plaintiff having pressed for payment, 
defendants Nos. 1 to 5 asked for time and 
agreed to deposit by way of colltaeral 
security for the due payment of the costs 
of the goods already supplied and of goods 
to be supplied thereafter documents of 
title relating to the properties mentioned 
in Sch. ‘B’ tothe plaint. Four properties 
are.described in this schedule, three being 
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situated in Rangoon and the fourth-in 
Mandalay. : In pursuance ofthis agreement 
defendants Nos. 1 to 5, with the 
consent of Lin Eng Paeng, deposited 
documents of title purporting to relate 
to all these properties. The deposit 
‘took place in Rangoon. Lin Eng Paeng 
died in or about the month of Janu- 
ary 1930, leaving as his heirs and 
legal representatives defendants Nos. 1 to 


SADHU RAM 


Defendants Nos. 1to5 were adjudicated 
insolvents in Insolvency Case No. 51 of 1931. 
In the coutse of these proceedings it was 
ascertained thit the documents purporting 
to relate tothe Rongoon properties were 
not in fact the title-deeds relating to those 
properties. It further transpired in the 
course of the Official ‘Assignee’s inquiry that 
the Mandalay property was in the posses- 
sion of defendant No. 9, who was claiming 
titleto it. In view of the attitude adopted 
by defendant No.9, the Official Assignee 
was not prepared to direct the sale of the 
Mandalay property, and the plaintiff was 
advised to file a suit to enforce the mort- 
gage which he claimed. The present suit 
is the result. The plaintiff asks for a decree 
for Rs. 14,577 against defendants Nos. 1 to 
5. He also sues for a declaration that the 
Mandalay property is mortgagee to him and 
asks. for a mortgage decree is respect there- 
of. Defendants Nos. 1 to 8 have not appear- 
ed at any stage of the proceedings and the 
real object of the suit is to enforce the mort- 
gage claimed in respect of the Mandalay 
property defendant No. Y challenges the 
right of defendants Nos. 1 to 4 to mort- 
gage the property at all and he claims 
that the property belonged to him. The 
suit directly involves the title to the land 
and in my opinion is clearly a suit 
“for land” within the meaning of cl. 10 
Letters Patent. Accordingly I hold that this 
Court has no jurisdiction to try the suit 
which must be dismissed. 


N. Suit dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 161 of 1928 
January 23, 1934 
DALIP SINGA AND ABDUL QADIR, JJ. 
JAGNAHAR SINGH AND OTHERS— 
— PLAINTIFFS AND DEFENDANT—ÅPPRLLANT 
versus ° 
SADHU RAM AND ANoTHER— 


—D£EFENDANTS=RESPONDENTS 
Custom (Punjab)—Karewa marriage between fathers 
in-law and daughter-in-law--Whether prohibited in 
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Hindu Law— Custom if can validate such marriage 


—Evidence Act (I of 1872), s. 32—Pedigree table relied 
in suit of 1864- Whether admissible under s. :2, 


_ Evidence Act, 


There is no direct prohibition in Hindu Law 
of‘ the marriage ofa father-in-law and a daughter- 
in-law, at any rate, with reference tu Shudras, and 
among the jais who must be presuitied, to be Shudras, 
such marriages are repugnant to the ideas of the 
people and in the face of this repugnancy no 
custom can validate such Karewa marriages. 
Therefore an issue of such marriage is illegitimate. 
1p. 946, col, 1.] 

A pedigree-table relied on in a suit 
of 1864 is not admissible under s 32 of the 
Evidence Act. [p. 945, col 1j 

S. C. A. from the decree of the District 
Judge, Ambala, dated October 31, 1927. . 
- Mr. Des Raj Sawhney, forthe Appellants. 

: Messrs. Chander Gupta and Fakir Chand, 
for the Respondents. 

Dalip Singh, J.—The facts of this case 
are as follows : 

One Kishan Singh had a son, Biru, who 
predeceased him. Biru left a widow, 
Musammat Rali. It is alleged that 
Kishan Singh contracted an illicit intimacy 
with Musammat Rali and subsequently 
performed a Karewa marriage with her. 
Some time after the performance of the 
Karewa, a son was born to Musammat 
Rali. At the instance of the lambardar, 
the chaukidar reported the birth as il- 
„legitimate and thereupon Musammat Rali 
‘brought a suit in the Subordinate Judge's 
Court for a declaration to the effect that the 
child wasithe son of Kishan Singh who was 
madethe sole defendant. Kishan Singh 
“confessed judgment and a decree was 
‘passed declaring the child to be the son of 
Kishan Singh. The present suit was 

‘ brought by the collateralsof Kishan Singh 
for a declaration to the effect that the child 
(Sadhu Ram) was not the legitimate son of 
Kishan Singh and the decree obtained by 
Musammat Rali should not effect their 
reversionary rights after Kishan Singh’s 
death, Kishan Singh died after filing the 
written statement, and the plaintiff applied 
forleave to amend the plaint and sue: for 
possession alleging that Musammat Rali 
had no right to succeedto the estate of 
Kishan Singh. The plaint was therefore, 
amended. : 

Musammat Rali denied that the plain- 
tiffs were Kishan Singh’s collaterals, and 
also denied the ancestral nature of the land 
left by Kishan Singh. She pleaded that 
The plaintiffs had no locus standi to sue 
in the presence of the daughter of Kishan 
Singh, one Musammat- Purni and her male 
issue-. She further pleaded that Kishan 
Singh’s recognition of Sadhu. Ram as his 
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son amounted to an appointment of an 
heir. She alleged that Karewa with her 
father-in-law was valid under custom: 
Certain issues were fixed for trial and 
the trial Court found most of the relevant 
issues ın favour of the plaintiffs and held 
that they were not entitled to immediate 
possession but only to a declaration and 
gave them a declaration to the effect that 
Sadhu Ram was not the son ®f Kishan 
Singh and was not entitled to succeed to 
him and the decree obtained by Musam- 
mat Rali wouldnot affect the plaintiff's 
reversionary rights. . 

On appeal by the minor to the learned 
District Judge he held, firstly that thè 
plaintiffs were not definitely proved to be the 
collaterals of Kishan Singh, that the property 
was ancestral except as to 12 bighas 18 bis- 
was, khasra Nos. 718, 732, 776 and 522, that 
Sadhu Ram. was the son of Kishan Singh 
because Karewa had been effected between 
Musammat Rali and Kishan Singh and, 
as Sadhu Ram was born during the 
continuance of that marriage, he must 
be presumed to be a son and, if the 
marriage was valid, a legitimate 'son of 
Kishan Singh under s. 112 of the India 
Evidence Act. On the question of the 
validity- of the marriage between Musam- 
mmat 'Rali and her father-in-law, Kishan 
Singh held that the onus should have 
been on the plaintiffs to prove that the 
marriage was invalid as there was no 
clear law to bar such a’ marriage and 
the marriage had actually - taken place. 

He refused the request of Counsel ~ for 
the plaintiffs respondents to produce fresh 
evidence in view of the. change of onus 
and held that, though the plaintiffs had 
produced some forty witnesses whom the 
Subordinate Judge had described. -as 
respectable and reliable and who had 
stated that such a marriage was invalid, 
nevertheless as there was no legal. bar to 
such a marriage and as no. instance 
had been cited of cases in which the 
offspring of similar marriages was declared 
illegitimate, therefore, the plaintiffs had 
failed to discharge the onus ‘which lay on 
them thatthe marriage between Kishan 
Singh and Musammat Rali was not a 
vaild marriage hence Sadhu Ram, defend- 
ant, was the legitimate son of Kishan 
Singh -and he therefore, accepted the 
appeal and dismissed the plaintiffs’ suit 
with costs throughout. 4 

The plaintiffs have come in second 
appeal and a certificate has beén given 
on the question of custom. The first point 


a that arises, however, in the case is whether ` 


1984 


the plaintifis have proved that they are 
the collaterals of Kishan Singh. This 
would be a question of fact ordinarily, but 
the learned District Judge held that there 
were only two facts which the plaintiffs 
could rely on as proving their conten- 
tion. One was the  pedigree-table of 
1864 which was found on record of a suit 
brought by one Kahan Singh, a descendant 
of the brotf&r- of Kheman, the alleged 
common ancestor of the parties. The 
learned District Judge held that this 
pedigree-table was inadmissible under 
s. 382 6f the Indian Evidence Act. The 
other fact was that the sons of Gulaba, 


_ the admitted ancestor of the defendants, 


> 


N 


possessed 30 bighas and 14 biswas of land 
while Punjab Singh, the ancestor of one of 
the plaintiffs, possessed 30 bighas. 15 
biswas- and Lekha Singh and Mal Singh, 
ancestors of the other plaintiffs, held 31 bighas 
9 biswas. He ‘temarked that this fact was 
curious but was not sufficient to establish 
that Kishan Singh was collaterally related 
to the plaintiffs. The learned Judge, 
however, omitted to notice besides these 
facts, that there is the evidence 
witnesses on the record; and as regatds 
the evidence ofone of them Atra plaintiff, 
I do not see why his evidence should be 
brushed aside without even a reference 
to it when there is no rebuttal whatsoever. 
The real question in dispute between the 
parties on the point of their collateral 
relationship was that the plaintiffs asserted 


that One Kheman had four sons, Gulaba- 
e of the ‘defendants, . 
and Mal Singh; Lekha Singh, and Punjab. 
Singh. The defendants denied that Gulak - 


the admitted ancestor 


was the son of Kheman. Now Atra witness 


was ng.doubt, a plaintif in the case bute is ` 


the son of Punjab Singh and under normal 
circumstances, a man may very well be 


presumed : to know his father’s name and 
the. names of his father’s brothers whether - 


they were deceased before he was born or 


not. “Atra definitely asserts that Gulaba’ 


was a brother of his father Punjab Singh. 


It is true that he may be said to be, an- 


interested. witness but he himself ‘has 
renounced the world (a statément on 
which he was not 


should be considered false. He is supported 
by the: lambardar one Lal Singh and he 
does not appear to have any interest in 
the matter though he admits that’ he cannot 
propound the pedigree-table ‘of all the 


péople in the village. It is correct thatthe ` 
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_ challenged,) and I see’ 
no reason why his evidence on this point - 
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pedigree-table relied on by the plaintiffs 
in the suit of 1864 ` is not admissible under 
s. 32 of the Indian Evidence Act. It is, 
to my mind, somewhat doubtful whether ` 
itcould not be heldto prove not, indeed, ` 
the pedigree which it propounds, but the 
fact that Kahan Singh in asserting a claim | 
to succeed, the inheritance left “by the 
father of Kheman had claimed that, Khe- ` 
man had four sons, as asserted now by the. 
plaintiffs. The point is not entirely free ` 
from doubt, however, and I would prefer 
to base. my decision on the simple 
question of believing the evidence of Atra ` 
and the lambardar. I would, therefore, 
hold that the plaintiffs are proved to be the 
collaterals of Kishan Singh. f 


The next question is as to the ancestral 
nature of the property. The learned : 
Counsel for the appellants did not contest 
the finding of the learned District Judge 
on the point. ‘The learned Counsel for the 
respondent, however, contended that none . 
ofthe property was- proved to be ances- 
tral but the question is a question of fact 
and thelearned Counsel was unable to 
show me that the question of fact involved 
any error of law on the part of the learn- 
ed District Judge such as would justify 
an interference in second appeal. It is: 
possible that‘ I might. have come to a’ 
different conclusion but that does not. 
justify interference with the finding of* 
fact in second appeàl. I would, therefore, - 
uphold the finding ofthe learned District 
Judgeon this question. 


It was not contested before us, and 
indeed’ could not be contested that the’ 
Karewa was actually performed between ` 
Kishan Singh and Musammat Rali which” 
again is a question of fact. It would follow 
therefore, thatSadhu Ram, who was born’ 
after the Karewa was the legitimate son ` 
of Kishan Singh provided the Karewa ' 
constituted a valid marriage. The only 
question therefore left is whether the: 
plaintiffs have succeeded in proving that ' 
the marriage of Musammat Rali -with her 
father-in-law was contrary to custom. ` 
Now the plaintiffs produced a mass of. 
evidence on this point consisting of persons‘ 
of the same got and caste, who asserted : 
that in their opinion and to their know- 
ledge a marriage between a  father-in- 


"law and a daughter-in-law was not valid ' 


and who further asserted that no such’ 
instance had ever been heard of by them. 

The defendant produced sixteen witnesses . 
in all. The evidence of D. Ws. Nos, 1, 2,3 - 
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and 4 amounts to hothing. They are all 
interested witnesses. The evidence of 
other witnesses contains no doubt, a state- 
ment thatsuch a marriage would be valid. 
Some of them professed to give instances 
of such marriage but on cross-examination 
showed complete ignorance on the point. 
One of them alone actually mentioned two 
instances of such a marriage. It is not 
clear why the actual participants of this 
Marriage were not produced. It is stated 
about one ofthem that the offspring of 
the marriage inherited theland and the 
mutation was enteredin hisfavour. No 
such mutation was, however, produced. 
Sofaras the other instance is concerned, 
there does not appear tor have been any 
offspring of the marriage and the ab- 
sence ofthe principals throws, to my 
mind, considerable doubt on these in- 
stances. Some of the witnesses of the 
defendant admitted that they had never 
heard of such marriages; others stated that 
none had takén place in their own village 
but had heard of such instances in sur- 
rounding villages. On crogs-examination 
again their knowledge did not appear to 
amount to anything atall. I asked the 
learned Counsel for the respondent whether 
tohis knowledge any such case had ever 
been known to himin the course of his 
practice. Neither myself nor my learned 
brother has ever come across such a 
case ourselves. The learned Counsel also 
has never ccme across such acase. There 
is no direct prohibition in Hindu Law 


of the marriage of afather-inlaw and a. 


daughter-in-law, as conceded by Counsel on 
both sides, at any rate, with reference to 
Shudras, and the parties being jats, they 
must be presumed, I take it to be Shudras, 
in view of previous rulings of the Chief 
Court: still the very fact that no such 
instance has ever occurred would tend to 
show that such marriages are repugnant 
tothe ideas of the people concerned, 
and it is difficult for me to see in the face 
of this repugnancy how any custom could 


have grown up validating such mar- 
riages. 
Bearing the above facts in mind, I 


would hold that the evidence 
plaintifis is sufficient to discharge the 
onus which lay on them to prove that 
custom did not recognise such marriages 
asvalid. I would therefore, accept the 
appeal and give the plaintiffs a déclaration 
as decreed by thetrial Court except as to 
12 bighas and 18 biswas of land khasra Nos. 


718, 732, 776 and 522. Tn the circumstances 


MPEROR Vi; BALOOH DARYAKHAN 


of the: 


149i 0 


I would leave the parties to bear their own 
costs throughout. i i 
Abdul Qadir, J.—I agree. ` 

D. i . Appeal allowed.” , 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Reference No, 20Qmf 1933 
~- . October 31, 1933 
Ferrers, J. O. AND Menta, A. J.C. 
EMPEROR—APPLIOANT 

3 - versus 

BALOCH DARYAKHAN AND OTHERS — 

; ACCUSED , . 

Criminal Procedure Code (Act V of 1818), s. 250— 
Discharge of accised—Order awarding compensation’ 
before ‘hearing complainant's explanations— Order,’ 
legality of— Complainant not successful in establishing ' 
accusation—Whether proof of, falsity of accusation—- 
Indiscreet- use of s. 250, effect of—Complainant mot, 
responsible when complaint is dificult of preof. i 

Section -250, cl. 2- Criminal Procedure Ccde 
requires the Magistrate to be satisfied that the 
accusation was, first false, .and second, either 
frivolous -or vexatious. He has then to | record his 
reasons and after that fcllows the final order. Where 
the Magistrate has given a: finding, by his order of 
discharge,-that the accusation is false and frivolous 
and vexatious- before hearing the explanation of the 
complainans and then proceeded directly to order 
compensation, such order is‘ illegal and should be. 
set aside.: The mere- fact thatthe complainant was: 
not successful in establishing his accusation in the 
Magistrate's Court is no proof that the accusation 
was false or vexatious, 

Per Mehta, A. J.C — Section “2950 is meant to serve 
as a check on propensities to rush to Court reck-) 
lessly, or to level accusations against innocent people 
knowing or having reason to believe that they are 
innocent It is, however, not to be as indiscrimina- 
tely used- as to be a check on legitimate complaints 
which may be. diificult of proof.owing .to some 
reason for which the complainant may not.be 
responsible. Indiscreet use of the provisions of s, 250 
might often deter a timid person from approaching 
the portals of law Courts for fear that if perchance 
his witnesses - turned - round or somehow did not: 
inspire confidence in the Court, the complainant may 
be mulcted in fine, Saleh v. Emperor (1), relied:on. 
[p. 947, col 2.] ee, 

Cr. Ref. from an order of the District 
Magistrate, Karachi.: = tee 

Mr. C. M. Lobo, for the Crown. a 

` Ferrers, J. C.—This is a reference made’ 
by the learned District Magistrate ‘of 
Karachi who himself was set in motion by. 
the Sub-Divisional Magistrate of Tatta. -` . ` 

The facts are these: The. First ‘Class 
Magistrate, Ghorabari, has passed an order 
under s. 250, Criminal Procedure Code,’ 
directing a complainant to pay a, compensa- 
tion of Rs. 30 to three persons against 
whom he had'brought an accusation. ‘The 


a 


<_< 


‘a 


a 


~ 


Pal 


complainant had a cow stolen from his cow-' F 


ot 
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pen one nightin January last. Ho called 
trackers and with their help he traced the 
cow-to the house of one Haroon. After 
some. discussion Haroon undertook ‘to 
restore the cow in return for black-mail 
which was fixed at Rs. 10. A few days 
later the cow was returned to ihe complain- 
‘ant. The complainant then took proceed- 
ings in the Court of the First Class Magis- 
‘trate. 'He-called as witnesses the’ party 
who had gone with him and who had helped 
him in-théf@racking. For some reason all 
these witnesses turned against the ccm- 
plainant. The case altogether broke down. 
It is very probable that in discharg- 
ing the accused the Magistrate on this 
state of the record was well within 
his rights, but in what he then proceeded 
to.do, we think, he went altogether wrong. 
He says at the end of his judgment: 

“I find the case against the accused false and 
vexatious and call upon the complainant to show 
causo way he should not be made to pay compensa- 
ion Soyo wore 
` A definite finding at this stage is pre- 
mature.’ The law says that if after discharg- 
ing the accused the Magistrate is of the 
opinion that the accusation was false and 
either -frivolous or vexatious he may then 
call upon the complainant to show cause. 
Until he has heard that cause shuwn. he 
should “not commit himself to the definite 
assertion that thé case against the accused 
was false and vexatious. The proceedings 
then ‘took this course. The complainant 
appeared and said: ` 
. “My complaint is true, I have nothing more to say, 
1 shall abide by the Oourt's order.” Ai 


On this the learned Magistrate says: i 
“No cause is shown by the complainant. Accord- 
ingly, 1 order that the complainant do pay compensa- 
lon. . 7. “rg : i 
“This: is a very inadequate ‘compliance 
with. the Criminal: Procedure Code. Sec- 
tion 250, cl. 2, requires the Magistrate to 
be satisfied that the accusation was, first 
false, and, secorid, either frivolous or vexa- 
tious. “He ‘has then to record his reasons 
and after that follows the final order. Now; 
in this’ case the Magistrate had already 
done that which he should not have at- 
tempted to do until he had heard the 
explanation of the complainant. He had 
already made up his mind that the accusa- 
tion ‘was both false and vexatious. He has 
not attempted to record his, reasons and he 
has proceeded directly -to ‘his -order of com- 
pensation. Now, it appears to us that the 
learned District Magistraté is well justi- 
fied in- saying that this proceeding is 
‘manifestly unjust. It.is true that the com- 
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plainant was not successful in establish- 
ing his accusation in the Magistrate's 
Court. But this is as much as it is safe 
to say. There is certainly no proof what- 
ever that the accusation was false. On the 
contrary there is the fact that the cow’ was 
stolen and that it was afterwards recovered. 

The witnesses have undoubtedly not 
supported the party by whom they were call- 
ed, but forthat they had their own reatons, 
It is certainly not safe for the Magisirate 
to say that he was satisfied that the ac- 
cusation was false and still less to say it 
was vexatious. We agree with the learn- 
ed Sub-Divisional Magistrate who originat- 
ed this reference and with the learned 
District Magistrate by whom it was trans- 
mitted to us. We allow the reference 
and revoke the order for the payment of 
compensation. The compensation, if paid, 


‘to be refunded. ` ; 


Mehta, A. J.C.-I wish to add only 
My-views on the subject of 
resorting to s. 200, Criminal Procedure 
Code, have been given in the decision of 
this Court reported in Saleh v. Emperor 
(1). It is nodoubt a very salutary pro- 
vision of law that isembodied in s. 250. ‘It 
is meant to serve as a check on propensities 
to rush to Court recklessly, or to level accusa- 
tions against innocent people knowing or 
having reason to believe that they are 
innocent. It is however not to be so indis- 
criminately used asto be a check on legi- 
timate complaimt3 which may be difficult 
of proof owing lo some reason for which 
the complainant may not be responsible. 
Indiscreet use of the provisions ofs. 250 
might often deter a timid person from 
approaching the portals of law Courts 
for fear that if perchance his witnesses 
turned’round or somehow did not inspire 
confidence in the Court, the complainant 
may be mulcted in fine. In the present 
case I am satisfied that the learned Magis- 
trate who ordered compensation was not 
justified in doing so, because the complaint 
had not been demonstrably proved to be 
false. There were good reasons for dicharg- 
ing the accused; but when it was thought 
to be a fit casein which the complainant 
might -be ordered to pay compensation ‘to 
the accused, the tables were turned. It 
had then to be affirmatively proved that 
the complainant knew or had good reason 
to believe that the complaint that he had 
brought was false. As that has not been 

e 

(1) 138 Ind. Cas 635; A IR 1932 Sind 158; (1932) 


Or. Oas. 692; 33 Or. L J844; 265 L R 299; Ind, 
Rul, (1932) Sind 85. ; a 
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established, Í agree in the order proposed 
by the learned Judicial Commissioner that 
the order for compensation should .be set 
aside and the compensation, if paid, be 
refunded. 


N. Order set aside. 


LAHORE HIGH COURT 
Civil Appeal No. 11:5 of 1933 
December 15, 1933 
_ _DALIP SINGH AND MONROE, JJ. 
KIRAT SINGH—DEFENDANT— 
APPELLANT 
VETSUS 
Bhai KALU SINGH— 
PLAINTIPF— RESPONDENT 
. Landlord and tenant—Lease for fixed term—Tenant 
holding over —Tenant, if trespasser—Clause in lease 
deed providing for damages on continuance— Whether 
enables relationship of landlord and tenant to 
continue—Civil Procedure Code ‘Act V of 1908), O. XL, 
r,1—Order that Reciever should be appointed but no 
person named as Receiver —Appealability of. 

Where the lease is for a fixed term and the tenant 
holds over, the tenant is a trespasser. The mere 
fact that there is a clause in the lease deed provid- 
ing for damages by way of enhanced rent for use 
and occupation does not mean that the relationship 
of landlord and tenant continues in such a case 

Obiter.—An order only deciding that a Receiver 
should be appointed but not naming any person as 
Receiver so appointed is appealable. Budhwanti v. 
Bishen Kaur (1), and Raghbir Singh Jaswant Singh 
v. Narinjan Singh (2), relied on. 


Appeal from an orderof the Senior Sub- 
Judge, Gujrat, dated June 26, 1933. 

Mr. S. L. Puri for Mr. M, L. Puri, for the 
Appellant. 

Dr. Nand Lal, for the Respondent. 

Dalip Singh, J.— The plaintiffs in this 
case brought a suit for possession by eject- 
ment and for rent against the defend- 
ants. Admittedly the plaintiffs owned 
9-16th share along with defendants, who 
owned 7-16th of an oil factory. On October 
26, 1931, the plaintiffs leased their share 
to the defendants for one year for Rs. 3,200 
rent. It was provided that if the defend- 
ants held over they should be liable to pay 
Rs. 6,000, On June 6, 1932, the present suit 
was brought for rent from October 26, 
1931, to June 6, 1933, It was alleged 
that the defendants had not paid any of the 
rent due under the terms of the lease and 
the plaintiffs asked for their ejectment from 
the 9-16th share. The plaintiffs also put 
in an application under O. XL, r. 1, Civil 
Procedure Code, for the appointment of a 
Receiver for the factory. The defendants 
admitted that they had paid no rent, they 
admitted the shares in the factory alleged 
by the plaintiffs in their-plaint, but they 
objected to the appointment of a Receiver 
on various grounds, the main one being 
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that they had collected a large amount of 
stock for the purpose of working the factory. 
The learned Judge held a Receiver should be 
appointed for the plaintiff's sharein the oil 
factory and pointed out that it was unnecess- 
ary to decide what stock, if any, was lying in 
the factory belonging to the defendants, 
because if the- defendants so choose they 
could remove the stock and if they did not 
remove the stock, the Receiver and the de- 
fendants would work the fac@ry in con- 
junction and the Receiver would allow for 
the estimated value of the stock as well as 
keep an account of the income and ex- 
penditure; the profits accruing to the extent 
of the share of the plaintifis would be put by 
the Receiver into a reliable bank and the 
account should be submitted fortnightly by 
the Receiver to the Court. 

The defendants have come in appeal 
and the learned Judge who heard the case 
referred the maiter to a Division Bench 
because of a clear conflict of rulings on 
the question whether, where an order of 
Court only decides that a Receiver should 
be appointed, but does not name any 
person as the Receiver so appointed, -an 
appeal lies or not. f 

It is unnecessary for us to decide this 
point. There is a conflict of rulings, but, 
as at present advised, 1 see no reason 
to depart from the practice of this Court as 
held in Budhwanti v. Bishen Kaur (1) and 
Raghbir Singh Jaswant Singh v Narinjan 
Singh (2). I must not, however, be taken 
as expressing ‘any final opinion as the 
appéal-has been heard on the merits and 
on the merits I am definitely of opinion 
that -ihe appellants could not hope to 
succeed. Itis urged first of all that the 
relationship between the parties is that of 
landlord and tenant, but where the lease 
is for a fixed-term and the tenant holds 
over the tenant is a trespasser. The mere 
fact that there is a clause in the lease 
deed providing for damages by way of 
enhanced rent for use and occupation does 
not mean thatthe relationship of landlord 
and tenant continúes in such a case, 
Secondly, it is contended that a Receiver 
has been appointed to the business of the 
factory in which the plaintiffs have no 
share, but the Receiver has not -been ap- 
pointed to the business of the factory at 
all. The Receiver has been: appointed to 
the admitted share of the plaintiff in the 
property, namely the oil factory, and it is 
for the defendants to choose whether they 
-(1)59 P L R 1902; 73 P-R190?. . : ` E 
(2) 72 Ind. Cas. 569; A I R 1923 Lah, 48, 
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tion with the Receiver or whether they do 
not so choose. In any case, I fail to see 
how they have a right to say that they 
shall use.the property of the plaintiffs of 
which they are wrongfully in possession 
now: ~ 
In the circumstances, therefore, I would 
dismiss the appeal with costs. 
Monroe@).—I agree. ` 

“Ne. Appeal dismissed, 


ALLAHABAD HIGH COURT 
Miscellaneous Revision Application No, 302 
: ‘ of 1933 
4 . November 15, 1933 
_ NIAMATULLAH, J. | 
“Babu. SANWAL DAS—Appatiant 
i - versus 
SITA RAM AND ANOTHER —RESPONDENTS 
Civil Procedure Code (Act V of 1908 ,s, 152—Lam- 
bardari haq and village expenses--Sums awarded by 
High Couit in conformity with figures of trial Court 
—Amount not impugned in argument of second ap- 
peal— Application for amendment of decree~Main- 
tainability of. ~, : 
Where the High Court awarded-by way of lam- 
bardari haq and village expenses, sums as found 
by the trial Court, whose figures were not impugn- 
ed- in course of the argument in second appeal and 

a the party applied for amendment of the decree: 

Held, that it was not open to him to raise these 
questions byan application for amendment of decree 
on the ostensible ground thatit was not in confor- 
mity with the judgment 

Mr: Shiva Prasad Sinha for Mr. Shambhu 
Prasad, for the Appellant. 

“Mr. Harnandan Prasad, for the Respond- 
ents. - 

Order.—This is an application for 
amendment of a decree. I have carefully 
examined the judgment in pursuance of 
which ‘the decree has been prepared. It 
is strictly in accordance, with the judg- 
ment. The applicant's grievance is that 
haq -lambardari allowed by the judgment 
of: this Court works out at 2 per cent. in- 
stead of five per cent. and that the village 

expenses likewise work out at 3 percent.; 
in other words, his case is that “lambar- 
dari haq? and village expenses should have 
been awarded at ahigher rate. The sums 
awarded by this Court are those found 
under these heads by the trial Court, 
whose. figures were not impugned in course 
of the argument in second appeal. It is 
possible that if it had been brought to 
my notice that the amount cf “lambardari 
haq’ and village expenses found by the 
trial- Court were .at the rates mentioned 

, above, I would have enhanced them, but 

“ mo such question was raised. It is not 
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open to the applicant to raise these ques“ 
tions by an application for amendment of 
decree on the ostensible ground that it is 
notin conformity with the judgment. The 
application is dismissed with costs. 

N. Application dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 615 of 1932 
November 17, 1933 
Bains, J. 
JHANDU LAL AND OTHERS—ÅPPELLANTS 
versus 


MUNSHI RAM AND OTHERS— RESPONDENTS 
Easements Act (V of 1882), ss. 10, 24—Mortgagee 


in possession -Mortgagor, whether can create 
easement without morigagee's consent—S, ‘4, illus, 
(d)\—Dominant owner—Deviation from the original 


road to the one on the adjoining land—When reasonable 
~-Hasement of necessity — When can be claimed 

A mortgagor has no right to create any easement on 
the mortgaged land to the detriment of the mort- 
gagees-without their consent Bhagwan v. Bunyadi 
Khanum (1),relied on. 

Reading the illus. (7) of e, 24, Easements Actalong 
with the section, it seems clear that the dominant owner 
is only entitled to deviate from the original way and 
pass over the adjoining land of the servient owner 
to such extent as may be really necessary to secure 
the full enjoyment of the easement. Where the 
original way is blocked only in its northern portion, 
there is no justification for any deviation in the 
southern portion at a distance of over hundred feet from 
the original way. Such a diversion can hardly be 
considered to be ‘reasonable’. 

The mere fact that a road is not sufficiently wide 
for carts to pass over cannot entitle a person who has 
to pass along it to claim an easement of necessity, 

S. C. A. from the decree of the District 
Judge, Ambala, dated February 3, 1932, 

Lala Badri Das, for the Appellants. 

Mr. Mehr Chand Sud, for the Respond- 
ents. 

Judgment.—The plaintiffs sued for an 
injunction restraining the defendants from 
preventing them from using the land A C 
E FE BD shown in the plan attached to the 
plaint over which they claimed a right of 
way. The trial Court dismissed the suit, 
but the learned District Judge having dec- 
reed it on appeal, defendants have pre- 
ferred a second appeal. 

It is admitted that the land in question 
was not used as a way by the plaintiffs till 
1911. Till then another way towards the 
east is said to have been in use, but that 
way having been blocked owing to the sale 
of some land by Harnam Singh (ancestor of 
defendants Nos. 7 to 12) to the Municipal 
Committee and ths construction of a Police 
post, the plaintiffs commenced using the 
way now in dispute. Thesuit was institut- 
ed in 1930 and itis not disputed that the 
conditions necessary for acquisition of a 
right of easement by prescription have not 
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been fulfilled in respect of this way. The 
learned District Judge has, however, held 
that the plaintiff had been permitted by 
Harnam Singh's sons to use the land in 
question as away instead of the old way 
which had become blocked. This was, how- 
ever, not the case of the plaintiffs. 
The plaint merely avers that the 
plaintiffs started using the way now in dis- 
pute from 1911, and to the same effect was 
the statement of plaintiff No. 1 in the 
witness box. Moreover, it appears that the 
land was in possession of mortgagees and 
the sons of Harnam Singh had no right to 
create any easement thereon to the detri- 
ment of the mortgagees without their con- 
‘sent, cf: Bhagwan v. Bunyadi Khanum (1). 
It seems to me, therefore, that the plaintiffs’ 
claim cannot be sustained on this basis. 

In the trial Court the plaintiffs had ap- 
parently relied on the principle of s. 24 of 
the Indian Easements Act and the same 
was relied on before ‘me also, - That section 
runs as follows: oo 

“The dominant owner is entitled, as against the 
s2tvient owner, to do all acts necessary to secure the 
fall enjoyment of the easement; but such acts must be 
done at such time and in such manner as, without 
detriment to the dominant owner, to cause the ser- 
vient owner as little inconvenience as possible and 
the.dominant owner must repair, as far as practicable, 
the damage (if any) caused by the act to the servient 
heritage.” 

Illustration (d) to the -section which was 
particularly relied on is as follows: 

“A, an owner of a certain field, has a right of way 
over B’s land. B renders the way impassable. A 
may deyiate from the way and pass over the adjoining 
land of'B, provided that the deviation is reasonable.” 


Reading the illustration along with the 
section, it seems clear that the dominant 
owner is only entitled to deviate from the 
original way and pass over the adjoining 
land of the servient owner to such extent 
as may be really necessary to secure the 
full enjoyment of the easement. In the 
present instance the original way is said 
to have been blocked only in its northern 
portion. There was no justification for any 
deviation in the southern portion which runs 
parallel to the portion D of the disputed 
way (see plan Ex. O. W.1). The disputed 
way is, moreover, at a distance of over 
hundred feet from the original way and such 
a diversion can hardly be considered to be 
‘reasonable.’ Again, so far as the northern 
portion of the original road is concerned, 
aven if a Police post was constructed, it 
dces not appear why a diversion could not 
be made through the adjoining land. The 
plaintifis have thus failed to prove that 


(1) 85 P R 1902, 
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of they were justified in the circumstances 
of the case in claiming a diversion ‘over the 
land in dispute as of right on the principle 
of s. 24 of the Indian Easements Act. -In 
my Opinion the plaintiffs’ claim could only 
have been supported if they had a right of 


jn 


easement over the disputed land, from _.- 


the original owner with: the consent- ` of 
the mortgagees who were in_ possession. 
But this was neither alleged n® proved. . 

16 was urged in the end-that the plaintiffs 
can claim at any rate an easement of ne- 
cessity, but the trial Court has found that 
there is another way available for access 
to the plaintiffs’ land, though it is a longer 
one. The mere fact that'it is not sufficient- 
ly wide for carts to pass over, cannot, in 
my opinion, entitle plaintiffs to claim any 
easement of necessity. __ ` 

I accordingly accept the 
miss the plaintiffs’ 
out. 

D, 


appeal and dis- 
suit with costs through- 


. Appeal allowed. 


. _ ALLAHABAD HIGH COURT - 

Civil Revision Application No. 202.0f-1933 
December 12, 1933 - 
MUKBRJI AND IQBAL AHMAD, Jd. - | 
JAGESHAR PRASAD—APPLICANT 
i versus ` opra 
Musammat JANKI AND ANOTARR— OPPOSITE 
PARTIES 

Civil Procedure Code iAct V of 1908), 0. XXI, 
rr. 43,52, 122 (added by Allahabad High Court)— 
Attachment of property—Property handed over to 
Amin—Amin handing over property to Supurd-dar— 
Custody of property, in: whom. rests- Supvrd-dar, if 
becomes a public officer. 

When property aitacted either before judgment or 
in execution is made over to the amin, under Q 
XXIV, r.4. ofthe Civil Procedure Code, it is the 
amın who is primarily responsible for the safe 
custody of movable property attached by him, The 
amin is permitted by r. 122, O XXI, Civil Pro- 
cedure Code (added by Allahabad High Court) 
to hand over the property to :a custodian or 
supurd dar It is true that when a proper custodian 
-has been selected by the amin, the amin's responsi- 
bility for the goods ceases. -But this does not mean 
that the supurd-dar becomes a public officer within ~ 
the meaning of O XXI, r. 52, Oivil Procedure Code 
and that any fresh order ofattachment should be 
communicated to him and notto the amin | 

C. R. Ap. from an order of the Session and 
Sub-Judge, Cawnpore, dated December 3, 
1931. 4 i i 


Mr. S. N. Verma, for the Applicant. . 

. Mr. I. B: Banerji, for the Opposite 
parties. : 
Judgment.—This is an application ‘to re- 
vise an order of the learned. Subordinate 
Judge’ of Cawnporé, dated: December 3,. 
1932,- by which he called upon the: sup-, 
urd-dar to hand over a motor car, which 
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had been attached and handed over to him 
for safe custody. It appears that the 
Motor car was. attached before judgment 
in a Small Cause Court Suit No. 1663 of 
1931, situated at Cawnpore. The plaintiff 
in .this case was one Lachmi Narain and 
the judgment-debtor was Kishan Narain. 

» The opposite party, Musammat Janki’s 
husband, obtained a decree in suit No. 
1024 of 1927 in the Court of the Munsif of 
Deoria agMnst Kishan Narain. The decree 
was transferred to the Munsif's Court 
at Cawnpore, and an application was made 
for its execution. In execution of that 
decree: a warrant of altachment was is- 
sued against the same motor. car which 
had been attached in the Small Cause 
Court . Suit No. 1653, mentioned above, 
The warrant for attachment mentioned 
that the property sought to be attached 
had already been attached in the suit 
‘already mentioned in the Court of the 
Small Cause Court Judge. When the 
motor car was attached in the. Small 
Cause Court suit, the Amin handed it over 
to the applicant, Jageshar Prasad, and 
took a Supurdnama from him. Wh-n an 
‘attachment order was issued in execution 
of Musammat Janki’s decree, the Amin 
returned the warrant with the endorse- 
ment that he had effected an attachment 
-and that, as the property had already been 
handed over to a Supurd-dar, it was not 
prea to hand it over again to a Supurd- 

ar. ie ; 


It appears that the decree that was 


passed in Lachmi Narain's suit was satis- 


fied, and we are told that Jageshar Pra- 
sad honestly and at the instance of. Lachi 
‘Narain handed over the motor car to 
> Kishan Narain, the judgment-debtor. When 
in execution of Musammat Janki's: decree 
it was sought to sell the motor car, it was 
not forthcoming. Thereupon the learned 
- Subordinate Judge gave Jageshar Prasad 
two weeks’ time to produce the motor car. 
“As we have said, it is against this order 
‘that this application in revision has been 
filed. It is urged before us that Jageshar 
Prasad had no notice of the fresh ‘attach- 
‘ment under decree No. 102+ of 1927 pass- 
ed by the Munsif's Court at Deoria, that 
he ought to have been: informed of this 
attachment and that, therefore, he.is not 
"liable to hand it over to the Court at the 
instance of Musammat Janki. ae 

-. Some. argument was based on the sup- 
. , posed belief that no information of attach- 
ment had been given to the Small Cause 
- -Court Judge at Cawnpore, by the Munsif 
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at Cawnpore who was executing Musammat 
Janki’s decree. It has been found that 
such an intimation was given. Now the 
question which we have to decide is whe- 
ther Jageshar Prasad’s duty ended on the 
decree of ‘Lachmi Narain being satisfied 
or that he was bound to hold the pro- 
perty till the Amin asked for it or till 
the Amin directed him to hand it over to 
Kishan Narain, the judgment-debtor. 

The attachment in the case of Musani- 
mat Janki was made under r. 52, O. KAL, 
Civil Procedure Code. The Judge, Small 
Cause Court, had the property in his 
custody, and he was given an intimation 
of that fact. The same Amin, who had 
attached the property in the suit before 
the Judge, Small Cause Court, made an 
endorsement to the effect that the motor 
car had been re-attached in execution of 
There is no 
flaw in the attachment. The contention 
of Jageshar Prasad, the applicant, that 
he ought to have been given information 
that the motor car had been re-attached, 
has no basis in law. Jageshar Prasad 
took the property from the Amin, and it 
was to the Amin to whom he should 
have handed it over. Under O. XXIV, 
r. 43 of the Civil Procedure Code, it is 


‘tthe Amin who is primarily responsible for 


the safe custody of movable property at- 
tached by him. The Amin is permitted 
by r. 122, O. XXI, Civil Procedure Oode, 
to hand over the property to a custodian 
or Supurd-dar. It is true that when a 
proper custodian has been selected by the 
Amin, the Amin’s responsibility for the 
goods ceases but this does not mean that 
the Supurd-dar becomes a public officer 
within the meaning of O. XXI, r. 92, 
Civil Procedure Code, and that any fresh 
order of attachment should be communicat- 
ed to him and not to the Amin. 

We think that the order of the learned 
Subordinate Judge was right and that the 
application should be dismissed. We ac- 
cordingly dismiss the application with 
costs. 


X Application dismissed. 
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LAHORE HIGH COURT. 
Civil Revision Petition No. 7] of 1932. 
WE July 8, 1932. i 
JAI LAL, J. 
DURGA DAS alias DURGA SAHAI~ 
PLAINTIFF - PETITIONE 
versus 
GURDAS AND OTHERS— Drrenpants— 
RESFONDENTS 
” Pensions Act (XXIII of 1871), s.6—Certificate of 
Ccllector—Necessity of- fresh certificate for fresh 
suit. 

Under s. 6 of the Pensions Act, a certificate from 
the Collector is necessary for every caseto be tried 
by the Civil Court. 

Where the predecessors-in-interest of the plaintiff 
had obtained the certificate and instituted a suit 
against the defendant's father and obtained a dec- 
Tee: 

Held, that the certificate was not sufficient for a 
suit in 1931, after there had beena novation of the 
grant in the defendant's favour. Krishnaji v. Anant 
(2), distinguished. : 

Petition for revision of the decree of the 
Senior 
Sargodha, dated the 29th October 

1931, affirming that of the Subordinate 
Judge, Fourth Class, Bhera, District 
Shahpur, dated the 5th June, 1931. 

Messrs. Nanak Chand and Amar Nath 
Chona, for the Petitioner, 

Mr. Vishnu Datt, for the Respondents. 
>- Judgment. -The suit is for recovery 
of the plaintiff's share in a muafi granted 
by the Government to the defendant 
Gurdas, who is, according to the plaintiff, 
thé nominal holder of the muafi, the plaintiff 
being entitled to get a share out of it. It 
has been dismissed by the Courts below 
on the ground that itis incompetent in the 
absence ofa certificate by the Collector 
under s.6 of the Pensions Act, XXIII of 
1871 and the plaintiff has presented this 
petition for revision. 

A preliminary objection has been raised 
that the petition is not competent because 
a second appeal lay from the decree of the 
lower Appellate Court, and reliance is 
placed on Hussain Khan v. Saadat Khan 
(1). The learned Counsel for the petitioner, 
however, is not in a position to argue this 
point and I have, therefore, refrained from 
deciding it and also because in my opin- 
ion this petition must fail on the merits. 

The case has been argued on the assump- 
tion that the suit is covered by the pro- 
visions of the Pensions Act, 1871. It is 
contended that no certificate is necessary 
because in the year 1883 the plaintiff or 

“his predecessors-in-interest obtained a 


certificate from the Collector and instituted 
LA) 2 PR, 1900, 


DURGA DAS V. GURDAS 


Subordinate Judge, Shahpur, at. 


149.1 0 
a suit against the predecessors-in-interest 
of the defendants, which was decreed. It 
is, therefore, urged that that certificate is 
sufficient to enable the plaintiff to main- 
tain the present suit. Thesuit was institut- 
edin 1931. Reliance in support of this 
contention is placed on Krishnaji v. Anant 
(2s. That case, however, -is clearly dis- 
tinguishable from the facts of this case. 
In that case a certificate was granted -by 
the Collector to the plaintiff $ institute 
a suit in respect of the amount duetohim 
in respect of .a certain number of years 
and it appears that at the time: of the 
institution of the suit there. was due to the 
plaintiff some amount for one subsequent 
year also and the plaintiff included the 
claim in respect of that year also in 
the same claim in which he claimed the 
amountin respect of the years which had 
been specifically mentioned in the certi- 
ficate granted by the Collector. The learn- 
ed Judges held that whereas that right of 
the plaintiff to institute a suit had . been 
recognised, he had a right to include the 
claim in respect ofthe year not mentioned 
in the certificatein the claim or the suit 
instituted on the authority’ of that certifi- 
cate. In the present case the plaintiff had 
instituted a suit on the basis of the certifi- 
cate, the certificate therefore, ceased to 
have any force afier the decision of the suit. 
Moreover,as I have already stated, Gurdas the 
defendant in the present case, isnot the same 
person against whom the “previous permis- 
sion was grauted though he is the son 
of that person. There his been a novation 
of a grant in his favour and different .con- 
sideration may weigh with the Collector 
in granting or refusing permission 
to institute a suit against him. The 
phraseology ofs. 6 of the Pensions Act 
makes it clear that for every case to be. 
tried by the civil Court á certificate from 
the Collector must.be obtained. 

The view of the Courts below, therefore, 
is correct on the merits andI dismiss this 
petition with costs. < 


A. Petition dismissed, ~ 
(2) 28 B. 24. : 
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2 2 „MADRAS HIGH COURT -: 
- Second. Civil Appeal No. 1370 of 1929 
: February 8, 1934 

2 MENKATASUBBA Rao, J. 

SIVAKAMI AMMAL—DzrEnpant— 
BS ee og APPELLANT 

Pir versus 4 

KOOLYANDI CHETTIAR AND OTHERS— 
a PLAINTIFFS — RESPONDENTS 

Evidence Act (I of 1872), s. 112—Marriage in 1897 
—Wife desing and living with. paramour in 
adjacent village three months after marriage—No 
access with husband—Son born in 1901—Legitimacy, 
presumption : 

The effect ofs. 112is this: where a child is born 
in‘ lawful wedlock, sexual intercourse is presumed 
to have taken place between the husband and the 
wife unless the contrary is shown. But’ when once 
access of, or intercourse by, the husband is proved, no 
evidence will be allowed to show that the child is not 
the childof the husband,that is to say, the presumption 
to be drawn becomes an irrebuttable one, the Gourt has 
in'each case to weigh the evidence and answer the 
question : Has that ‘presumption been rebutted by 

roper evidence that such access did not taka place 
between the hushand and the wife at the time when 
the child must have been .conceived, as: by the laws 
of‘ nature is necessary for the man to be, in fact, 
the father of the child ? This is essentially a ques- 
tion of fact and must be dealt with as any other 
question of fact is, Mayandi Asari v. Sami Asari (1), 
followed. The Aylesford Peerage Case 19), Hithering- 
ton v. Hitherington (3) and Morris v. Davies (A), 
referred to. ` 

The marriage’ took place in’ 1897. Three months 
after the wife deserted and lived witha paramour 
near her husband's village. It: was shownthat all 


through’she had been living with her paramour and 


there had been no access with her husband ; 

Held, that in the circumstances, the presumption 
as: tothe legitimacy of a son born in J¥(1. was 
rebutted, 


8. C. A. against the decree of the Court 
of the District Judge of ‘innevelly’ in 
4. S. No. 247 of 1927 preferred against that 
of the Court. of the Subordinate Judge 
of Tuticorin, in O.S. No. 40 of 1925. f 

Messrs. C. A. Seshagiri Sasiri and V, 
Ratna Mudaliar for the Appellant. ' 

Mr. K., R. Gupta for Mr. 5, Ranganadha 
Aiyar and Mr. P. ‘N. Marthandam Pillai, 
forthe Respondent. f 5 
: Judgment. —This appeal raises the 
question ofthe paternity of the’ plaintiff. 
He claims to be the legitimate son of the 
first ‘defendant .and impeaches the aliena- 
tions made by him in favour ‘of defend- 
ants Nos.3to 9. The second defendant, 
the plaintiff's mother, was legally married 
tothe Ist about 30 years previous to the 
suit; but within three months of the 
marriage the wife leftthe husband and 
lived ina village called Chintamani near 
her husband's village, with a paramour 
Kuttalam Chetty. The evidence is, that she 
has allthrough been living with this 


SIVAKAME AMMAL Ù. KOOLYANDI OBETTIAR 


‘of oral 


953 


paramotir and that there ‘has been ‘no 
kind of access between the’ husband and 


the wife. The plaintiffon the date of the 
suit, was 26 years old: and ,the first 
defendant repudiated the plaintiff's 


legitimacy. not only in the suit but also 
in his will executed by him during the 
pendency of the action. The trial Court 
after carefully considering the evidence, 
hascome tothe conclusion that ,the :pre- 
sumption under s. 112 of the Indian 
‘Evidence Act in favourof ‘the plaintiff's 
legitimacy has been clearly rebutted. 
Besides fully dealing with the large body 
evidence, the learned Munsif 
Tefers to. two important documents: 
Exhibit Vis an. extract from the birth 
register of Chintamani village relating to 
the plaintiff--there his mother’s name is 
given as the second defendant and no 
reference is made to his paternity. Again 
Ex. XVII is an extract from the death 
register relating tothe same village and 
that shows thatthe second defendant lost a 
male child born to her. The first defendant 
married a second wife and had by her two 
daughters, defendants Nos.. 10 and 11. 
The learned District Judge though he 
differs in his conclusion from the Münsif, 
does not differ from him as ‘regards the 
effect of the evidence. Referring to the 
evidence of D. W. No. 2 this is what the 
learned Judge says:— 

“His statement that the second defendant: never 
lived with her husband all these 20 or 34 years 
except for 3 months following marriage may be per- 


fectly true and yet the first. defendant may have 
been the father of the plaintiff,” = : 

The observation of the learned Judge in 
regard to D. W. No.’*8 may also be 
quoted:— : j 

‘It may generally be true that after the second 
defendant came to live in Chintamami the first 
defendant wis not going to her and she, was not 
visiting the first defendant. But from this it could 
not be said thatthe husband and wife had no 
access to each other at the beginning of i901." 

To make clear the reference to the year 
1901 in the above passage, I may state 
that the first defendant married the 
second about 1897, that the wife deserted 
the husband in: three months- thereafter 
and that the plaintiff was born in October, 
1901. -Imay extract another very impor- 
tant passage from the’ learned Judge's 
judgment.— TOE: ' 

“As l'have stated before assuming every. word of 
what the witnesses have said is true, the result goes 
no further ,than raisiug, a strong suspicion andə 
perhaps even a „probability -`that the -plaintif is 
not the son of the first defendant. But this is not 


enough tonegative the presumption that arises 
in hiş favour unders.112 of the Evidence Act... 
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They were living in neighbouring villagas .... 
Opportunities for intercourse betweenthe first 
defendant and second defendant there were in 
“abundance.” S É 
In acase decided by a Bench-of this 
Court Mayandi Asari v,Sami Asari (1) the 
‘Subordinate Judge on facts more or less 
identical came to a .conclusion similar to 
‘what has been reached:by the present Dis- 
trict Judge. lt was there pointed out by 
-the learned Judges that the lower Court 
‘misunderstood the scope and effect of s. 112. 
In that case what happened was this: 
“The lower Court found that.the eleventh 
defendant had been long living apart from 
her husband that in fact:she was living 
with some paramour. at Melur, but held 
‘that as Melur isonly nine miles - from 
Karuppannan's village, Porusuppatti’ and 
“as Karuppannan used occasionally to goto 
‘Melur to buy. cattle in the market it cannot 
be said that he had no opportunity of 
access to her at the time of the plaintiff's 
- conception.” The observations of. the 
ləarned Judges are well worth quoting 
in extenso: — = 
“Itis plain thats.112lays a heavy burden on 
the contesting defendants, the burden of proving 
‘or ‘showing’ non-access but such proof is not 
different from any other speciesof proof. under 
the Evidence Act, namely, ‘whenafter considering 
the matters before it the Court either believes 
„that there was non-access, or ‘considers its existence 
so probable that a prudent men ought in the 
circumstances’ of the particular case to act upon 
the supposition that it exists’ (s: 3 of the Evidence 
Act). 16 isnotnecessary, infact itis not possible 
in most cases,fora party to prove a negative by 
positive evidence, and the 
jower Court. comes very nearly to insisting on 
positive proofof a negative. rutting the most 
Teasonable interpretation on the lower Court's 
proposition, it amounts tc this: that son-access 
cannot be proved solong asthe parties are within 
reasonable distance ofeach other, unless there is the 
evidence ofawitness available’ who can account 
for every minute of the parties’ time which is of 
course practically impossible. It is the more necess- 
ary notto interpret s. 112 in such an unreasonable 
‘fashion, in this country because here among the 
majority of Hindu, a valid marriage once contracted, 
cannot be dissolved and therefore ‘continues’ until 
the ‘death , of one party toit. In the circumstances 
of this:cage we have no hesitation in holding that 
the lower Court's view that the legal burden has 
not been discharged is wrong.” , Ka, 
“ The effect of s. 112 isin, my view, this. 
There is a presumption and a very strong 
one though a rebuttable one that a child 
bornin lawful wedlock- is the legitimate 
child of its mother’s husband. The same 
presumption is also stated somewhat 
differently: during coverture access of the 
“ husband shall:.be presumed unless the 
(1) 135 Ind. Cas, 580; 61M L J 874; 34 L W 884; 


(1931) M W N 127s; A 1 R 1932 Mad. 44; Ind. Rul, 
(1932) Mad, 164; 55 M 292, 
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contrary’ be shown (Blackstone) in other 
words 
“Where a child 1s born in lawful wedlock, sexual 


intercourse is presumed to have taken place between 
the husband and the, wife.” ` 


or in- 


But when once access of, o 
tercourse by thè husband is proved, 
no evidence will be allowed to. show 


that the child is not the child of the 
husband, that isto say the presumption 
to be drawn becomes an  igrebuttable 
one. ae 
The English cases show by way of 
illustration what the kind of evidenceis 
that is required to rebut the very strong 
presumption oflegitimacy (The Aylisford 
Peerage Case (2) there although the husband 
and the wife during the critical period 
when the child must have been conceived 
were living at different houses though 
in the samecity the Court held that the 
facts proved sufficiently rebutted the pre- 
sumption of legitimacy. Imay also refer 
to Hitherington v. Hitherington (3) where 
the Court went so far as to say that the 
presumption by reason of certain facts 
‘became reversed. Thenagain in Marris 


.v. Davies (4) the husband and the wife lived 


within such distance as afforded them’ op- 
portunities of sexual intercourse. It, was 
held by the House of Lords that the presum- 
tion in favour of the legitimacy was 
rebutted by reason of the facts there 
established. I have already referred to a 
judgment of a Bench of this Court in 
Mayandi Asari v. Sami Asari (1). There is 
undoubtedly as I have said a presumption 
in favour of the legitimacy of a child 
born in lawful wedlock but the Court has 
in each case to weigh the evidence and 
answer the question: Has that presumption 
been rebutted by proper evidence that 
place between 
the husband and the wife at the time when 
the child must have been conceived, as by 
the laws of nature is necessary for the 
mantobe, in fact the father of the child; 
This is essentially a question of fact 
and must be dealt with as any 
other question of fact is. Section 112 
says that the legitimacy shall be presumed 
unless it canbe shown thatthe parties to 
the marriage had no access to each other 
at any time when the child-. could have 
Is it incumbent on the 
person who seeks torebut the presumption 
to prove non-access, in the sense that there 
(2) (1§86) 11 AOL are 
(3) (1887) 12 P 112. a 
a Q188) 5 OL & B103; 1 Jur, 911; 7 E R 305; 47 


- 1934 - 
were no opportunities of access? Does it 
mean that he is bound to show that the 
hhusband.and the wife were, during the 
critical period living at such distant places 
that access was -physically impossible and 
that nothing short of such proof will -avail 
him? Totake aconcrete case, if itis 
‘shown for instance that the husband*and 
- tHe’ ‘wife live say in the City of Madras, no 
-proof ho@ever, convincing or conclusive, 
“Gan rebut the presumption “(if the lower 
Court's view is correct as ex hypothesi there 
“being ‘opportunities of access ‘the Court 
‘has no other’ alternative than to assume 
-in the teeth of the positive evidence to 
'' the contrary that there wasin fact what is 
known -as generating access. To take yet 
„another instance, supposing -the husband 
and the wife are residing in adjacent 
-villages -and it is proved that the wife is 
‘living inopen adultery: with a stranger, 
isthe - husband to be precluded from 
‘showing that he had no access to or in- 
tercourse with his wife. A [view that leads 
to such startling results, I must confess, 
-I am unable to take Indeed, the very 
‘fact that in-numerous English cases, where 
opportunities (of varying degree) of access 
have been-shown' toexist eminent -Judges 
‘have, after careful scrutiny of the evidence 
-held that non-access has in fact been made 
‘out, demonstrates beyond a shadow of 
doubt, that such a view cannot possibly 
be right. -Although I have already fully 
dealt with this question twice in the 
- judgments delivered by me, I have been 


tempted to deal with it again at this length 


-owing to the ‘misapprehension I find, 
‘that prevails in regard to the effect of this 
- gection. aon: E 

Inthe result, the second appeal is allow- 


e 


-ed and the suit -is dismissed with costs 
throughout. — 


D. f Appeal allowed. 


a, A ý 


nE $ ——— 


. LAHORE HIGH COURT 
| First Appeal No..1588 of 1928 
. . October 26, 1933 
ADDISON AND CURHIR, JJ. . 
KAHAN DAS—DsrenpDant — 
‘APPELLANT ; 
-< , - versus ae ; 
. MANAGING COMMITTEE of THE ALLEGED 
- .. + GURUDWARA or BACHA NAU 
`. AND CTAERS—PLAINTIFFS - RESPONDENTS 
Sikh: Gurdwaras Act (VIII of 1925), ss 5 (1) (8), 
- . -28—Notificution under 3.5 (3)— Whether conclusive 
proof that no claim was made—Right of Gurdwara 
Committee to file suit. : g 
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. A notification under s. 5 (3), Sikh Gurdwaras Act 
is conclusive proof of the fact that no claim under 
s 5(1) has been made and under s. 28, the Committee 
of the Gurdwara has the right to bring a suit for 
possession; Such a suit should, therefore, be dec- 
ree a 2 

F. A. from a decree of the District Judge, 
Gujranwala, dated March 12; 1928. - 

Mr. M. L. Puri, for the Appellant. 

Mr. Bhagat Singh, for the Respondents. 

‘Currle,J--An. -institution at village 
Bache Nau was included af No. 96 of Sch. I, 
Sikh Gurdwaras Act, asa. Sikh Gurdwara. 
The usual consolidated list of property 
claimed on behalf of the Gurdwara was 
published under s. 3 (2), Sikh Gurdwaras 


-Act. . Two petitioners’ claims under 8. 5 (2) 


were presented, one by Puran Das and 
Bahal “Das. and the other: by Kahan Das. 
These petitions were dismissed by majority 
order of the Sikh Gurdwaras Tribunal 
which forms the subject of two other 
appeals. In the present case the Punjab 
Government issued a Notification No, 221- 
G, dated September 7, 1927, under s. 9 (3), 


.Sikh Gurdwaras “Act, specifying tat no 


suit had been brought under s. 5, Sub-s. (1) 
in respect of the Gurdwara Bache Nau 
Mauza Bache. Nau, : Tahsil 
Hafizabad, District Gujranwala, according 
to the plan attached to the notification, 


“Accordingly the Management Committee 


of the Bache Nau Gurdwara. brought a suit 
under s. 28 of the Sikh Gurdwaras ‘Act for 
possession of the Gurdwara. This suit 
was decreed by the District Judge of 
Gujranwala and against this order’. dn 
ape has. been preferred by Kahan 

as. MAN : ‘ Toi 

The only point urged before: us by 
Mr. Puri is that the notification issued by 
the Punjab Government under s. 9 (8) of 
the Act was ultra vires.‘ According to: his 
contention no such notification should have 
been issued as the Bache Nau Gurdwara 
could not have been claimed under s. 5.(1) 
of the Act. It is clear; however, that the 
notification itself is conclusive proof of 


-the fact that no such claim was made -and 


s. 28 gives the Committee of the Gurdwara 
the nght of bringing a suit for possession 
of the property when a notification has been 
published under the provisions . of sub- 
s. (3) of s. 5. -The suit was “therefore 


tightly decreed by the District, Judge 


and- I would dismiss the appeal with 
costs. Pet ee, Page Ca oe — ORE 
‘Addison, J.—I agree. bee gS 
N. l `` -Appeal dismissed; > 
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NAGPUR JUDICIAL COMMISSIONER’S 
+ COURT 


Civil Revision Application No. 246 of 1933 
- February 17, 1934 


Gritz, J. C. 
Tas MODEL MILLS, NAGPUR, Lro.— 
APPLIOANT 
š versus 
. Tue Firm or HIRALAL RAMGOPAL 
—Non-APPLIOANT 
Limitation Act (IX of 1908), ss 5, 14 and 15— 
‘Time spent in prosecuting a case in wrong Court in 
good faith—Purt of it in good faith—Period ‘to be 
excluded from computation — Duty of the Court— 
Time left from the original cause of action after an 
order directing the suit'to be presented to proper Court 


—Benefit of ss. 14 and 15, if allowed -S. 5—Whether- 


applies to suit—When can it be invoked. 

Section 14, Limitation Act is mandatory and if the 
Court has to exclude the time spent in prosecuting 
acaseingood faith, the Court must determine 


whether the prosecution was in fact in good faith or 


no’ and it appears to be a necessary corollary that it 
the prosecution time of the suit is divided into stages, 
it must, in order toarrive at the period which “is to 
be excluded, also determine how much must be 
included whether by reason of prosecution in bad 
faith ‘or owing to any other reason. [p 957, col, 
1. 
1 ther the order of February 27, 1930, to the 
effect that the Oourt had no jurisdiction, the plaintiff 
still had five months and two days from the date of his 
original cause of action within which he could 
either file a fresh suit or get his case transferred 
to the right Oourt. But he filed the suit in the 
proper Court on August 10, 1931, - ; 
eld, that under ss. l4and 15 of the Limitation 
Act he was entitled to present his plaint on any 
date upto February 25, 1932, and how he spent 
his time upto that date was no concern of the Oourts. 
He was entitled to remain idle and do nothing until 
that date and he was equally entitled in law to 
prosecute his suitina wrong Court in bad faith 
until that date. ? 
Section 5, Limitation Act, does nob appear to 
apply to suits, and its provisions can only be invoked 
when the period of limitation has actually expired. 


C. R. Appl. from an order of the Second 
Additional District Judge, Nagpur, dated 
May 1, 1933, in C.S. No. 158 of 1931. 

Messrs. C. B. Parikh and A. D. Mande, 
for the Applicant. a 
. Messrs. W. R. Puranik, M. D. Khande- 
kar and P. P. Deo, for the Non-Applicant. 


‘Order.—The plaintiff-non-ap »licant sued 
the defendent-applicant for damages for 
breach of a contract al Wardha. In the 
plaint it was stated that the defendant 
carried on business at Wardha and also 
that there was an agreement that the 
goods were to be delivered. at Wardha. 
The defendant denied the jurisdiction of 
the Warda Court. The suit was institut- 
ed on August 6, 1928, the cause of action 
having arisen on August 4, 1927. The 
Court held as a preliminary finding that 
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the defendant did carry on business ab 
ue and against this decision the 
lefendant applied in revision to this 
Court, which on February 27, 1930, held 
that the defendant. could not be held’ 
to be carrying on business at Wardha 
and that the other preliminary issue, 
namely whether there had been an agree- 
ment to deliver the goods at Wardha, 
must now be considered. Theggial Court 
then proceeded to consider this point 
and found that there was no such agree- 
ment, but that the agreement was to 
deliver the goods at Nagpur. It con- 
sequently held that it had no jurisdic- 
tion totry the suit and returned the plaint 
on August 4, 193i, for presentation to the . 
proper Court. The plaint was presented . 
on August 10, 1931, in Nagpur with a 
plea that, under s. 14 of the Limitation 
Act, the time spent in prosecuting the 
suit at Wardha should be excluded from 
the period of limitation. The time sought 
to be excluded was from August 6, 1928, 
to August 4, 1931. This was opposed by 
the defendant and preliminary issues 
were framed on the question whether the 
suit was barred by limitation and whe- 
ther s. 1t of the Limitation Act applied 
and the suit was within time. The Court . 
found thatthe period from the institu- 
tion of the suit until the time of this 
Court's order of February 27, 1930, that ‘is 
to say one year. six months and 21 days, 
could be excluded, but that the period from 
February. 27, 1930, to August 4, 1931, 
could not be excluded. 
It is admitted that the period of limi- 
tation for a suit of this nature from the 
date of the cause of action is three years 
and that if the lower Court's -finding is 
correct, the plaint could have, been pre- 
sented at Nagpur on any date before 
February 25, 1932. It is contended, how- 
ever, that the decision in respect of the 
time allowed to be excluded is in-. 
correct. , 
It is contended in the first place that 
the Court had no jurisdiction -to hold 
that part of the time sought to be ex- 
cluded should be excluded and that part 
should not, and that, having held that 
part of the time claimed was not spent 
in prosecuting the suit in ‘good _ faith, 
therefore the whole of the time should 
have been excluded. I am unable tó 
find any authority for the proposition that 
such a division isimpossible. The-Court 
has held that the time spent upto the 
time of ‘the revision application in this 
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Court was spent in prosecuting the suit 
in good faith onthe contention that the 
defendant carried on business at Wardha, 
but :that subsequent to the order of 
revision the suit was not prosecuted. in 
good, faith as it appeared from the evi- 
dence that the plaintiff had “knowledge 
that there had been no such agreement; 
as was urged in the plaint, that the goods 
should be delivered at Wardha. 

It appeæs to me that the decision is 
correct. Sub:section (1) of s. 14 of the 
Limitation Act states :— a 
“In -computing the period of limitation pres- 
cribedi for any suit, the time during which the 
plaintiff has been prosecuting with due diligence 
another civil proceeding, whether in a Court of 
first idstance or in a Court of appeal, against 
the defendant, shall be excluded, where the pro- 
ceeding is founded upon the same cause of action 
and ig: procecuted in good faith ina Court which 
from -defect of jurisdiction, or other cause of a 
like nature, is unable to entertain it.” 
` This section is mandatory and if 
the Gourt has to exélude the time 
spent: in prosecuting a case in good faith, 
the Gourt must determine whether the 
prosecution was in fact in good faith or 
ho, and-it appears to be a necessary 
corollary that’ if the: prosecution time of 
the suit is divided into stages -as in this 
ĉase, ‘it must, in order io arrive at the 
period) which is to be excluded, also 
determine how much must be included 
whether by reason of prosecution in bad 
faith or owing to any other reason. In 
the circumstances, such a division as has 
been made in the Court at Nagpur is 
inevitable. - 

The: decision that the suit was prosecut- 
éd in “good faith at Wardha upto the date 
February 27,1930, is correct. The only 
issue ‘which the Couit considered was 
whethér the defendant firm carried on 
business at Wardha. The Court found 
that it-did. Although this decision was 
reversed in revision, the different views 
taken :in this Court and in the Court 
below on a point of law do not show that 
the prosecution of the suit was not in, 
good faith. This was the only issue which 
the Court was considering at the ‘time 
atid the subsequent question concerning 
the place specified for the delivery of 
the goods was not considered by the 
Court at all until the case was sent back 
to‘ it.-.Even though the plaintiff must’ be: 
saddled with the knowledge -that this 
particular pled was bad, the one which 
he. in good faith considered to be a good 
plea was.the plea which was prosecuted 
and found in his favour until the- defend- 
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ant applied against it in revision.. A 
stay order was issued on the filing of the 
application in fevision and it- is therefore 
clear that, under ss. 14 and 15 ol the 
Limjtation Act, the plaintiff was entitled 
to exclusion of time from the date of the 
institution of the suit until February 
27, 1930, 

lt'is further contended that the plaint- 
iff was not entitled to exclude the time 
from August’ 4, 1931 till) August 10 
1931, the time between the return of the 
plaint and its presentation in Nagpur. 
The plaintiff did not apply lo have this 
time excluded, and the argument advanced 
now in revision appears to be based 
on a mistaken idea of the application of 
s. 5 of the Limitation Act. In the 
first place, s. 5 does not appear 
to apply to suits, and in the next place 
its provisions :can only be invoked when 
the period of limitation has actually 
expired. In the case I am considering. 
there has been no such expiry of the 
period of limitation. l 

Jaastly it is contended that after the 
order of February 27, 1930, the plaintiff 
still had five months and two days -from 
the date of his original cause of action 
within which “he could either file.a fresh 
suit or get his case transferred . from 
the Wardha Court to Nagpur and that 
therefore there was no occasion to con- 
sider the exclusion of time. This argument 
is irrelevant.. Under the law.the plaintiff 
was entitled to have the’ time. upto 
February *%7,1930 from the date of the 
institution of his suit excluded in com- 
puting. limitation. and .it follows that. he 
was entitled to present his plaint at. any. 
time within -three years from the date of 
the cause of- action excluding: . the 
period so allowed. Under. ss. 14 and. 
15 of ihe Limitation Act he ‘wes entitled 
to present his plaint on any date upto 
February 25,°1932, and how-he spent his 
time upio that date is‘ no concern of the 
Couris. He was- entitled to remain idle. 
and do nothing until that date and -he 
was equally entitled in law to-prosecute_ 
his-suit in a wrong -Court in “bad . faith 
until that date, i < Bas 

“The application fails and the suit. will 
procéed according to. law. The applicant, 
will-pay the non-applicant’s costs. Pleadér’s 
fees Rs. 35. oe 

D.. se 


HIRALAL RAMGOPAL 


Application dismissed. . 
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| LAHORE HIGH COURT 

Civil Revision Petition No. 126 oF 1932. 

| July 20, 1932. 
age Tek CHAND, J. - ii 
GYAN SINGH — PLAINTIFF —PeTiTISNEH - 
A VETSUS E 
BUDHA— DEFENDANT — RESPONDENT. 

Evidence Act (I of 1872), s 57 (9)—Limitation Act 
(IX of 1908), s. 4}— Public holidays—Duty of court to 
take judicial notice—Practice—Transfer of case—Per- 
sonal notice to parties, necessity of. 

The court is bound to take judicial notice of 
public holidays notified as such in the Official 
Gazette and a ‘litigant is entitled to presume that 
the court will take such notice thereof. Jai Narain 
v. Bajrang Bahadur Singh (1), referred to. 

Where a case is transferred from one court to an- 
other the plaintiff is entitled to personal notice of 
the transfer. Notice to the Pleader engaged by the 
plaintiff in the original court is not sufficient. 

Petition for Revision of an order of the 
Senior Subordinate Judge with enhanced 
appellate powers, Gujrat, dated the 7th 
December, 1931, affirming that of the Sub- 
ordinate Judge, Fourth Class, Dinga, dated 
the 2nd October, 1931. 

.Mr. Ganesh Datta, for the Petitioner. 

Judgment.—This is a petilioa for 
revision of the order of the Senior Subordi- 
nate Judge, Gujrat, confirming on appeal 
the order passed by the Subordinate Judge, 
Fourth Class, Dinga, rejecting the plaintiff's 
application for restoration of a suit which 
had been dismissed in default. The learned 
Judge has-heldthat the application was 
batred by :time and that no sufficient cause 
for non-appearance of the petitioner on 
the date fixed had been shown. 

The suit was dismissed in default on the 
3uth March 1931 and the application for 

‘restoration should have been filed on or 
before the 29th April, 1931. It was actually 
presented on the 30th April, 1931. It is 
admitted that the 28th and 29th April were 
gazetted ‘public holidays. The learned 
Senior Subordinate Judge, has however, held 
that as no exemption on this ground was 
claimed -in the application as required by 
O. VIL, r. 6, Civil Procedure Code, the court 
was debarred from taking judicial notice 
of the fact that 29th April was a gazetted 
holiday. He has accordingly held the 
application for restoration to be time-barred. 
F have no doubt that this conclusion is 
erroneous. Under s. 57, cl. (9) of the 
Evidence Act the court is bound to take 
judicial notice of any public holidays noti- 


tied in the Official Gazettes andas pointed 


out in 56 Ind. Cas. 826 Jai Narain v. Bajrang 
Bahadur Singh (1) the plaintiff is enti- 


8 Ind. Oas 826; 7 O. L. J. 330; 2U, P. L. R, 
(O-) 24: 
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tled to presume that the Court would take 
such notice thereof. He need not, there- 
fore, have specifically asked for exemption 
in the application. Further, even : if the 
Jearned Senior Subordinate Judge is techni- 
cally right, which in my opinion he is iot, 
the proper course for him was to require the 
plaintiff to amend the petition and not to 
dismiss it. I hold, therefore, that the plaint- 
iff had applied within time to have'the 
suit restored.” 

The suit was originally peng in the 
Court of the Subordinate Judge of’ Phalia 
who reported to the District Judge that for 
certain reasons he did not want to try it 
and that it should be transferred to some 
other Court. The District Judge according- 
ly transferred the case to the Subordinate 
Judge at Dinga for trial. After the order 
of the District Judge was passed the record 
was placed before the Subordinate Judge 
at Phalia on the 2lst March 1931 in the 
presence of the plaintiff's Counsel and the 
defendant, and that officer passed an order 
that the parties should appear in the Court 
of the Subordinate Judge at Dinga on the 
30th March. Thisorder was not passed in 
the presence of the plaintiffand there is 
nothing to show that he was aware of it, 
When the case was called at Dinga on the 
30th March, there was no appearance by or 
on behalf of the plaintiff andthe suit was 
dismissed in default. In my opinion in 
the circumstances mentioned above, the 
plaintiff was entitled to personal notice of 
the transfer of the case. His Counsel at 
Phalia was presumably engaged for conduct- 
ing the proceedings at that place and notice 
to him‘that the case would be heard at 
Dinga afew dayslater was not sufficient 
notice to-the plaintiff in the circumstances, 
Thold that there was sufficient’ cause for: 
the non-appearance of the petitioner and- 
tbe suit should have been restored. : 

I accept the petition, set aside the order’ 
of the courts below and direct that the suit. 
be restéred to its original number and 
reheard from the stage-at which it was. 
when the District Judge had transferred’ 
it to Didga. AS the respondent has not: 


appeared to oppose the petition, I ‘pass no 


order as to costs. 


H 


A. Se Petition accepted. . 


£1034. 

| PATNA HIGH COURT . 

Criminal Revision Petition No. 173 of 1933 
April 26, 1933 


. MACPHERSON, J. 
HARIHAR SINGH - PeTiTIONER 


: al z VETSUS 
UPENDRANATH BANARJI—Oppos TE 
i > PaRTy 


Criminal Proczdure Code (Act V of 1898), ss. 144, 
145—Magistrate’s discretion to adopt any proper 
method to`meet emergency. à 
“It is alwaf® enough that the Magistrate adopts 
any proper method to meet the emergency if there 
happen tò be several methods to choose from : his 
choice is not to be-considered in the light of the 
fact thaț ata later stage when the emergency can 
be viewedon a different basis, another method may 
be .adjudged to have been a more proper or the most 


proper or rather the most satisfactory method in the 
circumstances. 


‘The Magistrate must maintain 
District as between the warring parties until the 
forthcoming decision of the Civil Court, by the means 
at his digposal which he shall adjudge most appro- 
priate to and most effectivéin the circumstances. 
~ Cr. R. P. fromm an order of the Sub-Divi- 
sional Magistrate, Gaya, dated Febraary 24, 
1933, dn application against which was 
rejected’ by the Sessions Judge, Gaya, by 
his order, dated March 3, 1933. 

Mr. Manohar Lal (with him Messrs. W. H. 
Akbari and Ahmad Raza), for the Petition- 
er. : j < 
Messrs. P. C. Manak and Anand Prasad, 
for the Opposite ‘Party. 

Judgment.—Upon -a Police Report of 
January~"13, last the Magistrate issued 
orders under s. 144, against both the parties 
tothe présent proceeding and on hearing 
them dirgcted on February 24, that {he order 
be made absolute against the present peti- 
tioners who were the second party. 

The petitioners moved this Court against 
the order under s. 144, and obtained a rule: 
` “ On thé ground that the matter should have been 


dealt withynot under s. 144, but under s. 145, of the 
Code of Criminal Procedure.” ' 


It appears, however, that the order under 
s. 144, has expired by lapse of. time which’ 
is three and a half months from the time 
when it-was passed and more than two 
months from the time when it was made 
absolute: Furthermore, it is clear that the 
civil suit. praying not only for.a declaration 
but for confirmation or recovery of posses- 
sion, which was brought by the petitioners 
as long ago as February:28, 1932, and pur- 
sued by them in-a very dilatory way, will 
come to trial on June 19 next. It: is quite 
clear that to take up. proceedings under 
8. 145, now would be futile since they could 
not possibly be brought to a conclusion, in 
all the circumstances of the present case, 
before the. parties will have a definite deci- 
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sion one way or the other from the Civil 
Court towards the end of June. 

It, therefore, does not matter in this case 
whether s. 145, would have been the more 
appropriate method of settling the dispute 
between the parties which was stated by 
the police, whose view was accepted by thé 
Magistrate, to require a speedy remedy 
such as is afforded by s. 144. All things 
considered, I certainly see no reason to hold 
thats. 144, was.not a‘ proper method of 
dealing with the emergency when it came 
before the Magistrate in January last. It 
is always enough thatthe Magistrate 
adopts any proper method to meet the emer- 
gency if there happen to be several methods 
to choose from: his choice is not to be 
considered in the light of the fact that at 
a later stage when the emergency can be 
viewed on a different basis, another method 
may be adjudged to have been a more pro- 
per or the most proper or rather the most 
satisfactory method in the circumstances. 

Iam satisfied that at the present stage 
proceedings under s. 145, would be entirely 
inexpedient. The District Magistrate must 
maintain the peace of his District as bet- 
ween these warring parties until the forth- 
coming decision of the Civil Court, by the 
means at his disposal which he shall ad- 
judge most appropriate to and most effec- 
tive in the circumstances. 
The Rule is accordingly discharged. 
pate OX Rile discharged. 


OUDH CHIEF COURT 4 

Criminal Appeals Nos. 51 and 57 of 1934. 

April 11, 1934 
Nanavorty, J. f 
GANNO AND O0THERBS— ACCUSED— - 
- APPELLANTS ie 
versus ak 

EMPEROR- CoMPLAINANT—RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 233, 
234, 239, cl. (d, & 537—Six dacoities . committed 
within one night—One cha?gesheet—S: 239, cl. (d)— 
Whether forming one transactton—S, 537—Irregulari- 
ty, if can be remedied 

Oharge sheet framed by the Sessions Judge 
consisted of no less than six distincs -offences 
of- dacoity said to have been committed by the 
accused after sun-set between the hours of 
6 p.M.and9p,mM on the night intervening between 
August 22 and 23, 1933, at. various places. It 
was contended on behalf of the accused that the 
charge sheet framed by the- Sessions Judge 
offended.against the provisions of ss. 233 and 234 
of the Code of Criminal Procedure. 

Held,.that 8, 239, cl. (d) of the`- Code of 
Oriminal Procedure lays down that -persons accused 
of different offences committed in - the course. of the 
samé transaction may.becharged and tried togethey 
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It was quite clear that every offence of dacoity com- 
misted by the accused was complete assoonas the 
person attacked was robbed and his property taken 
away from him. ‘The mere fact that in the course 
of one night six dacoities were ccmmitted by a 
gang of dacoits did not make these six dacoities form 
pact of one and the same transaction. The dis- 
regard of an’ express provisicns of law as to the 
mede of trial was not a mere irregularity such as 
could be remedied by s. 537 of the Code of Criminal 
Procedure. The trial having been conducted in a 
manner prohibited by law was altogether illegal and 


the gonviction must be set aside. Subrahmania 
Ayyar v. Emperor (1), followed. 
‘Or. A. against an order of the 


Sessions Judge, Gonda, dated January 29, 
1934. 
- Mr. H. Walford, for the Appellant. 
. Mr. H. K. Ghosh, The Assistant Govern- 
ment Advocate, for the Crown. i 
= Judgment.—These are two connected 
appeals filed by Bachhu from jail and by 
Gunno, Kinhun Singh, Ram Sanehi and 
Ram Shankar through their learned 
Counsel Mr. Walford. 
At the commencement of the hearing 
of appeal No. 51 of 1934, Mr. Walford, 
Counsel ‘for Gunno and otheis, pointed 
out that ihe amended charge cheet framed 
‘by the learned Sessions Judge of Gonda 
eensisted of no less than six distinct 
offences of dacoity said to have keen 
‘committed by the accused after sun-set 
between the hours of 6 P. m.and 9 P. M. 
on the night intervening between the 
‘August 22 and 23, 1933, at various places 
situate along the Koria-Oolonelgang Road, 
Tt was contended on behalf of the accused 
that the charge sheet framed by the 


:"! -elearned Sessions Judge offended against 
‘dhs provisions of ss. 233 and 234 of the 


Gode of Criminal Procedure. Section 233 
-of the Code of Criminal Procedure lays 
down that for every distinct offence of 
which any person is accused there shall 
be a separate charge, and every such 
charge shall be tried separately, except 
in the cases mentioned in ss. 234, 235, 
936 and 239 of the Code of Criminal 
Procedure. Section 234 of the Code of 
Criminal Procedure lays down that when 
a. person is accused of more offences than 
one of the same kind committed within 
the space of twelve months from the 
first to the last of such offences, whether 
in respect of the same person or not, he 
may be charged with, and tried at one 
trial for, any member of them not ex- 
ceeding three. The learned Sessions 
eJudge has considered all the six offences 
with which he charged the accused as 
forming part of one: and the same tran- 
saction within. the meaning of s, 239 (d) 
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of the Code of Criminal Procedure. ‘Sec- 
tion 2:9, cl. (d) of the Code of Criminal 
Procedure lays down that: persons accused 
of different offences committed in ‘the 
courre of the same transaction may be 
charged and tried together. Now it is quite 
clear that every offence of dacoity com- 
mitted by the accused was complete as 
soon as the person attacked was robbed 
and his preperty taken away frcm him. 
The mere fact that in thé cogse of one 
night six dacoities were committed by a 
gang of dacoits will not make these six 
dacoities form part of one.and the same’ 
transaction. The learned Assistant Gov- 
ernment Advocate was unable to support 
the procedure adopted by the learned 
Sessions Judge in the trial of the present’ 
case. Section 537 of the Code of Criminal 
Procedure only refers to error, omission 
or irregularity in the charge sheet, which 
has not in fact occasioned a failure of - 
justice, as being no legal ground fof 
setting aside a finding or sentence passed 
by a Court of competent jurisdiction, 
In the present case, however, there is no 
question of any error, omission, or irregu- 
larity in the framing of the chargesheet. 
The charge sheet is faultlessly perfect in 
its form, but it has been drawn up in 
violation of the express provisions ‘of 
ss. 233 and 234 of the Code of Criminal 
Procedure. In Subrahmania Ayyar v. 
King-Emperor (1) it was held by their 
Lordships of the Privy Council ‘in a 
similar case to the one now before me 
that: the disregard of an express provi- 
sions of law as to the mode of trial was.. 
not a mere irregularity such’ as could 
be remedied by s. 587 of the Codé of 
Criminal Procedure that such a phrase 
as “irregularity” was not appropriate to 
the illegality of trying an accused person 
for more different .offences at one and 
the same time, and those offences being: 
spread over a longer period than by law 
could have been joined together in’ one 
indictment, snd that such an illegal pio- 
cedure could- not be amended: by arrang- 
ing afterwards what might or might tot 
have been properly submitted to the jury 
and that the trial having been conducted 
in a manner: prohibited by law was held 
to be-altogether illegal and the conviction 
had to beset aside. . oS : 
In view of this pronouncement of their: 
Lordships of the Privy Oounci], I am 
reluctantly constrained to allow this appeal 
(1) 25 M 61; 28 I A 257; 3 Bom. LR 540; 50 W N 
866; 11 M LJ 233; 2 Weir 271; 8 Sar. 180(P 0O) t 
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~ and remand the case to the lower Court 
for trial de novo in accordance with law. 
I accordingly allow these appeals, set 
aside the convictions and sentences passed 
upon the appellants and proceeding under 
s. 423, cl. (b) of the Code of Criminal 
Procedure direct that the accused be 
re-tried by the Oourt of Session at Gonda 
in ‘accordance with law. It will be open 
to the -progecution “to split up the six 
charges ag@mnst the accused and have 
them tried in two, separate cases 
in respect of those charges of the 
Crown may-.selecs any one particular 
charge of dacoity and ask the Court of 
Session to try the accused in respect of 
that particular charge. 
D. Order accoridngly. 


ALLAHABAD HIGH COURT 
Second Appeal No. 1470 of 1930 
December 5, 1933 
SULAIMAN, C. J., AND BAJPAI, J. 
BISHESHAR NATH—PLAINTIRF— 
APPELLANT 
versus 
ABDUL AND ANOTaER—DsFENDANTS — 

RESPONDENTS : 

Agra Tenancy Act (III of 1926), ss. 132, 137, 138, 
.339— Procedure given, if exhaustive—Suit for money 
equivalent of rent payable in-kind—Maintainability 
of, within three years—Practice—Precedent—Appeal 
‘competent to High Court—Assistant Collector should 

follow rulings of High Court. i 

Where rent is payable in kind by division of 
the produce and the rent is in arrears, a suit for 
the money equivalent of such rent lies and can be 
"brought within three years.If the procedure laid down 
inss 137 to 139, Agra Tenancy Act, were followed, and 
. that remedy is optional and not obligatory, there would 
be no further necessity for the institution of a suit 
for recovery of rent, because the zamindar will 
ultimately get an-order for the payment of the 
‘rent and costs, and such an order would have the 
effect of a decree for arrears of rent. All that 
.then would be necessary for the zamindar would 
be to execute such a decrée.’ ` 

The word ‘may’ in s. 138; Agra Tenancy Act 

cannot be read as if the word were ‘shall’, The 
~. procedure laid down in ss 137 to 139 is not exhaustive 
and is not the only possible remedy open to a 
zamindar for such cases Indrajit Partap Buhadur 
Sahi- v. Sewak Rai (2), followed. 

In‘cases in which appeals lie to the District 
Judge and ultimately to the High Court, it is 
the duty of Assistant Oollector to follow the rulings 
„of the High Court, Aer ar ai 

S. A.from‘the decision of -the District 
‘Judge, Moradabad, dated April 1, 1930. 

-~ Mr. Shabd Saran, for the Appellant.” 

Mr. M. Waliullah, for the ‘Respondents. ` 

Judgment. —This is a plaintiff's appeal 
arising out of a suit for arrears of rent 
> for- the years 1332 to 1325° Fasli. It 
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“appears that in 1925 when the crops were . 


standing they were distrained by the 
zamindar on the ground that cash rents 
were payable. A suit was filed by the 
tenants that the distraint was illegal as: 
the rent was not cash, but was produce 
rent. The Assistant Collector ‘held thas 
the distraint: was illegal, decreed the 
claim. and released the crops. This part 
of the decree was affirmed on appeal- 
though on appeal the finding that there 
had been a payment of the rent was not 
accepted. After this the zamindar brought 
the present suit for arrears of rent on thé 
basis of the money equivalent of the 
produce. The plea taken in the written 
statement now was that no suit was 
maintainable because there had been no 
appraisement of the produce. The Assistant 
Collector following a ruling of the Board 
of Revenue in the case of Muhammad 
Bashir v. Nathu B. D. No. 3- of 1929, 
held that the suit was not maintainable. 
“The District Judge, although he was not 
inclined to agree with the ruling, followed 
it and maintained the dismissal of the 
‘suit. 

The opinion of the board of Revenue, 
as expressed in that case, is that it is 
only when the money equivalent of the 
produce has been settled, as provided for 
in ss. 137 to 139, that a suit for recovery 
of rent can -be maintained. ‘Recently a 
Bench of this Court in the case of Indrajit 
Partap Bahadar Sahi v. Sewak Rai (1), 
has come to ihe conclusion tbat where rent 
is payable in kind by division of ‘the 
‘produce and the rent is in arrears, a suit 
for the money equivalent of such rent 
lies and can be brought within three 
years, ` i : 

We agree with the view expressed in | 
“the above case and with the reasonings 
adopted therein. We would only -like to 
add that if the procedure laid down in 
ss. 137 to 139, ‘were followed, and that 
remedy is optional -and not obligatory, 
there would be no further necessity for 
the institution of a suit’ for recovery -of 
rent, because the zamindar will ultimately 
get an order for the payment of the rent 
and costs, and such anorder would have 
the effect of a decree for arrears of rent. 
All that then would-be necessary for the 
zamindar would be to execute such a 
decree. When the Legislature has advisedly 
used the word “may” in s. 138, Agra 

(1) 134 Ind, Cas. 457; A I R 1932 All. 149; 54 All. 


89; Ind. Rul. (1931) All. 841; (1931) A LJ 1094; 
L R 12 A 428 Rev; 16 R D 66, 
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word were “shall.” Nor 
is exhaustive and is the only possible 
remedy open to a zamindar for such cases. 
If this view were upheld, the result would 
be that, although in ordinary cases of 
cash rents a zamindar would have a right 
to bring a suit within three years of the 
date when it became due, he would have 
no such extended period. A 

As pointed out by the Bench, s. 132 
of the Act gives him a right to sue to 
recover arrears of rent without any limita- 
tion. Furthermore, the period of limitation 
prescribed for suits for arrears of rent 
including one for the recovery of money 
equivalent of such rent is laid down to 
be three years from the date when the 
arrears became due (Vide 4th Schedule, 
Group A, Serial No.4). 
had intended that the only remedy open 
to a zamindar is to proceed according to 
the method prescribed by ss. 137 to 139, 
then there was no occasion to prescribe 
a period of three years for suits for arrears 
of rent for the money equivalent of such 
rent. We think that the view taken by 
the Bench of this Court is correct and we 
fully agree with that view. It is not 
necessary for us to speculate what view 
the Board of Revenue may, hereafter on 
reconsideration, take in cases in which 
revisions lie to that Board. In cases in 
which appeals lie to the District Judge 
and ultimately to the High Court, it is 
obviously the duty of Assistant Collec- 
tors to follow the rulings of this Court. 
The District Judge having found that 
the defendants had not paid anything 
towards the rent for the years in suit, 
that finding has naturally not been chal- 
lenged.in second appeal. 

We accordingly, allow this appeal and 
setting aside the decree of the lower 
Appellate Court and the decree of the 
first Court in part, send the case back 
to that Court through the lower Appellate 
Court for determination of the money 
equivalent of the produce rent. Parties 
will be at liberty to produce fresh evi- 
dence. Costs in this Court and the lower 
Appellate Court will abide the event. 


N. Appeal allowed. 
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Tenancy Act, we cannot read it as ifthe. « 


can we take it: - 
that the procedure laid down in ss. 137 to 139, ` 


If the Legislature . 
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LAHORE HIGH COURT 
First Civil Appeal No. 266 of 1928 

January 10, 1934 + | 
DALIP SINGH AND ABDUL QADIR, JJ. 
Musammat NARAINI—DEFENDANT 
— APPELLANT 
4 VETSUS 5 
BHAG SINGH AND ANOTHER— PLAINTIF 
AND DEFENDANT - RESPONDENTS.. 
Custom Punjab) —Riwaj-i-am depving woman's 
right—Onus to show its incorrectness—Shifting of onus 
in case of slight evidence in favour of woman's right— 
Succession among Kambohs of Nakodar, District Jul- 
lundur~Daughter, whether succeeds to the self-acquir- 
ed property of father in preference to collaterals of 
third degree. | 
Where the riwaj-i-am shows that daughters would 


Wd 


a~ 


be excluded by third degree collaterals even tothe . 


self-acquired property oi their father, the onus rests 
on the daughters to show that the riwaj-i-am is 
an incorrect statement of the custom. But in the 
case of women’s rights slight evidence might be 
sufficient to shift the onus. ; 

Among Kambohs of Nakodar Tahsil,- Jullundur 
District, daughters cannot succeed to the self-acquired 
property of their father in preference to collaterals 
of the third degree. ,. 


Messrs. Nand Lal and Tufail Mohammad 
Malik, for the Appellant. 

Messrs. G. R. Khanna and Ajit Ram, for 
the Respondents. A NA, 

Dalip Singh, J.— One Gebna was the 
Abadkar of the land in suit. 
succeeded by his son Nihal Singh who 
acquired the proprietary rights. Nihal 
Singh died in 1917 sonless and was succe- 
eded by hiswidow Musammat Attri, defen- 
dant No.1. Musammat Attri made a gift 
of theland in dispute to defendant No. 2, 
Musammat Naraini and the mutation was 
sanctioned by the Collector. The plaintiff 
Bhag Singh is a collateral of the third 
degree. The parties are Kambohs whose 
original home. was, in Tahsil Nakodar 
district Jullundur, and the plaintiffs claim 
is that he excludes the daughter of the 
last male holder Nihal Singh even to self- 
acquired property, because this is a special 
custom of the tribe to which he belongs, The 


He was- 


riwaj-i-am of the ‘district Jullundur, the ~ 


original home of the parties, is clearly in 
his favour and shows that daughters 
would bé excluded by third degree colla- 
terals even to the self-acquired property of 
their father. 
the defendants to show that the riwaj-i-am 
was an incorrect statement of the custom. 
Now, no doubt in the case of woman’s 
rights slight evidence might be sufficient 
to shift the onus; but in this case not even 
the slighest evidence is really forthcoming. 
So far the oral evidence 
thirty-eight witnesses appeared for the 


The onus therefore rested on - 


is concerned, , 


igi 


defendants who stated `that 
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Kambohs of Nakodar daughters excluded’ thatit was a question of custom and there 


collaterals with respect to self-acquired* 


property. but not one of them gives any 
instance supporting his statement and 
some of them were compelled to admit 
instances to the contrary. So far as 
the oral evidence of the plaintiff was con- 
cerned, irty-two witnesses were pro- 
duced - by him who similarly stated that 
„the collaterals excluded the daughters. 
Some of them at any rate gave instances 
some of which are supported by mutations 
or decisions‘in their favour. As remarked 
. by the trial Court, this evidence does not 
really throw any light on the pvint and 
‘where: oral instances are unsupported 
. by any documentary ‘evidence, it is 
difficult: to place any reliance on them. 
Coming now to the documentary evi- 
dence,: the following documents have been 
“referred to on behalf of thé’ defendant- 
‘appellant: Ex. D-6 at p. 86 is a case 
. where | the right of the daughters was 
upheld as against collaterals in a judgment 
-of the Chief Court dated January 29, 1907 
but the parties were Arains of Nakodar 
„Tahsil, Jullundur district, and the point 
was not really “Gontested before the Chief 
Court. AG 
Defendant Witness No. 17-1 is a muta 
‘tion whichis printed at p. 88. Itis the case of 
a gift by a father to his daughter but there 
_is ‘nothing to show that any collaterals were 
present who could have objected and it is 
‘not a case of succession. The parties 
“no doubt are Kambohs. Exhibit D-8, 
‘is at p. 90. It is a case of Arains and 
Lis a negative decision. The collateral 
were unable to prove that they ex- 
‘eluded daughters, the onus having been 
‘cast on them. Exhibit D-7, is at p. 
.93 of the paper book. It is a case of 
` Arains.. . 
. The point was conceded in the trial 
Court and the learned Additional Dis- 
trict Judge declined to allow it to 
be raised for the first time in ap- 


peal. : 

` Exhibit D-3, is printed at p. 97. It is 
_acase of Kambohs butthe onus was first 
put upon the. collaterals and it was held 
that collaterals had failed to discharge the 
onus. A negative decision ofthis kind is 
generally of very little value. Exhibit D-2, 
, 1s the same Gase in appeal and the decision 
` again was based on the inability of the 
`~“ collaterals to discharge thé onus which 
_was puton them. Exhibit D-4 is the same 

case in second appeal and the High Court 


‘that 


was no certificate. Exhibit D-5, is printed 
at p. 122 and was relied on by the learn- 
ed Counsel who evidently was unaware 
the order sanctioning the mu- 
tation led to civil suit Ex. P-6, at 


` p:i 76 and that mutation was set aside, 


the decision being against the daugh- 
ters. Far from supporting the case 
of daughter the instance is really against 


er. 

Exhibit D-9 is printed at p. 124. A Divi- 
sion Benck of this Court held one Pir 
Bakhsh was not entitled to succeed 
against the daughters of one Nathu. It is 
not clear to what tribe the parties belong- 
ed and it is stated inthe judgment that 


‘the Customary Law of thè Amritsar District 


shows that the general trend of opinion was 
that daughters succeeded to non-ancestral 
property tothe exclusion of agnates. It is 
not clear what Customary Law was being 
referred to andthe learned Counsel was 
unable to tell us what the learned Judges 
meant by this reference. Defendant Wit- 
ness 19-1 at p. 95 is a gift by a Kambohs 
to a daughter. There is nothing to show 


“that any callaterals were in existence and 


it is a case of gift and not succession, 
Defendant Witness No. 19 who produced 
this document was compélled toadmitin- 
stance to the cuntray. (See p. 28 of the print- 
ed paper. book). f i: 

‘With’ the exception therefore of the case 
of the Arains where the matter may be 
doubtful, there is not a single instance on 
this record of Kambohs of Nakodar where 
the daughter has succeeded in the pre- 
sence of near collaterals even to the self- 
acquired property of her father. Against 
this the plaintiff has produced the following 
documents: Exhibit D-3 at p. 48 is a case 
of succession to one Amar Singh, a Kamboh 
where . in mutation proceedings the | 
daughters were excluded by the collaterals. 
Exhibit P-5 at p. 72; similarly a gift, 
was made by one Musammat Dayali. 
Finally. the mutation was rejected by the 
order of the Tahsildar, dated December 18, 
1926. Exhibit P-b is at p.76. Itis a 
case of Kambohs of Amritsar decided by 
the Senior Subordinate Judge of Shesikhu- 
pura and thereinit was held that the col- 
laterals excluded daughters, various in- 
stances being cited in support of the decision, 
The collaterals in thatcase were of the 
fourth degree. ae 

| Exhibit P-7 at p. 68 is a judgment of the 
Additional District Judge, Lyallpur, and 
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excluded the daughters even to self acquired 
property. Exhibit P-8 at p. 67 isthe appellate 
order on the mutation produced as Ex. DA 
and in it the learned Collector held that 
the collaterals excluded daughters, Ex. 
P-9, at p. 63 is a case of ancestral 
land and need not concern us. Ex- 
hibit P-10 at p. 62 is a judgment of 
the High Court in which it was pointed 
out that the entries of the riwaj-t-am of 
Amritsar carried some weight, that the 
TYwaj-t-am was not carelessly or imperfectly 
compiled and that therefore the collaterals 
excluded the daughter. Exhibit P-16 at 
p. 44 is a caseofmutationin favour of col- 
laterals in the presence of daughters but 
there was no dispute. 

Exhibit P-17, mutation No.. 185, isat p. 
- 54. In thisthe married daughter of one 
Sundar Singh was excluded by a collateral. 
Exhibit P-18, mutation No 207is at p. 
58. In this the unmarried daughter was 
‘also excluded by near collaterals. The re- 
sult is that I would hold in agreement 
with the trial Court that the defendants 
on whom the onus rested have failed to 
prove that among Kambohs of Nakodar 
Tahsil, Jullundur District, daughters suc- 
ceeded to the self-acquired property of their 
father in preference to collaterals of the 
third degree, 
appeal with costs. 

Abdul Qadir, J.—I agree. 

D. Appeal dismissed. 





h MADRAS HIGH COURT 

Criminal Appeals Nos. 229 and 230 of 1933 

September 14, 1933 
SUNDARAM CHETTY AND PAKENHAM WALSH,JJ. 
KAMBOJI VENKATARAMANNA AND 
oTHERS—ACOUSED—A PPELLANTS 
versus 
EMPEROR—Oprositz Party 

Evidence Act (I of 1872), s. 114—lividence of 
accomplice—Whether can be corroborated by another 
accomplice— Criminal trial, 

16 is necessary that the evidence of an accomplice 
snould becorroborated in material particulars by 
independent evidence which isfree from the taint 
‘attached to the evidence of an accomplice. care law 
referred. [p. 965, col. 1.] 

Cr. As.from an crder of the Sessions 
Judge, Anantapur, in Case No. 5 of 1933. 

Mr. Nugent Grant for Messrs. V. V. 
Srinivasa Ayyangar, V.V.Ramadorai and 
Mr. Kasturi Seshagiri Rao, for the Appel- 
lants. 

Mr. K. Venkataraghavachariar, for ihe 
Orown, 


f KAMBOJI VENKATARAMANNA V. EMPEROR 
here again it was held that the collaterals . 


-` miles from the scene of offence. 


I would therefore dismiss the ` 
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Judgment.—Accused Nos, -1 to? 
are the appellants Eleven persons 
were charged in connection with the murder 
of one Pullayya, a Vysya money lender, on 
August 21, 1932, on his way from his village 
called Thappetavaripalli to the Railway 
Station at Malakazemala which is at a 
distance of six or seven miles from: his 
village. Accused Nos. 1 to 8 stood charged 
directly under s. 302, Penal Coge, whereas 
accused Nos. 1 to 7 and 9 to 11 were 
charged under s: 201 for having dis- 
posed of the dead body on that night, the 
murder itself having been committed in 
the afternoon. ` It was only on September 1, 
1932 that two gunny bags weighted with 
stone containing the parts of the body of the 
deceased without the head were found at 
the bottom of a deep pond about four 
The learn- 

accused 


ed Sessions Judge acquitted 


- Nos. 8 to 11, and convicted accused Nos. 1 


to 7 of the offence of abetment of murder 
under s. 302 read with s. 114, Penal Code, 
and sentenced them to transportation for 
life. They were also convicted under s: 201, 
Penal Code, and sentenced to three years’ 
rigorous imprisonment with a dirction that 
both the sentences should run ‘concur- 
rently. 

As regards the alleged participation of 
accused Nos. 1 to 8'in the actual - murder, 
the case for the prosecution rests mainly 
on the evidence of an approver Fakeerappa 


-(P. W. No. 7). ‘Another witness, ‘K. Kond- 


appa who has been examined as’ P. W. 
No, 10, has deposed to an incident which, 
if true, may lend some slight corroboration 
to the story of the approver. As to the 
case for the prosecution in respect of the 
commission of the offence under s. 201, 
Indian Penal Code, there is nothing besides 
the evidence of another approver Venkata- 
sami (P. W. No. 8) in support of it. Before 
discussing the question of law raised 'in 


“this case asregards the nature of the cor- 


roborative evidence in support of the 
evidence of an accomplice so as to war- 
rant the’ conviction of the accused in a 
case of murder, it would be well to refer 
briefly to’ the evidence supplied by the 
approvers in this’ case. (His Lordship 
referred tothe facts and “evidence of the 
approvers and the other prosecution wit- 
nesses proceeded). It is extremely diffi- 
cult to hold that so many persons of different 


castes and professions would have made 


common cause as against the deceased. and 
conspired together in order to put an end 
to his life. Even assuming the facts 


Wa 
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mentioned -by P. W, No.1 to be true, it 
seems so us that there is no adequate or 
substantial motive for the perpetration of 
such a heinous crime by all of them com- 
bining together in the manner alleged. 
Is it likely that within an hour and a half 
or two on the date of the occurrence, 
accused No. 6 could have arranged for 
the gathering of-such a large number of 
people after getting scent of the deceased's 


travelling@ione that way for the Railway - 


Station, in order to waylay and make a 
murderous attack on him ? : 
There are, in our opinion, several in- 


firmities in the prosecution story and the- 


evidence of the two approvers is not, apart 
from its being tainted evidence, free from 
discrepancies and suspicious later develop- 
ments. We think it unsafe to rely upon 
P. W. No. 10 for the purpose of corrobor- 
ating the approver, (.. W. No. 7). The 
evidence of P. W. 10 savours much of 
artificiality. If his evidence is discarded 
as untrustworthy, what is the position? 
As regards the offence of murder with 
which the appellants are charged we have 
to fall back only on the evidence of the 
approver, (P.,W. No. 7). The learned 
Sessions Judge seems 10 be of opinion 
that the evidence of one approver may be 
corroborated by the evidence of another 
approver. It is true that one approver 
speaks to the incident; connected with the 
murder and the other approver speaks to 
the incidents connected with the subse- 
quent disposal of the body in order to 
conceal the offence. The fact that they are 
accomplices in two different categories of 
crime does not free their evidence from 
the taint attached to the evidence of an 
accomplice. Even assuming that the 
evidence of P. W. No, 8 can be regarded 
as corroborative in some way of the evi- 
dence of P. W. No. 7, is it not a case 
where the evidence of one approver is 
corroborated by the evidence of 
anothér approver? Is it not necessary 
that the evidence of an’ accomplice should 
be corroborated in material particulars by 
independent evidence which is free from 
the taint attached to the evidence of an 
accomplice? 'The answer to this query 
should, in our opinion, be in the affirma- 
tive. 

There is also the authority of judicial 
decisions in support of our view. The case 
Rex v, Mohesh Biswas (1) is very instructive, 
The evidence in that case which was 


before the léearnéd -Jiidgés was somewhat: 


-z ()19WR 16 Or; 10 B L R 455, 
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„akin tothe evidence in the present case: 
- The principle has been clearly stated at 


> p. 21* in the following passage : 


“The corroboration which is needed in order to 
make Soorat Ali's testimony against the prisoners 
trustworthy should be corroboration derived from 
evidence which is independent of accomplices, which 
is mot vitiated by the accomplice-character of the 
witness ....... and further should be such as to sup- 
port that portion of the accomplice’s testimony which 
makes out that the prisoner was present at that time 
when thecrime was committed and participated in 
the acts of commission ” 

This latter test was also laid down by 
Lord Reading, C. J., in Rex v. Baskerville 
(2) at p. 6677. This principle was also 
adopted bya decision of this High Court 
reported in In re Venkatasubba Reddi (3) 
to which one of us was a party. In this 
view, it is. even doubtful whether the 
evidence of P. W. No. 8 can be taken to 
support that portion of the story of the 
approver (P. W. No. 7) as to who were 
the participants in the act of murder. A 
and B may be the actual murderers, but 
both or eithsr of them may or may not 
engage themselves at any subsequent time 
inthe concealment of the body and may 
engage some others for that purpose. If 
so, the fact-that some persons were engag- 
ed in disposing of thé body does not 
necessarily lead to the presumption that 
they were the actual murderers. Such a 
difficulty does exist in the present case 
and therefore we cannot agree with the 
learned Sessions Judge that the evidence 
of P. W. No. 8 is necessarily a corrobor- 
ation of the evidence of P. W. No.7 as 
the persons who actually committed the 
murder. At any rate, applying the prin- 
ciple that the corroboration in order tó 
make the approver's testimony trustworthy 
should be corroboration derived from 
evidence which is independent of an ac- 
complice, we must hold that the testimony 
of P. W. No.7 has not got such a corro- 
boration. Ths same view has been taken 
by the Calcutta High Court in a recent 
decision reporied in Kashem Aliv. Emperor 
(4). The omission to tell the jury that 
the corroboration must come from inde- 
pendent witnesses and not from evidence 


(2) (1916) 2 K B 658; 86 L J K B 28; 115 L T 458; 80 
JP 44€: 60S J 696. 

(3) 134 Ind. Oas. 143; AI R 1931 Mad. 689; 54M 
931; (1931) Cr. Cas. 929; 33 Cr. LJ 51; 34 LW 128; 
61 MLJ 608; (1831) M W N 1177; Ind. Rul, (1932) 


Mad. 7. 
` (4) 140 Ind Ces 379; AI R 1933 Cal. 6; 36 OWN 


874; Ind. Rul. (:932) Cal. 709; 31 Or. 
or. Cas. 26. 
*Page of (1873) 19 W, R.—-[Ed.] 
TPage of (1916) 2 K, B.—| Ed,] 
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which in itself was tainted as the evi- 
dence of an accomplice was taken to bea 
serious non-direction vitiating the charge 
to the jury. Inacase reported in Regv. 
Malapa (5). Nanabhai Haridoss, J., laid 
down the same principle, viz., that the 
evidence requisite for the corroboration of 
the testimony of an accomplice must pro- 
ceed from an indepedent and reliable 
source. As regards the approver’s evidence 
itself, he observed that the mere fact that 
the evidence given by him was only con- 
sistent with the statements made at pre- 
vious stages is not to be taken as 
criterion for his veracity. In the present 
case we do not find even such consistency 
between the evidence given by the ap- 
provers (P. Ws. Nos. 7 and 8) and their 
former statements. 

In acase of this kind, where a large 
number of persons are charged with a very 
serious crime, we find that the case of the 
prosecution rests upon the evidence of 
two approvers alone without any indepen- 
dent corroboration. By saying that the 
evidence of one approver corroborates to 
some extent the evidence of another 
approver, we would not be giving effect to 
the well-recognized maxim that the evi- 
dence of an accomplice must, as a rule, be 
considered untrustworthy unless it is 
in material particulars by 
independent and untainfed evidence. We 
are therefore unable to adopt the reasoning 
of .the learned Subordinate Judge in the 
matter of accepting the evidence of the ap- 
prover as trustworthy. f 

We think it unsafe to act upon the evi- 
dence of the approvers and that -is 
the only evidence upon which the main 
case of the prosecution rests. In our 


opinion, the guilt of the appellants has not 


been made out as required by law, and 
we therefore set aside the conviction and 
sentences of the appellants under ss. 302, 
114 and 201, Penal Code. The appellants 
are accordingly acquitted and will be set 
at liberty. 
A.-D, 


Conviction set aside. 
(5) 11B H O R 196. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 46 of 1931 .- 
December 18, 1933 
YOUNG, J. ae 
Lala JHAO LAL—PLAINTIFR— APPELLANT 
versus : 


AHMUDULLAH AND OTHERS—DEFENDANTS - 


— RESPONDENTS Kè 


Landlord and tenant—Land proved, to be grave- - 


yard—Landlord, if can interfere with use as 


graveyard—Use of land as ‘graveyard from time im- `` 


memorial—-Presumption of dedication -as 
Muhammadan Law—Wadi. 

Once a plot of land has been proved to be a grave- 
yard, the zamindar has no rights left at all for the ` 
reason that the graveyard becomes 


for the purpose of :burying ‘the dead, The ‘zamin- 


waqf— 


dar cannot interfere with the use of the land. asa . 


graveyard so long as it is used for this. purpose. , 
When a community buries its dead, the land which 
is used for this purpose becomes sacred and should 
not be used for any other purpose whatever. 


When there is a finding that the land has been , 


used asa graveyard from time immemorial, a dedi- | 


cation of the land as waqf for this purposeia pre- 
sumed and it is unnecessary to prove such dedication, 

S. C. A. from the decision of the District 
Judge, Moradabad, dated August 26, 1930. 

Mr. Shabd Saran, for the Appellant. 

Mr, A. M. Khwaja, for the Respond- 
ents. . sa 
Judgment.—This is a second appeal 
from the decision of the learned -District 
Judge of Moradabad. 
zamindar; the defendants are Muham- 
madan tenants. The plaintiff brought a: 
suit for a declaration that a certain plot: was - 
not a graveyard and he asked that the plot 
should be delivered up to him after remov- - 
ing the graves and he -prayed for anin- 
junction to this effect. The trial Court 
came to the conclusion that the plot-was- 
a graveyard, but directed that the bodies 
of the deceased Muhammadans should be 
burried’ as closely as possible together and - 
also directed that a tomb stone, which had : 
recently been erected over a grave should 
be removed. The learned Munsif in the: 
trial’ Court apparently thought that the’ 
zamindar had a right to graze his cattle 
upon the graveyard; that a license or grant ’ 
of a plot for use as a graveyard was a” 


license or grant only to bury and Ahat- ~ 


nothing could be done in the. graveyard 
in interfering with thé zemindar’s right of- 
grazing cattle upon the graves. The 
lower Appellate Court, however, dismissed 
the whole suit. The learned Judge came 
to the conclusion that the whole plot was 
a graveyard and that it was a -grave- 


yard from time immemorial. — -< wey 
The plaintiff appeals.’ The learned Dis-’ 
trict Judge has gone into this question 


a ‘wag - 


The plaintiff is a~ 


Yr 


Pd 


IN 
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with great care and has written an ex- 
haustive judgment. His findings are per- 
fectly clear and I agree with them. Ap- 
parently most of the graves are on one 
side of the plot; but-there are. some 
graves upon the other side of the plot. 
There is no doubt that the plot, which 
has defined boundaries, is a graveyard as 
. a whole. Learned Counsel for the appel- 
lant here has confined his argument to the 
question whether the tomb stone ought to 
be allowed@o remain t) interfere with the 
right, which he contends the zamindar 
has, of grazing hiscattle upon the grave- 
yard. There is no authority for the pro- 
Position that a license to burry excludes 
the erection of tomb stones. There is equal- 
ly.no authority for the proposition thata 
- zamindar, once the wagf ofa land for a 
graveyard has been established has aright 
to use the land for any purpose. In my 
opinion, the position is.clear. Once a plot 
of land has been proved to be a grave- 
yard, the zamindar has no rights left at 
all for the .simple reason. that the grave- 
yard becomes a waqf for the purpose of 
burrying the dead. The zamindar cannot 
interfere with the use of the Jand as a 
graveyard so long as it is uséd for this 
purpose. It would be novel, and indeed 
against public interest, to rule that a zamin- 
“dar has a right to graze cattlé upon a 
graveyard, If he had indeed such a right 
there would be nothing in law to prevent 
him from grazing a pig upon the same 
land. When a community burries its dead 
the land which is used for this purpose 
becomes sacred ‘and should not be used for 
any other purpose whatever. 

It has been argued that there has been 
no proof of the declara-ion of this land as 
a wagf fora graveyard. [tis entirely un- 
necessary to provesuch a dedication. When 
there is a finding that.the land:has been 
used as a graveyard from time immemo- 
rial, a dedication of the land as waqf for 
this purpose is presuméd. It has been also 
contended. that the erection of tomb stone 
` is contrary to the custom of Muslims and 
indeed sinful. Whatever may have been 
the law laid down by “the prophet himself, 
there has been for centuriesa témb stone 
or Mausoleum at Medina over the prophet's 
grave. No careful observer could fail to 
note the hundreds of Muhammadan tomb 
stones scattered over the countryside. The 
appeal therefore must be dismissed with 
costs.. Leave to appeal in Letters Patent 
is refused, - — u 
Roe (ee a ee - Appeal dismissed. 
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LAHORE HIGH COURT 
First Appeal No. 1970 of 1927 
January 10,1934 
ADDISON AND MONROE, JJ. 
SUNDAR SINGH AND 0OTHERS— DEFENDANTS 
- APPELLANTS 
versus 
Musammai JAWALA DEVI AND OTHERS 
— PLAINTIFF AND 
DeFENDANTS— RESPONDENTS 
Custom (Punjab)—Village originally in Lahore 
District transferred to Gujranwala  District—No 
publication, of Customary Laws of that District— 
Village then transferred to Sheikhupura District 
having no Customary Law—Village if governed by 
Customary Law of Gujranwala—Succession—Jats of 
Barianwala, in Tahsil Nankana Sahib, District 
Sheikhupura—Son's death without issue—Father's 
widow, if succzeds 
A village which was in Lahore District, was 
transferred to Gujranwala District before the Gusto- 
mary Law ofthe Lahore District published in 1916, 
was prepared, lt was in Gujranwala District when 
the Customary Law of that District was prepared in 
1914. Later, it was taken out of the Gujranwala 
District and included in the new District of Sheikhu- 
pura. So far no separate Oustomary Law had been 
prepared for this District : : 
Held, that the- volume of Customary Law applicable 
was that of the Gujranwala District published in 1914. 
Amongst. the jats of village Barianwala 
in Tahsil Nankana Sahib, District Sheikhupura 
if there is any | 
of all his father’s widows who, however, would be 
entitled to maimenance from him, and, on the son's 
death without issue, the surviving widow or widows 


of his father would succeed him. The word “mother, ` 


means “ widow of the deceased's father.” Desi v. 
Lohna Singh (|, Dhankhar v. Surjan Singh (2), 
relied on. 

F. A.. fromthe decree of the Senior 
Sub-Judge, Sheikhupura, dated June 28, 
1927. 

Messrs. R.C. Soni and Din Dayal Kapur, 
for the Appellants. 


Messrs. Ghulam Mohyuddin, Amar Nath 
Chopra and Alimuddin, for the Respond- 
ents. 


Addison, J.—Kala Singh, a Jat of vil- 
lage Barianwala in Tahsil, Nankana Sahib, 
District Sheikhupura, died in 1924. His 
land was mutated in favour of Indar Singh, 
his son by his first wife who was dead. 
Indar Singh died in 1925 and the pro- 
prietary body of the village claimed to 
succeed him on the ground that there 
were no remaining heirs. This mutation 
was entered, but, before it was sanctioned, 
the plaintiff, Musammat Jawala Devi, 
claimed that she was entitled to succeed 
as she was the widow of Kala Singh 
and had married him by chadar andazi 
sometime before he died. She had no 
children by him. The Revenue Officer 
kept the mutation pending as by thetime 
he was ready to deal with it, Musammat 


a 


son, he succeeds to the exclusion .. 
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Jawala Devi had instituted this suit 
against the proprietary body for a declara- 
tion that. she was the widow of Kala 
Singh and entitled to succeed to the usual 
widow's estate under Customary Law upon 
the death of Indar Singh. The Subordinate 
Judge, First Class, decreed her claim and 
the proprietary body have appealed. 

Various defences were raised, but we 
are concerned only with two of them in 
the appeal. The defendants pleaded that 
Musammat Jawala Devi, was not the widow 
of Kala Singh and that, even if she was, 
she was not entitled to succeed upon the 
death of: Indar Singh, the son of Kala 
Singh by his first wife. There is ample 
avidence on the record establishing that 
she married Kala Singh by chadar andazi 
and lived with him as his wife. This 
evidence is discussed in detail by the 
Subordinate Judge and nothing has been 
said which would lead us to come toany 
other conclusion. There is no doubt that 
she.was his wife, 

Phere remains the question of custom. 
This village used to be in Lahore District, 
but was transferred to Gujranwala District 
before the Customary Law of the Lahore 
District published in 1916 was prepared. 
It was in Gujranwala District when the 
Customary Law of that district was pre- 
pated in 1914, Later, it was taken out of 
the Gujranwala District and included in 
the new district of Sheikhupura. Sq far 
no separate Customary Law has been pre- 
pared for this district. The volume of 
Customary Law applicable thérefore is that. 
of the Gujranwala District published in 
1914. According to the answer to question 
No. 33 of that Code, if there he ason or 
sons of their male lineal descendants they 
inherit on the death of theirfather. Ifa 
man dies without any male issue, inherit- 
ance devolves on his widow or widows 
and, in their absence, on his brothers and 
then on his near collaterals. Fourteen 
exceptions are appended to this reply. They 
show that, in the instances cited, where 
there was a widow with no issue as well 
as the sons of another widow, the sonless 
widow took half-and the sons of the other 
widow half. Asthere is no other evidence 
onthe record it is necessary to. accept for 
the purpose of this case that the general 
rale stated inthe answer applies. 

Question No. 42 supplements question 
No. 33.. The reply is that, if there be 
neither any male lineal descendant nor 
widow, then inheritance devolves upon his 
mother and his son’s widow, if any, jointly, 
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in equal shares in preference to collaterals’ 
In order to understand the reply to ques- 
tion No. 42, it is necessary to see in what 
capacity a mother succeeds, A Full Bench 
of the Punjab Chief Court as far back as 
1891 held in Desi v. Lehna Singh: (1), that.a. 
mother does not succeed as such, but as: 
the widow of her husband, i. e, of her- 
son’s father whom she should have suc- 
ceeded if there had been no son to stop. 
or postpone her succession. ‘his was fol- 
lowed in Dhan Kaur v. Surjan Singh (2). 
The answers therefore to- questions Nos. 33 
and 42, in the Gujranwala Code, mean’ 
that if there is any son, he succeeds to 
the. exclusion of all his father’s. widows. 
who, however would be -entitled to maint- 
enance from him, and, on the son’s death. 
without issue, the sarviving widow or 
widows of his father.would succeed him. 
The word “mother,” in the answer to 
question No. 42, means “widow of the- 
deceased’s father.” It follows that the. 
suit was properly decided andl woul 
dismiss the appeal with costs. gs 
Monroe, J.—I agree. ` `. i 
D. Order accordingly. . 
(1) 46 P R 1891. 


(2) 109 Ind. Cas. 787; A I R 1928 Lah. 983, 10 Lah. 
LJ 384. 


_ LAHORE HIGH COURT l 
First Civil. Appeal No -1945 of 1923 ` 
| April 7, 1932 i 
TeK UHAND AND MONgOE, JJ. | 
GHULAM MOHAMMAD—PLAINTIFF— 
APPELLANT K 
versus g 
USMAN AND OTAERS — DEFENDANIS — 
RESPONDENTS 2 
Limitation Act (IX of 1968), s. ‘14—Presentation 
of appealin wrong court—Erroneous advice of Plea- 
der— Whether suyficient ground for excusing delay. 
Presentation of an appeal in the wrong Court on 
the mistaken advice given bona fide by a Pleader is a ` 
sufficient ground for excusing delay in presenting 
the appeal‘to the proper Court. Abdur Bahman'v. 
Charag Din (1), Sundar Das v. Umda Jan (2), Sundar- 
bai v. Collector of Belgaum (3) end Ambika Ranjan 
Mujumdar v. Manikgunge Loan Office Ltd (+), referred 


to - 

F. ©. <A. from the decree ‘of 
the Senior Subordinate Judge, Mianwali, 
dated March 22, 1926. < 

Mr Jeremy for Mr. M. L Batra and Mr. 
S. R. Laul, forthe Appellant. 

Mr. Hargopal, for the Respondents. 

Tek Chand, J.—This appeal arises-out 
of a suit instituted by the plaintiff-appellant 
to.:pre‘émpt ‘the’sale of 2103 :anals ofland, 
effected by defendants . Nos. 1 and2 =, 
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favour of defendants Nos. 3 to 5, on 
November, 12, 1923, for Rs..8,000. The 


plaintiff alleged that the sale price mention-" 


ed in the deed- was fictitious and that the 
amount actually paid was Rs. 1,051-?-0 only; 
The defendants admitted the plaintiff's 
right of pre emption but pleaded that the 
price mentioned in the deed had been paid 
in full and that’ the market value of the 
land, was also the same. 

The leMned Senior Subordinate Judge 
held that Rs. 8,000 had been fixed as the 
price in good faith and’ that-it-also repre- 
sented the market value of theland sold. 
He accordingly. passed a decree.in favour 
of the plaintiff for possession of the land 
on payment of Rs, 8,000 within four months 
fromthe date of the decree. 
“ being dissatisfied with this decree has pre- 
. ferred a first- appeal to this court and the 
sole question for determination is the 


amount, on payment of which, the plaintiff. 


should be allowed to take over the bargain. 
_ At the hearing a preliminary objection 
was taken by the learned Counsel forthe 
respondents that the appeal was barred 
by limitation. It appears that the appeal 
was originally presented in the Court of 
the - District Judge, Mianwali, within 
30 days of the decision by the trial Court. 
On July 1, 1920, on objection taken 
by the defendant-respondent the learned 
District Judge held thatthe real value of 
the appeal for purposes of jurisdiction’ was 
Rs. 8,000, and therefore the appeal lay to this 
Court. He accordingly returned the memo- 
randum of appeal to the plaintifi-appellant 
for presentation in the proper court and, 
on July  &, 1926, the memorandum of 
appeal was duly presented in this court. 
Mr. Hargopal contends that, in view of 
the. Full Bench decisions in Abdur Rahman 
v. Charag Din (1) and Sundar Das v. Umda 
Jan (29), “the forum of appeal was to be 
determined by the amount which the trial 
Court had held payable by the plaintiff to the 
defendant vendees and that, with the exer- 
cise -of a little care and caution on the 
part of the plaintiff and his legal advisers, 
it should have been discovered that the 
appeal didnot lie to-the District Court 
and, therefore the period during which the 
memorandum of appeal -remained ir that 
court should not be excluded. It appears, 
however, that the appeal waspresented in 
the District Gourt under the advice of Lala 


(1) 19 P. R. „1908; 129 P, L. R..958; 38 P W. Ri 
08. 


. ‘ey 82 Ind ‘Das, Sra: (8 Lah 431s 
1, R.1925 Lah. (F. 
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Sita Ram Maini, a leading Pleader of Mian- 
wali, who has filed an affidavit that on 
the authority of certain rulings of the- 
Allahabad and other High Courts he 
thought that-the appeal lay tothe District 
Judge and he had advised:the appellant: 
accordingly. In these circumstances I am 
of opinion that the plaintiff should - not 
be penalized for having acted’ on: the: 
mistaken advice given bona fide by his 
Pleader. The case falls within the rule 
laid down in Sundarbat v. Collector of Beél-- 
gaum (3) and Ambika Ranjan Majumdar v.’ 
Manikgunge Loan Office, Ltd. (4) and I hold- 
that, under: the circumstances, the appellant 
is entitled to exclude the period ` during: 
which the appeal remained pending in 
the District Court- Deducting this-period: 
the appeal is admittedly -within time. I 
would, therefore, overrule the preliminary 
objection. 

[The rest of the judgment is 
purposes of this report.] y 

Monroe, J.—I agree. ; 

Appeal illom: : 

G 52 Ind. Cas 897; 43 B. 378 at p. 384; 461 A.15; 
(1919) M. W.N, 254; 23 O. W. N. 153, 21 Bom, L. R. 
1148 (P. O 


). 
mop Ind. Oas. 703; 55 01798; 32 O. W. N. 3723 a 
R. 1928 Oal. 468. 


not material for the 


LAHORE HIGH COURT 
Second Appeal No. 525 of 1933 
December 6, 1933 
Butpg, J. 
PAL SINGH AND ANorHER—PLAINTIFFS - 
APPELLANTS 
versus 
BHOLA SINGH AND OTHERS— DEFENDANTS 
—RESPONDENTS | 
Transfer of Property Act (IV of 18821, as: 60 and 
63-A—-Mortgage by conditional sale—No steps to 
foreclose 1t—Mortgage, if can still be redeemed— 
—Mortgagee, whether entitled to make improvements— 
Kacha kotha erected~Mortgagee, if ‘entitled to 
compensation—Power to remove materials, 
Where u mortgage was by conditional sale, but nd 


foreclosure proceedings were taken, the mortgage 
could be redeemed. 

A mortgagee cannot make im provements on thé 
mortgaged property and is not entitled to compénsa- ; 
tion for the kacha kotha built by him on the site, 
He can only remove the material. 


. A. from the decree of the Senior 
Sub-Judge, Amritsar, dated December 5, 
1932. - 

Mr. Gobind Ram Khanna, for the Appel- 
lants. 

Mr. Amin Chand Mehta; for the Res- 
pondents. 

Judgment.—This- was a suit’ för. rê? 
demption of a site mortgaged by the 
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grandfather of the plaintiffs in 1891. The 
suit ‘was decreed by the trial Court but 
dismissed on appeal by the learned 
Senior Subordinate Judge. The learned 
Senior Subordinate Judge's finding that 
plaintiffs’.own: witnesses admitted that the 
defendants had been in adverse possession 
for 20 or 30 years is clearly based on a mis- 
reading of the evidence as no such state- 
ment was made by the witnesses. Pal Singh, 
plaintiff, no doubt stated before the issues 
that defendants took possession during his 
minority, but that period extends to about 
eight sears before the suit and it is not 
clear when the possession was taken. In 
another part of his judgment, the learned 
Senior Subordinate Judge remarks that 
possession was taken in pursuance of the 
mortgage and thisseems more probable in 
the circumstances of the case. 


The mortgage was by conditional sale, 


but no foreclosure proceedings were taken 
and so‘these plaintiffs seem to be still 
entitled to redeem the property. The 
defendants were not entitled to make any 
improvements and I agree with the trial 
Court thatthey are not entitled toclaim 
any compensation for the ‘kacha kotha’ 
erected by them on the site. They can 
remove the material. I accept the appeal 
with’ costs and setting aside the order of 
the learned Senior Subordinate Judge re- 
store that of the trial Court. 

D. Appeal allowed. 


“4 
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ALLAHABAD HIGH COURT 
Civil Case No. 249 of 1933 
January 24, 1934 
“KING AND IQBAL AHMAD, JJ. 
PHULCHAND AND ofHERS—APPLIOANTS 
T ` Versus - , 
Khwaja TAHIR HUSAIN—OpProsITE 
sa Party ` > 
` Civil Procedure Code (Act V of 1968), s 151,0 XXII, 
r.l10—Assignment during pendency of appeal— High 
Court's power toimplead assignee—S 151—Applicant 
neglecting another remedy—Whether s. 15l can 
be invoked—Complications and additional evidence, 
necessary consequence—Desirability of invoking s 151. 
Where the assignment in favourof the applicant 
was not during the pendency of the appeal the 
High Court has nojurisdiction under r. 10, O. XXII, 
to implead the assignee as apaity to the appeal, 
whether the suit is a mortgage snit or not, = 
It is not permissible to invoke the inherent jurisdic- 
tion of the Court as defined by s. 151, Civil Procedure 
Cods in cases’ where the applicant has his remedy 
provided elsewhere in the Code and has neglected to 
aguil himself of it, The inherent jurisdiction vested 


in Courts is to beexercised only to furtherthe ends ` 
of justico and not. to oreste complications in s- 
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cause by introducing matters, the adjudication o 
which may be impossible without reception of ad 
ditional evidence. 

Messrs. Panna Lai and K.N. Malaviya, 
for the. Applicants. i ; 


Messre. P. L. Banerji, K: Verma and 


S. K. Mukerji, for the Opposite Party. 


Judgment.—This is an appli- 


cation by one Phul Chand for being array-- 


ed as respondent in firat appeal No: 249 
of 1933. The appeal arises out of à ‘suit 


for sale on a mortgage executed in 1926- 
vour of. 


by Tahir Husain, appellant, in 
one Chharang Ram. Chharang Ram ‘died 
leaving two sons, Phul Chand and Hansraj. 
Phul Chand, the applicant before us, is 


a person other than Phul Chand, son of- 


Chharang Ram. - 


PhuljChand son of Chharang Ram filed the: 


suit giving rise to the present appeal and he 
impleaded Tahir Husain and his brother 


Hansraj, as defendants to the suit. He alleged ~ 


in the plaint that he and Hansraj were entitl-: 
ed tothe mortgage debt in equal shares and, 
that Hansraj was being impleaded as -a 
pro forma defendant. - A 


During the pendency of-the suit in the 


Court below, Phul Chand, applicant, pur- 
chased the rights and interasts of Hansraj 
in the mortgage deed in suit and filed an. 
application in the Court below for being 
added as a defendant to the suit, On 
February 26, 1933, the Court ordered that 
the application be granted on payment of 
Rs. 50 by Phul Chand applicant to Phul 
Chand plaintiff on account of the costs of 
ihe day. By a subsequent order on the 
same date, the Court further ordered, that 
Phul Chand be made a defendant to the 
suit on condition of his paying half of 
the total costs incurred by Phul Chand 


plaintiff in filing the suit.. The Court fixed 
April 12, 1933, for the payment of half the 


costs, - e 

Phul Chand, applicant, deposited the 
sum of Rs. 50 but failed to deposit half 
the costs incurred by Phul Chand plaint- 
iff by April 12, 1933. The Oourt then 
dismissed the application of Phu! Chand 
and after recording evidence, passed a 
decree in the plaintiff's favour cn the same 
date, viz., April 12, 1933. Tahir Husain 
has come up in appeal to this Court and 
has impleaded Phul Chand and ‘Hansraj; 
the sons of Chharang Ram, as respondents 
to the appeal. Phul Chand applicant, has, 
as already observed, filed an application 


in the appeal to be made a respondent in 


for Phul Chand: 


the appeal; -. 
The learned Counsel 


1934 


plaintiff-respondent opposes the application 
on the ground that in accordance withthe 
provision ofr. 10, O. XXII, Civil Procedure 
Code, the’ application cannot be entertained 
by-this Court, as the assignment in favour of 
Phul Chand, applicant, by Hansraj was 
made during the pendency of the suit in 
the. Court below. and. prior to the filing of 
the appeal, in this Court. It is further 
urged by him that to grant the applica- 
tion of.Phul Chand, applicant, would- be 
in substancgto revise the order passed by 
the Court below rejecting his application, 
though no appropriate steps,to have that 
order set aside. were taken by Phul-Chand, 
applicant. In ourjudgment the contention 
of the learned Counsel-for Phul Chand, 
respondent, is well founded and ought to 
prevail, It is provided by r. 10 that in 
cases of assignment, creation or devolution 
of any interest during the pendency of a 
suit, the suit may, by leave of the Court 
be continued by or against the person to 
of upon whom such interest has come or 
devolved. By r. 1l of O.. XXII, it is 
provided that in the application of O. XXII, 
to appeals, so far as may be, the word 
“plaintiff” shall be held to include an 
appellant, the word “defendant” a respond- 
ent, apd the word “suit? an appeal. If 
we substitute the word “appeal” for the 
word. “suit” in r. 10, the. rule runs 
thus :" a 3 f 
“In other cases of assignment, creation or de- 
volution of. any interest during the: pendency of 
an. appeal, the, appeal may, by leve of the Court, 


be continuei by or against the person to or upon 
whom’ such interest has come or devolved.” a 


‘In. the case -before us the assignment 
in’ favour of the applicant was during the 
pendency of the suit in the ‘Court below 
and not during the pende.cy of the appeal 
in this Court. As the assignment in favour 
of'the applicant was not during the pendency 
of the appeal, we have no jurisdiction under 
r: 10 to implead the applicant asa party 
to: the appeal. . i : 

- It is, however, argued by the learned 
Counsel for the applicant that as a mort- 
gage suit remains ‘pending till the passing 
of the final decree in the suit, the pendency 
of the appeal’ must be deemed to be 
tantamount to the pendency ‘of the suit; 
and as such, it is contended by him that 
we have jurisdiction under r. 10 to implead 
the applicant as a respondent to the 
appeal. The obvious answer to this con- 
tention is that the word “suit” in r. 10 
kas been used in contradistinction to the 
word “appeal.” That this.is so is demon- 
-strated ‘by the provisions of r, 11 that the 
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words “appeal” shall, so far as may be, 
be substituted for the word “suit” in the 
application of the provisions, of O. XXII, 
to appeals. If the legislature! had intended 
that the word “suit” in O. XXII, should 
be deemed io include an appeal, it would. 
have been wholly superfluous to enact the 
provisions ofr. 11, O. XXII: The appeal 
before us is not a continuance of the 
suit filed in the Court below, but is a 
proceeding taken by the party aggrieved 
by: the decree passed in the suit by the 
Court below with a view to get rid of that 
decree. $ A - 
Moreover, it cannot be disputed that the 
Court below had jurisdiction to deal with 
the application that was filed by the 
applicant to be made a defendant in the 
suit. The propriety of the order of the 
Court below directing that the application 
be granted conditional on the payment by 
the applicant of half of the costs incurred 
by Phul Chand, plaintiff; also cannot be 
questioned. To accede to the application 
of the applicant would- be to set aside 
the order of the Court below rejecting the 
application of the applicant in conséquence 
of the non-compliance by him of the direc- 
tion to pay the costs, and, this obviously 
would be unjust. The learned Counsel for 
the applicant further contended that the 
application should, be treated as an ap- 
plication under s. 151 of the Code and 
that we should, in exercise of our-inherent 
jurisdiction, order the applicant to be 
made a respondent in the appeal. There 
are two answers to this contention. In 
the first-place it. is not permissible to 
invoke the inherent jurisdiction of the 
Court as defined by s. 151, in cases where 
the applicant has his remedy : provided 
elsewhere in the Code’ and has neglected 
to avail himself of it. In the second place 
the inherent jurisdiction vested in Courts 
is to be exercised only to further the ends 
of justice and not to create. complications 
in a cause by introducing matters, the 
adjudication of which may be impossible 
without reception of -additional . evidence. 
In the case before us it is alleged by 
Phul Chand, plaintiff, that. he holds- a 
charge over the half share of-the mort- 
gage debt due to Hansraj from Tahir 
Husain and, thatio a suit filed by Hansraj 
against Phul Chand plaintiff it has been 
decided that he is entitled to realise the 
mortgage debt due to Hansraj in satisfac- 
tion of his claim on the charge created. 
by Hansraj in -his favour. -The question’ 
whether or not Phul- Ohand. applicant is 
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bound by that decision and, whether or 
not he is entitled to realise half of the 
mortgage debt due to Hansraj from Tahir 
Husain, are questions that are not free from 
difficulty and cannot, in the absence of 
adequate materials, be adjudicated in the 
present appeal. The rights of Phul Chand 
plaintiff and Phul Chand applicant inter 
se can appropriately be decided in separate 
proceedings. 
fore, in support of the present applica- 
tion, to appeal to the inherent jurisdic- 
tion of this Court as defined by s. 151 of 
the Code. 

For the reasons given above we dismiss 
this application with costs. 

D. Application dismissed. 


LAHORE HIGH COURT 
Civil Revision Petition No. 324 of 1933 
, January 31, 1934 
HILTON, J. 
RAM COHAND —PLAINTIFE—PETITNIONER 
Versus 
NANGA AND ANOTHER—DEFENDANTS— 
OPPOSITE PARTIES 

Limitation Act (IX of 1908), Sch I, Art 15—Crediior 
reserving right to sue onthe whole sum, on default of 
an instalment—Suit on default, for the whole amount 
—Article 15, whether applies. | 

Where a creditor had the right to recover the whole 
sum with interest if there was default on any 
instalment, or he could waive this right and 
sue for each instalment as it fell due andno 
instalment being paid he sued for the whole 


sum: 
Held, that as the creditor sued for the whole 

amount, there was no waiver and time ran under 

Art. 75 from the date when default was made. 


Cc. R. P. from an order of the Small 
Cause ‘Court Judge, Delhi, dated 
January 14, 1933. 

Mr. Mohsin Shah, for the Petitioner. 

Judgment.—I think the judgment of 
the flower Court is right. The sum was 
repayable in monthly instalments. The 
creditor had the right to recover the whole 
sum withinterest if there was default on 
any instalment, or he could waive this right 
and“ sue - for each instalment, 
as it (fell due. Since no instalment 
was paid and he has sued for the whole 
sum it is clear that hehas uot waived the 
benefit of the provision. If he had waived 
it, he could have sued only for those 
instalments regarding which there had 
Deen default during three years prior b, 
‘the suit, but this. is not what he has 
done, 


It is not permissible, there- ~ 
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Since therefore there has been no such - 


waiver, time runs under Art. 75 from the: 
date when the default was made, as held by 
the lower Court and the suit is time-barred. 


I dismiss the revision petition. I maké no 
order as to costs. te Ai 
D. < Petition dismissed. 





LAHORE HIGH COURT 
Miscellaneous First Appeal No. 178 of 1933 
November 27, 1933: 


Jal LAL, J.. 
` Musammat NUR BEGUM — APPELLANT 
VETSUS i 
Musammat BEGUM AND” OTHERS— 
RESPONDENTS j 


Muhammadan Law—Guardianship—Minor girl— 
Mother remarrying and with her second-husband ' 
living in the same house as the maternal grandmother: 
—Preferential right of guardianship of maternal: 
grandmother to paternal grandmother, if lost. ee 

The mere fact that the mother ofthe minor girl has 
remarried against the wishes of her relatives, and she 
and her second husband stayin the same house as the ' 
minor girl's maternal grandmother, is not a‘sufficient 
cause -to deprive the preferential right of. the 
maternal grandmother to the guardianship of thé 
minor to that of the paternal grandmother. A Se 

F. A. from an order of the 
Senior Sub-Judge, Ferozepore, dated 


March 1, 1933. 


Mr. Chandar Gupta for Mr. Fakir Chand, ji 


for the Appellant. 

Mr. Akbar Ali, for the Respondents. 
Judgment.—This is an appeal against 
the order of the Senior Suborainate Judge" 
appointing Musammat Begum as guardian’ 
of Musammat Iqbal Begam aged about 
nine years. The appellant is her maternal . 
grandmother and the respondent is her 
paternal grandmother. The mother ofthe 
minor is-alive, butshe has remarried. The 
minor is living with Musammat Nur Begum, 
appellant. It is alleged that her mother 
Musammat Soman is also living in the samé 
house with -her secund husband. Counsel 
explains that she is living in a separate 
room. of the same building. Be that as it 
may be the mere fact that the mother has re- 
married is by itself no ground in this case’ 
to deprive her of her rights over her minor. 
daughter and the only ground on which the 
appellant, Musammat Nur Begum has been 
deprived by the Senior Subordinate Judge 
of her undoubted right is that her daughter 
Musammat Soman and her second husband’ 
are living inthe same house. It appears 
from e. 257 of Mulla’s Muhammadan Law. 
that the-mother’s mother has a preferential 
right against the father’s mother to the. 


b 


ii. 
guardianship of the minor granddaughter 
‘after.the mother. Strong reasons should 
therefore exist in order to deprive her of this 
preferential right. In my opinion no such 
reasons exist in this case. 

It is alleged that Musammat Soman has 
married the second husband against the 
wishes of the remaining members of the 
family, but thisisno ground for depriving 
-MusammaigNur Begum of the custody of 
-the minor¥-I accept the appeal with costs 
and setting asidé the order of the Senior 

Subordinate Judge appoint Musammat Nur 
Begum: as the guardian of the person of 
Musammat Iqbal Begum. 

D. Appeal allowed. 


a LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 677 
i ‘ | of 1933 f 

November 30, 1933 
DALIP SINGH, J. 
Musammat BIBL AND ANOTHER— 
: APPELLANTS 
VETSUS 
Musammat BIBI AND OTHERS — 
RESPONDENTS 
Guardians and Wards Act (VIII of 1590), s. 17— 
Minor children of’ Muhammadan father—Mother 
not of good character and marrying a Hindu Jat— 
Whether a proper guardian 
Where the'’motber of the minors who were 

‘Muhemmadans and of the age of 11, 9 and 8, was 
nor of a good character and had marrieda Hindu 
at; f 
“Held, that it was in the interest of the minors to be 
brought up in the religion of their father to which 
‘presumably they belonged, the children not being 


go young that they could not be separated from the 
mother 


. M.F. A.from an order of the Senior Sub 
Judge, Jullundur, dated March 28, 1933. 
`- Mr. N. C. Mehra, for the Appellant. 
Mr. Ghulam-Mohyuddin, for the Respond- 
ents. f 
Judgment.—I see no reason to interfere 
in appeal. The mother does not seem to 
be of good character, she has. marrieda 
` Hindu Jat and I think it is in the interest 
of the minors to be — brought up 
in the religion of their father to which 
< presumably they belong. They are not so 
young that they cannot be separated from 
the mother being 11, 9 and & years old, 
_Tespectively. I dismiss the appeal. No 
order.as to costs. f i 


- De. Appeal dismissed. 
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‘MADRAS HIGH COURT 
Appeal Against Order No. 522 of 1932 | 
November 1, 1933 
SUNDABAM CHETTY AND PakKENHAM 
WALSH, JJ. f 
Pu. Ru. Kr. KARUPPAN CHETTIAR— 
Surety —APPELLANT . 
: versus 
A. Cr. N. NAGAPPA CHETTIAR 
AND ANOTHER PLAINTIFF AND, DEFENDANT 
. — RESPONDENTS 
Civil Procedure Code (Act V of 1908;, s, 145 (a), 
0. XXI, r. 40 (1) (5)—Arrest of judgment-debtor— 
Release on surety executing security bond—Surety 


undertaking liability under decree if not discharged 
by judgment-debtor in a month—Default—Execution 


_ against surety —Enforceability of bond—Contract Act 


(IX of 1872), s. 126. 
The decree-holder applied for execution and prayed 


for arrest of the judgment-debtor who was arrested 


and subsequently he putin a petition to release him 
on the strength of a surety. The material ; art of the 
security bond executed by the surety was as follows: 
“The defendant in the above suit, viz, P. H. R. M. 
Peri Perianan Ohettiar was arrested, and he was 
produced before this Court. He agreed with the 
plaintiff to discharge the decree debt within a month 
and he. requested time for a month. The baid 
Perisnan Chettiar requested me to stand - surety 


- therefor, and I agreed to it and executed this bond, 


lf the above Perianan Chettiar does not discharge the 
said decree to the plaintiff- within one month, 1 
hereby agree that myself, my heirs and the successors 
to my titleare bound to pay the amount in full due 
upon the said decree, and | have executed: this surety 
bond," The Court released the judgment-debtor and 
dismissed the execution petition .On default of 
payment of the decree within a month, the decree- 
holder applied for recovery of the amount from the 
surety : E 

Held, that the sesurity bond did not come under 
O XXI,r, 40, cl, (5) proviso, Civil Procedure Code 
but fcll under s 145(@) and that the decree-holder 
was entitled to recover the amount from the surety. 
Raj Raghubar Singh v. Jai Indra Bahadur Singh (6) 
and Sankunni Variar v. Vasudevan‘ Variar (7), relied 
on. 

Held, also, that even if the bond did not come under 
O. XXI, r. 40(1) or under O. XXI, r. 40 (5) proviso, 
it was enforceable under -s. 126, Contract Act, 
pad Bewa v Easin Sarkar (5), relied on. |p 976, 
col, 1] - 


Appeal against the order of the Court of 
the Subordinate Judge, Devakottah, dated 
December 8, 1932, and madein E, P. No. 
159 of 1932, in O. S. No. 93 of 1930. 

Mr. V. Ramaswamy 4yyar, for the Ap- 
pellant. : | 
Mr. M. Patanjali Sastri, for the Respond- 


‘ents. 


Judgment.—The plaintiff in this case 
applied for execution of his decree against 
the judgment-debtor as well as against the 
latter's surety. -Execution _ Was granted 
against the surety and against this order 
the surety appeals. $ 

. In the lower Court there was a ground 


-P 


014 
taken that the decree had been satisfied, 
This was found against and though it has 
been raised in the Memorandum of Appeal, 
it was given up in argument before us 

The circumstances in which the security 
bond came to be taken are as follows. The 
decree-holder put in E. P. No. 252 of 1931 
dated December 4, 1931, to arrest the judg- 
ment-debtor. Notice was sent and finally 
the judgment-debtor was arrested on Janu- 


-ary 18, 1982. He prayed for one week’s 


time for the purpose of settling the decree 
with the plaintiff and for making arrange- 
ments for paying the amount. The order 
of: the Court on this, dated January 25, 
1932, was “three days time more allowed; to 
be producéd on January 28.” On that date 
the judgment-debtor put in a_ petition 
E. A. No. 86 of 1932, to release him frem 
arrest on the strength of the surety. This 
was accompanied by an affidavit. The 
surety appellant executed on the same date 
in'favour: of the Court a security bond, the 
material part of which, is as follows: 

“The defendant in the above suit, viz, P. H R Peri 


` M. Perianan Ohettiarjwas arrested, and,he was produc 


ed before this Court Heagreed withthe plaintif to 
discharge the decree-debt within a month and he re- 
quested time fora month. The said Perianan Chettiar 
requested me to stand surety, therefor, and 1 agreed 
to it and executed this hond. If the above Perianan 
Chettiar does not discharge the said decree to the 


-plaintiff within one month, 1 hereby agree that my- 


self, my heirs and the successors to my title are bound 
to pay the amount in full dué upon the said decree, 
and I have executed this surety bond.” 

- On this the Court passed the following 
order on January 29, 1932 :—“ Debtor 


‘arrested-but released on security. Petition 


is dismissed.” The decree amount not 
having been paid within a month, the 


‘plaintiff sought to recover it from the 
`  Burety. 


The argument raised in appeal is that 


' this bond must be held to have been given 


under O. XXI, r. 40, el. (5), proviso. ‘This 
proviso runs as follows: 

“ Provided that, in order to give the judgment- 
debtor an opportunity of satisfying the decree, the 
Court before making the order ot committal may 
leave the judgment-debtor in the custody of an 
officer of the Court for specified period not exceeding 
ten days, or release him on his furnishing security to 


"| the satisfaction of the Court for his appearance at the 


expiration of the specified period if the decree be not 
gooner satisfied.” 

This proviso and the new r. 40, were 
substituted by the Madras High Court for 
r. 40 in the Code. Now thereis no doubt 
that if the Court had meant merely to 
release the judgment-debtor from arrest 
on security that if he did not satisfy the 
debt before the expiration of the ‘specified 
period he should appear in Court, this pro- 
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vis was the proper proviso to apply. But 
in point of fact the Court was neither 
asked to də this nor did.it do it; not did 
the sure.y bind h:mself at all that the 
judgment-debtor should appear before the 
Court on any date. In this connection it is 
useful to note not only what- has been 
stated in the bond quoted above but in the 
affidavit of the judgment-delgprs’ to the 
Court. The material portion thereof runs 
as follows: 

“2, I have been arrested in respect of the .decree 
in the above suit and I. have arranged with the 
plaintiff to discharge the decree Plaintif too has 
consented to have it settled and has asked me- to 
have time for one month on producing a surety. To 
that effect, I have obtained a letter from the plaintiff 
and given it to the plaintiff's vakil. 

3. I have gota house at Puduvayal. I have no 
other properties, I owe also certain other debts, In 
this circumstance, | have to arrange with the plaint- 
iff, get a loan -on the mortgage of the said house, and 
I have to pay the amount to him. I am unable to 
pay off the decree in any other manner. “ 

The plaintiff knows all the above matters and he 
has agreed that I may take time for a month and 
that the decree may be satisfied within that time. 
If the decree amount is not paid to the plaintiff within 
the period ofa month, the surety has consented to 
pay the decree amount 

4. P L.R.M. K.R. Karuppan Chettiar Avergal of 
Pollathur has consented to stand as surety and I have 
submitted herewith his surety bond. The plaintiff 
has accepted his suretyship by the plaintiff's letter, 

It is, therefore, just..and necessary that the Court 
may be pleased to release me from the arrest on the 
strength of the surety of the above person,” | 

It is perfectly clear from this that after 
the arrest of the judgment-debtor he made 
a private arrangement between himself and 
his judgment-creditor by which the latter 
agreed that he should have a month to-pay 
the decree amount on condition. of furnish- 
ing a surety who would pay the decree 
amount if the payment was not made with- 
in that period. There was no condition that 
the judgment-debtor should appear ‘before 
the Court, and it was natural that as ‘the 
judgment-creditor was foregoing this hold 
upon the judgment-debtor, he required full 
security for the decree amount being paid. 
So we find that on this Court passed the 
appropriate order of unconditional release 
and dismissal of the petition. 

The cases quoted for tke appellant do not, 
we consider, establish the legal case put 
forward for him. In Raghunandan Prasad 
Singh v. Kirtyanand Singh (1), the Privy 
Council held that where a bond was execut- 
ed by a surety in pursuance of an order 
of Court, the bond should be considered in 
the light of the order directing the security 

(1) 136 Ind, Cas. 629; 63M L J 85; 36 L.W 111; 


Ind. Rul, (1932) P C 133; AIR 1932 PO 131;330W ° 
N 701; 55 OLJ 413 (PO. ; í 
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to be given, and that the circumstances in 
which it was executed may be looked at. 
In the present case the circumstances are 
perfectly clear. ' The prayer of judgment- 
debtor in his affidavit, the bond executed 
by the appellant, and the order of the 
Court are all in entire conformity with one 
another. In Chandi Charan Sen v. Ram 
Coomar Chakravarty (2), there was an order 
i of the” Cott for appearance, which quite 

differentiates it from the present case. It 
may also be noted that it was found in that 
case that the bail bond was in Burmese 
which was not the language of the surety 
and it. was held that “he did not under- 
stand ` its terms. Janki Das v. Ram 

Partab (3), the decision of a single Judge, 
‘was under s.' 336, of the old Code corres- 
ponding to s.'55,ʻof the present Code. 
-There again there was an order for appear- 
ance made by the Court. And it has also to 
_ be noticed that under the old Code and even 
under.the new,Code until Act TIT of 1921 
the Court was bound torelease the judgment- 
. debtor on his expressing his intention to 
* apply. for being declared an insolvent, and 

on his furnishing security to the satisfaction 

-of the Court. Hence it is clear that any 

bond which went beyond this might be 

attacked as void for want of consideration. 

D. Manackjee v. R. M.N. Chetiyar Firm (4), 
is not relevant. In that case the liability 
under -the surety bond was held to have 
come to:an end when the attachment, in con- 

nection with which it was given, ceased on 

the dismissal of the suit. The lower Court 
has held thatthe bond in question comes 
under,O. KAI, r. 40 (1). It certainly does 
_not come under O. XXI, r. 40, cl. (5) proviso. 

We do.not think iS necessary to discuss 
whether the release of the judgment-debtor 

in this case can or cannot be brought under 

the words “unable from poverty or other 
suficient cause to pay the amount of the 
. decreé;” because, assuming that it is with- 
in the-power of the Court to take a bond 
like the present though it is not specially 
providéd for by any order or rule:in the 

Code then there is ample authority for 
holding that it can be enforced. The case 
in Joyma Bewa v. Easin Sarkar (5), is 
exactly‘in point. There, in execution. of a 
- Qecree; the :decree-holder, the judgment- 

debtor and.the’surety agreed that the decre- 


` (2) 23 Ind: Oas. 349, 7 Bur. LT5. ~- - 
(3) 16 A37; AW N 1893. 203. AS 
A (4) 105 Ind.-Oas. 540; 5 R 492; A I R 1927 Rang 


. 810.. a ; < ; 
(5) 95 Ind, Oas, 483; 53 O 515; 30 C:W -N 609; .43 
Q LJ 493; AIR 1926 Oal. 877. 
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tal amount should be paid within a certain 
time by the judgment-debtor, failing which 
the decree-holder should be entitled tO 
proceed against the suréty to realise the 
decretal amount in execution of the decree. 
These terms were embodied in a petition 


signed by the parties and filed before the. ` 


Court with a stamp appropriate to a petition, 


but insuficiently stamped either as a con-' . 


tract of suretyship or as a security bond. 
It was held that the contract contained in 
the petition signed by the three parties con- 
cerned amounted to a contract of guarantee 
within s. 126 of the Contract Act, and that 
the failuré duly to stamp a document which 
must be stamped by reason of the provi- 
sicns of the Stamp Act does not affect the’ 
validity of-any contract therein contained, 
but renders the document inadmissible in 
evidence; and with regard tos. 145, Civil Pro- 
cedure Code, it was heldihat it is not neces- 
sary that a contract of suretyship should be 
in the form of a security bond, or in writ- 
ing, or that the contract of suretyship should 
be in favour of the Court for the purpose of 
execution as against a surety under s.. 145, 
of the Code of Civil Procedure. ` Execution 
against the surety was allowed. The pre- 


sent case is a very much stronger case than - 


that, for here the bond is tothe Court and 


all that can be said about itis that such a . 


bond does not fall within the express 
terms of any Order or Rule in the Cade, 
with regard to the power of the Court to take 
it. Asregards the applicability of s. 145, 
it was not denied before us that the bond 
in its terms directly falls under s. 145 (a) 
—“ for the performance of any decree or 
any -part thereof.” Evenhad the bond not 
fallen exactly under any of the terms of 


s. 145, the Privy Council decision in Raj - 


Raghubar Singh v. Jai Indra Bahadur Singh 
(6), which has been followed in Sankunni 
Variar v. Vasudevan Nambudripad (7), 
shows that such a bond can be enforced 
by order of the Court. It has not been argu- 
ed seriously that the present bond is not 
inter vires of the Court and it is clear enough 
that if the liability undertaken in the bond 
cannot be enforced when the condition as _ 


stated in the bond under which it is to be . 


enforced has arisen, the bond, cannot be: 


enforced in default of appearance “because 


(1) there-is no order for appéarance and 


(2) there is no undertaking in the -bond 


making the surety responsible for. appea» 
(6) 55 Ind. Cas. 550; 42 A 158,13 L W 82; 22 00 

212: 6 O L J 682;33 M LJ 30°; 16 A.L J263; 22 

Bom. LR 521; 46 IA 228 (PO). 

- (7) 97 Ind. Cas. 787; 51M LJ 239; 24 L W 300; 

(1926) M W N 681; A I R 1926 Mad. 1005, ~ ~ 
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=, ance. The bond, therefore, as stated above, putation ad poted by the Income-tax Officer, d 
ig'mob one given under O. XXI, r. 40, cl. (5) we are, however, of Opinion that the 
< proviso. Ifit can be held to come under following questions of law arise in this 
.. O. XXI, r. 40, (1), as to which it is not case and we require the Commissioner of 
necessary to express any decided opinion, Income-tax to state the case on these 
. then it would be enforceable. But if it points:— Š ; f 
comes under neither of these, it is enforce- “(1) Whether. when on @ loan advanced a suit-is 
able under the Contract Act in view of the brought and a decree is obtained for an amount: -e 


Ses 3 smaller than - the amount claimed under 
-decision in Joyma Bewa v. E asın Sarkar (5), “the loan, the part of the loan disallowed by thè 
‘quoted above and its terms directly bring ` decree becomes a‘bad debt’ at once gt the date of 


the decree, or the- ‘bad debt’ isto be W€certained as 
a whole at the time when the decree jis eventually ” 
realized and the” lender's’ position qua. the loan 
finally determined? (This ` relates to the: case of 
Trilok- Chand) (%)-Whether the Income-tax Officer 
had before him legal evidence for the conclusion that 
Rs. 8,350 due by Chamas Lal was not a ‘bad debt ?' 
gi (3) Is an, asseseee liable to be taxed on (a) interest 
we are _ added to the renewed promissory notes, and (5) -` 


interest included in the decrees obtained, where ~ 
LAHORE HIGH COURT 


interest accrued and soadded, orso included in the 
Civil Miscellaneous Petition No. 310 decrees, is not actually received during the account- - 
"of 1932 


ing period? (4) Was nor the assessee, in the absence - 
of an appropriation by his debtor or the judgment- . ae 
October 31, 1933 x 

Tax OHAND AND Aqsa Halpar, JJ. 


it within s. 145 (a`, Civil Procedure Code. 
_ ‘We consider, therefore, that the order of 
the lower Court- was correct. The appeal 
fails and is dismissed with costs. 

AN. | Appeal dismissed. 


assess-'* ".. 


`, for amount smaller than what was claimed in a suit 


debtor, entitled to appropriate money received by. 
him towards principal or interest at his discretion, “ | 
BULAKL MAL anD SONS - PETITIONERS 
Versus i i 


INCOME-TAX COMMISSIONER, P. & N.- 
W. FE. P., LAHORE- Opposite PARTIES 
Income-tax Act (XI of 1929), 8.66 (3)— Decree 


-~ on loan advanced—Amount disallowed, when be- 
comes bad debt— Whether a question of law. 

The question, whether when on a loan advanced a 
suit is brought anda decree is obtained for an 
amount smaller than the amount claimed under the 
loan, the part ‘ofthe loan: disallowed by the decree 

‘becomes a ‘bad debt’ at once at the date of the 

decree, or the. ‘bad debt’ is to be ascertained as a 
‘whole at the time when the decree is eventually 
“‘ealized andthe lender's position qua -the loan 
finally determined, is one of law. f 

Messrs. Manohar Lal and D. C. Ralli, for 
the Petitioners. . : > 

Messrs. Jagan Nath Aggarwal and J. L. 


“Kapur, for the Opposite Parties. 


Order.—The first- question raised by Mr. 
“Manohat Lal is that in the circumstances of 
‘this tase the Income-tax Officer was not 
justified in making the assessment under 
the proviso to s.13-of the Income-tax.Act. 
After examining the orders of the Income- 
‘tax Officer and the Assistant Commissioner, 
and hearing both Counsel at length, we 


‘.. are’ of opinion that the method of account- 


“ing employed by the assessee in this case 
“was such that the Income-tax Officer was 
legally justified in holding that the income, 
profits and gains fór accounting period 
could not properly ` be deduced therefrom 
“and, therefore he was: competent to make 
the computation upon such’ basis and in 
such manner as he might determine. 
Taking the basis and manner of com- 


even up tothetime of the making of the 


ment? (This relates to the caseof Trilok Ohand)." «` 


Having regard to all the circumstances 
we leave the parties to bear their own costs ‘ . 
of this hearing. ee 

D. Order accordingly. ’ 





ALLAHABAD HIGH COURT -: . 
Second’ Appeal No. 223 of 1931 | 
; December 22, 1933 i 
‘ KENDALL, J. ` As 
GOKUL AND ANOTHER—APPELLANTS || 
Versus 
SHEO NANDAN AND oTHERS— ` 
RESPONDENTS - ` ! 
Co-sharers—Abadi—-Persons recorded as co-sharers 
in village— Presumption as to . co-sharership im abadi 
—Whether arises. | : a 
There is no necessary legal presumption that. at 
any moment the co-sharers in a village which has 
been included within Municipal limits are neces- 
sarily co-sharers in the abadz plot or plots merely 
for the reason that they are recorded as co-sharers 
in the village. fe. es aS 
S. A. from the decision of the District ` 
Judge, Allahabad, dated November 27, 1930. 
Messrs. N. P. Asthana and Hyder Mehde, 
for the Appellants. p 
Messrs. Panna Lal and Jwala Prasad 
Bhargava, for the Respondents. i 


: oy $ 
Judgment.—This a plaintifs appeal 

against an appellate decree and order of 
the District Judge of Allahabad, dismissing 
the plaintiffs’ suit which: was for a -dec- ` 
laration of their ownership to certain prop- 
erty in what: is called ‘the ‘village! of. 
Qoraishpur; 


which is within the Munici- . 


foe ke 
1934 

_ pality of Allahabad,’ The plaintiffs claim- 
~ed an area of 5 biswas 14 dhurs and their 
case’ was that they had received 2-3rds 
‘of if ‘as a gift from Kamta Prasad. one 
of the zimindars of the village and that 
they had purchased 1-3rd from ` the 
sons of: Charu Babu, another zamindar. 
“The Court which first tried the case held 
“dhak the gift alleged to have been made 
by Kamta Prasad. had not been proved, 
but gave $e plaintiffs a decree in regard 
to the .1-31 said to have been the prop- 
erty of Charu Babu. The main contesting 
defendant had purchased the whole. of the 
property from Kamta Prasad, and he con- 
tested the suit on the ground that the 
plaintiffs had no title. 


~coricerned was no part of the-main zamin- 
dari khata - but. was a separate .miscel- 
laneous plot No. 6 and as the trial Court 
had proceeded on a misconception, an 
issue was referred to the trial Court in 
order that the share, if any, of Charu Babu 
jn the plot in suit without reference to the 
extent of his share in the main zamindari 
„khata might be ascertained. The- trial 
Court, a different Munsif from the one 
who had first tried the suit, returned a 
findiog that Charu Babu had no share in 
the plot at all, and this-finding has now 
been: confirmed on appeal by the District 
Judge. ` i é 
The argument in second appeal is that 
Charu Babu and-Kamta Prasad were both 
recordedias.co-sharers in the main khewat 
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khata No.6. The Munsif recorded a finds ~ 


‘ On appeal to the, 
District. Judge it was held that the plot- 
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ing after an examination of the evidence 
to the effect that the plaintiffs had. not 
proved Charu Babu's ownership, and when 


the matter came up in appeal the learned . 


‘Judge again .recorded the admission of 
, miscel- . 


the parties, viz., that the other 


laneous plots the shares are not in the same .. 


proportion in which shares are; owned in 


the zamindari, and that it is also not ne- - 


cessary that the co-sharers iri the zamindari 


may also have any shares at all in the . 


miscellaneous plots. Now, the plot in suit, 
Khata No. 6 is, a miscellaneous plot, but it 
has been argued that because it is not only 
a miscellaneous plot but an abadi plot the 


presumption must still be made thatthe © 


co-sharers.in the village have or had a ` 


share in it: It has further been pointed 
out that no owners at all are recorded against 


Khata No. 6. 
In my opinion unless it can be held that 


the presumption is a. necessary legal pre- . 


sumption the suit must be decided by the 
findings of fact. I have not been shown any 
authority for holding that there is a neces- 
sary legal presumption that at any momient 
the co-sharers in a village which has been in- 
cluded within Municipal limits are neces- 


sarily co-sharers in the abadi plot or plots , 


merely forthe reason that they are record- 


ed as co-sharers in the village. The Courts 
have. not made the presumption and they 
have not found that Charu Babu's title is 
‘proved from the evidence which was before 
them. It follows therefore that the present 
appeal fails andis dismissed with costs. 

N.. 


——— 


LAHORE HIGH COURT. ; 
Miscellaneous First Civil Appeal No. 789 
. ' of 1932 
January 11, 1933 
| OURRIR, J. 


` 


HAZURA SINGH—JUDGMENT-DEBTOR— ` 


APPELLANT 
i : . versus. aa 
Bawa KISHAN SINGH AND, ANOTHER— 

DECREE-HOLDER — RESPONDENTS f 
Hindu Law—Debt—Son proved to have - received 
assets from father—Son's property sought to 
proceeded against for father's debis—Onus of proof. 
on son to give details of property received, 


When itis sought to proceed against the property 


in the hands ofthe son for the father's.debts, on 
proof that the son has received certain’ assets from 
the father, the onus is on the son to give, detailed 
information regarding the property received by him, 
Magaluri Garudiah v. Narayana Rungiah (1), 


Ranchode Das ve Krishna Das’(2), Rajak- ‘of ~ 


Appeal dismissed. . , 


be . 
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Kalahasti v Prayag Dossjee Vara (3) and Axganaja- 
thammal v. Janaki Ammal (4), referred to, 


Mis. F. A. from the order of the 
Subordinate Judge, Ferozepore, 
April 5, 1932. 

Messrs. Jagan Nath Aggarwal, Asa Ram 
ic ggarwal and Kartar Singh, for the Appel- 
anis. ° 

Mr. Mehr Chand Mahajan, for the Res- 
pondents. | 

Judgment.—This judgment will dispose 
of Civil Appeals Nos. 789, 790 and 791 of 
1932. Indar Singh, the father of the eppel- 
lant Hazura Singh, was a man of some sub- 
siance inthe Muktsar Tahsil but apparent- 
ly in financial difficulties. Three decrees 
had been obtained egainst the appellant 
Hazura Singh and Musammat Chand Kaur 
his step-mother on account of dekts due 
from Indar Singh. The decrees were to 


Senior. 
dated 


te realised from the properly of Indar - 


Singh in the hands of Hazura Singh and 
Musummat Chand Kaur. These decrees were 
held by Kishen Singh and others for 
Re. 13,167 plus Re. 1,304, costs, by Fateh 
Chand Rs. 8500, plus Rs. 784 costs and 
Harditta Mal Mehr Chand Rs. 13,000, plus 
Rs. 1,321,-costs. These decree-holders ap- 
plied that Hazura Singh should be made 
personally liable under these deczees on 
“the ground that considerable property be- 
longing to Indar Singh, had come to his 
hands and he had not applied it properly. 

The learned Senior Subordinate Judge 
came to the conclusion that Hazura Singh 
cught to account for Rs. 35,037-18-6 and 
cnly gave him credit for Rs. 1,800, paid to 
cne Dhannu Singh on account of a Cebt. 

The appellant's Counsel] urges that the 
property in the hands of Musammat Chand 
Kaur who apparently has received 250 
ghumaons or one-fifth of the property of her 
deceased husband, was also liable and 
should be proceeded against. This ground, 
however, was never taken before the Senior 
Subordinate Judge and even now :t does 
not appear in the - grounds of appeal. 
HMusammat Chand Kaur is not a party to 
these proceedings. I am not prepsred to 
consider it now. 


The next point raised is that Hazura. 


Singh cannot be made personally liable 


as there is still property of Indar Singh . 


which can be proceeded against. In this 
connection it is urged that the decree-holders 
could realizé their decrees by proceeding 
_ against certain self-acquired immovable 

“property of Indar Singh tituated at Mukisar. 
It appears that there were 100 ghumaons of 
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land at Muktear which were the self-acquir- 
ed property of Indar Singh, but prior to his 


death he had already mortgaged 50 ghumaons: - 


It is clear that this property is not liable. 


to attachment and sale though Hazura © 


Singh, can be called to account for the . 


income he receives from ‘it. There is nœ 
thing to show that there is any other prop- 
erty against which the decree-holders could 
proceed, 


I would now consider the various items - 


discussed by the learned Seni Subordi- 
nate Judge. 
Hazura Singh's -position throughout was 
that he had _1eceived no property belonging 
ot, his father. ` He, however, did not put 
himself in the witness-box though he was 


specially in a position to give evidence as to, 


the facts which were peculiarly within his 
own knowledge, and as Mr. Mehr Chand 
Mahajan urges, the onus lays heavily on 


It may be noted here that ` 


him to give detailed information regarding - 


the property that he had received since ‘it 
had been established: that he had receiv- 
ed certain assets from his father. See 
Magaluri Garudiah v. Narayana Rungiah 
(1), Ranchode Dasv. Krishna Das, 12 Ind. 
Cas. 253, (2), Raja of Kalahasti v.` Prayag 
Dossjee Vara, 35 Ind. Cas. 224 (3), and 
Angavalathamimal v. Janaki ‘Ammal; 79 


Ind. Cas. 294 (4). [His Lordship then proceed- 


ed to discuss the evidence and concluded:j 
I, therefore, accept 
extent of modifying the order of the learned 


the appeal to the ` 


Senicr Judge by reducing the amount ‘for . 
which the judgment-debtor will be person- _ 


ally liable from “Rs, 33,237-13-6 to` 
Rs. 17,643-11-6. As the appeal has only’ 
been very partially successful, I leave the ` 


parties to bear their own costs, ` ` j 
N. Appeal accepted. 
(1) 3M 359. Ma i 


(2) 32 Ind. Cas. 2 53; 10 M L T272; (1911) 2M WN 


271: 21 M L J 1096 


RE 35 Ind. Cas. 224; 30ML J 391; (1916) 2MW , 
gz. ; 


(4) 79 Ind. Cas. 894; A I R 1924 Mad. 466; 19 LW 


119; (1924) M W N 207. 


: LAHORE HIGH COURT — `: 
Civil Revision Petition No. 124 -0f 1932 
December 14, 1983 © yaa 
i Jar LAL, J. ` 
Mes. I. J. ANGLES— PLAINTIFE— 
PETITIONER : 
versus `- a's 


H. C. RAE—Durenpant- OPPOSITE PARTY- © 
Practice—Subsequent events—Court’s power: to give: ~ 

may have - 

happened after the institution or decision of, suit. | 


relief with regard to incidents: that 


1934 a 


«, The Oourt is entitled to give relief to the parties 
with due regard to incidents that may have happened 
after the institution of the suit or even after its 
decision, ifthis course is desirable or essential in the 
interests of justice. - 

A suit for house rent was 
ground that the plaintiff was not 
since the house was sold “in execution proceedings 
against him, the plaintiff went in revision and the 

sale was subsequently set aside: : : 

Held, that the sale having been set aside, in order 
to prevent’ a multiplicity of suits, it was desirable 
to take notice of events that happened after the suit 
was dismisseMhnd which revived the undoubted 
right of the. plaintiff to recover the rent from the 
defendant. .. . Dy cates : 

.C. R. P? from the. decree of the Small 
Cause Court Additional Judge, Lahore, dated 
January 18, 1932. 

Mr. Tirath Ram, for the Petitioner. 

` Messrs. B. P. Khosla and Ghulam Rasul, 

for the Opposite ‘Party. 

Judgment.—This is the: plaintiff's peti- 
tion for revision against a decree of the 
Judge, Small Cause Court, Lahore, dismiss- 
ing her suit for recovery of Rs. 20.! rent 
from the défendant from June 1,1931 to 
October 31, 1931. The rate fixed has been 
found to be Rs. 40 per mensem. The defend- 
ant pleaded an ageeement to reduce the 
rent and payment of part of the rent. Both 
these matters have been found against 
the défendant -but the 

dismissed. on the ground that in May 
1931 the property in dispute was sold in 
execution of a decree passed against the 
plaintiff and the sale was confirmed on 
June 21. It now transpires that the plaint- 
iff was still contesting the order confirming 
the sale when this ‘suit was decided by 
the trial Judge and subsequently the sale 
was set aside. It is not contended by 
the défendant that he has paid the rent 
to the’ purchaser or that the latter had 
demanded it from him. He merely says 
that the plaintiff is not entitled to recover 
any reitfrom him and, in any case, on 
the date on which this suit was disposed 

- of, the plaintiff had no right to recover 
rent from him and therefore on this 
revision the decree should not be altered 
owing. to circumstances that have sub- 
sequently arisen. In’ this case, however, the 
sale having been set aside, in order to 
prevent a multiplicity of ‘suits, it is desira- 

.ble that I should take notice of events 
that have happened after the suit was 
dismissed and which revived the undoubted 
right of the plaintiff to recover the rent 
from . the: defendant. There is ample 
authority that the Court is entitled to 
give reilef to the parties with due. regard 


dismissed on the 


to incidents that may have happened after - 


x 
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entitled to rent. 


suit has been, 


village. 
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the institution of the suit or even after 
its decision, if this course is desirable or 
essential in the interests of justice. In 
my opinion, this test has been satisfied in 
the present case. : 

I accordingly accept this petition and 
grant the plaintiff a decree for Rs. 200 
against the respondent. Under the cir- 
cumstances of the case, I allow the plaint- 
iff only half of her costs against the 
defendant throughout: 
` D. Revision allowed. 


PATNA HIGH COURT 
Appeal from Appellate Decree No, 1142 
of 1931 
August 26, 1933 
; DHAVLE, J. : 
Maharajadhiraj KAMESHWAR 
SINGH BAHADUR — APPELLANT 
versus 
RAMJI MISSER AND OTHERS — 
RESPONDENTS 
Landlord and tenant—Presumption as regards lost 
grant—Long possession without payment of rent— 
Presumption, if- can be raised—Hvidence Act (I 
of 1872), 8. 18—Suit for declaration of tenant's 
rent-free title—Admissibility. of kabala which is 
tenant's title deed 
Cases occur where the presumption can be 
legitimately raised- that a rent free claim was 
based upon a grant which is now lost, though care 
must always betakento see in these cases that 
long possession is clearly established to have been 
enjoyed under a definite claim of rightin such 
@ manner that in the circumstances it was 
likely to have uttracted the notice of the person 
whose rights are adversely affected by such a 
claim. It dependsupon the circumstances of each 
case whether presumptionof lost grant should 
or should not be raised. Kiran Chandra v. Sri Nath 
Chakravarty (4) and Jagdeo Narain Singh v. Baldeo 
Singh (5), relied on, x f 
Where the tenant files a suit against the 
landlord for a declaration that the plaintif has 
a rent-free title tothe land, a kabala which is a 
title-deed of the plaintiff is admissible in evidence 
at least onthe point of explaining the nature 
of the possession Sabran Sheikh v. Odoy Mahto 
(2), Monmatha Nath Mitra v. Rajeswar Rai (3) and 
Kiran Chandra v. Sri Nath Chakravarti (4), referred 


we from a decision of the Additional 
District Judge, Purnea, dated February 9, 
1931, confirming that of the Additional 
Munsif, Araria, dated June 20,1927. 

Messrs. A. P. Upadhya and Murari 
Prasad, for the Appellant. 

Mr. P. Jha, for the Respondent. 

udgment.—This is an appeal by the 
Pete defendant, the landlord of the 
One Bokaidas Bairagi-conveyed 
some six bighas of land in Baijupati in 
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rent-free milik right by a registered kabala 
of 1283 Fasli tothe father of the plaint- 
iffs. The vendee according to the plaint- 
iffs’ case, came into possession under 
kabala, and since his death the plaintiffs 
have been in possession, without payment 
of any rent to the landlord. The 
Diara settlement was completed in Decem- 
ber 1925; and in the Record of Rights which 
formed part of those proceedings, three 
plots, which are said .by the plaintiffs to 
be.included in Bokaidas’ kabala were enter- 
ed in the name of the plaintiffs as ‘‘malgu- 
zar, istamrari nahin” and were assessed 
with rent, while two other plots were Te- 
cordedin the names of defendants Nos. 2 
and 3° as ratyats under defendant No. 1. 
Plaintiffs accordingly sued for a declaration 
of their rent-free milik title to all the five 
plots in dispute, and otherreliefs. Defend- 
ants Nos, 2 and 3 supported the: plaintiffs 
and claimed no right whatsoever to plots 
Nos. 4 and5. The landlord who alone con- 
tested the suit, said that all the land had 
been his parti gairmazrua, ihat plots 
Nos. 4 and 5had been settled by him with 
defendants Nos. 2 and 3 as ratyats ‘‘as 
per jamabandi Nos. 115-116”, that the 
plaintiffs had no title, rent-free or otherwise, 
to any of the five plots in suit, but that 
some persons had squatted on plots Nos, 1-3 
“sometimes after 1316 Fasli when the land 
became fit for cultivation...... ”, and that the 
plaintiff's won over these squatters and 
_ falsely claimed the landsas milik before 

the Settlement Officer on tae strength of 
Bokaidas’ kabala. According to this de- 
fendant, the kabala was spurious and was 
found to beso by the Settlement Officer, 
and the plaintiffs’ claim to hold the land 
as rent-free milik was rightly disallowed 
by the settlement authorities andthe land 
properly enteredas kabil lagan and astes- 
sed to rent. Evidence was adduced on 
both sides and the trial Court found that 
the kabala set up by the plaintiffs was 
genuine and covered the lands in suit, that 


the lands were notthe landlord's gairmaz-: 


rua khas, that the plaintiffs had been in 
possession of the lands since the purchase 
of 1283 Fasli from Bokaidas and that they 
had been so in possession without payment 
of any rent to the landlords andon the as- 
sertion of their milik right tothe lands to 


the knowledge of the local agents of the’ 


landlord and had thus acquired a milik 
right to the lands by adverse possession for 
more than 12 years. Thesuit was accord- 
ingly decreed. The landlord: . appealed, 
and this appeal, which was heard by. the 
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Additional District Judge, failed, the find- 
ings of the Appellate Court being substan- 
tially identical with those of the trial Court 
and the conclusion being that OR 

“It will. therefore, not be unfair to hold that 
the plaintiffs acquired rent free milik right to the 
disputed lands by virtue of adverse possession 
orto presume that their possession was based on a 
lost rent-free grant,”: 

Thelearned Advocate for the landlord 
appellant has urged, in the first place, that 
it has not been satisfactorily @stablished 
thatthe’ lands in suit are covered by the 
kabala of 1283. The finding of the lower 
Courts on this point is concurrent, and it 
is a finding of fact. The learned Advocate 
has, however, laid. stress on the repeated 
observations of , the trial Court that the 
boundaries of 51 years ago: cannot. be. 
expected to; tally, with the present boun-~ 
daries. I do not’ see any’. legal diffi-. 
culty in reaching the conclusion arrived at 
by both the lower’. Courts that, notwith-" 
standing that circumstance, the lands in 
suit arë actually covered by the kabala. 
The trial Court rested its conclusion on 
the point onsuch circumstances as the 
following; Not one witness was called ` 
from the village to say that the plaintiffs 
were notin possession, plaintiffs’ witnesses 
were disinterested, plaintiffs’ present pos- 


Pal 


A 


session was unquestionably on the basis of < 


the kabala,and thelong continued posses- 
sionon such a basis shows that the kabala 
covered the disptited land. The lower Ap- 
pellate Court inits judgment (which was 
one of affirmance) has also referred to the 
circumstance that the plaintiffs do not 
appear to have any other lands in the 
village, and to the failure of the landlord to 
make out by thé best evidence in his pos- 
session thatthe lands in suit ` were his 
gairmazrua khas, together with’ the dis- 
claimer of defendants Nos.2and3. The 
learned Advocate for the appellant has. 
urged that the landlord should not,be 
prejudiced by this disclaimer in view of the 
fact that the Record of Rights is in his 
favour; andin support of this he 
cited an unreported decision of Rowland, J., 
in Sécond Appeal No. 449 of -1930 (decided 
on July 11, 1981). Rowland, J., however, ` 
merely referred to Abhiram Bedanta v.’ 


has = 


Chintamani Bedanta (1) in which it was ~ 


pointed out that the presumption of cor- 
rectness attaches to the Record of Rights 
even though both the parties may challenge 
the record. Inthe present case, moreover, 


(1) 100 Ind Cas, 701; 6 Pat. 342;8 PLT 121; AI, 


6 ae 


R 1927 Pat, 164. | 
KS 
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‘thé conclusion of the- lower’ Courts 
does not merely rest on the disclaimer, 
for there is the positive evidence of 
possession adduced on behalf- of the 
‘plaintiffs, contrary to the Record of Rights 
-in respect of plots Nos, 4 and 5, and the 
failure of the: landlord to produce his jama- 

- bandis and other available papers and to 
examine the old patwari who, rather than 
‘the present patwari (thé only witness exa- 
mined “bythe landlord), must have bad 
‘personal knowledge of the settlement if it 
‘had been a fact. I am, therefore, unable 
“to accept the contention that the concur- 
rent: finding of fact that the lands in suit 
are’ recovered by the kabala of 1283 ought 
“to be interfered with-in second appeal. 

- It has also been urged on behalf of the 

‘appellant-that as he: is the admitted land- 
‘lord of: the ‘village, it was for the plaintiffs 
‘to establish their alleged reat-free title, and 
that this onus was rendered heavier by the 
Jcircumstance that the Record of ‘Rights with 
‘its statutory présumption of correctness was 
in the-appéllants’ favour. These conten- 
“tions‘are- undoubtedly sound, but the learn- 
ed Advocate; was unable to point to any 
passage. in the--judgments below where it 
could be said ‘that: the onus had been 

‘Misplaced. It-is plain that the lower Courts 
“have-held'on the evidence that the Record of 

“Rights has‘been rebutted and that the onus 
of establishing their rent-fee title has been 

-discharged-‘by: the plaintiffs. The’ learned 
Advocate has, in ‘this cinnection contended 

‘that Bokaidas's kabala ‘was not admissible 
‘in evidence against him. The kabala is, 

“however, on a stronger, footing than the 
ekrarnama in the plaintiffs’ favour in Sub- 
ran-Sheikh v. Odoy Mehto (2) which was 
held admissible under both clauses of s. 13 
of the Evidence Act, in somewhat similar 
circumstances, That kabala is ‘the title 
deed of the plaintifis;‘and it seems to me 
clearly admissible in evidence, see Monma- 
tha Nath Mitra v. Rajeswar Rai (3) per 

` Mitter, J., at p.-369* and Kiran Chandra v. 

` Sri Nath Chakravarti (+). Further, one of 
the vital pints in the “present case is that 
nature of“plaintiffs’ admitted possession of 
part of the land. in suit, and the kabala 
would certainly be relevant at least on this 
point, net that I desire to express any 
dissent from the view- taken in the cases 


*- (2)70 Ind Cas. 18; 1 Pat. 375; ALR 1:72 Pat 483; 
3 PLT 792; (1423) Pat. 125 ` 
(8) 107 Ind ` Cas, 81; 55-055; 32 6 WN 18t; 
R 1928 Cal. 315. f e 


AI 


| C4). 100: Ind. Oas, 453; AIR 1927 Oal. 210,31 OW ` 
N 185. ge si ; 
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referred to, that the document would be ad- 
missible as a whole under s. 13 of the Evi- 
dence Act. f 
It has also been contended on behalf of 
the appellant that mere non-payment of 
‘rent. for a long time does not suffice to 
make the land rent-free and that it has not 
been found by the lower Courts from what 
‘time the appellant has had knowledge of 
the rent-free title claimed by the plaintiffs. 
The trial Court found that the plaintiffs 
had been in possession of the disputed land 
clearly for more than 12 years adversely to 
that of defendant No. 1 without payment of 
‘rent to the defendant, and this was after 
“reference to plaintiffs’ continued possession 
of the disputed land for the last 51 years 
and also tothe demands for rent made by 
the servants of defendant No. 1 from the 
' plaintiffs: The lower Appellate Court ap- 
‘parently accepts the evidence of plaintiff 
„No. 1 to the effect that the local agents of 
defendant No. 1 all knew that the plaintiffs 
held possession of the disputed land ina 
milik rent-free right. There is, therefore, 
no substance in the contention that it has 
not been found from what time the defend- 
ant had knowledge of the plaintiffs’ rent- 
free claim. As regards the inference of a 
rent-free right from the ‘mere long posses- 
sion without’ payment of rent, the relevant 
case law was considered by Rowland, J., in 
S. A. No. 449 of 1930. As was pointed out 
in the éase from Kiran Chandra v. Sri 
Nath Chakravarti (4) already referred ‘to, 
their Lotdships of the Judicial Committee 
_ were not satisfied in Jagdeo Narain Singh 
v. Baldeo Singh (5) that the tenant had in 
fact succeeded in proving a grant from the 
zamindar to enable him to hold without 
payment of rent land lying within the 
ambit of the zamindari. But cases occur 
where the presumption can be legitimately 
raised that a rent-free claim was based 
upon a grant which is now lost, though care 
must always be taken to see in these cases 
. that long -possession is clearly established 
to have been enjoyed under a definite claim 
of right in such a manner that in the cir- 
‘cumstances it was likely to have attracted 
the notice of the person whose rights are 
adversely affected by such a claim. Chak- 
ravarty, J., who made these observations in 
the case from Kiran Chandra v. Sri Nath 
Chakravarti (i) explained how it depends 
upon the circumstances of each case whe- 


e 
1922 PO 
3) O L J 493; 3ML T1; 
270 WN9:5,45 ML J-460;-49 


15) 7t Ind, Cas 984; 2 Pat. 38; ALR 
272; 3P LT 605. 
(1923) M W_N 26°; 
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ther a presumption of a lost grant should 
or should not arise, and remarks that it is 
only in rare cases "that an ancient grant 
which has survived climatic influence, the 
ravages of white ants, destruction by ‘fire, 
ete., is now available for production in Court. 
His observations refer to lower Bengal, but 
the present case comes from Purnea where 
the local conditions in this respect are not 
materially different. Adverse possession 
rather than the theory of a lost grant was 
considered by the trial Court. The lower 
Appellate Court agreed with the trial Court 
on the point of adverse possession; but 
also found as an alternative that the cir- 
cumstances legitimately warranted the pre- 
sumpticn that the plaintiffs’ possession was 
based on a lost rent-free grant. This latier 
was well within the principles laid down 
in the case last referred to. The contention 
urged on behalf of the appellant must, 
therefore, be overruled. 

The appeal fails and is dismissed with 
costs. 

N. Appeal dismissed. ` 


LAHORE HIGH COURT. 
Second Oivil Appeal No. 1055 of 1933 
January 30, 1934 ; 
Jat Lat, J. 
Musammat RAHMTE—PLAINTIFF — 
APPELLANT 
N versus 
MANDU~—Derrenpant— RESPONDENT 

Criminal Frocedure Code (Act V of 18984, s, 202— 
Admissions in proceedings under s. 202—When 
relevant, 

Admissions made by the parties in proceedings 
under s. 202, Criminal Procedure Oode are relevant 
provided they are duly proved. 

Where the alleged admissions were not put to the 
persons who made them, and beyond production of 
the record or certified copies there was no proof in 
support ofthem and the statements of witnesses 
which could be used for the purposes of contradiction 
or corroboration were used without complying with 
the procedure provided for proving those statements 
and without following the provisions of s. 145, 
Evidence Act: 

Held, that the statements must be excluded. 

S. C. A. from the decree of the District 
Judge, Jullundur, dated March 23, 1933. 

Mr.. Achhru Ram, for the Appellant. 

Mr. Fakir Chand, for the Respondent. 

Judgment.—The appellant, Musammat 


Rahmte, instituted a suit for a declaration- 


that she had not been married to Mandu as 
the latter was proclaiming. The District 
e Judge disagieeing with the trial Court, has 
held that the marriage between the plaintiff 
and the defendant. has been preved, by overs 
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whelming evidence, but in coming to this < 
conclusion he has relied upon proceeding 
in a criminal case under s. 202, Criminal 
Procedure Code. It is true that admissions 
made by the parties in such proceedings 


are relevant provided they are duly proved 


in this case. It is contended and is conced- . 
ed by the respondent that the alleged ad- ~ 
missions were nol put to the persons who 
made them and beyond production of-the 
record or certified copies them is no proof 
in support of them. Similarly the state- 
ments of witnesses which could be used for 
the purposes of contradiction or corrobora- 
tion could.-be used only after the procedure 
for proving these statements had been com- 
plied with and the provisions of s. 145, Evi- 
dence Act, had been followed ‘for the pur- 
pose of contradicting the witnesses,’ This 
also was not done in this case. From the 
present record therefore these statements 
must be excluded. ; 

The respondent’s counsel claims that even 
if these statements are excluded, there is 
plenty of evidence in support of his allega- 
tion. This, however, is a matter which ‘is 
for the District Judge to decide and I de- 
cline to express any opinion on it. I accept 
this appeal and setting-aside the decree’ of 
the District Judge, remand the, case to him 
under s. 151, Civil Procedure Code, with 
direction to re-hear the appeal after exclud- 
ing from consideration the evidence record: 
ed under s. 202, Criminal Procedure Code. 
It would be open to the District Judge if 
he considers such a course necessary or 
desirable to allow the, statements made 
under s. -202, Criminal Procedure Code, to 
be proved, but this is a matter which ‘is 
entirely within his discretion. The ccsts of 
this appeal shall abide the result. : 

D. “ Case remanded. 


LAHORE HIGH COURT - 
First Civil Appeal No. 1095 of 1932 
_ December 20,1933 . 
Tex Cuanp AND AGHA HAIDAR; JJ. : 
Musammat UDOBAT— PLATNTIFE— re 
_ ° , APPELLANT Agee ah 
versus: ae 
RAM AUTAR SINGH DEANE an 
: . RESPONDENT > > 
Court Fees Act (VII of 870); 5. 1 0), Seh, IL: 
Art 17 6 —Suit for ari ears of maintenance— Claim; 
framed in the guise. of ` deelaration— Court-fees.- 
payable: whether on declaration or under s. 7-04). ai 
A sult comprised two claims: (!) a deciaration 
that the plaintiff was entitled to r.cover I's, 23 per 
mensem as maintenance allowance from certain prop- 
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orties, and (2) a declaration that she hada charge 

n the same: properties for Rs.. 3,500 which she had 

„0 borrow as her monthly expenses amounted to 

Rs. 30 while the income from the estate was Rs, 7 

only, and she had to spend money on certain litiga- 

ion : : : 

Held, that this was really a claim for arrears of 

matntenance and, therefore, court-fee ad valorem on 
`- Re. 3,50) was payable under s. 7 (1). 


F. ©. A. from an order of the First 
Class, Sub-Judge, Delhi, dated January 29, 
1932. e me 


Mr. Amin Chand, for the Appellant. 
Messrs. Bishen Narayan and ‘Bhagwat 

Dayal, for the Respondent. © ~- - 

. Judgment.—This is an appeal from 
the order of the Subordinate J udge, First 
Class, Delhi, dased January 29, 1932, 

_ rejecting the plaint. On a preliminary 

objection raised by the defendant the 

learned Subordinate Judge by his order 
dated January 22, 1932, held that the 
plaint ‘was insufficiently stamped and he 
adjourned . the case to January 29, for 
making good the deficiency. The order 
was not complied with, and accordingly 
the plaint was. rejected. . We have heard 

Counsel. at length and are of opinion 

that the plaint was insufficiently. stamped 

with a court-fee of Rs. 10. ‘The suit com- 
prises two claims; (1) a declaration that 

“the plaintiff .is entitled to recover 
Rs. 23 per mensem .as maintenance allow- 
ance “from certain properlies, and (2) a 
declaration that she has'a charge on the. 
Same properties for Rs. 3,502 which she 
had to borrow as her monthly expenses 
amounted to Rs. 30 while the income from 
the‘estate was Rs. 7 only, and she had to 
spend money ‘on certain litigation. 

It is conceded by the learned Counsel for 
the appellant that the first part of the 
claim is governed by s. 7 (2), Court Fees 
Act, and that the proper court-fee payable. 
on .it is Rs. 2;760, 1. e, ten times the 
amount of maintenance claimed to be pay- 
able for one. year. Counsel urges, however, 
that the second part of the claim is ‘one for 

+a mere declaration, and a court-fee of 
Rs. 10 is: sufficient -under Art. 17 (vi), 
Sch. IT of the Act. We have examined the 

< plaint carefully and are of cpinion'that‘on the 
plaintiff's own showing this is really a claim 

~ for arrears of ‘maintenance and ‘therefore 
coyrt-fee ad valorem: on Rs. 3,500 is payable 
under s.:7 (1) of the Act. We accordingly 
hold. that-the order of the lower Court . was 
right, and dismiss the appeal witb costs, 


_ - „Appeal dismissed. . 2 
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OUDH CHIEF COURT 
Second Civil Appeal No. 284 of 1932 
January 16, 1934 
Nanavorty, J. 
SITAL PRASAD—PLAINTIFF — APPELLANT 


Versus 
SIDDHI AND ANOTHER—DEFENDANTS— 
RESPONDENTS 


Oudh Civil Rules, Chap. Il, r. 72 (2)—Scope of— 
Date more than a month ahead fixed for examina- 
tion of witnesses—Fuilure to apply for summons to 
Witnesses within ten days of order fixing date—Effect 
of—Adjournment, if can be claimed. 

Under r. -- 72 (2), Oudh Oivil Rules, Ohap. II, 
when a date more than. one month ahead is fixed 
for the examination of witnesses, the parties are to 
make repeated efforts to procure service of summonses 
on their witnesses, Where a party does not apply 
for issue of summons to his witnesses within ten 
days of the order fixing the date of examination, the 
result of the dilatory conduct on his part is that he 
cannot have hiscase adjourned if his witnesses are 
not served before the date fixed for the hearing of 
the case 

8. C. A. from the decree of the Sub- 
ordinate Judge, Bara Banki, dated August 
22, 1932, upholding that of the Munsif, Ram- 
sanehighat, dated March 16, 1932. 

Mr. K. N. Tandon, for the Appellant. 

Messrs. Hyder Husein and P. N. Asthana, 
for the Respondents. 

Judgment.—This is a second appeal 
from a judgment and decree of the Court 
of the Subordinate Judge of Bara Banki, 
dated August 22, 1932, confirming the judg- 
ment of the Court of the Munsif ‘of Ram- 
sanehighat, dismissing the plaintiff's suit. 

The facts out of which this appeal arises 
are briefly as follows:—The plaintiff Sital 
Prasad claimed compensation in respect 
of the fruit of a kathal tree standing on 
plot No. 68 in village Kandhaipur on the 
allegation that he was mortgagee in posses- 
sion of the grove in which the tree stood on 
behalf -of defendant No. 1 Siddhi, and that 
defendant No. 2 was the son of defendant 
No. 1. The mortgage deed in suit wasa 
simple mortgage, but plaintiff alleged that 
he took possession over the mortgaged prop- 
erty, namely the grove, by means of Ex. 2, 
a 1eceipt granted by the mortgagor to him. 
The defendant No.1 denied the plaint al- 
legations and alleged that he never made 
over possession of the grove to the plaintiff 
and that, therefore, the plaintiff was not 
entitled to the fruit of the kathal tree. 
The learned Munsif held that the plaintiff 
had not gol possession. over the tree in 
question and, he held that the receipt, - 
(Ex. 2), was not proved, and was also -inad- 
missiblein evidence. He further held that 
therc was no necessity for the mortgage 
deed and so it was not binding upon de- 
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fendant No.2, the son of defendant No. 1, 
and he further held that the claim of the 
plaintiff was barred under Art. 133 of the 
indian Limitation Act, . The learned Mun- 
sif accordingly dismissed the plaintiff's suit. 
In ‘appeal the learned Subordinate Judge 
-also dismissed the suit and confirmed the 
judgment of the tria] Court. Be held that 
the receipt, Ex. 2, remained unproved be- 
cause Badri Nath, the marginal witness to 
it, had not-been examined. He found that 
besides the receipt, Ex. 2, there was no 
other evidence on the record worth the name 
to ‘prove the plaintiff's possession and he. 
therefore, agreed with the Munsif in hold- 
ing that the’ defendants were in possession 
and that plaintiff'was not in possession. 

In second appeal: it has been argued be- 
fore me that the learned Subordinate Judge 
Las erred'in not allowing the plaintiff an 
opportunity to prove the receipt Ex.2. I 
find from an examination of the record that 
the issue in this case were framed by the 
trial Court on November 28, 1931, and the 
case was fixed for the recording of evidence 
and for final ‘disposal for January 15, 1932. 
Under r. 72, sub-s. (2) of the Oudh Civil 
Rules, Ch. II, it is laid down that: p 
- “When a date more than one month ahead is fixed 
for the examination of witnesses, the parties shall 
make repeated efforts to procure servicese of summonses 
on their witnesses, Jt shall be their duty in the ab- 
sence of any special orderof the Court toapply for 
the issue of summons within ten days ofthe order 
fixing “the date for examination of witnesses and to 
make subsequent applications within seven days of 

“the return. to the Court of a summons which. has 
not been duly served.” 


‘In the present case instead of applying for 
summoning his witnesses on November 28, 
1931, the application for the summoning of 
witnesses was made on behalf of the plaintiff 
on December 16, 1931. The result of this 
dilatory conduct on the part of the plaint- 
iff was that he could not legally claim any 
right to have his case adjourned if his wit- 
nesses were not served before the date fixed 
for the hearing of the case. It was by. 
way of grace that the learned Munsif in the 
first instance allowed the piaintiff two oppor- 
tunities of having Badri Nath served. On 
January 15, 1932. ihe plaintiff's Pleader de- 
finitely stated that he took the responsibility 
of producing all witnesses on behalf of the 
plaintiff on the next date fixed for the hear- 
ing of the case. On March 11, 1932, the 
Munsif made. a note to that effect and stat- 
ed that no further time would be allowed. 
The plaintiff again failed to produce, Badri 

` Nath and asked for further time. The 


learned “Munsif was good enough to adjourn ` 


` the case till March 16, 1932, and to-allow 
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the plaintiff to produce Badri Nath on that = 
dale on his own responsibility. On March 
16, the plaintiff failed to secure the attend- 
ance of Badri Nath and thus Ex, 2, the re- 
ceipt upon which ihe plaintiff relied remain- 
ed unproved. In these circumstances the 
lower Appellate Court held that if the 
Munsif erred at all he erred on the side of 
leniency and that the plaintiff had no griev- 
ance in the matter. I canng, in second 
appeal interfere with the discretion exercised 
by the trial Court, the exercise of which dis- 
cretion was confirmed by the lower Appellate 
Court. f 


The result, therefore, is that this appeal 
fails and is dismissed with ccsts, ` 
N.S Appeal dismissed. 


_ LAHORE HIGH COURT . 
Miscellaneous First Civil Appeal No, .1554 
. of 1932. . 
February 7, 1933. 
Tek CHAND, J.. 
PRABHU DAS SURI anp ANOTHER — - 
PLAINTIFFS—APPELLANTS 

versus i i 

Tus LAW REPORTERS, LIMITED, 
LAHORE AND OTBERS— DEFENDANTS— 
| RESIONDENTS . 
Copyright—Law reports—Suit for infringement, of 
copy-right —Grant of temporary injunction— Principles 
—No irreparable injury —Order for keeping accounts, 
sufficiency of—Civil Procedure Code (Act V of 1908, 
0. XXXIX, r. 2. : Re ; . 
‘The plaintifis were the preprietors cf the Lahore 
Law Times, a mentbly Journal in which iLe judg- 
ments of the Fizancial Commissiouer of | thore in 
revenue. cases diciced by him from 1121 -were 
published. In 1!3? the defendants compiled, printed 
and published “a bak called “Current Punjab, 
Case-Law Part C, Rerveriue Rulings (Consolidated), 
1914—1493} Shortly after the: publication of the 
defendants’ book, ike’ plaintiffs brovght -a «suit 
alleging that the “defendants. had ` infringed their. 
copyright Ly copying from the plaintifis' journal a 
large number of judgments-of the Financial Com- 
missiovers for the years 192:—J931, and praying for 
issue ofa perpetual injunction restraining the -de- 

fendanis from infringing the plaintiffs ‘copyright ~ 
and directing them to render account of, cepies 
of the “Revenue Kulings” -published by them. The 
plaintiffs also prayed for issue of a temporary 
injunction restraining the defendants from selling 
any copies of their book till the decision of ‘the 

suit. The trial Court dismissed this application < 
being of opinicn tbat it was difficult for him at 
that stage to grant the temporay injunction with- 
out going further inio the merits of the case,” 
He however, passed an order directing the: 
defenuants to keep regular -accounta of the publi- 
caticn and fale of their book aud to produce them” 
in court, if and: when: -required for inspection. and 

audit.. if néc:ssary. The plaintifs appealedy- 

Held;- ..thab . on -tbe facts of _ the: .case 

the plaintifis had -failed to © make - otit’- a? 


H 
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case for issue of a temporary injunction restrain- 
ing the defendants from selling their books, pend- 
ing the disposal of' the suit. The injury with 
~ which the plaintifs said they were threatened was 
not irreparable, and the trial Judge had amply 
safeguarded _ their interest by - directing 
‘the defendants to keep separate and regular accounts 
of the sale of their book which they should produce 
din Court, if and when’ called upon to do ao. 'p. 
985, col. 2.] - 5 é 
Miecellaneous First Civil Appeal from an 
order of the Additional District’ Judge, 
-Lahore, MAted . August 31, 1932. 2 
-~ Messrs. Shamair Chand and Qabul Chand, 
for the Appellants. : ; ; 
Messrs. Nawal Kishore and Charanjiva 
“Lal Aggarwal, for the Respondents. ~ f 
_ Judgment.—This a plaintiffs’ ap- 
peal under O. XLIII, r. (1) (r) against the 
order of the Additional District Judge, 
Lahore, refusing an application for grant 
ofa temporary injunction. The relevant 
facts are that the plaintiffs are- the proprie- 
tors, printers and publishers of a monthly 
legal: journal known as the “Lahore Law 
Times”, which has been publishing inter 
alia judgments in Revenue cises decided 
by the Financial Commissioner, Punjab, 
in 1921 and subsequent years. The annual 
` subscription of the journal is Rs. 5. In 
August, 1932, the. defendants compiled, 
printed and published a bcok-- called ‘‘Cur- 
rent Punjab Case . Law, Part C. Revenue 
Rulings (Consolidated: 191{—1931”. The price 
‘originally fixed by the defendants for the 
book was Rs. 10 percopy but it was reduc- 
ed later on’ to Rs & Shortly afer the 
publication of the cefendants’ buuk, the 
plaintiffs brought a suit in the Court of 
the Additional District Judge, Lahore, al- 
leging that the defendants had infringed 
their copyright ‘by copying from the 
plaintiffs’ journal a large-number of judg- 
ments of the Financial’ Conimissioners for 
“ the years 1921 — 1931, and praying for issue 
-ofa perpetual injuuction restraining the 
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application being of opinion that “it was 
difficult for him at this stage to grant the 
temporary injunction without going’ fur- 
ther into the merits of the case”. He has, 
‘however, passed an order directing’ the 
defendants to keep regular. accounts of -the 
“publication and sale of their book and to 
produce them in Court, if and: when requir- 
ed, for inspection and audit, if necess- 
sary. 4 ‘ 
The defendants have submitted to thi 
order; but the plaintiffs have prefetred a 
miscellaneous appeal in’this Court. In ar- 
guing the case Mr. Shamair Chand- for tha 
appellants and-Mr. Nawal Kishore for the 
respondents have addressed me: largély on 
the merits of the dispute between the 
parties. © For‘ obvious reasons, it lis not 
desirable, even if it were possible, for me 
to express an opinion on the merits at this 
stage of-the litigation and I purposely re- 
frain frem.discussing them here.. `~ 
_ Enorder to determine: whètheř: the intér- 
ests of justice require that a temporary 
injunction in the terms prayed for should 
issue at this stage, it is necessary -to bear 
in .mind a few facts.which are not, in dis- 
pute. The first point worth noticing i 
“that besides the. rulings of tthe Financial 
Commissioners and the head-notes which 
the defendants are alleged to: have -copied 
from the plaintiffs’ publication,’ the “Lahore 
Law Times . Gontains 8 ‘variety of other 
material, e. g , Circular Orders.of the High 
“Court, Notifications. issued by: thé 
Punjab Government; * Notifications 


is: 
sued by the Government of -- India; 
Statutes of the Imperial Parliament 


concerning British : India; ." Acts» of: the 
Indian Legislature}. Ats- of -the Punt 
jab Local Legislative Council; Regulations 
and Ordinances issued by. the Governor. 
General. Admittedly none of this material 
has been -incorporated in the defendante’ 


`.. defendants from infringing.the plaintiffs’ 
-.. copyright ..and directing them to render 
- -account of copies of the “Revenue Rulings” 
_ published by them, and pay-to the plaint- 
. iifs the price of the copies sold and deliver 
_thecopies which are still in“ their posses- 
- sion. The suit has not pioceeded beyond. 
“the preliminary ‘stages; even’ the written 
_: statement has not been tiled.- oe ai 
“ Along with-the plaint, the.plaintiffs filed. 
_an application under O.-X 3% XIX, r. 2, s. 151, 
"|, Civil. Procedure Code, for issue of a tempo- 
-~ råry injunction restraining the defendants 
: from selling .any copies of their book . till 
the’ decision of the suit. The. learned.Ad-_- 
'“difional' District Judge has’ dismissed this 
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book, which purports to. be a consolidated 
reprint of Revenue Rulings only. Secondly 
the Lahore Law Times-has published Re 
venue judgments of the Financial Commis- 
sloners only, and these for -the years 1921 
to 1931. The defendants’ boo xr, on'the other 
hand, purports to contain -the: Revenue 
Rulings of the Financial Commissioners, as: 
well as those of the Punjab .Chief Court: 
and the Lahore High Court, from 1914 ‘to 
1931. A’further fact to be borne in mind- 
is thit the issues of the Lahore Law Times 
_from which piracy is alleged to -have beetr 
committed are of past years and the suit’ 
is nò concerned with the issues of ‘the: 
journal for the current year. Therefore, - the: 


_“the litigation.if in 
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defendants’ publication .will affect (if at 
all) the sale of the ‘‘back numbers” ofthe 
piaintiffs’ journal. The record contains no 
indication as to the number of copies of 
the “back numbers” of the Lahore Law 
-Times sold in. the current year or. recent 
years, nor have the plaintiffs led any other 
evidence, from which the extent of the loss 
which is likely to be caused to them, could 
be estimated. 

Again, it is common ground between the 
parties that within `a couple of months of 
the publication of the defendants’ book, the 
plaintiffs themselves brought.-out a book 
called’ the’ ‘Lahore Law Times, Revenue 
Rulings for 1914—1931’ which is a reprint 
of the Financial Commissioners’ Revenue 
Rulings for 1921 to 1931, and also contains 
their rulings from 1914 to 1920. The price 
of this book-is Rs.5 which. is, lower than 
that of the defendants’ book. It is conceded 
that with -this book in the market the 
actual damage to the plaintiffs, which was 
likely to be caused by the defendants’ 
publication,. will be .substantially reduc- 
“ed. h z 
. ‘On these facts I have no doubt that the 
plaintiffs have failed to make out a case for 
isstie.of a temporary injunction restraining 
the:defendants from selling their books, 
pending the disposal of the suit. The in- 
jury-, with; which the plaintiffs say they 
are threatened is not irreparable, and the 
learned’Additional District Judge has 
amply:safeguarded their interests by direct- 
ing the defendants to keep separate and re- 
gular accounts of the sale. of their’ book 
which they shall produce: in Court, 
if and when called upon to doso. In my 
opinion the order of the learned Judge 
is eminently just and. reasonable and must 
be maintained. I accordingly dismiss 
this appeal, but,having regard to. all the 
circumstances leave the. parties to bear 
their own costs in this court. 

Before concluding this: judgment I wish 
to make it clear that nothing contained 
in -this judgment shall be taken as an 
indication of -the opinion of this Court on 
tha merits of the dispute between the 
parties, which have yet to be deter- 
mined by the trial Court on such evidence 
as the parties might produce before it. 
I wish, also :10 1emark that this decision 
shall not debar the plaintiffs from ap- 
plying, and the triel Court from granting, 
aetemporary RIEN AUN a a later stage of 
the 
“ materials which may be brought. on’ the 
record it ‘thinks it necessary to do sọ 
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in order to protect the rights of the parties, 

In my opinion the case is one which should 
be decided with as little delay as possible. 
I, therefore, direct Counsel for both parties 
to cause their respective clients to appear 
before the Additional - District Judge, 
Lahore, on the 13th of February, 1933, 
when the learned Judge shall fix an early 
date for the filing of the written state- 
ment by the respondents and the framing 
of issues. The evidence in the tase shall 
be recorded on a convenient date in March 
or April when the hearing shall proceed 
from day to day. 

The Assistant Registrar shall take steps 
to transmit the record to the Additional 
District Judge, Lahore, with as little delay 
as possible. i 

A. Appeal dismissed. - 


LAHORE HIGH COURT 
Second Appeal No. 770 of 1931 
January 8, 1934 : 
HIton, J. 


CHIRAGH DIN AND OTAERS—DEFENDANTS 


— APPELLANTS 
versus” . 
MEHTAB—PLAINTIFE— RESPONDENT 
Civil Procedure Code (Act V of-1%08), O. XXXII, 
r. 3,8 100— No: guardian appointed for minor 
defendant—No prejudice caused — Suit, if fails— 


Ancestral character of land, whether a question of, 


fact—Whether can be taken in second appeal— 
Limitation Act IX of.1908), Sch, J Art. 118—Deed 
of adoption in 19 7—Knowledge tothe plaintiff in 
19:5— When time begins to run—Custom (Punjab) 
— Adoption — Toor Rajputs of Jaliana, District 
Lahore— Custom of no adoption in presence of near 
collaterals held not disproved -- Brother's daughter's 
son, whether a collateral. f ‘ 
_ Rule 4 of O. XXXII, Civil Procedure Oode, 
says that the Oourt shall appoint a guardian on béing 
satisfied of the fact of minority of the defendants. 
But where a minor is not prejudiced by not 
having a guardian during a short pericd of three 
months when he was a minor, the suit does not 
fail. 

The question of the ancestral character of certain 
land is a finding of fact which cannot be re-opened 
in second appeal. , : ; 

Where the plaintiff had no knowledge of the deed 


of adoption of 1917 until the date when the gift was. 


mutated in 1925, the period of six years should 
count from the later date. [p. 988, col. 1.] : 


The rule of custom laid down in the customary. 


law to the effect that there can be no adoption in the 


presence of near collaterals, is not disproved in fhe’ 
case of Toor Raj puts of Jaliina, District Lahore. [Pe 


987, col, 1 J ; 
Brother's daughter's son is not a collateral, 


Mr. Tara Singh, for the Appellant. ~, 


‘Mr. Hukam Chand Bhasin, fot the Res- 


pondent. . . 


dudgment.—This a second ‘appeal on: 


ya 
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a certificate by Chiragh Din and Qutab 
Din. against whom the plaintiff Mehtab 


has won a decree declaring that the gift. 
of 


ofland by Chiragh Din in . favour 
Qutab Din on the basis 
adoption shall not affect 
rights of the 
death, Ue ung, Rnd 
| The parties are Toor Rajputs of .Jaliana 
in the Lahore District. The findings of the 
Courts baw were that the suit was within 
time that the suit land is ancestral in 
character qua the plaintiff, except for an 
area of 17 kanals, 2 marlas, which ha; bean 
excluded fromthe decree, thatthe doiiee is 
nota collateral of the donor, that the gift 
isnot permitted by the custom of the 
parties and that the adoption deed execut- 
ed by Chiragh Din cannot be ragarded as 
a will.” All these points were found in 
favour of the plaintiff. The only point 
foundin favour of the defendants was 
that there had actually- been an adap- 
tion. l 

The first point raised here was that 
Qutab Din was a minor when the suit was 
instituted on Jinis 24, 1927, and. that no 
guardian was appointed for him. The 
trial Judge went into the question of Qutab 
Din's alleged minority and on December 
15, 1927, dearly six months after the suit 
had been instituted, gave:a decision that 
Qutab Din had become a major subsequ- 
ent "to the institution of the suit on 
October 3, 1927. 1: It is urged here that the 
appellant. did not attain majority before 
December 15, 1927, but I see no reason 
for not accepting the finding of fact of 
the trial Judge. Itisalso urged that the 
suit could not proceed without a guardian 
being appointed even if the appellant at- 
tainéd” majority after the suit was in- 
stituted. -Rule3 of O... XXXII, however; 
says that-the Court shall appoint a guar- 
dian on- being satisfied on the fact of 
‘minority"and as the trial Judge was’ not 
satisfied ofthe factof minority before the 
date when Qutab Din actually became a 
major, the trial- Judge could not appoint 
a guardian for him before that date. Jn 
any case QutabDin became amajor at an 
early-stage of the suit and Iagree with 
the learned District Judge that he was not 
in any’ way prejudiced by not having 


of. an allegéd 
the’ reversionary 
plaintiff after Chiragh Din's 


a guardian during the comparatively short: 


period when-he wasa minor.: >- - 

The next point-urged - was -that of limita- 
tion.. The deed of adoption wasregistered 
on September 1, 1917, and the gift of the 
suit land was made on September 29,. 1925, 
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while the suit was instituted on June’ 24, 
1927. The Courts below have held that the 


“plaintiff had no knowledge of the deed of 


adoption until the date when the gift was 
mutated: in 1925 and thatthe period `of. 
six years should therefore count. from the 
later date. This was a finding. of 
fact .to the effect that the plaintiff 
obtained his knowledge in 1925 and there 
was evidence on the record to support 
it, for instance the statement of Imam Din 
P. W. No. 1, Iam not, therefore, prepared 
to disturb it and the suit. is accordingly 
within limitation. A 
The question of the ancestral character 
ofthe land isalso afinding of fact which 
canuot be re-opened in this Court. Iv. is 
contended that -wrong -inferences ` were 
drawn from the fact that in 1856. the 
father of Chiragh Din and the father of 
the plaintiff named Azim and Moti held 
the same shares inthe land in suit but. 
Ido notagree with that view, especially 
asa third equivalent share was held at the 
same time by Razmat, the uncle of Azim 
and Moti. The next question is that of 
custom. In Bolster’s Customary Law of 
the Lahore District, Questions 86 and 87, 
it isstated thatfor all tribes,: (except 
Arains) the person adopted must be -sélecfed 
from collaterals, the nearer ` ‘collaterals 
being given apreference to the ‘remdter 
and that if there are no collaterals: the 
selection may be made ofa -persori ofthe 
same got and tribe asthe ‘adopter himself 
except that a daughter's son or sister's: 
son isnot eligible. Now Qutab.Dinis not 
satisfactorily proved to be a ‘collateral ‘of 
the adopter Chiragh Din. He isin fact the 
daughter's son of Chiragh Din’s brother. 
According to..the-rule ` laid downin the 
Customary Law set forth above therefore; 
Qutab Din could be adopted by ‘Uhiragh 
Din, but only if there were no : collaterals, 
The plaintiff, however, is a near Collateral 
and the rule in question justifies an 
initial presumption that the plaintif should 
succeed in his suit unless. there is ade-'! 
quate rebuttal on the record of the, custom. 
set forth above. `- ah, Oo eee oe 
Some instances have been quoted . before 
me ofalleged departiires from the said: 
rule of custom. First there is thecase of 
Mahi D.W. No. 2, (Ex. D-3), -who -was 
adopted by his maternal grandfather. “He; 
however, isa Khokhar Rajput, and more: 


over, he was acollateral-of the adopter ag” 
4 NG 


well 'as being his daughter's son. a. 
The same remark’ applies to the instances 
of Imam Din .D. W. .No,4, (Ex. D-4) and. 


RAS 
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Fateh Muhammad D. W. No. 5 (Ex. D-6) 
in both of which cases the adoptee was not 
only the daughter's son but also the 
collateral of the adopter. Such cases can- 
“not. be said. to be departures from the rule 
.of custom laid down in the Customary 
Law.. i Ss 
. Inthe case of Nur Din, D. W. No.3, there 
was no collateral to contest the adoption 
and this instance thereforé, is ofno great 
value. Next there isthe case of Shahab 
‘who was adopted by his father-in-law, 
Wasu (Ex. D-8). This wasreally the case 
ofa gift to aresident son-in-law and does 
notthrow any light onthe custom under 
enquiry. : 
, Finally there is the case of-Ahmad Din, 
D. W. No. 14(Ex. D-4). This is a genuine 
instance of a daughter's son being ‘adopted 
amongst Khokhar Rajputs in the presence 
of collaterals of the fourth or ‘fifth degree 
although the adoptee was not a near colla- 
teral. The Judge:who decided that case, 
however, laid great stress in his decision 
upon the fact that: the:adoptee was of the 
same tribe and got and of the same stock 
as the..adopter. I think that this is the 
only important inétance which has been 
proved of the departure from the custom 
aslaid down in the Customary Law. On 
the other,hand, there is also one instance 
adduced bythe other side of an adoption 
ofta daughter’s son which was set aside 
at the instance of collaterals during muta- 
tion. proceedings, Lal Din, P. W. No. 12 
(Ex. P-3).:The above being the state of the 
evidence I find myself in agreement with 
the Courts below that the rule of custom 
laid down in the Customary Lawto the 
effect that there can béno adoptionin the 
presence ofnear collaterals has ‘not been 
disproved by the defendants. ; 
. Finally, it was contended here that the 
Rajputs of. village Jaliana have the right 
to make a will and that the deed of adop: 
tion of 1917 actually includes a bequest 
onthe part of ChiraghDin of his property. 
to Qutab Din and that inview of these 
facts, the alienation should not be declared. 
‘void as against the reversionary rights of 
the collaterals It is true, that in the 
‘Answer to Question 106 of Bolster’s Custo- 
mary Law of the Lahore District, it is 
stated ‘that Rajputs can dispose of their 
property, whether ancestral or acquired, 
by awritten will, and itis also true that 
én the last portion of the ddoption déed -of 
. 1917, Chiragh Din purports'to bequeath 
his property to Qutab Din after his death. 
Ido not, however, ‘agree with the conten- 
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iion that these facts canbe held to defeat 


the plaintiff's case. The authority 
Musamnrat Bano v, Fateh Khan (1) 
has been quoted before me to the 


effect that where power of gift iss shown to 
exist, an initial presumption arises” that 
there is a coextensive power of testation. 
In, the present~case, however, the point 
isnot whether Chiragh Din hasa power 
of testation. He may have such a power 
and he may have made a va will in 
favour of Qutab Din butthat will is some- 
thing which he can presumably revoke -at 
any time andit may never take, effect 
and I do not think that the collateral can 
be called upon to challenge it by litiga- 
tion until it actually does take effect: òn 
the death of Chiragh Din. At-any rate the 
‘existence of a valid but -fevocable will can” 
not deprive thecollateral: of his right tò 
challenge the gift of 1925 by, which 
Ohiragh Din hasactually transferred- the 
property to Qutab Din.. -oo 
For the above reasons the appeal ‘fails 
and is dismissed with costs. . 
Appeal dismissed.’ 


D. - 
(1) 48 P. R. 1903; 111 P. L R, 1903 (F. B.) 





. „ALLAHABAD. HIGH COURT. 
-Fifst Givi: Appeals Nos. 433 of 1930 and 28 
| of 1999.6 NO) 
October3, 1933 = = -.3 
SULAIMAN, C. J., AND THos, J. n 
TRIBENI PRASAD AND OTHERS— ; ~ 
`z APPELLANTS ..° . 
© versus > L 
BISHAMBHAR NATH AND OTHERS 
-— RESPON VENTS aE 
Hindu Law — Joint family — Debt contracted by 
father—Subsequent separation but provision notzmade 
Jor paying debt— Liability of joint property for;debt-— 
Sons, if ‘personally liable— Civil Procedure: Codë (Act 
V of 1908), O. XXXII, r. 4 sub-r.. 4 (a)- (3). as 
amended by Allahabad High Court—Scope of:— 
Provisions of, if imperative — Guardian — Father or 
mother not appointed—Grounds for not appointing 
them not shown—Uncle with adverse interest to minor, 
appointment of—Propriety of. nie 23 3? 
¿ A mortgage debt contracted by a Hindu father 
and binding on the family can be realised by sale of 
the entire joint family property. The mere, fact 
that later on there was a separation would” not 
exempt the joint property from the liability to pay 
this debt of the. father when no provision was made 
atthetime of ‘the partition to pay off thisdebt, 
But although the joint property can be followed; the 
creditor is not entitled to proceed against the-per- 
sahal and separate properties of the sons, which have 
not come tothem asa result of tLe partition. . 
ee Lalv. Durga Prasad (1), relied on [p 989, 
col. 2 $ ray, 
The provisions of the amendment - made, (by 
Allahahad High Court to.. O. XXXII, r. 4, Oivil 


Me 
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Procedure Code, as sub-r.` 4. (a) (3). are imperative’ 
and under the rule, refusal to accept‘ notice shall 
be presumed to be refusal to act, Under O. XXXII, 
r. 4, ittis necessary to seecthat the father or any 
other person with whom the minor is living should 
beappointed as guardian. When grounds are not. 
shown for not appointing the father and mother and 
an uncle’ with an interest adverse to the minor is 
appointed, there is no proper appointment of guardian 
ofthe minor Phul Kunwar v. Rewasi Singh (2), 
referred to.. [p. 990, col. 2.] i 
. F. A. from a decision of the Sub-Judge, 
Etawah, dated August 6, 1930. 

Mr. M. €, Aziz, for the Appellants. | 
` Messrs. Shira Prasad Sinha, M. L. Chatur- 
vedi, Shambhu Prasad and Krishna Murari 
Lal, for.the Respondents 
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suit but also as against thé proposed’. 
guardian. The suit was heard but.no one. 
appeared to contest it, as presumably there, 
was no defenceto the suit. The claim was: 
decreed ex parte against all the defendants.. 
The form of the decree is, however, open to. 
question. After the preliminary decree,: 
notice was again issued ‘to the: defendants, 
of the preparation ofthe ‘final decree. “On, 
this occasion Gur Prasad appeared and. 
stated that he had -no knowledge :of: 
the. proceedings and he would not act as: 
the guardian of Lalla. He also made an: 
attempt to have the decree against him. 
set aside on the ground that he had no 


Judgment. -This is .a defendants’ knowledge, of the suit, but that attempt 
appeal arising out of a suit forsale onthe failed. A final decree was passed. First 
basis ‘of a mortgage-deed, dated June 18, _ Appeal No. 433 of 1930 is-an appéal from | 
1918, executed by Jwala Prasad for himself, the final decree in the mortgage-suit filed - 
and as guardian of his minor sons and by the defendants. This was followed later 
also by his adult son, Beni Prasad. The :on by a personal decree under O. XXXIV, ~ 
mortgage-deed was to raise money in order,’ r, 6. First Appeal No. 433 of 1930 is an appeal . 
to save an ancestral property from sale. from this last-mentioned decree arising out of: 
which had been put up at auction on ac-:' amortgage suitfiled by the defendants in-: 
count of a mortgage-decree on the basis of ‘cluding Lalla, who has appealed through his , 
a, previous mortgage-deed executed by nominated.guardian Gur Prasad, «=. , + 
Jwala | Prasad." On the face of it the First Appeal No. 28 of 1929-arises out ofa . 
mortgage-deed of 1918 wasexecutedin order suit brought by Lallafor a declaration that : 

to pay off an antecedent debt of Jwala inasmuch asi he had. not been. properly ı 

Prasad. The property mortgaged is represented , through ‘a guardian: -duly.; 

admittedly the joint family property of appointed in the mortgage suit, :'thè:, 

Jwala Prasad. It.is therefore quite clear. mortgage decree is not. binding upon him. © 
that in.the absence of any proof that the We propose to deal. with .the decree under ; ` 
previous, debts of Jwala Prasad had been O. XXXIV,r. 6, as against the defendants:. 
tainted‘with immorality, the transaction of other than Lalla in the first.instance.. The» 

1918 would be binding on the sons and form of the decree isthat a decree under > 

grandsons of Jwala Prasad even if they had O. XXXIV, r. 6, be prepared for the un- .. 
not jcined in the transaction. realised portion of the mortgage debt. with: | 

A suit was brought on the basis of the costs against all these defendants but that. , 
mortgage-deed against Jwala Prasad and Tribeni. Prasad, Gur :Prasad . and. Har... 
his song and grandsons, among whom was Prasad would not be liable .to be arrested.: 

dtibeni Prasad, one of the sons ofJwala under this decree. The decree does not, . 
Prasad who isthe father of Lalla. Lalla in specific-terms, say. that the. personal .. 
‘also;was impleaded as one of the defend-. and separate properties of Tribeni Prasad, ; 
-ants and, the plaintiff proposed that Lalla’s Gur.*Prasad, and Har Prasad: would be. 
uncle, Gur Prasad, who like Lalla’s father exempt. è ; does i 
Tribeni, had attained majority, should be No doubt the mortgage debt was:of.the . 
-appointéd as guardian ad litem. The Court year 1918 and was binding. on the whole.. 
issued notice to Gur-Prasad as to whether family andthe amount . could .be realised . 
he would congent to act as guardian. by thə- sale of the .-entire joint family : 
Apparently the summons for the suit was property. The mere -fact -that later:on in. 
also issued at the same time, which was 1920" fhere. was a separation would not.. 
somewhat -irrégular. The report of the exempt the-joint property from the liability ;: 
process-server was that Gur Prasad and the. to pay this debt of the father when.no -i 
other defendants were inside the house and provision was made at the time of the parti-. » 
he had accordingly affixed the summons on tion to, pay off this debt,. Bankey Lal v. ; 
the door of the’ house. The Subordinate Durga Prasad (1). By iden Sites 
Judge, without examining the report But it is equally clear that although thé - 
carefully, accepted the service as sufficient f 
not,only as against the defendants tothe 638; (1931) A.L J 917; Ind. Rul, (1932) All. 27 (FB). 


s 


(1) 185 Ind. Cas. 139; A I R 1931 -AllL.512:53.A :.” 
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joint: property can be followed, the creditor 
is not ¿entitled to proceed against the 
personal and separate properties of the 
three sons of Jwala Prasad’ which have not 
come tothem as a result of the partition. 
The ‘sons were minors at the time, and 


although they were liable to pay the debt of: 


their father out of the family estate, their 
persons and separate properties were 
exempt. It has been urged on behalfof 


the defendants that there was in fact no: 


personal covenant to pay the mortgage 
debt. This contention cannot be accepted 
because the mortgage deed clearly states: 

“We covenant that we shall pay up the principal 
amount in five years but the principal amount shall 
not be paid within two years.” ; 

And then ‘goes on to say: ; 

“If we, the executants, fail to pay interest, etc., the 
property would be sold.” 

There was therefore clearly a covenant to 
pay. We accordingly allow this appeal in 
part and modifying the decree of the Court 
below, order that a decree under O. XXXIV, 
r:§, be passed against Jwala Prasad 
personally..and that the personal and 
separate properties of Tribeni Prasad, Gur 
Prasad and Har Prasad shall be exempt 
from the decree, but that the said decree 
shell be executable against the ancestral 
properties ‘which were originally joint und 
which now: are in the hands of Tribeni 
Prasad, Gur Prasad and Har Prasad. As 
the appeal has substantially failed, we direct 
thet the appellants shall pay half the costs 
of the respondents and shall bear their own 
costs. < 

“As regards the appeal of the minor Lalla 
(F. A. No. 28 of 1929), the position is that no 
proper consent of Gur Prasad had been 
taken for.his appointment as guardian. In 
the first place, the positions of Tribeni 
Prasad and Gur Prasad were identical as 
both were minors at the timeof the mort- 
gage and Jwala Prasad had executed the 
deed as the guardian of both. There was 
ho reason why Gur Prasad should have been 
appointed the guardian of the minor Lalla 
in preference to Lalla’s own father. Fur- 
thermore, under O. XXXII, r. 4, it was 
necessary to see first that the father or any 
other person, the mother, with. whom the 
minor was living, should be appointed as 
guardian. We may also point out that on 


September 1, 1926, on which ' date the Court . 


ordered Gur Prasad to be ‘appointed as the 
guardian of Lalla, the’ ‘amendment to 
O. XXXII, r. 4, made by this Court in: the 
_ fotm of an addition as sub-r.4 (a)(3) had 
“already come into ` force. It had been 
gazetted in July of that yéar. This rule is 
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imperative, and under if; refusal to accept 
notice shall be presumed to be refusal to 
act. Itis, therefore, clear that when the 
report of the process-server was that Gur 
Prasad was inside the house and did not 
come out, the Court should not have treated 
this as acceptance of the notice by the guar- 
diau. It is also equally clear that no good 
ground was shown why the father or the 
mother of the minor should’ not be appoint- 
ed guardian and an uncle wg had an 
interest adverse tothe minor to the same 
extent as the father, Tribeni Prasad, in: 
case it be said that belig nominal execu-' 
tants, they could not defend the claim, 
should be appointed. We may also in this 
connection refer to the case of Phul 
Kunwarv. Rewasi Singh (2'. Itis, therefore, 
obvious thatthere never was a proper 
appointment of any guardian of the minor. 
Even if there had been a mere irregu- 
larity in the appointment of a guardian, it 
would have to be shown that the minor had: 
not been prejudiced by such irregularity.’ 
No doubt, prima facie, it seems that there - 
was no defence to the suit and that the 
minior is bound by the “antecedent debt of 
his grandfather. Nevertheless when. the- 
Counsel for the minor’s mother insists that 
his client should have an opportunity to 
show that the debt is not binding upon him; 
we think that it would be only fair and just 
to give him sucha chance. There are two 
ways open tothis Court to doso. The first. 
is to grant thé declaration asked for and to 
allow the previous mortgage suit to be 
restored to its, original number on the file 
and to be disposed of according to law, and 
the second is to give the minorthe same 
chance to resist the claim in the present 
suit as he would have ifthe mortgage suit- 
wererestored. Wethink it more convenient. 
to adopt thesecond course. We accordingly: 
send down the following issue tothe Court- 
Bioy for determination under O, XLI, 
T. 25: eo ies ee 
“Whether the mortgage-debt under the deed, dated 
June ix, 11%, executed by Jwala Prasad was. of such 
a nature as to be binding on the joint’ interest of 
Lalla? * i , 
The parties will be at liberty to - produce 
additicnal evidence on the issue. The, 
finding is to be returned within three 
months of this date.. On. receipt of the 
finding the usual ten days will he allowed: 
for objections. i 


N” 
(2) 129 Ind. Cas. 191; A I R 1930 All’ .609; Ind, Rul; 
(1930) All, 495; (193%) A L J 1020. a 
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Order accordingly... - 
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__ OUDH CHIEF COURT | 
Crithinal Miscellaneous Application 
No. 41 of 1934 
April 16, 1934 
KK Srivastava, J. 
Rani HAZOOR ARA BEGUM— 
i APPLICANT 
g á LETSUS 
-7 DEPUTY COMMISSIONER or GONDA 
— OPPOSITE Party - 
Criminal Procedure Code (Act V of 
sub-s. (1), cl @—'Detained in custody’, what con- 
siitutes—Applicant prevented from seeing certain 
persons Whether constitutes - detention in custody— 
Whether applies to disputes regarding prozerties 
It cannot be said that aperson is detained in custody 


18:8), s 491, 


becausé he ia prevented from séeing certain 
people whom he wants to see. The restriction upon 
is right to see such people does constitute 


a curtailment of liberty but it does not con- 

= Blitute a detention in custody. Clause (b) of 
_sub-s. (1) of s. 491 of the Code of Criminal 
Procedure which provides that a High Court 
may, whenever it thinks fit, direct that a person 
illegally or improperly detained in public or private 
custody within the limits of its Appellate Criminal 
jurisiliction, be set at liberty, has no applixation to 
the case Hshngbayi Elako v. Officer Administering 
the Govérnment of Nigerin (li, Jiendra Nath-v. 
Chief Secretary to the Bengal Government (2) and 
eh the matter of Rudolf Stıliman (3), distinguish- 
e 


Disptites between the parties as regards the 
possession or ownership of the movable or immovable 


properties are outside the purview of s. 491 of the 


;. Code of Criminal Procedure, 

Application under s. 491, Criminal Pro- 
cedure.Qode for issue of the writ of 
Habeas Corpus. 

Messrs. Ali Zaheer and Ghulam Imam, 
for the Appellant. | 

Mr. G. H. Thomas, Government Advocate, 
forthe Crown, > 

Judgment.—This is an application by 
Rani .Hazoor Ara Begum, widow of Raja 
Mohammad Mumtaz Ali Khan of Utraula, 
District Gonda, for directions of the nature 
of â habeas corpus under s. 491 of the 
Code’ of Criminal Procedure: 

The ‘admitted facts of the case are that 
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on February ‘12, 1934, Raja Mohammad ` 


Mumtaz Ali Khan was declared by the 
Local Government’ to be incapable of 
» managing his property and the Court of 
‘Wards assumed superintendence of his 
estate from that date. The Raja died on 
March 4, 1934, and subsequently the 


Court of Wards assumed superintendence’ 


- of ‘the estate and other properties on 
behalf of the two minor sons of the late 
Raja. The Deputy Commissioner . of 
Gonda as manager in charge of the 


r 


Court of Wards has locked and sealed ` 


the -valuables ‘in the residental house of 
the deceased ‘Raja at Utraula in which 
Hd a Neo esse ao g 5 
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the applicant. Rani had” been residing 
during his lifetime and continues to reside 


till now. . ; Š 
The allegations made on behalf of the 


applicant are that the deceased Raja in 


bis lifetime had, on February 15, 1934, . 


created a trust of his immovable’ pro- 


perties and had made a gift in her favour’ 


of “Lhe 
effects. 


movables including household 
Her complaint is that in spite of 


the trust and the gift, the Deputy Com-. 
missioner has taken possession of all the. 
properties and. has placed a guard -on : 


the house and has prohibited anybody. 
from entering the house or from seeing 
the applicant. It is 
some of her servants have been. furned 
out and are not allowed access to hèr, 
The application is supported by a few 
affidavits in which ib is alleged . that her 


brother Nawab Mohammad Shikoh and - 
her cousin Mohammad Kazim Ali Khan, : 


Babu Avadh Behari Lal, a legal practi- 
tioner of Gonda andthe Sub-Registrar at 
Gonda, went to Utraula but 
vented from seeing: her. 


The Deputy Commissioner of Gonda in . 
the Court, states . 


his explanation sent to 


also alleged that 


were -pre- . 


that no restrictions have been- placed .on : 


the personal movements of the Rani. He 
admits that a guard has been posted. at the 
house for the protection of the property and 
in order to prevent unauthorised persons 
getting access to the place. 
anybody who wants to enter the house can 
do so after obtaining permission from 
the authorities, and that in all reasonable 
cases, permission would not be refused. 
It is quite clear and was rightly con- 


He ‘adds that ° 


ceded before me by the. learned Counsel - 
for the applicant that the disputes bet- . 


ween the parties as-regards the possession 
or, ownership of the movable or immov- 
able properties are outside the purview of 
s. 491 of the Code of Criminal Procedure. 
There is no affidavit or evidence in support 
of the allegation 
servants have been turned out 
not allowed .access to her. 
tion has also been denied by the Deputy 
Oommissioner who says that no restrictions 
have been imposed on’ the movements of 
her personal servants and attendants.-The 
whole controversy therefore is reduced to 


and are 


that some of the Rani’s 


The allega- - 


this, namely, that according to the ap-- 


Plicant’s case, no third persons whether 


her relations, friends or legal advisers are. 


allowed to go and seeher in the house where- 


as according to- the Deputy Commissioner, - 


such persons are not absolutely prohibit- 
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ed from’ seeing her but can do so after 
getting permission from the Court of Wards 
authorities. : 
Assuming that the applicant's allega- 
tions’ are correct, the question arising 
for determination is: whether those allega- 
tions: bring the case within the terms of 
8: 491 of the Code of Criminal Procedure. 
It is not denied- that no restriction of any 
kind whatever has been placed on her 
personal movements. But it is argued 
that the restraint imposed on her right 
to- see anybody whom she wants to see 
is. sufficient to entitle her to relief under 
cl. (b) of sub-s. (1) of s. 491 of the Code 
of Criminal Procedure which provides that 
a High Court may, whenever it thinks fit, 
direct that ‘a person illegally or improperly 
detained in’, public or- private custody 


within the limits of its appellate criminal ` 


jurisdiction -beset at liberty. Theimportant 
words to be considered are ‘‘detained” and 
‘“Gustody.” Can it be said that the 
applicant is -detained in custody because 
she: is prevented from seeing certain people 
whom she wants tosee? The restriction 
upon her right to see such people does 
constitute a curtailment of her liberty but 
I find it impossible to: hold that it con- 
stitutes a -detentionin custody. The words 
quoted above, in my opinion, imply some 
sort’ of confinement or physical restraint 
on the-liberty of movement of the detenue. 
The use of‘ the words “be set at liberty” 
also ‘supports. this construction. On the 
admitted facts, there is a complete absence 
of-any: restraint on the applicant’s p'er- 
sonal liberty of movement. 

‘The learned Counsel for the applicant 
has not béen able-to refer me to any 
authority in support of his contention that 
the powers conferred by cl, (b) 
exerciséd in respect of a person who 
enjoys the fullest liberty- of 


tailed as alleged in the 
Three- cases have been cited on the 
applicant's behalf but none of them is in 
point. = a 

* Ashugbayi Eleko y Officer Administering 
the Government of-Nigeria (1) isa decision 
of their--Lordships of the Privy Council on 
appeal from the Supreme Court of 
Nigeria. . In: this case the appellant who 
was the déscendant of a Ruling Chief had 
been deposed under an ordinance of Nigeria 


(1) 182, Ind. Cas. 739: 35: 0 WN 755; A-IR1931 
P O 248; (1931) A 0662; 145 L T297; (1931) ALJ 
466; (1931) M W N 683; Ind, Rul. (1931) P O 227; 34 
L'W 607, p- - ; 
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can be 


i movement ' 
but whose liberty: of other sorts is cur-- 
present case. ` 
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and ordered to leave ths colony, and on 
his failure to comply with the order, was 
deported. The facts show that it was 
clearly a case of detention in custody. _ 

Jitendra Nath v. Chief Secretary: to the 
Bengal Government (2) is the case of a 
person who had been arrested under the 
Bengal Criminal Law Amendment Act. 

In In the matter of Rudélf Staliman (3) 
an application was made for an order in 
the nature of a writ of habeas gorpus by 


a person who had been arreste” under an © 


extradition warrant. 


Thus it will be seen that all the cases.. 


t 


referred-to by.the Counsel for the appli- . 
cant are casesin which the relief of the, ` 


- nature of habeas corpus was 


‘sought on, 


behalfřof persons who had béen’ deprived . 


of their physical liberty and were detained '. 


in custody. . 
I am, therefore, of opinion that cl. (6) 
‘of sub-s. (1) of s. 491 has“no application 
to the case. I accordingly reject the 
application. 
Do. lk, Application rejected. : 
(2) 1tL Ind. Cas. 8°6; 36 O W N 1038; (1932) Cr 
Tan Ind. Rul. (1933) -Cal. 79€; °4 Or. L J 215; 60 


` . . 


(3) 12 Ind. Cas. 173; 39 O 164; (1911)? M W N 257; 


10 M LT 549; 22 M LJ 126 i 





NAGPUR JUDICIAL COMMIS- 
- SIONER'S COURT ` i 
First Civil-Appeal No. 2 of 1931 
February 28, 1934 f 
STAPLES, A. J? C. 
Musammat DHELA KURMI 
— PLAINTIFF—APPELLANT 
Versus 


Musammat AHIMAN AND ANOTHER. | 


— DEFENDANTS — RESPONDENTS 
Hindu Law—Alienation by widow to build temple 


—Alienation of the whole estate—Whether legal ne- _. 


ceessity -Whether ` binding on estate—C. P. Tenancy 
Act (XI of 1898 .s. 45—Sale and surrender of occii-. 
pancy holding- forming part of: one transaction = 
Surrender, whether void. Å 


' 


lf the mortgage=debt is not for legal necessity, | 


then theeale also, which is executed for the purpose | 


mortgage debt, will not 


of satisfying thé 
or. binding upon the’ 


be for legal neceasity, 
estate. ) ‘ 
It is no doubt t 
temple is one that would confer spiritual benefit 
upon the husband as well as upon the widow, 
but only a reasonable portion of 
should be alienated for that purpose, and a widow 


rue-that the act of building a | 


the property’ ' 


cannot alienate the whole of the property of her | 


deceased husband for sucha purpose. Such 
. act would clearly be to the prejudice of the 
reversioners. Where the mortgage binds the 
whole: eight-anna share left by ‘the deceased. 
husband, it cannot be justified on the ground 
that it conferred spiritual benefit upon the husband, 


an . 


bahi 


wi 


1934.. 


Even granting that the deceased intended to build 
the temple himself or left a direction that it should 
be built, that would not 
alienating the whole of his property 
purpose. Thakur Indraj Bux Singh v. Sheo 
Naresh Singh (1) Fateh Singh v. Sarha (2) and 
Ram Surat Mahton v. Hitanandan Jha (8),‘ referred 
to 


for the 


The surrender of tenancy right is void, as 
being part and parcel of the transaction of the 
sale-deed. > ; ; 

Where- the, sale-deed was executed on April 22, 
and on 22n#was executed the deed of surrender 
with regard to the occupancy rights in all the 
sir sold by the sale-deed : . 

Held, that the surrender was a clear evasion 
of s.-45 of the O. P. Tenancy Act XI of 1898, 
and as such, was void. Bhagwat v. Anandrao (4), 


relied on. 
F. C. A. against the decree of the Sub- 


Judge, First Class, Bilaspur, dated October’ 


1, 1930, in Civil Suit No. 29 of 1929. 

Mr. G. R. Deo, for the Appellant. 

Mr. M. R. Bobde, for the Respond- 
ents. 


Judgment.—The appellant brought a 
suit for a- declaration that three sale-deeds 
and a deed -of gift executed by her mother 
Musammat Ahiman, the first deféndant, 
were not binding upon her. She obtained a 
decree with regard to one of the sale-deeds 
and the deed of gift, but her suit with 
regard to the other two sale-deeds was 
dismissed. She has now appealed with 
regard to‘those two sale-deeds. . 

It is admitted that an eighb'annas share 
in Mouza Prankhera inthe Bilaspur Dist- 
„rict belongs to‘Dhera, the father of the 
appellant and husband of the first respònd- 
ent. Dhera died about 1911, some 18 years 
before the suit, and then Ahiman, his 
, widow, obtained possession of the property. 
On April 22, 1919, Ahiman exectted a deed 
of sale of seven annas out of .the eight 
.anna share in favour of the second defend- 
ant-respondent Ramsao; that, deed is 
Ex. P-1. On April 29,1919, Ahiman exe- 
cuted a deed ‘of surrender with regard to her 
occupancy right inthe sir land sold’in 
favour of Ramsao. ‘Subsequently on Janu- 
ary. 31, 1921, Ramsao-sold back a one anna 
‘share to ahiman and then Ahiman sold 
that share in favour of the third 
defendant Bandel, and also made a gift 
apparently ofthe same one anna share in 


favour of the temple, of which Bandel is the 


sarbarakar. This sale in favour of Bendel 
and the gift in favour of the temple have 
been found not to be binding upon the ap- 
pellant, and no appeal or cross-objection 
has been made with regard to that finding. 
The only ques:ion, therefore, tobe determin- 


ed inthe appealis whether the decision of 
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justify his widow in- 
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the lower Court with regard:to the sale of 
the seven anna share in favour of Ramsao’ 
is correct ornot. It. may.be noted that the 
appellant asked for a declaration with: 
regard to the sale-deed of January - 31, 
1951, but, as'stated above, that sale-deed' 
was executed by Ramsao, -in favour `of- 
Ahiman and does not prejudicethe appel- 
lant’s rights in any way. If, however; it be’ 
found that the prior sale-deed executed: by: 
Ahiman in favour of Ramsao of the séven: 
anna share is not bindingupon the appel: 
lant, then the latter deed by Ramsao in: 


‘favour of. Ahiman would have no effect; as 


after the death of Ahiman the appellant: 
would be entitled -to possession of the- 
whole seven anna share. < : 


The lower Court-has found that the aalé-of- 


the seven anna share by Ahiman in -favour. 
of Ramsao is binding upon the appellant, 
because it was executed for legal necessity, 
having been executed ,to pay off debts. due 
by Dhera, the deceased husband of Ahinian;’ 
and to satisfy 


was borrowed for a necessary purpose, 
namely, the building of a temple ‘whic 
was for the spiritual benefit of her. deceaséd: 
husband. ‘The mortgage was executed of: 
the whole. eight anna share by Ahiman-in 
favour of Sukhridas for Rs,:2,500 on June 4, 
1913. f | 
Accepting the findings ofthe lower Court: 
that Dhera was indebted, and that -this 
mortgage was executed for the purpose of 
building a temple, it is still to be determined: 
whether the purpose for which the- mort- 
gage.was executed, namely, building ‘a 
temple, was one that would be binding 
upon the plaintiff. The debts of Dhera,’ 
even accepting the oral evidence on record,: 
which has been considered at length - in- 
paras. 8 and9 of the judgment of: the lower 
Court, only amounted to Rs. 1,0U0, namely,- 
Rs. 600advanced by Jahanisao (2:D. W. 
No. 2) and Rs. 400 advanced by. Kanhaiya 
Lal, which is proved by Dasrathsao (2-D. W. 
No. 8). These debts were renewed by 
Ahiman after Dhera’s death, and the lower 
Court has found that they were paid by 
Ahiman after the execution of the sale 
deed in favour of Ramsao. In any case- 
even- granting that Dhera was indebted -to 
the extent of about Rs. 1,000:at the time 
of his death, it is difficult.to.believe that. 
such indebtedness would be sufficient neces: 
sity for executing a- sale and a sui- 
render of practically the whole ofthe prop- 
erty, someeigthyears after his death, for- 


the sum of over Rs. 5,000. [tis clear that the- 


a mortgage’executed byi ` 
Ahiman herself, the consideration of which: 


~ Sukhridas, 
received Rs. 3,321 in full satisfaction of the- 


1 


* record as Ex, 2-D-5, 


' determined-is whether 
: which this mortgage (Ex. 2 D 


994 


bulk of the consideration of the sale-deed 


and.thesurrender deed were paid to Musam-. 


mat Purain (2-D. W. No. 5),- the widow of 


who has deposed to having 


mortgage debt; the mortgage-deed is- on 


- The principal question, therefore, to be 
the purpose for 
-5) was exe- 


“cuted can be considered to be one bind- 


-ing- upon the appellant. The lower Court 
‘has considered the matter at great length 


- in-paras. 12, 13 and 14 of the judgment and 


- which the Judge has cited, 


- purports to follow Thakur I ndraj Bux 
= Singh-v. Sheo Naresh Singh (1). I think, how- 


ever, that the Judge has made a mistake. 
It is no doubt true that the -act-of building 
a temple is one that would confer spiritual 
benefit upon the husband as well as ‘upon the 
widow, but it has been held in the: ruling 
‘and in other 
cases that onlya reasonable portion of the 
‘ property should be alienated for that pur- 


_ Pose, and it has nowhere been held that a 


_ the ground 


‘widow. could alienate the whole of the 


property. of her deceased husband’ for such’ 


a purpose. Such anact would clearly be 
to ‘the prejudice of the reversioners. In 
the. present case the 
binds the whole eight anna share left by 
Dhera and cannot, therefore, be justified on 

that it ` conferred spiritual 
benefit upon Dhera. « Even granting that 
Dheraintended to build the temple him- 
self or left a direction that' it should. be 
built, that would not, I think, justify his 
widow -in alienating the. whole of his - prop- 
erty for the purpose. The oniy evidence I 


“can find in the matter is- that Phirsingh 


(2.D. W. No. 4) and Keshoesingh (2 D. W. 
No, 5) have deposed that the foundation was 
dug by Dhera, but on cross-examination 
Phirsingh has admitted that his knowledge 
in the mattér-1s only. hearsay. Similarly 
Keshoesingh has- admitted that-he did not, 
himself ‘witness the digging‘of the founda- 


tion and was onlytold by Dhera that he 


was going to build a-temple. This evid- 
ence 15, 1n my. opinion, insufficient to prove 
either that Dhera himself began the build- 


ing -of the temple or that he left any -direc-' 


tion; to his widow to build the temple. I 
would also refer to Fateh-Singh v.- Sarha 
(2) and Ram Surat Mahton v. Hitanandan 
o (i) 104 Ind. Cas. 676; 2 Luck: 713:4 ; 
ALR 1927 Oudh 450. 5 SANG, 


(2) 122 Ind. ‘Cas. 437; 26 NL R 204: 


; Ind. Rul. 
1 Nag. 165; A I, R 1930 Nag. 198: i 
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Jha (3). In both.of these cases it has been 
held that a widow can ‘alienate her hus- 
band’s property tor religions and 
charitable purposes - and for: his spiritual 
welfare, but that the property so alienated 
must bear a reasonable proportionto the 
estate left by the husband. As noted in 
the present case, the mortgage was‘of the 
entire estate and cannot, therefore,:in my 
opinion, be justified. ¥ 6 

On this finding, then,- it would follow 
that thesale, which was executed for the 
purpose of paying off the mortgage, cannot 
be justified. If the mortgage debt was not 
for legal necessity, then the sale also, which 
was executed for the purpose of satisfying 
the mortgage debt, will also not . be for 
legal necessity, or binding upon the estate. 
The questionof Dhera’s indebtedness has 
been considered above, and even if he was 
indebted to the extent Rs. 1,000, there was’ 
no necessity for selling the whole of the 
property. I would find, therefore, that the 
sale-deed of April 22, 1919, (Ex. P-1) execut- 
ed by Ahiman was not for: legal necessity 
and isnot binding upon the appellant 
Musammat Dhera. ; f 
_ On this finding the additional ground of 
appeal with regard to the surrender deed 
(Ex. 2-D-1) need not be consideredas, if the 
sale 'was not for legal necessity, the surren- 
der of the tenancy rights in the land: sold 
cannot be upheld. In any case, however, I 
would, hold that the surrender would be. 
void, as laid downin Bhagwat v. Anandrao 
(4) as being part and parcel of the trans- 
action, of thesale-deed. Asnoted above the 
sale-deed was executed on April 22, and on 
22nd, Ahiman executed the deed of surrender, 
with regard to the occupancy rights in 
all the sir sold bythe sale-deed. There 
can be no doubt that the surrender was .a 
clear evasion of s. 45 of the Tenancy Act 
then in force; and as such, is void. = 

I, therefore, set aside the decree of the. 
lower Court, and instead, grant the plaintiff-. 
appellant a declaration with regard to all 
the deeds mentioned by her ‘in the plaint. 
All costs of the appeal will be borne by the. 
respondent No. 2, Ramsao. Costs of.the, 
suit will be borne by.thedefendants Nos. 
2to4 except the costs of the -defendant 


No. 1, who will bear her own costs. 
D; “7 Decree set aside. . 
(3134 Ind. Cas. 137; 10 Pat. 474; A L.R 


1931 Pat. 330; Ind Rul (1951) Pat, 425; 138P L T 
10x: : TAR a 

(4) 86 Ind. Cas. 515; 22 NER 136; A'I R 1995 
Nag: 302,” ae en ts D 
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‘CALCUTTA HIGH COURT 
Civil Application No. 83 of 1928 
June 21, 1933 
PANCKEIDGE, J. 

In re BINJRAJ HARNANDRAI - 
APPLICANT 

Presidency Towns Insolvency Act ‘III of 1909), 
88. 55, 6, 7—Avoidance of transactions by insolvent— 
Official Assignee refusing to apply— Whether 
ereditor can ly—Drafting of an applic ition 
under s 1 RO.. tobe followed—Oral evidence, if 
can be permitted as corroborative evidence, 

Where the Official Assignee has refused to 
apply to set aside certain transactions of the 
insolvent under ss. 55 and 56, Presidency Towns 
Insolvency Act, the creditor can himself apply. The 
questions under ss 45 and 56 are not matters arising 
under 8 35 simply because the respondents have 
been examined under that section. Hence the proviso 
tos 7 is no bar to such an application by a creditor. 
Surajmull Munglechand, In re (l)and Tyeb Ali 
Mullick v Purna Chandra Pal (2), relied on. 

There are no specific rules prescribing the form in 
which an application should be made whenit is 
sought to impugn a transaction by an insolvent on 
the grounds mentioned in ss. £5 and 56, The Court 
is bound in some: measure to observe the ordinary 
principles as to framing suits laid down by the Civil 
Procedure:Code It was the intention of the Legis- 
lature to permit a comprehensive inquiry to be raised 
by an application under s 7 
“The Insolvency Act primarily contemplates evidence 
on affidavit. It is open tothe Court to permit oral 
evidence to be given either because it thinks it 
right that persons who have sworn affidavits should 
have their evidence tested by cross-examination, or 
in order that witnesses who have not sworn affida- 
vits may give evidence in corroboration of witnesses 
who have sworn them. It is, however, essential 
that the affidavits should, apart from any oral 
evidence, make out acase by admissible evidence 
which, if believed, will justify the order asked for. 


Messrs. B.C. Ghose and Sekhar Bose, for 
the Applicants. 


Messrs. S. N. Banerjee and K. P. Khaitan, 
for the Respondents. 


Order.—Notice of this application was 
taken out by Messrs. Hoare, Miller & Co., 
Ltd., on- December 7, 1932. It is sought 
by the application to impeach certain 
transactions entered into by the insolvents 
and to have them declared void as against 
the Official Assignee under ss. 55 and 56, 
Presidency Towns Insolvency Act. The 
application is supported by an affidavit of 
a principal officer of the company, whe 
states that the company are creditors of 
the insolvents to the extent of Rs. 38,000. 
The deponent also states that he has 
requested the Official Assignee to make 
this application, but the Official Assignee 
has declined, although the company -was 
willing to accept responsibility for the 
costs incurred by him. Certain prelim- 
inary points’are taken. It is said that 
the company has no locus standi in the 
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matter, and that their proper remedy is 
an appeal to the Court under s. šo of the 
Act against the decision of the Official 
Assignee refusing to make the application. 
Tam unable to accept this argument. The 
Act does not specifically prohibit an ap- 
plication by a creditor on behalf of himself 
and the general body of creditors. It is 
true that In re Surajmull Mungléchand 
(1) Greaves, J., held that it was not per- 
missible for a creditor to apply to set 
aside an alleged fraudulent transfer 
without reference to the Official Assignee. 
However, the language used shows | that 
the learned Judge contemplated the pos- 
sibility of a creditor properly making such 
an application if he had first applied to 
the Official Assignee tc move in the matter 
and the Official Assignee had declined to do 
I do not think that the observations 
of Sanderson, C. J., in Tyeb Ali Mullick 
v. Purna Chandra Pal (2), contain . any- 
thing which is contrary to Greaves; J.’s 
opinion as expressed in the former case. 
Moreover, Sir Dinshaw Mulla states in 
his Law of Insolvency at p. 432 that it 
is the practice, both in Bombay and in 
Calcutta, to give leave to the creditor to 
make the application in circumstances like 
the present. 

I, therefore, hold that I am entitled to 
entertain this application at the instance 
of the creditor. Mr. Banerjee’s second 
objection is that the proviso to s. 7 of 
the Act is abar to this application. Again 
I do not agree, because the matter with 
which the-application is concerned cannot, 
in my opinion, be properly described as 
“arising under s. 36.” lt is when we 
come-to the substance of the application 
that the difficulties of the applicant arise. 
Paragraph 1 of the notice asks for an order 
for the payment of eight several sums to 
the Official Assignee by nine different 
persons. Paragraph 2 of the notice’asks that 
the claim of certain creditors be declared 
void and that the names of the alleged 
creditors be. expunged from the schedule. 
Paragraph 3 asks for a declaration that ser- 
tain property alleged to be mortgaged to one 
Ramgopal Arjundas belongs to the Official 
Assignee as part of the property 
of the insolvents. It is true that the 
creditors do not press their claims in 
respect of certain of the sums mentioned’ 
in para. 1. Even so, however, it is obvious 


(1) 70 Ind. Cas. 463; AIR 1921 Cal. 403; 260 W. 


N 803, 
(2) 93 Ind. Cas 898; A IR 1926 Oal. 618 440L4J 


219; 30 O W N 898. 
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that serious difficulties are likely to arise 
if the Court is required to investigate in 
one. application a number of different 
‘transactions between the insolvent and 
‘different persons. There “are no specific 
‘Tules prescribing the form in which an 
application should be made when it is 
sought .to impugn a transaction by an 
‘insolvent on the grounds mentioned in 
ss. 5) and 56. However, I consider that 
the Court is bound is some measure to 
observe the ordinary principles as to 
framing suits laid down by the Civil 
Procedure Code. What the applicants have 
done here is analogous to joining different 
causes of action against different defen- 
danis in the same suit. I think that, on 
grounds of practical convenience, this 
cannot be permitted. I cannot helieve 
that it was the intention of the legislature 
to permit a comprehensive inquiry such 
as is now asked for to be raised by an 
application under s. 7. 

‘The situation is aggravated by the 
nature of the evidence upon which the 
applicants base their claims. The aff- 
davit in support states that, from the 
inspection of the insolvents’ books and 
from the public examination of one of 
the insolvents, as well as from the exa- 
mination under s. 36 of three other persons, 
it has been found that the insolvents have 
dealt with their property and made pay- 
ments with a view to fraudulently prefer- 
ring certain ` creditors and have made 
fictitious transfers. The affidavit later 
states. that, as a result of the examination 
mentioned in the foregoing paragraphs, 
the following acts of fraudulent transfer 
and preference have been found. It is 
obvious that the whole body of evidence 
teferred to cannot be admissible in respect 
of everyone cf the transactions, and, in 
fact, it has Leen suggested, in my opinion 
plausibly, that much of the evidence is 
not admissible with regard to any of the 
transactions. Apart, however, from the 
latter aspect of the matter, the affidavit 
gives no indication what particular pieces 
of evidence are relied upon with regard 
to particular transactions. In my opinion, 
the Court cannot be called upon to spend 
its time collating the evidence with regaid 
to- particular transactions. Counsel for the 
applicants has suggested that the diff- 
culties occasioned by the affidavit will 
be solved if he is permitted to call oral 
evidence. I do not think that this can be 
allowed. 

“In my opinion, 
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primarily contemplates evidence on aff- 
davit. It is open to the Court to permit 
oral evidence to be given either because 
it thinks it right that persons who have 
sworn affidavits should have their evi- 
dence tested by cross-examination, or in 
order that witnesses who have not sworn 
affidavit may give evidence in corrobora- 
tion of witnesses who have sworn them. 
It is, however, in my opinion, @sential that 
the affidavits should, apart from any oral 
evidence, make out a case by admissible 
evidence which, if believed, will justify 
the order asked for. I am not satisfied 
that such a case is made by the affidavits 
with regard to any of the transactions 
which are called in question. In these 
circumstances, it appears io me that the 
situation is not one that can be remedied 
by the production of oral evidence. For 
the reasons I have given, I think the 
application must be dismissed with costs. 
At the same time I wish to say that my 
decision is not to be regarded as a decision 
on the merits. In other words, it will still 
be open to the creditors to take steps to 
have the insolvent’s transactions set aside 
either by means of a suit, or if so advised, 
by an application under s. 7 which does 
not suffer from the defects which I have 
mentioned and which are, in my opinion, 
fatal to the present application. 
D. Application dismissed. 
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Civil Appeal No, 987 of 1931 
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Jaox AND Naa, JJ. 
Khondkar MUHAMMAD AMIRUL ISLAM 
—PLAINTIFF —APPELLANT 


VETSUS 
MUHAMMAD ABDUL HAMID— 
De¥ENDANT—REs'! ONDENT ; 

Limitation Act 1IK of 188), Seh. I, Art. 89— Suit 
for recovery of money misappropriated by agent— 
Limitation applicable— Principal and agent: 

The term movable property includes money. There- 
fore, Art. £9, Limition Act, applies in a case 
where money was received by the agent on behalf of 
the principal and was not accounted for. That being 
so, the period of limitation is to run from the time when 
the account was demanded and refused or fromthe 
time the agency terminated. The article is not 
limited only to suits for accounts. Jhapajannessa 
Bibi v. Bama Sundari Choudhurant (4), approved, 
Jogendra Nath v. Deb Nath (1), Kesho Prosad Singh 
v. Sarwan Lal (2) and Puran Mal v, Ford MacDanold 
& Co., Ltd (3), dissented from, 


C. A. from appellate decree of the Ad- . 
ditional District Judge, Rajshahi, dated 
December 4, 1930. 


1934 


Mr. Beereshwar Bagchi, for the Appellant. 
Messrs. Nasim Alt and Farhat Ali, for 
the Respondent. - 
Jack, J.—This appeal has arisen out of 
a, suit for recovery of certain amounts 
alleged to have been realized. by the 
defendant. as the plaintiff's Dewan and 
misapropriated by him. We are concerned 
with four items. The trial Court decreed 
these items in favour of the plaintiff. The 
lower Apmllate Court has allowed the 
appeal in part and decreed the suit for 
Rs. 60 only in place of Rs. 600 decreed by 
the trial Court. The fouritems in question 
are, first of all, Rs. 240 alleged to have 
been realized by the defendant as the 
price of mangoes on Jaistha 6, 1326, and 
Rs. 60 on Jaistha 29, 1326, on account of 
which he only paid ks. 150; then (second 
item) Rs. 100 said to have been realized 
by the defendant as the price of mangoes 
on Jaistha 10, 1328; third item Rs. 250 
said to have been realized by the defen- 
dant asthe price of fish in Baisakh 1326; 
and fourthitem Rs. 100 said to have been 
realized from Gangagobinda Chakrabarty 
on Jaistha 10, 1328, as kharij dakhil. As 
regards items Nos. 2 and 3, the lower Ap- 
pellate Court found that the plaintiff had 
failed to prove his case that the defendant 
realized these amounts. The learned Judge 
has gone into the evidence including the 
receipts said to have been issued by the de- 
. fendant in the name of the plaintiff and says : 
~ “Ona careful consideration of the evidence, I hold 


that the plaintiff fails to prove his case that the 
defendant realized these items,” 


He comes to this conclusion partly on the 
ground that the plaintiff withheld some 
evidence which could have satisfactorily 
proved his case. It is contended that the 
receipts having been signed by the de- 
fendant the learned Judge was wrong 
in coming to this conclusion. But these 
are findings of fact and the Judge has 
given reasons for his conclusions and was 
perfectly entitled to make a presumption 
against the plaintiff under s. 114, Evidence 
Act, if he considered that evidence which 
mlati have been given, had been withheld. 
I think therefore that we. should not be 
justified in interfering with the decision 
of the lower appellate Court as regards 
these items. The same reasoning applies 
to item No. 4 also. The only question left is as 
regards item No. 1. The learned Judge 
found that this amount had been realized by 
the defendant, but held that the plaintiff's 


claim as regards, Rs. 90, out of Rs. 150 | 


due, was barred by limitation. He finds 
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that Art. 62, Limitation Act, is applicable 
and that limitation was extended because ` 
of the fraud of the defendant. It is con- 
tended on behalf of the appellant that 
Art. 89, Limitation Act, is applicable. The” 
Article is as follows: T 

“By a principal against his agent for movable 
property received by the latter and not accounted Ka 
or, 


and the period from which the limitation 
starts is 

“when the account is, during the continuance of the 
agency, demanded and refused, or where no such. 
demand is made, when the agency terminates.” 

It is established that-the term movable 
property in this Article includes money, 
Therefore on the plain wording of Art. 89, 
this Article applies in the present case as 
this money was received by the agent. on 
behalf of the principal and was not account- 
That being so, the period of 
limitation is to run from the time when the 
account was demanded and refused ‘or from 
the time the agency terminated. In this 
case, there was apparently no previous de- 
mand and therefore the limitation of three 
years would run from the time the agency 
terminated, which was in 1330 B. S. It was 
neither the case of the plaintiff nor the 
defendant that any account was demanded 
and refused.. On the other hand, the 
plaintiff's case was that he was unaware 
of the realization of these sums oving to 
the fraud of the defendant inasmuch as 
he did not submit any account. | 

Certain rulings were referred to in sup- 
port of the respondent’s contention that 
Art. 89 is only applicable when the suit is for 
accounts: Jogendra Nath v. Deb Nath (1), 
Kesho Prosad Singh v. Sarwan Lal 40 [nd. 
Cas. 359 (2) and Purn Mal v. Ford MacDonald 
& Co. (3). None of these authorities direct- 
ly applies to the casein point. There are 
no doubt statements contained in them in 
support of the proposition that Art. 89 ‘is 
applicable only to cases for accounts. .On 
the other hand, reference has been made by 
the appellant tothe case of Jhapajannessa, . 
Bibi v. Bama Sundari Choudhurani 16 Ind. 
Gas. 414 (4), in which we find it stated that 
clearly a suit for the recovery of specific, 
sums misappropriated would be in closer 
accordance with the wording of-Art, 89 
than a suit for an account. This is ob- 
vious and of course Art. 89 also applies to . 


1)80WN113. 
(3) 40 Ind. Cas. 359; 250 L J335; 210 W N 
591 


(3) 52 Ind. Cas. 373; AI R 1919 All. 440;' 41'A 635; ° 
L J 805. < ; ai 
"o 16 Ind. Oas. 414; 160 W N1043 160E 3J 
88 . 
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a claim for a balance of account, but there 
is noreason to suppose that it is limited only 
to suits-for accounts. The word “account” 
in the third column can apply of course 
when any property is received and not 
accounted for. As Art..89 is applicable 
in. this case, the plaintiff's claim as 


regards Rs. 90 is ‘not barred by limitation. | 
In these circumstances, it is not necessary ~ 


to consider whether s. 18, Limitation.Act, 
would apply or not. The claim of the 
plaintiff as regards Rs. 90 therefore 
succeeds. ik 


This appeal is therefore allowed in part ` 


as regards Rs. 90 out -of the claim of 
Rs. 150 in item No. 1 which was disallowed by 
the lower Appellate Court. The appellant 
will recover one-half the costs incurred by 
him in this Court and in the lower Ap- 
pellate Court, also interest on the decretal 
amount at 6 per cent. from the date of the 
institution of the suit till realization. The 


order as to costs passed by the trial Court 
wil] stand in proportion to the success and . 


failure of. the parties as determined by 
this Court. Save and except as aforesaid, 
the judgment ofthe Court below is 
affirmed. 
Nag, J.—I agree. í 
Do, Appeal partly allowed.. 





i LAHORE HIGH COURT 
Civil Revision Petition No. 220 of 1933 
December 20, 1933 
`, 0, JAL LAL, d. 
GIRDHARI LAL—DEFENDANT — 
£ . PETITIONER . 


a. ts versus oo 
KANGRA MOTOR AGENCY AND orazes 
~ —PLANTIFFS—OPPOSITE PARTIES ` 


Civil Procedure Code (Act V of 1908), 0. XXX, r. 10 l 


— Person carrying on business in another name—Ap- 
plicability of O. XXX,r.10—Suit by such person in the 


name of the firm— Defendant appealing against firm— - 


Death of plaintiff—Legal representative not brought 
on record—A ppeal, whether abates, 

Order XXX, i. 10, “Civil Procedure Code 
provides.that where a person carries on business 
in another name. than his own then he can 
be sued in that name. This rule, however, does 
not. apply to a plaintiff who carries on business 
in'a name other than his own. ‘In such a 
case the plaintif must sue in his own name, 


If a mistake has been made by the plaintiff in. 


suing ‘in another name the defendants are justified 
in filing , the appeal against the firm, and it is not 
open to the plaintiff to contend that 
sue in the name of the firm, and therefor „th 
death of the proprietorof the firm necessitated the 
substitution of his legal representatives in hia place 
e O. R. P. from the decree of the Senior 8u- 
bordinate Judge, Gurdaspur, dated Novem- 
ber 21,1932, =. a ae ae 
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he could not 
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Mr. Mehr. Chand Mahajan, for the Peti- 
tioner. i ; ; 

Mr. Kishori Lal Mehra, for the Opposite 
Parties. 

Order.—The 


Kangra Motor ` Agency, 


Pathankot, instituted a suit for the recovery . 


of money against two defendants. This 
suit was partially decreed and the de- 
fendants presented’ an appeal which was 
dismissed by the Senior Subordinate Judge 
by an order which was considgged by me 
to be unsatisfactory and consequently on 
a petition for reyision by the defendants 
I remanded the case to him for re- 
hearing and redecision .of the appeal. In 


the plaint the plaintiff was described as’ 


follows :- 


“Kangra Motor Agency, Pathankot, through Seth 


Gullu Mall, son of Mottu Mall Nagpal, sole Proprietor 
of the Agency, resident of Pathankot,” 


and the appeal before the Senior- Subordi- 
nate Judge was lodged against the plaint- 
iff who .was described as a respondent pre- 
viously as in the plaint. Before the pe 
tition heard ‘by me,- however, Gullu Mall 
died on June 2v, 1930,-the petition had 
been made against the Kangra Motor 
Agency, Pathankot, through Matha Ram, 


its Manager.- It is not denied that Matha ` 


Ram is the Manager of the plantiff Agency. 


When the case went back to the Senior ` 


Subordinate Judge an objection was raised 
that owing to the death of the sole pro- 
prietor of the respondent firm and in the 


absence of ‘substitution of the’ legal re-. 


presentatives the appeal had abated. This 
objection has been allowed by the Senior 


- Subordinate Judge and the appeal dis- 


©- 


missed. The defendants have consequently . 


presented this petition for revision. 


` 


Under O. XXX, r. 4, where a suit is. 


in the name of the firm the death of a 


. partner does not result in the abatement of 


the suit and the substitution of legal 
representative of the. deceased partner 


under the circumstances is not necessary.’ 


Order XXX, r. 10, provides that “where a 
person carries on business in another name 


than his own then he can be sued in that - 
name and all the provisions of O. XXX,’ 
so far as they may be applicable, apply ` 


to his case. . This rule, however, does not 


. apply to a plaintiff who carries on busi- 
ness in a-name. other than his. own. It- 
seems that in such a case the- piaintiff’ 


must sue in hisownname. - Initially there- 
fore- a mistake was.made -by the plaintiff 
in suing in-another name. The. defend- 


ants therefore were. justified in filingthe ` 


: appeal against the firm. It is not now open ` 
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to the plaintiff to contend that he could not 
sue in the name of the firm and therefore 
the death of the proprietor of the firm ne- 
cessitated the substitution of his legal rep- 


resentatives in his place. In my opinion, 


it is the action of the’ plaintiff himself 
which has led to the circumstances that have 
happened and therefore the appeal should 
not have been held to have abated in the 
absence of the legal representative of Gullu 

all. e 

I accept this petition and, setting aside 
the decree of the Senior Subordinate Judge, 
remand the case to him with directions to 
hear and dispose of the appeal on the merits, 
The costs of these proceedings shall abide 
the result. l 

D. a Petition accepted. 


CALCUTTA HIGH COURT 
Civil Appeal No. 30 of 1932 
June 13, 1933 
MITTER AND HENDERSON, JJ. 
ANILKUMAR GHOSH AND 0THERS— 
DECREE-HOLDERS — A PPELLANTS 
> Versus 
HEMANTAKUMAR GHOSH AND OTHERS 
— J UDGMENT-DEBTORS - RESPONDENTS 

Limitation Act :\1X of 1908), Sch. I, Art. 182— 
Civil Procedure Code (Act V of 190k), O. XXI, 
r. 53—Attachment of decree—Whether step-in aid of 
execution of such decree. 

The order ofattachment of the original decree, 
instead of being a step-in-aid ofthe execution of 
such original decree is really a request tostay the 
execution of the origina] decree. Instead of being 
a step-in-aid it rather arrests the execution of the 
decree and does not save limitation. 


Appeal from the original order. of the 
Sub-Judge, Khulna, dated August 1, 1931. 
Mr. Neeradbandhu Roy, for the Appel- 
lants. f 
Messrs. Bijankumar Mukherji and Jay- 
gopal Ghosh, for the Respondents. 
‘ Mitter, J.—This is an appeal by the 


decree-holders and arises out of an order, 


dismissing their application for execution 


of a decree which they have attached., 


It appears that the decree, now under 
execution, was obtained by Munshi Mobarak 
Ali Sardar and others against Hemanta- 
kamar Ghosh and others in the High Court 
in Appeal from Original Decree No. 25 
of 1925. This decree was obtained on 
December 12, 1927, and the total amount 
of the decree including costs and interest 
came to Rs. 1,500 odd. The decree: was 


attached at the’ instance of ‘the present: 


appellants Anilkumar Ghosh and others 
in execution of their own decree against 
the decree-holder of the High Court’s decree 


on December 10, 1930. The order. of -at- 
tachment was passed by the ~“Munsif's 
Court at Khulna on that date and, was 
communicated to the Court, where the 
decree now sought to be executed, i. €., 
High. Court’s decree; was pending for 
execution and the attachment was duly 
noted in the register of that Court. -On 
April 11, 1931,. the present appellants’ 
applied for the execution of the decree 
which was obtained by Mobarak Ali Sardar 
and others against Hemantakumar Ghosh. 
and others, in respect of which the order 
of attachment was made. ` Obviously, ap-, 
plication for execution by the appellants 
was made more than three years from the 
date of the decree, which was December ` 
12, 1927, and it is admitted that limitation 
could only be saved provided it could be 
successfully contended that the order of 
attachment or the application for attach- 
ment, which was made on December 10, 
1930; in the Munsif’s Court at Khulna, 
was a step-in-aid of the execution of the 
original ‘decree of the High Court.’ The 
judgmeit-debtors contended that it - was 
not a step-in-aid of the execution of the ` 
original decree. This contention prevailed 
with the Subordinate Judge, who’ has 
dismissed the application of the’ present 
appellants, on the ground of limitation. 
Against this order the present appeal 
has been brought and it has bcen’ con- 
tended before us that it should be held 
that the step taken by the appellants 
for attachment of the decree now sought 
to be executed was a step-in-aid of exe- 
cution of the said decree which is now 
sought to be executed, i. e., the High Court's 
decree. Under Art. 182 of the Schedule 
to the Limitation Act, an application must 
be made within three: years from the 
several starting points one of which is” 
the date of the original decree or order’ 
and the other is the date of some steps , 
which are taken in aid of the execution of 
the decree. It can hardly be said that the ` 
order for attachment of the decree now sought , 
to be executed by the appellants was a step-., 
in-aid of the original decree; and, if one 
looks to the provisions of O.'XXI,' r. 53,’ 
Civil Procedure Code, it will appear- that if; 
the decree . sought to be attached was 
passed by another Court, then the. attach-'. 
ment of such decree is to be made by: 
the issue to such other Court ofa, notice by” 
the Court which passed. the . decree. sought.» 
to be executed, i. e. in this case, Khulna’: 
Court, requesting such other Court to stay” 
the execution of its decree unless and 
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until the two conditions mentioned in 
sub-cls, (1) and (2) of cl. (b) are fulfilled. 
So the order of attachment of the original 
decree, instead of being a step-in-aid of 
the execution of such original decree was 
really a request to stay the execution of 
the original decree, of the High Court. 
Instead of being a step-in-aid of execution 
of the original decree it rather arrests the 
execution of the decree of the High Court. 
Of course the effect of the stay was only 
this: that it wasa limited stay and- it would 
not prevent either the holder of the decree 
sought to be executed or his judgment- 
debtor from seeking to execute the original 
decree. The appellants in the present case 
.are themselves to blame ifthey did not 
apply to execute the attached decree within 
the period of limitation, The appellants 
cannot have any higher rights than the 
original decree-holder, i. e. the person 
against whom he obtains the decree, i.e., 
their judgment-debtor. Accordingly, we 
arẹ of opinion that the Subordinate Judge 
has taken the right view of the matter and 
this appeal] must be dismissed with costs. 
The hearing fee is assessed at one gold 
mohur. : 
Henderson, J.—I agree. 
D. . Appeal dismisse d. 


- CALCUTTA HIGH COURT 
Civil Appeal No. 1362 of 1931 
June 23, 1933 
. GUHA AND BARTLEY, JJ. 
SUBIMALCHANDRA CHATTERJI — 
DEFENDANT— APPELLANT 


versus 
RADHANATH RAY—PLAINTIFE— 
RESPONDENT 


Contract—Part performance—Equity—Time not of 
esgence — Purchaser with notice of an agreement of 
lease— Whether lessee can claim specific performance 
— Reference to the formal document, if prevenis 
contract from being complete—Lessee continuing in 
possession— Whether part performance — Deficiency 
în, form—Performance of the material terms—Parties, 
whether bound in equity by contract, 

An agreement to lease dated July 30, 191°, con- 
tained a period of four months for giving a formal 
potta. The parties did not contemplate that time 
wag, the. essence of the contract. The lessee had been 
effectively in possession and paid rent to the parties 
entitled” The purchaser purchased the property with 
the knowledge of the agreement for lease and filed a 
suit to, eject the lessee in 1927: 

Held, that, on facts of the case, the lessee’s right to 
specific performance. of the contract was not barred 
by efflux of time. 
> Arere reference to the preparation of a formal 
decumeat.does not prevent a contract, otherwise 
binding- being complete, Rossiter v. Miller (1), 
referred to, 
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Where possession has been obtained before the 
agreement. the lessee having continued to be in 
possession all along by virtue of an existing lease, 

ossession after the expiration of the pre-existing 
Tease is only referable to a contract for renewal, 
and is to be treated as part performance of such 
contract. Dowell v. Dew (2), referred to. [p. 1001, 
col, 2] 

Equity holds people bound by a contract which 
though deficient in some requirement as to 
form, is nevertheless an existing contract Where 
there is a complete and concluded contract 
between the parties evidenced by registered 
instrument, and is followed up by pemormance of 
the material terms and conditions contained therein ; 
equity will hold the parties bound by the contract. 
Ariff v. Jadunath Majumdar (3), referred to. [p. 
1002, col. 2.] os 

A. fom appellate decree of the Addi- 
tional District Judge, 24-Parganas, dated 
January 6, 1931. l 

Messrs. Sharatchandra Ray Chaudhuri, 
Pyarimohan Chatterji, Bankimchandra Ray 
and Dasharathi Chatterji, for the Appel- 
lant. | 

Messrs. S. M. Bose and Jatinmohan Basu, 
for the Respondent. 


Judgment.—This is’ an appeal by the 
defendant in a suit for ejectment, after 
service of notice to quit. The case of the 
plaintiff was that the defendant was a month- 
ly tenant, whose tenancy had been determin- ` 
ed by notice to vacate the premises. The 
claim for ejectment was resisted by the 
defendant, on the ground that there was a 
registered agreement for lease dated April 
20, 1917, for a term of 21 yeara, and that the 
defendant was not therefore liable to be 
ejected. It is necessary to mention in this 
connection that the plaintiffs in the suit 
were the purchasers at a sale held on 
November 13, 1928, in execution of a mort- 
gage decree passed on the basis of a mort- 
gage of the premises in question, in pos- 
sesion of the defendant, executed by 
Jugalkrishna Mallik and: Phulkumari 
Dassee on February 25, 1924. The property 
in suit belonged originally to one Shyamlal 
Mallik, who died intestate in the year 1901, 
leaving him surviving his widow, Phulku- 
mari who obtained letters of administra- 
tion, and subsequently adopted Jugalkrishna 
as a son, by virtue of an authority to 
adopt. Jugalkrishna after attainment of 
majority, instituted a suit for possession of 
the estate of Shamlal Mallik on February 
22,1917, and the agreement to lease, on 
which the defendant based his title to be in 
possession, was executed by Jugalkrishna 
on April 20, 1917, after the institution of 
the suit for pcssession against his mother, 
Phulkumari Dasee. i 

The suit sọ instituted appears to have 
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been compromised, and it was arranged trial Court dismissed the plaintiffs suit 


that Phulkumari was tohave a life interest 
in the estate left.by her husband, Shyamlal 
Mallik; Jugalkrishna was to get the estate 
after the death of Phulkumari; that the 
garden house—the property, from which the 
defendent-appellant was sought to be 
evicted - amongst others, was to be manag- 
ed jointly by Jugalkrishna and Phulkumari, 
and in case of disagreement between them, 
by the r@eiver appointed in the case. 
According to the findings of fact arrived 
at by the trial Court, which were not in 
any way reversed by the Court of appeal 
below, there was no disagreement between 
the mother and the adopted son, in regard 
to the management ‘of this property, and 
there was collection of rent payable in 
respect of the same, in accordance with the 
terms of the agreement to lease; some of 
the receipts showed that Phulkumari 
accepted the new rentul fixed by the agree- 
ment executed by Jugalkrishna, thereby 
ratifying the agreement. The receiver also 
received rent at the rate mentioned in the 
agreement; plaintiff No. 1 was the receiver, 
and the mortgaged property was purchased 
by the plaintifs with knowledge of the 
agreement executed by Jugalkrishna on 
July 20, 1917. 

A reference to the terms of the agree- 
ment to lease is necessary at the stage, 
and it requires notice that the agreement 
contained all the material terms of a lease, 
with a stipulation that .a patta shall be 
granted within four months of the receipt of 
the permission of the Court for the execution 
of the-same. There was the further stipula- 
tion that, if executant of the agreement, 
Jugalkrishna, failed to execute a patta 
on the terms set out in the agreement, the 
person in whose favour the agreement was 
executed, Nalinbihari Chatterji, would be 
entitled to get the agreement specifically 
performed with the help of the Court. 
Jugalkrishna further covenanted that the 
aforesaid Nalinbihari Chatterji will con- 
tinue to pay rent and remain in possession 
after the expiry of the terms of the existing 
lease, until the patia was executed, It 
is worthy of notice in this connexion that 
Jugalkrishna all along promised to execute 
a patta—he had never refused to do so— 
Phulkumari died in the year 1925, and 
Jugalkrishoa was, on her death, entitled to 
execute the patta, in his own right, without 
the permission of the Court, as contemplat- 
ed in the agreement to lease. 

On the above state of facts; and in view 
of the terms of the agreement to lease, the 


for ejectment. On appeal by the plaintiffs 
the learned. Additional District Judge, 24- 
Parganas, reversed the decision of the trial 
Court, and passed a decree for ejectment 
in favour of the plaintiffs, on the footing 
that the defendant— the successor-in-interest 
of Nalinbihari Chatterji, in whose favour 
the agreement .to lease was executed by 
Jugalkrishna Mallik on July 29, 1917, 
- was.only a monthly tenant, whose ten- 
ancy had been determined by notice to 
quit. According to the learned Judge in 
the Court of appeal below, the contract 
evidenced by the agreement ‘to lease was 
uncertain, as it was not possible to fix 
the date, from which the proposed lease 
was to run, and there was no part per- 


formance of the contract to lease, inas- 


much as at the date of the execution ‘of 
the agreement, the lessee was already in 
possession; that the continuance of pos- 
session amounted. to nothing in the matter 
of part performance. The Court below 
further held that the right to get 
specific performance -of “the contract 
having been-extinguished by efflux of time 
—ihe four months’ time mentioned in the 
agreement, within which a patta was to 
be executed, having expired on Novem- 
ber 30, 1918—the defendant in the suit, 
out of which this appeal has arisen, was 
not entitled under the law.to resist the 
action for ejectment. The defendant has 
appealed to this Court, 


The case is one in which, “according to 
the defendant-appellant before us, there 
was a registered agreement for a lease in 
the year 1917 for a term of 21 years, which 
was a concluded contract between the 
parties concerned, and which could not 
be avoided by the plaintiffs—the pur- 
chasers of the reversion— their purchage 
having been subject to the agreement, and 
with notice of the existence of the agree- 
ment. The agreement for lease, on which 
the defendant's claim to possession as 
tenant is based, was placed before us, for 
our consideration; and reference has been 
made to the terms of the document. Ag 
indicated already, the agreement was a 
concluded and a complete contract between 
the parties concerned, . with the ‘intention 
that a formal document, a patta should be 
executed. oa Poe. SEIA 


There can be no question that a mere. 
reference to the preparation of a formal 
document does not prevent. a; contract, 
otherwise binding, being complete Rossiter 


o 
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v. Miller (1). It has to be noticed in the 
next place that hére was no uncertainty in 
regardto the commencement of the term of 
the lease; though not expressly stated, the 
time of commencement'could be calculated 
in the case before us, with reasonable 
certainty.. The lease was to commence 
from the expiration of the existing term, 
a fact definitely known to the parties to 
the agreement for the extension of an 
. existing lease, for a further period of 
9] years, on certain conditions settled 
by the agreement. It is further clear that 
where possession had been obtained before 
the agreement, the lessee having continued 
to be in possession all along by virtue of 
an existing lease, possession after the 
expiration of the pre-existing lease was 
only referable to a contract for renewal, 
and was to be treated as part performance 
of such contract : see Dowell v. Dew (2). 
The question arising for consideration 
next is whether the defendant had in him 
a rightenforceable by law at the date, 
when the action for ejectment, was 
brought by the plaintiffs. The period of 
four months mentioned in the contract, of 
course, had expired on November 30, 1918, 
and a suit for specific performance of the 
contract for a lease would, be barred 
under. the Limitation Act, after Novem- 
ber 30,1921. The matter for consideration 
then is whether time was of the essence of 
the contract,so far as the execution of a patta 
by Jugalkrishna Mallik was concerned. 
In view of the conduct ofthe parties, and 
regard being had to the clear intention 
of the parties expressed by the conduct, 
there having been no- refusal by Jugal- 
krishna at any time in the matter of 
execution of a patta, as found by the trial 
Court, it could not be held that the parties 
to the agreement of the year 1917 con- 
templated that time was of the essence 


of the contract in the matter of the execution, 


of a formal document, the patta, the lessee 
having been effectively in possession of 
the property demised by payment of rent to 
the party „entitled to receive the same, for 
the time béing. According to the finding 
of the Court of first instance not reversed 
in appeal, plaintiff No. 1 as, receiver had 
received rent from the lessee in possession, 
not to speak of Phulkumari, the mother 
of Jugalkrisiina who had both of them, 
the mother and the son, powers of manage- 


a) (1678) 3 A 011%; 48 LJ Oh. 10; 26 W R 865; 
39 L T173. : eos 

(2) (843) 12 L J Oh. 158;1¥ 4 Oall. O O 344; 
7 Jur. 117.7- +- ‘ s 


SUBIMALOHANDRA OHATTEBJI V. RADHANATH RAY , 


149 IC 


ment, according to the.terms of settlement 
ofa dispute between themselves. It fur- 
ther appears that the plaintiffs purchased 
the property in question with knowledge 
of the agreement for lease. 

On the facts and circumstances of the 
case before us, it could not be held that 
the defendants’ right to specific perform- 
ance of the contract for lease’ was 
barred by efflux of time on December 23, 
1927, the date on which the s@ for eject- 
ment, out of which this appeal has arisen, 
was instituted by the plaintiffs. We are in 
agreement with the view indicated inthe 
judgment of the learned Subordinate 
Judge in the trial Court, that there hav- 
ing been no refusal to execute a patia,. 
as contemplated in the contract for renewal 
of the ‘term of the existing lease, the 
lessee was willing to waive his right to get 
a patta till Jugalkrishna became “the full’ 
owner of the property on the death of 
Phulkumariin June 1925,” and taking that 
point of timeinto account, it could not be 
said that the defendants’ right to have 
the contract for renewal of. ‘lease for 
21 years, specifically performed, was in 
any way barred by time, at the date of 
the institution of the suit for ejectment, 
in December 1927. It is necessary to, 
mention in this connection that equity 
holds people bound by a contract which 
though deficient in some requirement as 
to form, is nevertheless an existing con- 
tract. There was a complete and con- 
cluded- contract between the parties con- 
cerned in the case before us, evidenced 
by the agreement of the year 1917; that 
contract, evidenced by a registered instru- 
ment, was made and was in existence 
and had been followed up by performance 
of the material terms and conditions. 
contained therein; and equity will hold the 
parties, who are in the position of Jugal- 
krishna Malik, bound by the contract for 
lease entered into in the year 1917: see 
in this connection Ariff v. Jadunath Ma- 
jumdar (3). The plaintiffs were not there- 
fore entitled to eject the defendants as 
“only a monthly tenant,” after a notice to 
quit. 

In the above view of the case before us, 
which is in consonance with justice and 
equities involved in the case, regard being 
had to the facts and circumstances 
arising for consideration in the same the 

(3) 131 Ind. Cas. 762; A I R 1931 PC 79; 581 A 
91; 58 O 1235; 60 M L 4528: 33L W 586: 53 OLJ 
359; 35 O W N 550; 15 R D 354;8 O W N 739, (1931; 


M W N 480; Ind. Rul. (1931) P O 154; 33 Bom. LR 
913 (PO). : ae 
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decision and decree. Passed in favour of 
the plaintiffs-respondents in this “appeal 
by the Oourt of appeal below are set 
aside, and those of the trial Court, dis- 
missing the plaintiff's suit for ejectment 
are restored. The appeal is allowed with 
costs to the defendant-appellant throu ghout 
the litigation, including the costs in this 
appeal.. . 

D. © 


Appeal allowed. 
e@ l 


_- PATNA HIGH GOURT 
Civil Appeal No. 168 of 1932 
October 17, 1933 
Countnry-TERKELL, C. J. AND MAOPHER- 
i SON, J. 
JAMUNA DAS—APPELLANT 
Ba © versus ` - 
BAIJNATH PRASHAD AND ANOTHER 
f — RESPON VENTS Dri 
Civil Procedure-Code (Act V of 1908), 
rr. 16, 22, 3. 47—-Application for execution by assignee 
of decree-holder--Notice underr :2 sent to assignor 
and judgment-debtor—Judgment-debtor not questioning. 
assignment—Assignee, iJ can proceed to execution 
without proving assignment—Objection proceedings— 
Court=fee to be paid by plaintiff if proceedings be 
treated as suit. 5 
Where on an application by. the assignee of- a 
decree the Oourt issues notice to the assignors and 
the judgment-debtor, under O. KAT, r. 22, Civil 
Procedure Code and not under 0, XXI, r. 16, inthe 
absence of evidence by the judgment-debtor challeng- 
ing the assignment, the assignee can proceed with 
the execution without proving the assignment in 
his favour. 
Under s. 47 cl. (2), Civil Procedure Code, the 
Oourt is entitled to treat a proceeding in execution 
“as a suit and order payment of any additional court- 
fee, If that course is followed the objector is in the 
position of the plaintiff and the burden of paying 
any court-fee which might be payable falls upon 


him.. 

JA. from original orderof the Sub-J udge, 
Patna, dated March 3, 1939, . $ i 

Messrs. Manohar Lal and B. C. Sinha,- for 
the Appellant. i 

Messrs. R.G. S. Prasad and A. Prasad, 
for the Respondents. 


_Courtney-Terrell, ‘©. J.—This is “an 
appeal by the holder of a decree by assign- 
ment from a person to whom the original 
decree-holder had assigned the decree, from 
an order ofthe Subordinate J udge of Patna 
made on an application undėr s. 47, Civil 
Procedure Code by the judgment-debtors 


In an execution case which’ the decree- 
holder assignee sought to execute against 
the judgment-debtors. 4 
holder was a ladywho was the wife of the 


judgment-debtor and she sued her husband 


and recovered. judgment for ia sum of.. 


JAMUNA DAS v. BAISJNATH-PRASHAD ‘ 


O XXI, ` 


. The original decreé- - 
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Rs. 4,265. She then -assigned the decree 
to one Bhagwan Das who assigned it in 
turn to the “appellant who is the person who 
is taking ont execution proceedings against 
the Jjudgment-debtor. It isa fact that the 
Court did not issue notice purporting to be 
under O. XXI, r.-16, Civil Procedure Code 
to the assignors of the decree -and the 
judgment-debtor, but on the other hand did 
issue notice to-them under O. XXI, r. 22, 
Civil Procedure Code. On receipt of that 
notice the judgment-debtor filed the present 
objection case. 

The lower Court has held that the decree- 
holder assignee has no right to execute the 
decree for two reasons. `The- first is the 
fact that thé notice under O. XXI, r. 16 had 
not been issued. The wording of that order 
issimple and its purpose is clear. Where 
the transferee of a decree seeks to execute 
that decree he can execute it in the same 
way as if the application for execution were 
made by thé decree-holder provided always 
that notice of the fact of his application 
shall be given to the transferor and the. 
judgment-debtor. “The ‘object .of issuing 
notice tothe transferor is for the produc- 
tion of the transferor andthe matter of con- 
sideration or otherwise for the transfer is a 
matter which concerns those Persons only 
and is nota matter of concern. to the 
judgment-debtor. Itis provided also that 
the judgment-debtor shall have notice of the 
application for indeed you cannot take 
proceedings in execution unless the judg- 
ment-debtor against whom you propose to 
execute the decree has notice of the applica- 
tion. Inthe present case it is clear from 
the judgment that the assignors and the 
judgment-debtor both had notice of the 
application notwithstanding it was not a 
notice which in form mentioned O. XXI, 
r. 16. On the hearing” of* the, objection 
case the burden” of proof was put by the 
learned -} udge on the decree-holder assignee 
tó prove his „assignment. The | decree- 
holder in fact gavé no evidence in support 
of his allegation of assignment’ and the 
judgment-debtor gave no evidence to attack 
the fact of assignment and in - these 
circumstances the Jearned Jud ge seemed to 
consider that he could not proceed to execu- 
tion unless the decree-holder first proved the 
assignment. In my view that is based upon 
an erroneous idea of the law. Rule lö, 
O. XXI, isclear. The proviso to that rule 
says that the notice of the application is to® 
be given to the transferor and the judgment- 
debtors, > 

“and the decree shall not be executed until the 
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Court has heard their objections (if any) to its 
execution ” 

Tt is contended by Mr. Rai Guru Saran 
Prasad on behalf of the judgment-deblor 
that this means that the burden of proving 
the assignment asa preliminary to execution 
of thedecree is thrown upon the decree- 
holder notwithstanding the fact that the 
judgment-debtor offers nothing in the way 
of evidence to impugn the assignment. 
disagree with that view and in the absence 
of evidence the decree-holder is entitled to 
proceed to execution. The rule only 
provides that the decree shall not be 
executed until the Court has heard the 
objections if any. In this case the judg- 
ment-debtor had every opportunity of being 
heard and he offered no evidence. In these 
circumstances the position ‘of the decree- 
holder was unassailable. The second point 
upon which the learned Subordinate Judge 
rejected the application for execution is of 
curious nature. Under 8.47, Civil Proce- 
dure Code, cl. (2) the Court is entitled to treat 
a proceeding in execution as a suit and 
order payment of any additional court-fees. 
Tf that course was to be followed in the 
hearing of this objection, it is obvious that 
the objector was in the position of the 
plaintiff and the burden of paying any 
court-fee which might be payable falls 
uponhim, The learned Subordinate Judge 
however thought that notwithstanding that 
the decree-holder was in the position of 
defending himself from the attack of the 
objector that the decree-holder should pay 
the court-fee. This is certainly consistent 
with what I consider his erroneous view in 
thinking that the onus of proof was upon the 
decree-holder to prove his assignment, but 
it is equally erroneous. If any demand for 
court-fee is to be made, it must be upon the 
person who seeks to disturb the status quo. 

Both of the reasons given by the learned 
Subordinate Judge for his decision are, in 
my opinion untenable. I would, therefore, 
set aside the order of the Subordinate Judge 
and direct that the execution do proceed 
and that the judgment-debtor do pay the 
costs throughout. 

Macpherson, J.—I agree. 

N. Order set aside. 


RAJDEO SINGH v. JAGDEO SINGH 


14910 


ALLAHABAD HIGH COURT 
Civil Revision Application of 1933 
December 4, 1933 
BENNET, J. 
RAJDEO SINGH— APPLIOANT 
versus 
JAGDEO SINGH AND OTHERS— OPPOSITE 


ARTY 

Civil Procedure Code (Act V of 1908), 0. XXXII, 
rr. 9, 11, 1, s. Decision in proceeding for 
dispaupering—Whether can act as res judicata— 
Order dispaupering plaintiff —E fect of on payment 
of court-fee—Fee prescribed in plaint—Possession of 
part of subject-matter, if can be considered. 

The mere fact that the issue willbe decided again 
in the suit is no reason why it should not be decided 
in the proceeding for dispaupering. A decision 
in the proceeding for dispaupering will not act 
as res judicata in the case when the issue is 
before the Court as in issue in the suit, as the 
proceeding for dispaupering is nota “former suit " 
within the meaning of s. 11, Civil Procedure Code, 
An order dispaupering the plaintiff acts retrospect- 
ively in respect of payment of court-fees and if a 
plaintiff -is dispaupered, the Court shall order the 
plaintiff to pay the scourt-fees. 

When a plaintiff has been declared a pauper, res 
judicata does not prevent the question from being 
re-opened. 

Under O. XXXIII, r. 
where there isa fee prescribed in 
possession of a part of the subject-matter 
considered. 


C. R. App. from a decree of the Sub- 
aes Azamgarh, dated September 16, 
1933 


1, Civil Trocedure Code, 
the plaint, 
can be 


Mr. K. L. Misra, for the Applicant. i 

Order.— This is an application by the 
plaintiff Rajdeo Singh in revision against an 
order of the Subordinate Judge passed 
under O. XXXIII, r.9, declaring that he 
must pay the requisite court-fee on the 
plaint by a certain date. There was a 
proceeding by which the plaintiff applied to 
sue asa pauper and his application was 
granted. Subsequently to that, on January, 
7, 1933, the certified guardian of the plaint- 
iff hypothecated a fractional share of the 
plaintiff in certain property for Rs. 2,240, out 
of which Rs. 1,800 was deposited in Court 
to havea certain sale set aside, and the 
balance of the money remained with the 
plaintiff's guardian. The defendant then 
applied under O. XXXIU, r. 9 for the 
plaintiff to be dispaupered. The applica- 
tion has been allowed under sub-r. (b) of 
that rule which states that a plaintiff 
should be dispaupered “if it appears that 
his means are such that he ought not to 
continue to sue asa pauper.” The Court has 
found that the subsequent mortgage fora 
considerable sum of a fractional share of 
the disputed property shows that the 
plaintiff is in possession of this share. The 
plaintiff and his brother owned shares in six 
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Villages. The plaintiff's brother executed a 
deed of gift apparently in favourof the 
defendants who entered into possession of that 
share. The present suit has been brought 
by the plaintiff claiming that the deed of 
gift should be set aside, and also alleging 
that the defendants entered into possession 
not only of the share under the deed of gift 
but also 6, the share belonging to the 
plaintiff. “Che defendants allege that they 
took possession only of the share of the 
plaintiff's brother and not of the share of 
the plaintiff. The Court below has found 
that the plaintiff is in possession of his 
share and that the defendants are not in 
Possession of-that share.. One objection 
which has been taken tothe finding is that 
that question is one which will be determin- 
ed inthe suit. It is therefore suggested 
by learned Counsel that such a question 
cannot be decided in an application under 
0. XXXIII. I know of no reason why 
this should be so. The mere fact that 
the issue will be decided again in the 
suit is no reason why it should not be 
decided in the proceeding for dispaupering. 
A decision of course in the proceeding for 
dispaupering will not act as res judicata in’ 
the case when the issue is before the Court 
as in issue in the suit, as the proceeding for 
dispaupering is not a ‘‘former suit” within 
the meaning of s. 11, Civil Procedure Code. 
This disposes of the first and second grounds 
of revision. 

. The last ground argued was that an order 
dispaupering the plaintiff cannot operate 
retrospectively in respect of payment of 
court-fees, and court-fees could be realised 
from the plaintiff at the time cf passing 
the decree. This argument is saidio be 
founded on a Madras ruling. But it 
appears to methatr. llof O.X XXIII, is 
conclusive on the point. This rule states 
that if a plaintiffis dispaupered the court- 
shall order the plaintiff to pay the court- 
fees. The (Court therefore has made a 
correct order to that effect. 

Learned Counsel also addressed me in 
regard to the terms of r.1, explanation, 
and he argued that the Court below was 
wrong in holding that the possession of a 
part of the subject-matter of the suit 
should be considered. In the explanation 
tor.(1) there are two clauses. The first 
clause applies where thereis a fee pre- 
scribed for the plaint. There is such a fee in 
the present case. Therefore only the word- 
ing of that clausecan be taken into con- 
sideration. The second clause is separated 
by the disjunctive conjunction “or” and the 
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second clause applies where there is no fee 
prescribed for the plaint. In that second . 
clause there is a reference to “the subject- 
matter of the suit.” Those words cannot be 
imported from the second clause into the 
first clause. The argument, therefore, of 
learned Counsel based on the explanation to 
r. (1) is unsound. 

The third ground of revision is that when 
a plaintiff has been declared a pauper res 
judicata prevents the question from being 
re-opened. This point is contrary tor. 9, 
which provides for the question being 
reopened on any one of three grounds. 

For these reasons I see no merit in this 
revision, and I dismiss it. 


N. Revision dismissed. 


BOMBAY HIGH COURT 
Criminal Application for Revision No. 261 
of 1933 
October 10, 1933 

BROOMFIELD AND DivatiA, JJ. |, 
In re LLOYDS BANK, LIMITED. 

Criminal Procedure Code (Act V of 1°98), ss. 94, 
517, 561-A—Search warrant, when can beordered— 
Discretion of Court not absolute—Accused forging 
signature of complainant on cheque and depositing 
money in bank—Money, if can be attached from the 
bank—Inherent powers of High Court under s. 561-A 
—When can be exercised. 

Although the language of s. 94, Criminal Procedure 
Oode is very wide, the Oourt’s discretion under it 
is not absolute. The Oourt’s discretion must be 
exercised judicially, Anything which may reasonably 
beregarded asforming part of the evidence in the 
case may be ordered to be produced, and 
that is the primary object of these provisions. 
Some things not necessary for evidentiary purposes 
may also come within them if there is any direct 
connection between the thing and the subject-matter 
of the proceeding, for instance, if the thing forms 
part ofthe proceeds of an offence, There is nothing 
to prevent an order being made under s. 94 for the 
production of a thing in anticipation of an order 
to be made under s. 517 at the conclusion of the 
trial,andthere may be cases in which it is very 
proper to make such an order, But before doing 
so, the Court ought to consider the nature 
ofthe order which it will be in position to make 
under s. 517 It would be futile to order the pro- 
duction ofa thing, notrequired as evidence for the 
purposes of the inquiry or trial itself, if the only 
order which the Oourt can make with respect to it 
will be that it should be returned to the person 
producing it. f 

The use of extraordinary powers bythe High Court 
under s. 561-A, Criminal Procedure Code ought to b® 
reserved as far as possible for extraordinary cases, 
They are not usually invoked when there is another 
remedy available, Orders in the nature of attach- 
ment before judgment are not altogether con- 
sistent with the spirit of criminal proceedings, in 
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view of the-presumption that the accused is innocent 
until he is found guilty, © . ; : , 

‘It is doubtful,whether it can properly besaid to 
be necessary to secure the ends of justice that the 
Court should make ‘the order. suggested, especially 
when, the necessary relief must be obtainable 
somehow or other from the civil Oourt . : 

The accused was -charged with stealing a blank 
cheque and forging: the signatureof the complainant 
after making it out for Rs. 6,000. The chegue was 
cashed in notes of Rs. 1,000 éach and they were sub- 
sequently converted into notes of Rs 100 each and 
he deposited Rs: 5,000 in the saving bank account of 
abank Shortly‘after he withdrew Rs- 1,000 from 
the bank. The Magistrate issued a search warrant 
and recovered Rs 4,000 from the bank 

Heid, that neither the accused nor the complainant 
through the accused had any right to any particular 
sum of money lying in the bank. The accused had a 
credit for Rs. 4,000, .an actionable claim for that 
amount, that claim could be proved but it could not 
be-produced in Court. The money was no part of 
the proceeds of the offence and had no real connection 
with the subject-matter of the charge. Consequently 
the search warrant should be quashed and the 
money returned to the bank In the matter of 
the petitionof H. H The Nizam of Hyderabad v. 
A. M. Jacob (|) distinguished. 

The primary, object of criminal proceedings is 
the punishment of the offender. Restitution to the 
injured party is also a desirable thing, but the 
criminal Courts are not always ina position to 
deal with that. , pe 


Cr. App. for R. against an order passed 
by the Presidency Magistrate, Third Court, 
Bombay. _ . bee . 

Mr.. D. N. Bahadurji (with him 
d Co.), for the Applicants. 

Sir Jamshéd Kanga, Advocate-General, 
(with' him Messrs. B. G. Rao,: Acting Gov- 
ernment Pleader, and G. Louis Walker), 
Public Prosecutor, for the Crown. i 


Broomfield, J.—This is an application 
for revision ‘of orders purporting to have 
been’ passed under ss. 94 and 96, of the 
Criminal Procedure Code, by the Presidency 
Magistrate, Third Court, Bombay. 

The relevant facts are few and simple. 
In a case which is now pending before the 
learned Magistrate the allegations of the 
prosecution are as follows: 

On May 25, 1933, the accused stole a 
blank cheque form belonging .-to the com- 
plainant, who has an account in the 
Chartered Bank of India, Australia and 
China. On this form he drew a cheque for 
Rs.. 6,000, and forged the complainant's 
signature thereon. He then obtained asum 
of Rs. 6,000, from the Chartered Bank is 
the form of six notes of one thousand rupees 
each. These notes he changed in , the 
Currency .Office into sixty notes of one 
hundred rupees. On-May 29, he opened a 
savings bank account in Lloyds Bank, 
Bombay, with -Rs. 5,000 of. this money. 


Mr, Little 


In ve LLOYDS BANK, LIMİTED | 


- 


14910 


Subsequently on June 5, he withdrew 
Rs. 1,000, by a cheque leaving’a balance to 
his credit of Rs. 4,000. He is being pro-' 
secuted for offences under ss. 380, 467, 471 
and 420 of the Indian Penal Code, On 
July'7, 1933, the Police made an appli- 
cation to the Court rsquesting that the `. 
manager of Lloyds Bank should be ordered _,, 

to produce Rs. 4,000, the balange to the “a. 
credit of the accused in his ac®dunt with 
the bank. On July 10, the Magistrate 
issued a Jetter of request to the manager 
of the bank asking him to depute a clerk to 
attend the -Court and give evidence in the 
case on behalf -of the prosecution and to 
produce Rs. 4,000“ the balance to the credit 
of the accused in his savings bank account 
out of Rs. 5,040, deposited by him on 
May 29.” The bank objected that there 
was no property of the accused capable of 
production but only a éredit entry. The’ 
Magistrate adjourned the matter for argu- 
ments and after a full discussion made ‘the 
order, which is the subject of this revision 
application, on July 28, 1933. By this 
order Lloyds Bank was given time? until 
2-30 P. m. on that day to produce the sum 
of Rs. 4,000, in Court failing which it was’ 
ordered that a search warrant should issue 
for the production of the same. The money 
was not produced, and the Magistrate then 
on.the same day issued a search warrant 
authorizing the Police to search for “the 
amount of Rs, 4,000, in the Lleyds Bank; 
Limited, and to producé the same forthwith 
before the Court.” lt appears thab the 
Police Officer went to the Bank and called 
upon the manager to produce Rs. +,000. 
The manager told his cashier to bring a 
sum of Rs. 4,000, and he did so in the form 
of four notes of óne thousand rupees. : No 
particular significance attaches to the form 
in which the money was paid, or rather' the 


only thing that is significant is the absence 


of any significance. The money might just 
as well have been paid in small notes or 
in cash. It was simply ‘a sum of Rs. 4,000. 
In this revision application Mr. Bahadurji 
appears on behalf of the Bank, and con- 
tends that the orders of the learned Magis- 
trate are not justified by the provisions of 
s. Y4, of the Code. That section provides that: 


“Whenever any Court . considers that the produc- 
tion of any document orother thing is necessary or 
desirable for the purposes of any investigation, 
inquiry, trial or other proceeding under this Code by 
or before such Court...,such Court may issue a sum- 
mons, ..to the person in whose possession or power 
such document orthing is believed to be, requiring 
him to attend and produce it, or to produce it, at’ the 
time and place’ stated in the summons...” a 


Fi 
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Mr. Bahadurji, has adopted the very full 
argument which was placed before the 
learned Magistrate. Very briefly his con- 
tentions are that it cannot be said that any 
notes. amounting to Rs.: 4,000, not being the 
particular notes ‘received by the alleged 
forger, could be necessary or desirable for 
the purposes of the investigation of the 
charges of theft, forgery and cheating. 
These not which have been produced can 


afford no assistance to the Court whatever., 


Moreover, there was no money in the posses- 
sion of the Bank which could be claimed 
as the property of the depositor, 7. e., the 
accused, or the complainant, or could be 
claimed as in any. way connected with the 
case before the Court. On deposit of the 
money the Bank became the owner of it. 


The relationship between the Bank and its. 


client is that of debtor and creditor. The 
learned Counsel referred to Grant on Bank- 
ing, pp. 2 and 3,-and the cases there cited, 
also to Halsbury’s Laws of England, ist 
Edition, Vol. I, Art. 1192, and the case of 
Foley v. Hill (1). It isnot necessary torefer 
to these authorities because the learned 
Advocate-General has conceded that the 
money deposited by the accused became 
the property of the bank. 

Mr. Bahadurjihas also contended that 
the “thing” referred to in s. 94 must be 
some specific thing which may be evid- 
ence .of the offence to be inquired into, 
“or, at any rate is in some way con- 
` nected with the offence.. He concedes that 
an order unders.9t{might be passed with 
reference to an order to be passed by the 
Court under s. 517 disposing . of the pro- 
perty produced before it, but asin this 
case the Court must in any event return the 
money to the bank, noorder under s. 94 with 
that object could be either necessary or 
desirable under the circumstances. 

In my opinion, there is no satisfactory 
answer tothese arguments. The learned 
Advocate-General who has appeared for 
the Crown frankly concedes that he ‘is 
unable to support the order complained 
of.. No doubt, the language of s. 94 is 
very wide: Ifit were to be -taken quite 
literally; it might appear that ‘anything 
whatever which is capable of being “pro- 
duced, i. e., anything tangible and movable 
might be ordered tobe produced if the 
Court chose to consider its production 
necessary ordesirable for the purposes of 
any proceeding before it. But no such 
absolute discretion can be contemplated. 
The Courts discretion must be exércised 

(1) (1848) 2 HL O 28; 81 RR 14. a 
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judicially... Anything which may reasonably 
be regarded as forming part of the evidence 


“in the ĉase may, of course, be ordered to be 


produced and that, I should say, is the 
primary object of these provisions. Some 
things not necessary for evidentiary pur- 
poses may also come within them if 
there is any direct connection between the 
thing and the subject-matter of the proceed- 
ing forinstance, if the thing’ forms part of 
the proceeds of an offence. There is no- 
thing to prevent an order being made 
under s. 94 forthe production of a thing 
in anticipationof an order to be made 
under s. 517 at the conclusion of the ‘trial 
and there may be cases in which it. is very 
proper tomake such an order. ‘But before 
doing so the Court obviously ought to 
consider the nature of theorder which it 
will be ina position to make 'under s, 517. 
It would be futile to order the production 
of-a thing, not required as evidence for the 
purposes of the inquiry or trial itself, if 
the only order which the Courtcan make 
with respect toit will bethat it should be 
returned tothe person producing it. But 
what isthe position in this case? Neither 
the accused, nor the complainant through 
the accused, can possibly: have any 
right to any particular sum ¿of money lying 
in Lloyds Bank. The accused has a credit 
for Rs. 4,000 on actionable claim for that 
amount. That claim can be proved —it has 
been proved by the production of the 
accounts—but it cannot be: produced in 
Court. Whathas been ordered to be pro- 
duced and has been seized is a part: of the 
assets of the Bank. It has no value as 
evidence. Itis not evidence of any fact 
except that the bank possesses Rs.: 4,000 
which is -irrelevant and anyhow may” be 
taken for granted. The order in this case 
can only have been made with an‘eye toa 
subsequent order disposing of the money 
produced. But this money is obviously 


‘not part of the proceeds of: the alleged 


offence. It has no real connection “with 
the subject-matter at all. Whether the 
accused be convicted or whether he be 
acquitted, itcannot legally be disposed of 
except by ordering itto be returned to the 
owner, 1. e. thé bank whick produced ‘it. 
On general‘ principles therefore apart 
from authority, the order of the learned 
Magisirate cannot, in my opinion, © be 
supported. He considered. that the ruling e 
in the case of In the matter of the complaint 
of A. H. the Nizam of Hyderabad v: A. M. 
Jacob (2) may- be applied.- I -can - find 
(2) 19 052. - os 
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nothing in that decision or in the reason- 
ing on which it was based which affords 
any warrant for the procedure adopted 


IN 


here. In the first place, there was no 


question thereof ordéring production of 
anything with a view: to a subsequent order 
under s. 517: see the remarks of Mr. Justice, 
Beverley at p. 60%, and. of Mr. Justice Ameer 
| Ali, at p. 65*. In thesecond place, the pró- 
perty there was held necessary for evidénti- 
ary purposes. It consisted lin part of 
certain currency notes admittedly received 
by the accused in the courseof what “was 
alleged to be-anoffence. It also consisted 
inpart of smaller notesinto *whjch some 
of the original notes had been converted. 
But thé circumstances of the cdse were 


such that the Court could hold and did ` 
connected’ 


held .that all the notes were 
with the subject-matter of the charge and 
were part of the proceeds of the offence. 
That being’so it is not necessary to discuss 
the case further. I shall: only refer tothe 
particular passages ‘on.which the learned 
Magistrate appears to have relied. He 
cites a remark of. Mr. Justicé Beverley 
at the foot of p. 61* of the report:— , 
“Similarly, as regards the proceeds of the five 


notes that have been cashed, we are of opinion 
upon the authorities cited that if these proceeds 


can be reasonably connected with the subject-matter. 


of the charge, the Magistrate has power to order their 


production in Court.” 
Naturally that would beso. The learned 


Magistrate goes on to‘say:— ` * 

“The large amount- deposited with Lloyds Bank 
by the accused and the close proximity of the dates 
of commission of tle ‘alleged joffence and the deposit 

“of the’monies raised a. very reasonable connection 
betweéh the: -cominiission ofthe, alleged offence 
and the:deposit of the monies that these are the 
very monies or the proceeds thereof which were obtain- 
ed from the Obartered Bank as the result of a crimi- 
nal offence.” , ee . 

Now, that, in my opinion, is obviously, not 
so., No doubt, it may besaid that there is. a 
connection between ‘the offence and the 


deposit, but there is no connection whats 


ever between the offence and these 
particular monies which were attached 
from the bank. The learned Magistrate 
might just as well have ordered the police 
toseize the furniture of the bank of the 
value of Rs. 4,000. 

The other passage on which the learned 
Magistrate has relied isin the judgment 
of Mr. Justice Ameer Ali at p.64*. From 
there he cites the following observa- 

etions:—~ `> f ao | 

“The thing called for must have. some relation 


to or connection with, ‘the subject-matter of the 
investigation or enquiry or throw some light on the 


* Pages of 19 O.—[#d.] 
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. the fact that the Court has seized the money 
would afford any legal justificaticn to the‘. 
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proceeding, 
evidence. It may be that the 

„turn out to be wholly“ irrelevant to the enquiry; but 

“solongas it is considered to be necessary Or 
desirable for the purposes, ofthe enquiry, the power 
is there, ‘ Any other view of the scope and object: of 
this section will paralyse the administration of 
criminal justice, and render many enquiries into 
alleged .offences wholly insfructuous for once the 
subject-matter of an offence has changed hands or, has 
changed shape, the investigation must come to an 
end” . ao 

“Now, with respect, I entirely @adorse the ` 
observations in the first part of this passage. 
But here, as I have shown; the thing called 
for has no relation -to or connection with.the 
subject-matter of the investigation.» It- 

- throws no light.on the proceedings. “It sup- 
plies no“link in the chain-of evidence. AB 
regards the considerations referred to in 
the latter part of the. passage, they have, in 
my, opinion; no application “here: at ‘all. 

. Thère is`no question of administration of - 
justice being paralysed or the inquiry be- 
ing rendered infructuous. The. primary 
object of criminal proceedings is the punishe 

ment of the offender. Restitution to, the 

injured party is also no doubt a desirable 
thing, but the criminal Courts are, not 
always in’ a position to deal with that. 

Rights of .third parties may be involved. 

One point that the learned Magistrate does 

not appear to have considered is this. In 

spite of the attachment of this money} the 
accused might still draw on his account, 
and it is, to say the: least, doubtful whether 


thing called for may 


4 
bank fo1_refusing to honour his cheque. 
-Atsthe conclusion of the Judgment there 
are“ the following remarks which, I think, 
probably contain the real reason for the 


learned Magisirate’s order. He says: - ; 
_ “If Mr. Baker's contention (i. e. tha contention put 

forward on behalf of the bank) were zorrect and were 
accepted, it would lead to this impossible conclusion, 
namely, that any person in this city could obtain 


. property or monies by a criminal offence, if goods + 


convert the same into monies, and on the monies 
being deposited in a bank the criminal Courts in this 
city would have no jurisdiction to call upon the bank 
which bad received the proceeds of a criminal offence 
to produce the same. I am sure that thisisan un: - 
tenable position and cannot be correct nhs ae 
Now the argument ao inconveriienti has - 
always to be received with caution in the 
construction of statutes. Tt is not usually 
considered admissible unless there is some 
evident ambiguity. The language of s. 94 - 
„is very wide. But if it be reasonably. con- 
strued, it is not capable, in my opinion, of 
the interpretation placed upon it by the 
learned Magistrate. Moreover, I do not 
consider that the dangers to which he; refers . 
are as serious as he apprehends. The 


or supply some link in the chain of Ma 
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j} "money .can only be withdrawn on an order 
-of the accused himself. Once it be‘so with- 
‘drawn, it might be. regarded as the pro- 


ceeds of the forgery and might be seized. - 


The powers of criminal Courts to.recover 
fines from convicted persons are very wide 
-and those powers are not exhausted by im- 
prisonment in default. Then, again, any 
-disposal of the money by the accused pend- 
ing the decision of the trial might natural- 
ly affect ghe nuture of the sentence to be 
-imposed upon him in the event of conviction. 
“The maximum punishment which might be 
< -Imposed for the offences for which the ac- 
‘cused is being tried is transportation for 
life. Lastly, the relief which the com- 
plainant seeks to obtain by this procedure 
-could certainly be obtained by civil process. 
The learned Advocate-General has sug- 
gested that it might perhaps. be open to 
this Court to make an order under s. 651-A 
of the Criminal Procedure Code, directing 
the accused not to operate upon his account 
“pending the decision of the trial. On the 
“occasion When this case was first heard the 
accused was not present, and we according- 
ly ordered a notice to issue to him in order 
that this matter might be considered.- The 
accused has not appeared. But in the 
meantime we-have considered the matter 
and are of opinion “that this is not a case 
in which an order under that section should 
be made. As the language of the section 
‘shows, it confers no new powers on the Court. 


It merely provides :— WA 
© “Nothing in this Code shall be deemed to limit or 
‘affect’ the'inherent power of the High Oourt to make 
‘such orders as may.be -necessary to give effect to 
any order under this Code, (that could not apply 
tere), or to prevent abuse of the process of any 
Gourt (that also could not apply) or otherwise to 
secure the ends of justice.” : 


The use of extraordinary powers ought to 
be- reserved as far as possible for extra- 
ordinary cases. They are not usually in- 
voked when there is another remedy avail- 
able, as there is here by a civil proceeding. 
There is no precedent for an order of the 
kind suggested being made by the High 
‘Court under its inherent powers. Orders 
in the nature of attachment before judg- 
ment are not altogether consistent with the 
spirit of criminal proceedings, in view of 
the presumption that the accused is inno- 
cent until he is found guilty. No doubt, 
the Criminal Procedure Code does confer 
some purely preventive powers upon Magis- 
trates and Police and it may be desirable 
that criminal Courts should have power 
in a case like the present.to prevent persons 

charged with offences against property from 
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: enjoying the fruits of the alleged crime 
pending the trial. j 


But, in my opinion, 
these are matters for the legislature rather 
than- for: the High Court. acting ` under 


‘s. 561-A. I consider it doubtful whether it 


can properly be said to be necessary to se- 
cure the ends of justice that the Court 
should, make the order suggested, especial- 
ly, when-as I say, the necessary relief must 
be obtainable somehow or other from the 
Civil Court. In any case I.am of opinion 
that it is not desirable that we should make 
use of our inherent power to make the order. 
Therefore, the only order we can make is 
to set aside the orders of the leatned Pre- 
sidency Magistrate in connection with this 
money and direct that the.money be return- 
ed to Lloyds Bank. TES 
-Divatia, J.—I agree. ER 
N. ; Rule made absolute. 


LAHORE HIGH COURT. >- 
Special Bench >- 
Matrimonial Reference No. 8 of 1933 
-© February 16, 1934 
AGHA HAIDAR, MONROR AND RANGI 


Lar, JJ. 
MOHAMMAD ALI KHAN—PETITIONER 
. ~ VETSUS 

“Musammat ASO AND 0THERS— OPPOSITE 

| Pasting, f 

Divorce Act (IV of 1569), s. 17—Application for 
divorce—Decree nisi— Husband himself living in 
adultery fora long time—Confirmation of decree nisi 
— Legality of. : so 

The fact that the husband himself had beendiving 
for anumber of years ina state of adultery-:with, 
another woman, in itself is a sufficient jastificdtion: 
for the High Court not to exercise- its discretionsin 
the matter of confirmation of the decree passed by 
the trial Judge, particularly so when the circumstan- 
ces on which proof of misconduct is relied on are 
highly improbable and fall considerably short of that 
high standard of proof which is required under the 
law insuch cases, and there are circumstances 
pointing to the fact thatthe husband ~ has been 
colluding with the alleged paramour, 7 < 

Mat. Ref. from the decree of the Addi- 

tional District Judge, Lyallpur, dated Nov- 
ember 17-20, 1933. i : 

Malak Mohammad Amin, for the Peti- 
tioner. i - 

` Mr. Basant Krishen for Mr. Kartar Singh, 
for the Opposite Parties. : 


Agha Haidar, J.—The petitioner and 
respondant No. 1 had been married about 
25 years ago. The husband, who was. a 
Christian at the time of his marriage, wente 
through -some ‘form of marriage with. a: 
Mohammadan woman about 11. years ago 
and they continued to live together as man 
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and wife. About six years 
filing of the present petition for dissolu- 
tion ` of marriage, the husband’ abjured: 
the Christian faith ‘and embraced. Muham- 
madanism. He had been neglecting ‘his 


wife, respondent “No,” I, and she had 
to’ obtain “an order “under 8, 488, 
Criminal’ Procedure Code, fixing” “a 
monthly’ maintenance allowance : of 
Rs.’ 10 payable’ ‘by the - “husband to 
her. 


: The petition has been put in by the 
husband: ' ón ` the ‘ground’ that his wife, 
namely, réspondent “No. 1; had- been 
‘guilty of misconduct with Sohna, respon- 
dent No. 2. Fhe trial Judge ` in an un- 
satisfactory judgment has ` “granted a 
decree nisi ‘for’ the dissolution, ` of mar: 
riage subject to confirmation by “this 
Court. To this end” the proceedings have 
been: forwarded to this Court and the present 
petition by the husband is for the con- 
firmation of the decree’ nisi. 


aes 


- against. his Ei roster tant No. T 
circumstances on which” “he. ‘relies. in. Bee? 
of such’ misconduct” are highly improbable 
and fall considerably" short of that high 
standard’ of proof ‘which is required under 
the Jaw in such cases. Further the 
husband “< himself, ‘on, Kis. own showing, had 
been living for a ‘number of years in a 
state, af adultery with another woman, and 
thefore that fact in itself is a sufficient 
justification for this Court not to éxércise 
its‘diseretion in the matter of confirmation 

„of the.“ decree ‘passed by ‘the trial Judge. 
re ‘There ‘are strong circumstances which 
“seem to point to the fact that the peti- 
tioner -had ` been colluding with Sohna, 
respondent’ No. 2, and that Sobna in admit- 
ting the “misconduct was really helping the 
petitioner in the present petition. ‘ Under 
all the circumstances I do not think ‘that 
the petitioner has. made out, a case which 
would justity this Court in “making the 
dectee nisi absolute’ in the 
case. 

“F would accordingly reject the petition. 
preferred by Mohammad Ali Khan. 
Respondent "No, 1 ‘shall © get ` her costs, 


in both the Courts from the petitioner, 


1 would assess” the total costs at 
Rs. 50. NG Laki 
Monroe, J.—I agree. 


e anes Lal; J -I agree, 
: Petition rejected. 


HAYAT BEGUM Y. ABDUL KARIM | 
before the . 


presen t. 
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LAHORE HIGH COURT, 
4 Civil Miscellaneous, Petition. No, 7.00. 
‘of 1933 
‘and, 
Civil Miscellaneous No. 605 of 1933 
“February 3, 1934 
ABDUL ‘Rasp: T 


Musammat, HAYAT BEGUM— DEFENDANT ' 


= — PETITIONER 
versus 


LEK 


ABDUL KARIM AND “OTHERS —PLAINTIFF— - 
0, Kl, : 


~ OPPOSITE PaRTiES. 
ile Procedure’ Gade et V of 1908),. 
—Partition ‘siiit—Pre iminary. décrée—A/ppeal— 
Kan ai ‘proceedings in, ‘lower Court * 
substantial, lass, should ‘be stayed—Final decree, if 
passed, “entailing some, loss— Proceedings, if can, be 
stayed at stage.of final decree. ` 


>” Wiheré there ' is no material which may show that 


the” proceedings ‘in -the lower- Qoùtt’ willi be of 


protracted nature, and: 
cause any substantial loss to, the petitioner: It. is- 
unnecessary to stay all further’ proceedings. “But if f thé 
asing òf” ‘thé’ “final” decree’in Ta: partition suit, 

owever,' will cause -some “loss to the. petitioner by- 
obliging her to, file another- appeal, from the final 
décree, , ‘the’ progeedings in ‘the - “lower, Court: “should: 
continue until the ‘stagé of the passing,” ‘of the’ ‘final . 
decreé is reached,’ but that: no final décreé ‘should be- 
passed if the “petitioner, ` gives adequate ‘security for- 
the income, ofthe property. 


Mr. Daulat; Ram, for, the. Petitioner. 

Messrs. “Achhru ‘Ram, and Hukam: 
Chand, Bhasin, for the, ‘Opposite Party. 

“Order.—This application: for ‘stay ‘of 
further ‘proceedings. under O. XLI, r5 
and s. 151, Civil Procedure Code, arises 
out of a suit for possession by, means, of 
partition brought by ‘Abdul, Karim, teş- 
pondent, against. the petitioners, Musammat 
Hayat Begum and Musammat: Wazir Begum. 
widows of Maulyi ‘Ali-ud- Din. “The learn-- 
ed Senior Subordinate, Judge, granted a. 
preliminary “deéree to the plaintiff on July 
21, 1933, for possession of three-fourth. 
share of ‘the house property in dispute. He 
also. ordered Pandit Shambhu Nath retired 
Tahsildar to ‘carry out the partition ETE to- 
report on August 24, 1933. 


~- Against this preliminary decree the- 
petitioner, Musammat Hayat_ Begum has - 
preferred an‘ appedl to this Court- accom- 
panied by ` an ‘application, under O. XLIV, . 
r. 1, Civil Procedure ` Code, ‘praying’ "that . 
she should “be” allowed” ‘to appeal ` in 
forma pauperis. Nótice” has been ‘issued: 
to the respondent, ‘Abdul Karim,’ in res: - 
pect ‘of this, application, Misammat "Hayat 
Begim ” ‘as “also presented another ` on 
plication. to this Court under O. XLI, ri 


and: ‘8151; Civil Prédedure Codé ig 
that ‘further proceedings” ‘pending in thè- 
Court below’ bé’ stayed till the fn al decision ; 


* not causing - 


that, theif continuance will. 


NS 
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of the appellant’s application and appeal in 
this Court. 

It is contended on behalf of the peti- 
tioner that the Ci ommissioner appointed by , 
the lower Court to” effect’ partition” has 
Submitted his réport and that the case “is 
prodeeding in the lower Court with a 
view to pass ‘the final decree. ‘It’ is ‘urged 
that the passing of the final’ decree” will 
cause substantial loss and injury to the 
petitioner as she will have to file’ another 
appeal ay inst the’ ‘final decree ‘and may 
losé possession of thé’ property as Soon ag 
the final deéree is passed. Tt is “maintain: 
ed that in “these circumstances ‘all ‘further 
proceedings pênding ‘in the C ourt of the 
Senior Subordinate Judge should be stayed 
till thé disposal of the petitioner’ § appeal in 
this” Court. “On behalf of the respondent, 
Abdul Karim, it is céntended that ‘the í Gon- 
tinuance of fiirther proteédings ih “thé lower’ 
Court, will’ not cause any sibstantial loss 
to Musammat Hayat Begum and that ` in 
any “Gase "the proceedings ` in the ‘lower. 
Court” should’ be “allowed to continue till 
the ‘stagé,o£ thé‘ passing of the final decree 
is reached; and that ‘thé passing of the 
final decree only, should . be stayed. on 
the petitioner. furnishing “adequate 
security for the rents and profits. of 
thal portion of the property which has 
been decreed in favour of the respon- 
dent. i 

“Both sides have placed reliance on a 
Division . Bench ruling of the Patia High 
Court’ reported as’ Nena Ojha v. Sambu 
Dutta (1). The Tollowing observations ‘were 
made inthat ruling. 

“oh ‘the proceedings arë bound to: be protracted 
and the expense involved in the taking of accounts is 
likely to be. great, the appellate Court will exercise, 
a ‘proper discretion in staying proceedings, otherwise, 
in the event of the decree being reversed’ on appeal, 
such expense would ‘be wholly ‘thrown away. lf 
the ‘proceedings however are not, likely to be of: 
any length, there igno,object tobe gained in the 
stay of proceedings and the. appellate, Court will, refuse, 
to ‘stay proceedings.” 

In the present case: there is no material 
which may show ‘that thé proceedings in 
the. lower Court will be of protracted nature 
and ‘that theit continuance will ‘cause ‘any 
substantial loss to ‘the petitioner. In these, 
circumstances ‘it is urinecéssary ‘to stay all 
further’ proceedings. The passing of the. 
final decree however will cause some loss 
to the petitioner by obliging her to file 
another appeal from the final decree. I, 
therefore, order that thé procéédings i in the: 
lower Court’ shalt: continue until the stage 


a), 59 Ind. Cas; 883; A I R, 1921. Pat, 328; 2 P IA T 
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of the passing of the final decree is reached 
but ‘that no final decree’ shall be “passed 
if the petitioner, Musammat’ Hayat Begum 
‘gives, adequate security for the ‘income, of 
that ‘portion of- the property that has been 
decreed in favour of the plaintiff-respon- 
dent Abdul Karim. “The nature “and the 
extent of the security will be” determined 
by the trial Court, and’ on her ‘provid- 
ing such security the passing of the final 
decree shall be ‘stayed til] ‘the’ decision 
of Civil Miscellaneous Petition, No, 605. 
of 1933, by this Court. There will be 
no order as, to the, costs ‘of thig ap- 
plication. ` 
D. . Order accordingly. 


PATNA HIGH COURT, =- v 
Miscellaneous Civil Appeals Nòs: 53, 119, . 
and 120 of 193 


Fazau ALI AND ROWLANU, JJ. 
NEAZMUL HAQUE anD. Tes — 
“APPELLANTS 
versus 
Musammat MOULUDUNNISSA 
AND OToE.S RESPONDENTS i 

Sucression Act (XXXIX of 1925), ss 373 and 
375—Cunstruction of — More ‘applicants than one 
Duty, of Uourt— Interpretation of, étatutes—Stric 
conformity “to words. 

When there’ ‘are more applicants than one for 
acertificaté; the .udge should sélect’or ‘appoint 
the fittest. person to whom a single certificate could 
be.granted to collect the whole of. ‘the debt on 
behalf of all the persons entitled to receive, it and 
should také security from such $ pefson, thathé would 
give” théir dues'to all'the other’ persons entitled 
to share in the distribution of the money.’ ” x, 


lt, is seldom safe to, treat language a being 


loosely used in either statutes or, statutory, rules; and: . 
when thé rúles speak jin one place of dependents, = 


andi elsewhere of heirs,’ the bétter view seems to 
be thatin each. instance the appropriate word: is 
used with its proper meaning. 


M. A. against an order of the District; 
Judge, Gaya, dated December 9, 1931, in 
No. 53 and against an order of the District, 
Judge, Gaya, dated, March 11, 1932, 


‘in Nos. 119.and 120. 


Messrs. B. P. Jamuar, A. A. Syed Ali 
and Shiva; Shankar Prasad, for the, Appel- 
lants. 

. Messrs. Q. N. Hasan, H. R. Kazimi 
and Syed Hy asan, for. the, ‘Respondents, 


Rawland, J.—These three miscellaneous, 
appeals have been ‘heard together. ° ‘They, 
arise out of applications for’ succession’ 
certificate i in réspect’ of” money due” to, 
TLatafat Husain Khan, ` a District * Board: 
eiaployee at Gaya. 
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us refers toapart of his provident fund 
money, the total amount. of which. was 
Rs. 4,000 and odd. Hehad made a declara- 
tion under the rules of the District Board 
prcvident fund that on his death each of 
his three daughters should get one-third 
share of the amounts at his credit. Two 
daughters had survived him and had drawn 
each one-third. There remains one-third 
to be disposed of. In Succession Certificate 
Case No. 7 of 1931 the heirs ofthe deceased 
daughter Wajihun-nissa applied for a certi- 
ficate. Other relatives of Latafat also 
putin claims. So far as the provident 
fund money was concerned, the other 
claimants were Wajih-un-Nissa and Umran, 
sisters of Latafat and Seadat Ali Khan, 
brother of Latafat. The District Judge 
examined the question, who was entitled 
to the money and came “the con- 
clusion that none of the applicants 
were entitled to the certificate and so re- 
jected all the applications in respec: of the 
provident.. fund. It was apparently his 
opinion, that the widow was the person 
entitled to the money; but though she had 
put in an objection, she had not herself 
made an application. So he considered 
that no certificate could be given to her. 
The Appeal No. 53 is by the sons and 
daugh'ers of the deceased W ajih un-Nissa.- 
After the disposal of that case by the District 
Judge, Bibi Mouludd-un-Nissa widow of 
Latafat presented an application numbered 
as Succession Certificate Case No. 30 of 
1931- praying for a certificate to entitle her 
to receive the wholeofthe sum lying with 
the District Board on account of the balance 
ofthe provident fund money of Latafat. 
Bibi Ashraf-un-nissa filed anobjeciion and 
herself also presented an application which 
was numbered as. Successian Certificate 
Case No. 2 of 1982. She claimed that 
unless the heirs of Wajih-un-Nissa were en- 
titled tothe money she herself and her 
sister Hafiz-un-Nissa should get it. Hafiz- 
un-Nissa did not herself apply for asucces- 
sion certificate, but filed an objection peti- 
tion in which she stated that the money 
ought to be paid to the heirs of Wajih un- 
Nissa and failing them to her sister and 
herself. On this application’-the District 
Judge -examined the question, who was en- 
titled to the money and was of opinion that 
the persons entitled to it were all the heirs- 
at-law of Latafat. He granted a succession 
certificate to the widow Musammat Bibi 
Mouludd-un-Nissa to the extent of two 
annas share inthe money, 
favour of each ofthe two surviving -daugh- 


NEAZMUL HAQUE V. MOULUPUNNISSA 


certificate in 


14910 


ters tothe extentof 5 annas 4 pies share 
and gave no certificate in respect of the re- 
mainder (3 annas 4 pies share) as the person 
whom he considered entitled toit had not 
applied before him. From this decision 
two Appeals Nos. 119 and 120are_ prefer- 
red by Bibi Mouludd-un-Nissa, the widow 
who claims that the entire sum should be 
paid to her. 

It seems to.me that in dealing with these 


applications the purpose and scgpe ofen- 
quiry under the Indian Successio® Act have 
been somewhat lost sight of. Having 


regard to ss. 373 and 375 of the Indian Suc- 
cession Act and particularly sub-ss. 3 and 4 
of s. 373, I think the intention of the legisla- 
ture was that the Judge should select or 
appoint the first person to whom a single 
certificate could be granted to collect the 
whole of the debt on behalf of all the persons 
entitled to receive it and should take 
security from such person that he would 
give theirduesto all the other persons 
entitled to share in the distribution of the 
money. Thisisthe only way in witch 
can construe the words: 


“The Judge may,’ in deciding to whom the 
certificatsis to be granted, have regard to the 
extent ofinterest and the fitness in other respects 
of the applicants,” 


in s. 373 (4). However as the parties 
went to trial before the District Judge on 
the question who was entitled to the money 
andthe claims have been discussed in full 
before us, I think that we should give our 
own finding for vhe purpose of this proceed- 
ing and subject of course tos. 387 which 
reservesto every party entitled to receive 
any part-ofthe debt likely to establish his 
right in the Civil Court. 

The District Board rules have been exa- 
mined with care and in some detail by the 
District Judge and it is hardly necessary to 
repeat all the reasoning in the judgment. It 
is certain that Bibi Wajih-un-Nissa could not 
take a vested interest by the declaration of 
Latafat in her favour,so that such interest 
would pass to her heirs. The declaration 
was revokable, and if Latafat had resigned 
from District Board service, the money was 
his and would have been payable to him. 
He never divested himself of his 
right to it and so that right could 
not, till he died, vest in anyone else. 
The position is, therefore, as both the Dist- 
rict Judges have found that in respect of the 
one-third money now lying in deposit, there 
is absence of a declaration. Then we have 
to consider theeffect of r.9 of the District 


Kn 


1934 


15 that: 


“the amount shall be paid to his 
heirs “ 


Mr. Saunders thought that heirsmean de- 
pendents, the word “heir” being used loose- 
ly in the District Board rules, it is seldom I 


legal heir or 


think safe to treat language as being 
loosely used in either statutes or 
statutory rules; and when the rules 
speak 


ine one place of dependents and 
elsewhere of heirs, the better view seems to 
be that in each instance the appropriate 
word is used with its proper meaning. 
Mr. Dasin dealing with the applications 
before him was right I think in holding that 
ifthe rulesofa paticular fund make the 
amount payable to all the heirs, those 
rules should be given effect to. As pointed 
out by Mr. Saunders there was no real dis- 
pute as to who are the heirs of Latafat, 


They are: 
The Widow 1/8th share. 
Two daughters, each... 1/3rd share. 
Brother 5/48ths share. 


Two sisters, each 5/96ths share. 


The effect of the District Judge’s order 
is to leave part of the property unadminis- 
tered. A more suitable order would be to 
empower one of the heirs to receive the 
residue on behalf of the non-applicant, 
subject to a security bond under s. 375. 

I would, therefore, direct that the certi- 
ficate granted to Bibi Ashraf-un-Nissa be 
amended so as to empower her to withdraw 
the amounts payable to those of the heirs 
whose clairns are not dealt with by the order 
already passed, subject to her furnishing 
security under s. 375. 

We have the satisfaction in noting that 
at the hearing an agreement was arrived at 
and an understanding was given 
onthe part of Bibi Ashraf-un-Nissa and- 
Bibi Hafiz-un-Nissa that they would pay 
to the children of the deceased daughter 
Wajih-un-Nissa one-third of the amounts 
to which they are respectively entitled 
under this order. 

Theresultisthat Appeal No. 53 of 1932 
should, in my opinion, be dismissed. Ap- 
peals Nos. 119 and 120o0f 1932 should also 
be dismissed subject to the above modifica- 
tion in the District Judge’s orders. The 
parties should in the circumstances of the 
case, bear their own costs of the appeals. 

Fazi All, J.— I agree. . 

D. Order accordingly. 
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- LAHORE HIGH COURT 
Second Civil Appeal'No. 754 of 1933 
December 12 1933 
Jar Lau, J. 
RULLIA AND ANOTHER — DEFENDANTs— 
: APPELLANTS 
versus 2 
MANGLA—PLAINTIFF RESPONDENT 
„Custom (Punjab)—Gift—Agricultural land—Muta- 
tion of names, if enough. ; 
onee must prove some act showing their control 
over agricultural land gifted to them, to make the 
gift unrevocable ; mere mutation of names isnot 


pnoughi in a case of a gift of a share in the agricultural 
and, È | 


S. O. A from the decree of the District 
Judge; Hoshiarpur, dated December 21, 
1932. 

Mr. Fakir Chand, for the Appellants. 

Mr. Muhammad -min for Mr. M. Monier 
for the Rospondent. 

Judgment.—This second appeal is by 
the defendants. The respondent Mangla 
alias Mangal Singh, instituted asuit against 
them for the cancellation of a mutation of 
an alleged gift. He alleged that he was a 
minor and the defendants fraudulently in- 
duced him to make a report to the patwari 
that he had made a gift of a one-fifth share 
in his holding to them and that subsequent- 
ly they made him sign an application to 
the Revenue Assistant, stating that he was 
employed in the army and wanted to leave , 
immediately to join the service and, there- 
fore, requesting that mutation in favour of 
the defendants be made immediately and 
the application made by him be taken to 
be his statement as in mutation proceed- 
ings. He was examined by the Revenue 
Officer and he confirmed the contents of 
the application. 


The only question on which the District 
Judge has found against the defendants i$ 
that beyond the report to the patwari an 
the application to the Revenue Officer an 
the sLatement made before him, the plainti 
did nothing further to transfer the posses- . 
sion of the property to the donees and that 
therefore, the gift was revocable; conse 
quently a decree in favour of the plaintiff 
has been granted. It may be mentioned 
that a mutation of names in pursuance of 
the application made by the respondent 
was duly made by the Revenue Authorities. 
Some entries from the khasra girdawaris 
were relied upon by the appellants to show 
that possession of the land gifted to them 
by the respondent had passed to them. 
They are shown in such entries as having 
cultivated a number of fields. These entries 
have been made by the same patwari who 
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recorded the original report and the District 
Judge has not believed them to be genuine. 
That being so, no possession passed to the 
donees in this case. It is true that actual 
possession is not always necessary to per- 
fect the title. It has been laid down by 
some authorities that ifthe donor has done 
all that is possible under the circumstances 
to put the donée in effectual control of the 
property gifted, actual possession is not 
legally necessary to validate the gift. In 
this case, however, the gift was of a share 
in agricultural land, beyond mere mutation 
of names, it was necessary for the donees 
to prove some act showing their control over 
the land. They could ‘have shown attorn- 
ment to themselves if the land was under 
cultivation by the tenants or receipt of 
produce from the donor if the donor himself 
cultivated the entire land or cultivation of 
their share personally. In the last resort, 
they could have proved joint possession in 
ae form. They have failed to prove all 
this, 

In my opinion, therefore, the conclusion 
of the learned District Judge is correct that 
in the absence of proof of some step by the 
donees to perfect their title to the land 
which was gifted to them, the gift must be 
deemed to be revocable and it has been 

revoked. The transaction on the face of it 
is of a suspicious. character and the plaint- 
iff’s suit has therefore been rightly decreed. 
I dismiss this appeal with costs. 
D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1964 of 1930 
November 28, 1932 
. MUKEBJI, J. 
SARAT CHANDRA SAHA AND ANOTHBR— 
DEFENDANTS — APPELLANTS 
versus 


BEPIN BEHARI CHAKERBUT" ry 
AND OTHERS— PLAINTIFFS— RESI ONDENTS 

Co-sharers—Stranger purchasing non-transferable 
occupancy holding—Other co sharers’ right to joint 
possession—Subsequent purchaser of landlord's interest, 
effect of, 

: The defendants who were complete strangers 
purchased a non-transferable occupancy holding from 
the previous tenant and thereafter, though within & 
stort time of the purchase, acquired a sinall share in 
the superior interest, thus becoming __co-sharer 
landlords The other landlords then instituted a guit 
to recover joint possession with the defendants to the 
xtent of their shares : 

-Held, that when the defendant took‘ possession 
of the land, they camé in as trespassers with no right 
which oyul avail against, the plaintifs, who had, ab 
that time the right to évict them and in the absence 
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of acquiescence ón their part, they wero entitled 
joint possession to the extent they owned Nabadwip 
Chandra y. Bhagwan Chandra (14), distinguished 

[Case-law reviewed.] 

C. A. against appellate decree of the 
Third Court, Sub-Judge; Dacca, dated 
April 5, 1930. 

Messrs. Gopal Chandra Das and Bhagirath 
Chandra Das, for the Appellanis. 

Mr. Phanibhusan Chakrabarty, 
Respondents. e 

Judgment.—This casé stands free from 
those considerations which might perhaps 
arisé in a case where a co-sharer landlord 
purchases a non-transferable occupancy 
holding held jointly under him and his 
co-sharers and then seeks to resist the 
claim of his co-sharers on ‘the ground that 
they too are in exclusive possession of a 
portion or portions of other joint prop- 
erties. In this case the defendants who- 
were complete strangers purchased a non- 
transferable occupancy holding’ from the 
previous tenant and thereafter, though 
within a short time of the purchase, ac- 
quired a small share in the superior in- 
terest, thus becoming a co-sharer landlord. 
The other landlords then instituted the 
present suit to recover joint possession. 
with thé defendants to the extent of their 
share. The suit bas been resisted on the. 
ground that the said co- -sharers themselves 
are in exclusive possession of other joint 
lands. 

That a cosharer landlord making a 
purchase of a non-transférable occupancy 
holding would ordinarily be liable to evic- 
tion is a proposition that cannot be denied, 
because the other co-sharers are entitled 
to treat the holding as abandoned and 
abandonment would ordinerily justify a. 
claim for khas possession. Dayamonyee v. 
Ananda Mohan Ray (1). In Dilbar v. Hossein 
Ali (2) a two-third co-sharer of a taluk had 
without the consent of his  co-sharers, 
forcibly turned out the common tenants 
of a non-transferable occupancy holding 
and possessed himself of the lands of the 
holding to the exclusion of his co-sharers- - 
and then relied upon the equitable con- 
siderations noticed in Robert Watson & Co. 
v. Ramchand (3) and Luchmeswar Singh v. 
Manowar Hussein (4) and this Court held 
that in the circumstances of the case no 
such considerations.arose. In Girish Chan- 


dra v. Kedar Chandra (5),a co-sharer land- 
(1) 27 Ind Oas. 61; A | R 1915 Cal. 242; 42 0 172; 
180 WN 971; SOOLJ 52 
(2) £6 © 553... 
(3) 18 O 10; 17 I A 110; 5 Sar. 535 [P ©). 
(4) 190 253; 19 IA 48 6 Sar. 133 (PO. 
(5) 27 04718; 4 OW N 569, 
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“lord ‘had purchased à ‘non-transferable 
occupancy holding in execu ition of a money 
‘decree against the tenaiit, and thé co-sharers 
-of ‘such purchaser were allowed a decree 
for joint possession with | him; it being 
‘held that he had noright tio retain posses- 
gion ‘of the holding. to the exclusion of his 
‘co-sharers. In circumstances, similar to 
‘those in the last mentioned case similar 
-decrees were passed in’ Lakhikant v. Pala- 
-bhadra @, Kanchan Mondal y. Kamala 
Prasad 29 Ind. Oas. 734 (7) and Dwar 
-kanath Roy y. Mathura Nath Roy 34 
Ind. Cas. 8:3 (8). In all these, cases the 
reasons for the decision wére that the 
-co-sharer landlords by the purchases they 
. made, acquired no interest as against their 
| CO- sharers and there was abandonment 
- which entitled the latter to re-enter. A 
: Similar view has been taken in Golbar Bibi 
v. Aswini Kumar Sinha Roy (9), Durga 
. Sankar Sarma Roy v. Kamini, Kumar 
Sarma Roy (10). In none of these cases was 
-any plea raised that by reason of the fact 
‘that the plaintiffs themselves had been 
“in sole occupation of certain lands, the de- 
.fendants as co-sharers could resist a claim 
. for joint possession. ; 
, The case of Basanta Kumari v. Mahesh 
me J), when such a defence, was taken and 
given effect to, the question whether the 
‘holding which had been purchased by 
‘the co-sharer landlords was a transferable 
- one or Rot was not gone into and the 
. tase was fought but on the footing of the 
tighs of one get of Co- -sharers who them- 
. selves were in sole possession of certain 
khamaf lands in a mehal to restrain. an- 
. other set who had made purchase from 
„erecting structures on the land so purchas- 
- ed. In Ram Chandra T, Laksha ni Kanta 
. (12), Basanta Kumari v. Mahesh (11) was 
. applied to a case in which the finding 
- of the lower Appellate Court was read as 
“meaning that the holding was transfer- 
able. This equitable defence, however, was 
“hot upheld in the case of Jagabandhu v. 
Rajmohan Pal (13); which was the case of 


(6) 25 Ind. Càs 546: À Í R 1915 Cal. 120; 19 OLJ 
D, 


(1) 29 Ind. Cas, 734; 210: LJ 44 
we 34 Ind. Cas, 833; 24 O LJ40;21 OW N 


ti JI Tha, Oia, 586; AT Risis al. 253; 330 w 
(10) “lil Ind, Cas. 74; AI R 1928 Cal. 535, 55 0 
aot 31 Tad. Gab. 621: ATR 1914 Cal. 283; 180 W 
„g2 IN Ind. Cas, 19; AIR 1928 Oal 574: 470 LJ 


teak 1925 Cal. 538, = 
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a purchase by some co-sharer landlords 
of an decupancy holding, which was not 
transferable. Notwithstanding the case last 
mentionéd, were this case one of a purchase 
inade. by a co-sharer landlord who has 
sought to resist the claim for joint posses- 
sion on the ground that, the plaintiffs 
themselvés are in sole occupation of other 
lands to their exclusion, -I should have 
hesitated, to rule out their defence but 
should have been prepared to consider the 
matter further. , 

But the special fact in the present case, 
amely, that. the defendants were stran- 
gers when they made the purchase and 
then, càme to acquire an interest in the 
maliki right is, in my opinion, a fact 
which, deprives them of an equitable 
defence of this character which is open 
only to a co-sharer. In Nabadwip Chandra 
v. Bhagwan Chandra (14) the facts were 
that one of the defendants, namely, de- 
fendant No.4 in that suit had purchased 
a non-transferable occupancy holding 
and four years after such purchase sold 
it to a person, viz., defendant No 1 who 
just a month before the sale becams a 
co-sharer by purchase of a share in the 
maliki interest. In that case to resist the 
suit of the other co-sharer for joint posses- 
sion it was contended, that the equitable 
principle referred to in Basanta Kumari v. 
Mahesh (11), was not applicable because 
whereas in the last mentioned. case the 
parties were co-sharers from before the 
purchase, in, the case then before the 
Court defendant No. 4 had made the 
purchase first, then defendant No. 1 ac- 
quired a maliki interest and then pùr- 
chased the holding from defendant 
No. 4. In that caseit wassaid : 

“This distinction that exists between the facts of 
the two cases is not one which may be said to be at 
all material and in any ‘event it is proper that on 
a question as to Whether the equitable principle 
laid down in Basanta Kumari v. Mahesh (11), should 
be applied or not, one bas. got to see the state of 
facts as they existed at the time when the suit was 
instituted.” 

These observations as faras I can gather 
were made in view of the facts of that 
particular case. In the fitst place the 
very fact that reliance was placed on 
Basant Kumari -v. Mahesh (11), would 
seem to suggest that there was, no parti- 


ular finding on the question of transfer- 


ability. of the. holding. Nextly, it would 
appear from the judgment of this Court 
that the character of the holding did mot 
play avy -part in-the- decision. - Thirdly, 
Pe 101 Ind, Cas. 27; A I R 1927 Cal, 462; 31 O W 
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it would also seem that defendant No. 4 
was himself a co-sharer, when he made 
the purchase because the appellant's argu- 
ment was thatthe- purchase made by def- 
endant No. 4 on Magh 5, 1324, was a 
purchase on behalf of all the co-sharers. 
And fourthly, the said purchase was con- 
doned or acquiesced in for a period of four 
years before any suit was instituted. 
What was said in that case therefore 
cannot betaken as implying that where 
a purchase is made by a stranger who sub- 
sequently becomes a co-sharer landlord, his 
claim to remain in possession is not to 
be judged ona different footing. On the 
other hand I think the position becomes 
completely different in such circumstances. 
For then it can be said, as wassaid in 
the case of Bhairbendra Narain Roy v. 
Rajendra Narayan Roy (15), (at p. 489* 

“It cannot be said that whenthe defendant took 
possession by virtue of the purchase which he set 
up, he took possession in the exercise of his right as 
a co-sharer of the Mehal and that there was no 


ouster of the plaintiff with regard to the posses- 
sion of the land." 


It is quite clear that when the defendants 
in the present case took possession of the 
land they came in as trespassers with no 
right which could avail against the plaint- 
iffs. The plaintiffs had at that time the 
right to evict them, and no acquiescence 
on their part having been established, 


they are entitled to joint possession 
to the extent of the share they own. 
The appeal. must be dismissed with 
costs. 


Appeal dismissed. 


N. - 
Pa 74 Ind Cas 193; A I R 1924 Cal. 45; 50 O 
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LAHORE HIGH COURT ` 
SecondCivil Appeal No. 636 of 1933 
November 29, 1933 
Jar Lat, J. 

KANSHI NATH- PratnripF—APPELLANT 


VETSUS 
CHAKAR DHAR AND ANOTHER— 
DEFENDANTS—RES+ONDENTS 

Civil Procedure Code (Act V of 1908), s. 100— 
Interpretation of document of title—If a question 
of law—Second appeal if lies—Deed. 
_ The determination of the intention of the parties 
is a question of fact but ifthe sole evidence to de- 
cide it is a document of title then a wrong interpre- 
tatio. of that document is a question of law on which 
& second appeal lies 

§. C. A. from a decree of the District 
Judge, Hoshiarpur, dated J anuary 11, 
1933 : Gak 
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Mr. Achhru Ram, for the Appellants, 
Mr. Fakir Chand, for the Respondénts. 
Judgment.—The appellant Kanshr 
Nath instituted a suit against his brother- 
and cousin, Bansi Dhar and Chakar Dhar,. 
for an injunction to restrain them from. 
preventing him from building on a part of 
his courtyard. The whole courtyard was at- 
one time the common property of the two- 
parties but, in 1866, a dispute arose bet-- 
ween the ancestors of the parti and a. 
suit was instituted. The suit was compro-- 
mised on March 8, 1867, and it was ag-- 
reed that the courtyard be partitioned bet-- 
ween the parties. The partition was ac- 
tually effected and stones were embedded: 
at the boundary line. A compromise in. 
writing was presented in Court in which. 
this fact was recited and it was further- 
provided that neither party would be en-- 
titled to build a wall or put a fence. The- 
appellant’s predecessor-in-interest further- 
stated that he had converted his. house: 
into a residential house but he would be: 
entitled to tether his cattle on his portion. 
of the courtyard. This compromise was. 
given effect to in the decree of the Court. 
Both the Courts below have reached’ 
the conclusion that truly interpreted this: 
compromise means that neither party shall. 
build on his portion of the courtyard. At. 
the same time the District Judge, differing- 
in this respect from the trial Court, has- 
held that neither party is entitled to use. 
the portion of the courtyard which was al-. 
lotted to the other party on any occasion. 
whatsoever. That being so, very clear evi-- 
dence is necessary to establish that the: 
plaintiff is not entitled to build within. 
his boundary line. No oral ‘evidence was 
given and, therefore, the determination of 
this yuestion depends upon the correct inter-.- 
pretation of the deed of compromise. This, in. 
my opinion, is not a mere question of fact but. 
a question of law. It is true that the deter-- 
mination of the intention of the parties: 
is a question of fact but if the sole evidence: 
to decide it is a document of title then a. 
wrong interpretation of that document is a- 
question of law on which a second appeal. 
lies. A 
In my opinion the Courts below haveim-- 
ported in the document what did not exist. 
there and have thus misinterpreted it and 
this is especially so in the light of the- 
view of the District Judge that neither 
party was entitled to use the portion of` 
the conrtyard which was allotted to the. 
other party. In my opinion, there was no» 
prohibition such as is claimed by the res-~ 
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pondents. I have examined the map filed 
by the plaintiff about which there is no 
dispute. Tt shows that the structure pro- 
posed to be built by him on his portion 
of the courtyard is well removed from the 
boundary and is at an end of his portion 
of the courtyard and is farthest from the 
defendant’s house and his portion of the 
courtyard. The portion proposed to be 
built upon is shown in pink on the plan. 

I accord@pgly accept this appeal and, 
setting aside the decree of the Courts be- 
low, grant the plaintiff a decree for an 
injunction restraining the defendant-res- 
pondent from interfering with the plaint- 
iff's construction ofa structure on the por- 
tion shown in pinkon the plan Ex. P-1. 
I leave the parties to bear their own costs 
throughout. 

D. Appeal accepted. 


CALCUTTA HIGH COURT 
CivilAppeal No. £!£ oœ 1%52' 
4 Felruary 28, 1933 
Mirter AND M. O. Gaos, JJ. 
LALIT MOHAN ROY AND OTHERS— 
J uDGMENT-DEBIoRS—A PPELLANTS 
VeTsSUs 
SARAT CHANDRA SAH A~-DgorzEz- 
HOLDER-— RESPONDENT 

Limitation Act (IX of 1:08), Sch. I, Art, 182— 
Judgment-debtor having opportunity to raise plea of 
limitation but not raising—Effect— Whether the plea 
can be raised at a subsequent stage of execution 
proceedings, 

Where a decree-holder applies for execution and 
the judgment-debtor being entitled to and having 
had an opportunity to raise a plea of limitation, does 
not do so and an order for execution by attachment 
is made onthe application the judgment-debtor is 
precluded from raising that plea at a subsequent 
stage in the said execution proceedings. Mungul 
Pershad Dichit v Girija Kant Lahiri (1), follo wed, 
Bhola Nath v, Prafulla Nath (3) and Subramania 
Ayyar v. Raj Rajeswari Dorai (4), distinguished. | 


C. A. from the appellate order of the 


District Judge, Mymensingh, dated 
March 2, 1932. 
Mr. Paresh Lal Shome, for the Appel- 


lants. : 
Mr. Prafulla Chandra Chakravarty, for 
the Respondent. 

Mitter, J—The question raised by this 
appeal relates to the finality or otherwise 
of certain objections made in the course 
of execution. It is necessary to state the 
facts of the case in order to appreciate the 
contention raised by the appellants. It 
appears that a suit for dissolution of part- 
nership was pending in the Court of the 


r 
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Subordinate Judge (Second ` Court) of 
Mymensingh and a Receiver was appointed 
in thatsuit The Receiver obtained a decree 
against the present appellants judgment- 
debtors in January 1921, for debts due to’ 
the firm in respect of which the dissolution 
proceedings have been started. The Re- 
ceiver made several attempts to have the 
decree satisfied by execution. His last 
application for execution was filed on 
July 7, 1926, and was dismissed on Septem- 
ber 3, the sameyear. On April 2, 1929, 
this decree which is sought to be executed 
was allotted to the present respondent. 
The respondent filed an application for 
execution on May 21, 1930, alleging pay ment 
of certain interest in Sravan 1336 and 
certain other subsequent payments in Pous 
1336 and later. That application for execu- 
tion was registered subject to the case of 
limitation. T 

The notice under O. XX, r. 22, Civil 
Procedure Code, was ultimately served on 
August 10, 1930, and there is an order in 
the order sheet of that date showing that 
the notice was served and that the service 
was proved The present appellant did 
not appear on that date and the Court 
directed an attachment under O. XXI, r. 54 
ofthe Code. On December 3, 1930 a further 
notice was issued under O. XXI, r. 66 of 
the Code for settlement of price to be 
mentioned in the sale proclamation, and 
this notice was served on December 12, 1930. 
On December 12, 1930, the present appel- 
lant appeared and he obtained an adjourn- 
menttoenable him to put in his objec- 
tion. On the 20th idem the present ap- 
pellant filed an objection. He denied 
in the objection payments alleged by the 
decree-holder and he pleaded limitation. 
The Subordinate Judge who dealt with 
the matter in- the first instance upheld this 
objection of the judgment-debtor and dis- 
missed the execution case on the ground 
that it was barred by limitation. 

Against this order an appeal was taken 


to the Court of the District Judge of 
Mymensingh and the learned District 
Judge was of opinion that the execution 


was in effect time-barred when the present 
application for execution was filed. But 
he was of opinion that having regard 
tothe order of the Court dated August 22, 
1930, directing the issue of attachment under 
O. XXI, r. 54 of the Code, it was not open 
to the present appellant to raise the con-, 
tention at a subsequent stage of the execu- 
tion proceedings that the application was 
not barred by the statute of limitation. 


JO18 


In this view He set aside the ordér of 
the Muhsif’and directed that further pro- 
ceedings in execution Should be allowed. 
Against this order the judgment-débtors 
have preferred this dppeal and it has 
been Gdntended aiid very strenuously on 
_behalf of the appellants that there Was 
16 decision on the question of limitation by 


the order of August 22, 1930 and that the. 


principle analogous to the principle of 
rés judicata which has been applied by the 
léarned District Judge should not have been 
applied to the present case. In our 
opinion this contention has really no sub- 
stance in it. It has been decided by their 
Lordships of the Judicial Committée so far 
back as in the very well-known’ case of 
Mungdl Pershad Dichit, v. Girija Kant 
Lahiri (1) that where a decree-holder applies 
for execution and thé judgment-debtor 
being entitled to and having had an op- 
portunity to raise a plea of limitation, as 
in the present case, doesnot do so and an 
order for execution by attachment 
is madeon the application, the judgment. 
. débtor is precluded from raising that pléa 
at a subsequent stdge in the said execu- 
tion proceedings. It has been sought td 
distinguish the facts of the present case 
from those of Mungal Pershad Dichit's casé 
0) on the ground that the question of 
limitation was iiot determined in the 
preserit case as it was not raised; thé 
Present appellant not appearing after the 
service of iidtice. It is difficult to distin- 
suish the facts of Mungal Pershad . Dichit’s 
case (1) from the facts of the present case 
for tigre, ashére, there was a service’of 
notice on the judgment-dehtor as to why 
attachment should not issue and the order 
for attachment was made by the Subordi- 
nate Judge of October 8, 1874. As Ihave 
pointed out notice was se:ved on him to 
show cause why the decree should not be 
executed against him. With reference to 
this order their Lordships of the Judicial 
Committee obsérved thus: 

“The order was made by a Court having com- 
petent jurisdiction to try and determine whether 
the decree was barred by limitation. No appeal was 
preferred against it; it was acted upon, arid the 
property sought to be solid under it was attached, 
and remained under attachment until the appli- 


cation for the sale now under consideration was 
made ”’ 


Here alao asin Mungal Pershad Dichit's 
case (1), the present appellant did. not 
appéar, in _Bursiiaiice of the notice to show 
“cause why execution Processes for attach- 


enh y 


mien, should not issué, and, in his absence 
Cj 8051: 3 Í A123; 4 Sar. 248: 110 R13 


(PO). 
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the order was | made for jesue of attach- 
ment and execution processes on Decem- 
ber3, 1930, when notice únder O. XXL, 
r. 66 ‘of the Code was served: The present 
appellants Game in and took time to file an 
objection and the objection. was actually 
filed on Deceriber 20, 1930. Tt is not in 
our opinion open to them now | ti 
raise it when they did not raise it when 
the notice tó show cause was isèùed on 
them. Their Lordships of t@® Judicial 
Committee have also considered i in a sub- 
séquent case, namely, in thie ase of Raja of 
Ramnad y. Velusami Tevar (2), questions. 
similar to thé one with which we are deal- 
ing in the present case; and it is instrac- 
tive to-quote from their Lordships’ deci+ 
sion a portion of the remarks madé by 
their Lordships in the said case as it is’ 
pertinent to the present controversy. Their 
Lordships said this: 

“In these final proceedings he permitted the defend- 
ants to raise again the plea that the above order of 
December 1915, did not preclude the defendants from 
raising the plea that the defendants were. barred by 
limitation. Their lordships are of, opinion that it 
was not open tothe learned Judge to admit the 
plea The order, of December 13, 1915, i§ a positive 
order. that the present respondent ehould be allowed 
to executé thè decree. To that order the plea of 
limitation if pleaded, would, ddcordirig to the respond- 
ent’s case, have been a coiriplête answer, and there- 
fore it must be takon that a decision’ was given 
against the respondenta on the plea. No appeal was 
brought against that order, and therefore it stands 
as, binding between the parties. Their Lordships 
are of ,opinion, that it is not necessary for them to, 
decide whether, or not the plea would have, succeeded, 
It was tot only competent to the present respondents 
to bring the, plea forward on, „that occasion, but it 
was incumbent on them to. do so if they proposed to: 
rely on it, and moreover it was in fact brought 
forward and decided upon. No appeal was brought 
from, the order then made, and therefore, it was not 
compétent for the Subordinate Judge to admit, the 
plea on subsequent proceedings, or,to consider it_in- 
his ordér of March 31, 1917, and the same remark ’ 
applies tó the judgment , of the High Court on: 
March 7, 1918, from which this appealis brought." p, 

Applying these remarks to the facts of 
the present case it is absólutely clear that 
it was open to the present | appellants to 
prefer an appeal against the order made 
on August ,22, 1930, directing attachment 
to issue. That order could only be sus- 
tained by holding that the Court decided 
by the plainest implication that the decree 
was still subsisting and that it was not 
barred by the statute of limitatidn. That 
order could not be sustained unless that 
was the view. which was taken on the 
prévious occasion ; and against such order 


(2) 59 Ind. Oas. 880;.AI È 1921 P.O 23: 482A 
45: -19.A,L J 168; 40 M L J 1973.13 L.W 290; (1921) - 
N 51; 83.0 LJ 218; 25 O- WN 581; 23 Bom. D 
Ri; WHET Sis O ~ ' 
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theré is no doubt that an appeal would lie 
as between the parties in the suit under 
8. 47 of the Code and no appeal having 
been taken at any stage prior to the execu- 
tion, the order passed must, be taken as final 
between the parties in the matter, í 

It remains tọ notice a few cases on 
which reliance has been placed on behalf 
ofthe appellants. . The first of these cases 
is the casgi Bhola Nath v. Prafulla Nath 
(3). Anexamination of that case will show 
that although notice was issued to the judg- 
mént-debtors before the decree was actually 
transferred to another Court in consequence 
of change of jurisdiction it does not appear 
that before the order for attachment was 
issued by the second Court that notice was 
served again on the judgment-debtors. 
The second Court had, by the transfer of 
jurisdiction, been given the power to éxe- 
cute the decree. But the notice was given 
by the first Court: Besides, there is an- 
other point of difference and that is this: 
that the application for execution was 
ultimately dismissed by reason of default 
and the judgment-debtor after the attach- 
ment order had been made by thesecond 
Court came in and objected to the execu- 
tion on the ground that it was barred by 
limitation. After several ad journments 
principally at the instance of the decree- 
holder, when the i Case came on for hearing 
either parties had appeared and the Court 
refused the application for execution and 
disallowed the objéction of thé judgment- 
debtors. The facts, thereforé, are distinctly 
dissimilar to the facts of the present case. 
Atiother case which has béen rélied oh is 
the case of Subramania Ayyar v. Raj Rajes- 
wara Dorai (4). An examination of that 
case will show that the notice which was 
issued before the order of attachment was 
not a notice to show cause why execution 
should not issue but was notice to show 
cause why his heirs should riot be brought 
on the record as the legal representatives 
of the deceased judgment-debtor for the 
purpose of execution and the legal re- 
presentatives had no, notice that any 
particular property of theirs was going to 
be attachéd. On the other Hand, there are 
observations of Seshagiri Ayyar, J. , which 
would support the view which we are taking. 


The learned Judge say s thu uF 
“At the same time, as pointed out by the Judicial 
Committee, parties should Hot be allowed to agitate 


the same questioñ after it has been once decided; 


and this dictum of their Lordships has been extended 
to cases where the parties had an opportunity to 


(3) 28.0 122. , 
(4) 38 Ind. Gas. 627; 40 M 1018. 


ui 


object to the, decision, ‘but did hot avail themselve, 
of that opportunity. ‘One principle seéms tó be clea 
and that is, that the party who ié sought to be 
affected by the bar of res, judicata should.have notice 
of the point which is likely to, be decided against 
him and should have an opportunity of putting 
forward his contentions against such a decision.” 


These conditions were fulfilled in the 
present case, and according to the view of 
the learned Judge just referred to, the 
objection of the appellants is not tenable. 
The. result is that the appeal fails and 
must be dismissed with costs. The hear- 
ing fee is assessed at one gold mohur. 

M. C. Ghose, J.—I agree. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 13 of 1932 
March 9, 1933 
Rankin, O: J. AND Pgarson, J. 
Srimati SARADA SUN DARI— 
APPELLANT 
Versus 
RAJANI KANTA MONDAL AND OPHERS— 
RESPONDENTS 
Bengal Ténanéy Act (VIII of 18°5', s. 85—Suit for 
ejectment by landlord—Estoppel, when can be allowed 
to, prevuil—Landlord and tenant—Kaemi jote, if 

applies to a raiyat. 

Section 85, Bengal Tenancy Act, cannot be defeated, 
by å case of estoppel which is contrary to the 
terms of the document. In. order that estoppel 
might be allowed to prevail, it must be, first 
of all, really a case of representation béliéved 
in by thé tenants and, in the second place, it must 
be a case consistent with the document undér which 
the tenancy was created. 2 , 

_The word ‘kaemi jote’ is applicable to a raiyat 
ora Brena Bale: 

P. A. against the judgment of Jack, j. 
ated May 3, 1932, in A. D. No. 2917 of 
1929. ee 

Mr. Bijai Kumar Mukherjee, for’ the 
Appellant. 

Messrs. Jatindra Nath Sanyal and Arun 
Prosad Roy Choudhury, for the Respond- 
ents. 


Rankin, C. J.—In this case the plaintiff's 
predecessors granted a potta to the defend- 
ants in 1316. Before we consider what 
that potta says we have first of all to 
consider what was the status of these 
lessors. They were recorded in the Record 
of Rights as ordinary occupancy raiyats. 
There is nothing to suggest that they 
were raiyats at, fixed, rate or that they 
were tenure- holders, The | Munsitf found 
that they, ;were ofdinary occupancy, raiyats 
and the. learned, Subordinate „Judge, , did 
hot in terms purport to interfere. with that 
finding and indeed he could not have done 
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so without purporting to find on evidence 
that the Record of Rights had been 
rubutted. So it must be taken that the 
learned Subordinate Judge had to deal 
with this case upon the footing that the 
lessors were occupancy ratyats. 

We now come to the effect-and the 
meaning of the potta. The document so 
far as it purports to describe the interest 
of the lessors calls it a “kaemi jote,” that 
is to say, a holding with the quality of 
permanency. It does not profess to say 
that .it is amokarrari interest and it does 
not state explicitly that the interest is that 
of a raiyat or thatof a tenure-holder. So 
much if we look to the description of 
the lessors by itself. When we come to 
look at the interest which the potta purporte 
to grant we find it described more than 
once as an “ordinary raiyati jote” at an 
annual rental to be held from generation 
to generation. It goes on to say: 

“Besides the right to receive the rent neither 
myself, nor my heirs and successors will have 
any other right with regard to the said jote lands;” 
end this patta isdescribed as an “ordinary 
ratyati-jote patta.” 


Now, shortly after the potta had been 
granted, the lessors assigned to the plain- 
tiffs and the plaintiffs bring a suit in 
ejectment. The Munsif takes the view 
that this as an ordinary case of parties 
flouting s. 85, Bengal Tenancy Act. The 
lessors are ordinary occupancy raiyats. 
They purport to give an under-ratyati 
lease of a permanent character contrary 
to the section. Therefore, in order to 
deceive the registering officer they use the 
phrase ‘ordinary raiyati jote” by way of 
description of the interest granted. In 
these circumstances, he says that it must 
be taken that the defendants are in a 
position to be ejected after a proper notice 
under s. 49. He has also held that though 
in the Record of Rights a very short time 
after this potta was granted, the defendants 
are described as under-raiyats with a 
right of occupancy by custom that cannot 
be right. He says that it is very probable 


that with this potta giving them a per-. 


manent interest, the Settlement Officer 
recorded them as under-raiyats with a 
right of occupancy, but he disbelieves, 
upon the evidence given of decrees in 
ejectment and otherwise, that there is any 
local custom of this character in this 
a anak and in any case, it would 
e a very extraordinary custom under 
which the defendants within a few months 
would acquire a right of occupancy on 
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the footing that they were mere under- 
raiyats. Consequently he has held that the 
plaintiff's suit must succeed. 

The learned Subordinate Judge not 
coming to any firm finding as to the 
status of the plaintiffs, has come to a 
finding that the plaintiffs are estopped from 
denying that the defendants have occupancy 
right. He finds that the plaintiffs’ pre- 
decessors represented at the time of the 
potta that they were raiyats a@fixed rate 
and on that footing he says that the 
plaintiffs’ successors cannot now proceed 
to eject the defendants. He does not 
appear to me to have come to a firm 
decision upon the question of the right of 
occupancy as under-raiyats He observes. 
that the decrees do not show that there 
was no suchright of occupancy. He makes 
no reference to the other evidence and he 
does not say in terms that he finds one 
way orthe other. He says: 
~ “Be that as it may, the facts and circumstances 
of the present case are clear enough to show that 


the defendant has right of occupancy in the lands 
in suit.” 


On appeal to this Court the learned 
Judge, Jack, J., has restored the judg- 
ment of the Munsif. He says, first of all, 
that this document does not operate as 
estoppel so as to prevent the defendants 
from being ejected and, in the second 
place, apparently on the footing that the 
learned Subordinate Judge did not come 
to a definite finding of fact, he says that 
the proper finding of fact on the question 
of the right of occupancy as an under- 
raiyat is that the Record of Rights has 
been rebutted. After a careful con- 
sideration of both the points I am of 
opinion that the learned Judge is right 
aod that this appeal should be dismissed. 

The case of the defendants at first was 
not that this potta gave them a mere 
under-raiyati interest, but their case was 
that they had a raiyati interest, that if 
the plaintiffs had misdescribed their own 
interest that was another matter and they 
would be estopped from asserting as 
against the defendants that they had not 
the right to grant a raiyati jote. I quite 
appreciate that the word “kaemi jote” is 
applicable to a raiyat or a tenure-holder, 
but the evidence which the defendants 
adduced was that they believed all the 
time that their lessors were raiyats at. 
fixed rate. Can they in this suit on that 
allegation be held to succeed on the ground 
of estoppel? In my judgment, they cannot..- 
The phrase “ordinary raiyati jote for 
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which, by the way, the defendants have 
Paid a selami of no less than Rs. 400 is 
not, in my opinion, to be regarded as 
anything except reference to a raiyati 
interest. Ifthe defendants thought that 
they were to get a raiyati interest and 
if they were in a position to say that 
they thought that the plaintiffs were tenure- 
hólders, then a case of estoppel might be 
made. But this document is inconsistent 
with the oo being ratyats at fixed 
rate and the defendants’ case is that 
that was their belief, it seems to me that 
they are setting up a case of estoppel 
that is inconsistent with their own docu- 
ment. It will not do to say that they 
weré getting a permanent interest although 
it was not a raiyati interest and that, 
therefore, the lessors were estopped from 


denying that they had given a permanent. 


interest. The position here is that under 
thé document they took a raiyati interest 
although they cannot claim to have been 
under the belief that their lessors were 
tenure-holders at all. I do not think that 
there is any case in the books where s. 85 
has been allowed to be defeated by a caseof 
estoppel which is contrary to the terms 
of the document. In order that estoppel 
might be allowed to prevai!, I think, it 
must be, first of all really a case of re- 
presentation believed in by the tenants 
and, in the second place, it must be a 
case consistant with the document under 
which the tenancy was created. I am 
not prepared to apply the doctrine of 
estoppel in this case. On that point, 
therefore, I think the Letters Patent Appeal 
must fail. 

On the qnestion of the right of occu- 
pancy by custom as under-raiyats, that 
as I have said, was rejected by the Munsif 
and [ take the same view as the learned 
Judge that the very casual reference to 
this matter by the learned Subordinate 
Judge is not to be taken as a firm finding 
of fact rejecting the opinion of the Munsif. 
Accordingly it was open to the learned 
Judge in this Court, though it was perhaps 
not obligatory upon him, to decide that 
question of fact for himself. I have no 
doubt at all that he came to a right 
decision and I think that he was entitled 
to act upon his own opinion jn the matter 
by way of agreement with the Munsif. 
I think the appeal fails on this point also. 
The result is that this appeal is dismissed 
with costs. - - | : 


Pearson, J.—I agree. | 
N. Appeal dismissed., 


_ , BOMBAY HIGH COURT 
Criminal Application for Revision No. 288 
of 1933 
-October 13, 1933 

BROOMFIELD AND Divatta, JJ. 
In re MOHAMMAD TAHIR 

Criminal Procedure Code (Act V of 1308), s. 96— 
Search warrant— Enquiry about to be made—Proceed- 
ings not pending—Warrant, if can be issued— 
‘Warrant on letter of Customs Authorities—Inquiry not 
under Criminal Procedure Code—Issue of warrant, 
legality of—Sea Customs Act VILI of 1878), s. 167 (72). 
*,Awarrant may be issued for the purposes of an 
enquiry about to be made, provided it is an enquiry 
under the Oriminal Procedure Oode, but not for the 
purpose of an enquiry either being made or about to 
be made otherwise than under the Oode. There need 
not be a proceeding actually pending before the Ma- 
gistrate at the time he issues the warrant under s 96, 
Criminal Procedure Uode. Clarke v. Brajendra Kishore 
Roy Chowdhury (1), relied on, Harilal Buch, In re (2) 
Pratt v, Emperor (3), distinguished. [p. 1022, col 2, 

The premises of a firm of which the petitioner was 
one of the'partners were searched by order of the 
Obief Presidency Magistrate on August 15, 1933, and 
a large number of books and files belonging to the 
firm were sezied and handed over to the Oustoms 
Authorities. A warrant was issued under s. 96 of 
the Oriminal Procedure: Code on the strength ofa 
letter addressed to the Ohief Presidency Magistrate 
by the Collector of Customs, Bombay. The letter was 
presented by a Oustoms Officer to the Magistrate and 


‘the officer was examined on solemn affirmation 


before warrant was issued : - 

Held, that the inquiry which the Oustoms Autho- 
rities were making, not being an inquiry under the 
Oriminal Procedure Code, the issue ofthe warrant 
was not justified by the terms ofs. 96 ( ), cl. (3), 
Oriminal Procedure Code, and that as the possession 
of the documents had been obtained by illegal process, 
the documents should be returned to the petitioner: 

Although the firat two clauses of s. 964 (1), Oriminal 
Procedure Oode relate back tos 94, clause (3) does not 
and is independent of the provisions of s 91. (p. 1023, 
col. 1.] 3 

Cr. A. for Revision against an order passed 
by the Acting Chief Presidency Magistrate, 
Bombay. h h : 

Mr. C. H. Carden Noad (with him Mr. 
S. K. Ambedkar, for the Applicants. 

Mr. B. G. Rao, Acting Government 
Pleader, for the Crown, | 

Jdudgment.—This is an application 


for revision of an order passed by the ` 


Acting Chief- Presidency Magistrate on 
September 5, 1933, refusing the petitioner's 
application for the return of certain docu- 
ments seized under a search warrant 
issued hy the Court on August 15, 1933, 
The petitioner is one of the partners in 
a firm, Messrs. Soho House, manufactu- 
rers’ representatives doing business in 
Bombay and other ports. The premises of 
the firm were searched by order of the 
Chief Presidency Magistrate on August 
15, 1933, and a large number of books 
and files belonging to the firm were 
seized and handed over to the Custcms 
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Authorities. A warrant was issued under 
s. 96 of thé Criminal’ Procedure Code on 


the strength of a letter addressed to the 


information from. the Collector of Customs, Madras, 
making it reasonably certain ‘that the proprietors 
Mr. M. Tahir Khan; Mr, K. M. Idris Khan, Mr, 
"M. Liagat Khan of Messrs. Soho “House, “Lohar 
Ghaw]l, Bombay No. 2, carrying on business at 
Vithal Sayana Buildings, Loiar Chawl, Bombay 
No. 2, have by means of, false declarations in their 
Oustoms, “Bills of Entry and production of false 
invoices, defrauded Government Revenue in respect 
of the, duty payable. on consignments of, goods im- 
ported by them at Bombay and Madras, ° 

“ag the proprietors of the firm “have thereby 
committed an offence, punishable under s.167 (72) 
of the, Sea, Customs. Act and 4, 417 of the Indian 
Penal, Code, Ihave to, request you, with reference 
to the provisions of 8. 96 of, the Criminal Pro- 
cedure Code, to issue a search warrant for the 


search of the following premises and for the. Seizure 


of any goods, documents, or correspondence, which 

may be, relevant to the. investigation of thé offence : 
Soho House, Vithal Sayana Buildings, Lohar Chaw]l 
Bombay. ~, 

e “Lam, deputing: Wr ke M 
Appraiser, Bombay Customs, House, “condué 
fie caret and shall be obliged if, you, will kindly 
direct’ that, any goods or documents seized by him 
be. forwarded for the production before me.” 


Khambatta, Principal 


Ib appears that the letter. was. presented. 


to the Magistrate by Mr. Karaka himself 
who was examined by the Magistrate on 
golemh affirmation before he“issued a 
warrant. ‘The warrant was issued to. an, 
Officer of Police who.searched the premises 
and took possession of about 139 docu- 
inentg including, according to the petitioner, 
all the books’ ‘of the firm as ‘pointed out 
by an Appraiser of the Customs Depart- 
ment who was present at the search, 
After these, documents were produced in 
Court the Magistrate made this order on 
August, 16, 1933, “All the documents and 
papers seized’ under the search” warrant 
to be given in charge of the Customs 
Authorities for their investigation.’ The 
warrant which was in the form prescrib- 
ed’ by the Criminal Procédure Code stated 
that whereas information had been laid 
before the Magistrate of the commission 
óf the offencé under’ 8, 167° (72) of the 
Sea Customs Act and s. 417 ofthe Indian 
Penal “Godé by ‘so ‘dnd ‘so (here the 
tiames ofthe partners in the petitioner's 
firm were given) and it has been made 
«to appear that the’ production of goods; 
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documents, or correspondence which may 


be relevant, to the ‘investigation of this 
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offence is essential to the inquiry about 
to be made into the said offence, the Police 
Officer was authorised to search for the 
said documents. ` ` i 
‘Subsequently’ the petitioner applied for 
return of the documents alleging that. 
the order under ‘s. 96 was ‘ultra vires. 
This application was refused by, the Magis- 
trate on September 5, 1933, on the authority 
of Clarke v. Brajendra Kishore Roy 
Chowdhury (1). At the time’ of the issué 
of the ‘warrant and even ‘at “time of 
the application which was rejected on 
Séptemiber 5; no complaint of any offence: 
had been made to thé Police. On Sep- 
témber 15, 1933, the petitioner was arrest- 
éd; but even now there has been no 
formal complaint’ and no.èharge sheet has. 
been submitted to the Magistrate, although 
we are informed that the ‘charge sheet is 
now nearly ready. Section 94 (1) of the 
Criminal Procedure Code’ provides “that 
whenever any ‘Court considers that the 
production of any document or other thing: 
is necessary or` desirable for the, purposes, 
of any investigation, inquiry, trial or other, 
proceeding under this (Jode by or’ before 
such Court, ‘such Court may issue 2 
summons to the person in whose, posses- 
sión or powér.such document ‘or thing is 
believed to be, tequiring him to attend 
and producé it, or to produce it,’ at the time 
and placé stated in the summons. Sec- 
tion 96 (1) provides that” where any Court 
has reason to believe that a pérson to. 
whom a summons or order under 8. 94 
has, been or might be addressed,’ will not 
or would not’ produce the document or 
thing as required by such summons or 
where such document or thing ‘is not 
known to the Court to be in the possés-- 
sion of any’ person, or where the Court 
considers that the purposes of any inquiry,. 
trial or other proceeding under this Code 
will be served by a general search or: 
inspection, it may issue a search warrant.. 
“In this revision petition the following 
poiiits “have been urged against the orders. 
of the Chief Presidency Magistrate: (1). 
That the learned Magistrate had not taken. 
cognizance of any offénce and the docù-- 
ments Seized- were not required for’ in-- 
vestigation, inquiry or trial or other pro-- 
ceediiigs under the Criminal Procedure: 
Code before him. (2) That the, Customs. 
Authorities: aré not authorised to conduct. 
(i) 1&Ind. Cas. 501; 39 C. 953;.14 Bom. b R747; 
(1912) MW N 760; 12 ML T 171; 10 AL J 193; 
l6 UL J 231;16 O W N 865; 23 M LJ 32; 14 Bom, L- 
R717; 13 Cr. LJ 693; 391 A. 163 (P.O) 55 Tet 
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the investigation under the Oriminal Pro; 


or desirable ‘for the purposes mentioned 
in s. 94. (9), That the’ document ‘upon 
which the learned Magistrate was pleased 
to take action is a class of document 
unknown to the Criminal Procedure Code. 
It is merely a request for the issue of a 
search warrant coupled with’an allegation 
‘of the receipt of hearsay ‘information 
without stating the facts which constitute 
any offence. oes 
It is, assumed in the petition, and the 
learned Counsel who. appeared for the peti- 
tioner has also assumed. for the purposes 
of part of his argument, that s. 96 is 
governed by ‘s. 94; that a Magistrate. can 
never issue a warrant ‘except ‘in’ cases in 
which he might first, have ‘issued’ a sùm: 
. tons under. s. 94, and he can only’ do. 80 
if he has reason to “believe that a sum- 
mons would, be useless. But. thongh the 
first, two clauses of's.'96.(1) obviously, relate 
back to. s. 94, clause (3)—‘“where the Court 
considers that the purposes of any inquiry, 
trial or other proceeding under this Code 
will be. served by a general search or 
inspection” —apparently does not: It is 
independent of- the provisions of s. 94. 
‘The learned Government Pleader says, “I 
think rightly, that the warrant in this case 
must be taken to have been, issued under 
cl. 3, and itis on.the construction of that 
clause thatthe legality of the isstie of the 
warrant depends. The real point’in issue. is, 
in my opinion, whether the Magistrate in 
fact considered ‘or had legal grounds’ for 
considering that the issue of ‘the warrant 
would serve the purposes of an inquiry, 
trial or other, progeeding under the Code, 
and the spécial emphasis ‘in’ the Present 
case is on the words “under the Code.” 
“It is conceded” by ‘the learned, ‘Govern- 
ment, Pleader that the. Customs Authori- 
ties, although, they haye; anple power under 
.8. 29, of the Sea Customs Act to compel 
the production of documeênts for fiscal. pur- 
poses, had. tip” authority to. investigate the 
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offences specified in the letter addressed 
to the Magistrate or the further offence of 
cheating which we understand is to be in- 
cluded in the charge sheet. Thé former 
offence indeed being non-dognizable gould 
not even be ‘investigated by ‘the’ Police 
without an order from the Magistrate (see 
8. 105 of the Code). It has also been con- 
ceded that the Magistrate’s order directing 
the documents seized to be handed over 
to, the Customs Authorities cannot be 
supported. The proper: procedure, ‘it ig 
suggested, would have been ‘to retain the 
documents, in Court. That would have 
been a somewhat. futile proceeding, since 
it was the Customs Authorities, who wanted 
the, documents, andi if they were not to 
have them, it is difficult to. see what object 
was, to be gained by issding the warrant. 
However that may: be, what actually’ hap- 
pened was that the Magistraté ‘ordered the 
documents to be handed over to the Customs 
Authorities, and in their custody apparently 
they still remain. The Magistrate's order 
of August 16 specified in so many words 
that all the documents and papers seized 
under the warrant were. to be handed. over{o 
the Customs Authorities for their investiga~ 
tion, and in view. of that order, I think, 
the only possible conclusion is. that’ that 
was thepurpose for which the. warrant was 
issued. But the inquiry which thé Custom 
Authorities were making wasinot an inguiiy 
under the. Code. ‘Therefore, the. issué’ of 
the” warrant was: not. justified by’ the 
terms of-cl. (3) ofs. 96. >` Pgs a 


Turning now to, the authorities, the learn- 
ed Magistrate and the “ learned” Govern, 
ment Pleader have relied: on Clarke v. 
Brajendra’Kishoré Roy, Chowdhury (1). The 
facts in that case differéd “cor 3 m 


ote in’ se qultered completely from 
those with which, we are concerned and 


the decision tugned for the. most 
part upon considerations which ‘are 
entirely ‘absent “here. ‘There ig, only 


one. short, passage in the judgment of their 
Lordships which can be said to ‘have any 
Pete lees ces Sa ; : Ak Kapa MEGA, 
application.al all.” Atp. 965% of the report 
Lord Macnaghten, who délivered: the judg- 
ment, reférred to, the opinion of: Mr. 
justice Harrington, which Was as follows 
(p: 965%);— ahs 

- “In my ‘opinion s 96 only authorises the Magiatrate 
to issué a sedrch-warrant “when” sitting "ag ‘a “Court, 
te, when’ “some proceeding under. ‘the ‘ Oodé ‘Kas 
been initiated: before him. And-this view is.streng- 
thened,‘by the form, of. the search- warrant, given, in 
Sch. ‘'V" which ‘recites that “ififormation has beene 
laid or complaint has been made", ““* “"* = 
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Lord Macnaghten’s comment on this was 
(p. 965%):— 

“If his Lordship bad read to the end of the form 
in Sch.V he would have seen that it disposes 
of his theory altogether. ‘The form contemplates 
the: issue of a search warrant before any proceedings 


-of any kind are initiated and in view of an ‘enquiry 


`a 
Pi e 
RAA 


DET) 


about to be made’. 

These observations and the form of 
warrant prescribed in the schedule do, I 
think, negative Mr. Carden Noad’s conten- 
tion that there must necessarily be a pro- 
ceeding actually pending before the Magis- 
trate at the time he issues the warrant. A 
-warrant may be issued for the purposes 
of an enquiry about to be made, provided 
it is An enquiry under the Code, butnotfor 
the purpose of an enquiry either being made 
or about.to be made otherwise than under 
the Code. If I had been able to accept 
the learned Government Pleader’s argu- 
ment that this warrant was issued for the 
purpose of a Police investigation to be 
followed in the ordinary course by proceed- 
ings before the Magistrate himself, I should 
not have been prepared to say that the 
order was illegal. But the facts show that 
the warrant was issued for the purposes 
of an enquiry by the Customs Authorities 
into non-cognizable offences. 

Mr. Carden Noad has relied on In re 
Harilal Buch (2) and Pratt v. Emperor (8). 
In théBormbay case it was held .that a 


.. Magistrate cannot issue a warrant under 
8; 96-ainless there is a proceeding under 


the Gode pending before him, of which he 
has taken cognizance under s. 191, which 
is now s. 190 of the Code. This case must 
be read subject to the observations of their 
Lordships of the Privy Council in Clarke 
v. Brajendra Kishore Ray Chowdhury (1). 
Moreover, it can be distinguished on the 
ground that the warrant there was issued 
merely on the strength of a telegram 
received from the authorities in a Native 
State, whereas here the Magistrate had 
the sworn statement of the Assistant 
Collector, Mr.. Karaka, who as appears 
from an affidavit put in before us, had 
supplied the Magistrate with more or less 
definite information in support of his 
application. The case of Pratt v. Emperor 
(3) can also be distinguished A great 
deal depended there on the form of the 
warrant, which referred to an enquiry then 


being made, not about to be made, and : 


the enquiry then being made was one 
by an authority appointed ad hoc by Govern- 

(2) 22 B 949, 

(3) 55 Ind, Oas. 473; 47 O 597; 24 OW N 403; 310 
LJ 345311 Or. L J 313. 

*Page ot 33 O.—([Hd.] 
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ment, and not acting under ithe Code. 
However, whether these are good authori- 
ties or not, they are authorities against 
the validity of the Magistrate’s order in 
this case and cannot possibly be invoked 
in support of it. There is nothing, there- 
fore, in the cases cited inconsistent with 
the view which the language ofs. 96 (3) 
itself suggests as the correct one. 

As we are of opinion that the possession 
of these documents has been @iained by 
illegal process, we must set aside the 
relevant orders of the learned Magistrate 
and direct that the documents be ‘re- 
turned to the petitioner. 


N. Order set aside. 


CALCUTTA HIGH COURT 
Civil Appeal No 203 of 1932 
February 23, 1933 

MITTAR AND M. C. Gnose, JJ. 
ABDUSSATTAR - APPELLANT 

Z versus 

MOHINI MOHAN DAS AND OTHERS— 

< Do RESPONDENTS 

Civil Procedure Code (Act V. of 1908), s. 37,0 XXII, 
rr. 3, 4— Court passing decree—Power to execute even 
if pecuniary jurisdiction of Court is altered sub- 
sequently—Execution against dead judgment debtor 
in ignorance of death—Legal representatives brought 
on record on knowledge—Ezxecution— Validity of. 

A Court passing a decree is entitled to execute 
it notwithstanding the provisions of s. 37, Civil 
Procedure Code, and the Court which passes the 
decree does not cease to exist merely because the 
pecuniary jurisdiction of that Court has been altered. 
Iswari Prasad Singh v Farkut Hussain 1:, and Seent 
Nadan v Muthusamy Pillar (4 , followed. 

The rule, that when a suit is filed against a dead 
person itis a nullity, does not apply to execution pro- 
ceedings. When a decree has been righly obtained 
against the judgment-debtor and an application for 
execution is presented against him after his death 
in ignorance of his death, there is nothing irregular, 
if, as soon as the matter of the death is brought 
to the knowledge of the decree-holder, he applies 
for substitution of the heirs of the deceased in the 
execution proceedings. 

Appeal against appellate order of the 
Second Court, Sub-Judge, Sylhet,. dated 
February 20, 1932. 

Mr. Priya Nath Dutt, for the Appellant. - 

Messrs. Gopal Chandra Das and Pan- 
chanan Ghosal for Mr. Bhuban Mohan 
Shaha, for the Respondents. 

Mitter, J.—This is an appeal by the 
judgment-debtor and arises out of an 
application made in the course of the ex- 
ecution of a morigage decree. It appears 
that on June 19, 1908, appellant’s father 
one Mohammad Abru borrowed a sum of 
Rs. 200 by executing a mortgage bond 
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from the respondents’ father Madon Mohan 
Das. On November 21,1914, a decree was 
passed fora sum of Rs, 1,083-9-3 and on 
June 5, 1917, the mortgaged properties 
were directed to ‘be sold, An application 
was made for a personal decree. under the 

“ provisions of O. XXXIV, r. 5, Civil Procedure 
Code, and on November 29, 1919, a personal 
decree for asum of Rs. 997-11-4 was passed by 
a Munsif who it is found had no jurisdic- 
tion to ss such decree. On November 
21, 1922, an execution case was started by 
the decree-holder but it was ultimately 
dismissed. A further application for 
execution was made on November 19, 1925, 
before the Second Munsif's Court at Sylhet, 
the said Munsif’s Court being at this time 
presided over by a Munsif who had pecuni- 
ary jurisdiction only up to Rs. 1,000. On 
January 31, 1928, the appellant's father 
Mohammad Abru died: and on. November 
15, 1928, a petition for execution was filed 
by one of the respondents—respondent No. 
3 against Abru who was then dead and 
thereafter an execution case was started, | 

On November 27, 1928, the heirs of the 
deceased judgment-debtor Mohammad Abru 
were substituted but it is said that no 
notice of the execution case was served on 
all the heirs. The execution case was 

‘ultimately dismisséd. On July 1, 1931 the 
present execution case was launched by 
the decree-holder. . To this execution the 
judgment-debtors objected on the ground 
that it was ‘barred by the statute of limita- 
tion. The argument on this head is based 
on the contention that the previous applica- 
tion for execution, which was filed on 
November 19, 1925, having been made before 
the Second Munsif's, Court of Sylhet, the 
Court which passed decree but the pecuniary 
limits of whose jurisdiction had in the 
meantime been altered from Rs. 2,000 to 
Rs. 1,000, cannot be regarded as having 
been made inthe proper Court und there- 
fore this application cannot be availed of 
for the purposes of limitation. This con- 
tention has been overruled by the Courts 
‘below which have held that the execution 
application was not barred, ` 

This second appeal has been preferred 

‘to this Court against this order allowing 

the execntion to proceed; and it is contended 

that, having regard to the language ofs. 37 , 

‘Civil Procedure Code, the Courts below 
should have held that the application for 

‘execution of November 1925 -was an applica- 

‘tion which was not made before the proper 

. Court, because;-if is said, the Court which 

‘passed the decree has ceased to have 


149—129 & 130 


1025 
jurisdiction to execute the decree for .the 
Court which passed the decree, although ’ 
it was the Second Court of § ylhet yet at the 
time the decree was passed was presided 
over by an officer who had jurisdiction to 
entertain the suit, namely, a Munsif who 
was invested with powers to try suits up 
tothe value of Rs. 2,000. Itis contended 
that in view of the plain language of s. 37 
the Courts below were wrong in not giving 
effect to the contention of the judgment- 
debtor, The question is no doubt of some 
difficulty, and speaking for myself, Ido not 
know what view I might have taken of the 
matter if ithas been res integra. The thing 
that matters is,as has been already stated, that 
it Seems to me to be decided in one direction 
and I can se nothing which would justify me 
in deciding this in a way inconsistent with 
what has been determined by the decision 
to which I shall presently refer. 

The case which is directly in point and 
which has been cited by the learned Advoc- 
ate for the respondents is a decision of Sir 
Edward Chamier, the Ghief Justice of the 
Patna High Court, and reported in the 
case of Iswari Prasad Singh v. Farkut 
Hussain (1), There the facts were almost 
Similar to the facts of the present case., 
A decree was passed in that case-.by the 
first Munsif of Gaya who was lavésted with 
jurisdiction to try suits up to "RS" 2;000'on.¥ 
February 25, 1911. An application: for 
execution was made on June 28, 1913\"to his 
successor who was not invested with 
jurisdiction to try cases over Rs. 1,000. “A 
second application for execution was made 
to the Courton June 9, 1915. It was held 
that the first application was made to 
the proper Oourt and therefore the second . 
application was not barred by limita- 
tion. 

The learned Chief Justice, with whom 
Jwala Prasad, J., agreed, was of opinion 
that notwithstanding the provisions of the 
Civil Procedure Code it appeared that there 
had been two previous decisions of the 
Calcutta High Court in the case of 
Lutchman Fandeh v. Maddan Mohan (2) and 
Kartick Nath v. Tilukdhari Lal (3) which 
seemed to take the view that the Court 
which passed the decree does not cease 
to exist merely because some of the pro- 
perties in respect of which execution was 
intended to be levied had been transferr- 
ed to a place outside the local limits of e 
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(1) 32 Ind. Cas. 63;2 PL 

(1917) Pat. 116. . 
(2)60513;70L R 521, 
(3) 15 O 667. 


J 113; 1 P L W 689; 
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the Court which passed the decree, In 
other words it does not cease to exist 
merely because it has lost territoral jurisdic- 
tion over the immovable properties which 
formed the subject-matter of execution after 
the decree. The Chief Justice points out 


thus: 
“The District Judge has taken the view that the first 


application for execution was not made to the proper 
Gourt apparently because at the time of the application 
the presiding officer would not have had jurisdiction 
to try the suit in which the decree was passed. This 
view is untenable if the decisions in Lutehman 
Pandeh v..Maddan Mohan (2) and Kartick Nath v. 
Tilukdhdri Lal (3) are correct. The Civil -Procedure 
Code has been amended frequently since these 
degisions were pronounced and a new Code has been 
passed in place of the Code of 18 2, but the provision 
which was construed in the decisions referred to 
has never been touched nor have either of the 
decisions so far as we are aware been overruled 
though there are cases in which have been dis- 
tinguished in the Calcutta High Court. In my 
opinion, we ought to follow those two decisions, and 
if we follow them, we must hold that the first 
application for execution madeon June 22, 19:3, was 
made to the proper Court, and that the present 
application for execution which was made on June 
9, 1915, was made within time The decision to 
which we heve referred do not appear to have been 
brought to the notice of the learned. District 
Judge.” h Aki 

In effect the learned Chief Justice held 


that the Court which passed the decree 
did not cease tc exist merely because that 
pecuniary limits of its jurisdiction. were 


altered. It isarguedfor the appellant that 
the cases on which the learned Chief. 
Justice of Patna relied were cases 


which dealt with want of or absence 
of territorial, jurisdiction in the executing 
Court and notin the absence of pecuniary 
jurisdiction in the said Court. It is difficult 
to draw a distinction of this kind between 
these cases. Question has aleo been raised 
with reference to the absence of pecuniary 
jurisdiction by Sir John Wallis, Chief 
Justice of Madras, in the case of Seent 
Nadan v. Muthusamy Pillar (4) and the 
learned Chief Justice has- given cogent 
reasons for holding that ss. 37 and 38, Civil 
Procedure Code, must be yead inthe sense 
that s. 37 by the use of the words ‘include’ 
does not take away from the jurisdiction of 
the Gourt which passed the decree the 
power to execute thedecree. As the learned 
Justice points out: 

“Section 37 provides that the words ‘Oourt which 

assed a decree’ shall be deemed to include: (a) where 
the decree to be executed has been passed in the 
exercise of appellate jurisdiction the Court of first 


instance, and an argument has been based on this 
@lause. Now it may weil be that under ss. 37 and 38 


4) 53 Ind, Cas. 213; A, I R. 1920 Mad. 427: 42 M. 
821.37 M.L. J. 284; 26 M.L. T. 223; (1919) M. W. 
N. 640; 11 L. W.63. 
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the Appellate Court has no jurisdiction to execute 
its own decree, but that is not because it has no such 
jurisdiction is excluded by the use of the word 
‘“inelude’ as has been argued, but because it had no 
such jurisdiction under £ 362 of the Code of 1859, 
and it may well be questioned, having regard to the 
presumption already referred to, whether when that 
section was eliminated in re-drafting end the matter 
was dealt with in ss. 649 and 123 (now 37 and 38), 
there was any intention to confer on the Appellate 
Court jurisdiction which it had not till then 
possessed. We have, however, to deal with cl. (b), 
and where the decree-holder had a valuable right 
under the Code of 1859 to apply to the @urt which 
passed the decree at least for execution by way of 
transmission, and where the present Code provides 
expressly that a decree may be executed by the 
Court which passed it, the contension that this 
important right must be held to have been taken 
away because of the provision in s.37 that these 
words shall be deemed to ‘include’ another Court, 
appears to me to be altogether untenable. It may 
be that in some rare and exceptional instances the 
category of things ‘included’ in a definition may be held 
to be exhaustive, but ordinarily as observed in Stroud’s 
Dictionary, it is a phrase of extensive and not of 
restrictive jurisdiction, and it cannot, in my opinion, 
be used here to deprive the decree-holder of the 
important right which he had till then of applying in 
all cases in the first instance to the Court which passed 
the decree, especially having regard to the fact that 
the section itself was inserted when the (ode was 
in ‘process of re-drafting and re-arrangement, 
when, as I have already said, there ig presumption, 
against alterations by implication only.” 

Therefore it has been held on these 
authorities that the Court which had pas- 
sed the decree had power to execute the 
decree notwithstanding the provisions of 
s. 37 and we are of opinion that the Court 
which passed the decree does not 
cease to exist merely because the pe- 
cuniary jurisdiction of the said Court has. 
altered. It seems to us that the Court below 
was correct in taking the view that the 
application of 1925 was made to the proper 
Court and it was sufficient to save limit- 
ation. Another point that was argued is 
that even if that is so the application of 
1928 was not an application :n accordance 
with law ‘because it was filed against a 
dead person Mohammad Abru. The rule 
that when a suit is filed against a dead 
person it is a nulity, does not apply to 
execution proceedings. The decree was 
rightly obtained against Muaammad Abru 
and the application for execution was pre- 
sented against him at the time in igno- 
Tance of his death. The decree was a. 
good decree against Abru and as soon 
as it was brought to the notice of the 
decree-holder that Abru was dead, he made 
an application for substitution of the heirs 
of the deceased in the execution proceed-.’ 
ings. We do nòt see anything irregular in. 
the application of November 15, 192 
These two applications are in order and. | 
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there is no question that the applications 
of the decree-holder were in time. The 
Tesuit is that. this-appeal fails and must 
be dismissed. There will be -no orders ‘as 
to costs. 
M. C. Ghose, J.—I agree. 
N. Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 3065 of 1931 
@ November 30, 1933 
MALLIK AND Jack, JJ. 
HIRALAL RAY CHOUDHURY ANp 
ANOTIER—-PLAINTIFFS —A PPELLANTS 
versus 
SATYA PRIYA GHOSAL~— DEFENDANT— 
RESPONDENT 

Landlord and tenant—Lessor, obligations of —Title 
—Lessor's duty to give good title to lessee . 

The obligation of a lessor is the same as that of 
a vendor so far as regards the duty to givea good 
title is concerned, though the obligation to give 
disclosure or to furnish proof thereof maybe differ- 
ent. Jotiprosad Singh Deo v H. V. Low & Co. (4), 
applied. 

Where the defendant advertised for settlement oft 
74 bighas ofasli reformed land alleging that it ap- 
pertained to his zemindari and belonged to him, that 
the plaintiff obtained settlement by paying Rs. 1,810 
as selami and that when theland was subsequently 
measured, it was found to be only 47 bighasin area 
and that ‘outof the 47 bighas ofland 2°57 acres only 
was aslireformed land ofthe defendant's zeminduri 
and the rest was dearah land of which the defend- 
ant had not obtained even any dearah settle- 
ment : . 

- Held, that the plaintiffs were entitled 


to propor- 
tionate refund, 


O. A. from an appellate decree of the Ad-. 


ditional Sub-Judge, Bakargunge, dated 
July ' 1931. 

Messıs. Gunda Charan Sen and Radhica- 
ranjan Guha, for the Appellants. 

Mr. Rupendra Kumar Mitter, for the 
Respondent. 

Mallik, J.—This appeal arises out of 
a suit for the refund of a portion of selami 
money paid by the plaintiffs to the defen- 
dant on account of a lease of some land. 
The allegations on which the suit was 
brought were that the defendant advertised 
for settlement of 74 bighas of asli reformed 
land alleging that it appertained to his 
zamindart and belonged to him, that the 
plaintiff obtained settlement by paying 
Rs. 1600 as selamiand that when the land 
was subsequently measured it was found to 
be only 47 bighas in area and that out of 
the 47 bighas of land 2°57 acres only was 
asii reformed land of the defendant's 
zamindart and the rest was dearah land of 
which the defendant had not obtained even 
any dearah settlement. On these allega- 
tions the plaintiff asked for a decree for 
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refund of Rs. 1,200 odd out-of Rs. 1,600 paid 
as selami presumably on the ground that 
except for 2°57 acres: the defendant had no 
title to the land demised and had no right 
to settle the same with the plaintiffs, The 
defence inter alia was that the area settled 
with the plaintiffs was not 74 but 47 bighas 
and thatthe allegation that. only 2:57 acres 
appertained to the defendants zamindari 
was not true. The Court of first instance 
found that only 47 bighas had been settled 
with the plaintiffs. But inasmuch as out 
ofthese 47 bighas only 10 bighas apper- 
tained to the plaintiffs’ zamindarz as being 
asli reformed land and the rest as dearah, 
the first Court gave a decree to the plain- 
tiffs for a proportionate refund of the 
selami. On appeal this decision was 
reversed, the learned Subordinate Judge 
Holding that as the plaintiffs’ possession 
had not been in any way disturbed. and as 
in the caseofa lease there was no warranty 
of title inthe lessor, the plaintiffs were not 
entitled to any refund of the selami. 
Against this decision the plaintiffs have 
appealed to this Court. 

The main ground on which the lower 
Appellate Court reversed the decision of 
the trial Judge, namely, thatin the case of 
a lease there was no warranty of title in 
the lessor does not appear tu me to he 
tenable in the present case. The plaintiffs 
asked for proportionate refund of the... 
selami on the ground that the deféndant 
had no title to theland except in 10 bighas 
only and if they could show that the defen- 
dant had no title to the remaining 37 bighas 
they were onequitable grounds alone enti- 
tled- to proportionate refund. The obliga- 
tion of a lessor is the same as that of a 
vendor so far as regards the duty to give 
a good title though the obligation to give 
disclosure or to furnish proof thereof may 
be different; see the judgment of Rankin, 
O. J. in the case of Jotiprosad singh Deo v. 
H.V. Low & Co. (1). In the present case. 
the established fact was that the defendant 
had no title to 87 out of 47 bighas of land 
settled with the plaintiff, 

For the reasons recorded above I would 
allow. the appeal, set aside the decree of 
the lower Appellate Court and restore that- 
of the Court of. first instance with.costs to. 
the plaintiffs in proportion in the first 
Court and full costs in this Court and in. 
the lower Appellate Court. 

Jack, J.— I agree. 

N. Appeal allowed. 


(1) 128 Ind. Cas. 321; A I R1930 Cal. 561; 57 0 


1189; 34 O W N 847. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1176 of 1929 
June 16, 1933 = 
Tek CHAND, J. 
BHAN SINGH—PLAINTIFF— 
APPELLANT 
Versus 
KAKA SINGH AND ANOTHER ~ 
DREENDANTS— REBPONDENTS 

Contract Act (IX of 1872), 8 °23—Marriage 
brokerage contract—Void agreement— Agreement Te- 
maining unfulfilled —Refund of money. 

The defendant entered into a contract with the 
plaintiff for procuring a girl to be married to the 
son of the plaintiff, and for this consideration the 
plaintiff was to pay Rs, 2,009, The defendant accord- 
ingly procured a girl and obtained Re 2,000 from 
the plaintiff and date for marriage was fixed. It 
was afterwards found out that the girl was ofa lower 
caste and that she was falsely represented by the 
defendant tobe of the casteof the plaintiff : 

Held, that though the contract was void, the 
plaintiff was entitled to the refund of money, as the 
agreement remained unfulfilled. 

S. C. A. against the decree of the 
Additional District Judge, Lahore, dated 
February 7, 1929. 

Mr. Tirath Ram, for the Appellant. 

Mr. Mohammad Amin Khan, for the Res- 
pondents. : 

Judgment.—The plaintiff, a Sikh Jat of 
Kasur Tahsil, was anxious to have his son 
married. The defendants offered to pro- 
cure a Jat girl forthe boy, provided the 
` plaintiff paid them Rs. 2,000, The plaintiff 
agreed to pay the amount, and the de- 
fendants produced a girl Musammat Kako, 
who, they represented, was a Jat and relation 
of KakaSingh, defendant No. 1. The 
plaintiff paid Rs. 2,000 in cash to the de- 
fendants anda date was fixed for the mar- 
riage by chadarandazi. Before the cere- 
mony, the girl informed the plaintiff that 
she was not a Jat but was a sweeper by 
caste and that the defendants had falsely 
stated that she was a relation to Kaka 
Singh. . On this thecontemplated marriage 
did not come off, and the plaintiff prosecut- 
ed the defendants for cheating. The Ma- 
gistrate convicted the defendants and sen- 
fenced them eachto undergo rigorous im- 
prisonment for one year and to paya fine 
of Rs. 500. Out of the fine, if realized 
Rs. 750 was ordered to be paid to the 
plaintiff by way of compensation. 

Thereafter the plaintiff brought a suit 
against the defendants for refund of 
Rs. 2,000 which he alleged to have paid 
to the defendants, The Court found that 
he plaintiff had paid the defendants 
Rs. 2,000, asalleged by him, and after 
reducting Rs. 750 which had been realized 
by the plaintiff as compensation out of the 
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fine paid by ihe defendant:, passed a dec- 
ree for Rs. 1,250 against the defendants, 
On appeal the learned Additional District 
Judge dismissed the suit, holding that it 
had not been established that the girl was 
a sweeper by caste and-that, in any case, 
the plaintiff had disentitled. himself to get 
relief from the Civil Court, as his son had 
actually gone through a form of marriage 
with Musammat Kako, whohad given birth 
to a daughter from him. 

On second appeal it was contended that 
the learned Additional District Judge had 
gone against the pleadings and admissions 
of the parties, and in order to elucidate the 
matter further, this Couri, by its order, dated 
October 19, 1932, remanded the case under 
O. XLI, r. 25, for further enquiry on certain 
issues. Both parties were given full oppor- 
tunity to produce evidence on these 
issues, and the ‘trial Judge has reported 
that the girl, Musammat Kako, was a 
sweeper by. caste, that she was never mar- 
ried by chadar andazi to the plaintiff's son, 
nor did she give birth to a child from him. 
Mr. Mohammad Amin Khan fcr the res- 
pondents has attempted to chailenge these 
findings, buton going through the record, 
I find myself unable toagree with him. 
On these findings there can beno doubt 
that the judgmentof thelearned Addition- 
al District Judge was erroneous and must 
be set aside. The agreement having re- 
mained unfulfilled the plaintiff is entitled 
toa refund of the money, eventhough the 
original agreement was void under s. 3 
Contract Act: Jiwan v. Malakchand (1). 

1 accept the appeal, set aside the decree 
of the learned Additional District Judge, 
and restore that of the trial Court 
with proportionate costs in all Courts. 


v. Appeal accepted. 
(1) 53 Ind. Cas, 407; A IR 1919 Lah. 35; 113 P R 
1919; 53 P L R 1920. 


CALCUTTA HIGH COURT 
Civil Rule No. 219 of 1933 
July 3, 1933 
Jack AND NAG, Jd. 
MAFIZUDDIN MANDAL— 
PETITIONER 
VETSUS 
mi RAHIMA PE OpposrTe PARTY 
uhammadan Law—Marriage— Opti ae 
Declaration before kazi—Distrist J sena KA oe 
cise the power of kazi—Finding asto repudiation— 
Whether can be interfered with in revision 
Under Muhammadan Law to make the repudiation of 
marriage by a girl on reaching puberty effective, sh 
must make a declaration before the “kazi” on 


~ 


L 
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-udge and: get his order thereon. : If the husband 
-enies that there was any repudiation, the onus is 
on her to establish it by evidence. 

A District Judge has implied authority to exercise 
the functions of a kazi under Muhammadan Law. 
Even if it were held that the matter should have 
been dealt with by the Court of lowest jurisdiction 
in the first place, the passing of the order by the 
District Judge would not bea material irregularity 
justifying - interference under s. 115, Civil Proce- 
dure Code. Atimannessa Bibi v. Abdul Sohban (2), 
distinguished, Shoma Charan Roy v. Abdul 
Kabeer (1) @fabibar Rahaman v Saidannessa Bibi 
(3) and Fakrunnessa Begum v District Judge, 24- 
Parganas (4), referred to. 

A finding on the evidence that the marriage which 
was contracted by the girl’s paternal uncle was in 
fact repudiated by her on her attaining puberty is 
one with which the High Court will not interfere in 
revision. 

O. R. from an order of the District Judge, 
Rangpur, dated September 28, 1932. 

Messrs Abinash Chandra Ghose 
Amrita Lal Mukerji, for the Petitioner. 

Syed Nasim Ali and Syed Farhat Ali, for 
the Opposite Party. 

Order. —In this case the petitioner has 
moved against a declaration made by the 
District Judge of Rangpur that the opposite 
party. Rahima Bibi had repudiated her 
marriage with him on attaining puberty on 
the grounds: (1) That the learned District 
Judge had no jurisdiction to make sucha 
declaration inasmuch as the option of puberty 


and 


` is a civil right for which a suit should have 


been brought in a proper Court against the 
decision of which first and second appeals 
would lie. (2) From the statements of 
the opposite party herself and her witnesses 
the learned Judge ought to have concluded 
that there had been no repudiation of the 
marriage of Rahima with the petitioner 
according to the provisions of Muhammadan 
Law. 


As regards the second point the Judge 
has come toa finding on the evidence that 
the marriage which was contracted by the 
girl’s paternal uncle was in fact repudiated 
by heron her attaining puberty. This is 
a finding with which one cannot interfere 
in revision under s. 115, Civil Procedure 
Code, ors. 107, Government of India Act. 
As to the first point, admittedly the opposite 
party had the option of puberty, and under 
the Muhammadan Law, no decree was 
required to confirm it, but in order to 
impress on the act a judicial imprimatur 
an order of the Judge is necessary: vide 
Amir Ali's Muhammadan Law, Vol. 2, p. 
375. Under the Muhammadan regime the 
Judge was the kazi and the question is 
whether under the British Administration 
the District Judge has the jurisdiction of 
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the kazi, in this matter.’ It appears 
that shortly after Warren Hastings became 
Governor of Bengal, the Hast India Company 
established Civil Courts which took over the 
powers and duties of the Muhammadan 
Courts and administered Muhammadan Law: 
vide Cowan's Tagore Law lectures on 
Muhammadan Law, and under s, 4, Civil 
Procedure Code, the Civil Courts retain this 
jurisdiction in the absence of any specific 
provision to the contrary. Under Muham- 
madan Law to make the repudiation of 
marriage by ‘a girl on. reaching puberty 
effective, she must make a declaration before 
the kazior Judge and get his order thereon. 

If the husband denies that there was any 
repudiation, the onus wason her to establish 
it by evidence. The place of the applica- 
tion to the “kazi cannot be taken by a suli 
under s. 42, Specific Relief Act, for a 
declaration that the marriage has been 
repudiated, for such a declaration is at the 
discretion of the Judge, whereas under the 
Muhammadan Law the girl had an absolute 
right to repudiate the marriage on attain- 
ing puberty. But itis objected that even 
if the Civil Court hus taken over the powers 
of the kazi those powers should have been 
exercised by `a Subordinate Court and not 
by the District Judge. There is, however 
authority for the view that the District 
Judge isthe proper person to perform the 
functions of the kazi, vide the case of 
Shama Charan Roy v. Abdul Kabeer (1), 
where it is laid down that 
“the Civil Court of superior jurisdiction in the 
district is vested, generally speaking. with the 
powers exercised by the kazi under the Muham 
madan regime.” 

It- is true that in the case of Atimanessa 
Bibi v. Abdul :ohban (2), Sir Ashutosh 
Mookerjee, J., doubts whether a District 
Judge has implied authority to exercise. thé 
functions of the kazi under the Muham- 
madan Law. But this was with reference 
to wagf, and earlier authorities were not 
referred to, nor is it clear that the authority 
of Shama Charan’s case (|) has been over- 
ruled: moreover, the same learned Judge 
in the later case of Habibur Rahaman v, 
Saidannessa Bibi (3) refers to the case of 
Fakrunnessa Begum v. District Judge, 24- 
Parganas (4), as pointing out that the powers 
ofthe kazi are ordinarily exercised by the 
District Judge. Evenif it were held that 

Q)30 WN UB. 

(2) 32 Ind Cas, 21; 43 C 467; 20 O WN113; 220 
L J 577. s 

(3) 77 Ind Cas. 949; AIR 1924 Oal. 473; 510 331; 
38 OLJ 365. ee 

(4) 56 Ind. Cas, 475; A I R 1920 Cal. 129; 47 O 592; 
24.0 W N 339. TEE 
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this matter should have been dealt with 
by the Court of lowest jurisdiction in the 
first place, the passing of the order by 
the District Judge would not be a material 
irregularity justifying our interference 
under s. 115, Civil Procedure Code. We 
find that the order objected to was rightly 
passed by the District Judge and this Rule 
is therefore discharged. No order as to costs. 
N. Rule discharged. 





LAHORE HIGH COURT 
First Civil Appeal No. 501 of 1927 
June 27, 1933 
ADDISON AND AGHA HAIDAR, JJ. 
JOWAND SINGH— APPELLANT 
versus 
SAWAN SINGH AND OTHERS— 
RESPONDENTS 

Contract Act (IX of 1812), s. 21—Mistake asto 
law—Voidability of contract—Transfer of Property 
Act (IV of 182), s. 68—Applicability of—Registra- 
tion Act (XVI of 1908), s. 50—Registered docu- 
ment if can take precedence over unregistered one, 
with notice of the prior incumbrance 

A mortgagee took in his favour a mortgage with 
full knowledge of a previous but un-registered 
mortgage and got it registered. The transaction 
was effected under the belief that even if the prior 
mortgagee obtains registration of his mortgage, the 
latter mortgage would get precedence over the first 
mortgage as the latter was registered first : 

Held, that this was mistake as to law in force in 
British India; that s 21, Contract Act applied and 
that the contract was not voidable. 

Held, further, thats, 68of the Transfer of Property 
Act did not apply as the security to the mortgagee 
was lost by hisown fault and the subsequent mort- 
gage must be postponed till the period fixed for the 
first mortgage expired as it was effected with notice 
of the prior title. Bhola Nath v. Hira Mohan (1), 
distinguiehed. : 

Messrs. Hazara Singh and Harbhajan Das, 
for the Appellant. 

Mr, Muhammad Amin, foc the Respond- 
ents, 

Addison, J.—On July 26, 1922, Jowand 
Singh, son of Bhag Singh mortgaged with 
possession 79 kanals 7 marlas_ of land 
to Santa Singh, for Rs. 4,000. No interest 
was chargeable it being stipulated that 
the produce would be the only _ profit 
obtainable by the mortgagee. On May 5, 
1924, he executed a fresh mortgage of 
the same land:in -favour of the same 
Santa Singh for-Rs. 7,000. This mortgage 
could not be redeemed forl5 years. No 
interest was again chargeable. The con- 
sideration wasthe former mortgage debt 
of Rs. 4,000 while Rs. 2,000 were to be 
paid before the Sub-Registrar and the 
mortgagee was to give the mortgagor a 
bond forthe remaining sum of Rs. 1,000. 
The parties went to have this deed_ register- 
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ed, but the Sub-Registrar wasaway. They, 
therefore, went home without effecting 
registration. In the meantime Sawan Singh, 
Vir Singh, Banta Singh and Didar Singh 
sons of Hari Singh, obtained a mortgage- 
deed of the same land in their favour on 
June 19,1924. This deed was registered 
the same day. This mortgage could not 
be redeemed forthe period of 16 years. 
The consideration was Rs. 7,000, of which 
the sumof Rs. 4,000 was to Gay the 
first mortgage of Santa Singh while the 
mortgagees released other land of the 
mortgagor mortgaged with them for 
Rs. 2,200. Of the balance, Rs. 680 were 
paid before the Sub-Registrar and Rs. 120 
were for the expenses of the deed. Santa 
Singh, however, took steps to have his 
second mortgage-deed compulsorily regis- 
tered and this was doneon September 25, 
1924. The mortgagor, however, did not take 
the sum of Rs. 2,000 before the Sab- 
Registrar orthe bond for Rs. 1,000 which 
the mortgagor had to execute in his favour. 

On March 21, 1925, Sawan Singh efc., 
sued Jowand Singh and Santa Singh for 
possession of the land on the strength 
of their mortgage-deed, dated and register- 
ed June 19, 1924. This suit was dismissed 
on February 16, 1926 on the ground that 
the plaintiffs took the land on mortgage 
with full knowledge of the fact that the 
mortgagor had already executed the second 
mortgage-deed in favour of Santa Singh. 
On August 25,1926, the same plaintiffs 
brought the suit under appeal against the 
mortgagor, Jawand Singh alone for 
recovery of Rs. 5,250. In para.3 of the 
plaint it was alleged that the defendant 
at the time of the registration of the deed 
in favour of the plaintiffs did not bring to 
the notice of the plaintiffs the fact that he 
had re-mortgaged the land to Santa Singh 
fora period of 15 years, and thus induced 
the plaintiffs by fraud topay him the sum 
of Rs. 3,000. This sum is made up as 
follows: Rs. 2,200, the money due on a 
mortgage of other land together with 
Rs. 680 paid in cash and Rs. 120 expended 
on the deed. The plaintiffs accordingly 
sued for this sum of Rs. 3,000 with 
interest at 24 per cent. per annum, thereon 
amounting to Rs. 1,560, together with 
Rs. 788, the costs with which they were 
burdened in the first suit. These three 
sums total Rs. 53.8 but Rs. 98 were 
remitted and the claim limited to Rs. 5,250. 
Againin para. Goftheplaint it is said 
that the cause of action accrued to the 
plaintiffs when the sum of Rs. 3,000 was 
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paid and from the time of the defendant's 
intentionally practising fraud by con- 
cealing the factof the previous mortgage 
effected by him in favour of Santa Singh. 
The cause of action, therefore, was based 
on fraud. 9 
The defendant pleaded that there was 
trouble about the registration of the deed 
dated May 5, 1924, in favour of Santa Singh 
and that the plaintiffs approached him 
then to gnortgage the land to them for 
16 years for Rs. 7,000. At that time the 
plaintiffs had full knowledge of the un- 
registered mortgage-deed dated May 5, 1924 
in favour of Santa Singh and they took 
the mortgage in their favour knowing 
that there might be trouble if Santa Singh 
was able to get his deed registered. The 
trial Judge has held that the plaintiffs 
have failed to establish that the mortgagor 
kept the execution of the second mortgage 
in favour of Santa Singh secret and that 
infact he did’ tell them. Nevertheless 
the plaintiffs took the mortgage-deed in 
their favour with full- knowledge of the 
previous mortgage referred to as they were 
under the impression that’ their deed 
would take precedence if it was first regis- 
tered. Under this impression they risked 
the chance of litigation. | . 
- In spite of this finding the Subordinate 
. Judge, First Class, has decreed the claim 
of the plaintiffs for the sum of Rs 3,000 
together withinterest thereon amounting 
to Rs. 390 and against this decision the 
defendant has appealed. On the record 
there is no question that the finding of 
the trial Judge is correct, that the plaintiffs. 
took the mortgage in their favour, knowing 
of the second mortgage in favour of Santa 


Singh, and that they did so under 
the impression that even if Santa Singh 
was able to obtain registration of his 


deed, their deed would take precedence 
as it was first registered. In the circum- 
stances it seems to methat the plaintifis 
were not entitled to adecree. Their suit 
was based wholly on fraud and they 
have completely failed to establish fraud. 
It is laid down ins. 21, Contract Act, 
that a contract is not voidable because 
it was caused by a mistake as 
toany law in force in British India. 
The plaintiffs were under the mistaken 
impression that their mortgage would take 
effect before that of Santa Singh because 
it was first registered, but that mistake as 
to the law in force in British India does 
not make their contract voidable. A man 
cannot go back upon what he has delibera- 
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telydone merely because he alleges that 
he acted under a misapprehension of the 
law. No other general rule is possible 
without offering enormous temptations to 
fraud. The plaintiffs in the present case 
deliberately. purchased litigation and are 
not entitled to any relief. Of course their 
mortgage remains to them though they 
willnot be entitled to possession or to 
sue for redemption till the period fixed in 
Santa Singh’s mortgage has expired or the 
mortgage otherwise comes to an end. 

Had the mortgagor failed to disclose the 
existence of the prior incumbrance, then 
undoubtedly s. 68, Transfer of Property Act 
would have applied: see Bhala Nath v. Hira 
Mohan, 7 Ind. Cas 251 (1). But this is not the 
case here. It 18 clear from the wording of s. (8 
that it is applicable only to cases where the 
security is lost to the mortgagee otherwise 
than by his own fault. With these remarks, 
I would accept the appeal and dismiss the 
suit, but,in the cireumstances of the case, 
would leave the parties to their own costs 
throughout. 

Agha Haidar, J.—I agree. 

v. Appeal accepted. 

(1) 7 Ind. Cas. 251. i 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 119 of 1931 
August 11, 1933 
SUBHEDAR, A. J.C. 
KANHAYALAL PYARELAL—APPELLANT 


versus 


BHAIYALAL KISHORELAL AND ANOTHER 
— RESPONDENTS 
Evidence Act (I of 1872), s. 115—Hstoppel— 


Conditions for operation—Pleadings—Plea as to 
estoppel—Whether can be raised for the first time in 
second appeal -Adverse possession—Failure by defend- 
ant to prove assertion of hostile titlek—Acknowledgment 
by plaintiff of defendant's title—Whether debars him 
from showing that his admission was wrong. 
In order tosustain a plea of estoppel, which 1s not 
a pure question of law buta mized one of fact and 
law, there should be distinct pleadings by the de- 
fendants stating the facts on which an estoppel can 
be founded. A contention on the point of estoppel 
cannot be raised-for the first time in second appeal. 
Where the defendant has not established that prior 
to 12 years of the filing of the suit he or his predeces- 
sor in title at any time asserted a hostile title to the 
true owners in respect of the house in dispute, the 
plaintiff's acknowledgment of tbe title within 12 years 
of the filing of the suit does not debar him 
from proving that that adm{ssion of his was wrong. 
_§. 0. A. from the decree of the District 
Judge, Saugor, dated January 2x, 1931. | 
Mr. D. N. Choudhry, for the Appellant, 
Mr. S. B Gokhale, for the Respondents. 


Judgment.—One Durgaprasad, who 
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Reghoprasad ands. (2) Hazarilal, and a 
daughter Mulabaij?:Mulabai having lost her 
husband at a very early age came to reside 
with her father and “brothers, After the 
death of Durgaprasad;:Hazarilal sold his 
undivided half share in thé house to one 
Mulchand who filed a regular suit for 
partition and obtained a decree getting a 
half share in the house tothe northwest. 
The other portion of the house inclusive of 
the extreme southern portion, which isnow 
in dispute, fell to the share of Raghoprasad 
in the partition suit (Civil Suit No. 331 of 
1914). Excepting the southernmost portion, 
which is called (ghar), Raghoprasad's legal 
representatives sold the portion of the house 
allotted tohim at the partition to ihe plaint- 
iff on June 9, 1917, Ex. P-16. They again 
sold the southernmost portion, which was 
reserved under Ex. P-16, to the plaintiff 





on March 1, 1929, under Ex. P-3. The suit,- 


out of which this appeal, arises was filed 
by the plaintiffs in the trial Court on 
November 7, 1929, for possession of the por- 
tion sold to him under Ex. P-3. 

The defendants to the suit were (1) 
Kanhaiyalal Hazarilal, 2) Musammat Mula- 
bai, the daughter of Durgaprasad, and 
(3) Kanhaiyalal Pairelal. Defendants Nos. 1 
and 3 claimed the house in suit under 
defendant No. 2. The suit was resisted 
on the ground that by virtue of an oral will 
made by Durgaprasad bequeathing the 
house in dispute to Mulabai, she had be- 
come owner thereof, and in the alternative 
that.she - had acquired a title to it by 
adverse possession for more than 12 years 
before suit. The trial Court having held 
the oral will proved, dismissed the plaintiff's 
suit. On appeal by the’ plaintiff.the 
learned District Judge disagreed with the 
finding of the trial Court regarding the 
alleged oral will of Durgaprasad ‘in favour 
of Mulabai and on a very careful review of 
the evidence on record held that Mulabai’s 
original occupation of the house which 
commenced by leave and license of her 
father and brothers never became hostile 
to the true owners. The appeal was 
consequently allowed and the plaintiff's 
claim decreed with costs. Defendant No. 3 
alone has filed the present second appeal 
making the other two defendants and the 
plaintiff, respondents. Mulabaihaving died 
during the pendency of the appeal, her 
name has been struck off the record as she 
left no legal representative. - 

he appeal was argued at very “con- 
siderable length by the learned Advocate 
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for the appellant. In an attempt tosho” 
that the finding. of the lower Appellat? 
Court, that Mulabai’s occupation of the 
disputed bouse was in its origin permi- 
sive, and that after the first sale of 1917 
she centinied to occupy the house in 
dispute as a licensee of the true owners, 
viz., the legal representatives of Ragho- 
prasad, was unwarranted in law. The 
finding that Durgaprasad didnot bequeath 
the house in dispute to Mulabgiwa ot 
challenged in the course of the a@uments. ; 
Great stress was laid for the appellants 
on the kararnama, Ex. 3, D-6, which was 
executed by the plaintiff in favour of 
Mulabai on August, 17, 1918, acknowledging 
her title tothe house in dispute. 

No evidence was, however, pointed out 
to me, which was ignored by the lower 
Appellate Court, to establish that prior 
to 12 years of the filing of the present suit, 
Mulabai at any time asserted a hostile 
title to the true owners in respect of the 
house in dispute. It follows then that the 
plaintiffs acknowledgment of the title - 
within 12 years of the filing of the present. 
suit does not debar him from proving 
that that admission of his was wrong. 
It was sought to be argued that that 
admission works an estoppel against the. 


plaintiff and precludes him from chal- 
lenging Mulabai’s title. But to sustain the 
plea of estoppel, which is not a pure 


question of law but a mixed one of fact. 
and law, there should have been distinct 
pleadings by the defendants stating the 
facts on which an estoppel could be 
founded. No such pleadings are, however, 
on the record and the contention on the 
point of estoppel cannot therefore be gone 
into at this stage of the case. Practically 
the whole of the evidence bearing on the 
question of Mulabai’s possession was re- 
viewed before me by the learned Counsel 
on both sides and I have no hesitation in 
coming to the conclusion that it was rightly 
appreciated by the learned District Judge 
and that his finding that Mulabai's original 
occupation was permissive and that she 
did not acquire a title to the house in dis- 
pute by adverse possession is’not only rea- 
sonable but correct. 

The- cross-objections of “the plaintiff- 
respondent to the finding of the lower Ap- 
pellate Court that certain documents filed 
by him in support of his claim were 
suspicious, are not pressed. Th result, 
is that the appeal andthe cross-objections 
fail and are dismissed with costs. 

N. , Appeal dismissed. 
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_ .RANGOON HIGH COURT 
Civil Miscellaneous Appleation No. 86 
: of 1933 ; 
December 20, 1933. . - 
Pace, C.J. AND SEN, J. 
DAWSONS BANK, LTD.— APPLICANTS. 
versus = 


NIPPON MEUKWA KABUSHIKI 


KAISHA (JAPAN COTTON TRADING 


Mm Co.)—Oprosirz PARTIES 

Civil Proce dame Code (Act V of 1908), s. 110— 
Value of subjett-matier in appeal—How to be ascer- 
tained--Application fcr leave to appeal by defend- 
ant—Consideratione — Plaintiffs’ claim exceeding 
Rs. 10,000+Dismissal by trial Court—High Court 
passing decree for Rs. 9,182-6-3—Amount with interest 

x exceeding Rs, 10,000—Leave to appeal, if can be 
given. 

In the case of an application for appeal to the 
Privy Council, for the purpose of ascertaining the 
amount or value ‘of the subject-matter of the suit 
in the Court of first instance, it is necessary to 
ascertain the amount or value of the subject- 
matter of the suit at the date of the institution 
of the suit. Mangamma Gudiveda v. Maddi Mahala- 
kshmamma (1) and Mukhlal Singh v. Kishuni Singh; 
(2), referred to. 

When a defendant applies for leave to appeal, 
the Court is not concerned with the different con- 
siderations that might arise in a case where the 
applicant for leave to appeal to His Majesty in 
Oouncil is the plaintiff in the suit. Ram Kumar v, 
Muhammad Yakub (3) and Venkatathirisami Naidu 

y Kasthuriranga Appaswami Naidu (4), referred 
0. : 

Where the plaintiff's claim which was for a 
sum above Rs, 10,000 was dismissed in the trial 
Oourt but the High Court passed a decree for 
Rs 9,152-6-3 with interest at 6 per cent, and the 
decree of the High Court including interest up to 

-the date of decree exceeded Re, 10,000: 

Held, that the defendant should be given leave 
to appeal to the Privy Council unders 110, Civil 
Procedure Code. 

C. M. App. against the decree of High 
Court, Rangoon, dated August 21, 
1933. 


Mr. E. W. Lambert, for the Applicants. 
Mr. Anklesaria, for the- Opposite Parties. 
Page, C. J.—This is an application for 
a certificate granting leave to appeal to 
“His Majesty in Council. The applicant 
was impleaded as a defendant to a suit 
in which the amount claimed exceeded 
Rs. 10,000. For the purpose of ascertain- 
ingthe amount or value of the subject- 
matter of the suit in the Court of first 
instance it is necessary to ascertain the 
‘amount or value of the subject-matter of 
the suit at the date of the institution of the 
suit. Mangamma Gudiveda v. Maddi 
Mahalakshmamma (1) and Mukhlal Singh v. 


(1) 121 Ind. Cas. 513; A I R 1930 P O 44: 57 I A 56; 53 

M 167; Ind Rul ('930) P O 49:31 L W 292; 34 O W N 

235: 32 Bom, L R 517:510 LJ 168; 58 M L J 184; 
(1930) M W N-193; 11 P L T 698 (P O). 
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The question in dispute;4is whether the 
amountor value of the*subject-matter- in 
dispute on appeal ££tois His Majesty in 
Oouncil is Rs.;.10,0006r upwards. 
Court of first instanece the suit against the 
applicant was- dismissed ; but on appeal a 
decree was passed inter alia against the 
applicant’ for Rs. 9,182-6-3 “with interest 
thereon at 9¥per cent per annum.” An 
application has been made to Cunliffe, J., 
sitting alonein the absence of Baguley, J., 
these two learned Judges forming the 
Appellate Bench which tried the present 
appeal, for an order determining the 
meaning of the words in the decree “with 
interest thereon at 9 per cent. per annum,” 
and the learned- Judge has held that those 
words mean interest at 9 per cent per 
annum onthe whole amount claimed from 
the date of the institution of the suit up 
till the date when the sum of Rs. 5,723 
was paid into Court on June 22, 193], and 
thereafter interest at 9 per cent per annum 
onthe balance after deducting from the 
amount decreed. the sum that. had been 
paid into Court. In those circumstances 
‘the amount or value of the subject-matter 
ofthe decree of the Appellate Court from 
which an appeal is sought to His Majesty 
in Council by common consent is over 
Rs.. 10,000. i 

This is a defendants appeal, and we 
are not concerned . with the different con- 
siderations that might arise in a case 
where the applicant for leave to appeal 
to His Majesty in Council isthe plaintiff 
in the suit. Ram Kumar v. Muhammad 
Yakub (3) and Venkatathirisami Naidu 
v. Kasthuriranga Appaswami Naidu (+). 
The defendant in the present case is 
seeking to appeal from the whole decree, 


and : 

“Where the appeal is from the whole decree, and 
the decree has given an amount, including interest 
up to the date of the decree, which exceeds 
Rs. 10,000 it is clear that the matter which is in 
dispute in the appeal must exceed the sum of 
Rs. 10,000 for the question to be tried upon the 
appeal must be whether the, decree is or is not 
right, thatis to,say, whether the decree has or has 
not properly ordered payment of a sum exceeding 





- Rs. 10,000 (per Turner, L. J., delivering the decision 


of the Judicial Committee of the Privy Council in 


(2) 130 Ind. Cas.612; A I 1931 PO 22; 57 I A 
279: 10 Pat. 86: 59 M_L J444; 52 OL J 429, 32 -Rom. 
L R1576; 35 O W N 33: 33 LW 74; 12 PLT 1; 
(1931) M W N 286: Ind. Rul. (1931) P 068 (P ©). 

(3) 55 Ind. Cas 976; A I R 1920 All. 202; 42 Á 445; 
2Ù PL RA) 142;18 A LJ 445. = 

(4) 143 Ind. Cas. 139: A I R 1933 Mad. 401; 56 M 
M 886: 37 L'W 491; C4 M L J496; 1933) M W N 260; 
Ind. Rul. (1933) Mad. 280. : 
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Gooroopersad Khoénd- v. Juggutchunder (5) and 
Venkatathirisami. Naidu.v Kasthuriranga Appa- 
swami Naidu (4)""" 7. - i 

In these circumstances, inasmuch as 
the decree from which an appeal to His 
Majesty in Council is sought reversed the 
decision, sofar as the applicant was con- 
cerned, of the trial Court, it would appear 
that the conditions upon which leave to 
appeal may be granted under ‘s. 110, 
Civil Procedure Code, have been complied 
with, and a certificate granting leave to 
appeal will issue. The application for 
an order that the respondents should give 
security for certain sums in their possession 
is dismissed. 

Sen, J.—I agree. 


N. ; Application allowed. 
(5) 8MIA 166; 13 Moo P 0472;3WR 14;1 
Suth. 399; 1 Sar. 742 (P O). 


CALCUTTA HIGH COURT 
Civil Appeal No. 111 of 1932 
July 19, 1933 i 
MITTER AND HENDERSON JJ. 
SATISH CHANDRA SIRCAR AND ANOTHER 
— APPELLANTS 
versus 
HARIDAS MITRA—RESPONDENT 


Hindu Law- Succession—Right of the Crown, when 


accrues—Dayabhaga School—Stridhan— Succession—. 


Sister's son, if heir to stridhan property. 

Under Hindu Law, the Crown's right to come in 
the line of succession accrues as soon asit is shown 
that there is no one in existence who comesin the 
line ofheirs under the particular school of Hindu 
Law by which therights of the parties are governed. 
Consequently, in the absence of heirs a mere blood 
relation is not entitled to succeed in preference to 
the Orown. Collector of Masulipatam y Cavaley (1) 
a Sonet v. Himat (2), referred to. [p 1035, col. 
2, 
_ According to the Dayabhaga School of Hindu Law, 
a sister’s son is not heir to the stridhan property of 
a woman and heis not entitled to contest an ap- 
plication for letters of administration in respect of a 
will executed by the woman in respect of the 
stridhan property. . 

0. A. from original decree of the District 
Judge, Nadia, dated March 11, 1932, 

Messrs. Jagesh Chandra Roy and Gunen- 
dra Krishna Ghose, for the Appellants. 

Messrs. Bijan Kumar Mukerjee and 
Pankaj Kumar Mukerjee, for the Respond- 
ent. ‘ 

Mitter, J—This is an appeal from 
an order of the District Judge of Nadia 
granting letters’ of administration with 
the will annexed to the respondent Hari- 
das Mitra. It appears that the case 
made by the propounder -of the will is 
that a lady of the name of Thakamani 
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Dasi died on May 27, 1929, and that, 
some time before this she executed a 
will dated October 24, 1928, by which she 
bequeathed her estate to the respondent 
Haridas. The will recites that neither 
Thakamani nor. her sister-in-law, that is, 
husband’s brother’s wife, one Tarangin1, 
had any child born of their womb, and. 
that consequently both she and her hus- 
band’s brother's wife, Tarangini, took as 
their son Haridas, the prese@ respondent 
who isthe youngest son of one Jogneswar 
Mitra of the village called Eruli. It is 
stated in this will. that Jogneswar, the 
father of Haridas, was the son of the, 
uncle of Tarangini, the husband's brother’s 
wife of the testatrix, and that both of 
them brought up the respondent. It is 
stated further-in this will that at the time 
of the will the said Tarangini particularly 
requested the testatrix that she should 
give all her properties, movable and 
immovable, to the respondent. It is further 
stated that the respondent lived as a 
member of the family of the testatrix 
and attracted her affection by his simpli- 
city and good character and that he, 
Haridas, was particularly living as her 
adopted son. For these reasons the testa- 
trix made a bequest in favour of Haridas 
in respect of her movable and immovable 
properties with full rights of transfer by 
sale, gift and mortgage which Haridas 
was to enjoy in great felicity from genera- 
tion to generation. Then certain provisions : 
are made for the family worship. 

The will seems to us to be a natural 
will having regard to the circumstances 
under which the will was executed and 
having regard to the condition of the 
family of the testatrix at the time ofthe 
execution of the will. Within a few days 
of the death of the testatrix, an applica- 
tion for letters of administration with the 
will annexed was made by the respondent. 
in this appeal on June 8, 1929. This 
application was contested by two persons, 
one Satish Chandra Sarkar, who was 
objector No. 1, and who is the sister's son’s 
son of the testatrix and by objector ^o. 2, 
who is the sisters’s son's son-in-law. A 
question was raised with reference to the | 
locus standi of both these objectors to 
contest the application for letters of 
administration, and the learned District 
Judge has come to the conclusion that 
both of them had no right to contest the 
present application asthey are not in the 
line of heirs. The objector No. 2 has 
also set up a déed of gift executed four 
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. or five days before the death of the testa- 
trix in his favour inrespect of the Rana- 
ghat house. This deed of gift is said to 
be registered. We are not really concerned 
in the present appeal with the question as 
to whether the deed of gift is or is not 
a valid one, for even if letters of adminis- 
tration are granted in respect of the pro- 
perties mentioned in the will, this ‘will, 
operate on such properties as have not 
been disp@d of by the testatrix before 
her death. The District Judge after taking 
oral evidence in the case has come to the 
conclusion that the willwas duly executed 
. by the testatrix and that she had full 
testamentary capacity at the time of the 
disposition of the will. He has accord- 
ingly granted letters of administration 
with the will annexed. Against this order 
the present appeal has been brought by’ 
the two objectors and the first question 
which arises for consideration is as to 
whether they have any right to contest 
the application for grant of letters of 
administration. We are of opinion that 
Satish Chandra Sirkar who claims to be the 
sister's son’s son or sister's grandson of 
the testatrix, is not an heir tothe stridhan 
property of Thakramani. In this connexion 
reference may be made to the law in this 
behalf with regard to succession to the 
stridhan property of woman under’ the 
Bengal School of Hindu Law. Sir Gurudas 
Bannerjee in his Tagore Law Lectures 
` on the Hindu Law of marriage and Stridhan 
at p. 437, Ed. 5, states the law in this 
behalf as follows: 

“After the husband, the brother and the parents, 
the next group of heirs is that indicated in the 
following text of Brihaspati.” 

“The mother’s sister, the maternal uncle's wife, 
the paternal uncle's wife, the father’s sister, the 
mother-in law, and the wife of an elder brother, 
are pronounced similar to mothers. If they leave 
no issue of their bodies, nor son (of a rival wife) 

. nor daughter's son, nor son of those persons the 
sister's son and the rest shall take the property.” 

‘But the Bengal lawyers’ as the learned author 
points out.’ 

“While adopting this text as indicative of the 
group of“ heirs that comes next, do not, like 
Devandabhatta, accept it as declaratory of the order 
-in which those heirs succeed one after another.” 

Then the learned author quotes certain 
passages from Jimutabahan, the author 
of the Dayabhaga. The learned | author 
points out : i 

“Raghunandan, Srikrishna and Jagannatha agree 


with the author of Dayabhaga in laying down ` 


z-the same order of succession for these six heirs; 
and they refer to the same doctrine of spritual 
benefit as the basis of their conclusion On failure 
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father in-law, the husband’s elder brother, and the 
rest, according to. their nearness of Sapinda kinship.’ 

It has been sought to be contended on 
behalf of the appellant by Mr. Roy, that 
as the objector No. 1,” Satish, is a blood 
relation of testatrix, it should be held. that 
he is entitled to-succeed before the Crown 
gets the property. It isimpossible to accept 
this contention, for the Orown’sright to come 
in accrues as soon. as it is shown that there 
is no one in existence who come in the line 
of heirs under the particular School of 
Hindu Law by which the right of the 
patties are governed. Indeed, it would 
be dangerous to accept: the contention 
raised on behalf of the appellant and 
would interfere with the right of the Crown 
on failure of heirs which has already 
been crystallised in the decisions of the 
highest avthority: Collector of Masulipatam 
v. Cavaly (1), Sonet v. Himat <2). It 
appears clear, however, on these texts that 
Satish is not even in the line of the sapin- 
das of the father of the testatrix, He offers 
no oblation to the father oz Thakamani 
who is the same person as the father of 
Satish’s father’s mother Bhabatarini. It 
has been held inthis Court that daughter's 
grandson is not an heir. It seems to us 
far less would the father’s daughter’s grand- 
son be an heir under the Hindu Law. 
We are therefore clearly of opinion that 
Satish is not an heir to the Stridhan 
property of Thakamani and has no right- 
to contest the application. With regard to 
Aghore, no question of — heirship can 
possibly arise, and in these circumstances, he 
also has no right to contest the appli- 
cation. In this view it would have 
been sufficient to dismiss this appeal on this 
ground. ee 

But as the learned District Judge has 
allowed these two persons tO contest the 
application and has taken evidence in their 
presence, we have to accede to the request 
of the appellant to look into the merits of 
the case, namely, as to whether the will 
was a duly executed will of the testatrix 
and whether letters of administration should 
be granted in respect thereto. The will, 
as hasalready been stated, is the very 
natural will under the circumstances. The 
execution of the will has been sought to be 
proved by a number of witnesses who all 
attested the will as also by persons to 
whom the testatrix acknowledged the exe- 


1) 8M LA 50); 2 W R 59; 1 Suther 417; 1 Sar.® 


572 (P O). 
(29) 10391; 3I A 92;25 W R 239; 3 Sar, 603 


-of these six heirs, the succession devolves on the (PO). 
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Cution of the will. (His Lordship discuss- 
ed the evidence and held that the will was 
duly executed and concluded.) Having 
regard to all these consideration, we are of 
opinion that this appeal must fail 
and must be dismissed with costs. We 
assess the hearing fee at five gold mohurs. 

Henderson, J.—I agree. Mr. Roy laid 
great stress on the statements made in 
the deed of gift and the absence of any 
reference therein tothe will and contended 
that the proper inference to draw would 
bethat the will must have been created 
after the execution of the deed of gift. 
Whether the deed of gift is a valid document 
or not is a question whichis not relevant 
to the present appeal. But if we assume 
in favour of the appellant No. 2 that the 
deed isa valid one, I can see nothing 
inconsistant between it and the will. The 
case of the proponent is that the testatrix 
-executed the will in his favour out of her 
affection for him. The case of the appel- 
lant No. 2 is that the testatrix conveyed one 
of her properties tohim out of affection. 
It is therefore quite clear that there is a 
residue remaining to be dealt with, a 
residue which she did not wish to make over 
to the appellant, It is therefore quite clear 
that the question whether she had greater 
affection for the proponent or forthe ap- 
pellant No. 2 is a matter which throws 
no light at all on the genuineness of 
the will. Accepting the case of the 
appellants the question would be whether 
she would prefer the residue of her 
properties to go to the proponent rather 
than to appellant No. 2. Of this there can 
be no question on the evidence which was 
adduced atthe trial. In fact appellant 
No. 2is not an heir at all andthe real 
question was whether the tesiatrix be- 
queathed her properties to the proponent 
rather than that they should escheat to the 
Crown. In these circumstances there was 
clearly nothing suspicious about the will 
and there is no reason why the deed of 
gift should have contained any reference to 
it. The case really depends on the credi- 
bility of the witnesses and I entirely agree 
with my learned brother that there is 
nothing in the case which would justify 
us in differing from the learned District 
Judge. 

N. Appeal dismissed. 
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RANGOON HIGH COURT 
Insolvency Case No. 86 of 1933 
June 2, 1933 
; SEN, J. 
In the matter of S. A. R. M. CHETTYAR 
Firm 

Presidency Towns Insolvency Act (III of 1909), ss. 9 
(g), 13—Order of adjudication against firm for acts 
committed by agent—Duty of Court—Agent's acts, if 
can be deemed to be those of principal—Mere allegation 
as to notice of suspension—Sufficiency of — Evidence 
of acts of insolvency not mentionedn petition— 
Whether can be adduced— Annulment of adjudication. 
order obtained at instance of creditor—Official As- 
signee, whether entitled to commission. 

The mere fact of a person being an agent of a 
firm cannot in law entitle him to allow a creditor to 
obtain an order of adjudication because he, the agent 
purports to commit an act of insolvency within the 
meaning of s. 9, Presidency Towns Insolvency Act. 
It is incumbent on the Court to require proof from 
the adjudicating creditor that tha agent who is 
alleged to have committed the act of insolvency was 
expressly or impliedly authorised to-do so or that the 
ordinary course ofthe business that he carried on 
for his principal, or thatthe nature of such business, 
was sutticient to justify the Court holding that the. 
agent’s acts should be considered, in the circum- 
stances, to be the acts of his principal. This is 
especially so in the case of an actof insolvency under 
cl. (g), 8. 9 [p. 1041, col. 2.] 

A creditor has not only to put forward in his. 
petition a specific act of insolvency as contained in s. 9 
of the Act, but he has also to prove thatan act of 
insolvency has actually been committed. The credi- 
tor's petition also according to 8. 13, Presidency 
Towns Insolvency Act, must be verified by an. 
affidavit or affidavits of some personon his behalf 
having knowledge of the facts. After an order of 
adjudicationhas been made on specific acts of in- 
solvency contained in affidavits filed in support of 
the creditor's petition, the Oourt is not empowered 
to allow evidence to be given of acts of suspension 
of payment other than those contained in the petition 
and the affidavits filed. Hx parte Coates; In re, Skelton 
(1), referred to, |p. 1039, col 1.) 

Where a banking firm closes its doors and gives- 
notice to its creditors that it is not going to make 
any further payments to its customers, this can be 
said to amount toan act of insolvency amounting to 
suspension of payment. But where a banker tells 
his customers, “lam unable to meet your demands 
owing to the peculiar circumstances, viz, that you are 
all demanding instant payment of your dues, but. 
give me time to satisfy you that I am perfectly 
solvent,” that cannot amount to a suspension of 
payment. Kasturchand Rai Bahadur v. Dhanpat 
Singh Bahadur (4) and Abdul Satiar v. V. B. A R. 
M. Chettiar Firm (5), referred to [pè 1041, co's 1] 

In a case where an adjudication order obtained by 
a creditor is annulled, the Official Assignee is entitled 
toacommission, though he is entitled to demand , 
from the adjudicating creditor all the out of pocket. 
expénses he may have incurred. [p. 1042, col. 1] 

Messrs. Cowasjee and N. N. Sen, for the 
Debtors. 

Messrs. Burjorjee and Hormasjee, for 


the Adjudicating Creditor. 


Judgment.—This is an application by 
the firm of S. A. R. M. to set aside the order- 
of adjudication passed by me on April 1, 


A 


x 
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1933. The firm was adjudged insolvent on 
a petition filed by the firm of Sooniram 
Ramniranjandass supported by two 
affidavits. The ground on which the 
Chettyar firm now seeks to have the order 
of adjudication set aside is that the Court 
ought not to have adjudged them insol- 
vent, the- reason being that the act of 
insolvency alleged against the Chettyar 
Firm, viz., that it had given notice to the 
petitioning .ereditor, Sovniram Ramniran- 
jandass, t it had suspended payment, 
was not true in fact, and that the notice of 
suspension of payment alleged in the peti- 
tion and affidavits was not sufficient in law to 
obtain an order of adjudication. This order 
of adjudication was made in Chambers and 
ex parte on the assumption that the facts 
appearing in the affidavits verifying the 
Petition were true and in the belief that 
the notice to the petitioning creditor by the 
debtors that they had suspended payment 
of their debts, sufficiently complied with the 
provisions of s. 9, cl. (g), Presidency Towns 
Insolvency Act. 
I indicated to learned Counsel appearing 
in the case that I would not accept or 
consider evidence offacts relating to the 
solvency or otherwise of this firm, except in 
so far as it might influence my finding as to 
whether ‘there was an actual suspension 
of payment on the date set out in the 
affidavits and that I was prepared only 
to consider evidence of the surrounding 
Circumstances relating: to the conduct of 
business by the firm for the purpose of 
determining whether such circumstances 
along with the statements contained in the 
petition and affidavits constitute a suspen- 
sion of payment of their debts by the 
Chettyar firm asset outin the’ affidavits 
filed by the petitioning creditor. I also 
made it clear to Counsel that I was not con- 
cerned as to what happened or took place 
between the insolvent firm and their 
` creditors after the date on which the notice 
of suspension of payment was alleged to 
have been made. My reason for setting 
this out is that on the record there appear a 
number of affidavits filed by both side and I 
had made it perfectly clear to the Advocates 
that I was going to admitin evidence 
only such affidavits as conformed to 
the evidence which I haveindicated above. 
On this being done Mr. Cowasjee for the 
S8. A. R. M. Chettyar firm tendered the 
following affidavit: Affidavit of Shunmu- 


gam Pillai; affidavit of Angappa Chettyar;- 


affidavit of Ramasamy Chetty ar; affidavit of 
_V.V. R. Subramaniam Chettyar; and 
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‘affidavit of A. K. R. P. L. A. ‘Somasunda- 


ram Chettyar, The reception of the 
affidavit of Shunmugam Pillai was objected 
to by Mr. Burjorjee on behalf of the adjudi- 


cating creditor, on the ground that this. 


deponent was not present for cross-examina- 
tion, and that he had asked that he should 
be tendered’ for cross-examination. Iruled 
that this affidavit should not be read in 
this case as Mr. Cowasjee admitted that 
Shunmugam Pillai had left tha jurisdiction 
of this Court and was not available for 
cross-examination. As regards the affi- 
davits of V. S. A. R. Sathappa Chettyar and 
V. V. R. Subramanian Chettyar, which were 
tendered and marked as exhibits, it was 
agreed that they should not be read as 
evidence inthis case as the deponents had 
gone out of Rangoon and were not available 
for cross-examination. All other affidavits 
which are filed in the record of this case 


were not treated as evidence or considered 


by me in the case. 

On behalf of the S.A. R.M. Chettyar firm, 
evidence has been led to show that no notice 
as sworn toin the affidavits verifying the 
petition of Sooniram was ever given by the 
agent of the 5. A. R. M. firm orthat any 
other person of the firm was authorized to 
give such notice. Considerable amount of 
evidence has also been led toshow that on 
March 31, the S; A. R. M. Firm were carry- 
ing on their normal and usual business up 
to 2 or 2-30 P. m., and that it was in conse- 
quence of a sudden rush of creditors 
demanding immediate payment of their 
moneys that the firm’s agent, one Angappa 
Chettyar, was compelled to inform these 
creditors that it was not possible for the 
firm to immediately pay each and every 
creditor the amount due to him, and -that 
the Chettyar firm was in asolvent condition 
and would meet its liabilities in the usual 
course of business, and that the creditors 
could satisfy themselves as to their solvency . 
by an inspection of their books of account 
and that the Chettyar firm ss prepared to 
make out a statement showing the excess of 
its assets over its liabilities and that this 
excess was estimated by the agent, Angappa 
Chettyar, to be something in the neighbour- 
hood of 20 lacs of rupees. 

For the adjudicating creditor evidence 
has been led to show that there was no rush 
of any kind .on the Chettyar Firm by its 
creditors and that there was never any such 
representation made by Angappa Chettyar 
to the creditors, nor was there any offer by 
them to allowan inspection of the books of 
account of the Chettyar firm or to submit a 
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report on their assets and. liabilities. The 
evidence in’ fact went further and witnesses 
asserted that they made demands for pay- 
went of their debts to, the Chettyar firm and 
that they were told that those demands could 
not be met and that the Chettyar firm had 
stopped’ payment. This is roughly the 
general character of the evidence that has 
been led in the case. Ishall.now take up 
the legal aspect raised by the Chettyar firm, 
viz., whether the petition and affidavits filed 
in support thereof are a sufficient compliance 
with the express terms of s. 9(g), Presi- 
dency Towns Insolvency Act, which runs as 
follows: A 
“A debtor commitsan act of insolvency... . if 
be gives notice tu an} ci hiscreditors tat he has 
suspended or that he is about to suspend, payment of 
his debts; n 

To thissection there is an explanation 
added as follows: 

“For the purposes of this section, the act of an agent 
may bethe act of the principal, even _ though the 
agent has no specific authority to commit the act.” 

The learned Advocate for the adjudicating 
creditors admits that the notice of suspen- 
sion of payment which was given to 
‘Sooniram,a partner of the adjudicating 
creditor, firm, and to Rait hand, both of whom 
filed affidavits in support of the petition for 
adj.dication, was not given by the debtor 
or his recognized agent. (By “recognized 
agent” I mean the Ohettyar agent who held 
the power-of-attorney and carried on the 
business of the Chettyar firm). The 
aftidavits are clear that the notice was given 
in the case of Sooniram by the head 
assistant of the firm, one Murgesan Chettyar, 
and in the case of Chand Rai, bya clerk 
Anamalai. 


As regards the notice given by this 
clerk, Anamalai, in the course of the 
hearing Mr. Burjorjee for the adjudicating 
creditor admitted that he could not sustain 
an order of adjudication merely on this 
notice, as he was constrained to admit 
that the acts of this clerk, Anamalai could 
not be construed to be the act’ of the 
principals within the meaning of the 
explanation to s. 9 He, however, con- 
tended that the notice given by. the head 
assistant Murgesan, sufficiently complied 
with the explanation, viz., that Murgesan 
should for the purposes of this section, 
be considered to have been authorized to 
give ‘this notice and his doing so was to 
be deemed as the act of the principals. 
It is in evidence that the agent of the 
Chettyar Firm was, till about a month 
before the order of adjudication, one 
Ramasamy Chettyar, and it is also proved 
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that Angappa Chettyar, who was a former 
agent of this firm, bad came to Rangoon , 
under orders from his principal, to take 
over charge from Ramasamy. Whether he 
had taken over charge or not is not clear 
from the evidence. But this fact is im- 
material for the purposes of this case. 
There is sufficient evidence to show that 
Angappa Chettyar did, in accordance with 
his principal’s orders, come to. Rangoon: 
and interest himself in the business of 
the firm. As to whether he@had given 
Ramasamy Chettyar a complete discharge 
from his agency and taken over all the 
responsibilities, 3. e., outstandings and the 
assets of the firm from Ramasamy Chettyar, 
has not been clearly established. In any 
event it is quite clear that either Rama- 
samy or Angappa held the position of 
agent, or it may even be that they were 
both carrying on the duties of agent of 
this firm. 

As regards Murgesan, the evidence is 
that he was a mere clerk or assistant of 
the firm on asmall salary, his duties being 
the receiving and paying out of moneys, 
It is also established in evidence that this 
gentleman had no power to make loans 
or to give overdraft to customers of the 
firm without the express authority and 
permission of the agent of the firm. Mr. 
Burjorjee contends that the fact that the 
agent Ramasamy had left Rangoon about 
11-80 a. m. on the 31st and had gone to 
the Prome District, leaving the business 


in the charge of Murgesar, is sufficient ` 


indication and sufficient foundation, for a 
presumption to be drawn that he had 
impliedly authorized Murgesan to act 
as an agent of the firm and that, there- 
fore, if the. Court believes that Murgesan 
did give Sooniram- notice of suspension 
of payment, there should be no legal bar 
to an order of adjudication being passed 
against the firm on the ground that this 
notice did not sufficiently comply with 
the provisions of cl. (g) of s. 9, which 
makes it imperative that the notice should 
be given by the debtor as controlled by 
the explanation. I may say at once that 
I am unable to accede to any such con- 
tention. To my mind it is perfectly clear 
from the evidence that Murgesan was 
only a clerk and as such hed no authority 
either express or implied to act as agent, 
far less to do acts such as giving notice 
of suspension of payment on behalf of the 
principals of the firm. f 
Mr. Burjorjee next contends that. even 
if the Court does not consider the notice 
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given by Murgesan as sufficient notice 
in law, the Court should lock into the 
conduct of the insolvents on the date that 
the notice of suspension of payment was 
given, i. e., the March 31, and the evidence 
shows that Angappa, the agent, did give 
notice to the creditors of suspension of 
payment and that this notice was sufficient, 
to uphold the order of adjudication made 
in the casa. His further contention is 
that all thak is necessary for an adjudicat- 
ing creditor to set out in his petition is 
that the debtor has given notice of suspen- 
sion of payment and that this fact alone 
is sufficient to support an order of ad- 
judiecation. With this contention I am not 
inclined to agree. The creditor has not 
only to put forward in his petition a 
specific act of insolvency as contained in 
s. 9 of the Act, but he has also to prove 
that an act of insolvency has actually been 
committed. The creditor’s petition also, 
according to 8. 
Insolvency Act, must be veritied by an 
affidavit or affidavits of some person on 
his behalf having knowledge of the 
facts. l 
Looking at the petition and the aff- 
davits it is abundantly clear that the 
creditor's petition as verified by the two 
affidavits filed in support thereof contains 
a distinct statement as to the act of 
insolvency alleged to have been committed 
by the.Chettyar firm, viz., notice of suspen- 
_ sion of payment given by the head.assistant 
and clerk. Mr. Burjorjee for the petitioner 
creditor next urged that in any event it 
would be incumbent on the Oourt to 
allow him to lead evidence of acts of 
suspension of payment other than contained 
in his affidavit andthat thisCourt, under 
the. provisions of s. 9u, cl. (4), Insolvency 
Act, could at any timeamend any written 
process or proceeding under the 
Act upon such terms, if any, as the Court 
‘thought fit to impose. The (.ourt, under 
s. 90, Insolvency Act, having the like 
powers and following the like procedure 
as it has and follows in the exercise of 
its ordinary original civil jurisdiction. I 
have carefully-considered this contention 
and I hold that after an arder of ad- 
judication has been made on specific acts 
of insolvency contained in affidavits filed 
in support of the creditor's petition, the 
Court is not. empowered to allow evi- 
dence to be given of acts of suspension 
of' payment other than those contained 
in the petition and the affidavits filed. 
In this connection reference has been 
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made to the case of Ex parte. Coates: In re 
Skelton (1). In that .case which in certain 
aspects is similar to the one. now under. 
consideration, an application was made to 
amend the petition filed by the adjudicat: 
ing creditor after the Court had held 
that the act of insolvency alleged in the 
adjudicating. creditor's petition did not 
comply with the provisions of the insolvency 
law inasmuch as in that case the creditor 
had omitted to add in his petition that 
the act of insolvency committed by the 
debtor, viz., that he had departed from 
his ‘dwelling house or otherwise absented 
himself, “was with intent to defeat or 
delay his creditors.” The learned Judge 
who tried that case held that after an 
order of adjudication had been made upon 
a petition filed, it ceased to be a “pro- 
ceeding” within the meaning of r. 208 
Bankruptcy Act, (which corresponds to 
s. 90, cl. 4, Presidency Towns Insolvency 
Act) and no amendment could beallowed. 
I was content to follow this case, and 
refused to allow any amendment of the 
petition at this stage. In this case of 
Ex parte Coates: In re Skeleton (1), the 
learned Chief Justice remarked in his 
judgment (at p. 950) : 

‘The law says that if a creditor will allege in 
his petition that the debtor, being a trader has 
with intent to defeat or delay his creditors, de- 
parted from his dwelling house, if the creditor will 
allege the fact, and give evidence in support of it, then. 
the debtor is liable to be adjudicated a bankrupt, 


That is the law, and I must follow it; and I have- 
no right to go into other circumstances.” 


Similary in this case, if the creditor 
in his petition alleges a particular act of 
insolvency, viz., that the debtor has sus- 
pended payment, and he clarifies what he 
means by the suspension of payment by 
stating in the affidavit in support of his. 
petition that the head assistant of the 
firm gave him this notice, the Court is 
constrained to look only at this statment 
and has no right to go into other cir-- 
cumstances. The creditor, at his own risk, 
has failed to conform to the law as laid 
down in the Act and has chosen to present 
to the Court an imperfect petition, i. e., 
a petition which is not sufficient in law 
to entitle him to obtain an order of ad- | 
judication, and he cannot after an adjudica- 
tion order had been made thereon and ` 
when the order of adjudication is being 
sought to be set aside, ask the Court to- 
consider other circumstances and other 
similar acts of insolvency outside his, 


(1) (1877) 5 Ch _D 979; 37 L T 43; 25 W R 800. 
*Page of (1877) 5 Ch, D.—[Ed.] 
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original petition and affidavits, The reason 
for this .has also been pointed ‘out by 


Bacon, O. J., in the same case when he 
says: te ea: ame i 
. “There is in the Bankrupt law a certain savouring 


of criminality, and as in criminal proceedings, no 
evidence of general moral delinquency on the -part 
of the person charged can be admitted against him, 
so here the bankrupt may possibly be largely 
indebted, but I cannot go into the merits of the 
case.” 

- This authority has been followed and 
has not.been questioned as far as I have 
been able to ascertain in any Court either 
in England or in India. In this view of 
the law, .apart from any other considera- 
tions‘and apart from the other evidence 
“the I hold that the order of 
adjudication made on Sooniram Ram- 
niranjandas’s petition was made on in- 
sufficient grounds for the notice of sus- 
pension of. payment was not a notice given 
by*the debtor within the meaning ofs. 9 


“(g), of the explanation and it must, there- 


` 


fore, be set aside on the ground that 
the debtor ought not to have been adjudged 


jnsolvent. 
x 


But, as Ihave allowed evidence to be 
led.to show that the agent, Angappa, 
gave notice of suspension of payment, I 
shall discuss this evidence. For the ad- 
judicating creditor witnesses have come 
forward to state that they went to the 
Chettyar Firm inthe morning of March 31, 
and that they weretold by the agent, and 
sin some instances by the assistants of the 
‘firm that their demands could not be met 
and that the firm had stopped payment. 
.Lhavé considered this evidence carefully 
‘and I am satisfied that this ‘evidence 
cannot be relied upon. (After discussing 
the evidence his Lordship concluded). In my 
opinion it appears that most of the wit- 
‘nesses who have come forward to give 
evidence on. behalf of the adjudicating 
creditor are speaking to presentation of 
cheques by them not on March 31, but 


-.drawn by them in most cases subsequent 


É .vaþoul, 2 or 2-30 P. m. 


to- the date of the order of adjudication, -Į 
am satisfied from the evidence. adduted on 
behalf. of the Chettyar firm that*there-was 
a rush ‘of creditors:. on rae p j 
an 


firm’s agent did inforin these 





Chettyar's 


creditors that ifthey insisted 6n-“all being “> were anxious to'go on doing business and 


paid at once, it was impossible’ for him 
to doso and that he asked them not be 
impatient, saying that he was willing to: 
allow them to.look into his ‘accounts and 
to satisfy them after gtétement: prepared 
that Heinsolvent ` cir- 












the firm was notin! 


a“ 
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cumstances and if allowed to carry on ; 
business in the usual way, they would 
have met the -demands of all the creditors.’ | 
For the adjudicating creditor it is urged 
that the statements made by Angappa 
Chettyar are to be construed to amount 
to an act of suspension of payment. I 
am unable to put any such construction _ 
on his statements. I have considered the 
authorities- cited to show what is really 
meant by suspension of paym sufficien 
to constitute an act of insolvency. There : 
is, however, a Bench ruling of this Court, 
M.S. M. M. Chettyar Firm v. P. Dorai- 
swami Moodaliar (2), in which the. learned ., 
Chief Justice (at p. 102*), refers to the- 
observations of Lord Halsbury in Clough 
v. Samuel (3), at p. 445f which runs as. 
follows: i 
“I think hehad no intention of giving notice that 
he intended to suspend payment, either in express’ 
words or in anything he said, from which an 
ordinary businees ` man would infer tbat what - 
Spyer said on his behalf, or what he said himself, . 
was a notice of intention to suspend payment of his 
debts. I dare saya business man would infer that 
he was likely to do it, or perhaps that he was 
likely even to become bankrupt, but he could’ ‘infer 
that from the circumstances and not from anything - 
said by either Spyer or Reis.” 
In the samecase [Clough v. Samuel .3)], 
Lord Robertson observed (at p. 448 t) `- 
“The suspension of payment of his debts is a 
specific and deliberate (in the sense of intentional) 
act of the debtor, and the suspension, actual’ or 
intimated, must apply to all the creditors. It is 
something -different from and over and above in- 
ability to pay. It is one of the several courses 
among which a debtor may elect when he- finds , 
himself insolvent. A man faced by a balancé sheet 
which means certain and speedy ruin may ‘trý; to 
arrange with his more préssing ceditors, zor; hê 
may put of the evil day aad stagger_on;‘leaving 
the stoppage of his career to be brought ‘about-by 
the action of others. Hither of those courses is | 
different from suspending payment of his debts.’ It 
is, of course, entirely consistent with this view that 
the question whether notice of suspension has been 
given must depend on the import of what was said 
or written is relied on as notice.” a8 
In the present case the highest that can - 
be urged as to meaning of thé language 


used by Angappa Chettyar or his clerks 


on March 34, when addressing the crowd 
of creditors who had come tothe firm 
demanding payment was their inability 
to pay them all at once on that day. The 
told their creditors that 
they did not wish to stop business, but 


(2) 143 Ind, Oas. 775; AIR 1933 Rang. 41; 11R 96; 
Ind. Rul. (1933) Rang. 73. l 

(3: 490%) A O 442; 74 L J K B918; 93 LT 491; . 
21T LR 702; 12 Manson 347; 54 W R 144. ` i 
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to meet the demands of their creditors thatthe firm had suspended . payment 
and only wanted the creditors to be less within the meaning of s. 9, Presidency, 
impatient and not to be frightened and Towns Insolvency Act. I-have -already 
the assertion that their assets. were more held that the debtors had not committed 
than sufficient to meet their -liabilities an act of insolvency by reason.. of the 
necessarily negatives any interpretation alleged notice of suspension of payment 
that the language used either expressly or said to have been given by Murgesan 
impliedly amounted to- notice of suspen- Chettyai, acting as the duly authorized 
sion of payment. This coupled with the agent of the firm. In this connecion I 
fact ofghe prompt action taken by the should like to refer to a case-of this Court 
Chettyal Firm in coming to this Court reported as Abdul Sattar v V. BA. R. M. 
and asking that the order of adjudication Chettyar Firm (5), (at p. 217*)where, follow- 
be annulled, is sufficient proof that this ing he case of Kastur Chand Rai -Bahadur 
non-payment on March 31, of the demands v. Dhanpat Singh Bahadur (4), the*Qhief 


of several-creditors who had assembled in Justice says (at p. 217%) 


the firm was not a notice given by the firm 
to their creditors suspending payment. It 
has been urged that a banking firm, the 
moment it dishonours a cheque, .sus- 
pends payment. I can quite understand 
that when a banking firm closes its doors 


“ft isa fundamental principle of insolvency law 
that a person is not to be adjudicated insolvent except 
for an act of ‘insolvency which he has per- 
sonally committed or which has- been com- 
mitted by his ,agent under such circumstances 
that it must be taken that the act of insolvency by 
the agent has been expressly. or impliedly authorised 
by the principal against whom an order of adjudica- 


and gives notice to its creditors that it tion is sought.” r 

. is not going to.make any further pay- ` The fàctsin that case were much stronger 
ments to its customers, this can be said to because there a partner was seeking to 

amount to an act of insolvency amounting havean order of adjudication made on 

to suspension of payment. But where a the firm set aside, the ordér of adjudication 

banker tells his customers, having been obtained in consequence of a 


“1 am unable to meet your demands owing to the letter ‘written by anothé partner. stating 
d payment. This 


peculiar circumstances, viz, that you are “all dè- : i 
manding instant payment of your dues; but give me that the firm had suspende 


time to satisfy you that Lam’ perfectly solvent,”. case, ` Adul Sattar's case (5), is also a 
that cannot amount to a suspension of Bench decision of this Oourt, and I am in 
payment. In the case of Kastur Chand complete agreement with the principles 


Rai Bahadur v. Dhanpat Singh Bahadur therein enunciated, and the facts elicited. 
(4), which was.cited to support the conten- from the witnesses; and the admissions 
tion that a clerk or an agent of a.firm made by the learned Counsel for the adjudi- 
must be deemed to be a person duly au- cating creditor, make it abundantly clear 
‘thorized by the principal to carry on that no act of iàsolvency his been commit- 
- business. and in the carrying on of the ted. Asit is a common practice in -these 
business, to commit an act of insolvency Courts to obtain orders of adjadication 
sufficient to bind his: principal, 1 find agains Chettyar Firms for acts com nitted 
(at p. 33*) in the judgment of Lord by their agents, I, desire to make it clear 
Hobhouse, this sentence: 5 that the mere fact of a person being an 

“After the 6th the banking business in Oalcutta agent of aChettyarFirm cannot in een 
was stopped. But under the Indian Statute that is entitle him to allow a créditer to- obtain 


Pn he sia that can be saidorread 22 order of adjudication bécause he, the 
into thé evidence of Angappa Chettyar agent, A Bg nee an. act of insol- 
or his clerks and assistants is that at vency: within the meaning of s. 9, because 
9-30 r; m. the banking business of the 


if, this were the case, “if would be a most 
= in : dangerous,situation, as any Chettyar Firn 

Cheltyar Firm had stopped so far as they , daugerous.situation, as Heityar Firm 
Bah to make any payments to any-. Cêriying on red in Hangoon by agents 
individual creditor, and told them that (the principals Bane absent and hardly 
they would do so after they had- realized ,©Ver- 900m8 ee ee tees have their 
{heir outstandings and made collections, ? business stopped and an order of adjudica- 
I therefore hold that on the evidence-it tion obtained. merely because the petitioner 
has not been proved that the S. A. R.M. alleges that the agent has committed an 
Firm's agent or any person sufficiently au- act of insolvéncy. or ene bent on thé 
diarie did give) ang noice a ang creditor Couri, equa prot from the adja 

het 0204 Saba er eer (E O): 915: Ind. Rul (1932)Rang. 157. 
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ing creditor that the agent who is alleged 
to have committed the act of insolvency 
was expressly or impliedly authorised to do 
so or that the ordinary course of the business 
that he carried on for his principal, or that 
the nature of such business, was sufficient 
to justify the Court holding that the agent's 
acis should be considered, in the circum- 
stances, to be the acts of his principal. 
This is especially so in the case of an act 
of insolvency under cl. (g), s. 9. To my 
mind it-seems difficult to imagine that 
the principals of any firm could or would 
ever authorise their agents to commit an 
act of insolvency by giving notice to their 
ereditors of suspension of payment. 

My attention was drawn by learned Coun- 
sel for the Chettyar Firm that in most 
cases of;adjudication of Chettyar firms, the 
principalsdid not think it necessary to 
come. to-this Court to set aside orders of 
adjudication, because the firms were so 
. hopelessly bankrupt. In this case, how- 
ever,the 8. A. R. M. firm has taken prompt 
. steps to‘have the order of adjudication set 
aside: and for the reasons stated above I 
set aside the order of adjudication with 
costs. I: -direct the Official Assignee to 
hand over all the assets and books and 
everything else that he has taken possession 
of from the firm, to Angappa Chettyar. I 
have heard advocates on the question, of 
what costs should be awarded in this case. 
There isno doubt that the preparation of 
this case must have entailed considerable 
labour. In the circumstances I order that 

Advocate’s fees should be 80 gold mohurs 

for the first day's hearing, and 10 gold 

mohurs for each subsequent effective hear- 
ing. I certify for two Counsel. Mr. 

Cowasjee, on behalf of the Official Assignee, 

is instructed to ask the Court for directions 

as to whether he is entitled to a commis- 
sion in’ view of the adjudication order 
being annulled. I find nothing in the 

Act or the rules which indicate that the 

Official Assignee is entitled to a commission 

in a case of this kind. He is certainly en- 

titled to demand from the adjudicating 
creditor all the out of pocket expenses he 

may have incurred. 2 i 


N. ; Order accordingly. - 
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RANGOON HIGH COURT 
Letters Patent Appeal No. 2 of 1933 
June 20, 1933 
Pace, C.J. AND Das, J. 

U BA THIT - APPELLANT 
versus 

L. O. T. R.M. RAMAN CHETTYAR— 

RESPONDENT 

Civil Procedure Code (Act V of 19084, 0. XL, r, 1— 
Receiver appointed to collect rents—Lessee paying 
rent to mortgagee of. judgment-debtor—fppeiver, if 
entitled to follow rent in the hands of the mortgagee. 

Where a lessee pays the rent to the mortgagee 
of the landlord judgment-debtor or his agent, a 
Receiver appointed in execution with authority to 
recover the rent, is entitled to follow this rent in 
the hands of the lessee either on the footing that 
it was rent had and received to the use of the Re- 
ceiver of the estate or as being held by the mort- 
gagee in trust for the estate. 

L.P. A. against the decree of the High 
Court, Rangoon, dated March 2, 1933. 

Mr. E. Hay, for the Appeliant. 

Mr. Clark, for the Respondent. 

Page, C. J.—This appeal must be al- 
lowed. The facts upon which the deci- 
sion of the Court of second appeal 
and this Court depend are quite simple. 
The husband of Seethama had obtained 
a loan of more than Rs. 60,000 on mortgage 
from the respondent. Seethama’s husband 
died, leaving as part of his estate a con- 
siderable amount of paddy land. It ap-. 
pears that a money decree was obtained 
against the estate of Seethama’s husband, 
and in execution of that decree a Receiver 
was appointed with authority, inter alia, 
to collect the rents due tothe estate. He 
went to the locale, and found among the 
persons in possession of the land one 
Narayana. There is no doubt that Naraya- 
na claimed to be in possession as a tenant, 
and it is common ground that there were 
some 525 baskets of paddy with which 
Tent was to be paid. . 

Now both the trial Court and the Court 
of first appeal have held as a fact that . 
Narayana was in possession of this land 
as the tenant òf Seethama who represented 
the estate. It followed, therefore, that the 
Receiver was entitled to recover this rent 
from Narayana. Now, for the purpose of 
disposing of the second appeal in this case 
it must be taken that Narayana was a 
tenant under a lease from Seethama,. be- 
cause there was evidence to support such 
a finding, if it was accepted. Both the trial 
Court and Court of first appeal have accepted 
the evidence adduced on behalf of the plaint- 
iff upon this issue, and this finding cannot. 
be disturbed in second appeal. 

Now, the Chettyar had an agent of the 
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District called Suppaya, and the effect of 
the evidence is that the lease granted by 
Seethama to Narayana was handed over 
to Suppaya who had been acting in the 
capacity of an agent for Seethama. The 
case for the respondent was that he was en- 
titled to possession of 
Seethama had given him possession with 
a view to obtaining out of the profits of 
the land re-payment, pro tanto. of the mort 
gage debt. gnd that he bad granted a lease 
of the lana to Narayana. If that was so 
it is difficult to understand why Suppaya 
in this matter should be acting not on 
behalf of the Chettyar, but as the agent 
of Seethama. In my opinion, although it 
is unnecessary for the purpose of this case 
that there should be a finding one way or 
the other on the matter, it appears that 
what happened was that Narayana, who» 
was the tenant of Seethama, was invited 
by Suppaya on behalf of the Chettyar 
to pay the rent due under the lease not to 
Seethama, the landlord, but to the Chettyar, 
who would allocate the proceeds towards 
reducing the mortgage debt Be that as 
it may, itis common ground that the 525 
baskets.of paddy were handed over tothe 
Chettyar or his: agent as being and re- 
presenting the rent due in respect of. the 
land of which Narayana was the te- 
nant of Seethama. In- my 
in such circumstances the Receiver, 
who had authority from the Court to re- 
cover the rent was entitled to follow this 
rent in the hands of the Chettyar, and to 
recover the paddy either upon the footing 
that it was rent had and received to’ the 
use of the Receiver of the estate, or as 
being held by the Chettyar in the circums- 
tances in trust for the estate. 

Jt is unnecessary in this case, in my 
opinion, to enter into an elaborate discus- 
sion of the doctrine upon which either of 
_ these causes of action is founded. It is 

enough to say that, in my opinion, ‘the 
plaintiff was entitled in this case to receive 
the rent, either in kind or in money, which 
had . been paid asand for rent not to the 
landlord but to the Chettyar. 

For these reasons, in my opinion, the 
appeal must be allowed, the decree passed 
- by my brother, Baguley J., set aside, and 
the appeal from the District Court dismis- 
sed with costs. ` K ` 

Das, J.— 1 agree. : Pa 

N. ‘Appeal allowed. 
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-. LAHORE HIGH COURT. 
Miscellaneous First Appeal No. 526 
of 1933 bi 


December 7, 1933 
Jar Lat, J. - 
SHANKAR DAS - Decers-HoipER 
APPELLANT f 
versus 
Musammat MANGLAN DEVI—Joupemenr- 

; " DEBTOR—RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI 
rr. 66, 92— Sale in execution of a right of lease of 
mill for 20 years—Value, if can be calculated 
by capitalizing annual rent for 20 years—No trregue 
i t sale ~ Executing 
Court, if can refuse to confirm it—Execution 

Where in execution of a decreea right to alease 
for 20 years of a water-mill is to be sold, it is wrong 
to calculate the value of the right sold by capitaliz- 
ing theestimated annual rent: at 20 years, ` The 
chances of the mill fetching less amount any year and 
not being rented at all on occasions must be `` 
considered. : Pa $ 

In the absence of an allegation and.-proof of 
material irregularity ia publishing and condtitting .. . 
the sale the executing Court has no power’ torefass ` 
to confirm it. “Foe 

Mr. Fakir Chand, for the Appellant. . 

Mr. Charanjiv Lal, for the Respond- 
ent. i ; : 

Judgment.—In execution of a money 
decree obtained by the appellant against ` 
the respondent a water-mill held to belong 
to the latter was ordered to be farmed 
out for 20 years and the lease was put 
up to auction. The decree-holder was given: ~ 
permission to bid provided he took the lease ` 


` for 20 years for Rs. 11,000, which was. 


considered to bethe proper value of the 
lease for 20 years. An auction was held 
and the last and the highest bid was 
that of the decree-holder for Rs. 4,000. The. 
Judge declined to accept -this-bid and 
directed that the matter should come up. 
for consideration at the next hearing.” He 
expressly stated in his order that he would 
in no case, accept bid which is not in the. 
neighbourhood of Rs. 11,00). At the.next. 
hearing the decree-holder’s Counsel stated 
that he was not prepared to bid more 
than Rs.-4,000, and that he would proceed 
against the other property of the judgment- . 
debtor. ' He asked that the proceedings may 
be. filed. The Judge passed an order 
accordingly.- The- decree-holder - now 
appeals from the order and claims that'the 
attitude taken up by the-Senior Subordinate 
Judge was legally wrong and that he 
should. not have. refused to- confirm 
the sale for the highest bid. It “may 
be mentioned that no - irregularity in® 
publishing or conducting- the - sale - wag 
alleged. It is ab the same time true 
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that the permission to the decree- 
holder was given if he gave a bid for 
Rs. 11,000. 

I am not convinced that the value of the 
lease of the water-mill for 20 rearsis in 
the neighbourhood of Rs. 11,000. An exa- 
mination of the record shows that at one 
time the annual income was considered 
to be scmewhere near Rs. 300. Later, 
however, a Tahsildar or a Naib-Tahsildar 
reported that the annual value is Rs. 550. 
This apparently is only an estimate. 
Moreover. in this case it is wrong to 
calculate the value of the right sold by 
capitalizing the estimated annual rent at 
90 years. The chances of the mill fetching 
less amount any year and not being rented 
at all on occasions must be considered. 
Moreover, the auction-purchaser is supposed 
to pay in advance for what he is expected 
to recover in 20 years. In my opinion 
Rs. 11,000, the value assessed for 20 years’ 
lease of the water-mill even assuming 
that Rs. 550 isthe-proper annual rent is 
excessive. In the absence of an allegation 
and proof of material irregularity in 
publishing and conducting “the Bale, the 
executing Courthad no power to refuse to 
confirm it. In this case, however, the decree- 
holder was the last bidder and permission 
to bid was granted to-him only ona cer- 
tain condition. which he did not comply 
with. The proper course :for the Court 
therefore was to put up the lease of the 
water-mill to sale again withdrawing 
the permission granted to the decree-holder 
to bid thereat. Under all the circumstances 
Tam not prepared to bind the decree- 
holder by his statement requesting 
the Court to consign the proceedings to the 
record room. He has been making every 
attempt to realize his decree and the 
record shows that in this he had been 
obstructed consistently bythe judgment- 
debtor. 

I may mention that I had great diffi- 
culty in deciphering the record of the exe- 
cuting Court. The fnal order was passed 
in Vernacular by the Judge of that 
Court and is in his own hand, but the 
statement of .the Counsel on which that 
order was based is recorded by his -reader 
and nobody in this Court has been able 
to decipher it. Ít was the duty of:the 
Judge below to record such an important 
statement in his own hand and to prepare 

ea legiblerecord. I accept this appeal and 
setting aside the order of ,the. executing 
Court-remit-this case to him -with direc- 
tions to proceed with the sale of the lease of 
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the water-mill for 20 years in accordance 
with law. The permission granted to thé 
decree-holder to bid shall, if the Court 
considers this course necessary, be with- 
drawn andthe sale shall be confirmed in 
favour of the highest bidder if there is 
no irregularity in publishing and conduct- 
ing it. 

These proceedings have been greatly 
delayed and the learned Judge below must 
see that the sale takes pla@ with all 
possible expedition. As the proceedings 
were consigned to the record room on a 
statement made by Counsel for the decree- 


` holder the appellant decree-holder shall bear 


all the costs relating to the previous sale and 
in this Court. 


D. Appeal accepted. 





‘CALCUTTA HIGH COURT 
Civil Rule No. 981 of 1935 
August 15, 1933 
GUHA AND BARTLEY, JJ. 
HRIDAY KISHORE NANDI PETITIONER 
VeETSUS 
HARI BHUSAN DEY AND OTHERS — 
OPPOSITE PARTIES 

Court Fees Act (VII of 1870), s. 7 (iv) (e)—Suit 
for removal of defendant from shebaitship—Prayer 
for injunction restraining defendant from wasting.or 
possessing debuttar properties —Court-fee payable. 

In a suit for removal of the defendant from 
shebaitship and for theappointment of any competent 
person as shebatt and for injunction restraining the 
defendant from wasting or possessing the debuttar 
properties, court-fee payable is ad valorem on the 
valuation of the debuttar property. 


O. R. from the orders of the First Addi- 
a Sub-Judge, Alipur, dated July 17, 
1933. 

Syed Nasim Ali and Mr. Dipendra Mo- 
han Ghose, for the Petitioner. l 

Mr. Rupendra Kumar Mitter, for the Op- 
posite Parties. 

Order.—The question in controversy be- 
tween the parties in this case is whether 
ad valorem court-fees should be paid in view 
of the nature of the reliefs sought by the 
plaintiff in Title Suit No. 3 of 1932 in the 
Court of the Subordinate Judge, 24-Par- 
ganas. The prayers made'by the plaintiff 
in the suit, the petitioner in this Rule, are 
set out in the ‘application to this Court on 
which this Rule was granted. ‘The plaintiff 
instituted the suit in the allegation that 
the opposite party No. I has assumed office 
of thé shebait of a private debuttar without 
any right to do so and has been mismanag- 
ing the debuttar estate and misappropriat- 
ing the income thereof; and has committed , 
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~ acts of malfeasance and misfeasance,-so tar 
88 this debutiar estate was concerned.’ The 
Prayers made in the plaint were mainly 
the following! 1. A decree- be passed for 
the removal of defendants Nos. 1 and 2 on 
a declaration that they havé no manner of 
shebaiti right to the properties described in 
the plaint. 2. After declaring that. the 
descendarité of the late Mathur- Mohan 
Nandi haye no shebaiti right, a decree be 
Passed af@cinting the plaintiff or any other 
competent person as shebait. 3. A perma- 
nent injunction be issued in order that the 
defendants in the suit may not waste or 
~ possess the debuttar properties. 4. A dec- 
Tee may be- passed for’ appointment of the 
plaintiff as shebait and for framing a 
scheme for the: die perférniance or the 
worship, etc., and. festivals of the deity. after 
removing the déféendarits from the shebait- 
ship. 

Theré’ were other incidental reliefs prayed 
for, by the plaintiff; but there was not and 
there could not be any prayer for the pos- 
session of-the debuttar properties. The view 
taken by the learnéd Subordinate J udge in 
the Court below is that the real motive of 
the suit is to get hold of the properties, and 
that however ingeniously the plaint-might 
have been drawn up, the Court should not be 
deċeived so as to allow the plaintiff to evade 
the stamp law, by nominally omitting a 
prayer for recovery of: possession which is 
clearly the ultimate aim of the plaintiff as 

- can be well seen through. In‘ the above 
view of the case the petitioner was directed 
to supply within ten days, requisite ad 
valorem court-fees-upon the valuation of the 
properties belonging tothe debuttar estate, 
viz., one and half lacs of rupees, less the 
amount of court-fees already paid. The 
court-fees it may be mentioned were paid 
on Rs. 2,100 the valuation of shebaiti right 
and on Rs. 50 the value of the rélief for 

“ permanent injunction. The petitioner after 

this applied for the amendment of the plaint 
withdrawing his prayers for the declaration 
of his shebaiti right and for the appointment 
of the petitioner as the shebait, in the place 
of defendant No. 1. The application so 

made was tèjected. g 

In our judgment, on a careful reading 
of the plaint in the suit-it cannot be said 
that there was a prayer for declaration that 
he was entitled to possession of the prop- 
erty, and suck a prayer could not be made in 
the case, as the plaintiff was not entitled 

Ło possession of the debuttar properties in 

_ his personal right. The petitioner was 

*claiming.to be the shebait, and even that 
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prayer was eventually sought to be amend- 
ed. The object of the suit wasto exclude 
defendant’ No. | from ‘the management of 
the debuttar properties: and interference 
with the same. The claim otiginally made 
was forthe declaration of the shebaiti right 
and by the subsequent application for 
amendment of: the’ plaint, the scope of the 
suit was further limited. In’ the’ above 
view of the casé; we.are unablé to agrée 
with the learned Subordinate Judgé,: iñ 
the orders made by him that the petitioner 
must pay ad valorem court-fees on the vå- 
luation- of the debuttar properties. There 
are no materials before the Court upon 
which it could be said that the reliefs 
claimed in the suit, regard being specially 
had to the application for amendment of 
the plaint, were undervalued. The benefit 
which might accrue to the petitioner by 
reason of: his success in the litigation, or 
detriment which is likely to fall on defend- 
ants Nos. 1 and 2 if they are excluded from 
the debuttar properties as shebaits, has not 
been- shown to be more than Rs, 2,100. 
In-our opinion, therefore, the court-fee al- 
ready paid on the valuation of the suit made 
by the petitioner has not been established 
to be improper in any way. 

. The order passed by the learned Sub- 
ordinate Judge on May 31 and July 17, 
1933, against which this Rule is directed, 
are set aside: and the suit as-instituted will 
now be tried out by the lower Court, keep- 
ing in view the. amendments sought to be 
made in the plaint, the prayer of amend- 
ment of the plaint being allowed. The 
Rule is made absolute, the petitioner is 
entitled to the costs in this Rule. The 
hearing fee in this Court is assessed at 
three gold- mohurs. f 

N. Rule made absolute. 





RANGOON HIGH COURT 
Oivil Miscellaneous Appeal No. 5 
~ of 1933 
December 14; 1933 
- PAGE, O, J. AND SEN, J. 
MAUNG ZAW—APrELLANT 
: i versus . KA 
MAUNG HLA DIN-— RESPONDENA 
Guardians and Wards Act (VIII of '1890),.8, 95— 
Natural father consenting to -mother having ‘custody 
-of child—Mother separating from father and living 
with another person—Death of mother—Right-of 4 
natural father to- custody of child. 
A child remained with its mother 
consent of its natural father. "The 
separated from the father when the 
and afterwards lived with another 


with the 
mother .was 
child was born 
person as his 
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-wife, On the mother's death the natural father 
applied for custody ofthe child. It appeared that 
the father was a man of good character : 

‘Held, that the natural father was entitled to the 
custody of the child in preference to the man with 
whom the mother lived and that for the purposes of 
_ 3, 25, Guardians and Wards Act, the child must be 
deemed to have been in the custody of the father at 
the time of its birth.” Achrailul Jekisandas v. 
Chimanlal Parbhudas (3), dissented from, Mohideen 
Ibrahim Nachiv. Mahomed Ibrahim Sahib (1) and 
Abdul Aziz Khan v Nanhe Khan (2), referred to. 

OC. Mis. A. against a decree of the 
District Judge, Mandalay, dated January 
18, 1933. 

Mr. K. C. Sanyal, for the Appellant. 

Mr. A. N. Basu, for the Respondent.. 

Page, C. J.— This appeal must be dismiss- 
ed. The question is whether the natural father 
ofthe child is entitledin the circumstances to 
the custody ofthe child. Prima facie he is. 
The child is about three and half years 
old, and during the lifetime of his mother, 
‘the child used to live with his mother, and 
therecan be no doubt that the father con- 
sented to the mother retaining possession of 
‘the child during its infancy. The mother 
was separated from the father at the time 
when the child was born, and afterwards 
lived with the appellant as his wife. The 
mother is now dead, and the natural father 
applies that the child shal] be handed over 
to him. Neither the 
respondent appears to be endowed with a 
-gentle disposition; but from the evidence 
‘of one of the witnesses who was called for 
the appellant it would seem that the respon- 
dent who is the actual father of the child is 
a manof good ‘character. In my opinion 
there are no circumstances disclosed in 
the evidence which would justify the 
Court in giving the custody of the child to 
the appellant rather than to the respon- 
dent. 

It was contended, however, that the appli- 
cation did not lie inasmuch as at the time 
when the child was born, the mother was not 
living with the father, but for the reasons 
that I have . stated I think that for the 
purposes of s.25, Guardians and Wards 
Act, the child must be deemed to have 
been at that time in the custody of the 
father: Mohideen Ibrahim Nachi v. 
Mahomed Ibrahim Sahib(1) and Abdul Aziz 
Khan v. Nanhe Khan (2). Ii, and so far as 
the decision of the Bombay High Court in 
Achratlal Jekisandas v. Chimanlal Par- 
‘bhudas (3), is an authority for the proposi- 

(1) 33 Ind Cas £94; 39 M 608;309M L J21. - 

. (2) 101 Ind, Cas. 529: A I R 1927 All. 458: 49 A 

332; 25 A L J 248. ` 
:. (3) 37 Ind Cas 215; 40 B600; 18Bom. L R 
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tion that in circumstances such as those 
obtaining in the present case, the applica- 
tion by the natural father would not lie with 
all respect I should not agree with it. In 
my opinion the decision of the learned 
Additional District Judge was correct and 
should be affirmed. 
The appeal is dismissed with costs, three 
ar ee 
en, J. - I agree. i 
N. A pent Maisie: 


LAHORE HIGH COURT 
Criminal Appeal No. 1269 of 1933 

January 22,1934 | 

CURRIE AND HiLTON, JJ. 

FAZAL HUSSAIN AND anoTHer— Convicts 
—APPELLANTS 
VEPSUS 
EMPEROR— OPPOSITE PARTY, 

Criminal Procedure Code (Act V of 1898), s 211— 
Commitment order on July 2i—List of witnesses filed 
in Sessions Court on August 7 but rejected on Septem- 
ber,2—Application to summon and not to ask further 
adjournment rejected on September 12— Accused, 
whether entitled to summon as of right ~Opportunity, 
af to be given. 

The Committing: Magistrate in announcing the 
commitment order on July 27 directed the accused 
to file a list of defence witnesses forthwith. They 
put ina list of defence witnesses in the Sessions 
Court and on August? the clerk of the Court called 
for a report from the criminal moharrir,' That” official 
reported on August 11 but the papers were not 
laid before the Sessions Judge by the clerk of Court 
till September 2 on which date the Sessions 
Judge rejected the application on the ground 
that the case bad been committed on July 27, and 
uo list of defence witnesses had been put in before 
the Committing Magistrate. On September 12, 
the appellants again applied to the Additional Sessions 
Judge before whom the trialwas tobe held. The 
accused asked to be given summonses to serve them- 
selves and undertook toask no further adjournment 
if they failed to serve the witnesses: 

Heid, that though the accused could not claim as 


of right to call defence witnesses as they had putin no 


list before the Committing Magistrate, the Sessions 
Jadge and the Additional Sessions Judge should have ~” 
given them an opportunity to call their witnesses. 
Their original application would have allowed ample 
time for summoning the witnesses if it had been 
placed before the Sessions Judge within a reasonable 
time of its presentation. i 

Or. A. from an order of the Additional 
Sessions Judge, Jhelum, dated Septem- 
ber 23, 1933. - ; 

Messrs. B. R. Puri and M. Mohammad ` 
Aslam, for the Appellants. 

Mr. D. R. Sawhny, for the Crown. 


Currie, J.—In the present case - only 
the preliminary point which was embodied 
in the additional grounds ofappeal has been 
argued before us. This was that the_ 
defence of the appellants had not been 
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heard. It appears that the Committing 
Magistrate framed a charge against’ the 
appellants on July 26, 1933. He did not 
then comply with the provisions of s. 211, 
Criminal Procedure Oode, by calling on 
them to name or file alist of their defence 
witnesses. He however in announcing the 
commitment order on July 27, directed 
them to filea list of defence witnesses forth- 
with. They putin alist of defence witnesses 
in thegSessions Court and on August-7, 
the Cl of the Court called for a report 
from the criminal moharrir. That official 
reported on August 1L but the papers were 
not laid before the Sessions Judge by the 
Olerk of the Court till September 2 on which 
date the learned Sessions Judge rejected 
the application oa the ground. that the case 
had been committed oa July 27 and no list 
of defence witnesses had been put in before 
the ` Committing Magistrate. On Septem- 
ber 12, the appellants again applied to the 
Additional Sessions Judge before whom the 
trial was to be held. 

He however rejected the application on 
the ground that it had already been 
rejected by the Sessions Judge and ‘that 
if granted would lead to dislocation. It 
may be noted that in this application the 
appellants asked to be given summonses 
to serve themselves and undertook to ask 
no further adjournment if they failed to 
serve the witnesses. In a case of this 
nature though the accused could not claim 
as of right to call defence witnesses as they 
had put in no list before the Committing 
Magistrate, I think that the “learned 
Sessions Judge and the learned Additional 
Sessions Judge should have given them an 
opportunity to call their witnesses. ‘Their 
original application- would have allowed 
ample time for summoning the witnesses 
if it had been placed before the Sessions 
Judge within a reasonable time of its 
presentation. I would therefore direct that 
the witnesses- named in the list be 
examined by the Sessions Judge of Jhelum 
and their evidence-recorded and submitted 
to this Court under s. 4238, Criminal 
Procedure Code. 

Mr. Puri has urged that the medical 
witness should also be further examined in 
view of the somewhat contradictory replies 
he gave in cross-examination with regard to 
the possibility of the -deteased having 
‘walked and talked after he had received 
his injuries. As the case in any case has 
to be sent back the medical witness should 
be calied -by the. Sessions Judge and 
further examined on this point. The 
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accords should be returned before, March 
1 Pa 


Hilton, J.—I agree. ae: 
D. ae l Case remanded. 


- PATNA HIGH COURT i 
Appealfrom Original Decree No 156 
. of 1928 
; July-18, 1933 $ = 
-. WorT, Acta, O. J., AND KULWANT 
Sanay, J. | 
Tac HoNn'BLE Maharajdhiraj Sir 
KAMESHWAR SINGH BAHADUR 
. — PLAINTIFF —ÅPPSLLANT 
i versus 7 
RAMDHARI SINGH AND OTHERS 
— DEFANDANTS —RESPONDAHNTS. 

Landlord and tenant—Transfer of landlord's right 
before suit for rent—Decree, whether rent decree 
—Civil Procedure Code (Act V of 1908), s. 11 (iv)— 
Res judicata—Omission to raise plea—Constructive 
res judicata. - 

Where the landlord had parted with his interest 
inthe property prior to an action for arrears for 
rent, the decree obtained by him cannot result in a 
rent decree and the holding will not pass in execution 
of the decree, Forbes v. Maharaj Bahadur Singh (1), 
followed. ¢ i 

“Where a personis a party to the suit and a 
decree is passsd in his presence such decree 
would be bindingon him and he cannot in a 
subsequent suit raisea point which he could have 
taken in the former suit. 

Messrs. Murari Prasad, Santa Prasad, 
and K. P. Upadhya, for the Appellant, 

Messrs. B. P. Sinha and Harnandan 
Singh, for the Respondent. 


Wort, Ag. C.J.—Thisis an appeal in an 
action in which the plaintiff claimed pos- 
session of certain property in Sahidgunj 
and Kadirgunj being plots Nos. 1, 5, 68, 
t6, 283, 316, 321 and 328. The action un- 
doubtedly was based on an allegation that 
the defendant had got possession of this 
property by purchasing ina so-called rent 
suit which was fraudulent. That, I repeat, 
was undoubtedly the allegation of the 
plaintiff in the action and the allegation 
upon- which he based his claim. 

The learned Judge in the Oourt below 


‘dismissed the plaintiff's case on’the ground 
‘that he had not established the allegation 


to which I have just referred. In those cir- 
cumstances I very much regret having to 
come to the conclusion at which I am about 


‘to arrive in this case having regard to the 


fact that the point upon which, it seems to 
me, the case must be decided, is one which 


‘was not properly investigated inthe Court 
- below, andthe blame for 


that, -in my 
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judgment, must be laid at the door of the 
plaintiff, 

The short facts of the case | which: for 
the purposes of my judgment it is necessary 
to méntion arè that the plots in question 
were allotted to the plaintiff in certain parT- 
tition proceedings which came to an end 
about May 10,1921. The defendant third 
party had madè some attempt, it appears, 
to have these plots included in the raiyati 
assets of the estate but it was ultimately 
decided that they were the khas lands of 
the co‘sharers and were allotted’ to the 
plaintiff, It isimportant, in the circum- 
stances, to note the date. The question 
was decided finally on November 10, 1921. 
It cannot be doubted for a moment that 
the proceedings in the partition action 
were binding on the plaintiff in this action 
and on’ the defendants third party. 

Now the defendants third party ‘brought 
certain rent suits, fourin number, for the 
years 1328 and 1329, that is to say 1921 and 
1922, against certain alleged tenants. It 
was contended by the plaintiff in thé action 
that these suits were fraudulent, and if the 
facts relating to the partition are correct, it 
is -of course obvious that the defendants 
third party had no right to settle these 
lands with tenants. In those rent actions 
the plaintifi-appellant was joined as a 
party. There appears to have been no 
defence and a decree for rent was ultimately 
made. The holdings so-called ‘in these 
actions were put up for sale and purchased 
‘by thé principal defendant, the respondent 
in this appeal. 

It: was contended that the decrees in 
these actions were not binding on the 
plaintiff and consequently he was settled to 
possession. The main ground upon’ which 
that contention was based undoubtedly was 
that the plaintiff in this action had no 
notice of the proceedings in the rent suits. 
The learned Judge has found against that. 
One point contended before us was that 
the very fact of the- form of the plaint 
itself in this action is a sufficient indica- 
tion to show that the plaintiff-appellant had 
no notice of those proceedings. The plaint- 
iff was sued as ‘Maharajadhiraj Sir 
Rameshwar Singh by occupation zamindar 
through the sub-manager- so-called, Circle 
Bhawanipur, Rajdham.” It is contended, 
as I have said, that this was a sufficient 
indication that he had no notice because, as 
is argued, although a company may be 
sued in the name of the Secretary or a 
partnership in the name of the partners or 
-inthe firm’s name,there isno provision of 
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law entitling a private person to be- ‘sued 
in the form that the defendant’ was sued in 
this case. In my judgment that argument 
cannot be supported for this reason. The 
plaint undoubtedly joined the Maharaja_as 
a party defendant in the proceedings. | The 
expression “through the sub manager” was 
merely an indication of the manner in 
which the Maharaja wasto be served and 
that, method of service is. contemplated by 


0. VI, r. 9 of the Code of Civil Procedure. 
To my mind that disposes of that Wnt and 
Imust say in this comnection it was not 


very strenuously pressed in this appeal. 

There wasa point made asto whether 
any service was made on the sub-manager. 
A number of Raj servants were called 
whose names had been given as witnesses 
of the service on the sub-manager but 
who denied the fact of service. The learn- 
ed Subordinate Judge points out in this 
connection that although one of the witnesses 
before him had stated that the sub- 
manager at thetime of these rent suits 
was no longerinthe service of Maharaja, 
yet the plaintiff had omitted to call that 
sub-manager. “I see no reason why the 
conclusion of the Subordiaate Judge on 
this point should not be upheld. It was a 
very important point in the case and there 
does not seemtome to be sufficient ex- 
cuse why the sub-manager was not called. 
As far as I know, at any rate.it has not been 
pointed out to this Court, there is no evid- 
ence that the sub- manager could not be 
brought before the Court. In the absence 
of such evidence inmy judgment it is some- 
what difficult to accept the evidence of 
those witnesses who were called to depose 
on this point. There does not appear 
to be any substance in the contention that 
the rent actions were fraudulent. 


The learned Advocate on behalf of the 
appellant contends, however, that the rent 
actions cannot be considered as res judi- 
cata becanse nothing was decided against 
the appellant and particularly because no 
telief was claimed against him. 


Then the second point on these rent suits 
is this, that assuming that the decree is 
binding it was a suit merely for the plaint- 
iff's share of the rent, that is 8 annas only, 
and therefore it cannot be considered to 
be a rent decreein execution of which the 
holding passed to the purchaser. 

There is athird point and that. gihar 


stated is this, that as the time these four 


rent actions were brought, the plaintiffs 
had ceased to be landlords ; and the fourth 
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point is that in the- circumstances only 
ithe interest which the defendants had at 
the time: which were non occupancy rights, 
would pass to the purchaser. It is un- 
necessary to deal with that point because 
it would appear to be a fact that this ac- 
tion was brought within 12 years of the 
original settlement and therefore-in any 
| event the purchaser could not have acquired 
occupancy rights. 

As far as,the -first point is concerned, 
namely, éh the rent actions cannot be 
considered as res judicata, the short answer 
tomy mind is this. The present plaintiff, 
that is the appellant before. us in this ac- 

stion, was joined as a party; the decree, 
such as it was, was passed in his presence, 


and therefore. it must be held to be binding’ 


upon him. The point which is now taken 
could have been taken then in the absence 
of such issues in those rent suits; to re- 
peat myself, the judgment and decrees in 
those cases are binding upon the-plaintiff 
appellant. - And the answer is equally ap- 
plicable, in my judgment, to the second 
branch of that argument, namely, that there 
was no relief claimed against him. I deal 
with this point:-somewhat briefly because 
In my judgment there was one point in 
‘the case which disposes of the whole case. 
Now the law on the matter seems to be 
clear. In the case of Forbes v. Maharaj 
Bahadur Singh (1) it was decided that ina 
case where -a landlord had parted with 
his interest in the property prior to an 
“action for arrears of rent the decree obtain- 
ed by him could not result in a reni dec- 
ree and the subsequent purchaser in exe- 
cution could ‘only proceed“ against the 
tenure or holding. The dilemma which 
Mr. Ameer Ali, delivering the opinion of 
the J udicial Committee of the Privy Coun- 
cil, pointed out wab, that if it had been 
otherwise, there would arise a possibility 
of two contesting decrees, one by the land- 
“lord ‘who had parted with his interest and 
the other in- favour of thé landlord who 
was the landlord at the time that the exe- 
cution was taken out. It istrue that in 
that case the question arose with regard 
to the patni; it is also true that the Judi- 
cial Committee of the Privy Council pointed 
out that the Patni Regulation was a self- 
contained Statute and that the Bengal 
Tenancy Act did not apply. But it was 
the view of the law which, if I may say 
So with great respect, this Court must pay 
(1) 23 Ind. Cas. 632; 18 O W N 747: (1914) -M WN 
397;15 MLT 380: 12°-A°LJ 653:;27M bu 451 L W 
1059; 441A 91;250L-5434(P GO). | 


.. IMAM DIN V. BOSHAN-BIBI ... 


019 


the greatest possible respect to; and in 'ad- 
dition to that, this view of the law has 
been followed. both in this Court and in 
the Calcutta High Court. A ot i 

Briefly ‘and for the reasons which I 
have stated, I would hold that the holdings 
in the rent suits did not’ pass and there- 
fore although the plaintiff failed to prove 
that the rent actions were fraudulent, he 


“was entitled to succeed inthe action and 


entitled therefore to possession, , 5 

Thesesult is that the appeal'should be 
allowed with costs, the judgment and 
decree of the learned Subordinate Judge 
be set aside and the plaintiff be given a 
decree for possession and mesne profits 
which will be ascertained. 

As the greater part of the second volume 
at any rate of the paper book has not been 
referred to, the costs allowed should in- 
clude the printing only of those documents 
which have been referred to in the appeal, 
that is to say Ex. 6, Ex. A, Ex, 13-B, Ex B-2 
and Ex, F-2. | 

Kulwant Sahay, J.—I agree. 


Bees Appeal allowed. 


be 


LAHORE HIGH COURT 
Second Civil Appeal No. 1125 of 1933 
January 22, 19.14 
OoLDSTREAM AND Barns, JJ. 
IMAM DIN AND OTHERS — PLAINTIFFS — 
APPELLANTS 
f versus 
Musar mát ROSHAN BIBI AND ANOPHER 
— DeFENDANTS— RESPONDENTS 

“Punjab Courts Act (VI of 1918), s. 44—Appeal not 
raising the question of custom—Certificate of custom, 
if necessary--Custom (Punjab)—Alienation by widow 
—Extent of—Punjab Limitation (Custom) Act (I of 
1920), s. 7 (a)—Declaration that the widow's alienation 
is null and void—If essential for possession of mort- 
gaged property by reversioners. =, Mr aa 

Where in an appeal the plaintiff, are not raising 
any quéstion astothe validity or existence of a 
custom but merely are contending that the District 
Judge has misunderstood the nature of their claim as 
well as para. 64 of Rattigan’s Digest on which he 
has relied and that he was wrong in holding that 
the plaint did not disclose any cause of action, no 
certificate of custom is required in support of the 
appeal. | f : 

Amongat tribes governed by the Punjab Customary 
Law a widow has only a life-estate and she cannot. 
ordinarily encumber the estate beyond her life-time 
without legal necessity soas to affect the interests 
of the Teversioners. i 

Unless the reversioners succeed in getting a de- 
claration that the mortgage is null and void’ and is | 
not binding on them, they cannot take possession of 
the land onthe déath of the widow without paying 
off the mortgage charge. P g 


\ 
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~ §.C. A. from the decree of the Additional 
Peet Judge, Amritsar, dated May 12, 
1933. . | 

Mr. Nawal Kishore, for the Appellants. 

Mr. Khurshaid Zamin, for the Respond- 
ents. ` 

Judgment.- Plaintiffs sued in this case 
for a declaration that a mortgage of cer- 
tain land effected by Musammat Roshan 
Bibi (defendant No. 1), a widow, in favour 
of Muhammad Ali (defendant No.2), was 
without valid necessity and consideration and 
would not be binding on them according to 
custom, after the death of Musammat 
Roshan Bibi. The trial Court found that 
the mortgage was effected for valid neces- 
sity and dismissed the suit. On appeal the 
learned Additional District Judge held that 
the plaintiff did not disclose any cause of 
action inasmuch asthe mortgage in dis- 
pute was only for a period of ten years and 
did not constitute a ‘permanent’ alienation 
within the meaning of para. 61 of Rattigan’s 
Digest of Customary Law. He accordingly 
dismissed the appeal on this ground with- 
out going into the meritsof the case. From 
this decision plaintiffs have preferred a 
second appeal. 

A preliminary objection is raised that no 
second appealis competent inasmuch as 
the appeal is not supported by any certifi- 
cate on the question of custom as required 
by s. 44 of the Punjab Courts Act. But there 
seems to be no force in this objection asthe 
plaintiffs are not raising any question asto 
the validity or existence of a custom in 
this appeal. The plaintiffs’ contention 
before us is that the learned Additional Dis- 
trict Judge has misunderstood the nature of 
the plaintiffs’ claim as well_as para. 64 of 
Rattigan’s Digest on. which he has relied 
and that he was wrong in holding the 
plaint did not disclose any cause of action. 
Paragraph 64 of Rattigan’s Digest of Cus- 
tomary Law lays down that 
‘ “except as provided in para. 39 or para. 62 no 
female in possession of immovable property acquir- 
ed fromher husband, father, grandfather, son or 
grandson, otherwise than as a free and absolute 
gift can permanently alienate such property.” 

Now in the present case the alienation 
was amortgage and was admittedly not of 
a permanent nature. The paragraph rele- 
vant for the purposes of the present suit 
was 62,in which it is laid down that every 
person having an interest in property whe- 
ther absolute or as a life-tenant (e. g, a 
widow, a daughtér or a mother), can sell or 
mortgage such property for a necessary 
purpose. Amongst tribes governed by 
custom, a widow has only a life-estate and it 
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is not disputed that Musammat Roshan Bib! 
held only suchestate in the land mortgaged” 
by her. It follows, therefore, that she could 
not ordinarily encumber the estate beyond 
her life-time so as to affect the interests of 
the reversioners. The plaintiffs’ case 
was that the mortgage in question was 
without any valid necessity and hence they 
were seeking a declaration that it should-. 
not affect their reversionery rights after 
the death of the widow. e plaintiffs 
would not, in fact, be ableteobtain pos- 
session of the land on the death of the 
widow without payment of the mortgage 
charge unless they succeed in getting the 
declaration for whichthey have sued: vide 
8. 7 (a) of the Punjab Limitation (Custom) 
Act, 1920. Itis, therefore, perfectly clear 
that the plaint did not disclose a cause of 
action and the decision of the learned Ad- 
ditional District Judge cannct be supported. 
This appeal must, therefore, be accepted 
and thecase remanded tothe learned Ad- 
ditional District Judge for decision of the 
other points arisingin the appeal before 
him. Stamp on appeal will be refunded. 
Costs will follow final decision. 
D. Case remanded. 


LAHORE HIGH COURT - 
Miscellaneous Second Civil Appeal No. 331 - 
of 1933 

December 6, 1933 
à Buin, J. 
Firm KANSHI RAM-ROSHAN LAL— 
- PLAINTIFFS —APPELLANTS 


versus 
Firm MOHKAM CHAND-OHELA RAM 
AND OTHERS—DEFENDANTS— ` 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. VII,r 10, 
ss. 107, 21—Appellate Court jinding that trial 
Court had xo jurisdiction—Order of remand, if 
surplusage— Appellate Courts duty to return the” 
plaint to proper Court—Suit tried by wrong Court 
—Defendant not prejudiced—Decree, if to be upheld. 

Where the appellate Court finds that the trial 
Court had no jurisdiction te try the suit, an order 
of remand is a surplusege. The plaint ought to 
returned for presentation to the proper Court, 

In view of the provisions of s. 21, Civil Pro- 
cedure Code, in the absence of prejudice to the 
defendant on account of the trial of the suit in a wrong, 
Court, the decree passed by the Oourt should. be” 
upheld, Ratti Ram v. Kundan Lal (l), relied 


on. 

M. S. A. from an order of the 
Senior Sub-Judge, Sargodha, dated Decem- 
ber 23, 1932. 

Mr. S. L. Puri, for the Appellants. 

Mr. Kishan Dayal, for the Respondents. - 
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Judgment.—This was a suit for recovery 
of Rs. 479-11-9 as the price of 100 bags 
of wheat. This suit was decreed by the 
trial Court and the defendant appealed 
in respect of the sum of Rs. 130-9-0 
only. i 

One of the pleas raised by the defendant 
in the trial Court wasthat the Subordinate 
Judge at Sargodha had no jurisdiction to 
try the suit. inasmuch as the contract was 
entered @to at Peshawar and was to be 
performed there. This plea was rejected 
by the trial Court but was upheld on 
appeal by the learned Subordinate J udge 
and the case was remanded under s. 151, 
Civil Procedure Code, with the direction 
that the plaint be returned ‘to the plaint- 
iff for presentation to proper ‘‘ourt. From 
this decision the present appeal has been 
preferred. ni 

A preliminary objection--has been raised 
that no appeal is competent inasmuch as 
the remand was under s. 151, Civil Pro- 
cedure Code. But the remand in this 
case appears to be merely a surplusage. 
All that was-to be done was to return 
the plaint to the plaintiff for presentation 
to proper Court, and under O. VII, r. 10, 
Civil Procedure Code, read with s. 107, Civil 
Procedure Code, the learned Senior 
Subordinate Judge had the power to return 
the plaint himself. Even if no appeal was 
competent, the order passed“by the Senior 
Subordinate Judge could -be set aside in 
‘revision as he had refused to exercise the 
power vested in him under the law, but, 
as stated above, it seems-to-be that the 
proper course, in- the circumstances of 
the case, would be to treat the order of 
remand for purposes of return of plaint, 
as a mere surplusage. 

The next poini for consideration is, 
whether, ‘in point of fact the case was 
triable. by the Court at Peshawar, and 
if so, whether the defendant had been 
prejudiced by the trial of the suit at 
Sargodha (c.f. s. 21, Civil Procedure Code), 
It wasconceded before me that the contract 
was entered into. at Peshawar and that 
the goods were also to be delivered there: It 
was, however, contended by the learned 
‘Counsel for the appellant that the price -was 
to be paid at Sargodha. But he was, unable 
to point out any evidence produced by. 
his client to support this contention. On 
the other hand some of the defence 
witnesses have stated that the price was 
+o be paid at Peshawar. Assuming, how- 
ever, that the suit was really triable at 
Peshawar, the question still remains, whe- 
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ther the trial at Sargodha had prejudiced 
the defendants, The learned Senior Sub- 
ordinate Judge has remarked that, owing’ 
to the distance between Sargodha and 
Peshawar it may be presumed that there 
has been a failure -of justice; but this 
fact alone can hardly be considered to be 
sufficient to prove the alleged prejudice. 
In Ratt: Ram v. Kundan Lal (1), where 
a suit, which was really triable at Karachi, 
had been tried at Lyallpur, it was held 
that there had been no prejudice and 
the decree passed by the Court at Lyallpur 
was upheld. Inthe present inslance, more- 
over, a commission was issued for the 
examination of the defendants’ witnesses 
at Peshawar and the learned Counsel for 
the defendants was unable to show how 
the defendants have been prejudiced in 
the trial of this case. In view of the 
provisions of s.- 21, Civil Procedure Vode, 
there was, in my opinion, no justifica- 
tion for the order passed by the learned 
Senior Subordinate Judge, as there is 
nothing to show that there had been any 
failure of justice. 

- 1, accordingly, accept the appeal and 
setting aside that order, remand the case 
to the learned Senior Subordinate Judge 


for ‘decision of the other. issues on 
merits. Stamps on appeal. will be 
refunded. Costs will follow final deci- 
sion. 


D. Appeal accepted. 
19} 26 Ind. Cas. 543; A I R 1914 Lah, 385; 87 PR 
l4. i : 





LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 63_of 1931 
June 1, 1931 
_ Broapway AND ABDUL QADIR, JJ. 
BIR BHAN—AssEssEE— PETITIONER 


$ VETSUS : 
INCOME TAX COMMISSIONER, 
PUNJAB 

Income-tax Act (XI of 1922), ss. 23 | (4), 33— 
Notice under s. 22 (2) read with s. 34—Denial of any 
knowledge of profits, but asking for further time to 
obtain information- Time extended—Intimation that 
information was avatlable—-Case treated --as one of 
‘no return’—Assessment under 8. 23— Asssesment, 
whether proper. 

A firm carried’ on business “in ‘the Patiala terri- 
tory. Five of the members and partners of this firm, 
resided at Kaithal in the Karnal District. On 
information received, the Income-tax Officer dis- 
éovered that the partnership had made _ very hand- 
some profits. Acting on this information a notice 
was issued to one of the partners ‘under s. 34 rgad 
with s. 22 (2), Income Tax Act.- With this notice 
was sent a form prescribed by law to be filled in by 
Sm assessee. ` Instead of making the return the partner 
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made a note on the said form leaving 


y the various 
columns blank stating that he was the sleeping 
Partner of the firny and had no control over its 
‘business and knew nothing of its’ income or profits ; 
further that he was notin possession of. any,account 
books or moneys belonging tó : thé.** said 
firm and’ that no income had accrued to’ that 
firm through him and that he had received no 
income on behalf of the firm The Income-tax 
Officer extended thetime for the filling up ofthe 
return at his instance. Finally he intimated that 
neither the acédunts’ nor the information sought for 
were available. The Incxme-tax Officer thereupon 
dreated- thé case as one of “no réturn ” and pró- 
‘ceeded to make an assessment under a 23 and the 
partner appealed under s. 30 : ; 
` Held, that in these circumstances the case was 

“properly treated as oné of “no return ” and that no 
appeal was, therefore, competent having regard tothe 
provisions of s. 30, i 


Mr. Aziz Ahmad, for the Petitioner: 

Mr. J. N. Aggarwal, for the Income- 
tax Commissioner, Punjab. 

Broadway, J.— This isa petition under 
s. 66 (3), Income-tax Act, 1922, in which it 
is prayed by one Chaudhri. Bir Bhan on 
behalf of a firm entitled Rikhi Ram:Kun- 
dan Lal, that the Income-tax Commissioner 
be ‘directed 10 refer certain questions of 
law to this Court for opinion. These ques: 
tions are enumerated in para. 7 of the peti- 
tion. The facts may be briefly stated: as 
follows: The firm of Rikhi Ram-Kundan 
Lal carries on business at Dhuri in the 
Patiala territory. They purchase and - gin 
cotton and send ‘it forsale to Bombay and 
other places. Five of the members and 
partners of this firm, of whom, Bir Bhan is 
one, reside at Kaithal in the Karnal District. 
They have a telegraphic address which is 
“Chaudhri, Kaithal.” Each of these part- 
ners have been from time to time assessed 
in regard to their own private income. On 
information received from Bombay the 
Income-tax Officer of Karnal discovered 
that the partnership had made very hand- 
some profits’-in the year ending March 31, 
1929. Acting on this information a notice 
dated January 20, 1930, was issued to 
Chaudhri Bir Bhan unders. 34 read with 
8.22 (2). With this notice was sent a form 
prescribed by law to be.filled in by an as- 
sessee. Instead of making the ‘return Bir 
Bhan ‘made a note on the said prescribed 
form leaving various columns blank and in 
the note. stating that he was the sleeping 
partner of the firm end had no control over 
its business and knew nothing of its income 
or profits; further that he was not in posses- 
sion of any account books or moneys be- 
longing to the said firm and that.no income 
hasl accrued to that firm through the peti- 
tioner and that the petitioner’ had received 
no mcome on behalf of the firm. Thé Iù- 
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come-tax Officer extended the time for the 
filling up of the return at the instance of 
the petitioner, Chaudhri Bir Bhan, who in 
his correspondence intimated that he was. 
making endeavours to obtain the necessary 
accounts and information from his partners. 
in Dhuri. Finally he intimated that neither 
the accounts nor the information sought 
for were available. The Income-tax Officer 
thereupon treated the case as one of “no: 
return” and proceeded to mak assess- 
ment. The assessable income was fixed at 
Rs. 70,000, and a tax of Rs. 7,812-8-0 was 
demanded. - 
Against this assessment an appeal was. 
preferred to the Assistant Commissioner 
who, however, declined to entertain it on the 
ground that the assessment had been made by 
the Income Tax Officer under the provisions 
of s. 23 (4), Income Tax Act, and that, 
therefore, by virtue of s. 30 cf the Act, no 
appeal was competent. The Income tax 
Commissioner was then approached but he 
refused to revise the order and also refused 
to make any reference. Now, the notice in 
question was addressed to Bir Bhan, as a 
partner of the firm. That he clearly uncer- 
stood that he was being called upoù to 
furnish a return relating to the income of 
the firm is: beyond question and has been 
very properly and frankly admitted by Mr. 
Aziz Ahmad. It is further clear that no 
return was made to the notice that was 
issued. In circumstances somewhat similar 
to the present case it was held by a Divi- 
sion Bench of this Court in Messrs. Ruttan 
Chand-Duni Chand v. Commissioner of 
Income-tax, Punjab (1), that the case had 
been properly treated as a “no return” case. 
In these circumstances I have no hesitation. 
in holding that the present case is also one 
of “no return.” None of the particulars 
required by law have been furnished either 
in the correspondence or in the prescribed 
form. The real contention has been through-- 
out that the notice was bad for the reason 
that the provisions of ss. 42 and 43, Income- 
taxa Act, had not been complied with in 
that no notice under s. 43 had been issued 
to Bir Bhan informing him that he was to. 
be treated as the agent of this particular 
firm. Whatever weight might have been 
given to this contention had the matter 
stopped there, need not now be considered 
for there can be no doubt whatever that 
Bir Bhan, although protesting against his. 
being treated as an agent, clearly and 
unequivocally accepted the position that 
had been thrust upon him by the Income- 
tax Officer. e F 
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Admittedly in the correspondence which 
followed his sending the form back- unfilled 
he has repeatedly stated that he was making 
every endeavour to get the accounts and 
the information required from the partners 
in Dhuri and finally had to admit that he 
had failed to do so. In order to enable 
him to comply with the requirements of law 
and in order to get the necessary informa- 
tion the tyme for making the return was 
extended @ the Income-tax Officer on two 
Separate occasions. In these circumstances 
I consider that there is no force in this con- 
tention and that the case was properly 
treated as one of “no return” and that no 
appeal was, therefore, competent having re- 
gard to the provisions of s.30. I would, 
therefore, dismiss this petition with costs. 

Abdul Qadir, J.—I agree. 

D. ' + Petition dismissed. 


-GALCUTTA HIGH COURT 
Original Suit No. 1813 of 1930 
; May 15, 1933 
AMEER ALI, J. 
‘NAGENDRABALA DASEE— 
PLAINTIFF 


versus 
PANCHANAN MOURIE—Dzsrenpant 


Hindu Law—Widow—Costs against widow—Sale 
tn execution of right, title and interest of widow— 
What passes under—Tests— Analogy between trustee 
oe widow — Difference between Indian and English 
aw 

The formula used in a sale proclamation, 
“tight, title ‘and interest of the plaintiff” is 
ambiguous, and may indicate either “widow's in- 
terest” or “entire estate” When, therefore, 
ambiguity arises, it is necessary to ascertain 
which of these two meanings was intended and 
in order to determine what property passed, 
the Court should apply the tests, what was 
liable to be sold and what in fact was.sold ? 
The first test (except in its final stages) is a question 
of law. The second test is a question of fact. . The 
principle is that, in ofder „to determine the exact 
interest which passes at a sale in execution of a 
ecree against a Hindu widow the test to be 
applied is whether the suit in which the sale 
was directed was brought against the widow upon 
a cause of action personal to herself or one which 
affected, the whole inheritance of the property in suit. 
Where the property.sold is referred to as the 
share of so and so “as widow’, it can 
only have one meaning and that meaning is “limited 
interest”. [p. 1054 col. 2.] < 

The difficulty for anyone unacquainted with the 
Hindu system is enhanced by the fact that the 
common English word “widow” is used.as a technical 
term for-the purpose of designating a legal person.or 
describing.a legal status. ,In Eaglend, , the- law has 
inyented two owners or two kinds of ownership and 
two persohs, trustee and beneficiary In India, 
theré is only one person. It-is not merely. that the 
surviving wife may happen to fill (as she often “does 
in England) two. capacities, that of trustee and 
beneficiary,-butshe -is a “Hindu widow,” a status 
which combines and comprises some of the elements 
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of trusteeship and some of the elements of beneficial 
ownership; She is neither trustee nor beneficiary. 
She is legal owner, but in accordance with circum- 
stances and the natureof her actions the- limitations 
on her.legal Gwnership are made to vary. She is not 
arepresentative inthe English sense. In a second- 
ary sense she represents the reversion so that finality 
may be obtained “in actions brought during the 
widow’s life’ A decree obtained by a stranger 
against a Hindu widow is by no means comparable 
to a decree obtained against a trustee. The analogy 
of suits and decrees against trustees together with 
the paraphernalia of indemnity and subrogation is 
not appropriate to proceedings against a Hindu ' 
widow [p. 1059, col. 1.] 
| Oase-law discussed ] re 
` Messrs. H. D. Bose, B. C. Ghose, B. Basu ` 
and N. K. Ghose, for the Plaintiff. ' 
- Messrs. S. N. Banerjee (Sr.) and S. N. 
Banerjee (Jr.), for the Defendant. 
:-Judgment.—In this suit the matter in 
issue is what was purchased at a sale 
held on May .7, 1893, in execution of a 
decree for costs dated May 17, 1891, that 


cree, dated 
May 17, 1891, .which is Ex. A, it was 
decreed A 

“that the suit is hereby, dismissed and it is further 
ordered and decreed that the plaintiff do pay to the 
deféndant his costs of this suit.” aa 


‘This decree :for costs was assigned by 
Jadunath-to one Satkarhi Pain. -On July 
11, 11891, . Jadunath -sold his;half undivided 
share in;the premises: to the same,Satkarht 
for :Rs. 3,500. ‘The allocature for costs: was 
issued -on: December :12, 1891, ; amounting 
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to Rs. 1,763-12-0. Application for execu- 
tion was made by Satkarhi by a tabular- 


statement, dated May 27,1892. In this | 


the property to be attached=tis described 
as “half share of plaintiff Kantamani as 
widow.” On July 13, 1892, there was a 
prohibitory order attaching “half share of 
the plaintiff as the widow.” On June 
1, 1893, the order forsale was made and in 
this the property to be sold is described in 
the schedule as 

“all that undivided half part-or share of the 
said plaintiff Kantamani as the widow of Bra- 
bmabishnu Basak: of and in the premises in ques- 
tion.” : aa 


On-September 15, 1893, the sale pro- 
clamation issued, which mentioned simply 
“the undivided half share of the plaintiff 
Kantamani in the following property.” 
On December 7, 1893, the sale was held 
and one- Pulinbihari Pain, brother of 
Satkarhi Pain, bought the property for 
Rs. 100. On May 1, 1894, by a conveyance 
of that date, Satkarhi Painand Pulinbihari 
Pain sold their respective undivided half 
shares. in. the property to a lady, Manmohini 
Dasee,- for Rs:¥.6,200. There is a covenant 
for title-as regards Satkarhi Pain’s half, 
but no covenant =for title in respect of the 
share purchased by Pulinbihari Pain. On 
July 1, 1896, Manmohini Dasee sold one 
half, that is Jadus half bought from 
Satk :rhi Pain, ,to Prankrishna Sen, the 
property still. being undivided. There 
was a partition suit, being Suit No. 668 
of 1896, and the southern half was allot- 
ted to Pratikrishna Sen and the northern 
portion, that is to say, Kantamani’s por- 
tion, was allotted .to Manmohini and 
renumbered Nos. 12-1 and. 12-2, Umesh- 
chandra Datta Lane. On September 2, 189., 
Manmohini sold to Ramchandra for Rs. 3,000. 
On March 21, 1898, Ramchandra sold to 
Dharamdas Ghosh for Rs. 2,650. On April 
29, 1898, he sold it to a lady named 
Dhanmohini Dasee for Rs. 3,778. In ad- 
dition -to the conveyance, there was a bond 
of indemnity in the sum of Rs. 5,000 in 
respect of title. . 

Dhanmohini carried out substantial 
repairs and alterations to the property, to 
which I shall again refer. She died in 
1900, leaving, as far as I remember, a 
will. At any rate, the property descended 
to Ramchandra Ghosh and through him 
to Nistarini Dasee and through her to 
the three sons of Harasundari Dasee, 
Nagendra Mourie, Atulkrishna Mourie; and 
Saratchandra Mourie, 
died- in-1930, leaving four sons, two of 
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.his share 2 
-Ratanlal Gupta. On January 3, 1931, 


Nagendra, Mourie , 
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whom are minors. Atulkrishna Mourie is 
still alive. Saratchandra Mourie mortgaged 
on December 5, 1927, to 


the property was put up for sale in the 
mortgage suit and was bought by the 
defendant Charupanna Seal. On Septem- 
ber 29, 1917, Kantamani died. On Feb- 
ruary 9, 1930, there was a letter of claim 
(the receipt of which has ngi been ad- 
mitted) by her daughter ae) drabala. 
the present plaintiff. On August 27, 1930, 
this suit was filed for recovery ofthe prop-_ 
erty onthe ground that what had been 
bought by Bipinbehari Pain was only the 


“widow's interest’ and not the “entire. 
estate.” These expressions I retain 
throughout this judgment. 

That such a question can at all arise 
is due to two causes: (a) In the decree, 


order for sale proclamation, etc., it has not 
been the practice to specify what is 
put up forsale, i. e. whether. a “widow's 
interest” or “entire estate’; (b) it has been 
assumed that .the formula. used in the 
order for sale proclamation, etc., “right, 
title and interest of the plaintiff’ (even 
where described as widow”) is ambiguous 
i.e. may indicate either widow’s interest 
or “entire estate.” 


“ When, therefore, this ambiguity arises, 
itis necessary to ascertain which of these 
two meanings was intended. As early as 
1876, in Baijun Doobey v. Brij Bhookun 
Lall (1) the rule was laid down in these 
terms by the Board: “What was liable to. 
be sold and what in fact wassold?” The 
first test (except inits final stages) is a 
question of law. The second test is a 
question of fact. The first test asi have 
said, ismainiy aquestion of law. There 
isa great deal of it. I propose first to 
mention inorder ofdate the authorities 
cited (together with certain connected 
cases) and then to state in the form of 
propositions the effect of the authorities as 
I read them. We begin with Katama 
Natchiar v. Rajah of Shi-agunga (2): the 
judgment of Vice-Chancellor Turner at 
p. 605* nature and effect of decree against 
the widow in a suit in respect of the 
estate. Nugenderchunder Glose v. Kaminee 
Dossee (3), rent: accrued after death of 
husband, personal decree. Form of suit. 
Held that the decree against the widow 
(110 133; 2 I A 275; 24 W R 306; 3 Sar. 541; 3. 
Suther 207 (P 0.) : 


(2) 9M I A539; 2 WR PO 3l; 2 Sar. 25. 
(3) 11 MIA 241;8 WR P O 17:2 Sar, 275. 
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“does not affect the reversion. At p. 267%, 
are observations in the nature of a proviso 
to the effect.—- _ 

“That the Board leave unimpaired the general 
rule that ina suit brought bya third person the 
object of which is to recoyer, orto charge an estate 
of whicha Hindu widow is the proprietress, she 
will represent and protect the estate as well in 
respect of her own as of the reversionary 
“interest.” 

For purpoggs of convenience I will refer 
to these cifervation as “the proviso” 
to Nugenderchunder Ghose v. Kaminee 
Dossee ,3).” 

Bistobehari Sahoy v. Baijnath Prasad (4): 
There was a sale of “the right, title and 
interest” of the widow under what I refer 
to throughout asa “personal decree.” It 
was held notwithstanding, thatif the 
debt upon which the decree was founded 
be one for necessity a sale in pursuance 
of such decree would or might “pass the 
“entire estate.” a 


General Manager of the Raj Durbunga 
v. Ramaput Singh (5): Suit for rent which 
accrued during the husband's lifetime. 
Held that, in such a case, the suit is 
really against the estate andthe widow 
is in effect a representative. The decree -is 
therefore against the estate and binds it. 
Mohima Chunder v. Ram Kishore (6): This 
was a case of rent accruing after the death 
of the husband and therefore, similar 
tothe case in Nagenderchunder Ghose Vv. 
Kaminee Dossee (3). There was a discus- 
-sion asto necessity and it was held that 
necessity was not established. That being 
so the decree washeld not to bind the 
reversioner. Theimportance of the decision 
is two-fold: fa) It shows that “necessity” 
and “represantation” are independent. (b) 
Tt adopts and lays down as an affirmative 
proposition the proviso to Nugenderchunder 
Ghosev. Kaminee Dossee (3) at p. 2v0*. 
Baijun Doobey v, Brij Bhookun Lall (1): 

“This was a decree for maintenance accruing 
after the death of the husband. There was 
therefore no question of necessity. There 
wasasale of the “right,title and interest 
ofthe defendant.” In this case atp. 1397, 
the test which I have already mentioned 
was formulated: “What was liable to be 
sold and what in fact was sold.” 

Ramkishore Chuckerbutty v. Kallykanto 


(4) 16 W R 49;7 B LR 213. 

(5) 14 M IA 605: 10 Beng. L R 294; 17 WR 459; 2 
Suther 575; 3 Sar. 117. 

(6) 15 B L R142; 23 W R174. 
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Chuckerbuity (7: This was a suit by a 
widow to recover portion of theestate of 
her deceased hishand. It was dismissed 
wih, costs and*the “right,- title and in- 
terest’. of the widow was put up -for 
sale. Following “the proviso to Nugen~- 
derchander Ghose v. Kaminee Dossee (3),” 
the Court held that, as the suit had been in 
regard to the estate; the decree for costs was 
therefore binding on the estate. Jugul 
Kishore v. Jotenaro Mohun Tagore (8) 
Decree for mesne profits and costs against 
a widow, one of the parties to asuit in 
regard to the estate. The “right, title and 
interest” of the widow was put up for sale 
and the question dealt with and determined 
was, what was sold» Judgment of Garth, 
C.J.,is at page7l* Ruling of Board (Sir 
Barnes Peacock) at pages 73* and 74*. The 
test laid down is as follows: 

“There are many casesin which when the right‘ 
title and interest of the widow is sold, the whole 
interest in the estate passes In other, cases the 


whole interest does not pass. The case depends upon 
the nature of the suit in which the execution issues” 


In other words, if it is:a suit such as is 
referred to in “the proviso. to Nugender- 
chunder Ghose v. Kaminee ‘ Déssee’ (3)! the 
entire estate passes. Nanonii:.Babuasin v. 
Modhun Mohun (9) and Pettachi~-Chettiar v. 
Sangili Vira (10): These cases related to a 
Hindu father’s co-parcenary interest 
(assumed in this respect to be indisting-— 
uishable from a widow's interest), In each 
case tne sale of the “right, title and 
interest” of the father is described as creat- 
ing an ambiguity, to be resolved by, the 
answer to the following questions:* 

“What the purchaser bargained and paid for, 


Not what the Court could have sold but what was in 
fact sold;” (Sir Barnes Peacock). 

‘Dinamoni Chaudhurant v. Elahudad Khan 
(11): In this case the widow had wrongly 
defended.a suit bya stranger in regard to 
property alleged by her toform part of the 
estate. Nevertheless the decree for costs 
against her was held to be binding on the 
estate. Radha Kissen v. Nauratan Lall (12): 
Judgment of Sir Asutosh Monkerjee at 
p. 519{ The principal question in this case 
was one of necessity, the suit being for 
recovery of moneys lent to the widow. Asli 
read the case (especially at page 519)} the 

(1) 604719; 80 LR1. : . : 

(8) 10 O 985; 11 I A 66; 4 Sar. 553; 8 Ind. Jur. 455 

PO. 3 
( (9) 13 C 21; 13I A 1; 4 Sar, 682; 10 Ind. Jur 15HP O.). 

(10) 10 M 241;14I A 84; 5 Sar. 38; 11 Jnd. Jur. 
272 (P O) : ae 

(11) 7.0 W N 678. 

(129.6 O L 490, | 
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question of necessity and-the question of husband's-estate. This is representation in” 
“prospective representation” are dealt with- the English sense or “retrospective repre- 
as distinct matters, by which I mean thisi- sentation.” 


that in a suit such as is referred to in “the 
proviso of Nugenderchunder y. Kaminee 
Dossee (3)” thereis no question of having 
to prove necessity. Hither the suit 
is one of the nature described or it-is not. 


Braja Nath Pal v. Joggeswar Bagchi 
(13): The matter in issue was asin Jugal 
Kishore v. Jotendro Mohun Tagore (8) what 
passed by the sale of the “right, title and 
interest” of a Hindu widow in execution of 
a decree for costs. At various places, at 
pages 349, 350 and 351*, Sir Asutosh 
Mookerjee referred’ to the merits of the 
widow's suit or claim, .in contrast to the 


case in Ramkishore Chuckerbutty v. 
Kallykanto Chuckerbutty (7), where the 
claim was said to be unfounded. He 


compared the position of a Hindu widow tc 
that of a shebait and later, at page 392, he 
‘compared the position of a Hindu widow to 
that of.a trustee.’ At page 353%, the test is 
laid down asfollows: ; 

“The principle iš that, in order to determine the 
exact interest; which passes at a sale in ‘execution of 
a decree against a Hindu widow, ... the test to be 
applied is whether the suitin which the sale was 
directed was brought against the widow upon a 
cause of action personal’ to hérself or one which 
affected the whole inheritance of the property in 
suit.” bt se i 
That is to say the answer is to be found in 
the nature of the suit. f 


Veerabadra Aiyar v. Marudaga Nachiar 
(14): “Personal decree” for loans to the 
widow. If the decree is founded upon a 
debt incurred for necessity, the entire estate 
could have been sold. The question for 
decision is what was sold. Risal Singh v. 
Balwant Singh (15): Following the first case 
in this list Katama Natchiar v. Raja of 
Bhaag. and properly obtained_in regard 
to the estate is, in the absence of fraud or collusion, 
binding on the reversionary heir. A : 

“ The result of the above cases stated in 
the form of propositions appears to,me as 
follows: 


Prop:sition No. 1.—Debt of the husband. 
In a suit against a widow founded upon her 
husband's debt the widow represents her 


(13) 1 Ind Cas. 62:9 OL J 346. 

“ (141 8- Ind, Cas. 1072; 34M 188; (1910) M W N 799; 
9-M L 9-235; 21 ML J 320. : 

(15) 48 Ind. Cas, 553: AT R 1918 P O 87;45 IA 

e 168; 40 A 593; 28 O L J519: 24 M LT 361;9 L W 

_52; 23 OWN 326: (1919) M.W .N 155; 36 M LI 597; 


Zr 
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Rule.—The decree is against the estate. 

Example.—General Manager of the Raj 
Durbunga v. Ramaput Singh (5). 

Proposition No. 2.—Debt of widow. Suit 
against a widow on herown debt. ae 
Rule.— Estate not liable... 
Examples.—Mohima Chu 
Kishore (6) and Baijun D 

Bhoakun Lall (1). 

Exception to rule.—Necessity. 

Examples.—Bistobehari Sahoy v. Baijnath 
Prasad (4), Mohima Caunder v. Ram Kishore 
9, ana Radha Kissen v. Nauratan Lall 

12), 

Proposition No. 3.—Claim.in regard to 
estate. Suit against a widow “in regard to the 
estate,”.7.'e., in which the 

“widow is representing and protecting the estate in 


respect of the reversionary estate: Mohima Chunder v' 
Ram Kishore (6).” 


Representation in a secondary sense or 
“prospective representation.” | 

Rule.—Decree binding on reversionary 
heirs. l l 

Examples. —Katama Natchiar v. Raja of 
Shivagunga (2) and Risal Singh v. Baiwant 
Singh (15). i 

Exception to rule.—Fraud and collusion. 
a AI ja Singh v. Balwant Singh 

Proposition No. 4.- Claim for costs. 


“Costs” constitute a debt created by. the: 
decree and: which accrue at the date of the 
decree. A decree for costs is usually 
regarded as accessory and supplemental to 
the main decree. The debts in question 
may beincurred in a -sujt respectively of 
the nature described in propositions 1, 2 and 
3. In suits of the nature described in proposi- 
tions Nos, 1 and 2, there is no difficulty in 
formulating the rule, 4. e.,in the first class. 
of case, the estate will he bound. In the” 
second class of case, the estate will not 
be bound unless necessity is established. 
In suits of the class described in proposi- 
tion ‘No. 3 (the case now before us) the matter 
is more complicated. I believe, however, the 
rule to be analogous, the decree‘for costs 
being binding on the estate where the main . 
decree is binding on the’ estate, i. e., in the 
absence of fraud or collusion. This proposi- 
tion is not accepted by Counsel for. the 
defendants, who has contended that the 
conditions under which the estate .can be 
affected by -.a..decree for -costs.against the 
widow are more restricted: : 5 

He contended: (i) That there is a differ-” 


r v. Ram 
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‘widow and against the widow. (di) That, in? 
order to affect the estate, a suit brought: * 
by the widow must be shown to have been 
beneficial. (iii) Alternatively, that the 
estate will only be affected in circumstances 
under whichin England costs of a trustee 
would be payable out of the estate. As” 
regards pojiw (1), (disregarding any special 
rule a at to trustees in England 
suing wif@put leave of the Court), it appears 
to me that, on principle, no logical distinc- 
tion can be made between protecting ‘the 
estate by attack and -by defence, i.e., by 
suitto recover possession or resistance to a 
claim to possession,.. ~ 

As regards point(2),in support of which 
: (Counsel for the defendant sought to 
introduce principles of “necessity,” it 
‘appears to me firstly that such principles 
are inappropriate, e. g., how can ‘the 
question ef “honest enquiry” at all ariss ? 
Secondly, I find no trace of ~‘necessity for 
necessity” in the authorities. In Nugender- 
chunder Ghose v, Kaminee  Dossee (3), 
Mohima Chunderv. Ram Kishore (6) and 
Radha Kissenv. Nauratan Lall (12) the two 
matters, necessity and “prospective repre- 
sentation” are treated as self-contained and 
mutually independent. The question of 
representation need not be agitated if 
there is in fact nécessity. If thereis no 
necessity there remains the further 
question—was the suit of the nature 
described in proposition No.3 ? In-support of 
the third contention, Counsel for the defend- 
ant relied upon ‘certain ‘ observations of Sir 
Asutosh Mookerjee ‘in’ Braja Nath Palv. 
Joggeswar Bugchi (18). In this. case, Sir 
Asutosh Mookerjee, before formulating (at 
page 353*) the test already quoted, compared 
the position of a Hindu widowto that of 
trustee under English Law. He concluded 
(page 353 *) 

“that the position ofa Hindu widow in respect of 
costs was not inferior to that of a trustee.” 


It is clear, from ths guarded language 
used, that Sir Asutash Mookerjee was well 
aware of the defecte of the analogy. 
Others not so fully acquainted with the 
English system may however be misled, 
especially having regard to certain ex- 
pressions used by Sir Asutosh Mookerjee on 
the previous page (3924) in describing the 
position of trustees: 

“The principle is that in cases of misconduct, where 
trustees are decreed to pay the costs of the suit, they 
cannot charge the expsuses to the trust fund,on the 


ground that, as the misconduct was personal, the 
costs are personal also, and must be borne by them 


OO TEN a aana aaa aana gagana ` 
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psrsonally. Prima facie therefore where costs are 
given agaiast parties who are trustees, they must bò 
taka tv lave been given against them as trustees, and 
not'as individuals. We may refer also in this 
cinnetina to the case of Birjel v. Tug River Co 

Co. (16). There certain trustees had instituted an 


‘action -in. respect of properties which they heldas 
_trustees The Oourt of first instance made a decree 


in their favour. The Court of Appeal reveraed the 


-decision on the ground that the first Court had no 


jurisdiction to take cognizance of the suit and allowed 
costs to the defeadants as against the plaintifis. Tha 
question arosg, whether this was a decree against the 
plaintiffs in their character as trustees, or against 
them personally. It wasruled that the decree must 
be taken to have been made against them as 
trustees, on the ground that their standing in the 
Court was as trustees and as they had no other 
standing, the decree could not be taken to have been 


“made against them in their personal capacity.” 


In my view, the language used in the 


above-quoted passage is liable to 
perpetuate the misconception of the 
position of trustees prevalent in this 


It has been, to my knowledge, 
the practice in suits by strangers ugainst 
trustées to pass decrees against ‘the 
defendants, “as trustees,”.. “limited to “the 
trast “estate,” “with costs {6-come out-of the 
estate” and so forth. I.havé. myself- done 
.s9. This misconception I believe to be due 
to two causes: (i) failure to ‘distinguish 


between trustees and ‘qualified ownerand: 


assimilation of trusteeship. to shebaitship; 
(ii) failure to. distinguish between. two 
different classes of proceedings, i. e., bet- 
ween actions between stranger and trustee 
and actions ijn which the fund is before the 
Court and the beneficial interest repre- 
sented, such as administration suits. +- 
‘Twill deal. with the second -point first. 
In England, as regards costs, different 
principles are applied in the two classes 
of proceedings mentioned. ‘The matter I 
think is made məst clear by two passages 
in Daniels Chancery Practice and one 
authority. In Daniel's Chancery Practice, 


Edn. 8, Vol. .2, p. 1028, is the following. 


passage: - 
“The general rule, which gives the costs of the 
action: to tha victorious party, and throws, them upon 
the unsuccessful party, applies equally to cases in 
which ths parties are suing or defending in autre 
droit and to thos2 in which they are sut juris. 
Therefore exacutors, administrators, trustees, or 
trustees in bankruptcy, instituting or defending, in 
‘those capacities actions against strangéra to their 
trast, are subject to the same rules as to costs as they 
would. bs if they were suing or defending in their 


‘own right.....Tbhe question whether a party. who 


sues, or defends in autre droit, and is unsuccessful, 
-shall be reimbursed his costs out of the estate which 
he represents, or in respect of which he is a trustee, 
‘is a totally distinct one, and will be referred to here 
after, when we come to treat of cases-in which costs 


2 


(16) (1896) 3 Fed, Rep, 18, . 
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are payable out of the fund which is the subject of 
litigation.” 


The chapter which relates to costs in a 
case where the fund is before the Court 
begins at p. 1054. Turning to p. 1065, 
which | relates to this particular class of 
cases, it reads 

“When it is said that personal representatives, and 
others bearing the character of trustees, are entitled 
to their costs out of the fund or estate which is the 
subject of the action, the rule must be understood 
as applying strictly between themselves and their 
cestwis que trust. Inactions between them and those 
who are strangers to the trust, the ordinary rules as 
to costs prevail; though if a trustee or personal 
representative institutes or defends an action in 
respect of his trust estate, he may reimburse himself 
outof that estate any sums he may have expended 
Properly in such action”, : 

Thusin the first class of case, costs are 
regarded simply as charges and expenses 
incurred by the trustee, in respect of which 


(in accordance with the ordinary principles* 


relating to indemnity) he may or may not 
-be entitled to beindemnified. In the second 
class of case (as to which see R. S. C. 
O. 69, r. 1) generally speaking, costs of the 
trustees are payable out of the fund in 
Court unless. misconduct is- established. 


The matter is made very clear hy the 
judgment of Lindley, L. J., and Bowen, 
L. J. in In re Beddoe, Downes v. Cottam 


(17). ; 
In the first class 0f:case therefore the only 
way by which, in respect. of costs, the trust 
fund may be made available to a stranger 
is through the trustee's right of indemnity 
by applying the principle of subrcgation. 
For a short’ and clear discussion on this 
topic, see Brett’s Leading Cases in Equity 
pp. 207 and 211: see also Mackintosh Burn, 
Ltd. v. Shivakali Kumar (18). The ques- 
tion of indemnity cannot be decided in the 
actual suit. It must be decided vis-a-vis 
the beneficiaries and, as will be seen inIn 
_re . England's Settlement Trusts, Dobb. v. 
England (19) this is usualy done 


“upon originating summons. This autho- 
rity will also illustrate the extreme 
strictness © with which the English 


Courts, allow the right of indemnity to 
be applied. In the notes, Section D tor. 1, 
O. LXV, in the Red Book, the rule is stated 
in the following tems: 

* If a trustee brings or defends an action unsucces- 
sfully it is for him to show that the costs so incurred 
were properly incurred.” 

Returning tothe first point and to the 
passage quoted from Braja Nath Palv, 
° (17) (1893) 1 Ch. 541; 62149 Oh, 233:41 WR177; 
63 L T 595, s Á 

(18) 149 Ind. Cas, 262; A I R 1933 Cal, 668; 60 0 
801; 6 R O 554. s i 

(19) (1918) 1 Oh, 24; 87 LJ Ob. 73; 117 LT 466, 
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Jaggeswar Bagchi (18), at p. 352* the grounds 


-of my criticism will, I think, already havé 


become partially apparent. As I under- 
stand the English Law it is erroneous, in 
connection with actions by strangers against 
trustees, to epeak of such actions or the 
decrees made therein as “ personal” or as 
brought or made against them,‘ as trustees 
and not as individuals ” or ‘the char- 
acter of trustees,” or in thei personal 
capacity.” Ifan action is brought against 
A Bin connection with the trust, of which 
A B is the trustee, he is sued as legal 
owner. In such action, A Bis trustee and 
nothing else. On theother hand, the decree 
is against him and no one else. In other 
words, ina svit of the nature referred to 


there is only one kind of suit and one kind | 


of decree. There is noroom for ambigu- 
ity. The only point of divergence is at a 
later stage, 7. e., when A B claims the right 
to recoup himself out of the trust estate. I 
propose to avoid discuss’ng the position of 
a shebait or the effect of a decree in a suit 
against a shebait, but, bearing the above 
principles in mind, I desire to refer shoitly 
tothe position of a Hindu widow. This 


appears tome asa matter of legal theory . 
to present a striking contrast to the position . 


of a trustee. 

The difficulty for anyone unacquainted 
with the Hindu system is enhanced by the 
fact that the common English word “widow; 
is used. as a technical term for the purpose 
of designating a legal person or describing 


a legal ‘status. In England, the law has’ 


invented two owners or two kinds of owner- 
chip and two persons, trustee and benefici- 
ary. In India, there is one person. It is 
not merely that the surviving wife may 
happen to fill (as she often does in Eng- 
land) two capacities, that cf trustee and 
beneficiary, but she is a “Hindu widow,” a 
status which combines and comprises some 
of the elements of trusteeship and some of 
the elements of beneficial ownership. She 
is neither trustee nor beneficiary. She is 
legal owner, but in accordance with cir- 
cumstances and the nature of her actions 
the limitations on her legal ownership are 
made to vary. She is not a representative 
in the English sense. In a secondary sense 
she represents the reversion so that finality 
may be obtained in actions brought during 
the widow's life. k : ; 

It follows, therefore, that a decree obtain- 
ed by a stranger against a Hindu widow 
is by no means comparable to a decres 
obtained against a trustee. Compare again 
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the common case: af a surviving wife in 
England, A who is trustee and also tenant 
for life with that of a Hindu widow B. In 
the first case, the decree obtained by a 
stranger will be against A,1 having a 
mere right of indemnity. A's beneficial 
interest will be liable to execution under 
the decree the case of the Hindu 
widow, th ee will be against B either 
as quali owner or full owner. 

The result is that, in my opinion, the 
analogy of suits and decrees against trustees 
together with the pacaphernalia of indemn- 
ity and subrogation is not appropriate to 
proceedings against a Hindu widow. It 
does not, of course, necessarily follow that 
similar principles will not apply. There is 

. parallelisn in law as well as in science. 
But Iam not satisfied that it is so. ‘The 
process of indemnity and subrogation has 
no place inthe Indian system and it appears 
to me that the English rules have developed 
from and been built upon that process. 
The rigidity of these rules would, in my 
opinion, be hardly fitting inthe case of a 
Hindu widow. Finally, it appears to me 
upon the authorities that once the main test 
is applied wilh the result that the suit is 
‘found to be one the result of which is 
binding upon the reversioners, there is no 
room for any further discussion of the ques- 
tion whether the expenses of ihe suit were 
“or were not.properly incurred. The first 
“test, therefore, has been passed. In this 
case the Court coulda ‘have sold ‘the “entire 
estate. I now come to the ‘second ‘test: 
“ What did the Court in fact sell ? 

I have already mentioned in order of date 
the main facts on which I propose to base 
my decision, to the efect that what was sdld 


was the ‘“ widow's interest.” ‘My reasons‘ 


are as follows: First of all, I should men- 
tion that 1 have read the transcript of the 

judgment, upon which the decree of 1891 
was based. Substantially the Court found 
the defence to be true and the claim false. 
This being the case the Court, had its mind 
been directed to the point, might well have 
considered it a sut, 1hé costs of which 
should not be korne by the reversion. But 

. I do not think the question was ever con- 
sidered and I do not, therefore, rely upon 
the contents of the judgment. 

' The documents, on the other hand, dc 
appear to me to indicate that what was sold 
by the Court was the “ widow's interest.” 
Under the Code of 1359, s. 259, [the root of 
the trouble, see Jugul Kishore v. Jotenaro 
Mohun Tagore (£)] ıt is provided that the 

“ale proclamation shall declare that ihe 
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sale, “extends only to the right, title and 
interest of the defendant in the property 
specified thereia.” Personally I do not 
read this provision as meaning that the 
Court shall not indicate what is sold, e. da 
“ widow's interest” or ‘entire estate.” 
But that apparently was the view taken. 
Ta 1882 the section was changed, and I 
should conceive, deliberately. The rules, 
however, of this Court had already 
been framed, and under O., XXY, 
r. 7, it is s'illincumbent.to state in the con- 
ditions of sale that only the right, title and 
interests, ete., is sold. The “ ambiguity” 
was thus perpetuated. 

Be thatas it may, what was attached 
under the tabular statement in this case 
was described in these words “‘ half-share 
of the plaintiff Kantamani as widow.” In 
the prohibitory order and in the order for 
sale “half share of the plaintiff as widow.” 
What did that mean? I can understand a 
decree being made against X “ as widow” : 
(I have already indicated my distaste for 
the adverb even in this connection.) But 
when it comes to a document relating to 
sale and the property sold is referred to as 
the share cf so and so ‘‘as widow,” it seems 
to me that it can only have one meaning 
and I think that meaning was “limited 
interest.” The whole case turns on that.’ 
(Taking into consideration the other cir- 
cumstances, .His Lordship held. that the 
second test was not passed. The rest of the 
judgment is not necessary for the purposes 


De “Order accordingly. 





LAHORE HIGH COURT 
Civil Revision Petition No. 248 of 1933 


b December 7, 1933 
BHIDE, J. 
ALAM SHER—PETIriongeR 
versus $ 
DASU RAM AND OTHERS —OPPOSITE 
PARTIES 


Civil Proczdure Cod: (Act V of 1903), 0. XXI, rr 97 
and 58 —Decree-holder's Pleader present when report 
of obstruction placed before Court —Further priceeding, 
whether can be deemed as at the instance of decree- 
holder —Application by father under VO. KAI, 1. 28, 

becoming  canclusive—Son, if 
bound by it. 


Whera the dezree-holder’s Counsel was present 
when the bailiffs report complaining of the 
obstruction by the petitioner was placed before the 
Court it is reasonable to hold that the furthes 
proceedings were taken at the instance of the 
decree-holder. : 

Where the pstitioner’s father’s objection had 
already been dismissed - under O,' XXI, r. 58, 
Oivil Procedure . Code, and the order gad 
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become conclusive -the petitioner who derives his 
right and title from him is bound by the order. 

U. R.P. from an order of the Fourth 
Class Sub-Judge, Bhakkar, dated Feb- 
ruary 16, 1933. ns 
. Mr. Arbar Ali, for the Petitioner. 

Mr. Mehr Chand Sud, for the Opposite 
Parties. 

: Judgment.—The main contention for 
the petitioner is there was. no proper appli- 
cation under O. XXI, r. 97, Civil Procedure 
Code, in this care. It appears, however, that 
the decree-holdez’s Counsel was present 
when the bailiffs report complaining of 
the obstruction by the petitioner was 
placed before the Court and it seems reason- 
able to hold thatthe further proceedings 
were taken at the instance of the decree- 
holder. I also find that the petitioner's 
father’s objection had already been dismiss- 
ed under O. XXI, r. 58, Civil Procedure 
Code,-and the order had become conclusive, 
The petitioner’s application shows that he 
derived ` his- rights from his father. I 
dismiss the petition with costs. . 

D; > Petition dismissed, 


——_—- — 


_ LAHORE’ HIGH COURT 
First Civil AppeabNo; 1976 of 19:7 
June-23, 1933 
ža Jar LAL AND ABDUL-RASBID, JJ. 
t PUNJAB & SINDH BANK, Lr., 
< RAWALPINDI- PLAINTIFF—APPELLANT 

° Versus : 
ISHAR SINGH ASA SINGH AND OTHERS— 

, DEFEN DANTS—RESPON DENTS . 

Civil Procedure Code (Act V of 1818), O. XXII 
r. 4—Appeal by mortgagee—Death of one of the 
puisne mortgagees respcondents— Appeal, if abates in 
its entirety—1 ransfer of Property Act LV of 182), 
s. hY—Merigage by deposit of title deeds—Validity of, 
in Cantonment to uhich s. 59 has been extended. 

On the death of one „of the puisne mortgagees 
respondents during tke pendency ofan appeal bya 
mortgagee, and on the legal 
deceased not being brought on the record, the appeal 
abates only against the deceased and not . in its 
entirety. b 

No mcrtgage by deposit of title deeds 
effected within the limits of a Cantonment to which 
the provisions of s. 94, Transfer of Froperty Act have 

“been made toapply. Gurdas Mal v. Punjab & Sindh 
Bank, Ltd. (1), relied on. 

F.C. A. from a decree of the Senior 
Sub-Judge, Rawalpindi, dated June 15, 
1927. 

Messrs. M. C. Mahajan and Daulat Ram, 


l ze forthe Appellant. 


Messrs. J. N. Aggarwal, Govind as and 


PUNJAB & SINDH PANY, LTD. V. isHaR sind ash SINGH 


_as Thakar- Singh, 


lepresentatives of the ` 


can be | 
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suit against Messrs. Isher Singh-Asa Singh 


for the recovery of Rs. 21,787-8-0 by sale of 


mortgage property. ; 

The mortgages relied upon by the 
plaintif were alleged to have been created 
by deposit of title deeds of certain property 
described in the plaint and situated in the 
city of Rawalpindi, the: de osit having 
taken place in the Can. Some 
persons were impleaded as defe 
were either subsequent mortgs 
registered mortgage deeds ofthe properties 
alleged to have been mortgaged. A plea 
was raised that the alleged mortgage in 
favour of the plaintiff is not valid as 8. 59, 
Transfer of Property Act, has been extend- 
ed to Rawalpindi Cantonment by s. 287, 
Cantonments Act. The Senior Subordinate 






‘Judge held that the amount claimed by the 


plaintiff was due to them but that, in the - 
Cantonment of Rawalpindi, no mortgage 
by deposit of title-deeds could be validly 
created; he therefore granted a simple money 


‘decree with costs for the amount claimed 


against-the original debtor in favour of the 
Bank, with interest at Res. 9-12-0 per cent. 
perannum from the date of suit till realiza- 
tion. This decree was ex parte. The 
judgment says that the other defendants 
“would be free.” He left them to bear 
their own costs. The Bank has presented 
this appeal in this Court. . ; 

A preliminary objection is raised dhat 
i one of ihe subsequent 
mortgagees, has died and no legal repre- 


_sentalivé was appointed in his place within 


+ 


“the prescribed time, the appeal against him 


has abated and that it has also abated in 
its entirety. Some attempt wes made Ly 
the Bunk’ to show that they did not know of 
the death of Thakar Siogh, tut the 


_ affidavits filed by the parties clearly show 


that the appellants- have been negligent in 
the matter. Thakar Singh died 
April 30, 1929, and an application to sub- 
stitute his Jegal representatives was not 
filed till January 16, 1931. In my opinion, 
the appeal has clearly abated as against 
Thakar Singh. but there isno authority for 
holding that it has abated in ils entirely. 
Thukar Singh, was a puisne mortgagee and 
ifthe plaintiffs can succeed in establishing ~ 
a valid mortgage in their favour, the only 
result would be that they would be pcst- 
poned to 'thakar Singh. This would not 
affect the other parties because their priority 
would be decided independently of the case 


on |. 


5 “Narotam Singh, for the Respondents. 
> dal Lal, J—The Punjab and Sindh 
x, Bank, Limited, Rawalpindi, instituted a. 


of Thakar Singh. The appeal, therefore, 
‘dees not abate as against the other - 
respondents. .. On the merits, however, it 


| 84 


must’ fail. In my opinion, the Senior 
Subordinate Judge has rightly held that no 


mortgage by deposit of title deeds can be- 


effected within the limits of the Cantonment. 
I have already discussed this matter in 
detail inmy judgment in Gurdas Mal v. 
Punjab & Sindh Bank, Ltd, (1). 

I would, therefore, hold that there is no 
force in mpeal and dismiss it with 





ashid, J.—I agree. 
N. Appeal dismissed. 
(1) 147 Ind. Cas 942; A I R 1933 Lah, 972;6RL 
465; 35 P L R249, i 


_ ALLAHABAD HIGH COURT 
Criminal Reference No. 733 of 1933 
November 14, 1933 

NIaMATULLAH, J. 
BHARDUL KURMI —AccoseD 
versus 
EMPEROR— Opposite PARTY 

Penal Code (Act V of )880), s 179—Crcess-exuamina= 
tion of witness— Question asto the result of a case 
—Witness denying knowledge--Subsequent answer 
that case was dismissed—Conviction under s.179 
—Legality of. 

Where during cross-examination a witness was 
asked as to-what was the result of a case and instead 
of answering inthe aflirmative orinthe negative, 
he eaid, “1 donot know," and subsequently said 
that thecase was dismissed, and the witness was 
prosecuted and convicted under s. 179, Penal Code ; 

Held, that the Magistrate was not justified in 
assuming that the witness before him was aware of 
the result ofthe case and deliberately stated that 
he did not know and that the witness could not be 
considered to have refused to answer the questions 
put to himashe gave perfectly rational answers and 
there was no reason for the Magistrate to hold that 
the witness declined to answer. 


Order.—Thisis a reference by 
learned District Magistrate of Ballia. A 
.Magistrate of the First Class of that district 
took proceedings againt a witness Bhardul 
‘Kurmi, under s. 480, Criminal Procedure 
‘Code and convicted him ofan offence 
under s. 179, Indian Penal Code sentencing 
him to a fine of Rs, 10. A 

It appears that the witness Bhardul 
-Kurmi, was examined as a witness and 
‘gave certain prevaricating repliesin cross- 
examination. The Magistrate before whom 
he was examined interpreted his answers 
as refusal toanswer question within the 
meaning of s. 179, Indian Penal Code. The 
learned District Magistrate in whose Court 
-Bhardul Kurmi made an application for 
-revision has differed from the Magistrate 
and made the present reference. The 
Aollowing question and answer will disclose 


SHAFI MOHAMMAD V. JAHANGIR 


the - 
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the nature of the offence of which Bhardul 
Kumi was convicted.— 

‘Q. You were asked in cross-examination what 
was the result of the case Sheoshankar v. Ga adhar 
in which you were a witness. Instead of saying 
“yes” or “no,” you deliberately said “I do not know. 
Willyouexplain why proceedings should not be 
taken against you unders 179,Indian Penal Code. 

A When I remembered afterwards I ssid that 
the case was dismissed " ~ 

There is a note by the Magistrate tbat 
ue answer was given after he was arrest- 
ed. 

It is. well-established doctrine that a 
penal statute is to be construed strictly. 
Section 179 of the Indian Penal Code 
makes a refusalto answer a question put 
by a public servant in the exercise of his 
legal powers as such public servant 
punishable as an offence. In this case the 
Magistrate seems to have been of opinion 
that the question put by him to Bhardul 
Kurmi was capable of only one of. two 
answers, 7. e. inthe affirmative or negative. 
Bhardul Kurmi might well not have been . 
aware of the result ofacase in which his 
only interest was that he had given. evid- 
ence.. The Magistrate was not justified in 
assuming. that the witness before him 
was aware ofthe result of the case and 
deliberately stated that he did not know. 
Apart from thisthe witness sould not, 
by any stretch of language, be considered 
to have refused to answer the question 
put to him. He gave perfectly rational 
answers-and there was no reason for the 
Magistrate to hold that the witness declin-. 
ed to answer it. 

The reference is accepted. The convic- 
tion of Bhardul Kurmi is set aside and the 
fine, if paid, shall be refunded. 

N. Reference accepted. 





LAHORE HIGH COURT . 
Civil Reference No. 16 of 1933- 
December 5, 1933 
Bulpe, J. 
SHAFI MOHAMMAD ANDANOTHER 
_ APPELLANTS 
versus i 
JAHANGIR—RESPONDENT _ 

Punjab Land Rerenue Act (XVII of 1887), 8. 158 (14) 
—Lambardar paying land revenue on behalf of 
defaulting proprietor—Suit to recover the amount 
—Jurisdiction of the civil Court—No prejudice 
caused by the trial in civil Court—Power of High 
Court to direct decree to be registered as that of 
one by Assistant Collector. 

A suit. by, a village lambardar for recovery of ‘% 
certain sum. -which had been paid by him to 
Government as land revenue, on behalf of a 
defaulting proprietor, is clearly excluded from the 
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jurisdiction of a civil Court by s. 158, cl. 14, 
Punjab Land Revenue Act. But where the parties 
have not been prejudiced, owing to the trial of 
the suit by the civil Court, the decree 
passed by that Court may be ordered to be 
registered as a decree of an Assistant Collector, 


Order.—This was a suit by a village 
lambardar for recovery of a certain sum 
which had been paid by him to Govern- 
ment as land revenue, on behalf of a 
defaulting proprietor. The suit was tried 
and decreed by a civil Court without any 
objection as to jurisdiction being raised. 
On appeal an objection as to jurisdiction, 
of civil Courts was raised, and the appel- 
late Court has referred the case to this 
Court under s. 100, Punjab Tenancy Act. 
In my opinion, the suit was clearly exclud- 
ed from the jurisdiction of a civil Court by 
s. 158, cl. 14, Punjab Land Revenue Act: 
cf. Aji Rama v. Bodli (1). However, 
there is no reasonto think that the parties 
have been prejudiced, owing to the trial 
of the suit by the civil Court. I accord- 
ingly direct the decree passed by that 
` Court be registered as a decree of an 
Assistant Collector of the second grade 
and the memorandum of appeal should be 
returned for presentation to proper ( ourt. 
‘No order as to costs. 


D. Order accordingly. 
`- “ (1) 36 P L R 1905. < 


— 


CALCUTTA HIGH COURT 
Appeals Nos, 251 and 252 of 1931 
March 3, 1933 
Mirter AND M. O. Guosx, JJ. 
~ SATISH CHANDRA SEN-— APPELLANT 
versus ` 
JEWAN LAL DAGA AND axotaER— 


RESIONDENTS 

Limitation Act (IX of 1808), s. 7— Co-mortgagees 
—One of the co-morigagee decree-holders 
Time, if begins to run against 
holders. - 

A co-mortgagee cannot give a valid discharge in 
respect of mortgage debt so as to bind his co- 
mortgagee. Where one of the mortgagee decree- 
holders isa minor, limitation does not begin to run 
against the major decree-holders until the disability 
of the minor decree-holder ceases. Satindra Nath 
Chaudhury v. Jotindra Nath (1)and Sm. Jugal 
Kishori Debi v. Baidya Nath (9), relied on. [p. 1003, 


col. },] 
orders of the Sub- 


a minor— 
adult decree- 


- A. from the original 

Judge, Asansol, dated February 3, 1931. 
Messrs. Sarat Chandra Basu and Santim oy 

Majumdar, for the Appellant. 


e Messrs. S. N. Banerjee, Jatindra Nath Sen 
and Manilal Bhattacharjee, for the Respon- 
dents. 


SATISH CHANBA SEN V. JEWAN LAL DAGA 


.Mugneeram Bangar was 


tion Case which was 
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Mitter, J.—These two appeals are direct- 
ed against one order made in thecourse 
of execution. The only question raised by 
these two appeals is one of limitation. 
In order to appreciate the point it is 
necessary to slate a few salient facts. It 
appears that Mugneeram Bangar and 
Kedar Nath Daga institu ed a suit in the 
Court of the Subordinate Mi. at Asansol 
against S. H. Seddon ai j 
for declaration of their title to 
chare of.a large number of 
coal properties and for recovery of about 
ten lacs and odd under a mortgage bond 
said to have been executed by the said 
two persons in favour of the plaintiffs on 
March 31, 1921. This suit was compromised 
and on July 3, 1923, the decree which ap- 
pears to be a preliminary decree for sale 
was passed by the Subordinate Judge 
against the said defendant No. 1, Seddon, 
in favour of the plaintiffs according to the 
terms of a settlement which is to be found 
annexed to the decree at pages 3, 4 and 5 
of the paper book. Kedar Nath Daga, one 
of the plaintiffs, died on January I, 1924, 
and on an application on behalf of his two 
minor sons Jiwan Lal Daga and Satya 
Narayan Daga through their mother and 
guardian, one lLachmi Bai, they were 
substituted in place of the said Kedar 
Nath Daga on November 19, 1924. On 
April 18, 1925, a final decree for sale was 
pessed in favour of the said Mugneeram 
and the two minor ‘sons of Kedar Nath 
Daga against S. H. Seddon. The order 
making the decree absolute is to be found 
on pages 10, 11 arid 12 of Part 2 of the paper 
book. After this final decree had been 
madethe appellant in Appeal from Ori- 
ginal Order No. 251 of 1931 was ap- 
pointed a Receiver in Suit No. 908 of 1923 
which was brought by one Sashi Kanta 
Banerjee against the said S. H. Seddon. 

On February 10, 1930, nearly 5 years after 
the order absolute was made, the two minor 
sons of Kedar Nath Daga applied for exe- 
cution ofthe decree against feddon, the 
present Receiver, as well as against one 
Rasaraj Biswas, and the other decree-holder 
made opposite 
party to the said application being describ- 
ed as the decree-holder pro forma in the 
petition for execution which is to be found 
at pages 13 to 15 of the paper-book. This 
application for execution resulted in the 
starting of the Miscellaneous Title Execu- 


numbered as 38 of 
1930. On this both Mr. Seddon and the 







Present Receiver who isthe appellant in 


1934 l 
M. A, No, 251 of 1931 preferred objections 
to the execution of the decree ani their 
main contention was that the decree was 
barred by limitation as no application 
was made within three years from April 18, 
1925, when the final decree in the case was 
made. The objecion was finally decided 
by an order of the Subordinate Judge dated 


February 3 It is material to observe 
that alth petition ot objection was 
filed on 930, and the petition was 


not disp@ed of till February 3, 1931- the 
present appellant did not set out the’facts 
on which they contend that the applica- 
tion for execution was barred by limita- 
tion which facts are now urged before us 
by Mr. Basu who appears for the appel- 
lant. This was a circumstance which we 
shall show later goes very much against 
the contention of the present appellants 
that no opportunity was given to them of 
establishing the facts 
leged. The Subordinate Judge, however, 
came tothe conclusion that as the decree 
was a mortgage decree and asit was not 
possible for Mugneeram, the adult decree- 
holder, to give a valid discharge with 
reference to mortgage debt, having regard 
to the provisions of s. 7, Limitation Act, the 
application of the minor decree-holders is 
not barred by the statute 
He accordingly dismissed the objections. 
Against this order the two appeals have 


been preferred, as has already been stat-’ 


ed, one by Seddon and the other by the 
Receiver, Satish Chandra Sen, and it is 
argued before us that in arriving at a deci- 
sion adverse to the appellant. the Sub- 
ordinate Judge has merely relied on the 
abstract doctrine of law that one of the 
two co-mortgages cannot ordinarily give a 
valid discharge in respect of the mortgage 
debis. 

It is strenuously contended that it may 
be that on the deed or indenture on which 
the suit was instituted the two decree-holders 
were really partners and therefore under 
‘Illus. (a), s. 7, Limitation Act, time would 
tun against all including the infant decree- 
holders. 
client no foundation was laid for this case 
in the Court below. Although the exe- 
cution case remained pending for a good 
length of time no such case was madeout 
-either by putting in an application to the 
Court below to produce evidence in this 
behalf orto produce even the indenture 
which is now sought to be referred to by 
Mr. Basu in the course of his argument 
before us and to the reception of which 
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which are now al-. 


of limitation.” 


But unfortunately for Mr. Basu's- 
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objection has been rightly taken by Mr. 
Banerjee who appears for the respondents. 
It. has not also been stated in the petition 
that there are circumstances which would 
take the case out of the general rule, namely, 
that a co-mortgagee cannot give a valid 
discharge in respect of mortgage debt so 
as to bind his co-mortgagees. This question 
was discussed very elaborately by N.R. 
Chatterjee, J. in a recent case of this Court 
in the case of Satindra Nath Chaudhury 
v. Jatindra Nath (1) and the learned Judge 
after a review of the authorities came 
tothe conclusion that mortgage debt. 
being one and indivisible, ordinarily one 
mortgagee alone cannot enforce the mort- 
gage for his share of the debt only, except 
in cases where there has been severance of 
the mortgagee's interest effected with the 
mortgagor's consent and further that the 
discharge by one mortgagee alone is valid 
only as regards his share of the debt and 
the payment of the mortgage money by 
the mortgagors to one only of several joint 
mortgagees is not a good and valid pay- 
ment as against the other mortgagee or 
mortgagees and does not operate as a 
discharge as toall. It is true that there 
is perhaps some conflict of authorities 
between the different High Courts of India 
as has been noticed in that judgment. But 
the consensus of authorities is in favour of 
the view which has been taken by Chat- 
terjee, J. The same view has been 
taken by Page, J., in another.case which 
is referred to inthe judgment of the Sub- 
ordinate Judge. That is the case of Sm. 
Jugal Kishori Debi v. Baidya Nath 
(2). Page, J., :points out in that case 
that some of the decisions are difficult 
to reconcile. The learned Judge says 
this: h 

“I have examined a number of cases upon this 
subject. It is not easy to disentangle them, and to 
reconcile them is impossible " oa 

He points out that in the case before 
him (Page, J.) it was not proved that the 
decree-holders were members of a joint 
undivided Hindu family, nor was it 
proved that they were living under the 
Mitakshara or Dayabhaga School of Hindu 
Law, nor was it proved that one of the 
mortgagees acted as the Karta of a joint 
Hindu family of which the decree-holders 
were members. In this view he was of 
opinion that one of the decree-holders could 
not givea valid discharge as the decree 


(1) 101 .Ind. Cas 530; AIR 1927 Cal. 425; 31 Oo, W 
N: 


374, 
(2) 104 Ind, Cas. 668; AI R 1927 Cal, 952; 32 0 W 
N 192; 47 OLJ 387 
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was a joint decree. The decree-holders 
were jointly entitled to execute the decree. 
The adult decree-holders could not give a 
valid discharge to the judgment-debtor 
without the concurrence of the minor decree- 
holders and the application for execution 
of sale wasnot barred by limitation under 
ss. 6 and 7, Limitation Act. So faras this 
Court is concerned, this is the position and 
we are not prepared at this moment to dis- 
agree with these decisions which are the 
considered opinions, of at least four learned 
Judges of this Court. No foundation has 
been laid in the Court below by offering any 
evidence to show that this case can be 
taken out of the general rule about dis- 
charge of the debt as between co-mort- 
gagees and in such circumstances we are 
compelled to come to the conclusion that 
these appeals must be dismissed with costs; 
we assess the hearing fee at three gold 


mohurs. 
“M,. C. Ghose, J.—I agree. 
N. Appeals dismissed. 





_,. LAHORE HIGH COURT. 
- Givil Revision Petition No. 234 of 1933 
Apri] 10, 1933 
: JAI LAL AND Acsa HAIDAR, JJ. 
HARI CHAND ANAND & C0o.—DEFENDANT 
— PETITIONER 
Versus 
| Tan SINGER MANUFACTURING Co.— 
PLAINTIFFS— RESPONDENTS 

' Civil Procedure Code (Act V of 1909), ss. 11, 115, O. 
XXXIX, rr. 1, 2—Proceedings fer temporary 
injunction—Whether constitute ‘case — Rerision— 
Suit for injunction for infringement of trade mark 
—Balance of convenience—Conditions under ` which 
injunction can be granted. 

The proceedings for a temporary injunction taken 
‘under O. XXXIJX, of the Code of Civil Procedure 
must be deemed to be “a case " within the meanings 
ef s. 115, Civil Frocedure Code, and open to revision 
as they do not directly affect the ultimate decision 
of the suit one way or the other. |p 1065, col. 1.) 

Where in a suit for injunction and other telicfs 
‘on the ground that the defendant infringed upon the 
plaintiff's trade mark, the plaintiff prays for a 
“temporary injunction, the Court has to see if the 
balance of convenience demandsthat a temporary 
injunction should be issued or whether the ends of 
justice would be met ifthe defendants are put on 
conditions so asto safeguard the interest of the 
plaintiffs if they ultimately succeed in the suit. 
If it is found that the issue of a temporary 
injunction is likely to cause such loss to the 
defendant which it may not be possible afterwards 
to remedy if plaintiff ultimately fails in the suit, 
the injunction should be refused. 

©. Rev. Petn. from an order of the Addi- 
tional District Judge, Lahore, dated 
March 29, 1933. 


Messrs. Nawal Kishore and Narotam 
Singh, for the Petitioner, ` 


HARI OHAND ANAND & CO V. SINSER MANOFACTURING co. 


_above in the scope of the injunction. 
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Messrs. Norman Edmunds 
Carden Noad, for the Respondents, 
Judgment.—The respondents, the 
Singer Manufacturing Company, have 
instituted a suit against the yelitioner, 


Hari Chand Anand & Company for an 
injunction, 






delivery of articles, accounts 
of sales and payment of made by 
them in respect of certai: s which, 


it is alleged, the defendants ar 
infringing the trade-marks of the 
and thus passing them off as manufactured 
by the plaintiffs. The case for 
the plaintifs in short is that the 
articles sold by the defendants are colour- 
able imitations of the articles manufactured 
and sold by the plaintiffs in respect of 
which they have a trade-mark which trade- 
mark has been infringed by thé defendants, 
On the institution of the suit the plaintiffs 
presented an application under O. XXXIX, 
r. 2 of the Civil Procedure Code, for the 
issue of a temporary injunction against the 
defendants preventing them, till the dis- 
posal of the suit, from selling any of the 
articles which were the subject-matter of 
the suit. Affidavits and counter-affidavits 
were filed in support of and in opposition 
to this application and on consideration of 


these the trial Court came to the conclusion: 


which is summed up as follows:— 

“If an injunction is issued, defendants’ whole trade 
is likely to come toa standstill, and if not issued, 
the plaintifs’ field of sale is covered up by the de- 
fendants and there is likelihood of the plaintiffs’ cor- 
poration, in which millions of people are employed 
falling to the ground.” 

“On the consideration of these grounds 
the trial Court granted an injunction with 
regard to certain articles but refused to 
grant it in respect of the others. Both 


parties presented appeals against this order. 


to the District Judge who is of opinion 
that ihe view of the trial Court that the de- 
Sendants’ whole trade is likely to come toa 
stand-still is erroneous. He apparently 
is of opinion that the effect of the refusal 
of the temporary injunction as surmised 
by the trial Court isalso exaggerated. The 
learned Judge, however, considered that this 
was a fit case in which a temporary injunction 
should be granted and not only in respect of 
the articles comprised in the temporary in- 
junction granted by the trial Court but 
also in respect of others also with the excep- 
tion of three, the oilers, the sign-board 
and the price list. He, therefore, modified 
the order of the-trial Court and included the 
other articles except the three specified 


defendants have presented this petition 


and C. H.: 


The _. 


AK 
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‘for revision against the order of the Dis- 
trict Judge. 


A preliminary objection is taken by Mr 
Carden Noad, Advocate, for the respondents 
that a petition for revision is not competent 
in this case on iwo grounds, first, that it is 
covered by a judgment of a Full Bench of 
i in Lal Chand Mangal 
lar Chand (1) because 
relating to a temporary injunc- 
“ separate from the 
suit in which they are taken and must, 
therefore, be considered to end in an in- 








| terlocutory order against which no petition 


for revision is permissible; and accordingly, 
that'on the merits no good ground for re- 
vision is disclosed by the petition. 


In our opinion there is no force in either 
of these objections, The proceedings for a 
temporary injunction are taken under 
O. XXXIX, of the Code of Civil Procedure 
and must be deemed to be “a case” as con- 
templated bythe Full Bench judgment of 
this Court as they do not directly affect 
the ultimate decision of the suit one way 
or the other. With regard to the second 
objection an examination of the grounds 
for revision shows that the petitioner has 
alleged that the District Judge acted with 
material irregularity and also illegally in 
granting the injunction. Whether this is so 
is a matter which is to be considered on the 
merits of this petition. The preliminary 


- objection, therefore, is overruled. On the 


c 


r 


merits of this petition, it seems to us that 
the main question that we are eoncerned 
“with at this stage is the question of balance 
of convenience and this question would 
arise if we are satisfied that the plaintiffs 
have prima facie case. We do not consi- 
der that we are called upon at this stage 
to express a detinite opinion on the merits 
of the respective cases of the two parties, 
as that would amount to prejudging the 
case and probably prejudicating the cases 
of both sides. Whatever order we must 
pass on this petition, therefore, must be 
considered to be confined to the question 
of the temporary injunction and should not 
be considered as an expression of opinion 
on the merits of the case in any way. 


For the purposes of the proceedings we 
have assumed that there are reasonable 


.* grounds for the plaintiffs to say that there 


“has been a colourable imitation of their 
` goods by the defendants, a matter which 


(1) 84 Ind.-Oas. 259; ATR 1924 Lah, 425;5 Lab, 
288; 6 Lah. L J 548; 110 36, 
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we have not decided at al], and we pro- 
ceed with that assumption to decide whe- 
ther the balance of convenience in this 
case demands that a temporary injunction 
should be issued or whether the ends of 
justice would be met if the defendants are 
put on conditions so as to safeguard the 
interest of the plaintiffs if they ultimately 
succeed in the suit. We are of opinion 
that.the issue of a temporary injunction 
in this case is likely to cause such loss to 
the defendants which it may not be possi- 
ble aflerwards to remedy if the plaintiffs 
ultimately failin the suit. The injunction 
comprises several items of goods sold by 
the plaintiffs and the defendants which are 
apparently intensively sold. An order pro- 
hibiting the defendants form selling such 
articles is‘likely to seriously interfere with: 
their trade; but the plaintiffs can be amply 
compensated by making the defendants to 
pay to them any profits that they might 
make by their illegal trade, if. this is - 
finally established. We have, therefore, 
reached the conclusion that the balance 
of convenience is on the side of the de- 
fendants and that the temporary injunction 
should not be granted and further that 
the interest of plaintiffscan be safeguard- 
ed by putting the defendants on condi- 
tions. . s 
Consequently we accept this petition 1 
the extent that we discharge the temporary 
injunction granted by the Courts below and 
in its place we direct ihat the defendants 
should keep true, accurate and regular ac- 
counts of the articles in respect of which 
the plaintiffs have prayed for a temporary 
injunction and undertake- to be account- 
able for and to pay to the plaintiffs if so 
ordered any profits that they might make 
by the sale of such articles. They shall 
be required to give security for the due 
performance of this undertaking. to the 
salisfaction of the trial Court. Their ac- 
counts shall be regularly scrutinised by 
the trial Court, and if necessary, that Court 
will give such directions as it may consi- 
der proper as tothe form of accounts and 
their exhibition in Court. It will be open 
to the trial Court to entertain the services 
of a trained accountant or an auditor to 
check the accounts kept by the defendants 
and to report to it from time to time. 
The acounts and the reports so presented 
to the Court shall be open to inspection by 
both the parties. In the circumstances ef 
the case we make no order as to -costs of 
this petition. 


N, Revision partly accepted. 
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LAHORE HIGH COURT 
Miscellaneous Po o Appeal No. 227 
i of l 


November 14, 1933 
Jar Lar, J. 
MOHAMMAD SARDAR AND OTHERS — 
DECREE-KOLDERS-—ÅPPELLANTS 
Versus | : 
MUSTAKIM AND OTHERS — JUDGMENT- 
DEBTORS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 
1l—Mortgage suit—Final decree—Application for 
execution, if should be in the form prescribed —Duty 
of Court to sell property after getting particulars 
from decree-holder. , 

Where a final decree has been passed in a mort- 
gage suit and the decree-holder applies to the Gourt 
to sell the property, an application in the form 
prescribed under O XXI, r. 1), Civil Procedure Uode, 
is not necessary. It is the duty of the Court to sell 
the property on such application, if necessary, after 
obtaining the necessary particulars from the decree- 
holder and after complying with the provisions of 
the law as to the preparation of the proclamation of 
sale and the other provisions of the Civil Procedure 
Code as to thesale of immovable property. : 

Mis F. C. A. from an order of the Senior 
Sub-Judge, Lahore, dated October 20, 1932. 

Mr. Ganesh Dutt, for the Appellants. 

. Judgment.—A_ preliminary decree for 
the sale of mortgaged property having been 
‘passed the defendants appealed to this 
Court. In the meantime a final decree for 
the sale of the property was passéd. This 
Court confirmed both the preliminary and 
the final decrees. ea 

The mortgagee then made an application 
to the trial Gourt to pass a final decree and 
to sell the property mortgaged. Apparent- 
ly the applicant forgot the fact that a final 
decree for sale had already been passed. 


When this application came up before the 


trial Judge he found that a final decree had 
already been passed and, therejore, the 
application _ was not maintainable. He 
also declined to sell the property holding 
that the application could not be treated to 
be an application for the execution of the 
decree because it was put not in the form 
prescribed in O. XXI, r. 11, Civil Proced- 
ure Code, and certain details of the pro- 
perty sought to be sold were wanting. The 
‘applicant asked for permission to amend 
the application so as tofurnish these details 
but the learned Judge declined to grant this 
permission on the ground that the applica- 
tion was not an application for execution 
at all. He consequently dismissed the ap- 
plication. From this order the plaintiff- 
decree-holder has presented this appeal, 
which in my opinion, must succeed. 

There is force in the contention of the 
appellant that if the Court required any 
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further details as to the property to be 
gold, it should have given opportunity tothe 
decree-holder to furnish such details either 
by amending his application or by present- 
ing a supplementary application containing 
the details; but it is probable, and this 
is the contention of the applicant's Counsel 







the mort- 
MA lt is alleg- 
ed that a plan of the® property 
is also already on the reccrd. In such 
cases it is the final decree itself which 
directs the saleof the property mortgaged 
and it is doubtful whether en application 
in the form prescribed under O. XXI, r. 1], 
Civil Procedure Code is in every case 
necessary. It is, in my opiniog, not necess- 
ary'in this case because a final decree 
had been passed’and the decree-holder 
applied to the Court to sell the property; 
and it was, therefore, the duty of the Court 
to sell the property on such application, if 
necessary after obtaining the necessary 
particulars from the decree-holder and after 
complying with the provisions of the law as 
tothe preparation of the proclamation of 
sale and the other provisions of the Civil 
Procedure Code as to the. sale of immov- 
able property. 

I consequently accept this appeal an 
setting aside the order of the trial Judge 
send the case back to him with direction 
to proceed with the sale of ths mortgaged 


property in the terms of the final decree, -- 


with due regard to the observations made 
above.’ The respondent has not appeared 
before me and as it does not appear that he 
raised the objection which ultimately led to 
the dismissal of the application, I make no 
order as to costs of this appeal. 

N. i Appeal accepted. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 410 of 1932 
January 16, 1933 l 
KENDALL, J. 
ABDUL JALIL KHAN—DErENDANT — 
APPLICANT 


versus 5 
GULAB SINGH’ AND OTHERS ~ PLAINTIFFS 


AND DEFENDANTS — OPPOSITE PARTIES 
Agra Tenancy Act (III of 19:6), s. 48—Scope of— 
Collection of rightful amount of rent by two persons 
—Absence of wrongful exaction from tenant—S. 48, 
af applies—Jurisdiction, question as to—Whether can 
be raised in appeal. is A 
Where there is no wrongful exacticn from the 


= 
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the rightful amount of rent was 
different persons: 

Ield, that there was no question of penal com- 
pensation and 8.48, Agra Tenancy Act, did not apply 
to the cise. 

A questicn of jurisdiction may be raised 
stage of an appeal. > 

. R. App. against a decree of the Small 
Cause Court Judge, Aligarh, dated Decem- 
ber 5, 1931. 


collected by two 


ab any 


Mr. N.A. for the Applicant. 
Messrs. : ja and Ram Narain 
Verma, fone Opposite Parties. 


Order. - This order will cover the above 
ten applicantions for revision which have 
been made against the judgment and the 
decree of the Judge of the Small Cause 
Court of Aligarh. The plaintiffs in fall these 
cases are various bodies of tenants who 
hold land from two co-sharers and have 
paid rent twice over, i.¢.to each of these 
co-sharers, for the same period. “One of 
the co-sharersis the lambardar and he has 
not joined in the present applications. In 
-all the suits it was admitted by both the 
defendants that the tenants had paid the 
rent twice over and that the amount was 
‘recoverable. The chief question for deci- 
‘sion by the Court below was from which of 
the co-sharers the amount should be 
recovered. The decision was that it should 
be recovered from the applicant, and the 
reasons given are as follows: — 

The two co-sharers are not on good terms, 
and the applicant had been collecting the 
rents for some years. The lambardar 
appears to have acquiesced in this arrange- 
_ment, but ashe could not get his share of 
the profits from the applicant, he filed a 
‘suit against him in a Revenue Court for his 
share of the profits. It is also admitted that 
he made some collections himself and itis 
on this account that the tenants paid their 
rents twice over. In the suit for profits 
the trial Court gave the plaintiff, i. e. the 
lambardar, a decree, but did not set off 
.from the amount decreed the sum that the 
lambardar had collected from the tenants. 
The applicant went up in appeal to the 
High Court and one of the grounds of 
appeal was that the amount had not been 
deducted. The appeal was allowed in toto. 

“When the present suit was being tried in 
. the Small Cause Court the decision of the 
appeal in the High Courthad not been pro- 
nounced or at any rate had not been officially 
communicated tothe Court. The Judge, 
however, on being satisfied that the present 
applicant would recover or had recovered 
this amount from the lambardar in the suit 
- for profits came to the conclusion that thé 
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applicant and not the lambardar must 
make the amount good to the tenants. 
‘Lhere was never any doubt that the tenants, 
i. e. the plaintiffs in these suits, had a right 
to recover the amount from one of the 
defendants or both of them. 

Iam asked to hold in revision that this 
decision was not in accordance with law. 
In the first place it is argued that the ap- 
plicant had a right to collect the rents, 
and that the lambardar had not, and that 
for this reason the tenants must recover 
the amount from the lambardar and not 
from the applicant. In support of this it 
is pointed out that the lambardar admitted 
in his written statement in the profit suit 


that the applicant had been collecting 


rents for a good many years, and also that 
there is no law or rule under which the 
lambardar had the exclusive right of 
collection although of course he is respon- 
sible for the revenue. The reply to this 
however is that although the applicant had 
been collecting rents for a number of years, 
it has not been shown that he had an 
exclusive right todoso. There is nothing 
on the record to show that both the co-sharers 
were not entitled to collect rents, and the 
admission made by the lambardar in the 
suit for profits, viz., that the amount of these 
collections might be deducted from his 
share of the profits, merely amounts to an 
admission that as he had already received 
the amount from the tenants he had no right 
to recover it again from the applicant. 
The second point taken is that asa matter 
of fact the applicant did not recover the 
amount from the lambardar inthe suit for 
profits, and that the Court below had no 
justification for making the inference that 
he would do so or that he had done so. I 
have heard Counsel at considerable length 
ou both sides, and itis not clear whether 
the umount has been recovered or not. 
What has been proved however is that if it 
has not keen recovered by the applicant 
from the lambardar, that ıs the fault of the 
applicant. As I have already .remarked, 
the fact that the trial Court in the profits 
suit had made allowance for these collec- 
tions was made one of the grounds of appeal, 
and the appeal was allowed in toto. The 
appellate judgment of the High Court does 
not, itis true, show in so many words that 
the amount had been deducted from the 
lambardar’s share of profits. The matter 
is complicated by the fact that, while the 
appeal was pending before the High Couft, 
a decisicn was pronounced by their Lord- 
ships. of the Privy. Council in which the 
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lambardar’s share in the joint property 
was shown to; be less than had hither- 
to been believed, and consequently 
his share of the profits was reduced on 
that account, too. If however this particular 
amount, that had been collected by tha 
lambardar from the tenants, and was 
admitted by him to be liable to be deduct- 
ed from his claim against the applicant, 
was by accident not taken into account in 
the final order of the High Court, or if it 
was omitted from the decree, it was open 
to the applicant to have the error corrected. 
I am only concerned here with one con- 
sideration and that is whether the Judge 
of the Small Cause Court acted illegally in 
making the inference that he did make and 
on the evidence before him I am by 
no means convinced that he acted illegal- 
ly. 

At the end of the argument a question of 
jurisdiction was raised on behalf of the 
applicant, viz., that the plaintiff’s. suit was 
‘miscoriceived and that it should have been 
framed under s 48, Agra Tenancy Act, on 
that, reading that section together with s. 230 
of the same Act, the. Court of Small Causes 
had no jurisdiction to try it. This objec- 
tion was not raised inthe Court below and 
has not been mentioned in the grounds of 
the application for revision. But it cannot 
be denied that a question of jurisdiction 
may be raised at any stage, at any rata, of 
an appeal. Section 48, Agra Tenancy Act, 
relates to “any sum or produce” which is 
exacted from a tenant 
“by his landholder in excess of the amount re- 
coverable from him as an arrear of rent under this 
Act.” 

The section in fact relates toa wrongful 
exaction, and it provides fora penal com- 
pensation not exceeding double the amount 
exacted. In the present case there was no 
wrongful exaction from the tenant, but by 
mistake or owing to some confusion the 
rightful amount ofrent was collected by 
two different persons. There is no question 
of penal .compensation, and the section 
does not therefore appear to me to be applic- 
able to the present suits. It has been 
pointed out that the Court directed the costs 
of ithe lambardar to be paid by the applic- 
ant. Apparently this was because the Court 
considered that-it was owing to the ap- 
plicant’s negligence that the lambardar 
was taken into Court. It appears that the 
lambardar did all that he could in the suit 
fér profits to adjust the matter of these 
collections as between him and the appli- 
cant. If the adjustment has been made, the 
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plaintiffs have a straightforward case. 
against the applicant, and the lambardar 
need not have been taken into Court. If 
it has not bsen made, itison account of 
the negligence of the applicant. I cannot 
therefore hold that the Couri exercised its 
discretion unjudicially in awarding the 
lambardar his costs aaa! 
cant, The result is, 
ali fail and are diss: 

N. Application 
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LAHORE HIGH COURT ps 


First Civil Appeal No 905 of 1930 
June 16, 1933 
TEK CHAND AND MONROE, JJ. 
MUNICIPAL COMMITTEE, SIMLA 
—DEFENDANT - APPELLANT 
versus 
BELI RAM & Co.—PLAINTIFFS 
— RESPONDENTS 

Deed —Construction—Condi'ions of work contained 
in book of specification — Special contract for a 
particular work—In case of conflict, which to prevail 
—Interest— Future interest at_12 per cent. in absence 
of special reason, if excessirè— Civil Procedure Code 
‘Act V of 190~), s 34. 

According tothe book of specifications iseued by 
a Municipal Committee the setting and coagulating 
tanks were to be constructed in uncoursed stone 
masonry in lime,and it, was provided that no altera- 
tions or variations in the work, which was likely to 
exceed Rs. 500 in value, were to be carried out by 
the contractor without first obtaining the approval 
in writing of the Engineer-in-charge, and if the 
alterations or variations were likely to exceed 
Rs. 1,000 without the written orders of the President. 

the contract with plaintiff, it was speci- 

tically stated that in this transaction the Municipal 
Committee was “represented by ‘he Engineer-in-~ 
charge,” that the contractor agreed and bound himself 
to “execute the work in the most substantial and 
workmanlike manner and with materials of the 
best quality to the complete satisfaction of the 
Engineer-in-charge,” that be would “conform minutely 
to the instructions and drawing issued by the said: 
Engineer’, and that if, at any time it should appear to 
the Iingineer-in-charge that any work had not been, 
properly or skilfully performed he after makinga 
demand for rectification, was authorised to ‘forthwith 
determine and end the contract without further 
notice.” It was expressly laid down that the 
“lingineer-in-charge shall be the sole judge of the 
quality of the materials and the soundnessor nature 
and sufficiency of the work provided, done, and 
executed in pursuance of this agreement,” The 
contractor carried the work in coursed masonry, 
instead of uncoursed masonry in pursuance of the 
orders of Engineer- in-charge and without the written 
orders from President: i 

Held, that the deed executed prevailed over the 
specifications and the contractor had? executed works 
with the orders of the Hogineerand the Committee 
could not escape liability on the ground that there was 
no written order from the President. 

Future interest at 12 perjcent. per annum from the 
date of its decree till realization, is excessive, In 


` 


ka 


1944. 


the absence of special reasons, Courts usually 
allow future interest at 6 per cent. per annum. 


F. A. from the decree of the Senior Sub- 
Judge, Simla, dated February 1, 1930. 

Messrs. Badri Das and Shankar Nath, 
for.the Appellant. 

Messrs. J. 


and Achhru 
Ram, for th 






artners and successors of a firm 
of contractors which had constructed for the 
defendant, the Municipal Committee of 
Simla, certain buildings in connection with 
the Simla. Water Supply Scheme (Guma 
Project), under a written contract (Ex. 
P. W. No. 13-19) dated July 17, 1922. The 
work was completed some time in June 
1924, andon September 22, the plaintiffs 
submitted their final bill for the amount 
due to them. The Committee disputed 


some of the items and paid to the plaintiffs . 


a certain sum of moaey in account. The 
parties made several attempts to arrive at 
an amicable settlement, but these were 
unsuccessful, and the plaintiffs, on Sep- 
tember 27, 1927, brought a suit against 
the Committee for recovery of Rs. 19,000, 
made up of the following items: (a) 
Rs. 12,758-6-9 alleged to have been wrong- 
ly disallowed by the defendant for the 
masonry work done on the coagu- 
lating and setting tanks. -The plaintiffs 
contended that this was done in 
coursed stone masonry in lime, under 
orders ‘of the engineer-in charge of the 
project, and should have been paid for 
at Rs. 73 per 100 cubic feet, and not at 


‘Rs. 60 per 100 cubic fees which was the 


rate fixed for uncoursed stone masonry 
lime. (b) Rs. 1,048-9-6 wrongly deducted 
by the defendant on account of ‘‘dressing” 
done departmently which,’ the plaintiifs 
alleged did not form part of the work in- 
cluded in the contract; (c) Rs. 1,406-4-0 


wrongly disallowed by the defendant on 


account of ‘ramming’ done in layers of 
6 inches each. (d) Rs. 3,803-5-3, interest 
at 12 per cent per annum on the amount 
due on (a), (b) and (c) above from 
August 26, 1925, when the plaintiffs had 
served a notice onthe defendant claiming 
interest on theamount withheld by the 
Committee, to the date of the suit. The 
total of these items was Ks, 19,016-9-6, but 
the plaintiff remitted Rs. 16-9-5 and asked 


‘for a decree for Rs. 19,000. 


The defendant Committee denied the 
claim in its entirety and pleaded that as 


‘a matter of fact the coagulating and set- 
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ting “tanks had been constructed in un- 
coursed stone masonry in lime, and that 
even if it were found that the work had 
been done in coursed masonry under the 


-orders of the engineer-in-charge, the Com- 


mittee was not liable as the change from 
uncoursed , to coursed masonry was 'un- 
authorised and not binding on the Com- 
uittee. It was averred that items (b) and 
(e) had been rightly disallowed and that 
the plaintiffs were not entitled to charge 
interest either under the terms of the con- 
tract or in accordance with the provisions 
of the Interest Act. Lastly, it was urged 
that the plaintiffs, not having completed 
the work within the stipulated time, was 
Hable to pay a penalty of Rs. 600, which 
should be set off against the smount, if 
any, which might be found due to them. 
Aiter a lengthy trial, the learned Subordi- 
nate Judge passed a decree in favour of 
the plaintiffs for Rs. 5,568 with simple in- 
terest on that sum at 12 per cent per 
annum from the date cf the notice 
(August 26, 1925) to the date of the decree, 
and future interest at the same rate from 


-the date of the decree till realization in 


full. From this decree two appeals have 
been lodged in this Court : Civil Appeal 
No. 931 of 1930 by the plaintiffs praying 
that the claim be decreed in full; and 
Civil Appeal No. 905 of 1930 by the de- 
fendant asking for a dismissal of the claim 
except for the sum of Rs.1,048-9-6 which 
is now admitted, had been wrongly de- 
ducted on account of the ‘dressing’ done 
departmentally, item (b) above. 

The principal point in controversy is 
whether the setting and coagulating tanks 
were built in coursed stone masonry in lims, 
and if so, whether the defendant Commit- 
tee is bound to pay -at arate higher 
than that fixed for uncoursed stone masonry. 
The measurements of the work done are 
not disputed ‘both parties being agreed 
that the defendant constructed 98,142,65 . 
cubic fect of stona masonry in lime. The 
plaintiffs claim payment fer it at Rs. 73 
per 100 cubic feet ; the defendant admits 
liability to pay at Rs. 60 per 100 cubic 
feet; while the lower Court has allowed 
Rs. 64 per 100 cubic feet. 

On the question of fact there-can be no 
doubt that the finding must bein favour 
of the plaintiffs. The evidence on the re- 
cord is all one way and establishes be- 
yond doubt that both the coagulating ang 
setting tanks were constructed in: coursed 
stone masonry in lime, under the orderof 
Mr. Henderson, the engineer-in-charge, 
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(Then his Lordships after examining 
the evidence on this point, proceeded.) 
It is however, urged that the engineer-in- 
charge had no power to order the contrac- 
tors to construct the tanks in coursed 
masonry, and in this connection reliance 
is placed on a printed book (Ex. P. W. 
No. 13-20) issued by the Committee on Feb- 
ruary 14,1921 containing specifications to 
the work to be executed, materials to be 
supplied, and conditions to be observed 
in the consiruction of several buildings 
connected with the Simla Water Works 
(Guma Project). On these ‘‘specifications” 
tenders were invited and eventually the 
plaintiffs’ tender wasaccepted. The condi: 
tions on which the contract was given to the 
plaintiffs were reduced to writing in a deed 
(Ex. P. W, No. 13-19) dated July 17, 1922, 
which was duly signed by the plaintiffs 
and the President (Mr. Abraham), the 
Secretary (Mr. Lister) and a member (Mr. 
Cotton) of the Committee and also by 
Mr. Henderson, the engineer-in-charge. 

. The terms of this deed are different in 
several material particulars from the ‘‘con- 
ditions” given in the printed book of spe- 
citications (Ex. P. W. No. 13-20) which had 
been issued about a year and a half earlier, 
and on which tenders had been. invited 
from bidders. , 

According to the book of specifications 
(Ex. P. W. No. 13-20) the setting and co- 
agulating tanks.wele to be constructed in 
uncoursed stone masonry in lime, and in 
para. 30 it was provided that no alterations 
or variations in the work which was likely 
to exceed Rs. ¿00 in value, were to be 
carried out by the contractor without first 
obtaining the approval in writing of the 
engineer-in-charge, and if the alterations 
or variations were likely to exceed Rs. 1000 
without the written orders of the President. 
In the contract (Ex. P. W. No. 131-9), 
however it was specifically stated thatin 
this transaction the Municipal Commitiee 
was “represented by the engineer-in-charge, 
Guma Scheme,” that the contractor agreed 


and bound himself to: 
“execute the work in the most substantial and 
workman like manner and with materials «f the 
best quality to the complete eatisfacticn of the 
Engincer-ir-sharge.” : 


that he would “conform minutely to the 
instructions and drawing issued by the said 
engineer,” and that if at any time it should 
appear to the engineer-in-charge that any 
work had not been properly or skilfully 
, performed he, after making a demand for 
Tectification, was authorised to “forthwith 


Gr 
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determine and the contract without further 
notice.” In para. 16 it was expressly laid 
down that the : 

“Engineer-in-charge shall be the sole judge of the 
quality of the materials and the soundness or nature 
and sufficiency of the work provided, done and 
executed in pursuance of tbis egreement ” 


Mr. Badri Das fog 
mittee relied on pe 
specifications (Ex. PW. We3-20) and 
argued that as the change from uncoursed 
to coursed masonry was admittedly more 
than Re. 1,000 in value and the sanction 
in writing of the President had not been 
obtained, the Committee was not liable to 
pay for it, even though the work had been 
executed under the express orders of 
the engineer in-charge. In my opinicn 
this argument is without force and I have 
nv hesitation in overrulirg it. As stated 
already, the conditions of the contract bet- 
ween the parties were embodied in the 
deed, Ex. P. W. No. 13-19, and their 
respective rights and obligations were to 
be regulated by its terms. The book of 
specifications, issued by the Commiltee a 
year and ahalf earlier, merely contained 
an offer of the conditions on which the 
Committee intended at that time to have 
the work done. These “conditions:’ were 
modified in several important particulars 
in the course ofthe negotiations, and the 
terms ultimately agreed upon between the 







dant Com- 
e printed, 


. Committee and the contractors were enter- 


ed in the written ‘contract, Ex. P. W. No 
12-19. There can therefore be no manner: 
of doubt that if on any point thereis a 
couflict between Ex. P. W. No. 13-20. 
and Ex. P. W. No. 13-19, the latter must 
prevail. A comparisonof the terms of 
the two documents makes it abundantly 
clear that Ex. P. W. No. 13-19 super- 
seded para, 38 of the printed book -of 
specifications; and the engineer-in-charge ~ 
was invested with very wide powers in 
connection with the construction of these 
buildings, andthe contractors were requir- 
ed to execute the work in strict accordance 
with his directions. The class of masonry 
in which the walls of the tanks were to 
be constructed was clearly amatter on 
which the contractors were bound to follow 
the instructions given by him. Itis not 
contended that the plaintiffs, disobeyed 
these instructions. Indeed, the very basis 
of their claims isthat they had executed 
the work in strict accordance with the 
orders issued by Mr. Henderson. The 


„class of masonry in which the walls were 


tobe built is not a matter to which para, 
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12 of Ex. P. W. Ne. 138-19 applied. 
- and I have no doubt that the Com- 


mittee cannot escape liability on . the 


_ highly technical ground urged by Mr. Badri 


4 


3h 


rm 


“interest. 


„governed by ‘the Interest 








as. - 

The next question. for determination is 
the rate at laintiffs areto be 
paid for thi s Lordship consi- 
dered the d allowed the rate 
of Rs. 70 @ 100 cubic feet, and proceed- 
ed). The next item in dispute is the 
cost for “ramming” which the plaintiffs 


claimed to Lave done in layers of 6 inches 
and for which they askedto be paid at 
Re. 1 perl0U cubic feet. The defendant 
denied the claim in toto but the lower 
Court has allowed 8 annas per 1u0 cubic feet, 
Neither party was satisfied with this decision 
and the plaintiffs in the appeal want this 
amount to be enhanced to Re. 1 per 100 cubic 
feet, while the defendant prays that the 
item be disallowed altogether. After hear- 
ing Counsel at length and going through the 
evidence, I am of opinion that the conten- 
tion of both parties are unsound and the 
finding of the lower Court should be 
upheld. ; 

The next question raisedin the defen- 
dant’s appeal is whether the plaintiffs were 
entitled to charge interest on the amount 
withheld by the Committee. Inthe contract 
there is no provision for the payment of 
But the plaintiff submitted their 
final bill in September 1924 claiming a 
certain suny as due to them. A part of 
this sum was disallowed by the Committee 
and on August 26, 1925, the plaintiffs 
served a notice on the Committee demand- 
ing the amount and saying that on the 
failure of the Committee to pay interest 


at 12 percent per annum would be charg- . 


ed. On these facts the case is clearly 
Act and the 
lower Court held quite rightly that interest 
ia payable onthe amount found due. The 
plaintiffs, claimed and the lower Court 
allowed, interest at 12 per cent per annum 
and having regard to all the circumstances 


I donot consider this to be excessive. I, 


therefore, affirm the finding of the lower Cout 
“that the plaintiffs ars entitled to 
“at 12 per cent per annum on the amount 
‘found due by it from the date of the 


interest 


notice up to tha date of its decree. 
I als> ‘hold thit -on the amount, by 
which we have enhinced the decre- 
tal amount, tha plaintiffs shall be 
allowal interest at the same rate from 


= the date of nəticə to the date- of- our 


decree, - ~~ 
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The lower Court has given the plaintiffs 
future interest at 12 percent per annum 
from the date of its decree till realization. 
This, in my opinion, is excessive. In the 
absence of special reasons, CU ovrtrusually 
allow ‘future interest at 6 percent per 
annum. -No special reasons have been 
shown to existinthis case and I do 
not see why a higher rale should be 
allowed. The Committee in their appeal 
claimed toset off Rs, 6U0 as compensation 
for the delay-on the part: of the plaintiffs 
in completing the contract. The lower 
Court has, however, given good reasons for 
holding that the delay had, been condoned 
by the Committee, and that it is not 
entitled to any compensation. As Iam in 
complete agreement with the conclusion of 
the lower Court, and the reasonings on 
which it is based, I do not think it necessary 
to discuss the evidence bearing on the 
point, I would, therefere, disallow the 
defendant’s claim on this point. There is 
however, a clear mistake in the decree 
sheet to which our attention has been 
drawn by Mr. Badri Das. In the 
judgment the lower Court gave the 
plaintiffs . proportionate costs on the 
amount decreed, but in the decree-sheet 
the amounts payable on account of Contrt- 
fee stamp and Pleader’s fee have been 
calculated on the sum originally sued 
for. This is clearly a clerical mistake 
and should be corrected. The result, 
therefore, is. that in addition to the 
amount decreed by the lower Court the 
plaintiffs are entitled to the following 





items: : 
| . Rs. a. p. 
Due for the Coagulating and . 
Settling Tanks in excess of the 
amount allowed by the lower 
Court . sy 3,683 li 4 
Interest on Rs. 3,68&-11-4 from 
August 25, 1975 to June 16,1933 
at i2 per cent per annum a 3,454 5 6 
Total 7,143 0 10 


I would accordingly accept the plaintiffs’ 
appeal (Civil Appeal No. 951 of 1930) and 
enhance the amount decreed by the lower 
Court by Rs, 7,145-0-10 with proportionate 
costs in both Courts, and future interest at 6 
percent perannum from the date of this 
_judgment till realization. The defendant's 
appeal (Civil Appeal No. 905 of 1930) is 

‘dismissed with costs, except that in the 
lower Court’s decree the plaintiffs’ memo. 
of costs shall be corrected as stated above 
„and the plaintiffs shall be allowed.future 
interest on the amount decreed by the 
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lower Court at 6 per cent. per annum 
from the dateof that decree till realization. 
Monroe, J.—I agree. 
De” Order accordingly. 





CALCUTTA HIGH COURT 
Civil Appeal No. 1103 of 1931 
: August 11, 1933 
QUHA AND BARTLEY, JJ.. 
“ SRISH CHANDRA GANGULY— 
PLAIAT FF — APPELLANT 
versus 
‘ESOM MUSSALLI AND OTHERS — 
DEFENDA NTS— RESPONDENTS 
Bengal Tenancy Act «(VIII of 185, ss. 23, 155 
23—Permissible. user -Tests—Tenant building edifice 
for public worship on homestead land—Whether 
~ pubiic user—Suit under s, :5—Decree, nature of 
User permissible under s. 23, Bengal Tenancy Act 
is user connected,. direct'y or indirectly, with the 
purposes for which the tenancy was originally 
created, and attributable to the special reeds of the 
ténant as'an agriculturist. The erection of an edifice 
intended for public worship,-whetber such edifice is 
constructed on homestead or on agricultural land, 
is not such user. In such a case the landlord is 
` entitled to an ejectment decree under 8,155. Oneof 
‘the tests to be applied in such a case is whether 
ths purpose for which the land is used is or is not 
one totally unconnected with agriculture. Raj 
„Kishore v, Rajani Karta (1)and Dhirendra Kumar 
\v Radha Charan (2, relied on 
The decreein a suit under e. ?5 should be drawn 
up in accordance’ with s. 155. An injunction by 
which the defendants are permanently restrained 
.from allowing tbe public to acquire any right on 
ihe plaint lands i is not a valid form of prohibition. 


A. from appellate dearee of ihe 
‘Additional District Judge, Jessore, dated 
November 17, 1930. 

Messrs. Bireswar Bagchi and -Nirod 
Bandhu Roy, for the Appellant. 

Messrs, Nasim Ali: and Farhat Alt, for 
the Respondent. 


‘Bartley, J.—This appeal is directed 


" against the daa of Lhe learned Ad-. 


ditional. District Judge, Jessore, reversing 
the- decision of the “Munsif, First. Court, 
Jhenidah. The case in the plaint was 


that defendants Nos. 1 to 4 in the suit. 


held an agricultural jawa of Rs. 7-8-0 
carved out -of ‘an original jama of 
Rs, 18-8-0. This jama included a plot 
‘of homestead land plot No. 1720, on which 
the defendants lived. t 
elsewhere. and in 1434 B. S. erected a 
hut on the plot,and allowed the Muham- 
“madan public to use it as a mosque. 
eFurther, they attempted to collect money 
‘ by subscription to build a pucca mosque. 
The suit was brought under s. 25, Bengal 
“Tenancy Act, _ Inthe first Oourt, ‘the sub- 
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They went to live. 
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‘tenant as an agriculturist. 
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stantial defences were that no notices~ 
under s. 155, Bengal Tenancy Act, hat 
been served on the defendants. that, the- 
suit was barred by waiver and acquiescence 
as the landlord knew of; and assented 
to the erection of the hut for the speci- 
fic purpose indicate ethat the plot on 
which it stood was d land: that. 
by law, equity ang ndants were” 
entitled to erect a that theré 
was no user rendering the IW] unfit for 
the purposes -of the tenancy. The Munsif 
decreed the suit against defendants Nos. 
1 to 4. The decree directed the removal . 
of the hut, gave nominal damages of one * 
pice to the plaintiff, and directed khas 
possession on default. Further defendant 







‘Nos. 1 to 4 were, 


“permanently restrained from allowing the 
publie to acquire any right on and from’ erecting 
or allowing anyone else to erect either a kutcha 
or a pucca jana ghar or mosque on the plaint 
lands.” 

On appeal, the learned Additional Dis- 
trict Judge held, in agreement with the 
lower Court, that there had been a proper 
service of notices on the defendants, that 
the suit was not barred, that the original 
tenancy was an agriculiural tenancy, that 
the plot on which the hut stood was a 
plot used as homestead land and com- 
prised in the ‘tenancy, and that the hut 
was: public mosque, erected 

“with the obvious intent of using it for prayer 
ithe same. 
soda ag to flock there and Bay their prayers | 
there. 


On these findings, he came to the con- 
c.usion that suck user did not ‘hamper 
in any way the pusposes of the tenancy 
and consequently constituted no ground 
for ejectment under s. 5, Bengel Tenancy 
Act. The short point therefore, for deci- 
sion in this’ appeal is whether on the 
facts found, the tenant has used the land.. 
in a manner which renders it unfit for the. 
purposes of the. tena zy. On full con- 
sideration of the question,’ we are con- 
strained to take the view that the 
answer mus: be in the affirmative. We 
are- unable to hold that the erection of 
a place of public worship on land com- 
prised within a tenancy originally created 
for the purposes‘of agriculture is a species 
of user permissible under -s. 23, Bengal 
In our view, such permissi- 
ble user must. be user connected, directly 


‘or indirectiy, with the purposes for which 


the tenancy was originally created, and 
attributable to the special needs of the 
We do not < 
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think it can be said that the erection of 
an edifice intended for public worship, 
.whether such edifice is constructed on 
homestead or on agricultural land can be 
held to be such user. 

As indicated in ) 
Kanta (1) one 
in such a 


Kishore v. Rajani 
sts to ba applied 
Ker the purpose 
for which sed is or is not 
one totally, with agriculture, 
and on thewfacts here found, there can be 
no doubt that there is no such connection. 
In Dhirendra Kumar v. Radha Charan 
(2) it was held that the construction of a 
cremation ghat on an occupancy holding 
rendered ıt unfit for the purposes of 
agriculture, and even if it be conceded 
that in the present case the plot was 
bastu land, used, before it was aban- 
doned, as the dwelling house of the raiyat, 
it cannot, we think, be maintained 
that the erection of a place of public 
worship on the site does not make it unfit 
for the purpose for which it was originally 
intended and used. 

Our attention has been drawn on be- 
half of the respondent, to the case re- 
ported in Hari Mohan Mitter v. Surendra 
Narain Singh (3). In that case, however, 
it was distinctly found that the erection 
of the buildings in question 
conformity with the purposes for whizh 
an agricultural holding was let. We are, 
therefore, of opinion that on a correct 






application of the principles which emerge. 
from a consideration of the law and of 
the reported cases, the decision arrived’ 


at by the learned Additional Judge’ can- 
not be supported. It follows that. the 
plaintiff-appellant is entitled to a decree 


in accordanee with the provisions -of ` 


8.155, Bengal Tenancy Act. The decree 
passed by the Munsif is not, however, in 
strict accordance with the provisions of 
that section, nor is an injunction by 
which the defendants are permanently 
restrained from allowing the public to 
acquire any right on the plaint lands, a 
valid form of prohibition. 

The result of the conclusion arrived at 
by us therefore, is that the appeal is 
allowed, the decision of the Court of 
appeal below dismissing the 
suit is set aside, and a decree 
in favour of the plaintiff in accordance 
with the provisions of 8. 155, Bengal 

(1) 31 Ind. Oae. 249; 24 OL J85. 

(4) 57 Ind. Oas. 758; AI R 1920 Oal 263, 

(3) 34 U 718; 34 LA 133; 4AL J 497; 6OL GS 
19; 11 OWN 794; 17M LJ 333; 2M LT 399; 9 Bom. 
L R 750 (PC), i : - 
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Tenancy Act. The plaintiff's suit is decreed 
against defendants Nos. 1t0. 4, They are: 
to pay to the plaintiff the amount of 
Rs. 10) as compensation for misuse of the 
lands appertaining to the agricultural 
holding in suit. The misuse of it is 
capable of remedy; and the defendants 
are liable to be ejected from the holding . 
in execution of this dacree in the event 
of their non-compliance with the direction 
of this Court in the matter of payment 
of compensation mentivned abovsa, and of. 
remedying the misuse of the holding. 
Such misuse consisting in using plot- 
1720 mentioned in the plaint as a place 
of public worship, and raising a struc- 
ture on the same which is used, or is 


meant to be used, as a public place of ` 


worship (a mosque). within two months 
from this date. As mentioned in the 
judgment of the trial Court, the plaintiff's- 
suit is dismissed as against defendants 
Nos. 5 to 10. The parties are to bear 
their own costs in the litigation through- 
out. -The records of the, case are to be 
returned as soon as practicable. 

Guha, J.—I agree. in 

N. Order accordingly. 


-RANGOON HIGH COURT 
Criminal Revisions Nos! 404-B and 419-B 
of 1923, _ 
“December 23, 1933 
, Mya Bu, J. 
EMPEROR—PRosscotor 

versus : h 
NGA NYI NGE AND OTHERS | 

— OPPOSITE Pakry, 

Criminal Procedure Code (Act V of 1858), s. 893 as 
amended by Whipping (Burma Amendment) Act, 1987 
—Comtutation of maximum period of imprisonment 
—Pertod for which accused is already sentenced-~ 
Whether can be taken into account. : 

It i3 not justifiable to. taka into account the 
period of imprisonment to which a man has already 
been sentenced before the commission of the offence 
for which thesentenceof whipping with- or without 
imprisonment is passed, in the computation of the 
maximum period of imprisonment fixed by s. 393,_ 
Criminal Procedure Code, as amended by the Whip- 
ping (Burma Amendment) Act, 1927, Nga Nyi Gyi v. 
Emperor (1), distinguished.. 3 

Cr. R. against an order of the First Addi- 
tional Special Power Magistrate, Bassein,’ 
dated August 8, 1938. o : 

Mr. Tun Byu, for the Crown. 


Order.—The question that fails for de- 
termination in these cases is whether the 
sentences of whipping passed on the three 
respondents respectively by the. First Addj-. 
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tional Magistrate of Bassein in his Criminal 
Regular ‘l'rial No. 203 of 1933 are legal or 
not. ln that trial the three respondents 
were convicted and sentenced each to 
suffer six months’ rigorous imprisonment 
and also to receive 25 lashes of whipping 
for an cffence punishable under s. 329, 
Indian Fenal Code, which they committed 
in the Bassein Jailon June 30, 1983. At 
the time of the commission of the offence 
the iespondents were convicts in the 
Bassein Jail: Nega Nyi Nge undergoing a 
sentence of 10 years’ rigorous imprisonment, 
Nga Aund Din undergoing a cumulative 
sentence of 46 years’ rigorous imprisonment 
and Nga Po Chaw undergoing a sentence 
of seven years’ rigorous imprisonment, 
upon convictions passed upon them in 
various previous tiials. Under s, 393, Ciimi- 
nal Procedure Code no male sentenced to 
death or transportation or penal servitude 
or for imprisonment of more than five 
years could be punished with whipping. 
The term of imprisonment mentioned in 
this section has, however, been extended 
from five to seven yeais by the Whipping 
(Burma Amendment) Act, 1927. 

Inasmuch as-the-sentences of impriscr- 
ment passed on ihe respondents in this case 
were to commence after the expiry of the 
sentences that they, were undergoing, the 
cumulative terms :uf.impriscnment which 
the resgoncents 1esfectively will have to 
suffer aie more than’ seven years. The 
question for _consideration, therefore, is 
whether by reason’ of-the sentences of im- 
prisonment amounting to more than seven 
years in the case of each of the respon- 
dents, the sentence cf whipping contra- 
venes the restriction imposed by s. 393, 
Criminal Procedure Code, as amended, su 
far as Buima is concerned, by the Whip- 
ping (Burma Amendment) Act, 1927. Theie 
1s no reported judicial decision dunectly 
bearing upon the point. In Nga Nyi Gyi v. 
Emperor (1) the late Chari, J., following a 
decision of a Full Bench of the Madras 
High Court reported at p. 56 of the Indian 
Law Reports, Madras Series, Vol. 1, held, 


in July 1924, that a man sentenced in two - 


different cases to imprisonment which 

cumulatively exceed the term of seven years 

could not be punished in addition with 

whipping. ‘lhese cases are, however, very 

- clearly distinguishable from the one þe- 
sore me; for, in each of them, both the 
earlier and the laler sentences were for 

(1) 120 Ind. Cas 697 A I R1930 Rang. 138; (1930) 


Or Cas 305; 31 Cr. L. J.176; 7R 769; Ind, Rul. 
(1950), Rang. 57, i i 


EMPEROR v. NGA NY1 NGE 


149160 
offences committed by the prisoners beforé 
they were convicted and sentenced to im- 
priscoment in any of the trials in which 
the sentences were passed. 

The offence for which the 1espondcnis 
weie tried and of whig ey wele convict- 
ed in Criminal R 203 of 1933 
of the Court of the nal Magis- 
trate of Bassein, ‘mitted by 
them jointly in the jail whe they were 
impriscned as convicts serving terms of 
imprisonment imposed upon them many 
months before. The relevant part of 
s. 393, Criminal Procedure Code runs as 
follows: 

“None of the following persons shall be punishable 
with whipping, namely males sentenced to death or 


to transpoltation or to penal servitude, or to impri- 
sunment for more than five years,” 









Although there may be justification for 
interpreting the word ‘‘sentenced” as in- 
cluding the sentencing of an offender in 
two or more different trials for offences 
ccmuitted before conviclicn in any of such 
tials, upon the ground that the intention 
of the legislature appears to be nct to inflict 
the punishment of whipping upon amar 
who is about to serve an imprisonment cf 
more than seven years, there is, in my 
opinion, no reason whatever to warrant the 
reading of this word in such a way as to 
suggest “undergoing a sentence.” There 
can, therefore, be no justificaticn for the 
taking into account ot the period of.im- 
prisonment to which a man has already 
been sentenced befcre the commission of 
the ‘offence for whicn the sentence of 
whipping with or without imprisonment is 
passed; in the c.mputation of the maximum 
period. of impriscnment fixed by s. 398, 
Criminal Piocedure Code, as amendcd by 
the Whipping (Buima Amendment) Act, 
1927. The fact that even the Piisons Act, 
1894 authorizes the Superintendent to 
punish priscners guilty of certain prison 
ofiences with whipping, (see ss. 45 and 46) 


- seems to lend some support to this view. If 


in the computation of the maximum pericd 
of imprisonment fixed by s. 393, Criminal 
Procedwe Code, as amended by the 
Whipping (Buima Amendment) Act, 1927, 
the period of imprisonment which a pri- 
scner is suffering and during which the 
offence for which he is sentenced to suffer 
whipping, with cr without impriscn- 
ment, is committed, results which 
could not have’ been ın the contempla- , 
tion of the legislature must neces- 
sarily arise in many cases: for example, ` 
a map sentenced in 1914 to sufer 10 yeaze’ 


1934 
rigorous imprisonment for dacoity commits 
an offence of -voluntarily causing grievous 
hurt in 1923 while in jail nearing his 
release, 







as they are per- 
Act, 1909, read 
a Amendment) 


The result 
is that the sentences passed cn the res- 
pondents by the First Additicnal Magistrate 
of Bassein in his Criminal Regular Trial 
No, 203 of 1933, as altered by the Court of 
Session in Criminal Appeals- Nos. 402, 421 
and and 422 of 1933, are upheld. The 
Proceedings will be returned to the Courts 
concerned with these remarks. 
N. Order accordingly. 


Z 


SIND JUDICIAL COMMISSIONER'S . 
COURT 


Miscellaneous Appeal No. 45 of 1928 
November 16, 1932 
FERRERS, J. ©. AND Aston, A. J. O. 
ABUBAKER TARMAHOMED— 
APPELLANT. 
versus 
FATMABAIL BRrsPoNDENT 
Civil- Procedure Code (Act V of 1908), O. XXXIII, 
ma 10— Application to sue informa „pauperis granted 
—Court-fee leviable—Whether according to law in 
force on date of application for leave to ‘sue cr on 
date of decree. i 
Where an application to sue in forma pauperis 
is granted, the suit is deemed to have been institut- 
ed onthe date when the application was made and 
where the plaintiff succeeds in the suit, the court- 
fee leviable from him under O. XXXII, r. 10, 
Civil Procedure Code, is that payable under the law 
in forcs on the date when the application for leave 
to sue as a pauper was made and not the law in 
force onthe date of the decree. Kaman Mada v. 
Mallat (1), followed. E 
Mis. A. against the order of Rupchand, 
Additional J adicial Commissioner of Sind. 
Mr. Dipchand Chandumal, for the Appel- 


Mr. C. M. Loba, Government Pleader, for 
the Crown. 

Judgment.—The  plaintifi-respondent 
applied for leave tosue as a pauper in 
February 1932. Her application was 
granted and she sued as a pauper for a 
declaration, partition and possession of 
property. | 6; 

According to the averments in the plaint 
ihe plaintiff was liable to pay court-fee 
yo’ Rs, 1,94,718-12-0. At the time of the 
lecree it was alleged that the value 
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of the properties had decreased to 
Rs. 60,000. An application was made to 
the Court for leave to amend: the plaint 
and to pay court-fee on Rs. 60,000. The 
application, however, was dismissed. 

A settlement was brought about and 
it was arrived at on the basis that the 
court-fee payable by the plaintiff was 
a court-fee on Rs. 60,000. The court- 
fee was to be paid by the defendant. It 
was, therefore, agreed-that the defendant 
should pay the balance of the court-fee 
and that he should not recover the same 
from the p!'aintiff. 

The learned Additional Judicial Com- 
missioner directed that the  court-fee 
should be calculated inthe first instance 
on the whole sum of Rs. 1,94,718-12-0 and 
that from ita sum of Rs. 1,635-0-0 should 
be deducted which was ‘the court-fee 
properly calculated on Rs. 60,000 and 
the difference was the fee which the 
defendant had to pay. Direction was 
further giventhat the court-fee should be 
calculated according to the same Court 
Fees Act which was treated as applicable 
when the court-fee of Rs. 1,635 was cal- 
culated on Rs. 60,000, 

An appeal has been made to this Court. 
It is contended that the learned Additional 
Judicial Commissioner of Sind erred in 
not holding that the court-fee payable 
was according. to the Court Fees Act, 
in force at the time of the institution of 
the pauper application, namely, February 
1922, which would be the date when the 
suit would be deemed to have been filed. 
The court-fee on Rs. 60,C00 was calculat- 
ed according tothe Court Fees Act in‘force 
at the time of the judgment. It is con- 
tended that the learned Additional Judi- 
cial Commissioner had no jurisdiction to 
order the court-fee to be calculated 
according to the Court Fees Act in force 
on that date. 


I agree with the view expressed in 
Kaman Mada v. Mallat (1). It was there. 


“ pointed cut that where an application to 
- gue in forma pauperis is granted, the suit 


is deemed to have been instituted on the 
date when the application. was madé and 
where the plaintiff succeeds in the suit 
the court-fee leviabie from him under 
O. XXXIII, r. 10, Civil Proceduré Cede 
is that payable under the law in force 
on the date when the application for 
leave to sue aS a pauper was made and 


(1) 91 Ind. Cas. 302; 


) 49M LJ 638: 22L W 732; 4 
IR 1926 Mad. 150, i 
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not the law in force on the date of the 
decree.: 

In the ‘circumstances the cowi-fee 
leviable on a suit for Rs 1,94,718-12-0 
should have been calculated according to 
the fees laid down in Act- VII of 1870 
which amounted to Rs. 1,909. 

For the reasons mentioned above I 
would set aside the order of the learned 
Additional Judicial Commissioner, end, 
since the appellant has paid the full 
cour.-fee ordered, J would direct that the 
excess paid by him be refunded to him, 
namely the difference between the amount 
he has paid as court-fee on Rs. 1,94,718-12-0 
and the sum of Rs. 1,900 and that the 
necessary certificate should be issued. 

N. Order set aside. 


_RANGOON HIGH COURT 
First Civil Appeal No. 13 of 1933 

August 1, 1933 

CUNLIFFE, Actc. C.J. AND BAGULEY, J. 

C.T. V.E. VYRAVAN CHETTYAR-- 
_. APPELLANT 

VErSUS 
MA SAW NWE AND OTHERS - RESPONDENTS 

Burmese Buddhist Law— Guardian and ward—De 
facto guardian of minor, if can encumber r 
dispcse of minor's property—English Common 
Law princtples—Applicabiluy to Burmese Buddhists 
~Custom—Indian customs, if apply to Burmese 
Buddhists ar 

A de facto or natural guardian of a Burmese 
Buddhist mioor cannot validly dispose of, or encum- 
ber in any way, the property of his ward Maung 
Thin Maung v Ma Saw Shin (I), AR  V.Chettyar 
Firm v. Maung Ala Gyi (2) and Ranja Khan v. Ma 
Chit (3), relied onj 

The originators of the Buddhist pricciples of 
personal law never recognized, and never thought of 
recognizing, guardianship. It was introducea only 
by the coming of the British and the Indian settlers, 
and on tl:e introduction of the Guardians and V ards 
Act as an efective statute Jn such a case it would 
not be right, to introduce a fresh and urknown 
principle of jurisprudence into the personal law of 
a people who by their very habits and cust‘ ms had 
never recognized sucha principle in their eerlier 
days as a nation. 

Courls ia Lurma have always been 
recognize Indian customs as applying 
Buddhist. l 

F. C. A. against the decree of the District 
Judge, Myaungmya, daled Decemher 17, 
1932. 

Mr. F. S. Doctor, for the Appellant. 

Mr. Ba Han, for the Respondents. 

Cunliffe, Ag.C.J.—This is an appeal 
from a decision of the District Judge, 
Myaungmya. He -was dealing with an 
action brought by two young Burmese 
puddhjst women who sought a declaraticn 


slow to 
to Burmete 
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against a firm of Chettyars and against 
their brother and sister-in-law to the effect 
that thiee mortgages executed by the 
brother and the sister-in-law in favour of 
the Chettyar firm were null and void and 
not binding and effegtive against the plair- 
tiffs interest in and that was 
hypothecated. Judge gave 
the plaintiffs a a e came tn 
the conclusion thie m z that was 
raised by the mortgages was Wot soenton 
necessaries of the minors but was appar- 
ently spent toa large extent on diamonds 
and jewellery. The Chettyars came up 
on appeal and objected to his decision. 

They were prepared to argue that the 
mortgages in question were for the benefit 
of the two respondents. But quite early 
in the argument my learned brother 
called the attention of Counsel for the 
appellants to a decision of his when sitting 
as a single Judge in appeal Maung Thin 
Maung v. Ma San Shin (1). 

In that case he held that the personal 
law of the Burmese Buddhist—and it must 
be remembered that both the young women 
respondents and their brother and sister 
in-law are Burmese Budahists--does not 
recognize guardians of the properties of 
minors. The learned Judge in the Court 
below did discuss this question but not 
atany very great length. He referred to 
another decision of this Court by Brown, J. 
A. R. V. Chettyar Firm v. Maung Hla Gyi 
(2). at p. 331* where the learned Judge 
observed : | 

fI. am not prepared to say that in no circumstances 
could a Burman Buddhist mother validly dispose 
of the immovable property of her minor children, 
Circumstances might exist,” i 
the learned Judge went on to say 
“which made ib so clear that she was acting in 
the interests of the minor that a transfer by her 


might be upheld. But that has not been shown 
to bethe case here." 


It willbe seen from the passage I have 
just cited from Brown, J.s judgment that 
when he made those observations he was 
speaking obiter. At the same time it 
appears to me io be necessary, so far as 
we canto look into this question whether 
there can be a de facto guardian among 
the Buimese Buddhists. The Guardians 
and Wards Act, which deals with legal 
guardians appointed by the Court, extends 
to Burma as it does to all other parts of 
India. Butit is by no means certain that 
what has come to be known as the de 

(1) 116 Ind. Cas 922; A I R1933 Rang. 83; 11 R 
193; 6 R Rang 125. 7s 

(2) 111 Ind, Cas. 469; A I R 1928 Rang. 189. 6 R 3-9, 
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facto guardian- that is the guardian pri- 
vately -appointed as opposed to de jure 
guardian -was ever recognized among 
the Burmans under their personal law, 
before the Indians and British penetra‘'ed 
here to any large i 


6 










ment pointed out 
and recognized 
ddhist law, those 
of May O hiri, the word 
“guardian” not to be found in the 
indexes and certainly my rėcollection of 
the various Chapters in the late May 
Oung, J.’s book is that nowhere does one 
find the status of guardianship referred 
to at all. . 

. Next, as was again p.inted out by. 
“Baguley, J., we have to see what - the 
Burma Laws Act has tosay on the sub- 
ject in the well known s. 13 which deals 
with the personal law of the Burmese 
Buddhists, The argument that Burmese 
Buddhists do not recognize guardians as 
natural figures in Burmese law is sup- 
ported by the language of this section 
which goes carefully 
headings of “Personal law” with reference 
to.the Burmese Buddhists. It deals with 
succession, inheritance, marriage, caste- or 
any religious usage or institution. It does 
not appear to me that any 


a very well known text book which for 
the most part refers to the law in-India, 
Trevelyan on Minors, the learned author 
observes that 


“the law applicable to persons other than Hindus- 


and Muhammadans dogs not permit guardians other 
khan those appointed by the Court or having power 
given to them by the instrument appointing them 
to gellor charge the immovable property of their 
wards.” 4 

. That passage was cited by Baguley, J. 
in- his judgment but he added this : that 
ihe learned text book writer however 
ipparently found himself unable to quote 
my case to support his dictum. The 
yuestionis whether this judgment of my 
earned brother, which is very explicit 
tnd lays down that a de facto or a natural 
ruardian of a Burmese Buddhist minor 


sannot validly dispose of, or encumber. 


n any way, the property of his ward, 
aas‘any further support from decisions of 
kis Court on general principles. 
attention has been called to the case of 
Jarr, J.s Ranja Khan v. Ma Chit 33), 


(elivered’ in April 1931, which is very. 


auch in point. Carr, J., who had great 


(3) 134 Jnd. Cos, 214; AT R 1931 Rang. 178; Ind, 


ul, (1931) Rang. 278, 
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of these’ 
headings could comprise guardianship. In 


Our- 
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<experience of Burmese Buddhist ¢ustom, 


was dealing in that case with Barman 
Buddhist ` defendants. The question 
of the- right to encumber’ the pro- 


perty of minors by a de facto guardian 
was unler consideration, and he made 
various observations which are in agree- 
ment with Baguley, J.’s decision to-which 
reference has been made, Carr, J.. in the 
course of his judgment said : f A 

“I know of no provision in the Buddhist law which 
gives anyone authority to deal as guardian with the 
property of a minor, and it follows therefore that 
in the case of a Buddhist the only person who 
can, as guardian, deal with that property ia a 
guardian who hes been appointed by the Court. 
ln that view Maung Obit Yon,” (he was the de facto 
guardian) “had no authority whatever to execute 
the conveyance in question and therefore that con- 
veyance could have no effect whatever, In other 
words, it was void in so far as it purported to 
affect the property of the minors” | $ 
. The case to which I have just referred. 
is strikingly in agreement with the views 
expressed by Baguley, J., although I am 
told by him, that he had not seen Carr, J.’s 
judgment when he came to the conclusion 
that he did with regard to the powers of 
de faclo guardians in Burma. Another 
authority which was quoted by Baguley, J., 
was the case of Mata Din v. Ahmad Ali (4): 
Their Lordships of the Privy Council were- 
there dealing with the case of a Muham-- 
madan. minor, but in terms the lang- 
uage used was general. What was said, 
was this; | : 

“It is difficult to see how the situation of an un-- 
authorized guardiau is bettered by-describing him as. 
a defacto guardian. He may, by his de facto guar-, 
dianship, assume important responsibilities in re- 
lation to the minor's property, but he cannot thereby 
clothe himself with legal power to sell if.” 


It may. also be noted that the. general. 
view expressed. by Trevelyan has been: 
followed by the late Chief Court of this. 
Province in the case of Ma Siv. Hoke Hu. 
(5). But in that casethe learned Judges - 
of the late Chief Court were dealing with 
the personal law of Chinese Buddhists. 
The position inthe case from which this 
appeal has been preferred, althongh we 
have .not had the advantage, because we. 
did not require it, of having the facta’ 
discussed in. detail, was this :. that the 
brother and the sister-in-law never put 
in any written statement at all, so that. 
the only.effective evidence, as far as I can 
gather, which could be brought before the. 


(4) 13 Ind. Oas. 976; 3L A213; 391A 49; 160 W.. 
Nose, JIM LT 145; (1912) MW N 18%, 9A LJ: 
915; 15 C L J 270; 14 Bom. L R 192; 15 O C 49; 23 M 
LIJEPO cee : 

(5) 57 Ind.-Cas, €98; A.I R1919 (L B} 15; 13 Bur. L-, 
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Court with regard to the guardianship 
from the point of view of being a genuine 
de facto guardianship, was that brought 
by the-Chettyars who were interested par- 
ties. Counsel for the respondent did 
contend before us ihat where, as in this 
Province, the text book writers on the 
perscnal law, which approximates 
roughly tothe English Common Law, do 
not specifically mention under any head, 
or discuss at alla particular legal status, 
then, it is the duty of the Courts in 
British Jndia to superimpose the princi- 
ple of the English Common Law upon 
the Burmese Buddhist principle. `I 
can hardly agree with that contention. 
In the first place the de facto guardian is 
not looked on favourably by the English 
Law and also I think that the omission to 
mention the question of the guardianship on 
the part of the text book writers in Upper 
Burma means this: that origmators of the 
Buddhist principles of personal law never 
recognized, and never thought of recogniz- 
ing, guardianship. It was introduced only 
by the coming of the British and the Indian 
settlers, and on the introduction of the 
‘Guardians and Wards Act as an effective 
statute. In such a case it would not be 
right, in my opinion, to introduce a fresh 
and unknown principle of jurisprudence into 
the personal law of people who by their very 
habits and customs had never recognized 
such a principle in their earlier days as a 
nation. Moreover, the Judges of this Court 
have always been slow tc recognize Indian 
customs as applying to Burmese Buddhists. 
They have been disinclined, for example, 
to recognize the system of ‘benami’ which 
has been described by one learned Judge 
as not being indigenous to Burma. So too, 
in my opinion, there is no evidence to 
show that the status of a ‘de facto’ guardian 
is indigenous either. For these reasons we 
propose to dismiss this appeal with costs in 
favour of the respondents: seven gold 
mohurs. 

Baguley, J.—I agree and have little to 
add. Nearly all the arguments placed be- 
fore us, have dealt with in the judgment 
in Maung Thin Manug v. Ma Saw Shin (1) 
and the only new argument placed before 


us by the appellant's Counsel was based on 


s. 4, Guardians and Wards Act read with 
s. 27. It was pointed out that a guardian 
as defined by s, 4 (2) would include a de 
facto guardian as well as a guardian ap- 
pointed by the Court, and s. 27 states that a 
guardian of the property of the ward may 


do all acts which are reasonable and proper 
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for the réalization, protection or benefit of 
the property. It was argued from this that 
the de facto guardian is, therefore, entitled 
to mortgage bis ward’s estate but I am 
unable to see that mortgaging the ward’s 
property is ordinarily. an act which is rea- 








circumstances a 
for raising money re 
there is no suggestion in thiN@ase that the 
mortgage with which we are dealing was a 
mortgage of this type. 

With regard to the question whether 
s. 13, Burma Laws Act, applies, I think 
there can be no doubt that it does not ap- 
ply. Section 13 (1) says that Buddhist Law 
shall be applicable when it is necessary for 
the Court to decide any question regard- 
ing succession, inheritence, marriage or 
caste or any religions usage or institution. 
The question of guardianship does not come 
within any of these categories. There is a 
statute definitely dealing with this matter, 
viz., the Guardians and Wards Act, and 
although where there is no statute justice, 
equity and good conscience must be ap- 
plied and the principles of the English Law 
are regarded as being, asa rule, the equi- 
valent of justice, equity and good conscience 
as applied to English conditions. It 
must be remembered that conditions are’ 
not the same here as they arein England 
and somelimes whet would be justice, equi- 
ty and good conscience in England could 
not be regarded as being the same in this 
Province where the facts to which they may 
have to be applied are so dissimilar. For 
example, in England the principle of 
guardianship has been recognized from 
early Norman times whereas, so far as we 
are aware, the principle of guardianship 
was never recognized in Burma during 
the Burmese Kings and, therefore, in a vast 
majority of cases the background being 
so dissimilar, the principles of the English 
Common Law could not be given efect to 
in a matter of this particular nature. 

It was argued thats. 68, Contract Act, 


“may give a remedy against a minor for the 


price of necessaries and supplies under 
some circumstances and from this it was 
argued that if the money was applied for 
the purchase of.necessaries for the mino 
the person who advanced it would have a 
right to recover it. In this case there is nc 
question before us as to whether the money 
is recoverable from the minor, and we dc 
not consider it. The question before us 
is whether the transfer of an jnterest in thé 
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minors’ property to tha appellant in the 
form of a mortgage is binding on them, and 
I think there can be no possible answer to 
the question other than that given by my 
learned brother. For these 1easons | agree 


that the appeal must be dismissei with. 


costs as suggeste 







Appeal dismissed. 


NA@PUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civil Appeal No. 89-B of 1931 
February 16, 1934 
: STAPLES AND Boss, A. J. Cs. 


GULABRAO RAMCHANDRA MARATHE : 


— DEFENDANT—APPELLANT 
VETSUS 
DEORAO KRISHNARAO—Puuntirr 
— RESPONDENT . 

Malicious prosecution—Suit for damages—Decree— 
Appeal and cross objections—Death of plaintif 
during pendency of apseal—Effect of—Appeal, if 
abates—Cwil Procedure Code (Act V of 1¥08), O. 
XXI[,r. 1. St 

Ina suit for malicious prosecutions the right of 
the plaintif, which isa mere right to sue for damages 
for personal injury changes its character when it 
merges in adecree, and becomes a matter of record 
which isa right of higher nature and the 
legal maxim “transit in rem judicatum" applies. 
Consequently the rights and liabilities arising under 
the decree for damages continue even if the plaintiff 
dies during the pendency of the appeal against the 
decree, and the appeal will continue as soonas the 
legal representatives of the plaintiff have been formal- 
ly substituted, although as regards cross-objections 
they abate, Lakhpatt Kuar v. Daulat Singh 11), 
Ganesh Bakhsh v. Harihar Bakhsh (12), Paramen 
Chetty v Sundararaja Naick (13) and Bhin Sain v. 
Muhammad Ali ,7), relied on. i 

F. O. A. from the decreeof the Second 
Additional District Judge, Amraoti, dated 
October 28, 1931. 

Mr. D.T, Mangalmurti, for the Appel- 
lant. 

Mr. T. L. Sheode, for the Respondent. 

Judgment.—The question before us is 
whsther the rights and liabilities arising 
under a decree 
malicious prosecution continue when the 
plaintiff dies during the pendency of an 
appeal against the decree, It arises out of 


an application for substitution of, the legal 


representative of the plaintiff-respondent, 
The plaintif Deorao obtained a decree 
against the defendant Gulabrao 
Rs. 1,307-8-0 as damages for malicious 
prosecution, The rest of the claim was 
dismissed. The defendant Gulabrao ap- 
pealed to this Court against the Rs. 1,307-8-0 
decreed against him, and the ‘plaintiff 
Deorao filed a cross-objection with respect 
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to the portion. of his claim which had been 
dismissed. After this, but before either 
‘the appeal or the cross-objection could be 
heard, the plaintiff Deorao died, and_ hig 
legal representative made the present 
application for substitution in the memo- 
randum of cross-objec.ions. The defend- 
ant Gulabrao ‘not only opposed this, but 
also stated that the entire claim had abated, 
and so asked for an order setting aside the 
decree on that ground. N . 

So far as the cross-objection is concerned, 
the matter has been decided by one of us 
in Ratanchand v. Municipal Committee, 
Hinganghat (1). The only point of distinc- 
tion between that case and this is, that in 
the former case the entire suit had been 
dismissed, whereas in the present case only 
aportion of the claim has been rejected 
and the rest decreed. We do not think 
the distinction makes any difference to the 
principle, and consider the law has been 
correctly expounded there. Three points 
are decided by it. The first is that under 
s. 306, Succession Act, an action for personal 
injury not causing the death of a party 
does not survive. The second is that the 
words ‘‘personal injury” do not mean merely 
physical injury to the person but include all 
personal injuries in the commonly accepted 
use of the words. The difference of opinion 
between the Calcutta High Court in Bhu- 
pendra Narayan v. Chandramoni (2) and 
the Allahabad, Madras, Patna and Bom- 
bay High Oourts in Mahtab Singh v. Hub 
Lal (3), Murugappa Chettiar v. Ponnusami 
Pillai (4), Punjab Singh v. Ramautar Singh 
(5) and Motilal v. Harnarayan (6) 
hus been fully considered and the wider 
interpretation favoured by the majority 
followed. Thethird point decided is that 
the fact that the plaintiff had incurred 
some pecuniary loss will not cause the right 
to sue to survive. On all three points we 
respectfully concur. That also was a suit 
for damages for malicious prosecution and 
entirely covers the present case, Another 
cas3 in which this matter has been con- 


(1) 130 Ind Cas. 86; A I R 1931 Nag. 9; 27 N LR 
237; Ind. Rul. (1931) Nag 22, ` 

(2) 100 Ind, Cas. 286, A I R 1927 Cal 277: 530 
987 


(3) 93 Ind. Cas. 590; A I R 1926 All. 610; 48 A 630; 
24 ALJ 796. ; 

(1) 82 Ind, Gis 757; A I R 1921 Mad. 405; 44 M 
825: 13 L W 705; (1921) M W-N 433; 4LMLJ 
301. : 

(5) 52 Ind. Oas. 318; A I R 1920 Pat, 8H; 4 Pa 

676 


(6) 73 Ind. Cas. 365: AT R 1923 Bom, 408; 47 B 716; 
25 Bom, L R 435, 5e 
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sidered is Bhim Sain v. Muhammrd Ali 
(7). The position there was much the same 
as here. The suit was for damages for a 
personal injury. A portion of the claim 
was decreed against the tort-féasor and the 
rest dismissed. The tort-feasor appealed 
and the plaintiff put in cross-objections. 
The tort-feasor then died before the appeal 
and the cross-objection could be heard. 
‘It was held that the cross-objection abated. 
In the present case it isthe plaintiff who 
has died, bat the principle applies either 
‘way. We, therefore, hold that the cross- 
objection abates. 

` In the appeal the question is different, 
The plaintiff's right, which was a mere 
right to sue for damages for a personal 
injury, changed its character once it became 
merged in a decree. It then became 
a matter of record which is a right of a 
higher nature. The legal maxim, “transit 
in rem judicatam,” applies: King v. Hoare 
(8). This was also the decision in Hx parte 
Fewings (9) which was later affirmed by 
the House of Lords in Economic Life 
Assurance Society v. Usborne (10). The 
maxim has been applied in India in 
Lakhpati Kuar v. Daulat Singh (11) and 
by their Lordships of the Privy Council in 
Ganesh Bakhsh v. Harihar Bakhsh (12). The 
distinction is brought out by Salmond in 
his Law of Torts, Edn. 6, p. 197. He first 
enumerates the general principle that 

“no right to recover damages for an unlawful act, 
whether it is a tort or a breach of contract, is 
legally recognized as a form of assignable prop- 
erty.” : 

and then adds that . 
“the rule is not applicable where the right 


assigned has some other source than an 
net" 


and so, 
“there is no objection to the assignment of a judgment- 
debt even in an action of tort.” “A 
Assignment and devolution stand on the 
same footing so far as this questionis con- 
cerned. The principle has been applied in 
India in the following cases. Paramen 
Chetty v. Sundararaja Naick (13) was a suit 
for damages for malicious prosecution. 


(7) 120 Ind. Cas.9: AIR 1929 Lah, 807; Ind Rul. 
(1929; Lah. 953: 31 PL R 131; 11 Lah 1. 
(8) (1844587 RR694:13M & W 494; 14 LJ Bx, 
29; 2 Dowl & L 382: 8 Jur 1127, 
(9: 188") 25 Ch, D. 338: 53 L J Ch 545; 32W R 
352; 50 L T 109. 
(10) (1902) A O 147; 71L JO P 34; 85 LT 
5&7. 
(11) 101 Ind, Oas. 174; A I R 1927 Oudh 156; 2 Luck, 
464;4O WN 235. 
(12) 26 A 299; 3LTA 116; 8 O W N 521: 6 Bom. 
É R 505; 8 Sar. 628; 14 M L J 190;7 00 116 


(P 0) 
(18) 36 M 499, 
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The plaintiff obtained a decree against 
which the defendant twice appealed. The 
defendant died during the pendency of the 
second appeal. His’ legal representative 
was allowed to prosecute the appeal. 
Gopal v. Ramchandra (14) is to the same 







effect. It was a scit giimlefamation. In 
Muhammad Hussai hal (15) at 
p. 134* Edge, C. J4 

“Ihave always under. be that in 
those cases in which an wou te upon the 


death of the plaintiff before judemeM the action 
would not abate if final judgment had been obtained 
before the death of the plaintiff, in which case the 
benefit of the judgment would go to his legal repres- 
entative.” | , 7. 

Mulla in his Civil Procedure Code, Edn. 8, 
p. 731, states:— 

“Where a decree has been passed for the plaintiff 
in a suit in which the right tosue would not have 
survived had the plaintiff died before decree, and 
either party dies pending an appeal preferred by the 
defendant from the decree, the appeal does not 
abate,” 

He then gives the following illustration:— 

“A sues B for damages for defamation, and obtaina 
a decree for Rs. 5,00. B appeals from the decree. A 
dies pending the appeal. The appeal does not abate, 
and B may continue the appeal against A s representa- 
tives. If B dies pending the appeal B's representa- 
tive may continue the appeal against A”. , 

These authorities have our entire and 
respectful concurrence. The plaintiff's 
legal representatives are, therefore, entit]- 
ed to defend the appeal. It is argued 
that none of the authorities cited decide 
what is to happen when the appeal is 
heard. All they decide is that the legal 
representative is entitled to substitu- 
tion. The defendant's learned Advocate, 
therefore, argues that it is still open to 
him to urge that the decree must be set 
aside because the right to sue died with 
the plaintiff. He places his argument in 
two ways. First of all, he states that 


- once an appeal is preferred the whole case 


is re-opened and therights of the parties 
are governed by the original cause of action; 
and since the plaintiff's legal representatives 
have noright to continue that, the lower 
Court’s decree must now be set aside. The 
principle that the original decree merges 
in the appellate decree whether it confirms, 
amends or revives the original decree, 
was referred to Shyam Mandal v. Satinath 
Banerjee (16) and Abdul Rahiman v. Maidin 
Saiba (17). His second position is that 
since consent decrees can be set aside on 

(11) 26 B 597; 4 Bom. L R 325, 

(15) 9 A 131; A W N 1886, 322. 


(16 38 Tnd. Cas. 493; 44 O 954; 24 OLJ 523; 21 
OW N77. 


(17) 22 B 500. 
*Page of 9 A.—[Hd] fae es et 





œ 


1934 


any of the grounds on which the agreement 
could have been set aside, ‘as Sabitri Tha- 
kurain v. F. A. Sai (18) and Shami Nath 
v. Ramjas (19) decide, therefore, it follows 
the decree’ has no greater force than the 
original cause of action on which itis based. 
So far as the fi ition is concerned it is 





completely Lakhpatt Kuar 
v. Daulat p. 467* where it 
is observe 
“there ca of the surviving of a cause 
of action in guit when a judgment has been pronounc- 


The rights and liabilities: of the parties 
are thereafter founded on the decree, and 
all questions in appeal relate to its correct- 
ness or otherwise. It is true this may 
depend in a measure on the original 
cause of action, but that is only one of the 
factors relevant for consideration. Tt is 
the decree which has to be affirmed or 
modified or set aside, and even though it 
later merges in the appellate decree, it is 
the decree which merges, and not the: 
original cause of action; that has already 
gone. With respect to the second point it 
is enough tostate that the principle quoted 
is peculiar to consent decrees. ‘They are 
not the product of an adjudication but 
of an agreement between the parties, and 
consequently for certain limited purposes 
are dealt with ina similar way. The posi- 
tion is explained in Huddersfield Banking 
Co., Lid. v. Henry Lister & Son, Ltd. (20). 
Vaughan Williams, J., who had tried the 
original case said in the course of-his 
judgment: 

“The real truth of the matter is that the order 
is a mere creature of the agreement, and to say that 


the Court can set aside the agreement—and it was not. 


disputed that this could be done if a common mistake,“ 
were proved—but that it cannot set eside an order 
which was the creature of that agreement, seems _to 
me to be giving the branch an existence which is 
independent of the tree.” 
: This view was upheld by 
appeal. Lindley, L. J., said: 
“T have not the slightest doubt that a consent order 
can be impeached not only on the ground of fraud 
but on any ground which invalidate the agreement 
which it expresses in a more formal way than usual.” 
These principles have no application 
to a decree which is the result of an 
adjudication. And even in their case thé 
principle is limited in its scope, as has 
(18) 105 Ind Cas. 271; A I R 1927 Pat. 351; 6 Pat, 
108. 
(19) 13 Ind. Cas. f0; 34 A 143; 9A LJ1. 


120) (1895) 2 Ch. 273; 64 L J Uh. 523; 43W R 567; 
72L T703. 


*Page of 2 Luck, —{Ed.] 
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been pointed out in Ramkrishna v. Laxmi- 
narayan (21). The rules of contract do not 
apply in their entirety: still less those of 
tort, The result 1s that the appeal will 
continue as soon as the plaintiff's legal 
representatives have been formally sub- 
stituted, and they will be entitled to defend 
it on the merits. The cross-objection 
abates. We make no order asto costs. 


N. Order accordingly. 
(21)1i6 Ind Cas €51; A I R 1929 Nag, 164; 25 N 


L R110. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
First Civil Appeal No. 61 of 1929 
November 18, 1932. 
- FERRERS, J.C. AND Aston, A. J. C. 
ROCHIRAM TOLARAM - APPELLAN 
versus g 
RIJHUMAL ROCHIRAM AND ANOTHER 
` — RESPONDENTS 
Hindu Law—Joint family—Nucleus, if necessary 
for formation of co-parcenary — Father and sons 
working together, each contributing labour — Joint 
lodging and mess — Property, if can be considered 
joint family property— Partition, 

-For the formation ofa cc-parcenary in Hindu Law 
a nucleus is cot absolutely necessary provided that 
thepersons constituting it stand in the relation of 
father and sonand by living, messing and worshipp- 
ing together, and throwing all the property acquired 
jointly into one common sto’k, manifest their inten- 
tion to deal with one another and with outsiders as 
members ofa cc-parcenary system under the Hindu 
Law. There is nothing either in theory or practice which 
excludes the possibility of members of the same family 
starting a family fortune holding it as members of a 
joint family and thereby clothing it with all the legal 
qualities aud incidents of a joint family property. 
Laldas Narandas v. Motibai (1) Sanwaldasv Kure 


‘Mal (2) and Karsondas Dharamsey v. Gangabai (3), 


relied on 


*Ehé-plaintiff. the younger son of a Hindu father 


‘worked along with his father and brothers as dyers. 
He contributed-such labour as he was able to afford. 
For the services that he rendered forsome time 
before the purchase of the first shop, he received 
nothing inthe nature of wages; he was living with 
his father and his elder brother exactly asa junior 
member of a Hindu joint family must be expected. 
to lire: he had food and lodging; and when the 


time came for him to be married,a bride was found `. 


for him and the necessary expenditure incurred out 
of the common purse: 

Held, that the plaintiff, his father and brothers 
were members of ajoint Hindu family and the 
plaintiff was entitled to a partition of the assets 
thereof. 

Mr. Fateh Chand Dharamdas, for the Ap- 
pellant. 

Messrs. Kimatrat Bhojraj and Dipchand 
Chandumal, for the Respondents. 7 

Judgment.—Of the facts out of which 
this arises the greater part are not in 
dispute. The contending- parties are 
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related to one another as shown in the table 
below; 





TOLARAM 
| 
| 
Pahlaj Rochiram Vensi 
(defendant No 1) 
| 
| im 
Ratan (defendant Rijhumal (p). 
No. 2) 


-The old father and his three sons worked 
as dyers. This work they did together for 
20 or 25 years. Then the father was tooold 
to work any longer. The family, therefore, 
broke up: each of them set up a separate 
establishment. This must have taken 
place before 1896. The first defendant 
Rochiram, says that when he opened shop 
Rijhumal was not born. But from the 
extract from the Register of Births which is 
Ex. 15, we know that Rijhumal was born on 
February 4, 1896. Bochiram has an elder 
son whose name is Ratan, At the time of 
separation, according to Rochiram, Ratan 
was 20 years old: he used to work with his 
father from the first. The earnings of the 
dyeing business were Rs. 100 a month. 
This left a considerable margin for saving. 
Tn 1907 a house was bought for which a 
price of Rs. 1,150 was paid. This proved to 
be a very fortunate purchase. The house 
was acquired by the Municipality who paid 
for it Rs. 3,900 odd. The family then 
purchased another building on December 22, 
1912, for which they paid a consideration of 
Rs. 2,300. Other expenses also were being 
incurred. Ratan was twice married. On 
the first marriage the sum spent was 
Rs. 300 to Rs. 400 and on the second 
- Rs. 1,000 to ‘Rs. 1,200. The younger son, 
Rijhumal has also been married. This 
marriage was the source of dissensions in 
the family. The wives fell out; the father 
took the side ofthe elder brother and the 
younger brother left the house. He did his 
best by peaceable means to induce the 
father to allow him his share inthe family 
property. All his exertions were un- 
successful and he finally brought this suit. 
His case was that he and his father and his 
brother were members of a joint Hindu 
family and that the property which he 
claimed was joint family property 

“aqcuired out of the joint fundsand labour of the 
parties and otherwise treated as such.” | 

The plaintiff was successful in the Court 
ofthe Additional Judicial Commissioner 
Snd a preliminary decree was paesed in the 
usual form. The father has appealed 
against this decision andthe elder brother, 
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though he is nominally a respondent, has 
appeared by a Pleader who’ supported the 
Jather’s case. The points for decision are 
these: (1) Did the property in suit grow out 
ofanucleus of joint family property? (2) 
Tf not was it acquired by the joint exertions 
of the father and thes 3) Did Rijhumal . 
remove any part oft 
he left the fam: 
question of nucleul 
father is in these w 

“My father divided the property amo: 
was no property except utensils.. .. When we separat- 
ed we had only bedding, tubs and a few rupees worth 
of dyes” 

. Now the learned Judge who recorded the 
evidence cf this witness observes that he is 
obviously actuated by malice and is quite 
unworthy of credit. It is obviously 
Rochiram’s interest to minimise as far as 
possible the property which he received as 
his share in the partition between his father, 
his brother and himself. Nevertheless, even 
Rochiram cannot deny that at that partition 
there was handed over to him the plant of a 








dyer's business and that business has 
proved unexpectedly lucrative. It is not 
necessary, however, to decide that the 
property of which the family is now- 
possessed grew out of that nucleus. The 


law on this subject has been thus laid 
down by a Judge very learned in Hindu 
Law, Sir N. Chandavarkar. In delivering 
the judgment of the Bombay High Court in 
Laldas Narandas v. Motibai (1) he said: 

“For the formation of a co-parcenary in Hindu Lawa 
nucleus is not absolutely necessary provided that the 
persons constituting it stand in the relation of iather 
and son and by living, messing and worshipping 
together, and throwing all the property acquired 
jointly into one common stock, manifest their intention 
todeal with one another and with outsider as 
ea of a co-parcenary system under the Hindu 

aw, 

This decision has been followed by the 
High Court of Lahore in Sanwaldas v. Kure 
Mal (2... The learned Judge there observed 
that there is nothing either in theory or 
practice which excludes the possibility of 
members of the same family starting a 
family fortune holding it as members of a 
joint family and thereby clothing it with 
all the legal qualities and incidents of a 
joint family property. A similar view has 
been propounded by Beaman, J., in 
Karsondas Dharamsey v. Gangabai (3). 
Now in the present case the father’s 
evidence clearly shows that at the time of 
the partition one of his sons was already 20 

(1) 10 Bom. L R 175, 

(2) 109 Ind. Cas 779; A IR 1928 Lah, 224; 9 L 470; 
10 Lah. LJ 27; 29 P L R 635. 

(3) 32 B 479; 10 Bom, L R 184. 
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years of age and that son began to work | 


withhis father. Ifit be assumed that this 
father and his son started with no nucleus 
whatever, then it is clear that whatever 
they may have subsequently acquired must 
have been acquired by their joint labours. 
joint Hindu 
may have been no 
ich had come down 
Tolaram, his father. 
e assumption most favourable to 
the defendants. If it be assumed- that 
.there was such a nucleus, then the plaintiff's 
case is all the stronger. 

A vigorous attempt has been made to 
argue that although the property may 
have been acquired by the joint exertions of 
the father and the elder son still the 
younger son's exertions are of sa little 
account that they would not entitle him to 
any share in the property jointly acquired 
by his father and his elder brother, This 
appears to me to be a misconception. The 
younger son began to work at about 10 
years of age and he had, therefore, done 
about 18 months’ work before the purchase 
of the first house. But the quantum of 
labour. which he had contributed is not the 
decisive factor. If westart from the posi- 
tion that we have here a Hindu joint family 
owning a joint family estate then the 
younger son would acquire an interest in 
the property by birth. However in the 
present case, we de nol need to fall back 
upon that doctrine. The younger son did 
contribute such labour as he was able to 
afford. For the services that he rendered 
for some time before the purchase of the first 
shop, he received nothing in the nature of 
wages he was living withhis father and his 
elder brother exactly asa junior member 
of a Hindu joint family must be expected to 
live: he had food and lodging; and when 
the time came for him to be married, a bride 
was found for him and the necessary ex- 
penditure incurred out of the common purse 
In my opinion there can be no doubt that 
the decision of the trial Court. was correct 









on these two points. There remains the 


third question, whether atthe time when he 
left the house, the plaintiff carried away 
with him anything which ought to have been 
taken into account in making the partition. 
Now on this subject we have the evidence of 
the plaintiff himself who says: 


“I took nothing but my clothes. I took no cash or 
ornaments except what my wife was wearing.” 


In this heis borne out by the witness 
Dewanmal whohappened to be present at 
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the time when the rupture took place. He 
says: : 

“Rijhumal left onthe day Iarrived at the houre 
Rijhumal carried his bundle on his shoulder. His 
wife was not wearing ornaments.” f 


With regard to what is. sgid on the other 
side by the father and elder brother, their 
evidence has not been believed by the 
learned Judge, who says that: they are 
interested parties who have shown them- 
selves entirely unworthy of credit. This is a 
pure question of fact on which we find no 
reason to differ from the learned Judge of 
the firstinstance. For these reasons we 
dismiss this appeal with costs. 

N. Appeal dismissed. 


_ RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 24 
of 1933 
November 30, 1933 
Pace, C. J., AND SEN, J. 
BAGAYA SAYADAW— APPELLANT 
versus 
U PADUMA AND ANoTaER— 
RESPONDENTS 

Arbitration—Reference to five arbiirators—Three 
arbi ratcrs meeting—Notice of propesed meeting not 
given tofifth arbitrator—Award, validity of. 

Where by consent of parties the matterin dispute 
was referred to five arbitrators and no meeting of 
the five arbitrators or of four of them who would 
have attended the meeting if so disposed, was held 
and the three who consulted together before making 
the award did not give notice tothe fifth arbitrator 
to the effect that they would discuss the award on a 
particular date and sign it: 

Held, that the award by the three arbitrators was 
not valid, 


CO. M. A. from a judgment of High Court, 


‘Rangoon, dated January 3, 1933. 


Messrs. Hay and U Kyaw Htoon, for the 
Appellant. 

Messrs. U Tha Kin and U Paw Tun, for 
the Respondents. 


Page, C, J.- On August 5, 1931, by 
consent of the parties the Court ordered a 
“reference to the above arbitrators to decide whe- 
ther the plaintiff or the defendant should be tke 
head of the Bagaya Kyaungdaik. In casəof differ- 
ence of opinion, the decisionof the majority shall 
prevail.” 

The arbitrators referred to in the order 
of 1eference were five in number. There 
weie three sittings of the five arbitrators, 
in the course of which evidence. was 
recorded, and it is common ground that 
at the close of the last sitting no con- 
clusion had been arrived at by the 
arbitrators upon which an award could 
be based. At the end of the third sitting 
one of the arbitrators, U Kawthanhkla 
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Aletawya Taik Sayadaw, who had passed 
ül lents and was the senior Sayadaw 
among the five arbitrators announced that 
he had to proceed on a peace mission, 
and that the deliberation about the form 
of the award must stand over for the 
time being. From the evidence of the 
arbitrators who were called on behalf of 
the plaintiff-appellant it would seem that 
they had formed the conclusion that U 
Kawthanhla was in favour of the defend- 
ant, and without reference to him separate 
awards were forwarded to the Court by 
these four arbitrators. Jt was obvious 
that such a mode of procedure was irre- 
gular, and that the individual awards 
could not be treated as a due compliance 
with the terms in which the reference 
was couched. Accordingly the parties 
appeared on November 16, 1931, before 
my brother Sen, who has passed the fol- 
lowing order: b | | 
“Let notice issue to the five arbitrators to sit 
together ond make a joint award according to the 
opinion of the majority. 
“On the first waxing of Taboung 1293 
B. E., corresponding to March 7, 1932, 
an award, purporting to have been signed 
by the four arbitrators other than U 
Kawthanhla, was filed in Court. The 
award was in favour of the plaintiff. At 
the same time a letter, Ex. 5, was for- 
warded to the Court by three of the four 
arbitrators who had signed the award, in 
which they explained that the reason why 
U Kawthanhla had not signed the award 
was because, after four of the arbitrators 
had met at the Kyaung of one of them, 
where they had been invited to breakfast 
on the occasion of ordination, U Kaw- 
thanhla had refused to sign either of 
the two forms of award which were put 
before him. 


“So, the Sayadaws (below) finding it hard (lit. 


burdensome) to hold another meeting with the 
Aletawya Sayadawgyi, request (lit. urge) the 
Dakadawa the Hon'ble Judge to be so good as to 
dispose of as he deems fit and proper.” 


The present suit was brought for a 
declaration that the plaintiff was the 
rightful owner of the land and Kyaung 
in suit, and for consequential relief. This 
appeal turns upon whether the award to 
which reference has heen made was valid 
in law or not. The learned trial Judge 
has held that it was not valid in law. 
We take the same view. Anumber of 
objections were filed to the award, but 
it is unnecessary to consider any except 
one which, in our opinion, as in the 
opinion of the learned trial Judge, is 
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vital and concludes the matter. We do 
not propose to express any opinion as to 
the correctness of the view taken by 
the learned trial Judge in respect of: the 
oiher questions raised in'-the course of 
trial. = 7 






It is common grotfn since the 
order of Sen, J. aé 16, 1931, 
the five arbitratois met to- 
gether to deliberate © of the 
award, and no joint award accO@ing to 


the opinion of the majority after such 
deliberation has been made. So far as 
one of the arbitrators is concerned, he 
besame ill and departed for Upper Burma, 
and in an order of the Court, which was 
passed in the presence of and without 
objection from the defendant, it was 
ordered by Ounliffe, J., that the award 
should be forwarded to that arbitrator 
in Upper Burma for his signature. It is 
unnecessary to consider whether in the 
absence of any meeting of the arbitrator 
in Upper Burma the award can stand, 
because in our opinion three arbitrators 
who signed the award on March 1932 did 
so without giving a reasonable opportunity 
to U Nawthanhla to discuss with them the 
form of the award in accordance wtih the 
order of Sen, J., and as provided by law. 
In my opinion the law upon the subject 
was never put more cogently or plainly 
than it was in Dalling v. Matchett 
(1). In that case there was a reference 
by way of arbitration to three persons, 
Mr. Britiff, Mr. Howse, and Mr. Workhouse, 
upon the terms that an award by two of 
them should be good. At all material 
times between the issue of the reference 
and the making of the award Mr. Workhouse 
was in London, but he never attended 
any of the meetings of the arbitrators 
which took place in Norwich. Two of 
the arbitrators made the award. The 
question was whether in such circum- 
stances the award could stand. I desire 
to refer to two passages in the judgment 
of the Court : 

“Where the submission was worded as in the 
present case, two may make an award without the 
other, provided the third has due notice of the 
several meetings appointed and of the several 
matters referred to them; otherwise the award will 
be bad ........ For though it has been often said 
if that one had been present, he could not by his 
vote have turned the majority the other way, when 
all the rest were unanimous, it has always received 
this answer that every one has a right to argue and 
debate as well as to give his vote, and it ig 
possible at least that the person absent may, if he 
had been present at the meeting, have made use 


of such. arguments as may have brought over a 
(1) Wiles 215, g . 5 
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‘majority of the rest to bè of his opinion. The 
same rearon holds in the case of arbitrators, and, there- 
fore, there ought to be the same rule The ques- 
tion, therefore, in the ‘present case is only a ques- 
tior of fact; if Mr -Workhouse had not due notice 
of the meetings of” the other arbitrators, their award 
is certainly not good: but if either by obstinacy, 
or at the desir efendant, or being hiaderęd 
iimself from such mect- 











by businesa, 


ings, havi thereof, “we are of 
opinion 1 s good. And upon ¿the 
affidavits -of opinion that he had 
due not though in his own affivadit he has 


o swear the contrary. 

Otherwise it would be in the power of one of 
the parties to trick the other, and entirely to 
defeat him of the benefit of the reference; for 
though he allowed the other to name two of the 
arbitrators, yet by naming a third who 
(he was sure) would not or could not attend, no 
arbitration could be made: see also Perring v Keymer 
(2), Nand Kam v. Fakir Chand (3)and Abu Hamid 
v. Golam Sarwar ‘4)" 


Iu the present case it was argued on 
behalf ofthe appellantthat it was unneces- 
sary that notice should have been given 
to U. Kawthanhla by the other arbitrators 
that they proposed to hold a meeting at 
which the form of the award would be 
deliberated and the award would be made 
because, as appears from Ex. 5 itself, 
they were of opinion that it would be 
burdensome to try and get him to a meet- 
ing convened for that purpose. In my 
opinion however in the circumstances of 
this case the three arbitrators, who con- 
sulted together before the award was made 
on March 7, 1932, were not justified, hav- 
ing regard to the principles of law appli- 


cable to the case and the order of Sen, J... U. Kawthanhla thought it much too cursory 


of November 16, 1931, in making an award 
without giving: due notice to'U. Kawthan- 
hla that there would be a meeting of the 
arbitrators at which the form of the awa:d 
would be discussed, and at which the award 
would be made. 

Tt is common ground: that no meeting of 
the five arbitrators or of the four arhitra- 
tors in Lower Burma who could have at- 
tended the meeting if they were so dis- 
posed was ever held, and it is also com- 
mon ground that no notice was given to 
U. Kawthanhla by the three arbitrators 
who consulted togsther before the award 
was made that on a particular date they 
would discuss the form of the award and 
make it. The only occasion suggested at 
the hearing of the appeal on which the 
appellant contended that the arbitrators 
met together in such a manner as to comply 


: ae (1835) 3 Ad. & E21; 111 ER 3086;42 R R 
(7 A523; A W N1835, 132, : 


(4) 40 Ind Cas, 422; A'I R1918 Cal, 865; 295 OL 
J 396; 22 O WN adi. 
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with the order of Sen, J. was on March 7, 
1932. Now, on that occasion no notice was 
givento U.Kawthanhla that the form of this 
award would be discussed and the award 
made on that day. Indeed, his presence 
at the kyaung belonging to one of the 
arbitrators was oblained by a ruse. It 
appears that an ordination ceremony was 
taking place at that kyaung on that day. 
The head of the kyaung sent an invitation 
both to U Kawthanhila and to the other 
three arbitrators who. were in the neigh- 
bourhood to attend the ordinatioa ceremony. 
Nothing was said about a meeting in con- 
nexion with the award to be held on that 
date or at that place; and U Kawthanhla 
attended for the purpose of izking part 
inthe ordination ceremony. On this occasion 
other pongyis as well as U. Kawthanhla 
werefed. After the meal the other pongyis 
present were brought to a large kyaung 
in order to be presented to U., Kawthanhla. 
While, the presentations were being made, 
one of the arbitrators came up to U. Kawe 
thanhla and handed to him’ a document 
which he said was a form of award which 
the other arbitrators had agreed to and 
asked U. Kawthanhla whether he would 
accept it: and if not, whether he would 
sign it with a dissenting note. 

U. Kawthanhla is ol years of age, und 
on this occasion his mind was not being 
given to such matters. However he asked 
the arbitrator who presented it to him to 
read it. When it had been read it appears that 


a form of award, having regard to the fact 
that for some 28 years the dispute as to 
the headship of this: kyaung had been a 
matter of controversy. Another document, 
which was stated to'be a form of thesame 
award in more detail, was also read to him; 
but for some reason or another U. Kaw- 
thanhla refused to sign it then and there, 
and I think that he was justified in tak- 
ing that course. He had been brought to` 
the kyaung for the purposa of being present 
and entertained on the occasion of an ordi- 
nation ceremony, and in such circumstan- 
cesan opportunity was taken to urge him to 
sigh this award. He himself stated that 
he thought it was neither the proper time 
nor a proper occasion upon which tocon- 
sider such a matter as this, andthat he 
thought it necessary to go through the re- 
cord of the proceedings in more detail. 
Ib has never been suggested that in°go 
acting he was contumacious, or acting in 
any way not in accordance with his rights 
as one cf the arbitrators, After U Kawa; 


toed: 


thanhla left, the three arbitrators who were 
still in thekyaung caused a form of award 
to be writter out and within two hours of 
his departure the award was signed by 
them. ; 

In my opinion suéhan award ought not 
to be allowed to stand. lt is quite clear 
that no notice was given to U. Kawthanhla 
that an award would be discussed and 
signed on that occasion. He was invited 
to the kyaung for quite another purpose. 
He had been away. ona peace mission 
since the last sitting of the arbitrators, 
and having regard to the importance of 
the matter which had, been submitted to 
arbitration he might very properly have 
come to the conclusion that it was not a 
question that could be answered on the 
spur of the moment, and that the proper 
course for the arbitrators to take was to 
meet together on some future occasion, and 
discuss. the matter again with a view to 
arriving at a conclusion that would com- 
mend itself to all of them. In the civ- 
cumsiances obtaining in the present case, 
in my opinion, the decision of the learned 
trial Judge was correct, and ought to be 
affirmed. The appeal fails and is dismis- 
sed with costs. < 

Sen, J.—I agree. 


Ne Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civil Appeal No. 3067 of 1920 
: August'30, 1933 
i a . dacs and Nac, JJ. 

Raja KIRTYANANDA-SINGH 
BAHADUR AND CTHERS— DEFENDANTS — 
APPELLANTS 
versus 
RADHA BENODE GUPTA—PLaIntTiFF— 
RESPONDENT 

Bengal Tenancy Act (VIII of 1855), s. 1:8 A— 
‘Suit for declaration—Non joinder of some co sharers 
— Prior rent decree by those joined— Suit, if bad for 
non joinder— Burden of proof— Hindu Law— Widow 
in absolute owner-hip—Will not contested by rerersion- 
.ers—Iroof that she had orly utdow's esiate— Onus cn 
those who allege tt. ; j 

Wherein a suit by the plaintiffs against five 
persons co-sharere 023 zamindari for declaration cË 
title to certain land, two persons claimed that they 
had obtained tke land ina rent suit brought by 
them against the predecessor-in-title of the plaintif 
and the suit was diemiseed against the others, and 
in appeal the first two urged that the suit was bad 
for non-joinder of the other defendarts: 

Tfeld, that the suit was not bad and that the rent 
decree obtained by defendants Noe. 1 and 2 had the 
efiect of a decree obtained by the entire body of 
landlords, only, a8 regards the remedies for enforcing 

- jt, So that the effect of the decree obtained under 6, 


KIRTYANANDA SINGH 7. 
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118 A Bengal Tenancy Act is not to make defendants 
Nos 3to 5 necessary parties in the plaintiff's suit, 
[p 187, ecl 1.3 

Wherea widow has held-the land in absolute 
ownership and her will bequeathing the property 
to her nephew has not been contested by the reversion- 
ers, the onus of proving that sbe had only a widow's 
interest in the property is o, who allege it. 
[ibiz] 

C. A. from the 
Malda, dated August 

Messrs. 5. N. Baner 
Mitter, for the Appellants. 

Messrs. Jatindra Mohan Chowdhury and 
Amarendra Mohan Mitra, for the Respon- 
dent. i 

Jack, J.—This appeal has arisen out 
of a suit for a declaration of the plaintiff's 
title to the land in suit and for confirmation 
of possession therein. The plaintiff's alle- 
gation was that the land was origiaally 
held by one Dayamayi. Dayamayi had a 
nephew named Sibcharan who had two 
sons Tarini: and Annada. The plaintiff 
purchased the interest of Tarini, Dayamayi 
having bequeathed her inlerest to Tarini. 
At the survey and seltlement operation in 
1891-92 the land was recorded as being held 
by one Sibcharan. Defendants Nos. 1 and 
2claim that the land is within the ambit 
oftheir zaminda'i and in 1911 they insti- 
tuted a ient suit against Tarini and 
Annada and got a decree. In execution 
tHereof they purchased the land and 
took symt-olical possession through the 
Court. The ‘plaintiff now maintains that 
thé decree obtained by defendants Nos. 1 
and 2 was fraudulent and collusive and, 
that the land had been held by himself and 









his predecéssors Dayamayi and Tarini all 


along rent-free and that he is still,in 
possession rent free and his right cannot 
be affected by the decree and the sale. 
The suit was decreed by both the Couris 
below as against defendants Nos. 1 and 
2. 

In this appeal it is contended that the 
suit should ke dismissed for defect of 
parties and inasmuch as the property 
being within the ambit of the zamindart 
of defendants Nos. 1 to 5 and the suit 
having been dismissed against defendants 
Nos. 310 5, it was not maintainable owing 
to defect of parties, against defendants Nos, 
l and2only. In the circumstances cf ihe 
cake I do not think that the suit should be 
dismissed owing to defect of parties. As 
pointed out by the Court of Appeal below 
the rent decree was obtained by defendants, 
Nos. J and 2 alone and they purchased the 
land in . execution of that decree, Defend- 
ants Nos,3 to 5 of course wil] not. ba. 
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hound by the deéree that the plaintiff 


appears to havé the right of a declaration 
thai he is in possession of the land and 









and thatis all he 
ttainly has not 
of his nishkar 
tille asa t r defendants Nos. 
3to 5 anWihey will not be in any way 
bound by this decree, Under the provi- 
sions of s. 148-A, Bengal Tenancy Act, 
before the amendment, which is applicable 
to this case, the decree obtained by defend- 
ants Nos. 1 and 2 has the effect of a 
decree obtained by the entire body of 
landlords, only, as regards the remedies 
for enforcing 1t. So that the effect of the 
decree obtained under s. 148-A is not to 
make defendants Nos. 3 to 5 necessary 
parties in the present suit. This matter 
was discussed at length when the Review 
Rule was decided. . 

The next point raised was that the onus 
was on the plaintiff to show that Daya- 
mayihadan absolute estate. As regards 


can claim. 
obtained 


this matter, in the first place, it has been, 


pointed out that this is not a suit for 
ejectment or for establishment of any title 
except the -right to possess the land rent 
free as- against defendants Nos: 1 and 2 


the plaintiff being admittedly in possession. ° 


it has been found: that the predecessor - of 
the plaintiff and the plaintiff have been in 
possession since Dayamayi’s: death in 
1904" B. S., the plaintiff having been in 
possession since 1315, they have been 
claiming lakheraj right in the land. “Ib is 
also found that he and his predecessor 
never paid any rent for the land. Sothat 
even if it be held that the plaintiff's prede- 
cessor had no- valid title in the land, the 
plaintiff appears to have established his 
right tohold the land free -from rent by 
adverse possession. It is urged that the 
question of adverse possession was not 
taken in ths ‘trial Court: and that the 
plaintiff should not- be allowed to raise it at 
this stage. But we find that though relief 
was not claimed in the plaint oa-the 
ground of adverse possession it was stated 
‘ inthe plaint that plaintiff is holding the 
land adversely-on a claim of lakheraj title 
ior many years. In the circumstances I do 
not think that the defendants have been 
prejudiced by the fact that no issue was 


framed as to adverse possession in the 
- trial Court. . et sah, 
ven if the onus be placed oa the- 
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plaintiffs to establish the fact that Daya- 
mayihadan absolute estate, the findings 
of fact seem to make ib so probable that 
Dayamayi held an absolute estate, as to 
amount to proof. The: will was executed in 
1304. Dayamayi died that year and 
although there were admittedly rever- 
sioners, no.claim was made by any of them 
as against either the plaintiff or his prede- 
cessor. Inthe circumstances there can be 
no doubt that Dayamayi’s interest was not 
merely a life interest. She might have 
obtained the properly by gift from her 
husband or otherwise and there is no 
necessary presumption that her right was 
merely a life-interest. Another point 
raised. was that the decree for rent against 
Sib Charan was res judicata. But the 
finding is that that decree was obtained by 
fraud. In any case the lower Appellate 
Court has found that ithas not been proved 
that the defendant in that suit was Sib 
Charan, the nephew of Dayamdyi and the 
predecessor. of the plaintiff. So that on 
this finding res judicata has not been 
established in this suit. The appeal there- 
fore in so far as the plaintiff's claim to hold 
the land free from rent as against defen- 
dants Nos, l and 2 is concluded by find- 
ings of fact and this appeal is accordingly - 
dismissed with costs. . 
Nag, J.—I agree, 
N. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 227 of 1932 
December 7, 1433 
ADDISON AND MONROE, JJ. 
PREM DAS—PETITIONER ~APPRLLANT 
VETEUS 
LABH SINGH AND O0OTHEaB— OBJECrORS — 
RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), s. 8—Dharmeala 
founded by Sikhs for public worship —Sikhs using it 
as- such —Whether a Sikh Gurdwara -Former office- 
holders udasis — Petitioner not chela of- the deceased 
ofice-holder—fetitioner, whether a hereditary ofice- 
holder. 

Where the dharnsila was established for use by - 
Sikhs for the purpose of worship bythe public and : 
was used for such worship by Sikhs and the land 
attached to it, had been given by the ancestors of . 
the present villagers ; 

Held, thet it was a Sikh Gurdwara. 

Where the former olfice-Lolders were udasis and’ 
that the petitoner is a Sikh and was never the chela 


of the deceased office-holder he cannot be an heredi; 
tary office-holder. y 
EF. O. A. from a decreə of the ‘Sikh. 


Gurdwara Tribunal, 


( Lahore, dated No- 
vember 16, 1931; ii pe 
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Mr. Hukam Chand Bhasin, for 
Appellant. 

Mr Durga Das Khullar, for the Respond- 
en's, 

Addison, J.— Prem Das, alias Partap 
Singh, claiming to be an hereditary office- 
holder of the dharamsala in village Man, 
Tahsil Kasur, District Lahore, put in a 
Petition under s. 8, Sikh Gurdwaras Act, 
to the effect that the dharamsala in 
question was not a Sikh Gurdwara. 

The Tribunal has wunanimousiy held 
that it is. One member also held that 
he was not an hereditary office-holder and 
was thus not competent to prefer the 
petition The President and the other 
member said that it was not necessary to 
decide the latter question, but that on the 
facts there was no doubt that he was 
not an hereditary office hoider. Against 
their decision Prem Das has appealed. 
The case for the petitioner was that the 
institution was an udasi dera, founded 
by Baba Bala Ram,-whose smadh was 
worshipped, while the case for the res- 
pondents was that the villagers who were 
sikhs built the gurduara and endowed it 
with lands and that the guru granth sahib 
was the sole object of worship. The office- 


holders have been as follows: 
Bala Ram 


the 


| 
Shiv | Sarup 


Ram 


Prem Das itis Partap Singh, 

Ala Singh, one of the petitioner’s wit- 
nesses, remembers ‘all: of them though he 
was a child when Bala Ram died. The 
dharamsalais thus of comparatively recent 
origin. ‘This sume witness has given im- 
portant evidence against the petitioner. 
He has stated that this is the only 
dharamsala in the village (which is a 
sikh one), that the granth is worshipped 
by the villagers there and that the land 
attached to it was given by the ances- 
tors of the present villagers. In this 
respect he is corrohorated by the respond- 
ents’ witnesses. Even Prem Das admitted 
that he 1ead the granth sahib when he 
felt inclined after opening it with respect 
and that when villagerscame, they bowed 
before it or before the smadh. In these 
circumstauces the existence of the smadh 
of the first office-holder, who was undoubt- 
edly an udasi, and the fact that some 
reverence is paid to it are un-important 
circumstances. On the evidence it must 


Sant 


be held that the dharamsala was estab- . 
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lished for use by sikhs for the purpose of 
public worship and is used for such 
worship by sikhs. it is, therefore, a sikh 
gurdwara. 
There is conflict of evidence as to whether 
wm were udasis 


Shiv Sarup and San 
of ordinary sikhs, b 
that the petition 







brother of his pr SON, 
who was hanged in 1929. Sa 
a will, dated May 7, 1923, bequeathing 
the property attached to the gurdwara 
to his mother and the petitioner. In this 
will he signed himself Sant Singh. This 
is significant and so is the description of 
“gurdwara’’. The wit- 
ness Ala Singh stated that Shiv Sarup 
and Sant Ram were keshdhari sikhs and 
not wudasis. On the other hand two of 
the respondents’ witnesses stated that Sant 
Ram wore ochre coloured colothes and 
looked like an udasi. The petitioner ad- 
mitled that when he was in the army he 
called himself a Jat sikh and thathe was 
baptised into the sikh faith there. It is 
therefore, impossible to believe that he 
was an udasi chela cf Shiv Sarup, before 
he entered ithe army and that hesucceed- 
ed to the office by reason of that spiri- 
tual relationship. On the whole I would 
hold that the former office-holders were 
~udasis and that the petitioner is a sikh 
and was never the chela of Shiv Sarup.. 
He cannot, therefore, he an hereditary, 
office-holder. For the reasons given the 
appeal must fail and I would dismiss it 
with costs. 

Monroe, J.—I agree. 

D, Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 11 of 1930 
July 13, 1933 
MlrTER AND HeNpnuBson, JJ. 
LATIFANNESSA BIBI AN0 OTSER3— 
APPELLANTS 
Versus 
ABDUL RAHMAN AND orunss — 
RESPONDENTS 

Purtition Act (IV of 1893), s. 4—Applicabiity to 
Muhammadans—‘Family’, significance of—Residence, 
in common house if necessary for membership of 
undividel family - Son-in-law, position of, in un- 
divided family. 

The word family includes not merely a body 
of persons who trace their descent froma common 
ancestor but alsoa group of persons related in 
blood who livein one house or under one head 
of management. It is not necessary to constitutg 
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an undivided family the same case points out, 
‘that the members of the family should constantly 
reside in the dwelling house nor is it necessary 
that they should be joint in mess s, 4, Partition 
Act being of general application and Mubam- 
madans being not excluded from. the benefit of the 
section. , i 

TCase-law discus 

Ordinarily a 
whether i 










actually resides in the 
m for a number of years 
tically taken up his home with his 
father-in-law, is regarded asa member of the 
father-in-law’s family. Gobinda Rani Dasi v. 
kadha Ballabh Das (5), relied on. 
C. A. from the original decree of the Sub- 
Judge, Dacca, dated September 9, 1929. 
Messrs. Sen Gupta, Urukramdas.* Chakra- 
barty and Assaduzzaman, for the Appel- 
lants. o AN 
Messrs. Prokash Chandra Pakrashi, and 
` Birendra Nath Ghose, for then Röspon- 
dents. - pi 
Mitter, J. - This is an appeal by" the 
defendants from a final decrees in a suit for 
partition passed by the Officiating Subor- 
dinate Judge of Dacca on September 9, 
1929. It appears that after the preliminary 
decree an application was made by one of 
the defendants for sale of the property in 
suit in accordance with the provisions of 
s. 4, Partition Act (LV of 1898). The ap- 
plication ofthe defendants for invoking 
-the principles laid down in the Partition 






Act, and directing the sale ofthe property’ 


in accordance therewith, was rejected by 
twoorders of the Oourt dated respective- 
ly March 12, 1928, and June 26, 1929— 

. orders Nos. 109 and 144 of the order sheet at 
pages 4 and llof the paper book. After 
zhe rejection of the application -under s. 4 
the Court -appointed a Commissioner to 
effect the partition and the Oommissioner 
submitted his report and the final decree 
was passed on the date already mentioned. 
Against that decree the present appeal has 
been brought. It should be observed here 
thatthe Court proceeded to direct partition 
by the Commissioner notwithstanding the 
protest of the defendants whose application 
under s. 4had been rejected. 

In the present appeal the defendants have 
put forward the same contentions which 
they had raised before the 
Judge and contend that-in view of the pro- 
visions of s. 4 of Act IV of 1893 the Subordi- 
nate Judge should not have 
direct any partition but. should have pro- 
ceeded in accordance with the provisions.of 
s.4. In order to understand the contention 

- soraised by the appellants a few facts 
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should be stated. -It appears that one 
Shamsuddin hada dwelling house in the 
town of Dacca comprising two plots of land 
which are describedin Schs. 1 and 2 of 
the plaint.. Shamsuddin died leaving him 
surviving twosons Ahamad Hossain’ and 
Taleb who is defendant No. 3 in the présent 
suit and a daughter Nazibunnessa. Ahmad 
had a daughter Azgari who was defend- 
ant No: 4 inthe present suit and has died 
after the insiitution of the suit. The plaint- 
iff is the husband of Azgari. Defendant 
No: lin'the present suit is one Aftab-ud- 
Din who is the son, -of - Najib-un-Nessa. 
Defendant No: 2, Fatifa, is the daughter 
of Najib-un-Nessa. Aftab-ud-Din died after 
the suit and his heirs have been substituted 
in his place. Now, it appears that Shams- 
ud-Din conveyed by a Heba-bil-ewaj the 
whole of the Sch. 2 lands to his wife Mashbi 
Bibi and 12 annas share of Sch. I property 
to his son Taléb and 4 annas of the same 
to Najib-un-Nessa. Taleb, after the death 
of his mother Mashbi, Bibi became entitled 
to the entire 16 annas of Sch. II property. 
On-Baisakh 8,°1327, B. S., corresponding 
to sonie time in April 1920 the plaintiff pur- 
chased an eight annas share of both sche-. 
dule land fiom Taleb Hossein and com- 
menced a. suitfor partition of the dwelling 
house which admittedty Gonsists of these 
two schedules on the strength of his pur- 
chase. . > i 

Defendants Nos. 1 and 2 inherited about 
3 annas odd share of plot No.1 from their 
mother Najib-un-Nessa and they also pur- 
chased certain shares of both the plots 
from defendants Nos. 3 Taleb, some time‘ 
in Baisakh 1327 B. S. The plaintiff's pur- 
chase was in the name of his wife Azgari, 
The partition suit was dismissed in the first 
instance. An appéal was baken to this Court 
and this Court came to*the conclusion that 
plaintiff's purchase was for himself and 
that his wife wasreally a benamdar for 
him. The High Court set aside the decree 
of the Subordinate Judge dismissing the 
plaintiff's suit and directed that a prelimi- 
nary decree for partition be made and., re- 
mitted the case to the Subordinaie Judge 
for making the final partitionin the Buit. 
This was by a decree of this Court passed - 
by B. B: Ghose and Roy, JJ., on June 21, 
1927. 

After thecase was sent back applications 
were made, as has ‘already. been stated, by 
the defendants for taking’ proceedingg 
under s. 4, Partition Act (IV of 1893) as their 
contention was that the plaintiff -was a. 
stranger tothe family. This contention wag 
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negatived by the Subordinate Judge by 
the two. orders to which reference has 
already been made. The grounds on which 
the orders were made were that neither the 
plaintiff nor the defendants were members 
of an undivided family. Both were 
strangers and purchasers from the same 
person and as both parties should be con- 
. Sidered to stand in the position of strangers 
to the family dwelling house in suit, the 
Partition Act has no application. It was 
further stated that the share of the dwelling 
house sold by defendant No. 3 to the 
plaintiff was sold with the express object 
that the plaintiff might continue to live 
there as before. Another, ground on which 
the decision of the lower Court was rested 
wasthat having regard to the-fact that the 


dwelling house appeared to be a big one 
which could conveniently be. partitioned 
amongst the co-sharers, s. 4 should not 


apply and a direction was giyen to parti- 
tion the property. It has been argued in 
support of this appeal that the. conclusion 
of the Subordinate Judge that the defend- 
ants are strangers and are not members of 
an undivided family qua the dwelling 
house, cannot be sustained. The word 
“family” has been construed liberally | in 
previous decisions bothof this Court and of 
the other High Courts in India, and the 
word has been held to include not merely 
a body of persons who trace their descent 
from a common ancestor but also. a group 
of persons related in blood who live in 
one house orunder one head -of manage- 
ment: see thecase of Khirode Chandra 
Ghosal v. Sarada Prasad Mitter (1) a de- 
cision of Mookerjee and Oarnduff, -JJ., 
which, so far as this Court is concerned, 
seems to be the leading authority. It was 
pointed, out in that case that the elements 
which: must co-exist to attract the operation 
of's. 4, Partition Act are: (1) that the 
dwelling house should belong to an un- 
divided family; (2) that the share thereof 
should have. been transferred to a person who 
is not a member ofsuch family, and (3) 
that the transferee should sue for partition. 
And it was further held in that-case that 
the word “family,” as used in the Partition 
Act, ought to be given a liberaland com- 
prehensive meaning to which we have just 
referred. 
It isnot necessary to 
divided family the same case points 
t, that the members of the family 
should constantly reside in the dwelling 
that they 


constitute an un- 


house nor is it necessary 
(1) 7 Ind. Cag, 436; 12 OL J 525. 
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should be joint in mess and 5 badai de- 
cision of the Madras High Court has gone 
to the length of holding that even if the 
membersof thefamily are divided in satus, 
the Act will have application: see the: 
case of  Stvaramayya ay: Venkata ` Sub- 
bamma, (2) where it w 
“where a purchaser of 
from a member of 
although divided in a 
common, sues for partit 
members of the family, a member o e family, 
who is a defendant in the suit, is competent to apply 
for the benefit of s 4, Partition Act" 


The question. as to what the words. 
“member of an undivided family” within 







the meaning of the Partition Act mean- 
“was also considered by a Full Bench of the 


Allahabad High Court [Sultan Begam y. 
Debi Prasad (3)]. Sir John Stanley, the 
Chief Justice pointed out that the section. 
of the Partition Act was of general appli- 
cation and that Muhammadans, which the 
parties in the present case are, are not. 
excluded from the benefit of s. 4, Partitiom 
Act and proceeding further the learned 
Chief Justice pointed out that the words. 
“undivided family” must be taken to mean 
undivided family qua the dwelling house in 
question and to bea family which owns 
the house but has not divided it. The 
view taken in the Calcutta case referred . 
to and by the Allahabad Full Bench has 
not been dissented from in any, subse- 
quent case. On the other.hand, Mukerji, J. ` 
in the recent decision which has been re~ ` 
ported in the unauthorised reports and 
which arises from an appeal from an Ap: 
pellate Decree No. 1601 of 1925, decided on 
January 5, 1928 has given the word “family” 
the same meaning as has been given in 
the earlier Calcutta case and in the 
Allahabad Full Bench case : see Nil Kamal. 
Bhattacharjee v. Kamalaksha Charan Bhat- 
tacharjee (4). 

The principles being well éstablished, 
we have now to examine the facts of this 
case in order to see whether the Subordi- 
nate Judge was right in excluding the 
provisions of s. 4, Partition Act. It has 
been sought to be argued on behalf of the - 
respondents that the plaintiff was not a 
stranger at all within the meaning of the ` 
Act and that he was a member of the 


undivided family of which Shams-ud-Din - 


was the common ancestor. It is difficult. 
to accept this contention, for he was a son~ 

(2) 126 Ind Cas. 593; AIR 1930 Mad. 561; 53 M. 
417; 31 L W 238; 


Mad. 8 5 
(3) 30 A #24;, AW 1908, 126; 5 AL J 352, 


(4) 109 Ina. Cas 67; A IR 1928 Oal. 539. 


58M LJ 341; Ind. Rul. (1980), 


kI 
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in-law of Shams-ud-Din's son Ahmed. There 
is evidence in this case which has: been 
referred to in the course of the argument 
that he was in Government service and 
had really been living not as a member of 
Shams-ud-Din' bv; of course, occasional- 
ther-in-law’s place. 
ould not be re- 
ference to a Hindu 















Mu 
the family. Sometimes, a son- 
in-law who actually resides in the family 
of his father-in-law for a number of years 
and has practically taken up his home 
with -his father-in-law, is regarded as a 
member of the father-in-law's family, as is 
Pointed out in Gobinda Rani Dasi v. Radha 
Ballabh Das (5). The evidence here dis- 
closes that that was not the case with the 
plaintiff hee. On the other hand, there is, 
at any rate, evidence to show that shortly 
before the “institution of the suit the 
plaintiff was, as a matter of fact, driven 
out-of this family and thathe was not a 
member of the family at all. We have 
therefore no doubt that the plaintiff is a 
stranger and that consequently so far as 
the Subordinate Judge has held that the 
plaintiff is not a member ofthe undivided 


family, his conclusion seems to be right 


and we are in agreement with him. 


Then arises the other questions, namely, 


as to. whether the defendants are members 
of the undivided family, qua the dwelling 
house. It appears that defendant No. 1 
was the son of Najibunnessa the daughter, 
of Shamsuddin. He is a sharer in what- 
ever property was gifted away by Shams- 
ud-Din in favour of his mother to which 
he succeeded by right of inheritance. He 
is a member of the undivided family, qua 
the dwelling house which has descended 
to him partly by right of inheritance and 
partly on the ground of purchase from 
defendant No.3. Great stress has been 
laid on behalf of the respondents on the 
circumstances disclosed in the evidence 
that Aftab-ud-Din who was 
ment service in Calcutta -had never 
been in the disputed dwelling house. 
We are unable to accept this view. 
Aftab-ud Din was certainly in possession of 
the property and it is not necessary. in 
order to become a member of the undivid- 
ed family within the meaning of the Act, 
that he should be constantly residing in 
the house. It is, not 
Aftabd-ud-din had succeeded to the inheri- 
- tance he should not .go to the dwelling 
'- (5)7 Ind, Cas, 118; 12 OL J 173; 15 O W N 205.- 
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in Govern-. 


likely that after, 
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house to which he succeeded ; as he was 
in Government employ: naturally he.could 
not bein the dwelling house all the time: 
We are satisfied ‘on a consideration of 
the entire evidence that Aftab-ud-Din and 
after him his heirs were members of thé 
undivided family within the meaning of 
s. 4 and that acase has been made out 
by the appellant for thé application of s. 4, 
Partition Act. ee 

The result is that the decree of the 
Subordinate Judge should be set aside and 
he is directed to proceed with the ‘case 
and apply the principles of s. 4, Parti- 
tion Act, and direct the-sale of the prop- 
erty in accordance therewith. It appears 
to us that the appellant might have moved 
the High Court for the setting aside of 
the orders made on the two dates to which. 
reference has been made, namely, March 12, 
1928, and June 26, 1929. If they had suc- 
ceeded, all these costs of the Commissioner 
would not have been thrown away, In 
these circumstances, the appellant’ must 
bear the costs of the Commissioner, nainely, 
Rs. 418-14-0 (rupees four hundred--and 
eighteen and annas fourteen only) as also - 
the costs for stamps; namely, Rs. 37-8-0 ` 
(rupees thirty-seven and annas eight only): 
and the payment of these costs will be a 
condition precedent to the re-opening of . 
the inquiry under s. 4, Partition Act. These 
Bums must be paid within a month of the- 
arrival of the record in the. Court below. 
If these sums are not paid within the time’. 
aforesaid, the appeal will stand dismissed 
with costs. The appellant is entitled to hig 
costs ofthis appeal. We assess the hearing 
fee at three gold mohurs. f 

Henderson, J.—I agree. f 

N. : aes Decree set aside. 


__ RANGOON HIGH COURT 
-Second Civil Appeal No. 38 of 1933 ~ 
May 31, 1933 
- BaGo.ey, J. i 
MAUNG THAN SEIN —APPELLANT . 
' VETSUS : 
U PO NYUN —RESPONDENT 
Transfer of Property Act (IV of 1882. as amended 
in 1929), s. 53—Presumption as to gift being 
madeto put property out of reach of creditors—When- 
arises `’ ` ` i TAA 
The presumption allowed by s 53, cl. (2) of the: 
old Transfer of Property Act finds no place in the 
Act as amended in 1929. i ° 
Itis only when there are creditors in existence 
at the timeof the gratuitous transfer or when a 
transfer is made just before a man embarks on- 
some very .hazardous speculation that it can bej 
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resumed that the gift is made with intent to put 
hia property out of the.reach of his creditors. Ex 
parte Mercer In re Wise (}), relied on. urs 

S. C. A. against a decree of the District 
Judge, Tharrawaddy, dated January 14, 
1933. © ~ 

Mr. Hla Tun Pru, for the Appellant. 

Mr. Aung Din, for the Respondent. 


Judgment.—This appeal arises out of a 
suit for a declaration. The respondent Po 
Nyun in execution of a decree against one 
Maung On Gaing, had attached a certain 
house, and the appellant filed a suit for a 
declaration that the house belonged tohim. 
He was successful in the trial Court, but 
on appeal the learned Additional District 
Judgeset aside the decree and dismissed 
the suit. The appellant claims that the 
house was given to him by a registered 
deed in January. 1930.. The decree in 
execution of which the house had been 
attached, wes passed on March 15, 1932, 
and that decree was based on a promissory 
note executed by Maung On Gaing on 
March 13, 1930. The evidence produced 
was that Maung On Gaing borrowed the 
money on that date, The consideration 
for the promissory note was not an old 
debt. ; 

The trial Court found that at the time 
the gift of the house was made by On 
Gaingto the minor plaintiff Maung Than 
Sein who was his grandchild, On Gaing was 
considered well off trading on a fairly large 
scale in cheroots, thatch and ngapi and 


that, therefore, the transfer_ of the house. 


was a bona fide gift. On appeal the 
learned Additional District Judge made an 
important mistake in that in his judgment 
he says that at the time of the transfer On 
Gaing was in debt to Po Nyun. It is true 
that On Gaing inhis evidence says that he 
was, but an examination of the dates 
shows that he was not. The gift was exe- 
cuted two months before the promissory 
note on which Po Nyun sued him. The 
learned Additional District Judge also 
appears to me to be entirely wrong in his 
law, and on my first reading of judgment 
I was unable to understand where he got 
his law from.. L have now discovered that 
he must have been using an out of date 
edition of the Transfer of Property Act. 
He refers in one place to a presumption 
arising under the second part of s. 53, 
Transfer of Property Act, which I was 
%inableto discover, and he also refers to a 
proviso in the third part of s. 53 which also 
I was unable to discover; but a reference 
tothe Act before it was amended in 1929 
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shows that the section was then in three 
paragraphs, the second of which does refer 
to a presumption, while the third is 
is clear, therefore, 


a saving 
that the 







property is to defrau 
person (a creditor) a: 


‘gratuitously... seser trans: may 
presumed to have been made with h intent as 
aforesaid.” 


The presumption allowed by this clause 
finds no place in s. 53 of the Act as it now 
reads, The present section ismodelled on 
the English Law, very possibly because the 
view of the old section taken by the 
Legislature was the same as that which 
oceurred to Lord Esher, M. R., and express- 
ed by him in Ex parte Mercer, In re Wise 
(1) where he says : 

“The argument was first put in this way : it is 
necessary to prove that the bankrupt, at the date 
of the voluntary settlement, intended to defeat, 
and delay a creditor or his creditors generally 
the necessary consequence of what he did was 
to defeat and delay his creditors; and, therefore, 
as a proposition of law, the tribunal which 
had to consider whetherhe did intend to defeat 
and delay his creditors was bound to find that he 
did. In support of that proposition the dicta of 
great and eminent Judges were cited. I will 
venture to say as strongly as I can that to my mind 
that proposition is monstrous.” she 

In the present case it is proved that at 
thetime of the gift of the house to his 
grandson On Gaing was in a comfortable 
position financially. He had a good 
business and there is no proof that in 
January 1930, he had any debts at all. He 
statesin his evidence that before the 
house was given a Chetty filed a suit 
against him and others and thathe lost the 
case and had to pay costs. The amount of 
those costs is not stated, and there is no 
evidence beyond his bare statement that 
there was no subsisting liability, but it is- 
quite clear that a decree for costs only 
ordinarily would not be embarrassing to a 
man who had a good business with a 
capital of a thousand rupees or so. It is, 
therefore, not shown that there were any 
creditors of On- Gaing in existence in 
January 1930 whom he could not pay off 
at once, andhe was making money from 
his business. It was only when the rebel- 
lion broke out at the end of 1930 that his 
business came to an end, and it is from 
that date that he became financially em- 
barrassed. This, however, was not a 
matter which in January 1930, he could be 


(i) (1886)17 QBD 290;55 L J Q- B 558; 54 L 
T 720. l 
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expected to foresee, and it ıs only when 
there are creditors in existence at the time 
of the gratuitous transfer or when a transfer 
is made just before a man embarks on 
some very hazardous speculation that it can 
be presumed that the gift is made with 
intentto put hi rty out of the reach 
i i e passege in the 
as he then was 
eady cited (1): ` 
have been cited the 
settlor; w trader, and undoubtedly when a 
irade makes a settlement, more especially if he 
does so when he is just about to commence a 
course of trade which may turn out to be 
disastrous, it is dificult to come to any other 
conclusion than that he contemplates the possibi- 
lity of his trade being unfortunate and wishes to 
put his property out of the réach of his 
creditors.” i 

For these reasons I think that the learned 
Additional Judge was wrong in the con- 
clusions at which he arrived. I, therefore, 
set aside the judgment of the lower 
Appellate Court and restore that of the 
trial Court, giving the plaintiff-appellant 
the declaration which he seeks. Respond- 
ent will bear the appellant's costs 
throughout ; Advocate’s fee in this Court 
two gold mohurs. 

N Appeal allowed. 


*Page of (18:6 17 Q B D—[Ed ] 









CALCUTTA HIGH GOURT 
Civil Appeals Nos. 1241 to 1329 of 1931 
i and 
Cross- `. bjection No. 1242 of 1932 
July 13, 1933 
C. C. Guosz, Ac. C. J AND MALLIK, J. 
NOLIN BEHARI BOSU— PLAINTIFE— 
APPELLANT 
VETSUS 
HARIPADA BHUIA AND OTHERS 
— DEFENDANTS —RESPONDENTS. 

Custom (Bengal)—Custom of hajabad—Whether a 
reasonable custom— Custom, if an incumbrance— 
Bengal Land Revenue Sales Act (XI of 1859),s 37— 
Custom dating from the Regulating Act, if an 
immemorial custom— Bengal Tenancy Act (VIII of 
1885), s 153~ Issues on enhancement and amount of 
rent determined by trial Court—Second appeal-~ 
Competency of. 

The custom of hajabad isnot an unreasonable 
custom having regard to the character of the lands 
let out, having regard to the fact that the true 
source of the real wealth of the tenants is often 
sapped because of the inundation which the lands 
are subject to and the tenants are left without their 
wherewithal to pay the rent due totheir landlord. 
Nor is the custom an incumbrance within the mean- 
ing of s. 37, Bengal Land Revenue Sales Act 
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A custom in Bengal dating from the Regulating 
Act of 1773 or from the Permanent Settlement of 
1793, is an immemorial one. , hi 4 

A second appeal iscompetent in a case where 
questions relating to enhancement of rent and of the 
amount of rent werein issue and those questions 
were determined by the trial Oourt, 


©. As. from the appellate decrees of the 
District Judge, Midnapore, dated December 
16, 1930. 

_ Messrs. Bijan Kumar Mukerji and 
Ta Bandhu Bagchi, for the Appel- 
ant. 

Messrs. Bankim Chunder Roy and 
m eana Chandra Roy, for the Respon- 
ents. 


Judgment. -We have listened to & 
very interest'ng and in some portions very 
illuminating argument in this group of 
cases from Dr. Bijan Kumar Mukherji; 
bat, after giving to his submissions our very 
best attention, we are of opinion that these 
appeals must be dismissed. A preliminary 
objection has been taken by Mr. Bankim 
Chunder Roy, learned Advocate for the 
respondents in 58 out of these 89 appeals. 
His case is that, leaving aside six appeals 
which are above Rs. 100 in value, in the 
remaining 52 appeals the value of the 
suits was under Rs. 100 and that having 
regard to the language of s. 153, Bengal 
Tenancy Act, these second appeals are 
incompetent, Dr. Mukherji has pointed out 
that in all these cases questions relating 
40 enhancement of rent and of the amount 
of rent were in issue and those questions 
were determined by the trial Court. We 
are satisfied that those questions did come 
within the ambit of the matters in con- 
troversy between the parties in these 
52 cases and that there is no substance 
whatsoever in the preliminary point sought 


to be raised on behalf of the res- 
pondents in these 52 appeals. The 
preliminary point is, therefore, negativ- 
ed. 


We now turn to decide the real ques- 
tions in controversy in these 89 appeals... 
These appeals are by the plaintiff and 
they arise out of a group of suits for re- 
covery of arrears of rent. The tenants 
allege that by reason of the operation ofa 
custom of ‘“Hajabad” in the four 
mouzahs in suit and there having been 
inundation in 1333,and 1335 there were 
no'crops in the years 1334 ond 1336 
and that, therefore, the tenants should not 
be made liable to pay rents during those 
years. The question of the existence of this 
custom of ‘“Hajabad” has been gone into 


“1094 


by the Courts below and the finding of 
fact by the lower Appellate Court is that 
the tenants have been able to prove the 
existence of this custom from time im- 
memorial and that there is no evidence 
on the plaintiffs side to rebut this. In 
‘ essence this is a mixed question of law 
and fact and no doubt the finding of the 
lower Appellate Court bends itself easily 
to a very plausible argument on behalf 
of the plaintiff landlord. But it is im- 
possible to shut one’s eyes to the fact 
that the lower Appellate Court on full 
consideration of the evidence has come to 
the conclusion that the tenanis have 
shown that this custom has always existed; 
in other words, that this custom has been 
in existence from time immemorial. What 
is the exact meaning of the term “time 
immemorial” in this country has been the 
subject of debate in many cases. 

In England-the matter is not full of 
difficulties because of the recognition that 
the period of the commencement of time 
immemorial has by statute and also by 
common law been definitely fixed for 


centuries past. The time immemorial 
would, for all practical purposes, and 
has indeed in several instances for all 


practical purposes, been taken to be some- 
thing which was in existence at the time 
of Pitts India Act ordinarily called the 
Regulating Act of 1773. If it be taken 
that time immemorial would carry one 
back to1773 or if it be taken that time, 
immemorial would carry one back to 1793 
when the Permanent Settlement of Bengal 
was made it would from a practical point 
of view amount to the same thing, name- 
ly that for all these long series of years 
the custom has been recognized and has 
been in existence. If that ‘is so, then, 
there is nothing to wonder that in the 
record of rights mention of the 
existence of this custom finds a 
place. It is undeniablethat the existence 
of this custom in the localities concerned 
forms one of the incidents of tenancy and 
the fact that this custom is recognized 
and given effect to is easily provable by 
the production of the entires in the record 
of rights. Therefore we start with this 
that the custom in question has been 
proved by: the tenants, it has been proved 
to have been in existence for a long 
series of years compendiously described 
as time immemorial and the’ only ques- 
*tion that need detain us is whether of 
not this custom is a resonable one. Dr. 
Mukherji has addressed us a vigorous 
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argument combating the proposition that 
is a reasonable custom; but we are unabled 
to hold that having regard to the character 
of the lands let out, having regard to the 
fact that the true source of the real wealth 






to and the 
their i 


is in any sense of th 


one. 
The character of the land mainly is 
agricultural. This is not the caseofa 


town with manufacturing industries in it, 
Agriculture is the source of the living of 
the tenants. though we are not unmindful 
cf the fact that homestead lands in some 
parts of these mouzahs are also to be found. 
But having regard to the character of the 
occupation of the tenants and the character 
of the lands on the tilling of which the 
occupation of the tenants can be made pro- 
fitable, it would require a very strong set 
of circumstances to induce us to hold 
thet the custom referred to above would 
be considered to be unreasonable. There- 
fore, our conclusionis that the custom in 
question has been proved to have been 
in existence for a long time, in other 
words thecustom is an ancient one and it 
isa rezscnable one and we are unable 
further to say thatthe custom is in any 
way a variable one. That being so, on 
the question of the custom raised by the 
tenants our conclusion must be in favour 
of the tenants. 

The next question that has been argued 
is that itis an encumbrance within the 
meaning ofs. 37 of Act XIof 1859 and 
that the landlord whois a recent purchaser 
at a revenue sale is entitled to treat the 
custom as an encumbrance and to disregard 
the existence thereof. The answer to this 
question depends upon the fact as to whe- 
ther or not this custom in question is at 
all an encumbrance. It is argued that the 
undoubted right of the landlord is to re- 
ceive rent from the tenants in respect of 
the lands let out and if between the tenants 
and the landlord a custom like this inter- 
venes anda portion ofthe landlord’s rent 
is cut off because ofthe existence of this 
custom, then itis something which is in 
derogation of the landlord’s rights and it 
is something which the tenants are allow- 
ed to appropriate to themselves to the pre- 
judice of the landlord. But if, however, 
the position be that the landlord has let 
out lands out of which, owing to the: 


< 
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circumstances referred to above, namely 
the loss of crops , owing to inundation 
the tenants are unable to make anything, i in 
other words, to put it shortly, if the lands 
do not yield anything from a practical point 











of view, can it said that the landlord 
is still entit is rent although he 
has not p nts either with 


g or has not taken 
tion by erection of 
suitable ave been adopted in 
various European countries. If the posi- 
tion be what we have tried to sketch, 
however, imperfectly wa may have. done— 
then it is in consonance with notions of 
natural justice that a custom like this should 
not be held to be an encumbrance. We 
are awarethat on this question of encum- 
brance there has been spent much learning 


care to 


and much has been written in various. 
text-books; but each case has got todepend 


on its ownfacts, and on the facts of these 
cases we have come to the conclusion that 


the custom in question cannot be treated. 


as an encumbrance. 

If these are our true conclusions on the 
two questions raised above, there: is not 
much tó discuss any further in this group. 
of cases. The result, therefore is, that this 
group of appeals must in our view be 


dismissed with costs, i. e. one set of costs’ 
in the 58 appeals in” which the learned . 


Advocate Mr. Roy appears. There will 


‘be no order as to costs as regards the 


other appeals. 
N. Appeal dismissed. 


PATNA HIGH COURT 
Civil Appeal No. 141 of 1929 
September 18, 1933 
Fazu ALI AND ROWLAND, JJ. 
RADHA KISHUN AND ofsers— 
— APPELLANTS 
Versus 

SHYAM DAS AND oTHERsS—RESPONDENTS 

Evidence Act (I of 1872), ss. 35, 83— Discrepancy 
between Gangetic survey map and later cadestral survey 
map—Which to be preferred — Presumptive value 
against neighbouring landlord—Presumption of actual 
possession in survey entry — Evidentiary value of 
Government maps and survey documents—Boundaries 
shown in cadastral survey —Presumption:. 

The Gangetic survey cannot be very strong 
evidence of possession and cannot have the same 
value as evidence of title as the revenue survey map. 
Where there is conflict between Gangetic survey map 


and a later cadastral survey map, the latter map must: 


be given preference Bibi Wakilan v. Deonandan 


Pragad (1) and Brindaban Prasad v. ore Saran (2), 


referred to, Ep. 1097, col. I. 
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The cadastral survey entry hasa presumptive value 
dgainst a landlord of a neighbouring village 
Bibi Wakilan v. Deonandan: Prasad (1) and Mazharal 
Ekbal v. Gopal Lal (3), referred to. [p 1098, col 1] 

Where the lands are culturable and definite acts of 
possession such as tilling, sowing and reaping the 
crop, etc, can bé, exercised over them, the presumption 
of actual possession raised “by the survey entry 
would be stronger than where the land is wholly 
unit for cultivation. -But it does not necessarily 
follow that the land which is covered with sand or 
water is wholly.incapableof possession or such lands” 
must in all cases be regarded as no man’s land. 
Jêbad ] 

The maps and surveys made in India for ‘revenue 
purposes are official documents prepared by com- 
petent personsand with such publicity dnd notice 
to persons interested as to beadmissibleand valuable 
evidence of the state of things at the time they were 
made. Jagadindra Nath Roy v. Secretary of State 
(4), referred to. [ibid J 

Title may in certain cases be inferred from long 
possession and where the question is whether certain 
lands appertain to one or the other oftwo neighbour- 
ing estates if it isto be presumed that thé boundaries 
of the two estates as shown in the cadastral survey 
paper are correct, that fact by itself may be regard- 
ed as some evidence of title. [p 1098, col 2.] 


S. C. A. from an order of the Sub-Judge, 
Muzaffarpur, dated January 11, 1929. 
Messrs. - Manohar Lal and A. K. Mitra, 
for the Appellants. 
Messrs: Jadubans Sahay and K. K. 
Banerji, for the Respondents. i 
Judgment. -This appeal arises ait of 
a suit which related’ to 136 bighas 8 
kathas and. 16 dhurs of land and the 
main question tobe detérmined is whether 
the disputed lands appertain to the plaint- 
iff's village Jagdishpur Baili or the de- 
fendants’ village Jangi Pakahi. Jangi 
Pakahi is tothe south of Jagdishpur Baili: 
and it is common ground -that the dis- 
puted lands were measured and éntered 
as. plots Nos. 1037--and 1038 of the 
cadastral survey map and Record of 
Rights of Jagdishpur Baili prepared in 
1892-93. A Commissioner was deputed by 
investi- 
gation and by means of local measure- 
ments to compare the cadastral survey 
maps of Mauza Jagdishpur Baili and Jangi 
Pakahi with the revenue survey maps 
of 1833-34 and the diara survey maps of 
1865-66 of ‘the said villages. He was not 
supplied with the field-book of the revenue 


survey and has noted in his report that 
“in the absence of the field book the enlargement’ 

of thé revenue survey map to the scale of the 

cadastral survey map could not be accurate.” 


He made a coniparison of the cadastral 
survey and the diara survey maps of 
Jagdishpur Baili and Jangi Pakahi and 
found that about 115 bighas 12 kathas 
of the disputed land fell within and apper- 
tained to Jangi Pakahi and 19 bighas 
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odd fell within Jagdishpur Baili and 1 
bigha 16 kathas odd belongedto another 
village Panapur Bahaki according to the 
boundaries shown in the diara survey 
maps. He further reported that from the 
configuration of the diara and revenue 
‘survey maps it appeared to him that the 
“boundaries shown in the one agreed with 
those shown in the other. But he no- 
where definitely says in which village 
the disputed lands fall, according to the 
revenue survey maps. The learned Sub- 
ordinate Judge was of opinion that in 
the state of the evidence before him he 
could not go behind the cadastral survey 
and held that the whole of the disputed 
land appertained to the plaintiffs’ village. 
He accordingly decreed the suit. Defend- 
ants Nos. 1to3, 11,16 to 18, 30 to 32 
and the heirs of defendant No. 29 only 
have appealed; the other defendants have 
not appealed. Plaintiffs Nos. 4 to 25are 
. not only proprietors of Jagdishpur Baili 
but are also proprietors of Jangi Pakahi 
and so far as their sharesin the disputed 
‘lands are concerned, there is no dispute. 
Before proceeding to deal ‘with the 
points urged on behalf of the appellants 
it will be necessary to state briefly the 
circumstances under which the present 
suit was instituted. When the cadastral 
survey took place, plot No. 1037 was in 
the bed of the river Ganges and plot 
No. 1038 which is to the south of plot 
No. 1037 was more or less a tract ofsand; 
in other words, the river was at that time 
flowing to the north of plot No. 1038. 
Afterwards when the lands became 
culturable a dispute arose and proceed- 
ings were drawn up unders. 145, Crimi- 
nal Procedure Code, regarding a large 
area over 700 bighas including the 
in dispute. Claims were put forward by 
the maliks of tauzi No. 3801 and the 
maliks of tauzis Nos. 3802 and 3803 of 
Jagdishpur Baili, but no claim was then 
preferred by the maliks of Jangi Pakahi. 
Ultimately all the lands which were then 
in dispute were attached by the Criminal 
Court under s. 146, Criminal Procedure 
Code. Thereupon the proprietors of tauzi 
No. 3801 brought a title suit (No. 177 of 1918) 
before the Subordinate Judge of Muzaffar- 
pur against the proprietors of tauzi, 
Nos. 3802 and 3803 claiming possession of 
the disputed lands. On September 10, 
1919, the suit was decreed on the basis 
of a compromise and in January, 1920 
the proprietors of tauzi No. 3801 got 
delivery of possession of the lands through 
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Civil Court. It appears from the report 
of the Commissioner who was deputeď 
to deliver possession that the maliks of 
Jangi Pakahi raised objections to the 
proceedings, but he did not entertain 
those objections as they were no parties 
to the suit. Shortly ards, in March 
1920, the Crimina 
there was a dis 
rietors of Jangi 
Jagdishpure Baili, up 

under s. 145, Criminal Procede Code, 
in respect of the lands which are the 
subject-matter of the present litigation, 
and ultimately these lands were attached 
on September 16, 1920. The present suit 
was instituted on August 1, 1927. 

_ Mr. Manohar Lal, Counsel for the ap- 
pellants, has in the course of his argument 
referred to the map drawn by the Com- 
missioner who delivered possession to the 
decree-holders in Suit No. 177 of 1918 as 
well as to ascertain other maps. It is 
enough to say that while these maps are 
of assistance in comprehending the nature 
and scope of the dispute, they do not as 
evidence materially support the contention 
of either party; the case will have to be 
decided with reference mainly to the 
cadastral’ survey, revenue survey and 
diara survey maps and the report of the 
Commissioner. Now, a perusal of the 
report would show that 
the field book of the revenue survey 
not being before him he in conclusion 
merely gives the result of his comparison of 
the cadastral survey maps with the diara 
survey maps of the two villages. It is 
true, he says, at one place, that from the 
configuration of the revenue survey maps 
and diara survey maps of Jagdishpur Baili 
and Jangi Pakahi, it appeared to him 
that the boundaries of the said two villages 
as shown in the revenue survey maps of 
1843-44 were the, same as those shown 
in the diara survey maps of 1865-66. But 
the question here is whether certain specific 
lands are part of one village or the other 
and that question can hardly be decided 
by looking merely at the configuration of 
the two maps. The Commissioner express- 
ed himself very guardedly, and he had 
good reason for this caution. He found 
that the whole of village Jagdishpur Baili 
had been washed away aiter cadastral. 
survey in 1892-93 and when he went there, 
the major portion of the lands of the 
village was either sandy or covered with 
dense jungle. Theriver which at the time 
of the cadastral survey was flowing near 
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Jagdishpur Baili was now flowing ata 
< very great distance to the north of Jag- 
dishpur Baili through Mauza Hitanpur.. 
Thus there were no permanent marks 
in Jagdishpur Baili itself and the Com- 
missioner had therefore to start his mea- 
trijunctions which 
istance to the north 
admits that he 
a big river. He 
nduct the enquiry 
of a theodolite, but used a 
prismatic compass, and as the learned 
Subordinate Judge remarks, this fact would, 
to a certain extent, affect the accuracy of 
the result arrived at by him. According 
to the Commissioners map about J15 
bighas of lands appertained to Jagadishpur 
- Baili, but it is to be remembered that 
we must allow some margin of error con- 
sidering that the Commissioner had to 
work under certain obvious disadvantages, 
and asthe diara survey map has been en- 
larged to the scale of the cadastral survey 
map, the error whatever it may be will 
have to be muliplied by four. Then again, 
as has been pointed out by the learned 
Advocate for the respondents, all that the 
Commissioner's report can be legitimately 
taken to show is that there is a dis- 
crepancy between the Gangetic survey 
map of 1865-66 and the cadastral survey 
map of 1192-93 and there can be nodoubt 
that when there is such a conflict, the 
cadastral survey map must be given 
preference. As has been pointed out in 
Bibi Wakilan v. Deonandan Prasad (1) the 
object of the Act under which the Gangetic 
survey map was prepared 
“was the assessment of land gained from river by 
alluvion or dereliction and the Act has no operation 


where by change of possession lands forming part 
of one estate became annexed to another estate.” 


The Gangetic survey therefore could not 
be very strong evidence of possession and 
could not have the same value as evidence 
of title as the revenue survey map. In 
our opinion therefore the learned Sub- 
ordinate Judge was correct in holding that 
the Commissioner’s report was not sufficient 
to rebut the cadastral survey map. Mr. 
Manohar Lal goes even so far as to. say 
that it was not necessary for the Com- 
missioner to go to the spot and take any 
measurement and all that was required 
under the circumstances was either to 
enlarge : the revenue survey map to the 
scale of the cadastral survey map or to 
reduce the latter to the scale of the former 


(1) 59 Ind Cas, 298; AI R 1921 Pat. 268;5 P L J 
,681;2 PL TAL. a 
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and show by superimposition the excess 
lands which originally appertained to 
Jangi Pakahi, but which have now been 
included in the cadastral survey map. 
This is obviously not the view taken by 
the Commissioner himself, because he 
says in his report that in the absence of 
the field book of the revenue survey map 
“the enlargement will not be accurate.” 
However that may be, the cadastral survey 
map being the latest map of the locality 
is entitled to great weight, and where there 
is conflict between it and the revenue 
survey map there may in certain cases be 
good reasons forpreferring it to the latter: 
see Brindaban Prasad v. Gopal Saran (2). 
In this case we donot know the history 
of the land between 1843, when the re- 
venue survey map ‘was prepared, and 
1892-93 when the cadastral survey oper- 
ations took place. There is thus noth- 
ing before usto warrant the assumption 
that the officers who prepared the cadas- 
tral survey map must have made a 
mistake. 

It was urged on behalf of the appellants _ 
that the entry in the cadastral survey map 
had no presumptive value as against the 
landlord of a neighbouring estate, but this 
argument seems to be untenable in view of 
the clear expression of opinion by this Court 
on this point in Bibi Wakilan v. Deonan- 
dan Prasad (1) and Mazharul Ekbal v. 
Gopal Lal (3) as well as the clear words of 
s. 83, Evidence Act: 

“The Court shall presume that maps or plans 
purporting to be made by the authority of Government 
were so made and are accurate ” 

Mr. Manohar Lal contends that the 
present case will be governed by the 
Bengal Tenancy Act as it stood before the 
amendment of 1898 inasmuch as the 
cadastral survey took place in 1892-1893 and 
he has asked usto read in this connection 
ss. 102 10109 of the old Act. His main 
argument is that the cadastral survey entry 
could not be questioned by the landlord of | 
Jangi Pakahi under s. 106 of the old Act, 
and therefore no presumption would arise 
as against a neighbouring landlord under 

-g. 109. It appears to us however that s. 102, 
which lays down what matters are to be 
entered inthe Record of Rights by the 
Revenue Officers, is very wide and sois 


s. 109 (2) which runs as follows : 
“Every undisputed entry in the record shall be 
presumed to be correct until the contrary is proved.’ 


(2) 104 Ind. Cas. 514; A I R 1928 Pat. 36; 8 P LT 

17. à . 

(4) %4 Ind. Oas. 488; A I R 1924 Pat. 719; (1924) 
Pat, 213, ` 
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In our opinion s. 109, as it then stood 
cannot be readin a restricted manner and 
the presumption which arises under it 
cannot be confined merely to the tenants 
holding land within a particular estate. 
Learned Counsel for the appellants was on 
firmer ground in arguing that too much 
weight could not be attached tothe cadastral 
survey papers in view of the fact that 
disputed lands were shown there to be 
either under water or as covered with 
sand. It iscontended that the lands in 
question being either sandy or under 
water were incapable of possession and 
therefore the cadastral survey entry showing 
the plaintiffs’ possession is almost valueless, 
Now, there can be nodoubt that where the 
lands are culturable and definite acts of 
possession such as tilling, sowing and 
reaping the crop, etc., can be exercised 
over them, the presumption of actual 
possession raised by the survey entry would 
be stronger than where the land is wholly 
unfit for cultivation. 

But it does not necessarily follow that 
the land which is covered With sand or 
water is wholly incapable of possession 
or such lands must in all-cases be regarded 
as no man’s land. Apart from the doctrine 
that possession follows title, such lands are 
capableof possession in various ways as 
has been pointed out by one of the learned 
Judges of this Courtin Brindaban Prasad 
v. Gopal Saran (2). It is therefore not quite 
correct to say that no presumption should be 
raised in favour of the plaintiffs in this case 
merely on account of the condition of the 
lands at the time of the cadastral survey. 
As the Judicial Committee has observed in 
Jagadindra Nath Ray v. Secretary of State 
(4), the maps and Surveys made in India 
for revenue purposes are official documents 
prepared by competent persons and with 
such publicity and notice to persons inter- 
ested as to be admissible and valuable 
evidence of the state of things at the time 
they were made. It has been pointed out 
in Bibi Wakilan v. Deonandan Prasad (1) 
that it is wronz to say that the proprietor 
of one estate has nothing whatever to do 
with the preparation of the Record of Rights 
of another estate belonging to a neighbour- 
Ing proprietor since the preliminary survey 
must determine-the boundaries between 
the two estates. Itis significans that plot 
No. 1238 which is sandy is to the south of 
plot No. 1037 which is shown as the river 
in the map. The following extract from 


g (4) 30 C 291; 301 A 44;7 OW N 198; 5 Bom. L R1: 
Sar. 41? (P Ò). 
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the judgment of Das, J.,in Bibi Wakilan v: 
Deonandan Prasad (1), where the facts were 
almost similar to the facts of this case will 
show why it is necessary to attach import- 
ance to this fact: 

“The cadastral survey map shows that plot No: 
1286 wasthen under wate hat the plot to the 
South of plot No 1286 n No. 1257 as well 
as the plots to the n 
were dry lands when 
the important plot is 
which lies to the north 







It was said on behalf of the appel- 
lants that the cadastral survey map is 
only evidence of possession and no evi- 
dence of title unlike the revenue survey 
map which is some evidence of title. 
But title may in certain cases be inferred 
from long possession and where the ques- 
tion is whether certain lands appertain 
to one or the other of two neighbouring 
estates if itis to be presumed that the 
boundaries of the two estates as shown 
in the cadastral survey paper are correct, 
that fact by itself may be regarded as 
some evidence of title. 
us, however, to be more important for thé 
purpose of deciding this appeal is that 
there is no evidence on the record that 
the state of things shown in the cadastral 
survey record was disturbed or questioned 
until the litigation between the parties 
began in the Criminal Court. In other 
words, it may be presumed that the pos- 
session of the plaintiffs which is undoubt- 
edly supported by the Record of Rights 
continued for more than 12 years before 
the institution of the suit and this by 
itself is sufficient to entitle the plaintiff 
to succeed in tbe suit. Mr. Manohar Lal 
vehemently attacked the evidence of actual 
possession adduced by the plaintiff in 
the trial Court and we will briefly refer 
to this evidence. The plaintiffs have 
examined their patwari (P. W. No. 1) and 
gomasta (P. W. No. 3) and produced some 
village papers as measurement khasras 


jamabandis and counterfoil receipts and” 


What appears to. 


Pa 
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siahas. The measurement khasřas` and 
~ jamabandis are for the years 1312 to 1332 
and the counterfoils and siahas are for 
the years 1318 to 1326. ae 

The evidence of the gomasta is that five 
or six years after the survey the disputed 
ivation and after this 
Baili settled - 
Mr. Manohar 








the maliks 
them with 


he land became 


s. 145 began between the proprietors of tauzi 
No. 3801 and those of Nos. 3812 and 3803 of 
village Jagdishpur Baili, about the year 1917. 
This he says is- sufficient to discredit the 
papers before the year 1317. He further 
contends that the land being under at- 
tachment almost continuously from 1917 
the: plaintiffs could not have been in 
actual possession continuously during the 
period for which the village papers have 
been produced. These criticisms deserve 
consideration and the evidence produced 
on behalf of the plaintiffs will have to 
be approached with great caution. At the 
same time it is possible that small portions 
of Jands may have here and there become 
culturable from the year 1318 as alleged 
by the plaintiffs, and it is also in- evi- 
dence that after the lands were attached 
the plaintiffs took settlement of the land” 
‘for some years. However tbat be, it is 
quite clear that there was a dispute with 
regard to these very lands in 1917.but 
the maliks of Jangi Pakahi did not come 
forward then to claim the land. This fact 
corroborates the evidence of P. W. No.3 
which is to the following effect: 

“In 1917, when the dispute arose among the 
maliks of Jagdishpur Baili, the maliks of Jangi 
Pakahi never attempted to take possession of the 
disputed land Iwas present at the time of the 
dakhaldehani effected in favour of the maliks of 
Jagdishpur Baili. After this the maliks of Jangi 
Pakahi attempted to take possession of it, Then 


there arose a 145 case and the land in suit was 
attached.” 


Tt is also to be remembered in this 
connection that same of the maliks of 
tauzi Nos. 3801 and 3803 of Jagdishpur 
Baili are also maliks of Jangi Pakahi 
and it was never their case that the lands 
appertained to the village Jangi Pakahi. 
In our opinion, therefore, on the evidence 
on the record it may be safely held that 
the plaintiffs have been in undisturbed 
possession of the land in dispute: at least 
since the cadastral survey, and are, there- 
fore, entitled to succeed in the suit. It 
is said that the plaintiffs did not set up 
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a Case of adverse possession in the plaint, 
but they have sued for.a declaration of 
their title and. they can establish their 
ee in any way open to them. under the 
aw. 

In our opinion- this appeal ought to 
be dismissed with costs, the hearing fee 
being divided between two sets of the con- 
testing respondents. 

Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 3013 of 1931 
July 11, 1933 
Guna AND BARTLEY, JJ. 

DEB NATH MORAL—PLAINTIFF— 
; : APPELLANT f 


s VETSUS 
SASHI BHUSAN MORAL AND oTHERS— 


. DEFENDANTS— RESPONDENTS .| 

Landlord and tenant—Abandonment—Non- 
transferable occupancy holding—Mortgage of —Land- 
lord treating itas abandoned by tenant's widow and 
settling it with stranger—-Mortgagee getting mortgage 
decree and obtaining possession of holding in execution 
—Widow in permissive possession of homestead— 
Abandonment, whether complete—Transfer of 
Property Act (IV of 1882), s 43—Imperfect title of 
stranger, whether becomes perfect—Stranger's suit, for 
possession, whether barred by res judicata—Czvil 
Procedure Code (Act V of 1908), s. Li. ` : 
` A tenant of a non-transferable occupancy holding . 
mortgaged the holding with S. After the tenant's 
death the landlord treated the holding as abandoned 
by his widow and settled it with D from whom a 
kabuliyat was taken. Subsequently rent decrees. 


` were obtained and the landlord withdrew the decretal , 


amount from Court. After settlement with D, S 
obtained decrees on the basis of his mortgage and in 
execution ‘thereof got khas possession of the entire 
holding. The widow was allowed to possess the home- 
stead by S. Prior to S's getting the possession of 
the land, in a previous suit by S against D and the. 
widow, it was held that the widow did not abandon 
the holding and the landlord could not settle the, 
holding with D. In.a suit by D against S, for, 
recovery of possession : 

Held, that (4) regard being had to the position that 
S's possession after execution of the mortgage 
decree was permissive, the defendant having allowed . 
her to possess the homestead, it must be held as a 
matter of law that there was an abandonment of the 
holding. Jogesh Chandra v. Radha Gobinda Rai (1), 
relied on; : : 

(it) the case was governed by the principles under- 
lyings. 13, Transfer of Property Act, and the imperfect 
title created by the kabuliyat was perfected in conse- 
quence of abandonment of the holding by the tenant: 

(iii) the cause of action,and the fact of 
abandonment upon which the plaintiff's suit 
was instituted, having come into existence after 
the decision of the previous suit, the bar of res - 
judicata did not operate. ‘ 


C. A. against the decree of the Additional 
District Judge, Khulna, dated July 23, 
1931. Fae AN 
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Messrs. Sarat Chandra Basu and 
Hemendra Chandra Sen, for the Appellant. 

Messrs. Bijan Kumar . Mukerjee and 
Biswanath Naskar, for the Respondents. 


Judgment. The plaintiff in the suit 


out of which this appeal has arisen prayed 
for declaration of his title to the lands in 
suit, asa person who had obtained settle- 
ment of the same as a tenant from the 
landlords, on the allegation that he was 
dispossessed by defendant No. 1 who had, 
as the purchaser of the lands in suit in exe- 
cution of his mortgage decree against the 
tenant—who had only non-transferable 
occupancy right in the lands—obtained 
possession of the same. The case of the 
plaintiff was that the landsin suit apper- 
tained to the non-transferable occupancy 
holding of one Bhagaban Moral. After 
Bhagaban’s death the holding was aban- 
doned by his widow Sita Sundari, and the 
lands comprised in the holding were 
settled with the plaintiff by the landlords 
on Magh 12, 1321 B. S.; the settlement so 
made by the landlords was evidenced by 
a kabuliyat executed on the date aforesaid, 
which contained a statement to the effect 
that the tenant having abandoned the 
holding, the landlords had the right to 
settle the lands. As indicated above, 
defendant No. 1 claimed to be in possession 
ofthe lands as the purchaser at a sale in 
execution of his mortgage decree against 
Bhagaban Moral, the tenant. The tenant 
having no transferable right in him, 
defendant No. 1 was, according to the 
plaintiff, a mere trespasser. The claim as 
made by the plaintiff in the suit - was 
resisted by defendant No. 1. The fact of 
abandonment as asserted by the plaintiff 
was denied by the defendant; the title of 
. the plaintiff to the lands in suit by virtue of 
the kabuliyat of 1321 B. S. was also con- 
tested. It is to be noticed that the only 
contesting defendant in the suit was de- 
fendant No. 1, who according to the 
plaintiff had no title in him, being the 
purchaser of a non-transferable occupancy 
holding. The landlords who were. made 
defendants to the suit, supported the 
plaintiff, a fact specifically noticed by the 
trial Court in its judgment. - 

The history of the litigation, appearing 
from the judgment of the Courts below, 
discloses a determined and persistent 
attempt onthe part of defendant No. 1 to 
` obtain possession of the lands in suit, 
although his title to the same as a purchaser 
in execution of his own mortgage decree 
was not effective. There were two suits 
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brought by the defendant against the 
plaintif, in both of which the decision of 
the Courts went against the plaintiff, on 
the ground that the tenant on the lands of 
Sita Sundari, had not abandoned the hold- 
ing. The kabuliyat under which the 
plaintif claimed to be 
to be ineffective, in 







appertaining to the 
of notice in this con 


plaintiff on the strength of the kabuliyat of 
1321 B. S. and on one occasion, the 
decretal amount had been deposited in 
Court by the plaintiff, and was withdrawn 
by the landlords. The questions that 
appear to have been raised on behalf of 
defendant No. 1 in the Court below, were 
many and various. It was in the first place 
urged, as it has been urged before us, in 
support of the decision of the Court of 
Appeal below, dismissing the plaintiff's suit, 
after reversing the decision of the trial 
Court, which passed a decree in favour of 
the plaintiff entitling him to recover khas 
possession of the lands insuit, by evicting 
the defendants therefrom, that the plaintiff's 
claim in suit was barred by the rule of res 
judicata. 

In our judgment, there is no substance 
in the plea of res judicata as raised on 
behalf of the contesting defendant in the 
suit. Apart from the position that the 
previous suits of 1917 and 1924 were tried in 
the Munsif's Courts, the cause of action, 
and the fact of abandonment upon which 
the plaintiff's claim in the present suit 
instituted in the Subordinate Judge's 
Court, came into ‘existence after the decision 
of the previous suits. The complete 
abandonment by Sita Sundari of the hold- 
ing dates from the decision in the suit of 
1924 and the trial Court was, therefore, right 
in holding that the abandonment upon 
which the present claim was founded, 
occurred after the disposal of the previous 
suits. The argument in support of the 
appeal by the plaintiff to this Oourt, that 
the bar of res judicata did not apply to the 
plaintiff's claim in suit must accord- 
ingly be accepted. The point arising for 
consideration next is whether there was 
abandonment of the holding by Sita Sun- 
dari. On the facts found by the Courts 
below, regard being had tothe position 
that Sita Sundari’s possession after exe- 
cution of the mortgage decree by defend- 
ant No.1 was permissive, the defendant 
having allowed her to possess the home- 
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stead at her entreaty, it must be, on the 
authority of decisions of this Court, held as 
a matter of law that there wasan abandon- 
ment of the holding: see in this connection 
i ogesh Chandra v. Radha Gobinda Rat 









abandonment of the 
then arising for 
er the settlement 
e lands in suit, as 
y the kabuliyat of 1321 B.S. 
could be treated as an effective settlement, 
regard being had to the provisions con- 
tained ins. 43, Transfer of Property Act. 
The landlords defendants in the suit sup- 
ported the plaintiff, and upon the finding 
arrived at by the trial Court, not reversed 
in appeal, the landlords withdrew the rent 
deposited by the plaintiff as tenant, after 
a decree for rent was passed against him. 
In view of the above position, thesettle- 
ment with the plaintiff which was ineffec- 
tive at its inception in the year -1321 
B. S. became effective and valid under the 
law, as soon as there was an abandonment 
of the lands in suit by the tenant, Sita 
Sundari; and the validity of the settle- 
ment was recognised by the landlords them- 
selves by withdrawing rent deposited by 
the plaintiff as tenant, after a decree for 
rent had been passed against him. As 
the trial Court observed, the case is 
governed bythe principles underlying s..43, 
Transfer of Property Act, and the imper- 
fect title created by the kabuliyat of 1321, 
was perfected in consequence of abandon- 
ment of the. holding by the tenant. In our 
judgment, the plaintiff has established his 
title to the lands in suit as a tenant, in 
respect of the same, and there was no 
such preferential title in defendant No. 1 
which could prevail against that of the 
plaintiff. The decree obtained by some of 
the co-sharer landlords in the presence of 
the other co-sharers, against defendant No. 1 
could not confer any title on the defend- 
ant, seeing that the plaintiff's title must 
be taken to have been prefected by the 
recognition of the plaintiff as the tenant, 
before there was a semblance of a title in 
defendant No. 1. 

The above view of-the case before us, 
entitles the. plaintif to a judgment in his 
favour, so far as the relief claimed by him 
in the suit is concerned. It remains only 
to consider some observations made by the 
Court of Appeal below, which are apparently 
findings of fact in favour of defendant No. 1 


(1) 115 Ind. Oas. 265; A I R 1928 Cal. 848; 32 O W 
N 1027. . 
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in the suit. In regard to the kabuliyat of 
the year1321 B. S. evidencing settlement 
with the plaintiff: by the landlords, the 
Court of Appeal below has observed that 
the kabuliyat wasa collusive and mala fide 
document; the rent decrees passed against 
the plaintiff have also been characterised 
-as collusive. The exact import of this is 
not clear, seeing that there was no case of 
collusion or want of bona fides involved in 
the case. The case before the Court, 
regard being had to the pleadings of the 
parties, was that there was no abandon- 
ment of the holding by the tenant Sita 
Sundari, the widow of Bhagaban Moral, 
the origina] tenant; and that the landlords 
had never obtained khas possession of the 
lands appertaining to Bhagaban Moral’s 
tenancy, the lands in suit, and could not, 
therefore, grant any settlement to the 
plaintiff; the kabuliyat of 1321 and the rent 
decree obtained by the landlords were, 
therefore, of no avail to the plaintiff. ”. 
The material issues raised for trial in 
the case were directed to these matters, and 
and were not, could not, haveany bearing 
on any question of fraud, collusion or want 
of bona fides. Furthermore, for the purposes 
of the present litigation, collusion and want 
of bona fides, as noticed by the Court below, 
were wholly. beside the points at issue, 
regard being had tothe position takenup 
by the landlords, defendants _ in the suit. 
These landlords, as noticed by the: trial 
Court, supported the plaintiff. Further- 
more it could not be said that theré was 
any fraud or collusion in the matter of 
the recitals in the kabuliyat of 1321 B. S; 
there was no concealment by any party, - 
nor was there any act fitted to deceive. 
There was of ‘course the statement as to 
abandonment of the holding by the: ten- 
ant, regarding which it could, at most, 
be said that’ there waS a misrepresenta- 
tion on a mixed question of law and fact. 
The kaubliyat was followed by rent decrees, 
and with referérice to one of these decrees, 
it cannot but be held that the landlords 
having withdrawn the rent deposited by 
the piaintiff as tenant, there was recogni-. 
tion by the landlords making the settle- 
ment in favour of the plaintiff complete 
and operative. We are accordingly of 
opinion that the observations contained in- 
the judgment of the Court of Appeal below, 
in which the word ‘collusion’ has been used, 
and the expression ‘want of bona fides’ has 
also been used, do not donclude the case 
against the plaintiff in any way and cannot 
be used in favour of defendant No. 1 for. 
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the purpose of supporting bis possession of 
the-lands in suit, wholly unsupported by 
-any title. Tes 

In our judgment, the conclusion we have 
arrived at, as mentioned above, is one 
in consonance with the justice of the case 
before us. The plaintiff's title, originating 
from a settlement from the landlords or 
their agent, which settlement -was recogniz- 
ed by the landlords by acceptance of 
fent, could not be allowed to be defeated 
by a personin the position of defend- 
ant No. 1, the purchaser of lands ap- 
pertaining toa non-transferable occupancy 
holding, and who has since his purchase 
been successful in keeping the plaintiff 
‘out ofthe lands, by asserting that the 
'. holding had not been abandoned, con- 
-trary to hisown acts, evidenced by his 
obtaining possession as the purchaser in 
execution of his mortgage decree, and 
using the permissive possession of the 
widow of the original tenant, as a shield 
against the plaintiff's claim to possession. 
In the result, the appeal is allowed, the 
` -decision of the Court of Appeal below, 
dismissing the suit of the plaintiff-appel- 
lant is set aside; and the decision and 
decree of the trial Court passed in his 
favour arerestored. The plaintiff-appellant 
is entitled to get his costs in the litiga- 
tion throughout, including the costs in this 
appeal, from defendant No. 1,respondent 
in this Court.; . 

D. Appeal allowed. 


LAHORE HIGH COURT 
Civil Revision Petition No. 191 of 1933 
A November 6, 1933 
BHIDE, J. 
MOHAMMAD HASHAM KHAN— 
DEFENDANT— PETITIONER i 


VETSUS 
MOHAMMAD JAN KHAN—PLAINTIFF 
i — OPPOSITE PARTY 

Civil Procedure Code \Act V of 1908), ss 96, 115— 
Party offering to be bound by oath~ Decree 
passed, if a consent decree—Finding in appeal based 
on consiruction of power-of-attorney— Whether can be 
challenged in revision. 

When a party offers to be bound by the statement 
of a certain person, that statement becomes con- 
clusive evidence under the Oaths Act and it 
is en the basis of that evidence that the Court de- 
cides the case. It cannot, therefore, be said that the 
decree in euch a case is passed with the corsent of 
the parties 

Where the lower Appellate Court decides an 
appeal on a finding based on the interpretation of a 
power-of-attorney, which the Court has jurisdiction 
to do, the finding is not open to be challenged in 
revision, 


MOHAMMAD HASHAM KHAN Ve MOHAMMAD JAN KHAN 
C. R.P. from an order of the Senior - 
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Sub-Judge, dated December 
23, 1932. 
Mr. Khurshaid Zaman, for the Petitioner. 
Mr, R. C. Manchanda, for the Opposite 
Party. 
Judgment.—Thi 
session of a h 


Sargodha, 






behalf of 
who was 
Court of 

by one 
Mirza Fazal Beg, who was granted a power- 
of-attorney by the Deputy Commissioner. 
During the pendency of the suit Fazal Beg 
agreed to be bound by the statement of 
the defendant on oath on the point at 
issue between the parties. The oath was 
accordingly taken and the suit was dis- 
missed. An appeal was preferred to the 
Senior Subordinate Judge on the ground 
that the power-of-attorney given to Fazal. 
Beg did not authorise him . to . bind the 
minor by the oath of the defendant. This. 
contention was upheld by the Senior Sub- 
ordinate Judge and the suit was remanded 
for re-trial. 

A petition for revision of this order has 
been filed on behalf of the defendant and 
it is contended that the interpretation plac- 
ed by the -learned Senior Subordinate 
Judge on the power-of-attorney is incorrect. 
This contention. however, does not appear 
to me to be sufficient for the purposes of 
revision under s. 119 of the Code of Civil 
Procedure. 
learned Senior Subordinate Judge had 
jurisdiction to decide whether ihe power-of- 
attorney did not authorise Fazal Beg to 
make the offer as regards the oath on the 
basis of which the suit was decided. He 
has taken into consideration the contents 
of the power-of-attorney and the other 
circumstances and come to the con- 
clusion that Fazal Beg had no authority to. 
make the ofer. This finding does not 
appear to me to be open tochallenge in. 
revision. 

It was next urged that the learned 
Senior Subordinate Judge had no jurisdic- 
tion to entertain the appeal, as the trial 
Court’s decree was practically a consent 
decree within the meaning of s. 96, Civil. 
Procedure Code. No authority was cited 
in support of this contention and it does. 
not appear to me to be well founded. When. 
a party offers to be bound by the state-- 
ment ofa certain person, that statement. 
becomes conclusive evidence under the 
Indian Oaths Act and it-is on the basis of 


that evidence that the Court decides the. 


It cannot be denied that the. ` 


1 
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~ case. It cannot therefore be said that 
the decree in such a case is passed with 
the consent of the parties. I dismiss the 
petition for revision with costs, 

NES ec l etition dismissed. 
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AL, C. J. AND RANGI Lat, d. 
AM RASUL—PLAINTIFF — 
| - APPELLANT 
VETSUS 
RAMMON MAL :ND OTHERS -DEFENDANTS 
` — RESPONDENTS 

Civil Procedure Code (Act V of 1908), O, XXII, 
r. 10—Plaintiff knowing defendant's transfer pen- 
dente lite—Transferee not made defendant— Appeal 
abating for not bringing legal representatives on 
record—Transferee, 1f can be brought on record at 
that stage. 


After an abatement of an appeal on the ground 
of not bringing the legal representatives on record, 
an appellant should not be allowed to bring the 
transferee of the defendant on the record when he 
was not “impleaded as a defendant though the 
Plaintiff came to know of the transfer during the 
pendency of the suit and he-was not given an Oppor- 
tunity of defending the sujt. 

F. O. A. from a decree of the First Class 
g udge, Lahore, dated December: 10, 
19:8. = 

Messrs, Barkat Ali and Muhammad Nazir, 
for the Appellant. = 

Messrs. Nawal Kishore and Bal Kishan, 
-for the Respondents, 

- Rangi Lal, J.—The facts of the case_out 
of which this appeal has arisen are as 
follows:- On .November 10, 1919, one 
Fazal Karim mortgaged one-half of certain 
Property including the shop in suit to 
Rammon Mal. On January 7, 1920, the 
same property excluding the shop was 
mortgaged to Ram Rakha Mal and Imam 
Din. On January 12, 1920, Fazal Karim 
sold the entire shop to his wife Musammat 
Bakhtawar Begum in lieu of her dower. It 
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appears that the whole shop had been. 


allotted to him as: a result of a family 
arrangement, On December 18, 1923, 
Musammat Bakhtawar Begum bequeathed 
the shop sold “to her to Ghulam Rasul and 
died a few days later. In February 1925, 
Rammon Mal brought a suit on the basis of 
his mortgage and obtained a final. decree 
for sale of the mortgaged-property on June 
24, 1927. : 

Ghulam Rasul then filed the present suit 
to obtain a declaration. of his title in the 
shop und impleaded not only Rammon.Mal 

r but Ram Rakha Mal, Imam. Din and other 
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.tunity of doing so. 
- be made a party to the appeal. 
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persons who were. said to be subsequent 
mortgagees. . During the pendency of this 
suit, that is, on June 1, 1928, the decreein 
favour of Rammon Mal was transferred to 
Sobhadran. She was, however, nolimplead- 
ed as a defendant, andthe suit was dis: 
missed on December 10, 1928. Ghulam 
Rasul filed an appeal to this Conrt on March 
12, 1929, and impleaded Rammon Mal as a l 
defendant. The latter died on January-21, 
1930, but it was not till December. 20, 
1930, that Ghulam Rasul applied:to have 
his legal representatives brought on the 
record. It was rightly urged that the 
appeal had abated so far as Rammon Mal 
was concerned. The learned Counsel for . 
the appellant tried to get over the abate- 
ment bya reference to 
Civil Procedure Code, which lays down that. ` 
in the case of an assignment of any interest. 
during the pendency of a suit, the suit may, 


- by leave of the Court, be continued against 


the personon whom such interest has 
devolved. There is, however, no reason 
why the appellant should at this stage be. 
allowed to bring the transferee of the l 
decree on..thé record. She was not im- 
pleaded as a defendant though the plaintiff 
came to know of the transfer during the 
pendency of the suit. She had the right to 
defend the suit but was not given an oppor- ` 
She cannot, therefore, 
There' is no 
force in the contention that Rammon Mal 
was a pro forma defendant when the appeal 
was filed because the transferof the decree ` 
was not recognised by the executing’ Court 
till April 24, 1929. I have -no hesitation in . 
holding that the appeal abates so far asthe ` 
rights of Rammon Malor his transferee are- 
concerned. On themerits too, the appeal 
fails so far ag those are concerned because 
the-mortgage was prior to the sale in favour 
of Musammat Bakhtawar Begum. 

As for defendants Nos.3to7 they were ` 
not represented before us and it does not ` 
appear that any mortgage in their favour 
took place prior to thesale in favour of 
Musammat Bakhtawar Begum. It is alleged 
that the shop in suit was subsequently 
included in the property mortgaged to Ram 
Rakha Mal and Imam Din on Janu ary 7, 
1920,- as a result of certain arbitration. 
proceedings. We are, however, not cons 
cerned with that matter. The question for 
decision before us is how far the plaintiff has. 
succeeded in establishing his title to thé 
shop. It is beyond dispute. that Musammat 
Bakhtawar Begum was not competent io 
make a willin respect of .more than’ one: 


O. XXII, r. 10; <* * 
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third of the shop. Her husband, however, 
gave his consent to the will and his share in 
the remaining two-thirds was admittedly 
one-fourth. Thus, the plaintiff acquired a 
good title to one-half of the shop as against 
defendants Nos. 3 to7 who acquired their 
rights,if any, after the sale in favour of 
Musammat Bakhtawar Begum. It is admit- 
ted that she left a minor daughter who died 
before attaining the majority. The will was 
not, and could not be, consented to by. her. 
It could not, therefore, be operative in respect 
of the remaining half of the shop. 

"7 I would, therefore, accept the appeal and 
grant a declaration to the effect that defend- 
ants Nos. 3 to7 cannot enforce any claim 

- against one-half of the shop. I would leave 

the parties to bear their own costs in this 

Court. 

Shadi Lal, C. J.—I concur. 
D, . Appeal accepted.. . 


ALLAHABAD HIGH COURT - 
. Execution First Appeal No. 371 of 1932 
December 20, 1933 
> Kine AND IQBAL AHMAD, Jd. 
MOOL CHAND AND orHERS—J UDGMENT- 
i DEBTORS—ÅPPELLANTS ” 


i versus | - 
LALTA PRASAD—DECREE-HOLDER— 
RESPONDENT ; 


Civil Procedure Code (Act V of 3908), O, XXXIV, 


r. 14—Money decree—Property hypothecated as 
security—Decree-holder, if can bring property com- 
prised in security bond to sale without bringing suit 

_ onthe basis of security bond, i “a 
The decree-holder is entitled to sell the property 


his decree without bringing asuit on the basis of it. 
The case is not governed by O. XXKI1V,r. 14, Oivil- 
Procedure Code, for the simple reason that -“the 
decree under execution has not been obtained .by 
the decree-holder in satisfaction of a claim arising 
under any mortgage. 

Messrs. Panna Lal and B. L. Dave, for 
the Appellants. Hi 

Mr. N. C. Vaish, for the Respondent. 
` Judgment.—Tbis is a judgment-debtor's 
appeal arising out of an execution case. 
The decree-holder-respondent obtained a 
simple money decree against the appellant 
on November 22, 1926. The decretal amount 
was payable in six equal instalments, the 
last instalment falling due on December 22, 
1929. The decree provided that in the 
event of default of payment of an instal- 
ment, the decree-holder would be entitled to 
realize the entire decretal amount. It was 
glso provided by the decree that the judg- 
ment-debtor will execute a security bond 
before January 22, 1927, failing which the 
judgment-debtor shall not be entitled to pay 


TAE 
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the decretal amount in instalments but will - 
be liable to pay at once the entire decretal 
amount : 

The judgment-debtor did execute a 
security bond on January 19, 1927, hypo- 
thecating certain i vable properties. 
Default having bee ka the due pay- 
ment of the in ecree-holder | 
took out execution 
to the entire decre 
for the realization of the decr 
by attachment and sale of the property 
mortgaged under the security bond. Objec- 
tion was then raised by ths judgment-debtor 
that the decree-holder was not entitled to | 
sell the mortgaged property without first ~ 
bringing a suit on the basis of the security 
bond and in support of this contention ~ 
reliance was placed on the provisions of 
O. XXXIV, r. 14, Civil Procedure Code. 

The Court below overruled the objection 
It is argued by 
the learned Counsel for the appellant’ that. 
as the judgment-debtor had executed a 
security bond «hypothecating immovable 
property for the payment of the decretal 
amount, the decree-holder can only realize 
the amount by first bringing a suit for sale 
on the basis of the security bond. In our 
judgment there is no substance in this con- 
tention. The decree-holder is entitled to 
execute his decreein any manner provid- 
ed‘ by. Jaw, unless there is some statutory bar 
to his doimg so. The only provision of law 










‘on.which reliance is placed is O. XXXIV, 
` r.. 14, Civil Procedure Code. It is provid- 
hypothecated under a security bond in execution of. “ed by that rule that where a mortgagee 
” Has‘obtained a decree for the payment of 
-money in satisfaction of a'claim arising- 


under a mortgage, he shall not be entitled - 
to .bring the mortgaged property to sale 
without first instituting a suit for sale in 
enforcement of the mortgage. The case 
before us is not governed by r. 14, for the 
simple reason that the decree under execu- 
tion has not been obtained by the decree- 
holder in satisfaction of a claim arising 
under any mortgage. Indeed the security 
bond was executed about a month after the 
passing of the simple money decree now 
under execution. It is, therefore, clear that 
the decree under execution is independent 
of any claim arising under the security - 
bond. The decree-holder is, therefore, en- 
titled to sell the property covered by the 
security bond in execution of his decree 
without putting the security bond into suit. 

We accordingly dismiss the sppeal with 
costs, . 

D. | Appeal dismissed. * 


1934 tad 
ce LAHORE HIGH COURT . — 


Miseellanevyus ‘Second Civil Appeal No. 427° 
of 1933 eee: 
“za 1 November 15, 1933 < 
i ‘> BHIDE, J. ee 
re REDIT SOOIRTY, | 
LDER—AFPELLANT 


a-t 







ERS—J UDGMENT- 

£ PONDENTS : 
Civil ! ure Code (Act Vof 1908), ss, 144, 151, 
115--Attachment— Payment of money to avoid 
attachment—Setting aside of execution proceedings—* 
Application for refund under s. 151—Rejection of—` 
Revision~ Interference, necessity of —Equities. 

The plaintif co-operative sociely obtained an: 
: award against a person and took out execution 

against” his legal ‘representatives. To avoid attach- 
meat of their moyables they paid some money and 
then on their objection in execution the execu- 
tion proceedings being set aside, they applied fcr 
refund of money unders 151, Civil Procedure Code It 
was refused by the executing Court but the lower Ap- 
pellate Court allowed it. In second appeal, it was 
urged that the lower Appellate Court had no jurisdic- 
tion to entertain the appeal as the order passed by the 
Court of first instance’ was under s. 151 ; 

Held, that even if no appeal Jay, the order of the 
execution Court was open to revision and 
- it was equitable that the benefit received 
by the decree-holder on the basis of the proceedings 
should be restored to. the opposite party‘on the 
setting aside of the proceedings Mul Rajv. Bura 
Mal (1) and Gaanada Sundari Majumdar v. Chandra 
Kumar De (2), referredto.' | ; l 

Mis. B.O. A. against an order of the Dis- 
trict Judge, Hoshiarpur, dated December 
23, 1932... - 7° : KAI 
` . Mr. Gullu Ram, for the Appellant. `- ` x 

` Mr. Faqir Chand, for the Respondents.“ 

_ Judgment. — The Co operative. Crédit. 
Society ‘of -Indora obtained an award. fòrs 
Rs. 687-14-9 against one Jagiri and book 
out execution against Lachhman, Beli Ram, 
Salig Ram and Mast Ram as his legal rè- ' 
presentatives, Jagiri having died after the - 
award. A warrant for attachment of mov- 
able property -was issued without giving 
any notice to the alleged legal representa“ 
tives as required by r. 22 (b), O. XXI, 
Civil Procedure Code. When the warrant 
was shown by Bansi Lal, agent of the 
decree-holder, to Beli Ram and Salig Ram 
and they were told that their movable: 
property would -be attached, they paid 
Rs, 375-1-9 and -Rs. 146, respectively, to 
Bansi Lal. -A' receipt for this amount was 
subsequently filed in Court -by Bansi Lal, 
Beli Ram and Salig Ram then’ raised‘an- 
objection’ in the Court that the whole pro- 
ceedings were- void as no notice had been; 
given to'them under O. XXI, r. 22, Civil 
Procedtire’ Code. -This objection’ was -up- 

_ held and-the procsedings, including attach- 
ment of certain movable’ property, were set 


149—139 & 140. 
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* aside, Beli Ram and Salig Ram then ap- 


plied for refund of-thé amounts which had 
been paid by them to: Bansi Lal. This 
refund was disallowed at first on the ground 


under the warrant. 
Ram and Salig Ram presented an appli- 
cation under. s. 151, Civil Procedure Code, 
praying-that the refund of the said amounts 


be ordered in the exercise of the inherent : 


jurisdiction of the Court. This application 
was rejected by the executing Court but 
was allowed on appeal; by the learned 
District Judge. From this decision the 
present appeal has been preferred... _ 
The:learned Counsel for the appellant has 
urged that the learned District Judge had 
no jurisdiction to entertain the appeal inas- 
much as the order of the executing Court 
.was passed under.s,. 151, Civil Procedure 
Code. In support of this contention reliance 
‘was placed.on Mil Raj v. Bura Mal (1). 
The learned Counsel for the respondent on 
the other hand relied on Gnanada Sundari 


Mojumdar ‘v. ‘Chandra Kumar De (2) in 


which it: was held, in somewhat similar cir- 


cumstances,- that an appeal was compe- - 


tent. However, ‘even if no appeal 


“that the amountsthad not-been attached : 
Subsequently, Beli 


lay, it seems clear that the order of the . 


learned Subordinate Judge, is at any rate, 


open to revision and if the learned: Subor- - 


dinate Judge failed to exercise inherent 


order the refund, the order could be set 


amounts were paid by Beli Ram and Salig 


: jurisdiction which was vested ‘in him, to - 


-asidein revision by this Court.. The evi- 
dence on record clearly shows- that-the . 


Ram, merely owing to the fact that.a war-- 


rant of attachment was taken by Bansi Lal 


for attachment of the movable property.” 


The contention of Salig Ram and Beli Ram 
was that there was no property of Jagiri in 
their possession from which the decree could 
be satisfied. The proceedingsin pursuance 
of which the warrant was issued having 
been set aside, it seems only equitable that 
the benefit which was received by the 
decree-holder on the basis of those proceed- 
ings should be restored to the respondents, 
The learned Counsel for the appellants has 
not been able to urge anything against the 


order passed by the learned District Judge- 


onthe merits. If Beli Ram and Salig Ram 
are in possession of any property of the 
original judgment-debtor, Jagiri; it is, of 


course, open to the decree-holder to proceed’ 


(1) 134 Ind- Cas. 292; AI R 1931 Lah. 344; 19 


Lah, 602; Ind, Rul, (1931) Lah, 916; 32 P . L R 863; 33. 


PLR 224, 


(2) 100 Ind. Oas, 735; AT R 1927 Cal, 285;.31-0 W 
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against that property according to law. 
But until and unless Beli Ram and Salig 
Ram are found to be legally liable, they 
cannot be compelled to pay any amount to- 
wards the satisfaction of the decree. 

J, therefore, see no good ground for inter- 
ference with the order passed by the learned 
District Judge and dismiss the appeal. In 
view of all the circumstances, however, I 
leave the parties to bear their costs. 

N; Appeal dismissed. 


LAHORE HIGH COURT 
Criminal Revision Petition No. 978 of 1933 
October 27, 1933 
ADLISON, J. 
LUQMAN AND orsERs—Convicts— 
PETITIONERS | 
Versus 
EMPEROR—Opposite PARTY : 

Criminal’ Procedure Code (Act V of 1898), s. 199 
—Penal Code (Act XLV of 1860), s. 498— Complaint 
by father of the girl under s. 498, Penal Code— 
Leave of the Court not granted—Proccedings, legality 
of—Girl living in the same house as accused—If 
enough to prove offence under s. 498, Penal Code. 

Where a complaint under s. 498, Penal Code, 
was brought by the father of the wife without leave 
of the Court which is necessary under s. 199, 
Oriminal Procedure Oode andan application was 
made for this leave but it-was never granted ; 

Held, that the proceedings were illegal. ` 

The mere fact that the girl is living in the same 
house with the accused and his relatives does not 
prove that she wasenticed away by any or allof 
them. 


Cr. R. P. from an order of the District 
Magistrate, Montgomery, dated June 12, 
1933. 

. Mr. Anant Ram Khosla, for ihe Peti- 
tioners. KE da 

Mr. Prem Nath, for the Opposite Party. 

Judgment.—The husband in this case 
is aged about12 years while his wife is 20 
years old. The father of the wife prefer- 
red a complaint against certain persons 
under the provisions of ss. 498 and 498-109, 
Penal Code. It has resulted in the con- 
viction of one Lukman, his father Sajada, 
his mother Musammat Aldadan and his 
uncle Rajada. This petition on their 
behalf has been admitted in this Court, 
bail being allowed. 

The complaint was brought by the 
father of the wife without leave of the 
Court which is necessary under s. 199, 
Criminal Procedure Code. Anapplication 
was madeforthis leave but it was never 
granted. For this reason the proceedings 
were illegal. | 

This is not however a case in which a 


YUSUF ABDUL AZIZ V. BLAOK WOOD 


new prosecution should be--allowed. The, 


learned District Magistrate on appeal said 


as follows : 

“It seems to be sufficiently proved that the 
woman was taken away and resided in the house 
of Lukman, accueed, with his father and uncle, and 
when visited by a Panch 
her up.” a 

The fact she is- 
with Lukman and 
prove that she was $ 
allof them. Itis clear that thi { 
principally weighed with the District, 
Magistrate. ;That however was not suffi-. 










cient for a conviction and they should. 
have been acquitted. 

I accept this petition for the reasons 
given and acquit all four petitioners.. 


Their fines, if any, will be refunded. 
D. Petition accept ed. 


—— aana 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 21 
of 1933 
May 31, 1933 

PAGE, C. J. snp Das, J. 
YUSUF ABDUL AZIZ—ApprELLANtT 


` - versus 
BLACKWOOD anb BLACKWOOD Co. 
AND ANOTAER—RESPONDENTS 
Presidency Towns Insolvency Act (III of 1909), 
s. 103 (b) Gi)—Application for sanction to prosecute: 
insolvent for offence under—Duty of Judge—Duty 


to satisfy himself that money transferred is money 
belonging to insolvent, 
Where an application is made to the Judge in 


insolvency to prosecute an insolvent for an offence 
under s.'103(b) (ii), Presidency Towns Insolvency 
Act, unless the Judge is satisfied that the money 
transferred is money belonging tothe insolvent, he 
should not sanction the prosecution. Unless the Judge 
has clearly in hismind that some definite offence 
has been committed in the course of ‘the subsequent. 
dealings of the insolvent’ he is not justified in, 
sanctioning the prosecution merely because in the. 
event it might turn out that the Magistrate could 
elicit from the evidence adduced in the course of the 
prosecution that an offence under the Insolvency Act 
had been committed. = : 
Messrs. A. J. Darwood and Hormasji, for 
the Appellant. | ik 
Mr. Talukdar, for the Respondents. 
Page, C.J.—We are disposed to think 
that an appeal will lie in this case, and 
that on the merits of the appeal, it ought 
to be allowed. A Court of Appeal is al-, 
ways extremely slow to interfere with the 


9I 


refused to give - 


s 


discretion of a Judge in a matter suchas ` 


this. An application was made tothe 
Judge in insolvency for the sanction to 
prosecute an insolvent for an offence under 


_ 8. 103, Presidency Towns Insolvency Act. 


i 
4 


_ belonging to his 


` belonging to the debtor. he 
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` The offence which it is suggested that the 
insolvent committed was that he had made 
away with Rs. 20,000 with intent fraudulent- 
ly to diminish the sum divisible among his 











creditors. It appears that the insolvent 
did transfer firs bdul Karim, Abdul 
Latit and’ a His cousin Ohotani 


¥ that sum re- 
ing to the ‘estate 
entit iay well be that an 
rs, 103 was committed.. On 
the other ‘hand, it was contended on be- 
half of the insolvent that this Rs. 20,000 
represented a sum of money which had 
been handed to the insolvent some years 
ago by one Rabbia Bai as being money 
nephew, a minor, for 
safe custody. If that wassoit was trust 
property, and such trust property would 
probably not form part of the estate of 
the insolvent divisible among his cre- 


ditors. It follows therefore that if this 
sum of Rs. 20,00 represented a trust 
fund, an-cffence under s. 103 (b) (iz) 


would, in all probability, not have been 
committed. I do not wish to lay down 
any definite ruling with respect to this 
sub-section, but it appears to me that 
unless the learned Judge in the present case 
was satisfied that this money was money 
ought not to 
have sanctioned the prosecution of the in. 
solvent for .an offence under s. 103 (b) (ii). 
Now, what does the learned Judge in 
insolvency say? Inthe course of his judg- 
ment his Lordship observed : 

“There appear to be ‘two aspects of this case: viz. 
(1) as to whether this Rs: 20,000 .was actually the 
minors's money and actually “paid into the hands 
of the insolvent, and (2) as to whether the insolvent 
has deliberatély put his own money into the name 
of the minor and subsequently transferred it into 
the name of a “nominee, and finally disposed of it to 


his cousin Ohotani so as to deprive the creditors 


of the benefit of this sum in the eventof his 


insolvency.” 
` If the answer to the first question is in 
the affirmative, then, the money was not 


“the insolvent’s own money,;-. and the second 


` 


>: view.” 


question would not arise for consideration. 
That appears to have been the view of the 
learned Judge in insolvency, because his 
Lordship proceeded : 


“The learned Advocate for ‘the insolvent has 
stressed the point that this money must have been 
originally received from the minor's grandmother, 
and for this reason that the booksof account which 
commence in 1927 have not been challenged as 
being fabricated for the purpose of the insolvency. 
I am inclined to hold the same view; but it is 
difficult to decide as to whether this is the correct 


In my opinion unless the learned J udge 
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was satisfied - that this money «was not 
trust money, there was no sufficient ground 
upon which he would be justified in 
sanctioning a prosecution under s. 103. 
The learned Judge however added: > 

. the subsequent dealings of the insolvent 
ieee little room for doubt in my mind that his 
conduct is dishonest and that it isa fit casefor a 
Magistrate's Court to inquire as to whether an 
offence has been committed under the Act.” 

It appears to have been for this reason 
that the learned Judge was prepared to 
sanction the prosecution. What the nature 
of the dishonesty was, and what was the 
offence which it is suggested that the 
insolvent had committed is not discussed. 
Everything isleft vague. Ib appears to me 
that unless the learned Judge had clearly in 
his mind that some definite offence had 
been -committed in the course of “the 
subsequent dealings of the insolvent” he 
was not justified in sanctioning this pro- 
secution merely because in the event it 
might turn out that the Magistrate could 
elicit from the evidence adduced in the 
course of- the prosecution that an offence 
under the Insolvency Act had been com- 
mitted. For these reasons, in my opinion, 
inthe present case the Court would bé 
justified in interfering with the discretionary 
order of the learned trial Judge. The ap- 
peal is allowed, and the order sanction- 
ing the prosecution is set aside. 

Das, J.—I agree. 


N. Appii allowed, ` 


te 3 G 


di 


LAHORE HIGH COURT i 
- Civil Revision Petition No. 12 of 1933: 
‘December 5, 1933 
JAI Lat, J. 
‘HUSSAIN AND OTHERS — -PLAINTIFFS 
Versus z 
GHULAM MUHAMMAD AND OTHERS— 
DEFENDANTS 

Punjab Tenancy Act (XVI of 1887), s. 50— Persons 
claiming occupancy rights. as collaterals of the last 
holder—Suit if cognizable by Civil Court. 

Certain persons, claiming to be collaterals of the 
last holder F, brought asuitfor declaration after 
the death of P,- that they were entitled to the 
occupancy righta of land ia suit. The defendants 
denied that they were the reversioners of F, and 

leaded that by virtue of an agreement . during the 
life time of F they had relinquished their rights to 
the holding ; 

Held, that the dispute was not between a landlord 
and a tenant but between a person who claimed to 
succeed to the occupancy rights of the deceased F 
and the owners of the land and such a suit was cogniz= 
able by the Oivil Courts. `.. . 

Mr. Hazara Singh, for the: ‘Plaintiffs, 

Mr. Asadullah heen; for the Defend- 


ants. gaa a f Gg 
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* Order.—The land in suit was the occup- 
ancy holding of Fazal, and it appears that 
jt had been mortgaged with possession 
by Fazal to persons with whom we are 
not concerned inthis litigation. Hassan 
and others, claiming tobe the collaterals 
of Fazal instituted a suit after the death 
of the latter for a declaration that they 
were entitled io succeedto the occupancy 
rights. This suit was first instituted in a 
Civil Court but the plaint was returned. 
tobe presentedtothe Revenue Court on 
the ground thatthe suit was not cogniz- 
able by the Civil Courts as it involved a 
dispute between a landlord and a tenant. 
The plaintiffs appealed against this order to 
the District Judge but without success. 
Consequently the plaint was presented in 
the Court of an Assistant Collector. The 
pleas of the defendant were: 

(1) that the plaintiffs were not the rever- 
sioners of Fazal; and (2) that by virtue of. 
an agreement made by them during the 
life time of Fazal relinquishing their right to 
succeed to the occupancy rights in dispute 
they were debarred from claiming them by 
means of a suit. With regard to the second 
plea the plaintiffs contended that the agree- 
ment was not admissible in evidence for want 
of registration and thatit was void being a 
transfer of a spes successionis. 

The Assistant Collector dismissed the suit, 
and on appeal to the -Collector, this decree 
was upheld. The plaintiffs thereupon made 
an application to ithe Commissioner for 
revision of the decree of the Collector 
and a question as to the jurisdiction of the 
Revenue Courts to entertain the suit was 
raised bofore him. He was of opinion 
that the suit was cognizable by Civil Courts 
and was inclined to make areference to 
this Court under s. 100 of the Punjab 
Tenancy Act, but on being pressed to do 
60 by the parties, referred the matter to 
the Financial Commissioner in order to 
enable him to exercise his revisional juris- 
‘diction. The Commissioner apparently 
letf it tothe Financial Commissioner to 
make a reference to this Court under s, 100 
of the Punjab Tenancy Act, if he consider- 
ed that course proper under the circum- 
stances. The Financial Commissioner has 
accordingly made a reference to this Court 
which is not a comprehensive one and 
does not contain any definite recommen- 


dation but Counselon bothsides are agreed. 


“and this appears to be the case that the 
reference was intended to be made under 
8. 100 of the Punjab Tenancy - Act and the 


recommendation wag that the decree of the. 
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Collector of Gujratwala’ dismissing the 
plaintiffs’ suit in this case’ be registered. 


as a decree of the District Judge of Gujran- 
wala. I will proceed on the assumption 
that this is the recommendation of the learn- 
ed Financial Commish, -.-.: 

On the merits I 
view of the Com 
the allegations of t 
cognizable by the 
de‘enceraised by the defendants does not 
alter the situation. It is nobody's case that 
the plaintiffs were recognized as tenants of 
the land. The dispute is not, therefore, 
between a landlord and a tenant butit is 
between a person who ° lays claim to 
succeed to the occupancy rights of the 








Sion that the 


deceased Fazal and the owners of the land. ” 


There is ample authority that such a suit 
is cognizable-by the Civil. Courts. I do not 
consider it necessary todiscussthe matter 
further because Counsel on both sides are 
agreed that this is the correct view of the 
matier. They also agree that the decree 
in this case passed by the Collector-of Guj- 


ranwala should te registered asthe decree. 


of the District Judge of Gujrawala.’ Frem, 
the record it appears that the 
was determined by the Revenue Court 
in good faith and the parlies have not 
been: prejudiced by the mistake as to juris- 
dicticn. a Si ; 

I accördingly :direct that the appellate 
decrëe of the Collector of «Gujranwala: in 
this case beregistered in the Court of the 
District: Judge of Gujranwala and I further 
direct the Financial-Comn:issioner to return 
the petiticn for revision to the plaintiffs 


the petitiners before me to enable 
them to present the same if so 
advised in this Court as a memo- 


randum of second appeal. The second 
appeal when presented inthis Court shall 
be placed for hearing before a Motion 
Bench. I am informed by Counsel that 
there are qvestions of law involved-in this 
petition fcr revision which constitute 
according to him good grounds for 4 
second appeal to this Court. That however 
is a matter which will have to be dealt with 
by the Motion Bench. There ‘will be no 
order a8 to the costs of this reference. 
D. f Order accordingly. 


suit, 


- 
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saa . LAHORE. HIGH COURT ; 
“Second Civil Appeal. No. 9-7 of 1932 
- au +. November 20, 1933 - .- 
sti. c+ JAI Lar, J. 
it KAKTAR SINGH - DEFENDANT 
í — MBA ELLANT : i 












pERS— PLAINTIFE 

Hé ; "ESPONDENTS - 

« Evidence >, s. 68,- Proviso—If dis- 

Denses with oof of mortgage—Whether overrides 

general'provistons of lawas to the proof of documents 

relied on by parties. : . 
"Section 68, Evidence Act, merely provides a special 


: AND 






rule relating to the proof of documents required to be. 


attested. The new proviso is merely an exception to 
that special rule, It is not intended to override the 
general provisions of the law as to the proof of 
documents relied upon by the parties : 

< .Mr..Harnam singh, for the Appellant. 
.- Mr. Har Dayal, for.the Respondents. 


Judgment.—This second appeal arises- 


out of.a suit.instituted by the plaintiff- 
respondent for possession of land which 
it-was alleged had been alienated by the 
plaintiff's father to several alinees without 
consideration and necessity. We are con- 
cerned only with one ‘alienation in this 
case, that.is to say, a sale by means of a 
registered sale deed of February 25, 1927, 
in favour of Kartar Singh for Rs. 4,250. 
The District Judge after considering the 
evidence has.reached the conclusion that 


consideration and necessity for Rs. 1,851. 


only has been proved. nee : 
` Kartar Singh has consequently presented 
this appeal. Thesum.of Bs. 4,250 accord- 


ing to the sale deed in-his.favour is con- - 


stituted by several items most of.’ which the 
District Judge has held..not “to have been 


proved. His conclusions are based on. a- 


consideration .of evidence and cannot be 
attacked in this second appeal. 


-The appellant's: Counsel, however, with: 
regard ‘to one. item-of Rs. 680 contends: 
that the District. Judge illegally excluded - 


from consideration .a mortgage deed’ for: 
that amount in favour of one Mihan Singh: 


The learned Judge held that theré-was no | 


evidence. in proof, ofthis mortgage deed;- 
but the learned. Counsel says that no evi- 
dence to prove this deed was. necessary-in 
law.and that being a.registered deed, its 
production in Oourt -was ‘sufficient: and he’ 
> yeliés upon s.68 of the Indian Evidenéée: 
Act as recently amended by. the addition’ 
of the proviso., That section provides that 


where-a document is required by law tobe 


attested, it shall not be used as evidencé 
until ‘one attesting: witness at least has 
been called for the purpose: -of -proving the 


* execution, if there be an attesting witness’ 
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alive, and subject to the process of the 
of giving evidence.. 
recently added makes 
it unnecessary to call an attesting witness 
in the case of such a document, except 


` a will, ifthe document is registered unless- 


ils execution is expressly denied by the 
person by whom it purports to have been 
executed. From this the Counsel asks me 
to infer that according to law as it now 
exists, it is not necessary to prove by any 
evidence the execution of a registered do- 
cument. I cannot accede to this suggestion. 
Section 68 merely provides a special rule 
relating to the proof of documents required 
to be attested. This proviso, therefore, is 
merely an exception io-that special rule. 
It is not intended to override the general 
provisions of the law as to the proof of do- 
cuments relied upon by the parties. No 
evidence is pointed out by Counsel in 
proof of this document and the District 
Judge does not make mention of any, 
Under these circumstances, in my opinion, 
this‘document has been rightly excluded 
by the District Judge and I dismiss this 
appeal with costs. i 


D. Appeal dismissed. 


— 


CALCUTTA HIGH COURT 
Second Civil Appeal No. 1478 of 1931 
November 15, 1933 
a Gua, J. 
NALAKT AND oTages— 
. APPELLANTS 
2 versus ' 
ABHAYAOHARAN SIL AND OTHERS— 
s RESPONDENTS 

Limitation Act (IX of 1908); Sch. I, Art. 142— 
Suit for possession alleging previous possession and 
subsequent dispossession—Proof of ownership in 
regard to purpose for which land is used— Sufficiency 
of, as proof of possession—'Waste land’, principles 
as to, tf apply—Record of Rights—Presumption' as to 
entry—Dispute as to- boundary— Other evidence, 
consideration of. - 

Where the plaintiff alleging definite previous acta 
of ‘possession. regarding a piece of | land 
sues for possession, the proof of his posses- 
sion may be such as the land is capable of by 
exercising acts of ownership on it which need not 
be continuous or frequent, when it appears that the 
land was not capable- of actual and continuous 
physical possession having regard to the purpose 
for. which land is used. This character of the land 
dozs nof necessarily make it waste land so as to 
attract the application of the principle that the 
possession follows the title. 

Where a narrow strip of land adjoining two 
contiguous plots is claimed by the parties as in- 
cluded in . their respective plots, the question 
cannot be determined on the basis of the entry in 
the Record of Rights alone. The other evidence in 
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the case also has to be taken into consideration. ~- 
A. from appellate decree of the Third 


Court Sub-Judge, Dacca, dated November 
10, 1930. ` 


Messrs. Bejoy Kumar Bhattacharjee and 
Nripendra Chandra Das, for the Appel- 
lants. i 

Messrs. Trailokya Nath Ghose and 
Abinash Chandra Ghose, for the Respond- 
ents 


Judgment.—This is an appeal by some 
of the defendants in a suit brought by 
the plaintiffs, for recovery of khas posses- 
sion on declaration of their title toa strip 
ofland. There was alsoa prayer made by 
the plaintiffs in the plaint, for a declaration 
of the plaintiffs’ right of easement to uss 
water by making a ghat inthe tank of the 
defendants, which lies to the north of the 
land in suit. 

The defence of the contesting defen- 
dants to the suit was that the plaintiffs had 
no title tothe land in suit. The right of 
easement asserted by the plaintifis was 
denied by the defendants. It was asserted 
on behalf of the defendants that the landin 
suit appertained to their tank and was 
recorded as cadastral survey plot No. 544, 
the plaintiff's case being that the land in 
suit appertained tothe plaintiff's homestead 
which was recorded as cadastral survey 
plot No. 546. On the pleadings of the 
parties various ‘issues were raised. The 
principal issues settled related to the 
question of the plaintiffs’ title to the land. 
The question of limitation was also raised 
in defence by the defendants, the plaint- 
iffs having been put tothe strict proof of 
their title and to their subsisting title to 
the land in suit.” The Courts below have 
held thatthe plaintiffs succeed in making 
out their title as alleged in the plaint, 
with reference tothe strip of land which 
isnot however, the entire quantity of land 
claimed by the plaintiffs in the suit. So 
far as the question of possession was con- 
cerned the Courts below have concurrently 
held that the land in suit was “waste land” 
not in the actual possession of anybody 
before 1331 B.S. and possession should, 
therefore be taken to have been with the 
tightful owners, 7. ¢., the plaintiffs. In 
this appeal the first point argued by the 
learned Advocate appearing for the def- 
endants-appellants, was that the plaintiffs’ 
pile was not. specifically and definitely 
ound by either of the Courts below. 
With reference to the point thus raised in 
support of the appeal, it must be said 
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that the judgment of the learned Sub- 
ordinate Judge in the Court of appeal below 
is not altogether satisfactory on the ques- 
tion of title regard being had to the 
manner in which the learned Subor dinate 
Judge has dealt with t 

But the judgment 
is a judgment of 
ing the judgment 
learned Judge has 
this way: that the een the 
parties was a boundary dispute, and 
although the report of the Commissioner 
submitted in the case after local investiga- 
tion was not asatisfactory one, the boundary 
line dividing the plaintiffs’ property and 
the property of the defendants, i. e., cad- 
astral survey plots Nos. 544 and 546 could 
be determined with reference to the 
materials placed on the record; and with 
reference to those materials it has been 
found concurrently by the Courts below 
that the plaintiff succeeded in making out 
their title to the strip of land to which 
reference has been made above, although 
that strip does not wholly correspond 









‘with the entire quantity. of the land claimed 


by the plaintiff in the suit, so far as the 
area was concerned. So far as the strip 
of land which has been decreed in plaintiffs’ 
favour, title has been found, and the 
boundary between the-plaintifis and the 
defendants’ land determined by the Courts 
below, on the evidence before them: and 
it cannot be controveried that the findings 
and the conclusion arrived at by the Courts 
below did not amount toa finding on the 
question of the plaintifis’ title as alleged by 
them in the plaint. 

The second point raised in suppurt of the 
appeal, by the learned Advocate is that the 
entry in Record of Rights isin favour of the 
defendants. The Record of Rights seems to 
have mentioned the two C. 5. dags Nos. 544 
and 546; but the exact boundary of these 
two plots had to be determined in this 
litigation: andit has been determined by 
the Courts below. In my judgment, there- 
fore it cannot be argued that the Record 
of Rights taken by itself lends support to 
the defendants claim so as to support their 
title which could beset up preferentially to 
the title set up by the plaintiffs in their 
suit. The decision could not be based on 
the entry in the Record of Rights only; and 
with reference tothe evidence in the case 
before the Court, the boundary between 
the two C.S. Dags had to be determined, ànd 
has been determined in i pòint of sat by the 
Gonrts below. 


boa oe - 


a 


1934 


. The next point raised in support of the 
appeal relates to the question of limitation. 
It is argued by the learned Advocate for 








having allege 
the Court 
trying th 


, and that the principle 
that possession follows title applies to such 
land., It is no doubt true that the expres- 
sion ‘waste land' has been used in the judg- 
ments of the Courts below, but the use of 
that expression is rather loose. What 
actually transpired from the materials on 
the record that have been referred to in the 
judgments of the Courts below was that 
the land in dispute was such as was not 
capable of actual and continuous physical 
possession. 

. With reference to the settled principle 
that the acts of ownership need not be 
continuous, nor even be they frequent, and 
regard being had to the character of the 

-land of which we have a complete idea from 
the judgments of the Courts below, and 
the purpose for which the owners used it, 
it has been sufficiently maintained that 
the plaintiffs were in possession by doing 
such’ acts as in the circumstances might be 
expected. Keeping this point of view 
before us, it cannot be said that the use of 
the expression ‘waste land’ does take away 
anything from the definite finding of fact 
arrived at by the Court below, viz., that 
acts ‘of ownership attributable to the persons 
who had title in the land were present in 
the case before me; and such acts must be 
deemed to be acts which supported the 
plaintiffs’ case so far as to enable them to 
put their case in this manner, namely, that 
they had a subsisting title at the date 
when they came to Court to recover pos- 

. session of the land. In the above view of 

the matter, the question of plaintiff's pos- 

‘session and the question of limitation, must 
ba decided in the plaintiffs’ favour as has 
been done by the Courts below. It must 
be held that the plaintiffs’ suit with 
reference to the strip of land decreed to 
them cannot be held tu be barred by limita- 
tion. . 

Reference has been made in course of 
argument to the result of a previous 
litigation regarding the tank in O. S: Dag 
No, 544. The judgments of the -Oouris 

below do not give sufficient indication as 
to what the previous suit related to, and no 
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contention seems to have been -advanced in 
either of the Courts below, with references 
to the result ‘of the previous litigation 
between the parties. with reference to the 
tank included in ©. S. Dag No. 544. In 
that view of- the matter the’ question now 
raised before me, for the first time in 
second appeal, ‘cannot be decided in the 
absence of proper materials and according- 
ly the question as to the effect of the 
decision of the previous litigation between 
the parties cannot be decided in favour of 
the defendants-appellants, as I have been 
invited to do. The appeal fails, and is 
dismissed with costs. - 

There is a cross-objection filed on behalf 
of the plaintiffs in the suit relating to the 


‘right of using the water of the tank covered 


by the C. S. plot 544. Issue No. 8 raised in 
the suit related to this question and the 
issue was to this effect: Have the plaintiffs 


\their alleged right to use the water of the 


tank in suit as claimed? The trial Court 
gave its decision in favour of the plaintiffs. 
but that decision was reversed on appeal 
by the learned Subordinate Judge, in the 
Court of appeal below. According to the 
learned Suburdinate Judge, the evidence 
in the case pointed out clearly that the 
plaintiffs’ use of the water of the tank 
covered by the C.S. Dag 544, was merely 
permissive, and, therefore, the question of 
acquisition of the right of easement by the 
plaintiffs to use the water as claimed by 
them in the suit and as raised in issue 
No. 8 could not be decided in favour of 
the plaintif. | 

In my judgment .the question of the 
acquisition ofthe right of easement asserted 
by the plaintiffs in the suit, has been rightly 
decided against them, by the learned Sub- 
ordinate Judge on the definite findings 
arrived at by him. The cross-objection is, 
therefore, dismissed. There is no order as 
to costs so far as the cross-objection is 
concerned. The appeal and the crosg- 
objection are both dismissed and the deci- 
gionand decree passed by the Court of 
appeal below are affirmed. S 

N. Appealand Cross-objection 

dismissed., 
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LAHORE HIGH COURT 
_ Civil Revision Petition No. 73 of 1931 
; May 8, 1931 - 
; : Beospway, J... z 
` MANGAL SAIN-HARBANS LAL— : 
DEFENDENTS — PET, TIONERS - 


aes . versus - 

“ROSHAN LAL & Bros.— PLAINTIFFS — .. 

OPPOSITE. PARTIES 

. Civil Procedure Code (Act V of 19894, O V,r. £0, 
0. IX,r. 13—High Court, whether can examine facts 
on which an order under O. V, r £0 is passéd— 
Petitioners must satisfy that service wasnct duly 
effected—Lower Court not satisfied of it--Interfer- 
ence in revision, propriety of. y 

It is not within the power of High Court to examine 
the facts on which an order under O; V, r, 20, 
Civil Procedure Code, is made. 


It isfor the petitioner to satisfy the Court that, 


servics was not duly effected. 

Where it was clear from the record, that although 
no formal orders were made under O.V, r. 20, the 
Court was satisfied that the service could not be 
effected, ordered an advertisement ina newspaper, 
and took ex parte proceedings subsequently and the 
Qourt was not satisfied that the petitioners had made 
out a case entitling them tothe setting aside of the 
decree, no evidence having been produced : 

Heid, that there could beno interference in revi- 
sin, Panju Ram v. Uttam Chand (l), distinguish- 


ed. . 

OC. R. P. against an order of the Addition- 
al Small Cause Court Judge, Lahore, dated 
November 17, 1930. ` co 

Mr. Nawal Kishore, for the Petitioners. 

Messrs. Shamair Chand and Qabul Chand, 
for the Opposite Parties. mea: 


Judgment.—The suit out of which this 
revision petition has arisen was instituted 
on March 14, 1927, the plaintiffs being re- 
sidents of Lahore and the defendants being 
residents of Karachi. The case was fixed 
for June :15, 1927, but the defendants did 
not appear on that date, the report on back 
of the. summons being that the defendants 
could not: be found. The case was then 
adjourned to October 20, 1927, on which 
date again the defendants were absent and. 
the report on the back of summons was to 
the same effect. i 


ordered that service should be effected: (1) 
by the despatch of a registered letter acknow- 
ledgment due; (2) being posted up on the 
premises of the defendants and (3) by beat 
of drum. The record shows that steps were 
taken to carry out the service as directed, 
but there is nothing on the record to in- 
dicate that the orders were actually carried 
out. The case again came up on J anuary 
5, 1928, on which date the defendants were 
again absent and it was ordered that an 
advertisement should be published in the 
Tribune. An application was filed by the. 
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adjourned to January 5, 1928, and it was: 
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plaintiff alleging that the defendants-were 
evading seivicé and, the publication= was 
made in the issue of the Tyibune of Jdnviary 
17, 1928. On January 26, 1928, the dè- 
fendants failed to appear and tHe Court-re- 
corded the fact that sengga had been suffi 
ciently effected and | i 
ex parte decree. 
application was fi} 
under O. IX, r. 13, 
have the ex parte décree set as t 
application was supported by an affidavit 







and it was alleged that they had only be- ` 


come aware of-the existence- of the decree 
on July 27, 1930, that is, within thirty days 
of the date of the filing of the application. 
As stated above this application was sup- 
ported by an affidavit and on November 17, 
1930, the matter came up for decision in 
the presence of both parties. On that date 
the record shows that the plaintifis respond- 
ents opposed the application -and the 
Counsel for the petitioners stated that he 
did not wish to prodiice any évidence and 
tested his case on the affidavit already filed. 
Thereupon the learned Subordinate Judge 
of the Small Cause Court recorded the 
order which. is now under consideration. 
The order in question appears to have been 
passed somewhat hastily as the facts con- 
tained in it are obviously wrong. In it 
the learned Judge of the Small Cause Court 
incorrectly says that the application did 
not contain any allegation as tothe date on 
which the defendants became aware öf the 
existence of the decree. The affidavit was 
also considered insufficient on the ground’ 
that the designation of the gentleman pur- 


„porting to have attested it was not appar- 


ent. The learned Judge of the Small Cause 
Court apparently lost sight of the fact that 
there was an official seal affixed: to the 
affidavit. These errors in the order led to. 
the issue of the notice, and J have now heard: 
Mr. Nawal Kishore: for the petitioner - and’ 
Mr. Shamair Chand for the respondents: “4 
`- It has been urged on behalf of the -peti- 
tioners that this Court can go behind the: 
order passed under O. V, r. 20, Civil Pro- 


cedure Code, reliance béing~ placed om. 


Panju Ram v. Uttam Chand (1). On the: 
other hand it has been pointed out by Mr. 
Shamair Chand that it has repeatedly been 
held by this as well as other High Courts 
that substituted service must be regarded 
as duly effected service and that, therefore,’ 
the time prescribed by Art. 164, Limitation, 
Act; commenced froni the date of the décree, 
Mr. Nawal Kishore, while admitting? this, 

(1) 116 Ind. Oas,211; AIR 1928 Lah. 799, °°" > 


4 


1934. : 


‘contention. urged that it was- within -the 
power.of this Court to examine the facts on 
‘whith the order under O. V, v. 20; Civil 
‘Procédure Code, was made. Having regard 
‘to the authority cited’ it seems to me that 
‘this conténtion isgmeorrect. Panju ‘Ram: YV. 
decided on the-par- 
-A wrong address 
ivem the’ ‘learned 
Judge c ite finding that an 
-attempt d been made toobtain'an ex 
parte decree fraudùlently. An examination 
‘of the record of this case disclosed-the facts 
that although no“clear and -formal order 
under O. V, r. 20, Civil Procedure Code: was 
passed,’ the learned Judge,-Small Cause 
‘Court, who was then dealing with the case 
was’ satisfied that- service could ‘not -be 
effected in tke -ordindry course: - Threé 
attempts to serve the defendants had been 
made and it was after this that the adver- 
tisément inthe Tribune was ordered and 
proceedings snubsaquently taken er parte. 
Under O; IX, r. 13, Civil Proceduré Code; 
it is for the petitioner to satisfy the Court 
that service was not duly effected. Jn spite 
of the fact- that the learned - Judge of thé 
Small Cause Court had made serious errors 
in his judgment on questions of facts it is 
clear that he-was not satisfied that the peti- 
tionérs had made a case which would entitle 
them to the setting aside of the ex parte 
decree. “It has to.be noted’ that on the date 
of the hearing of this petition the petitioners 
definitely stated’ that they did not desiré to 
call- any evidence. In these circumstances 
I am bot prepared to interfere in revision 
and dismiss- this petition with costs. 
.D. ih ` Petition dismissed, 
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‘í. RANGOON HIGH COURT - 
First Civil Appéal No. 115 öf1932 -= 
E -September 5, 1983- ©- -- ; 


Not 


Mya Bu AND BAGULEY, JJ: ` > 
‘LUOY MOSS AND ANOTHER — AePRLLANGS , 
- ` -= versus `“ -—- E 


MAH NYEIN MAY = a AN Tan ks 
: Coniract Act (IX- of 1872), § .23—Regisiration Act 
(XVI of 1908), ss. 5!,.49—Transfer of Property Act 
(IV of 1882), s 126 —Two deeds of. same date— One 
registered — Whether should be vead.as. one whole— 
Champertous agreement “when | allouied > Document 
affec'ing-intmovable property—Entry i in Book No: 4— 
Whether validates document—Deed of gift Whether 
can be revoked subsequently |; 

Qhamperty is per se not illegal; but. if” extortion- 
ate’ and undonseionable it should, be. held 
to BS contrary te public - policy and cannot be- -en- 
forced. g Dji OKE Den 
cr Where ‘there was a gift of immovable. property by 

© g registered deed and a written agreement of the 
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game date but not registered, to thé effect that the 
.donees were to have no Tight in -the properties 
“gifted to them, till the death of the donor: | 
-- Heid, that sincé the document of agreement- was not 
-incorporated in the indenture itself which „was a re- 
gistered instrument, it would be contrary, to the pro- 
“visions ofs 92, Evidence Act, to read the terms of 
“this agreement as being incorporated in’ the indeh- 
ture inasmuch .as it would‘contradict or vary the 
terns of theindenture:to do so. The agreement 
should not be read as part of the transaction evi- 
‘denced by the indenture thereby converting ‘the 
character of the latter. from that of a gift to that of 
‘a will B24: ot 
`: The mere éntry by the Registrar in Book Ne. 4 cta 
document which on. the face of it is clearly of the 
Kind to beentered in Book No. L is not by. itself 
sufficient to ,invalidaté the registration ‘itt such” a 
way ‘as to- render the docuiment inoperative -or to 
render the.document incapable of . being used aa 
evidence of the transaction Where the language of 
the document clearly expresses the nature of | the 
“transaction ‘as one affecting immovable property’ ‘anid 
where it contains a description-ef such” property 
sufficient to identify the ‘same within the meaning 
of s. 21, Registration Act, the mere fact that the 
document has been wrongly entered in Book No. 4 
should not be ‘regarded as “invalidating the “docu- 
ment. Najibulla Miulla-v. Nusir Misiri (1), Nara- 
samma v..Subbarayadu (') and? Srimatt . Indra Bibee 
v. Jam Sardar Ahiri (3), referred- to, Parask aram- 
ant v. Ráma (41, Subbulakshmi Ammal v Nara- 
simia (5) and” Sdh Mukhün , Lall Panday As Eal 
Koondun Làll (6), relied on. `- 2 
:. If -the indentuse amounted to a deed of gitt ‘and 
operated’ as such then subsequent revocation, if any, 
could not have a valid effect. 
F. C. A.against the décree of the District 
Judge, Pega, dated May 16, 1932. <.<" 
Mr. N. N. Burjorjee, for the “Appéllants. 
Mr. E. Hay, for the Respondent. ae 
_ Mya Bu, J.—This isan appeal froni“ A 
‘preliminary mortgage decree passed’ -in 
favour of the respondent against thé appel- 
lants and one Stephen Moss. The property 
affected by the decree is the alleged tight, 
title and interest of appellant No. 2, Alfred 
Moss, equal to an undivided -half share ` in 
apiece of land in the Yehla and Nyaung- 
lebin Circle, Pegu District, meastrin 
900 acres” and known as “Lucy Moss 
Estate.” The mortgage on which thë suit 
is foundcd is that executed by Alfred Moss 
in favour of the plaintif-r espondent dated 
April 3, 1929, for a - principal” sum `of 
Rs. 15, 000 ‘bearing interest at 2 per cent 
‘per-mensem. ln the same ‘suit the, Plain- 
tifi- responde ent sought to have, her claim ¢ on 
two promissory: notes dated. ‘December. 14, 
1929, and July 31, 1930, for Rs.’ 2,700 and 
Rupees 2, 163, ‘respectively, bearing interest 
‘at 2 per cent per mensem executed : in, her 
favour by-Alfred Moss enforced. 28,8 fled 
“due cn the mortgage. 


- ‘The appellants, Lucy Moss: bad ‘Alfred 
Moss; are mothur and-son: Jn the:suit Lucy 
‘Moss. ‘and anotheison of Hers Stephen: M685 
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were joined with Alfred Moss as defend- 
ants and the preliminary mortgage decree 
under appeal has been passed by the trial 
Court against these three persons for the 
amount of principal and interest due upon 
the mortgage deed, A separate decree 
for the amount due on the two promissory 
notes was passed by the trial Court against 
Alfred Moss alone. Stephen Moss, however, 
does not figure as a party to this appeal 
and it isto be noted that Alfred Moss has 
not .appealed against the decree for the 
amount due on the two promissory notes. 
The facts of the case are as follows: By 
an indenture dated March 7, 1926, Lucy 
Moss in consideration of the natural love 
and affection borne by her for her sons 
Stephen and Alfred and her adopted 
daughter Nellie, granted and conveyed (1) 
unto Stephen and Alfred in equal shares all 
that piece or parcel of land situated in the 
Yehla and Nyaunglebin Circle, Pegu Dis- 
trict, bounded on the north by Government 
land, on the south by Mrs. John Nepean’s 
land, on the east by Mrs. George Ernest 
Nepean’s land and on the west by 
Government land and Peinzaloke Railway 
Station, measuring 900 acres and known 
ag Lucy Moss’ Estate; (2) unto Stephen, 
Alfred and Nellie: in equal shares the 
principal sum of Rs. 500 and all other sums 
payable and all interests thereon due and 
payable under the National War Bonds, 
1927; and (3) unto Alfred a dwelling house 
together with its compound situated at the 
south-east corner of the Bazar in Shwegyin 
Town. : 

This indenture in- original is Ex. 3. 
The wording of this indenture is that of 
an ordinary deed of gift inter vivos and 
betrays no indication whatever of any 
limitation or modification to the outright 
character of the conveyance from the donor 
to the donees. It was, however, written on 
a ten rupee stamp paper and after it was 
presented for registration, it was registered 
in Book No. 4 of the books maintained by 
the Registration Officer under s. 51, Regis- 
-tration Act. On the same day, that is, 
‘March 7, 1926, an agreement was drawn 
‘up and signed by Lucy Moss, Stephen, 
‘Alfred and Nellie, Ex. 5. This agreement 
was onan eight annas stamp paper and 
was not registered and it is in the following 


terms: - 
“This agreement entered into between Mrs, Lucy 


gloss, hereinafter called the ‘donor’ on the one part’ 


‘and (1) Stephen Moss, (2) Alfred Moss and (3) Nellie 
Moss hereinafter called the ‘donees,’ on the other 
part. Whereby the donees hereby agree not to take 
possession of the land other properties bequeathed 


- 
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to us in the document dated March 7, 1926, by the ~ 


donor till after her death " 

In spite of this agreement Alfred mort- 
gaged on April 11, 1927, the dwelling house 
mentioned in the indenture of March 7, 
1926, to Nellie for Rs 4,900. On April 
26, 1927, Stephen Ņ d Alfred Moss 
instituted a sui 








No. 11 of 1927 o onal Court 
of Nyaunglebin . May 
Nepean Moss for title and 


recovery of possession of a plot of land 
measuring 548 acres forming part of the 
land known as Lucy Moss’ Kstate convey- 
ed by Mrs. Lucy Moss in favour or Stephen 
and Alfred under the indenture of March 
7, 1926. The suit ended ina compromise 
between the parties thereto in pursuance 
of which on September 24, 1927, a decree 
for possession was granted in favour of 
Stephen Moss and Alfred Moss upon condi- 
tion of their paying Rs. 750 to Mrs. May 
Nepean Moss and Rs. 1,000to Mrs. Lucy 
Moss on account of a debt due to her by 
an uncle and two cousins of Mr. May 
Nepean Moss In the meantime, however, 
on July 25,1927, aregistered deed of gift was 
executed by Lucy Moss in favour of Stephen 
conveying the ‘western half of the 900 acres 
of land known as Lucy Moss Estate. This 
deed is Ex, 26. It recites the fact that the 
donor had previously executed a deed of 
gift of the whole grant land in favour of 
Stephen and Alfred in equal shares reserv- 


ing to the donor the absolute rights of the 


owner during her lifetime by an agree- 
ment executed by the parties, that the 
donor did not intend an outright gift but 
intended something like a will to take 
effect after her death, that the previous gift 
was never acted upon as a deed of gift but 
was reserved only for the purpose of acting 
like awill after the death of the donor, 
that the donor was still in possession and 
enjoyment of the estate and that the previous 
deed was invalid. NE. 

On April 3, 1929, Alfred Moss executed the 


\ 


1 


mortgage in suit in favour ofthe plaintiff- - 


respondent for whom her husband and her 
duly appointed agent Mahomed Yusuf acted 
in the transaction. On May 18, 1929, Alfred 
filed a suit being Civil Regular No. 17 of 
1929 of the District Court of Pegu against 
Lucy Moss and Stephen Moss for delivery 
of possession of the benefits granted to him 
by the indenture dated March 7,1926. A 
court-fee of Rs. 1,945 was paid on the plaint 
and Mr. P. D, Patel, a Barrister of Rangoon, 
was the leading Advocate for the plaintiff 


` 


in the case. On October 15, 1929, the , 
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District Courts dismissed the ground that 
the indenture upon which the suit 
was founded was not, duly stamped. 
From the dismissal an appeal was preferred 







Stamp Act, the 
y Court on August 
ng # permission to with- 
he suit with liberty to institute 
“a fresh suit in respect of the same subject- 
matter and granting Lucy and: Stephen 
their costs of the appeal. “On October 4, 
however, anindenture entitled agreement 
and conveyance, Ex. 25, wag executed by 
Lucy, Alfred, Stephen and Nellie, the effect 
- of which is a joint declaration by the 
parties of the transaction of March 7, 1926, 
being in the nature of a will and not operat- 
ing asa gift, an affirmation of the gift ofthe 
western half of the 900 acres of land known as 
Lucy Moss’ Estate of July 25, 1927, acknowl- 
edgment by Alfred of his indebtedness to 
Stephen in a certain sum of money, an 
assurance by Stephen of maintenance to 
Mrs. Lucy Moss during her lifetime, a con- 
veyance of 288°11 acres out of the eastern 
half of the 900 acres of land known as Lucy 
Moss’ Estate in favour of Stephen in satisfac- 
tion of all sums of money due and owing by 
Alfred to Stephen and in consideration of 
Stephen's assurance of maintenance to Mrs. 
Lucy Moss and’ a conveyance of the 
remainder of the eastern half of the land 
(450 acres- 288. 11 acres) in favour of 
Alfred's children, Violet, Ivy, Hale, Emma 
and William. f 
Alfred alleges in his written statement 
that no consideration passed at the time of 
the mortgage and that the transactions 
between him and the respondent were 
champertous and unconscionable. He 
alleges that the arrangement under which 
the transactions between him and the 
„respondent were entered into was to the 
effect that the respondent and her husband 
“and agent, Yusuf, were to finance the 
‘litigation to be launched by him against his 
mother and brother for possession of the 
properties conveyed by the indenture dated 
March 7, 1926, that they were to have entire 
charge of it with full power to compromise 
and settle the same, that Yusuf would fight 
out the case tothe end till possession was 
obtained, and if the case was won, the 
“respondent and Yusuf would take a reward 
-of Rs. 5,000 and that he, Alfred, was to 
-exectte the mortgage-deed in suit for 
“Rs-15,000 outof which Rs. 2,500 was to be 
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paid in cash to him to enable him to do some 
business to earn his livelihood and the 
remaining sum of Rs, 12,500 was to be 
retained for providing forthe contemplated 
reward of Rs.5,000 and for the probable 
expenses of litigation. The gist of these 
allegations is that at the time of the execu- 
tion of the mortgage-deed sued upon. Alfred 
received only Rs. 2,500 and as the litigation 
involved in Civil Regular No. 17 of 1929 was 
not attended with success, the respondent 
was not entitled to the contemplated reward 
of Rs. 5,000 but that the amount recover- 


able by the respondent is to be what 
she or Yusuf had expended as the. ex- 
penses of the litigation for which an 


account has not been rendered. A 

The learned District Judge has pointed 
out that champerty is perse not illegal. 
Thereis undoubted authority for this. pro- 
position the correctness: of which has not 
been assailed in the arguments addressed 
to us on behalf of the appellants. A 
champertous agreement if extortionate and 
unconscionable should, however, be held to 
be contrary to public policy and cannot be ' 
enforced. Butin this case there is neither 
evidence nor circumstances sufficient to 
show that the transaction is either extor- 
tionale or unconscionable. Alfred him- 
self admits that before entering into 
negotiations with Yusuf he had tried to 
negotiate elsewhere for the loan unsuccess- 
fully. Moreover, we ‘see no sufficient 
reason to doubt the correctness of the 
finding of the learned trial Judge’ that the 
consideration for the mortgage passed at 
the time ofits execution at the Registration ` 
This finding was come 
toafter duly weighing the evidence of two 
casual witnesses produced by Alfred cn.the 
one side and Alfred's declaration in 
the mortgage deed coupled with the evid- 
ence of the respondent's witness Kawi on 
the other. In our opinion the conclusion 
come to by the trial Court is. justified 
though Kawi is related to Yusuf by 
marriage. i 

Two letters, Exs. L and M filed on behalf 
ofthe respondent written by Alfred from 
Prome for momentary assistance of which 
he wasbadly in need have been pointed 
out to us as showing that Alfred could not 
have received the consideration as alleged 
by the respondent. We do not think that 
these letters necessarily convey this idea, 
because they must have been written some 
months after theexecution of the mortgage 
when a good deal of money. must have 
been expendedin the litigation that was 
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launched by Alfred against his mother and 
brother.: j 

“The defence common to all the three 
defendants, Lucy, . Alfred and Stephen, is 
that. Alfred had no right, title or interest 
in the land known as Lucy Moss’ Estate 
upon the ground thatthe indenture dated 
March 7, 1926, was not intended and did not 
operate as a gift inter vivos but.was intend- 
ed to.and was accepted by all the parties 
thereto to operate merely as a will. This. 
contention has been based on several 
grounds. One of such ground is that simul- 
taneously with the execution of this inden- 
ture, the agreement of the same date where- 
by. the donees agreed not to take possession. 
of the land and other properties mentioned 
inthe .indenture till after the donor’s 
death. Itis urged that this agreement 
should be read as. part of the transaction 
evidenced by the indenture . but it is 
obvious that since itis not incorporated in 
the indenture itself which is a registered 
instrument, it will.be contrary to the pro- 
visions of s. 92, Evidence Act, to read 
the terms of this agreement as being 
incorporated inthe ‘indenture inasmuch as 
it will contradict or vary the terms of 
the sindenture to do so. The indenture 
expresses an outright gift while the agree- 
ment evenifit be read in favour of the 
defendants’ case goes no further than a 
promise without consideration to post- 
pone the taking of possession of the pro- 
perties whichthe defendants were entitled 
therd.and then fotake. Therefore, in our 
opinion, the agreement should not be read 
as part of the transaction evidenced by the 


indenture thereby converting the character - 


of the latter from that of.a gift to that of a 
will... At.the same time the fact that a 
title over a month after the transanction- 
of March 7, . 1926, Alfred mortgaged the 
dwelling house mentioned in the indenture. 
of Nellie for Rs, 4,900 appears to show that 
atleast Alfred and Nellie did not consider 
that the conveyance created by the inden- 
ture did not operate atthe time. Again 
if we bear in mind.the gifts July 25, 1927, 
and.October 4 1930, the latter of which. 
was apparently designed to do the respond- 
ent out of.her rights, it appears that the- 
alleged agreement of March 7, 1926, to leave 
the:donor -in possession of "the properties. 
conveyed by the indenture of that - date. 
till:her death .was not.acted upon. .. 
.eAnother groundis technical rather han 
substantial: and it. is based. upon ‘the. fact: 
that.theindenture was written on: a stamp’ 
paper of: Rs. 10'enly and it was - registered 
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5l, Registration Act. .The defect due to the 
deficiency i in the amount ofthe stamp re- 
quisite for the indenture has been rectified. 
and an endorsement under s. 42, Stamp Act, : 
on November 8,.: 










sible in evidence. 
the effect of the reg 
ture in Book No. 4. 
tion Act, says that no documeW required. 
by s. 17, to be registered shall affect any 
immovable property comprised therein 
unless it has been registered. Section. 51 
prescribes the maintenance in a Registration. 
Office of four books. „Book No. 1, Register, 
of non-testamentary documents relating to 
immovable property; Book No. 2, Record of. 
reasons for refusal to register ; Book No. 3, 
Register of wills and authorities to adopt ; 
and Book No, 4, Miscellaneous register. 


All documents or memoranda registered 
under ss. 17, 18 and 89 which relate to 


immovable property and are not wills are to’ 


be entered or filed in Book No.1. All docu-' 
ments registered under cls. (dj. and (f) 
s. 18, which do no relate to immovable pro- 
perty are to be entered in Book No. 4, There 
are-cases in which documents relating toim- 
movable property and entertained in Book 
No. 4 were held to be invalid as evidence of 
the transaction affecting such property : see 
Najibulla Mulla v. Nusir Mistri 1), Nara-' 
samma v. Subbarayadu (2) and Srimati 
Indra Bibee v. Jain Sarddr Ahiri (3). 

None of these cases, however, shows that the 
mere entry by the Registrarin Book No. 4 
of a document which on the face of it is’ 
clearly of the kind to be entered in Book No. 1 
is by itself sufficient to invalidate the re- 
gistration in such a way as to render the 
document inoperative or to render the 
document incapable of being used as evi- 
dence of the transaction. But they turn’ 
upon certain defects in the documents theni- 
selves such as want of description of prop-, 
erty sufficient to identify the same. or the 
language failing to show sufficiently the 
intention of the parties that the transaction: 
was io affect immovable property. Where, 

however, the language of ‘the document 
clearly expresses thé nature” of the 
transaction as one affécting immovable 
property and where it contains a ‘description’ 
of such property sufficient to identify the’ 
same within the meaningofs 2 ,. Registra- 


_ (1.0 186; 8 8 OLR 44. eee 
} 18 3 
= (3): 35.0 843, 10 L-J 149; BONN. MER 
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tion Act, the mere fact-that the document 
has been - wrongly entered in’ Book No. 4 
should not be regarded.as invalidating the 
document: see Parasharampant v. Rama 









(4), Subbalakshmi_Ammal v. Narasimiaa (5) 
and Sah Mu Lall Tandag v. Sah 
Koondun Loh 

In the E in ques- 


to be anything bat 


more. patlicularly -the -movable -proper ty 
conveyed by the deed are described in 
such a way as to be capable of identifi- 
cation ; and a map showing lhe land known 
as Lucy Moss’ Estate was also annexed to 
the ceed.. In- these’ circumstances, we hold 
that the indenture -was duly registered in 
spite of the fact that it has been entered 
in Book No. 4. Want of due attestation of the 
deed of gift of March 7,-1926, and the effect 
of the deed of September 24. 1927, as revo- 
cation of -the gift, if any of March 7, 1926, 
were also pleaded in defence ; -but neither 
of these points have -been pressed in the 
course-of this-appeal. On the first point 
it appears from the statement made by the 
Advocate for deřendants Nos. 2 and 3 re- 
corded in the diary of the case dated Janu- 
ary 12, 1932, that the failure to carry out 
the formality required by law which was 
urged in support of the plea as to the invalid- 
ity of the deed was raised not: on account 
of want. of due .altestation but on other 
grounds such as want of-stamp of necessary 


value and the-erroneous entry of the deed- 


in Book No.4. As regards the second point 
Mr. Burjorjee very rightly and properly 
admits that if the indenture of March 7, 
1926, amouhted to a deed of gift and operat- 
ed as such then subsequent revocation, if 
any,-could not have a valid effect. 

A further point against the appellants 
is the fact that Mrs. Lucy Moss obviously 
has no interest whatever now in the land 
mortgaged to the respondent and Stephen 
Moss does not join in this appeal. In all 
the circumstances of the case we see no 
ground whatever for interference with the 
decree of the Court below. The -appeal is 
dismissed with costs. 

Baguley, d. —I agree. . 
ppeal diamante i 
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CALCUTTA HIGH COURT : 
Second Civil Appeal No. 2375 of 1989 
5 March 22, 1933 
MUKERJT, J. - WG. 
DHARANI MOHAN ROY— PLAINTIPF— 
APPELLANT. : a. 
- versus `.. A «: 
RAJANI KANTA TARAFD ARa AND OTHERS 
—DEFENDANTS — RESPONDENTS. © |: 

Landlord and tenant—‘Suspension .of rent, princi- 
ple of—Conditions «f applicability - a 

The principle of suspension of rent Gill apply 
only when itis proved that'the lands wherefrom the 
tenənt is dispossessed- formed at one time or other 
part of the original tenancy, and that the act of 
dispossession was wrongful or tortuous. Jt is not 
any and every act of ispossession by a landlord 
which ought to be penalized by the enforcement a 
fhis principle. 

S. ©. A.-against. the appellate decree “of 
the Additional Sub-Judge, Khulna, dated 
April 28,-1930. kai 

Messrs. : Gunada 
Jman -Chandra Roy, 
lant. : 
Mr. Urukramdas Chaker avarty,” for the Kes- 
pondent. - 

Mr. Ramendra M ohan Mazumdar, for thé 
Deputy Registrar. a a 


Charan Sen ‘and 
for the sa 


Judgment. —The . -plaintif . is „the “ap: 
pellant i in this.appeal. The appeal has arisen 
out of a suit which the plaintiff instituted 
for recovery of arrears of rent- with cesses 
and damages for the years 1931 and 1334 


„in respect of-certain lands and the claim 


was laid at an annual rental of Rs. 82,0dd 
in plaintiff's eight annas share. . Amongst 
the pleas that were taken on behalf of the 
defendants wasa plea of suspension of 
rent onthe ground of dispossession. The 
land which forms the subject-matter of 
this suit will be.found depicted in, the 
settlement map as being bounded on the 
north by a khal and on the east by. a 
river. The controversy between the parties 
as regards dispossession relates to two plots 
marked 602 and 603 on that map. These 
two plots also as would appear on themap 
were bounded on the north by the: ‘hal 
and onthe east by the-river. . The.defen- 
dant’s case is that they have been dig- 
possessed by the plaintiff -in respect. Zot 
plots and inasmuch: as» the 
plots formed part of the original ‘tenancy 
which was created by a kabuliyat. EX.-A,: Sọ 
far back as. in the year 1876, the. plaintif 
is not entitled. to recover” any rent: from 
them;. > p 

- The Munsif found that - ‘the > said’ ‘two 
plots were not covered by. the «abuliyat: 
He accordingly found that there was.ng 
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evidence to satisfy him that the plaintiff 
had dispossessed the defendants from any 
part of the rent lands. It seems that 
in the course of argument before the trial 
Court it was urged on behalf of ihe defen- 
dants that as these two plots had accreted 
to the rent lands, the defendants were 
entitled to possess them treating them as 
accretions, but that the plaintiff had pre- 
vented the defendants from doing so and 
that therefore there should be an order for 
suspension of rent. This argument also 
was overruled by the Munsif because he 
was not satisfied that the defendants ever 
attempted to passthe lands after they had 
accreted, and furthermore, because the 
defendants had been paying rent with- 
out protest fora long time ever after the 
lands had accreted. In this view of the 
facts, the Munsif held that the rent claim- 
ed in the suit should not be suspended. 
He then dealt withthe question as regards 
the amount of rent that was to be decreed 
and relying upon the terms in the kabuliyat 
under which the contract had been created 
between the parties and which were to 
the effect that in case. of increase or 
decrease in area of the lands covered by the 
kabuliyat as would be found on measure- 
ment by a particular standard, the de- 
fendants would be liable to pay increas- 
ed rent or would be entitled to abate- 
ment of rent and giving effect to these 
terms, the Munsif held that on the 
quantity of lands which would be found 
on such calculation, Rs. 1534-8-0 would be 
the rent forthe 16 annas share of the 
lands and accordingly the rent in the 
plaintiff's eight annns share would be 
Rs. -77-4-0. From this the Munsif deduct- 
ed certain charges which under the terms 
of the kabuliyat the defendants would 
be entitled to and he came to the 
conclusion that the suit should be 
decreed at the rate of Rs. 57-15-0 per 
year as rent together with cesses and 
damages. That was ‘the decree which the 
Munsif made, 

From this decision, an appeal was 
taken by both the parties. In the plain- 
tiffs appeal, the question raised was as 
regards the rate of rent that had been 
assessed for the lands. In the appeal 
which the defendants preferred they as- 
sailed the conclusion ofthe Munsif that 
there should be no suspension of rent. 
The Subordinate Judge allowed the de- 
fendants’ appeal and dismissed the plain- 
tiffs appeal as well. although he was not 
prepared to record -any conclusion upon 
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the question that was 
Indeed, it was not necessary for him to 
deal with thelatter appeal because he 
came to the conclusion that the entire 
rent should be suspended and that this 
was not a casé in 
justice would be m 
duction or abetmey 
the portion of whic 
been dispossessed. : 
already stated, has been prefer®ad by 
plaintiff. 

The decision of the learned Subordinate 
Judge which has been placed before me 
does not seem tome to be one whichcan 
on any ground be supported. All that 






he has been able to find is that there is- 


no satisfactory evidence that the two plots 
of land in respect of which dispossession 
was complained were char land which 
had formed by the sitting up of the khal 
or of the river by which they were bound- 
ed on the north and the east respective- 
ly. What the learned Judge had to find 
in the first place, if he was to give effect 
to the place of suspension on the ground 
of dispossession was that the two plots 
of land from which the defendants said 
they had been- dispossesséd were lands 
which at one time or other formed part 
of the original tenancy. It is plain that 
the plea is a plea which the defendants set 
up. and that in order that the deféndants 
may be able to get the benefit of it, it is 
necessary that they should establish 
that these two plots of land formed part 
of the said tenancy. The learned Judge 


has not approached the case from that. 


point of view. He has compared the bound- 
aries of the kabuliyat with the bound- 
aries of the lands in respect of which 
dispossession was -complained of and on 
a comparison of the boundaries he has 
found that the northern boundary is Haldar 
Khali khal and the eastern boundary is 
Jamna river and from that fact alone he has 
held that prima facie, the two plots of land 
appertained to the defendants’ jama which 
extended right up to Haldar Khali khal 
on the north and the river on the east. I 
am unable to appreciate how upon these 
materials ‘the learned Judgecould come to 
such a conclusion. The boundaries being 
on the north a khal and on the east a river, 
they would apply equally well to a posi- 
tion in which the two plots were notin exist- 


encé just as well asif those plots were in ` 


existence at the time when the kabuliyat was 
executed. 
The first element mentioned above, that 


the ends of 


raised therein. ~ 
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~ has got to be established in order to make 


out a case of suspension of rent,in my. 


opinion, has not been established in this 
case. 
whether there has been such a 
sion as would e 
claim suspensi 
. and every 
landlord 
the enfo 
wrongful 
is necessary in order that the principle 
may be applied. There is no finding 
going anywhere near such a position.. In 


disposses- 
defendants to 
It is not any 
ispossession by a 
be penalized by 
his principle. A 









these circumstances, it is impossible to up- 
hold the decision of the learned Subordi-: 
nate Judge which seems to have proceed-. 


ed on the ground that .as soon as it is 
found that .the portion of land adjoining 
a certain tenancy is in the possession of 

the plaintiff landlord and the plaintiff land- 
“lord is not able to show that it was outside 
the tenancy originally created,the defendants 
would he able to claim suspension of rent 
and that their prayer in that respect should 
be granted. 

The next question that arises is as to 
whether the proper course in this case to 
adopt would be to order a fresh investiga- 
tion with regard tothe facts of the case. 
It is quite clear that ifa fresh investiga- 
tion has to be made, it will have 
to be made upon two points: First- 
ly, thé point which arose upon the 
plaintiff's appeal to the lower Appellate 
Court and which has not been dealt with by 
the Subordinate Judge, namely, the point, 
relating to the question of rate of rent; 
and secondly, the question which arose 


upon the defendants’ plea, namely, the plea. 


of suspension of rent,the point being as to 
whether in thefirst place these two plots 
of lands formed part of the original 
tenancy created by the kabuliyat Ex. A and 


nextly, whether there has been any wrong-: 


ful or tortuous act of dispossession on the 
part of the plaintiff sush as would disentitle 
him to recover rent salong as he did not 
restore possession to the defendants. The 


plaintiff says that he is not particularly 


anxious to have the rate of rent agitated in 
the present suit ifthe question as regards 
therate of rent beleft open. The defen- 
dants on the other hand have press- 
ed for a remand. I do not think 
that this is a case in which the-pre- 
sent litigation should be protracted any 
further. 


.In this view of the matter, I am. of 


x opinion that the proper: order to make in. 
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tortuous act of dispossession. 
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this case would be toallow the appeal, to 
set aside, the decision of the Subordinate 
Judge and ‘to restore that of thé Munsif as 
a decree for rent in respect of the years 
1331 to 1334 and for those years only. The 
question as regards the rate of rent will 
be left open and the plaintiff will be at 
liberty. toagitate the same question in a 
future . litigation in which he considers it 
necessary to raise. ‘he defendants also 
will be entitled:to raise the question of sus- 
pension of.rent should they be so advised 
in any suit for rent that may be institut- 
ed against them for any subsequent 
period. With this reservation, the decree of 
the trial Court is restored and with costs in 
this Court and in the -Court of appeal 
below to the extent of the plaintiff's success 
in this 1e Negation 
N. Appeal allowed. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 4 of 1929 
Boroni ri 1933 


Bur E, J. 
Firem KANHAYA ‘LAL-BISAKHI RAM 
ea PPELLANT 


FIRM BISHEN-DAS MEWA RAM — 
PLaInTIFF—RESPONDENT 

` Contract— Suit for damages for breach — Denial 
of knowledge of contract by defendants—Defendants 
not going into witness box—Adverse inference, if can 
be drawn—Contract for delivery at a place—Plaintiff 
producing no evidence to show market rate at the place 
—Plaintiff, if entitled to damages. 

Where in a suit for damages for breach of contract 
the defendants totally) deny any knowledge of the 
contract on -which the plaintiff has based his suit 
and it cannot be said that there were any facts 
peculiarly within their knowledge and yet they had 
failed to go into the witness box to depose to those 
facts, in such circumstances no adverse inference 

canbe drawn from it. Gurbakhsh Singh v. Gurdial 
Singh (1), ditinguished. 

Where a contractis alleged to have bsen made at a 
place and the plaintiff has produced no evidence to 
show what was the market rateon or about the date of 
the breach of contract at the place, the plaintiff must 
be deemed to have failed to show that he was entitled 
to any damages. 

S. A from a décree of the District 
Judge, Montgomery, Lahore, dated Novem- 
þer 26, 1928. 

Mr. Jai Gopal Sethi, for the Appellant. 

Mr. R.C. M anchanda, for the Respond- - 
ent. >- 

Judgment.—This second appeal arises 
out of a suit for damages on account of 
a breach of contract. The trial Court 
decreed the suit and the decision was . 
upheld on appeal by the learned District 
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Judge. “From this decision the defendants 
appeäl.. : 


The. plaintif’s - case’. was. ‘that the ae 
fendants. eniered into.a contract for delivery 
of 50 bales of cotton! at Rs. 36 per maund;' 
on February 7, 1925. The contract was 
for ready: delivery, but the cotton not 
having -been::delivered till March 14, 1925, 
the plaintiff sent atelegram saying that 
he would be-compelled to buy at the rate 
of Rs. 41 per: maund unless the cotton 
were delivered within 2{ hours. . The cotton 
not having ‘been delivered the plaintitf 
bought cotton -at Rs. 41 per maun in the. 
market.and sold it to a frin .at ` Karachi.. 
The present suit was instituted on April 
11, 1927, and a sum of Rs. 1,477 was 
claimed Dy way of compensation on the 
basis of the rate. of Rs. 41. per maund at 
which the plaintiff had bought cotton .in 
the market. 

The defendants denied totally that any 
contract had been entered into with the 
plaintiff . as alleged. The contract was 
said ‘to have been entered into through a 
broker named Mela l'am; Mela Ram 
denied having entered’ into the contract 
on’ ‘behalf of the defendants. |. There is 
no other reliable evidence on: the record 
to prove this fact. Tho learned District 
Judge has merely relied on the slatement 
of the plaintiff, but the plaintiff also did 
not make any definite statement ‘on this 
point. : 

It was urged that the defendants had 
not specifically. alleged that’ Mela Ram 
had, no authority to enter into the con- 
tract, but when the contract itself was 
totally denied, it must,.I think,’ be held’ 
that the defendants had also denied that 
Mela Ram was authorised to enter into, 
the contract’ on their behalf. The learned’ 
District Judge has referred toa ruling of 
their Lordships, of the Privy Council. 
teported -as Gurbakhsh Singh v. Gurdial 
Singh (1), and laid some stress on the 
fact that the defendants did not go into 
the witness box. But the rulingin ques- 
tion does not appear to me to ‘have any 
bearing on the facts of ihe present case. 
The defendants had -totally denied any- 
knowledge of the contract. on which the. 
plaintiff based his- suit; ‘and in the cir- 
cumstances’ it, cannot be said that there 
were any facts peculiarly within their’ 
kaomedge and yet they had failed to go 


fa 105. Ind: Cas 220; AIR 1927. PO 230; 46-0L J- 
272;:53 M'L J 392; 29 Bom. LR 1392; (1927) M. WN, 
7n IO, WwW: N 935; "28 Pl LR ‘567; 32 0 W. N 119. 
E Ok o 
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into .: the See bos to- ai ih those’ Z 
facts. `. . 
Secondly, I am also, of opinion. het 


even-if..the contract were held to- be 
proved, the decree granted by. the. Cours 









below cannot be uph as there is no 
evidence to show t t rate: at--the- 
time of the brea The con- 


tract, as stated abo 
andthe learaed C k 
respondent was unable toshow aW justifica- 
tion for assessing damages on the basis of* 
Rs. 41.:per. maund which. was, the rate at: 
which the plaintiff bought and sold some: 
cotton at Karachi. . The contract.was ‘made. 
at Okara and plaintiff produced no evi- 
dence to show what. was. the- market. rate, 


on or about the date of: the -breach of. - 
contract at. Okara.. The - plaintiff has. 
therefore, failed. to show that. -he was. 


entitled to any damages. The suit fails, 
and I accordingly -accept the appeal and,: 
dismiss the suit with costs. |.” 

N. Appen accepted. ` 


a 


-RANGOON HIGH. COURT pein 
Special. Second Civil popes No. 43 ew. 
ae % 011933. 
‘August 21, 1933 
“Ba U, J: mt 
TUN MRA AUNG AND OTHERS — t: 
APPELLANTS 
f versus 

MA AH MRA— RESPONDENT. . 

Civil Procedure Code (Act Vof 1 08,0. XLI, r. 93, 
—Linitation Act (IX of 1y0~), Sch I, Arts. 142, 144 

—'‘Preliminary point, meaning of —Essues framed’ 
and evitence recorded in lower Court—Suit disposed 
of on finding of same—Appellate Court, -whether can 
remand cass under O. XLI, r.. 23—Appeal. 
against remand order by party who doesnot take, 
part in proceeding of the lower Court, after remand 
and the case decided . ex parte—-Maintainability of—' 
Defendant in possession for a long time, not with! 
leave or license of plaintiff — Applicability”, "of Arts.: 
142 or 144. 

The expression ‘preliminary point" used i in O. “XT, 
r. 23, Civil Procedure Code, is not confined to such , 
legal points only as may be ‘pleaded i in bar of suit, but! 
comprehends all such points as may have prevented the, 
Court from disposing of the case on the merits whether 
such points are pure questions of law or pure questions 
offact It is competent toan Appellate Court to 
remand acase, -where the Oourt of first instance, 
having framed issues and recorded all the evidence: 
has decided the case with reference to its. findings, 
on one or two issues leaving the other issues un- 
decided. (p.1122, col. 1.] 

Where the Court of first instance framed” six issues 
and recorded. evidence on all ‘of them, and decided - 
only four issues leaving the other two undecided, 
and where- when. the lower Appellate Court ‘set’ 
aside the décision of the Court of first instance and 
remitted” the -cage -for-decision “on the -remaining: 
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two issues it did so under O. XLI, r. 23, Civil Pro- 
cedure Code. ak 

. When oncea Court has dispesed of a case either 
on a preliminary point or on the merits, it has no 
jarisdiction to re-hear it except by way of a review. 
Its jurisdiction to re-hear the case on remand depends 
upon the remand order. Therefore when & party not 
j Bo exercise of the jurisdiction 
art in the proceeding’ 











hoping to mately, he should not be 
allowed :to mole proceeding as being 
null andy s the case On the other 
hand, if.h rotests against the order of remand and 


Tefuses'to take part in the proceeding subsequent to 
the order of remand, he should nct be deprived of the 
right to dppealfrom tke order of remand within the 
time allowed by law even if the case hasin the 
meantime been disposed of by the Court of first in- 
stance, [p. 1123, col. 1.] ; 
[Oase-law referred | 
. When the defendant is proved to-be in possession 
fora long time, and that not with the leave and linense 
‘of the plaintiff, a suit by the plaintiff for possession 
is- governed by Art. 142 and not Art, 144, Limitation 
‘Act ,U Maung Gayi v. Maung On Bwin (11), relied on. 
Lp 1128, col, 2] os h f 
“Bp. 8. O. A. from a decree of the District 
Judge, Akyab, dated December 23, 1932. 
* Mr.Thein Mg, for the Appellants. 
Mr, Sein Tun Aung, forthe Respondent. | 


Judgment*—This appeal arises out of 
a suit filed by the respondent for posses- 
sion of' a piece of land fully described in 
the plaint and. ejectment of the appel- 
lants therefrom. She alleged that she was 
the owner of the suit land, that she allowed 


appellant No. 1 Tun Mra Aung to build _ 


a house and live thereon on payment of 
ground rent, that for the last 16 years 
she did not collect any ground rent be- 
cause of her pity for appellant No. l.and 
that, when she’-asked appellant No. 1 
through' her lawyer to leave and give up 
possession of the ‘land on May 16, 1932, as 
she wanted to sell it to somebody, appel- 
lant refused to do so. 

She said that. she added appellants 
Nos. 2 and 3 as parties:to the suit as 
they lived together with their father, 
appellant No. |, on the landin suit. The 
three appellants filed a joint written state- 
ment. They pledded that appellant No.1 
was the owner of the land: by reason of 
his purchase of the same from the father 
of the plaintiff-respondent over 26 years 
ago, that. the suit was in any event barred 
by time, that it was not maintainable 
inasmuch as they were not served with 
a proper notice to quit and that they 
were entitled to compensation in case 
they were to give up possession of the 
land and remove the house therefrom. 

7 On, these pleadings the Township Judge 
framed ‘six issues and. took evidence on 
“= all of them, but decided only- four of 
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them including the one on limitation. He 
held that the suit was barred under 
Art. 142, Sch. I, Limitation Act, and 
dismissed the suit with costs. The plaint- 
iff-respondent appealed and: the learned 
District Judge by an order dated Decem- 
ber 23, 1932, held that the suit - was not 
barred and remanded the case for decision 
on the remaining two issues. < 


The Township Judge received the case 
back on January 14, 1933, and directed 
the issue of notices to the parties to appear 
before him on January 20, 1933. On that 
date the pleaders for the parties appeared 
and the case was fixed for argument on 
January 21, 1933. The case was, however, 
not heard on that: date as the pleader for 
the defendants-appellants was not ready. 
The case was then fixed for February 
2. On that’ date the pleader for the 
defendants-appellants applied for stay of 
the case on the ground that the appeal 
from the order of remand was pending in 
the High Court. As a matter of fact no 
appeal had been filed in this Court on 
that date. The Township Judge refused 
to accede to the request, whereupon the 
pleader for the defendants-appellants retired 
from the case and left the Court. The 
case was heard and decided ex parte against 
the defendants-appellants on February 4, 
1933. On February 28, 1933, the appeal 
from the order of remand was tiled in this 
Court. : 

A preliminary objection is now raised 
that the apppeal is incompetent, first, be- 
cause O. XLII, r. 1 (u) does not apply 
inasmuch as the order of remand wasmade 


not under O. XLI,r. 23, but under s,15],. . 


Civil Procedure Code, and secondly, be- 
cause as the case has now been finally 
disposed of by the Township Judge on 
remand, no appeal lies from an interlocu- 
tory order. Iwill deal with the first point. 
Order XLIII, r. 1, deals with appeals from 
orders and one of the order mentioned 
therein is an order under O. XLI, r. 23. 
Order XLI, r. 23 is in these terms: 


` “Where the Court from whose decree an appeal is 
preferred has disposed of the suit upon a pre- 
liminary point and the decree is reversed. in appeal, 
the Appellate Court may, if it thinks fit, by order 
yemand the case, and may further direct what issue 
or issues shall be tried in the case so remanded 
and shall send-a copy of its judgment and order 
to the Court from whose decree. the appeal ig 

referred with directions to re-admit the suit under 
its original number in the register of civil suitsy 
and proceed to determine the suit; and the evidence 


(if any) recorded during the original trial‘ shall, 
subject to all just exceptions, be evidence during 
the trial after remand.” 
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Now what is`meant by a preliminary 
point? Itis nowhere defined in the Code 
but it has formed the subject of judicial 
interpretation on several occasions. In 
Sheoambar_ Singh v. Lalu Singh (1), 
Mahmood, J., said : 

“According to my view the expression ‘preliminary 
point’ used in that section is not confined to such 
legal points only as may be pleaded in bar of suit, 
but comprehends all such points as may have prevent- 
ed the Court from disposing of the case on the 
merits whether such points are pure questions of 
law orpure questions of fact.” 

This view was quoted with approval in 
Mata Din v. Jamna Das (2), which was in 
turn followed in Kamta v. Parbhu Dayal 
(3). The Madras High Court also held the 
same view in Ramchandrav. Hazi Kassim 
(4), where Best, J., said: 

“I take it that a suit is disposed of on a pre- 
liminary point within the meaning of s, 562 when 
by reason of the decision on one or more of the 
issues recorded in the case, there has been no 
necessity for the consideration of the other issue; 
and that if in such a case the Appellate Court finds 
that the issues considered have been wrongly 
decided, and the suit in’ consequence wrongly dis- 
missed, and that a consideration of the other issues 


is necessary for a proper disposal of the suit, a 
remand is allcwable,.” 


This case and the case of Mata Din 
v. Jamna Das (2), were followed by the 
Calcutta High Court in Salim Sheikh v. 
Nazir Khan (5). All these cases were 
of course decided under s. 562 of the old 
Code but that section so far as the point 
under discussion is concerned, is the same 
as O. XLI,r. 23 of the present Cade. I 
respectfully agree with the views expressed 
in the cases cited above and hold that 
it is competent to an Appellate Court 
to remand a case under O. XLI, 
r. 23, Civil Procedure Code, where the 
Court of first instance, having framed 
issues and recorded all the evidence, has 
decided the case with reference to its find- 
ings on one or two issues leaving the other 
issues undecided. ~- 

In the present case as I have pointed out 
above, although the Court of first instance 
framed six issues and recorded evidence 
on all of them, yet it decided only four 
issues leaving the other two undecided. 
Therefore, when the lower Appellate Court 
set aside the decision of the Court of first 
instance and remitted the case for decision 
on the remaining two issues, it did so under 
O. XLI, r. 23, Civil Procedure Code. Con- 
sequently O. XLIII, r. 1 (u), Civil Proce- 
e (1)9 A 304; A W N 1882, 158. 

(2) 27 A 691: A W N 1905; 159; 2 A L J 685. 

(3) 37 Ind. Cas. 383; 39 A 165; 15A L J 30. 

(4) 16 M 207. 

(5)8 OL J159, 
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dure Code, now comes into play. The next 
point is not quite free from difficulty owing 
to the conflict of decisions between the 
Caleutta High Court on one side and the 
Madras and Allahabad High Courts on the 
other. The leading ca 
High Court so far as g 
is concerned, is 4 
Kamini Kanta Sen § 
J. said: 
“Section 588 of the Code allows 
the orders specified therein and from no other 
orders -They are mostly interlocutory orders passed 
during the course of a suit. Many of them donot 
afiect the final decision as regards the rights -of 
the parties—their force lasts only as long as the 
suit is pending. It seems to us to be clear that the 
right of appeal from such orders ceases with the 
disposal of the suit. Some of the other orders specifi- 
ed in the section do affect the decision on the merits, 
And an order under s, 562, is of such a nature. But 
s. 588 makes no‘distinction between the two classes 
oforders A party failing to appeal from an order of 
remand is not without a remedy. He may appeal 
from the final decision and on that appeal take 
exception to the validity of the order of remand. If 
a party desire to avail himself of the privilege con- 
ferred by 3. 588, in relation to an order of remand, he 
ought to do so before the final disposal of the suit. 
He cannot be permitted to wait until after the final 
disposal of the suit and then to appeal against the 
interlocutory order without appealing from the decree 
in the suit.” | l 
- This decision was followed in almost all 
the subsequent ceses decided by that High 
Court. Even the Allahabad High Court 
at first followed this decision in Salig Ram 
v. Brij Bilas (7). But in Uman Kunwari 
v. Jarbandhan (8), a Full Bench of that 
Court refused to follow that decision and 
held wo, 
“that the fact that the auit.has been decided by the 
Court of first instance in compliance with an order 
of remand made under s. 562, Civil Procedure Code, 
is no bar to the filing of an appeal from the order of 
remand or to the hearing of such an appeal.” 


The Madras High Court also in Lakshmi 
v. Marw Devi (9) dissented from the view 
of the Calcutta High Court and held that 
an appeal against an order of remand can be 
filed even after the date of the final decree 
consequential onremand. Now, if a party 
does not protest against the validity of the 
order of remand but on the contrary. takes 
part inthe proceeding hoping to win the 
case, but when it goes against him, should 
he be allowed: to repudiate the whole pro- 
ceeding as being null and.void and appeal 
against the order of remand? This aspect 
of the case has not been considered in any 
of the cases cited above. When once a 


(6) 3201023; 90 WN895. ` . 

(7) 29'A 659; A W N 1907: 234;4 A L J 569. 

@)- 30 A 479; A W N 1908, 195:5-AL J 447. > 

(9) 12 Ind. Cas. 664; AI R 1915 Mad, 197; 37.M. 29; 
10 M L T 437; 21 M L J 1063. EVAT i 
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Court has dispcsed of a case either on a 
preliminary point or on the merits, -it has 
-no jurisdiction to re-hear it except by way 
-of a review. Its jurisdiction to re-hear the 
case on remand depends upon the remand 
order. TherefggM@vhen a party not only 
exercise of the juris- 
ut also takes part 
gto win the case 









Bibi (10; at p.510* where Page, J., (now 
Chief Justice of this Court) said: 


jurisdiction of the learned Munsif to 1 -hear the case, 
A litigant finding himself in a sit, ition such as 
that in which the appellant was placed must elect 
whether he will accept or repudiate the validity 
of the remand order. Jn my opinion, in the 
circumstances obtaining in the present case, the ap- 
pellant must be treated as having accepted the 
order of remand, and was not at liberty to prefer the 
present appeal.” 

_ Inthe present case the pleader for the 
defendants-appellants asked for stay of the 
case on the ground that an appeal from 
the order of remand had been filed in 
this Court, and when his request was not 
granted he left the Court and refused to 
take any. part in the proceeding. It is 
true that no appeal had been filed in 
this Court on that date, but it appears 
that the brief had already been sent to 
an Advocate in Rangoon with instructions 
to file an appeal fromthe order of remand 


'- (10) 110 Ind. Cas $17;-A IR 1928 Cal. 325; 55 O 
£06. í 
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‘and that an appeal was later filed. In 
these circumstances the appeal, in my 
opinion, is quite competent in spite of the 
fact that a decree has now been passed 
against the defendants-appellants on re- 
mand. Ifthe order of remand is found to 
be bad and is set aside, the decree will, 
in my opinion, automatically go, inasmuch 
as the township Judge has derived his 
the 
order of remand. This brings me to the 
question of limitation. In connection with 
this question my attention hag been drawn 
to a large mumber of authorities, but I 
do not think it is necessary to refer to 
allof them. 

In my opinion the whole question in- 
volved in this case is whether the suit falls 
under Art. 142 or Art. 144, Limitation 
Act. I have no doubt in my mind that 
this case falls under Art. 142. The facts 
of this case are very much similar to the ` 
facts ofthe case in U' Maung Gyi v. M aung 
On Bwin (11). In that case the plaintiff sued 
the defendants for possession of a certain 
piece of land. His case was that the 
land originally belonged to him and that 
about 10 years ago he allowed the defend- 
ants to occupy the land temporarily. The 
defendants denied the plaintiff's title and 
denied that they came into possession with 
his leave or license. They said - that they 
~had entered on the land 21 years ago and 
that they had been in peaceful uninter- 
rupted possession ever since. 

It was found asa fact that the plaintiff 
did acquire title tothe land by purchase 
at a Court auction sale but that the de- 
fendants had been in possession for 15 
years or more before the suit was brought. 
On these facts it was held that the suit 
fell under Art. 144, Limitation Act, and 
‘that the plaintiff must prove that the de- 
fendants occupied the land ‘with his leave 
or license. In this case also the case of 
the plaintiff-respondent is that she ‘is the 
owner of the land in question and that 
defendant-appellant No. 1 has been living 
thereon with her leave and license: sea 
paras. 2 and 3 of her plaint, But in the 
‘course of her evidence she had to admit 
that defendant-appellent No. lhas been liy- 
ing on the land in suit sincethe lifetime 
of her parents, i. e, for about 25 or 96 
years, and that she has -never got posses- 
sion of itand never paid land revenu 
thereon. In view of this admission of hers 
I do not think it can be held thas the de- 

(11) 117 Ind. Cas. 591; A I R 1929 Rang. 153; 7 

85, 
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fendants-appellants have been occupying 
the land with her leave and license. It 
is true that in some of the tax tickets the 
names of the sister and brother-in-law of 
the plaintiff-respondent appear alongside 
that of defendant-appellant, but this does 
not in my opinion prove that the plaintiff- 
respondent is the owner ofthe land in suit. 
I donot propose to refer to the evidence of 
the other witnesses in view of the admis- 
sion made by the  plaintiff-respondent 
herself. The result is that I allow this 
appeal, set aside the order of remand 
and dismiss the suit of the’ plaintiff- 
respondent with costs throughout. The 
decree passed by -the Court of first in- 
stance after remand will, as pointed out 
above, have no efféct whatsoever. 


D, Appeal allowed. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 493 of 1927 
. October 11,1933 
Sgapr Lat, O. J., AND ABDUL RASHID, J. 
PUNJAB NATIONAL BANK, Lro., 
LAHORE—PLAINTIFF—APPELLANT 
i versus 
Dr. A. B. ARORA AND oTHEas—DeEFenpDANnts 
deere —RESPONDENTS 
‘raud—Allegatisn of—Burden of proof- Evidence 
Act (I of 1872), s. 92—Mortgage deed— Correspondence 
before the completion of mortgage—Whether admis- 
«sible to contradict, vary or add to the terms—Civil 
Procedure Code (Act V of 1908), O XLI,r. 27— 
Power under, should be exercised very sparingly — 
Contract Act (IX of 1879), s. 128— Liability of surety. 
If a person charges another with fraud or mis- 
representation itis incumbent on him to substan- 
tiate his allegations by making a statement on oath 


and by giving the other party an opportunity of 
cross-examining him. | 

Letters between the parties written several months 
before the completion of the mortgage are inadmis- 
sible in evidence to contradict, vary, or add to the 
terms of the mortgage deed. They only constitute 
ihi Ng: of negotations between the parties, 

e power given toan Appellate Oour 

O. XLI, r. 27, Civil Procedure Gode, must be a 
ed very sparingly and the Appellate Court must 


record its reasons for the admission of additional 
evidence. 


Under s. 198, Oontract Act, the liability of a 
surety. is cc-sxtensive with that of the principal 
denor Af h 

.C.A, from the preliminary decree of the 
Senior Sub-Judge, Ambala, dated Novem- 
ber 29, 1926. a ii 

Messrs. Hargopaland Shambu Lal Puri 
for the Appellant. ae 
° Mr. Jvigopal Sethi, for the Respondents. 

Abdul Rashid, J.— This appeal arises 
out of a suit instituted by the Punjab 
National Bank, Limited, Lahore, against 
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three defendants, namely, Alakh Dhari, 
Pritam Singh and Dr. Arora for the re- 
covery of Rs. 42,862-15-6 due to the plaint- 
iff on the basis of a registered mortgage- 
deed executed by Alakh Dhari and Pritam 
Singh as principal debi d by Dr. Arora 
asa surety. The le 
nate Judge has 
decree in favour of! 
O. XXXIV, r. 4, Civil 
the following terms : 
“|, That if the defendant pays into Court the 
amount so declared due cn or before the said 
May 29,1927, the plaintiff shall deliver up to the 
defendant, or to such person as he appoints, all 
documents in his possession or power relating to 
the mortgaged property, and shall, if so required, 
te-transfer the property to the defendant free from 
the mortgage and from all incumbrances created 
by the plaintiff or any person claiming under him. 
2: That if such payment is not made on or before 
the said May 29, 1927, the mortgaged property or a 
sufficient part thereof be soldand that the proceeds 
of the sale (after defraying thereout the expenses 
of the sale) be paid into Court and applied in 
payment of what is declared due to the plaintiff 
as aforesaid together with subsequent interest and 
subsequent costs, and that the’ balance, if any, be 
paid to defendants Nos. 1, 2and 3. That if the net 
proceeds of the sale are insufficient to pay such 
amount and such subsequent-interest and costs in 
full, the decree will first be made personal against 
defendants Nos. 1 and 2 and the shortage will be 
realized from theother property of defendants Nos. 1 
and 2 and from their persons, first from the person 
of Alakh Dhari and then from the person of 
Pritam Singb, 4. After exhausting their remedies 
against the principal debtors, defendants Nor, | and 
2 the balance, if any, will be reelized from the 
property and person of defendant No. 3, Dr. A.-B. 
Arora, the surety.” : , 
- The plaintiff has come up in appeal 
to this Court and the only point urged on 
his behalf is that the liability of the sure- 
ty being co-extensive with that of the 
principal debtors, the creditor is not hound 
to exhaust all his remedies against the 
principal debtors before proceeding against 









the surety, and that the lower Court has. 


erred in granting immunity to defend- 
ant No. 3 till all remedies against the per- 
son and other property of defendants Nos. 1 
and 2 have been exhausted. Now, the con- 
tract between the parties is embodied in 
the 1egistered mortgage deed, dated Jan- 
uary 30, 1924, printed at p. 21 of the paper 
book. Condition No. 15 of the deed refers 
to the liability of Dr. Arora and runs as 
follows: S 

“Besides the hypothecation of the aforesaid 
mortgaged property, l. Dr. A. B Alora, surety, 
third party, do hereby declare as follows: ‘If the 
mortgaged property be insuficient to satisfy the 
money due to by Lala Alakh Dhari and Sardar 
Pritam Singh to the Bank, it will be competent to 
1ecover the arrears together with interest and costs 
from my (Dr. -A. B. Arora’s) person -and property. 
1, Dr. A, +, Arora, will have no objection therein.” 


d 
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This mortgage deed is signed’ by Dr. 
Arora on every page and the endorse- 
ment of the Registrar. shows that Alakh 
Dhari and Dr. Arora were present at the 
time ‘of the registration and read the con- 
tents of the deed before signing it. In 
Arora, defend- 











(b) “Def Fessed his willingness to 
stand as s condition that his 
liability d arise after all the remedies against 
the property and person ot the principal mortgagees 
(sic) had been exhausted. The draft, as originally 
framed by Lala Dharam Ohand, the Legal Advisor 
of the Bank, did not provide for the above condi- 
tion. Defendant No 3 took exception to it, whereupon 


the Bank agreed to. amend and did amend- the. 


original draft making his liability contingent upon 
the above proviso. After approval of this fresh draft 
the deed was formally drawn up and signatures of 
defendant No. 3 were obtained in his office when 
he was busy, on the assurance that the deed was 
an exact copy of the draft approved by him where- 
upon he signed the deed without reading the same. 
It is now after the suit has been filed that defend- 
ant No. 3 has come to know that the draft was sub- 


sequently changed without his knowledge and that . 


that fact was kept a secret from him, (e) Defend- 
ant No. 3 urges that the remedy against him should 
be postponed till all the property of the principal 
mortgagors has been exhausted as originally con- 
tained in cl. 15 of the approved draft. This addi- 
tion without the knowledge and consent of defend- 
ant No.3 isa fraud upon defendant No, 3 and has 
the effect of releasing him from all liabilities under 
the deed and the suit is liable to be dismissed with 
. costs against him,” ; : aS A a 

Taking into consideration the terms of 
the mortgage deed and the pleadings of 
defendant No. 3 the lower Court framed 
the following issue on the point involved 
in this appeal: . 

3, (a) Did defendant No. 3 agree to stand surety 
on the condition that his liability will be enforced 
only after the hypothecated property and the per- 
gong and other properties of the principal mort- 
gagors, had failed to satisfy the mortgage-debt or 
decree? (b) Ifso, were hissignatures on the mort- 
gage-deéd obtained by fraud or misrepesentation 
tbat this condition waé entered in the deed and is 
he,entitled, for this reason, to repudiate his liability?” 


_ “The burden of this issue was rightly 
- placed on defendant No. 3as he alleged 
that his signatures on the mortgage-deed 
“had been obtained by means of fraud and 
_inisrepresentation. There isnot an iotaof 
evidence on the record whereby ` defend- 
. ant No. 3 may have endeavoured to dis- 
_- Charge the burden that lay heavily on 
him. The manner in which he was defraud- 
ed is particularly within his knowledge 
but in spite of this he has refrained 
from appearing aS a witness in the case. 
Tt has been repeatedly laid down that if 
a person charges another with fraud or 
qmisrepresentation, it. is incumbent,on him 


to substantiate his. allegations by making. 
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a statement cn oath and by giving the 
other party an opportunity of cross-examin- 


ing him. In his pleadings Dr. Arora does. 
not mention even the name of the.person - 


who informed him that the mortgage 


deed was an exact copy of an amended _ 


draft wherein his responsibility as a surety 
had been curteiled by inserting a clause 
to the effect that his liability would arise 
after all the remedies against the property 
and persons of the mortgagors had been 
exhausted. Counsel for the respondent has 


placed his chief reliance on three documents. 


that is, Exs. D-4, D-5 and D-1. Exhibit D-4 
is a copyof a letter dated August 7, 
1923, addressed by Alakh Dhari to the 
Manager of the Punjab National Bank. 
In this letter Alakh Dhari takes objection 
to three of the conditions embodied in the 
draft of the deed supplied te him, and 
urges that it should be explicity stated in 
the jmortgage-deed that the position of 


Dr, Arora is that ofa surety and that- 


his person and property are only liable 
only if the Bank is unable to realise its 


debt from the mortgaged property and. 


other property and persons of the mort- 
gagors. Exhibit D-5 is the reply sent by 
the Manager of the Punjab National Bank 
to Ex. D-4. In this letter the Manager 
agrees to the suggestion of Alakh Dhari 


in respect of the liability of Dr. Arora as - 


a surety. It has been contended that these 
two letters constitute a completed contract 
between the parties and fully support the 
allegations of Dr. Arora. It is, however, 
impoitant to remember that these: letters 
were written in August, 1923, while the 


mortgage-deed was executed on January 3], . 


1924. These letters therefore merély con- 
stitute evidence of the negotiations that 
were proceeding between the parties some 
six months before the completion of the mort- 
gage-deed. Exhibit D.-1 is a draft of the 
mortgage-deed which was shown to Dr. Arora 
by Mr. Dharam Chand, the legal ‘adviser 
ofthe Bank. There is a note by the legal 
adviser at the end of the draft addressed 
to the Secretary saying that Dr. Arora in- 
sists that his liability should come after the 
whole property. of the. mortgagors. and 
the remedies against them have been ex- 
hausted. He therefore sent the draft of 
the Manager asking him to go carefully 
through it and to pay special attention to 
els. 10, 11 and 15 and tomake any changes 
if he considered them necessary. The npte 
to the Secretary is not. of much assistance 


to Dr. Arora as this merely shows that on, 


January 25, 1924, he was-insisting that coji- 
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dition No. 15 should be altered in such a 
manner as to curtail his liability in the 
manner indicated in the note of the legal 


adviser. The mortgage was completed on- 


January 31, 1924, and was registered on 
February 1. Condition No. 15 of the mort- 
gage-deed is identical with condition No.15 
of Ex.D-1. No evidence has been tendered 
to show whether Dr. Arora’s request was 
acceded to by the Bank. In fact in view 
of the terms of the mortgage-deed it seems 
clear that the Bank was not prepared to 
advance any loan to the respondents unless 
Dr. Arora took full responsibility (for the 
re-payment of the loan. The contract bet- 
ween the parties having been embodied in 
the mortgage-deed, Ex. P-1, no evidence 
.can be tendered for the purpose of contra- 
dicting, varying, adding to or subtracting 
from its terms under s. 92, Evidence Act. 
Under proviso (1) to s. 92 Dr. Arora was 
entitled to prove any fact which would 
have the effect of invalidating the mort- 
gage-deed such as fraud, misrepresenta- 
tion or mistake in law or fact. No fraud, 
misrepresentation or mistake in fact orlaw 
having been established in this case, 
Exs. D-4, D-5 and D-1 are inadmissible in 
evidence. At the conclusion of his argu- 
ments the Counsel for the respondents re- 
quested the Oourt to exercise its powers 
under O. XLI, r. 27, Civil Procedure ‘Vode 
and to allow Dr. Arora to Le produced as 
a witness in the case. The appellant's 
Counsel objected to the production of ad- 
ditional evidence in appeal and pointed 
out that Dr. Arora was represented by 
Counsel in the trial Court and that on 
November 26, 1926, he closed his case after 
definitely stating that he did not wish to 
produce any evidence. The power given 
to an Appellate Court under O. XLI, r. 27, 
must be exercised very sparingly and the 
Appellate Court must record its reasons 
for the . admission of additional evidence. 
In the present case no valid reason has 
been advanced as to why this indulgence 
should be shown to respondent No. 1 at 
this late stage. 

For the foregoing reasons I am of the 
opinion that the mortgage-deed Ex, P-] 
represents the final and theonly contract 
between the parties and that full effect 
must be given to its terms. Under s. 128, 
Contract Act, the liability of a surety is 
co-extensive with that of the principal 
debjor and -the lower Court therefore erred 
in adding a proviso toits decree that the 
liability of Dr. Arora will come into force 


only after all the remedies against the- 
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principal debtors have been availed of by 
the decree-holder. I would, therefore, delete 
para. 4 of the decree sheet of the lower 
Court ‘and alter para. 3 as follows: 

“That if the net proceeds of the sale are insuffi- 
cient to pay such amount d such subsequent 
interest and cost in full, ee will be made 
personal against defenda 2and 3 andthe 
shortage will be realis 
of the defendants and f 


The result is that d acc 
peal of the plaintiff to the extent 
above with costs against respondent No, 1. 

Shadi Lal, C. J.—I concur. f 

D. Appeal partly accepted. 













PESHAWAR JUDICIAL COMMIS- 
l SIONER'S COURT 
Civil Revision Petition No. 192 of 1933. 
; November 11, 1933 
MIDDLETON, J. C. 
BHAG CHAND—PREITIONER 
: versus rae 
Musammat REBUNNISSA AND ANoTHER— 
OProsITE PARTIES. : 
Execution sale—Sale of property subject to mört- 
gage—Commission to auctioneer to be paid only on the 
bid and not on the mortgage amount — Revision. 
against order granting commission on both—Coin- 
petency of—Civil Procedure Code (Act V of 1903), 
s. 115. ° 
Where a valuable right in property had . already 
passed to the auction-purchaser prior to the sale by 
virtue of the mortgage and it was only the addi- 
tional right valued at Rs. 120 which passed to him 
by virtue of the sale, the actual right sold being, 
only the equity of redemption, the commission to be 
paid t the Ovurt auctioneer is only on the sum of 
Rs. 180 and not also on the mortgage charge, An 
order allowing commission on the total amount and 
Re. 180 can be set aside in revision. 


Mr. Wazir Chand, for the Petitioner. 

Mr. Mahomed Shafi,for the Official Auc: 
tioneer. ` 

Order.—This revision concerns the amount 
of commission awarded toa Court auction- 
eer as fees for conducting a sale under the 
orders of a Court in execution proceedings. 
The charges leviable on the amount realiz- 
ed in such a Court sale are 5 per cent. in all, 
3 per cent. being payable: to the auctioneer: 
and 2 per cent. to Government. In this 
particular case the property which sold had 
previously been mortgaged to the decree- 
holder and in the proclamation of sale and: 
in the auctioneer’s notice, it was recorded’ 
that the property would be sold subject to 
this mortgage charge, or in other words, 
that the actual right which was being sold 
was the equity of redemption. The decree- 
holder was the successful bidder at- the 
saleand the sale has-been confirmed. He 


1934 - 
-actually bid Rs. 180 and his prior charge 


upon the property amounted to Rs. 1,317. 3 it 


= 
“4 


The auctioneer was allowed to draw his com- 
mission upon the total sum of Rs. 1,497. 
The decree-holder and auction-purchaser 
comes up in revision claiming that the 
auctioneer is only to his commis- 
sion upon 

Counse, 







Fuctioneer-respondent 
t lies as his client is 
merely a®arty to a contract withthe Gov- 
ernment and that his fee has not been 
fixed by any judicial process. The same 
preliminary objection was raised ina similar 
Revision No. 427 of 1929, in this Court 
and-was overruled by the learned Ad- 
ditional Judicial Commissioner. The facts 
were similar. The point in dispute is not 
the ratée of commission allowed to the auc- 
tioneer,' but the sum upon which it should 
be charged under. Rules and Orders, Vol. I, 
p. 23. The determination of what right 
was sold, i.e., of the subject-matter of 
the. sale; was. a judicial act in the execution 
proceedings affecting the amount realizable 
by Government and incidentally the amount 
payable tothe auctioneer. The objectionis 
without.- weight. 
objection is that the Secretary of State 
should be madea party as Government is 
affected. ‘by the determination of the point 
in issue. This appears to me to be merely 
frivolousfand need not be further consider- 
ed. Upon the merits Counsel for respondent 
freely admitsthat it was only the equity 
of redemption which was sold and that if 
a third party had bought this right, the 
commission could only be on the sum paid 
by him, 1. e on Rs; 180. He, however, 
-urges that because the auction purchaser 
was also the mortgagee the whole property 
passed tohim by reason of the sale. The 
argumentis transparently unsound. A valu- 
able right in property had already passed 
to the auction-purchaser prior to the sale 
by virtue of the mortgage and it was only 
the additional right valued at Rs.- 180 
which passed to him by virtue of the sale. 
I accept the petition and direct that the 
5 per cent. be charged upon the sum of 
Rs. 160, the auctioneer being given the 
normal charge of three-fifths out of this. In 
the peculiar circumstances of the case the 
parties will bear their own costsin revision. 
N. Petition accepted. 
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A 4197 
*"% LAHORE HIGH COURT 





. Second Civil Appeal No. 787 of 1933 
i >x December 6, 1933 
"I Bmw, J, 

OHANDU anv 

— APPELLANTS J5 
VETSUS = 
MAST RAM 4ND OTHERS —PLAINTIFF AND 
DEFENDANTS RESPONDENTS 

Limitation Act (IX of 1908, s, 12- Application 
for copies not by appellants in person—Whether days 
of obtaining copies can be allowed—Appeal in timè 
from the date when judgment was ready— Date not 
communicated—Whether period begins fromthe date 
of communication. 

An application forthe copies need not be made 
by the appellants in person. Rudra Pratab Singh v. 
Raghuraj Gir (|), Ram Kishen v. Kushaj Bai (2) and 
Amir-ud-Din Sahib v Pyari Bai {3), referred to. 

Where deducting the days 
appeal was within time, even from the date on which 
the judgment was ready but the date, ho vever, 
was not communicated fo the parties and the 
record showed that the order was not communi- 
cated tothe appellants (through their Counsel), till 
a later date: 


Held, that the period of limitation must be reckon- 
ed from the latter date in the circumstances, Lalli 
v. Sen Ditta (4), referred to. a ae 

S.O. A. from the decree of the District 
Jadge, Hoshiarpur, dated December 

32. PA i : | 


Mr. H. C. Kumar, for the Appellants. 

Mr, Ishwar Das, for the Respondents. 

Judgment.—This is an appeal from 
an order of the District Judge, Hoshiar- 
pur, dismissing an appeal as time-barred. 
The ‘learned District Judge has disallowed 
the days spent in. obtaining the copies of 
the judgment and the decree onthe 
ground that the application for the copies 
was not made by the appellants in person, 
But this was not essential under the law : 
cf. Rudra Pratab Singh v. Raghuraj Gir (1), 
Ram Kishun v. Kushaj Bai (2) and Amin- 
ud-din Sahib v. Pyari Bai (3). The learned 
Counsel for the respondents conceded this, 
but urged thatthe appellants were neglig- 
ent in depositing the fee late. There ig 
nothing to show this, for the affidavit 
shows that a sum of Rs. 10 was deposited 
when the Copying Department required this, 
Nosuch ground was, moreover, taken, before 


ANOTHER — DEFENDANT ai 


for tbecopies the ` 


the learned District Judge. Deducting the . 


days for the copies:the appeal was within 
time, even from April 29, 1932, on which the 
judgment was ready. The date, however, 
was not apparently communicated to the 


(1) 23 Ind, Oas. 209: A IR 1914 Oudh 244, ` e 

(2) 29 A 264; A W.N 1907, 67; 4 ALJ 152. ` i 

13) 58 Ind. Oas. 73; A I R1920 - Mad.-159; 43 M 
633; 1LL W. 370;33 M L J 310; (1920). M-W.-N 
246. ah ae ge es i 


= 
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> SF Be, 
parties and the record shows that the order- 
the. appellanis;: 


was uot communicated to 
(through their Counsel), till May, 10, 1933. 
So the period of ‘fimitatign, “must, be 
sreckoned from the latter date‘ in thé cir- 
cumstances : cf.. Lalli v. Sen Ditta \4), and 
reckoning from that date the appeal was 
certainly within time. 

I accept the appeal and retting aside the 
order of the learned District Judge, remand 
the case for re-decision on merits. Stamp 
on appeal tobe refunded. Costs to follow 


tinal decision. 
D. Appeal accepted. 


(4) 51 Ind. Oas, 239; A IR1919 Lah. 102; 27P R 
1919. 74 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S, COURT. . 
Oriminal Revision Petition No, 32 of 1934 
January 17, 1934 
Saap-op-pin, A. J.C, 
Nawab DHERU GUL— PETITIONER 
versus 
EMPEROR— Opposites Party 
Reformatory Schools Act (VIII of 1897), se 8 (1)- 
—Action under, when can be taken—Conviction and 
sentence of accused—Necessity of, before action — 
Appeal—No order of conviction—Appeal does not 


lie. 
Before any steps can be taken under the Re- 


formatory Schools Act under s. 8 (1), conviction and 
sentence should have been recorded, allowing the 
accused an opportunity of appealing. An appeal 
does not lie where there is no order of convic- 


tion, 
Mr. Mohd. Aurangzeb Khan, for the Peti- 
`tioner. 


Kazi Mir Ahmad Khan,. K. S. for the 
Crown. j 
, Judgment.—Nawab, whose age on the 
-record was noted as 12—14 but was sub- 
sequently. found by the Doctor to be 
12 years, was tried by the Additional 
District Magistrate, Kohat, under s. 324, 
Indian Penal Code. After finding him 
guilty, the learned Magistrate, without ‘re- 
cording conviction, considered that the 
accused was a fit person to be an inmate 
of a Reformatory School and, therefore, 
submitted the proceedings to the District 
Magistrate, under s. 9, Reformatory Schools 
Act. The learned District Magistrate 
though: he noticed the irregularity (which 
is’ certainly more than an irregularity, in- 
asmuch as he remarked that the convic- 
tion should have been recorded before the 


re Penn oii on PARA i 
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Aci epuld be taken) yet he considered it 
immaterial and proceeded to take steps 
to send the accused to the Borstal In- 
stitute for five years. Upon this an appeal 
was~presented on behagé of Nawab to this 
Court. By my-<pr 
the 3rd instant, Ih 
not competent for 4 
(1) that there was nö convicti 
and (2) that the offence chaM%ed being 
under s. 324, 
maximum sentence for which is three years, 
appeal could not lie direct to this Court. 
As, however, the action of the Magistrate 
without recording conviction appeared to 
me tobe illegal and the further proceed- 
ings under the Reformatory Schools Act 
-were incompetent, I took up the matter 
on the revision side. The learned Govern- 
ment Advocate has appeared to-day and 
has frankly admitted that before any 
steps could be taken under the Refor- 







viction and “sentence should have 
recorded, 
tunity of appealing. Section 8 (1) says: 

“Whenever any youthful offender is sentenced to 
transportation or-imprisoament and is, in the judg- 
ment of the Court by which he is sentenced, a 
proper person to be an inmate of a Reformatory 
School, the Court may, subject to any rules made 
by the Local Government, direct that instead of 
undergoing the sentence he shall be sent to such 
a school and be there detained for a period which 
shall not be less than three:years or more than 
seven years,” 2 ` 


I, therefore, return these proceedings to 
the District Magistrate with the request 
that he should call, upon the Magistrate 
who tried the case or his successor to first 
record a regular conviction and pronounce 
a sentence thereon before proceedings under 
the Reformatory Schools Act can take 
place. ` 


= 


N. Order accordingly. 


recorded - 


allowing the accused an oppor-’ 


Indian Penal Code,. the . 


4 eRe 


is a Doe near 4 

1934 f 
sa aa ah NG EN. E b JANG o 
ee -BOMBAY HIGH COURT a 
~ Criminal ‘Revision Application'No, 406. £ 
peg -of 1983 >. kg 

February 1, 1934 
BEAUMONT, C.J.. AND BARLEB, J. .- 
BASTIAO ANBRADEZ-—Accusmp’. 
3 TZ a a we pan tos - 2 
Sus ees 
ePPOsir® Party ° 
s Act (XVITI:of 19.53, 

@angerous state— Option’ 
ther vests in Chief Officer— 
of- statutes — Possibility of two con- 
structions—Headline, use of. y 

The.wording. of 9.4149, sub s (2), Bombay Municipal 
Boroughs Act, is tapable of the construction that 
the option is to rest with the Chief Officer of deter- - 
miniag whether the houng ought to be takea down, 
secured, or repaired, nd that construction is 
the one most conionanj with the general purpose of 
the section,.and the option does ‘not rest with the 
owner of the property. Consequently, a: notice given 
by the Chief Officer requiring a: person to take down 
the house isa goodnotice: under s, 119. {p-1180, col 1] 

In construing an Actvof the legislature, ths wording 
of whichis ‘open to two possible coustructions, ihe 
Court must look ab what appears to have been the 
real object- of the Act inorder to determine which 
of the two rival; constructions should be adopted, |p. 
1129, col. 2,] ; . 

- Where there'is a doubtas to the interpretation. of 
a section that interpretation which. will give effects 
tothe, object stated in the headline,. should be. 
adopted. | a NET 

. Cr. R. Apln. against a conviction and. sen- 
tence passed by tha Bench. of Magistrates, 
` Sécond Class, Thana Town, confirmed “on 

appéal by, the Sub-Divisional. Magistrate, 

Thana.. mu po a LANG 

“Mro K. N. Dharap, for the Accused. 
` Mt. B.-G. Rao,- Assistant’ Government: 

Pleader, for the Complainant, . =" * 

_ Beaumont, ©. J.—This is an appliéation 

la revision In which the accused compláins 

of his conviction under ‘sa. 123.and 193 of 

the Bombay Municip al Boroughs Act, 1925. 

On January 19, 1933, an application was, 

made to the Municipality of Thana “for 

leave to make alterations and additions in, 
the house belongingo the applicant, The 
application was;made by the morigagee of | 
the house, but nothing, . I: think, turns.on 
any. distinction between the mortgagor and’ 
_ the; mortgagee, and I will treat them both 
-as coming’ within the description of ‘the’ 

‘applicant. On February 8, the applicant © 

was told n3t to begin the repairs until per: 

mission had ‘been’ granted, and on Febru- ' 
- ary.17, the Ohief Officer replied to the appli- 
cation by. saying that the house was in a 
dilapidatéd condition, and ‘that the appli- 
cant should pull “it down, and then ‘apply ` 
for_re-building, and on the same day formal 
nofice was served on the-applicant, purport- 
ing to be under s. 149 of the Act, requiring ' 
,the applicant “to pull down ‘the “house, ` 
149—1432 & 143 
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“Thereafter the applicant did not pull down” 


the house, but completed his alterations and 


repairs. “He has accordingly been pro: 


secuted under ss. 123-and- 193 of the Acts 
I doubt if there*was‘any breach ‘of S 1233. 
which’ only enables the Chief’ Officer té° 
give consent or imposé certain conditions; - 
and hə did not follow the provisions'strictly‘ 
of that section: But if the ‘notice given on’ 
February 17, was a good notice under’ 
s. 149, then I think there-is no doubt that’ 
the applicant was properly convicted under’ 
s: 193.- The'contention of the applicant is 
that the notice requiring him to pull down’ 
the house was not such a notice as thè- 
Chief Officer ‘is. entitled to give under’ 
8.149. Sub-section (1) of that section pro- 
vides that where any building, or anything’ 
affixed’ thereon, is deémed’ by the Chief’ 
Officer to be in aruinousstate'or likely to 
fall or in any other way dangerous‘to any iñ- 
habitant of such building or’ of any neigh-- 
bouring building or to any occupier thereof 
or to passengers, the Chief Officer may cause: 
a fence or hoarding to be placed ‘round it. ' 
Then sub-s. (2); which‘is the’ material one, 
provides that the Chief -Officer shall also 
cause notice'in writing to be ‘givén to the: 
owner or occupier, requiring’ such’ owner’ or’ 
ccupier forthwith to take down, securé; ‘or’ 
repair such building, or thing ‘affixed theré=. 
on, as the case shall require, and’ then the’ 
latter part of the stb-section provides that: 
if such owner or occupier do not’ begin to 
repair, take’down; or secure such building ' 
of thing ‘within three days after ‘the ‘service ’ 
of such notice, and ‘complete’ such: work | 
with due diligence, the Chief Officer’ shall” 
cause all ur so much of such building’ or“ 
thing as he shall think necessary to ‘be’ 
taken down, repaired’ or secured. Now the 
contention of the applicant’is that the only ` 
notice which" the’ Chief Officer can givé 
under that sub-séction isa notice requiring ' 
the owner or occupier’ of ihe house to ‘take’ 
down, securé, or ‘repair the ‘building’ or: 
thing affixed thereon; leaving- it .to the 
Owner or occupier to determine’ which of ' 


‘those three alternatives of taking down, ` 


securing, or repairing; he will adopt.* On ` 
the othér hand, the contention of the 

Municipality is that the Chief Officer: may,’ 
serve “a notice requiring’ the owner or 

occupier either to take down, or to securé, ` 
or to repair such building, that is, to do any ` 
one of those things ås the Chief Officer shall 

think’ fit; the option being, on that’ con-«- 
struction, in the Chief Officer to detérmine” 
which alternative is the proper oné. The - 


_ phraseology. of thé sub-séction~is; I” think, : 
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open to either construction, because the 
words,.as the case shall require, which, if 
they applied only to the alternatives of 
taking down, securing, or repairing, would 
be conclusive in favour of the construction 
argued for by the Municipality, cannot be 
regarded as so conclusive, because they 
may be read as applying to the alternatives 
of giving the notice in respect of the build- 
ing or the thing affixed thereon. It may 
be said in favour of the applicant’s construc- 
tion that the latter part of the section pro- 
vides for his beginning to repair, take down, 
-or secure within a specified time, and does 
not in terms provide for his beginning only 
such one of those things as the notice may 
have required him to do. However, in 
construing an Act of the legislature, the 
wording of which is open to two possible 
constructions, the Court must look at what 
appears to have been the real object of the 
Act in orderto determine which of the two 
rival constructions should be adopted. It 
is clear here that the object of s. 149, is to 
enable the Chief Officer to deal with a 
dangerous structure. That, I think, is 
the overriding purpose of the section, and if 
all he can do is to require the owner to 
take down, secure, or repair a dangerous 
structure, as the owner may think fit, it 
seems to me that the powers of the Chief 
Officer are seriously-limited. It seems to 
me that the paramount object of the section 
being to enable the Chief. Officer to pro- 
tect the ocqupiers of: a house and the public 
against the peril of the house falling down, 
we ought not to construe the section so as 
to curtail those powers unnecessarily, In 
my opinion the wording of sub-s. (2) is 
capable of the construction that the option 
is to rest with the Chief Officer of delermin- 
ing whether the house ought to be taken 
down, secured, or repaired, and that 
construction is the one most consonant with 
the general purpose of the section. I think, 
therefore, that the notice given by the Chief 
Officer requiring the applicant to take 
down the house is a good notice under 
s. 149. That being so, the conviction under 
s. 193 must be upheld. We, therefore, set 
aside the conviction and sentence under 
s. 123, and the fine imposed under that 
section, if paid, will be refunded. We con- 
a ; the conviction and sentence under 
s. 193. 

Barlee, J.—Section 149 falls within the 
portion of Chap. IX, ofthe Act which is head- 
ed “powers for promotion of public health, 


safety and convenience,” and, therefore, ` 
when there'is a doubt as to the interpreta- 
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tion, it seemsto me clear that we must 
adopt that interpretation which will give 
effect tothe object stated in the headline. 
To do so, we must agree with the learned 
Assistant Government Pleader that ihe 
choice of deciding whether a building shall 
be taken down; secured, or repaired, must 
not with the 








cannot intérpret the 
of the property holder, 
the interests of the general publi 


N. Order accordingly.. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 408'of 1931 
' June 6, 1933 5 
MITTAR AND HENDERSON, JJ. 
SAROJ RANJAN SINHA AND OTHERS 
— APPELLANTS 
versus 
JOY DURGA DASSI-—ReEsPonDENT 

Civil Procedure Code (Act V of 1908), O. XXE, 
r. 58—Decreein favour of judgment-debtor against 
decree-holder— Attachment — Execution by decree- 
holder, if stayed—Set off. 

Where the judgment-debtor has obtained a decree 
against the decree-holder, an attachment order in 
favour of the judgment-debtor does not have the 
efiect of staying the execution permanently. The 
decree-holder is 
applying for execution of his money decree after 
allowing a set off of the judgment-debtor'’s decree 
against him. Adhar Chandra Das v. Lal Mohun 
Das (1) and Chanbasappa Nagappa v. Halibasappa 
(2), relied on. h ' i 

©. A. from original order of the Sub- 
Judge, Nadia, dated July 9, 1931.. 

Messrs. Bejoy Kumar Bhattacharjee and 
Santimoy Mazumdar, for the Appellants. 

Messrs. Rupendra Kumar Mitter and 
Jijan Behari Mitter, for the Respondent. 

Mitter, J.—This is an appeal from an 
order of the Subordinate Judge of Nadia 
dated July 9, 1931, made in the course 
of execution of a decree. It is necessary 
to state a few factsin order to determine 
the soundness or otherwise of the conten- 


not thereby. prevented from ` 


tions raised on behalf of the judgment- - 


debtors who are appellants before us. It 
appears that the decree-holder in the 
present execution case Joy Durga Dassi, 
obtained a decree against the appellants 
for a sum of Rs. 6,093 odd. It further 
appears that the judgment-debtors Saroj 
Ranjan Sinha and others obtained against 
the decree-holder Joy Durga Dassi a decree 
for a certain sum of money. Joy Durga 
put her decree intoexecution on November 
15, 1929. In that execution case she calcu- 
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a judgment-debtors. but she failed 
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lated the amount which was _due to’ her 
and allowed a set-off and the -total ‘sum 
- after allowing the set-off due to her came 
to about Rs. 6,156. odd. Then Joy Durga 
instituted a title suit against the present 
in all 
Oourts including the Privy Council and 
the costs ajwartled agaiast her in favour 
of k > appellants have been 
Bo Oc! ts, 326 in the first Couri, 
04 inthe Second Court, that is in 
igh Court, and £238 are the costs 
awarded against her by the Judicial 
Committee af the Privy Council, 
On November®Q9, 1929, the present ap- 







F 


pellants applied tor transmission of the 
order of His Majesty in Council to the 
lower. Court under- the provisions of 


O. XLV, r. 15, Civil Procedure Code. After 
the said order was transmitted it was 
open to Joy Durga to take the plea of 
set-off. On December 10, 1929, Joy Durga 
. made an application for set-off of costs 
due to the judgment-debtors which came 
to about Rs. 4,442, On December 11, 1929; 
“the Court executing the decree of Joy 
. Durga, “that is the Subordinate “J udge of 
. Nadia received a ‘notice of attachment 
before judgmant of the decree which Joy 
Durga the decree-holder had: obtained 
against the present appellants. _ That order 
was made in Suit No, 167 of 1929. On 
January 15, 1930, the same Court received 
“another” notice of attachment before 
judgment in respect of another suit which 
is said.to be numbered 65 of 1930. An 
` objection was filed on behalf of the ap: 
pellants that as the decree ‘sought to be 
executed by Joy Durga formed the subject 
matter -of the present execution proceed- 
ings the property was directed to be 
attached and notice of attachment had 
been received by the Court of the Sub- 
ordinate Judgè that had the effect of 
- arresting the execution of the decree of 
the present decree-holder respondent, namely 
Joy Durga Dassi. This is the objection 
which was takèn before this Court ál- 
though it was. not taken precisely in the 
present form before the executing Court. 
- The precise objection which was _ taken 


before that Court is to be found in para, 


8 of the petition of objection on behalf of 
judgment-debtors filed on February . 15, 
1930, where the objection ran in these 
~ terms: . E i 

“These judgment-dobtors have got the decreein 
Money Suit No. 167 of 1929 of your -Honour's Court 
and the decree in Money Suit:No. 65 of the First 


Munsif’s Court at Krishnagar passed - in favour-of - 


the decree-holder -put -under attachment before 
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the circumstances there cannot 
be any set off” a 


‘It. appears therefore clear that the 
objection, which is now taken before -us 
is that ‘the éffect of the attachment he-: 
fore judgment brought about at the. 
instance of the present appellants was to 
arrest. or ‘stay the execution of the 
decree ‘of the present décree-holders. against, 
the judgment-debtors. This argument 
which has been addressed to us will be. 
dealt with later on. [ft will be sufficient 
to state here that the objection which was 
taken did not prevail with the Subordinate 
Judge who remarked on this part of the 
case as follows: : y 

“In this case we find that ássoon as the decree- 
holder filed an application for set off, the judgment- 
debtors brought suits and got -the .decree’ of the 
decree-holder attached before judgment, thus 
making it impossible for her to realize her own 
dues while keeping: their ‘liabilities unpaid.” sy 

The Subordinate Judge .. accordingly. 
allowed the prayer of, the: decree-holder. 
and allowed also the decree of the judg- 
ment-debtors to be. set-off as. against the 
decree’ of the decree-holders, and execution 
was directed. to be taken in respect of 
the balance. Against this order the present 
appeal has been brovight and the main 
contention which has been advanced before 
us is, as has already. been indicated, that. 
the execution of the decree cannot proceed 
against the appellant in view of the two 
requests made before the different Courts 
for attachment before ; judgment” of .the 
decree now sought to be executed: “This 
argument is based on. the provisions of 
O. XXI, r. 53, Civil Procedure’ Code. It 
is argued that where the decree sought 
to be attached was passed by another 
Court then by the issue to “such other | 
Court of a notice by the Court which 
passed the. decree sought to be executed, 
Tequésting such other Court to stay the 
execution of -its decree unless and until 
the holder of the decree sought to þe 
executed. or his judgment-debtor applies 
to the Court receiving sach notice .to 
execute its own decree. - It is- said, . that 
notwithstanding the use.of the-words ‘or 
his judgment-debtor’ in cl (ii): after:the 
words. ‘executed’ the effect cof the attach- 
ment isto stay the execution ‘permanently. 


‘This view is opposed tó the ‘Clear “provisions 


of the statute. On the other; hand it. is to 
be. noticed “that the - introduction- of the 
words: ‘or his judgment-debtor’ in‘O: X XI, 


‘x. 53- (b) (iù, after the words ‘to be execut- 


ed’. in the Code of 1908 gives a legislative © 


recognition to what has been understood 
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ed;.so.far back as in the year 1897, when 


Sir Francis Maclean, C.J.,,observed with: 
reference to the corresponding provisions- 


of s. 273 of the Code of 1882 as follows: 
“The judgment-creditor, still had an interest in 
the decres which he-had obtained, and the attachment 
order, did not prevent him from. presenting the 
decree--with a view to execution, Such a step 
would not. be adverse to the rights of his own 
judgment-creditor, as it would: be for the interest 
of, both, that if possible, the fruits of the decree, 
should be obtained’ by execution.” g 
The introduction, of the’ words ‘ or his 
judgment-debtor” in the Civil Procedure 
Code, 1882, really recognizes this rule of 
law which was staled. correctly by Sir 
Francis Maclean.in the case of Adhar 
Chandra Das v.. Lal Mohan Das (1) to the: 
decision of which reference has just been 
made. The learned. Advocate for appellants, 
Mr. Bhattacharjya, has argued with great 
force that if the-view is. taken it defeats 
the object- which it was intended to 
secure by this. provision of the statute. 
We have to administer the law as we 
find it,’ and. the express .words.of O. KAT, 
r. 53; asthey now stand “after. amendment 
leave no.room - for: doubt. that -it :is open 
to both judgment-debtors and. decree- 
holder in the present case to execute- the 
decree which. is the subject: matter of 
execution. That this is the correct- view 
of. law also been recognised bya recent 
decision of the Bombay High Court in the 
case of ChanbasappaN agappa v Halibasappa 
(2) where. Sir. Norman Macleod, O. J., 
observed with reference to the matter 
‘before. him. as follows: 
“Under subur, (3). the-holder 
sought.to be executed by the attachment of another 
decree of the nature specified in subr. (1) shall 
be deemed to be the representative of the holder 
ofthe: attached decree and- to be entitled to execute 


such attached decree. in any manver lawful -for the 
holder, thereof.” 


Again he says: 

“The stay does not prevent either ihe holder 
of the decree sought to be executed or the judgment- 
debtor-from -seeking to execute the original decree 
and -that being: the, case, time. must be taken as 
running against them.” 

-In another passage the. learned Chief 
Justice also made the following remarks 
which may be usefully quoted: 

“From another point of view this must be -the 
“hecessary result’ of the proceedings under Ọ. XXI, 
r: 53-(1) (b). Otherwise the proceedings between 
the original decres-holder and his judgment-creditor 
might continne over an unlimited space of-time- to 
the great disadvantage of the original judgment- 
-debtdr who might be faced with proceedings in 
execution many years after the decree has been 

(1124 0, 778; 1,0 W.N 676. - af 

(2)-80 Ind. Cas. 239; ATR 1924 Bom, 383;. 
* 485; 26 Bom. LR Blt, 7 o a 


# 
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to be law, so far às this Court’is concern-: 


.of the- décree 


: 49-40 


“passed without any interinediate. steps being. taken 


in aid of execution.” | 

The view expressed in Adhar Chandra 
Das v. Lal Mohan Das (1) and Chanbasappa 
Negappa v. Halibasappa (2) seems to bein 
consonance wilh commonsense and we 
are therefore unable to accept this con- 
tention of the appellant which must be 


overruled. The next ground ta that 
there can be no set-off as there een 
no application for execution of. the ree 


by the judgment-debtors appellants and: 
that there is only an application to this 
Court under: the provisions of O. XLV,, I. 
15, Civil Procedure Code, for transmission 
of: the decree-of His Majesty in Council 
and it is- said ‘that as the appellants are 
entitled not only to the cost of the Privy 
Council but’ also to the costs of the two 
Courts below, there ought to be proper 
application fcr execution before O. XXI, 
r. 18 of the Code can be called into play. 
Tt is to be noticed, however, that this objec- 
tion was not taken in the Court of first’ 
instance and we do not think that we 
should allow it to be raised at this stage. 
his contention therefore fails. The re- 
sult is that this appeal fails and mutt 
be dismissed with costs. The hearing fee. 
is assessed at two gold mohur's. : 
Henderson, J.— I.agree that this appeal 
must be dismissed; li has an ‘air of ur- 
reality about it and it must have been — 
brought. for some- ulterior purpose. The 
order which the appellants seek to- cet 
aside- is. an order to their advantage and 
I cannot see that they have got any 
grievance. 7 





N. ‘© Appeal dismissed, 

BOMBAY HIGH COURT . > 
Criminal Revision Application No. 430 
of 1933 rhe 


February 13, 1934: 
b Brausioat, O. J. AND BARLEE, J. 4 
JAFEAR CASSUM MOOSA—ApPPLIOanT. 
i ` versus i 


EMPEROR— Ovros:ts PARTY 

Criminal Procedure-Code (Act V of 1898), ss, 342, 
205, 4 (1) ()—Magistrate dispensing with personal 
attendance of accused—Questioning of. accused, rf 
necessary—Pleader—Constituted attorney, if can 
appear for the accused, Me a 5 3 

Section :42, Criminal Procedure Code, must. be 
read subject to the. provisions of- s. 203: Where a 
Magistrate in exercise of his power under s. 203 
dispenses -with the personal; attendance of the accus- 
ed and permits him to appear: by his Pleader, the 
Magistrate is not bound to.question the accused 
personally, Emperor v- Dorabshah Bomanji (1) and 
Maung Po.Nyein y. Haka. Singh (2), relied on, [p 
1133, col. 1.) i 


1934. 


The words ‘any other pêrs6n' in the definition of 
‘Pleader ‘in s.4 (1) (r), Criminal Procedure Code, ‘are 
nob"restricted in their meaning, and-aré not limited 
to a person authorized by-law to appear in a” parti- 
cular Court. <A. constituted ‘attorney is. hence 
authorized to.appéar forthe accused Ine Bajirao 
Abaji (3), followed. = ee 4 

‘Cr. R. Appla. against'aconviction'and: 


sentence passed by the Presidency Magis- 
trate, g-a Court, Bombay. 4 
MU. N. Walavalkar, for the Arcused- 
Petithner. ee i 
Mr. S. G. Velinker (with him Messrs.’ Craw- 
ford, Bayley -d'Co.)- for the'Complainant. 
“Mr. P.B. Shingne, Government ‘Pleader, 
for ‘the Crown; 7 i 
Beaumont, C.J.—This is a revision appli- 
cation in which the accused’ takes two pure- 
ly technical points against his conviction, 
He ‘was convicted: ‘of ‘an offence under 
8,471, of the City. of Bombay Municipal 
Ast, 1888, and sentenced to'a ‘fine-of Rs. 50, 
Tt appears fromthe reéord that one Dawood, 
Karamalli appeared as the constituted: 
attorney ofthe accused and was allowed ‘to 
appear -for“him in Court, that permission 
being given under s. 205 of the Criminal 
Procedure Code. The first “point ‘taken ‘is 
that.the Magistrate ought to have ‘insisted 
on the accused appearing in person in order 
that “he'might be questioned under s. 342, 
of the Code, but, in-my opinion, where the 
Magistrate exercises the ‘power given to him 
by s.-205, of dispensing with ‘the personal 
attendance of the accused and permits him 
to appear by his pleader, the Magistrate is- 
not bound to question the accused personally, 
Section 342 must be read ‘subject to the 
provisions of.3.205. That has been held: 
by this Court in Emperor v. Dorabshah 
Bomanji (1) and by the Rangoon High Court: 
in Maung Po Nyein v. Haka Singh (2). 
Then the sécdnd point taken is this’: It 


is said thai the constituted attorney in this-. 


case was not the accused's ‘ pleader,’ who 
is the agent referred to in s. 205. Now the’ 
agent in question was admittedly not a 
pleader or a qualified lawyer of any kind ; 
he was an estate agent, and it is certainly 
startling to me to be told that the presiding 
Judge in a criminal case may allow any- 


body he chooses, though not a qualified . 


pleader or other person having a right of 
audience before the Court, or any legal 
qualification, to appear for an -accused 
person. However, we have to consider the 
definition af‘ pleader’ in-s. 4 (1) (r) of the 
Code, which is in these*terms:— _ 
(1) -93 Ind. Oas. 232; 28 Bom. LR 10?;27-Or, LJ 
440; 50 B250; A I R 1926 Bom. 218, 
(2) 99 Ind.’Oas. 1026; 4 R 506; 28 Or. L J-226; 1A Į 
R 1927 Rang. T3. tt : | 
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_ “* Pleader,’ used-with reference to any proceeding 
la any Court, means-a'pleader or a mukhtar'authoriz- 
ed under. any law for the: time ‘being ‘in force to 
Practise in such Court, and*includes (1) an Advocate, 
a Vakil and an-Attorney ofa High Court so authorized, 
and (2) any other person’ appointed ‘with’ the permis- 
sion 6f the~Court to act‘in sucks proceeding." 

It has been held “by-this Court in the 
case, to which I have referred, of Emperor. 
v. Dorabshah- Bomanji (1), and also ‘by -an-: 
ovher Bench of this-Court-in In re Bajirao 
Abajz.(3), that the words “anyother përson” 
occurring in the definition are not restricted 
in their meaning ‘and are. not. ‘limited. 
to-a- person -authorized:by'law to.appear in 
aparticular Court. - Whether 'T-should‘have 
arrived ‘at that conclusion niysélf, it is not. 
necessary to consider: because we are bound 
by the -decisions of this-.Court -to-which 1I 
havereferred. We must, therefore, hold‘that 
the agent in this case was properly authoriz- 
ed to appear for the accused. `- Drag 
“ That-being so, we dismiss the ‘applica- 
tion. : i ToS Sg > 


` Barlee, J:—T agree. Speaking for myself 
even apart from authority, I. would ‘hold 
that the words, ‘any other person -appdirit- 
ed withthe ‘permission of the ‚Court. to act 
in ‘such ‘proceeding” are not to “be read 
ejusdem generis ‘with the previous words, 
and do not refer to Advocates, pleaders, . 
or mukhtars authorized under any'law to 
practise. If the legislature meant that 
“any. other “person” must’ be a person 
authorized to’practise, the following words; 
“with the permission:of the Court” are 
both unnecessary and ‘inappropriate since 
no. permission is required ‘for‘any person 
to ‘practise who-is authorized by'law to do 
so. It séems‘tome'that this portion of the 
définition has beet enacted for the sake . 
of conveniencé soasto enable poor pérsons 
in ‘inaccessible parts’of the country to 
obtain ‘assistance in their’cases when 
pleaders are not available. It is- rather 
curious, however, that‘this provision should 
be ‘used ‘in a city like Bombsiy. | However 
it applies everywhere and ‘the Court ‘was 
justified in allowing the “constituted 
attorney of the accused in this case to 
appear on his behalf. 

I have mèthing toadd about the other 
point which arises in the case. ; 

Neo see Application dismissed. 

(3) 107 Ind. Cas. 53; 29 Bom. LR 1587; AIR 
1928 Bom. 33; 29 -Cr. L J 226; 8 AI Or,-R 403, k 


i 
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` CALCUTTA HIGH.COURT 
Civil Rule No: 904 of 1923 
h August 24, 1933 
COSTELLO AND MALLIK, JJ. 
SAKTI SARAN. SINHA ANDOTHERS— 
PETITIONERS 

: an versus 

RADHA RAMAN MONDAL AND OTAERS— 
OppcsITE PARTIES 

‘Bengal Tenancy Act (VIII of 1885), ss: £6-J, 
185—Application for recovery of balance of land- 
lord’s transfer-fee—Limitation— Limitation Act (IX 
of 1908), Sch. I, Art. 181. 

Having regard to the provisicns of s. 185, Bengal 
Tenancy Act, the only possible article of the Limita- 
tion Act which can govern an application to recover 
the balance of the landlord's transfer-fee under s. 26- 
J,.is Art. 18], Limitation Act. 

[Amendment for providing limitation in such cases 


suggested. | 

O. R. from an order of the Munsit, Bir- 
bhum, dated April 29, 1933. 

Messrs. Apurba Charan Mukherjee and 
Gopendra Nath Das, for the Petitioners. 

Messrs. Jyotish Chandra Sarkar ‘and 
Dhirendra Nath Sarkar, for the Opposite 
Parties. 

Judgment:—This Ru'e is directed against 
an order of the Munsif of Sadar Court, 
Suri, dated January 25, 1933. The present 
applicants made an application to have 
that order reviewed by the learned Munsif 
himself but on April 29, 1933, that application 
was rejected. The order complained of 
was made in connection with an applica- 
tion on the part of the present petitioners 
under s. 26-J:, Bengal Tenancy Act. As 
the learned Munsif has put it, the appli- 
cation was assailed by the other side on 
two grounds, first because it was not 
brought within two months of the date of 
service of the notice and secondly, because 
the holding to which the notice referred was 
in fact a Mokarart holding and recorded 
as such in the Cadastral Survey Khatian. 

Tt appears that the holding in question 
consisted of some 114 bighas. Ofthese 114 
bighas, 7 were sold by the opposite parties 
Nos. 3 and 4 to the father of the opposite 
parties Nos. 1 and 2. The transferors pur- 
ported to transfer a holding which was Mo- 
karari. Notice of that transfer was served on 
the first of the several petitioners before us 
Sakti Saran Sinha who is said to bea 
Pleader by profession. That notice was 
given on July 22,1929. A similar notice of 
transfer appears to have been served on the 
reminder of the petitioners before us on 
July 26, 1929. The residue of the holding 
consisting of about 44 bighas was sold by 
the opposite parties Nos. 3 and 4 to the father 


of the opposite parties Nos,1 and 2ona 
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-the transfer was upon the basis th 
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subsequent date and the sale again pur- 
ported to be a sale of a Mokarari holding. 
Notice of this transfer was served on all 
the parties concerned, that is to say the 
present petitioners on February 10, 1932. 
Tt must, therefore, betaken that on Febru- 
ary 10, 1932, the present petitioners were 
aware of the fact that the transf the 
whole of the holding had taken pla ane 

e 


holding was Mokarari. One would have 


thought that in those circumstances if the. 


petitioners thought, as they think now, 
that the holding was not 
therefore, they were entitled to a Selami on 
ihe basis that«the holding was in the 
nature of an occupancy holding they 
would have taken immediate stepsto have 
had the matter properly decided by apply- 
ing unders.26-S for the balance of the 
landlord's transfer-fee. The petitioners, 


however, took no steps until July 16, 1932, . 
which. - 


when they made the application 
ultimately resulted in the order of the 
Munsif which is now challenged. Tne 
learned Munsif having, 28 I have said, point- 
ed out that two points , had been raised 
by those opposing the application 
‘dealt with the matter on the footing of the 
first of those two points and he came to 
the conclusion that although there is no 
specific provision in s. 26-J or indeed in any 
of the sections dealing with the point, 


nevertheless by analogy, of tae provisions . 


contained ins 26-F, sub-s. 
tothe time within which a landlord may 
apply to Court that the holding shall be 
transferred to him, it ought to be held, at 


1 with regard 


any rate by implication, that the limit of 


time within which an application should 
be made under s:26-J isa period of two 
months. 

It appears,. however, on a 
careful examination of all those sections. 
which are numbered 26 and distinguished 
by a letter ofthe alphabet that in none of 
them isthere any provision, certainly no 
express provision or even any implied 
provision, for any such limitation of time 
as the learned Munsif seemsto think. We 
have come to the conclusion that the posi- 
tion is that no limitation was provided in 


the Bengal Tenancy Act as regards limita- 
tion for an application to recover balance: 


of the ijandlord’s transfer-fee. As has now. 
been decided by this Court the right proce- 
dure under s. 26-F is by way of an applica- 
tion and not by way of a suit. That 


being so it would. seem,. having, regard- 


to the provisions of s. 185 of the Act, that 


Mokarari and. . 


close and 


in 
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as the proceedings under s. 26-J are to 
be by way of an application the only pos- 
sible Article of the Limitation Act which 
can be made applicabla is Art. 181. Upon 
that view of the matter we have regretfully 
to come tothe conclusion that the order 
made by the learned Munsif cannot be 


sustained. m-should like to point out that 
it may f be that this question of 
limitation for applications in proceedings 


under `s. 26-J may have been overlooked 
at the time when this section was drafted 
and enacted, because upon the footing that 
Art. 181 applies to proceedings under this 
section it brings it. about that whereas 
under `s, 26-F a landlord has only a total 
period of two months within which to 
exercise his right of pre-emption, under 
8. 26-J he may have almost an indefinite 
time. within which to exercise his right to 
recover balance of landlord's transfer-fee, 
because although by virtue of Art. 18] he 
has to institute the proceedings within a 
period of three years, thosa proceedings may 
very likely be prolonged or adjourned for 
Some reason or other with the result that 
several more months if not years might have 
elapsed before the moment arrives at which 
the money due to the landlord by way of 


: balance of transfer-fee nds its way into 


Court so asto bring into -operation the 
provisions of sub-s. 3, s. 26-J. It would seem 
that if and when there is any further am- 
endment of the Bengal Tenancy Act, this 
point might usefully be taken into con- 
sideration by the legislature. i | 

In the ‘meantime, 
bounden duty to administer the law as it 
stands and although having regard to the 
delay in connection with these proceedings 


particularly bearing in mind that even . 


after the application for a review of the 
Munsif's-order was rejected, there was a 
further delay of some two and a half 
months before the matter’ was brought to 


this Court, nevertheless, we think this is a: 


-case where we ougat to exercise the dis- 
cretion given to us by s. 115, Civil Pro- 
cedure Code and to treat the order of the 
_Munsif asan order which in effact touched 
upon a matter of jurisdiction, This Rule 
“must:accordingly be made absolute and 
we direct the learned Munsif to hoar the 
application upon its merits, he not having 
gone into the second point which he himself 
stated “as ‘being one of the points taken 


in opposition to the application before him.. 

Having regard. toall-the cireumstances:of the. 

@ase we make noorder as to costs of this Rule. - 
EE Rule made absolute, :* 


N. Bees 


EMPEROR V. JALAL DHONDIBHAI 


however, it is our. 
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BOMBAY HIGH COURT 5 
Criminal Reference No. 127 of 1933 ` - 
February 13, 1934” at 
Bzavmont, O. J. AND BARLER, J. KA 
EMPEROR—Prosgoouror 


versus a 


JALAL DHONDIBHAI— COMPLAINANT 

Criminal Procedure Code (Act V of 1898), s. 29-B, 
Whether permissive—J: uveniles, trial of—Special 
Magistrate—Reformatory Schools Act (VII of 1897), 
s. 9 


Section 29-B, Criminal Procedure Code is in its 
terms, clearly permissive, When a juvenile under the 
age of fifteen years is brought before a'Magistrate other 
than one of those specially referred:to in s. 29-B, 
the Magistrate can, if he chooses, either under 
8. 9 of the Reformatory Schools Act, 1897, or under 
s. 319 of the Oriminal Procedure Oode, refer the 
matter to the District Magistrate with a view to the 
case being tried by a Special Magistrate under 
s. 29-B; and the -District Magistrate of his 
own volition can direct any such case to be tried 
by a Magistrate having special powers. But if 
is adopted, then the 
case under the 


neither of those courses 
trial Magistrate can deal with the 
regular provisions ofthe Code. If the case is one 
which he is empowered to try under the second 
schedule to the Code, he can try it and pass 
any sentence authorized by law. Section 29-B 
enables one of the Special Magistrates, there 
referred to, to deal with many cases which, apart 
from that section, could only be tried by a Court 
of Session. But the section does not invalidate a 
trial which would be valid apart from the section, 
Emperor v. Natvarlal-Nagindas (1), relied on. 


O. R. made by the District Magistrate 
of Ahmednagar. . 

Mr. P. B.&Shingne,” Government Pleader, 
for the Crown. an 

Mr. P. V. Nijsure, for the Complain- 
ant, 4 : Koi : 


“ Beaumont, C. J.—This is a reference 
made by the District Magistrate of Ahmed- 
nagar. The accused were tried by the 
Magistrate, Second Class, Kopargaon, for 
an offence of mischief and they were 
convicted under s. 427 of the Indian Penal 
Code. Accused Nos. 1 and 2 were sentenced 
to pay a fine of Rs. 75 each, while accused 
No.3 was released under s. 562 of the 
Criminal Procedure Code. On appeal to the 
Sub-Divisional: Magistrate he quashed the 
proceedings on the ground that as one of 
the appellants, accused No. 3 was a juvenile 
under fifteen years of age, the trial Magis- 
trate had no jurisdiction to try him, having 
regard to the provisions of s. 29-B of the 
Criminal Procedure Code. The learned 
District Magistrate is of opinion ‘that the 5 
view of the Sub-Divisional Magistrate is 

wrong, and that the trial was not illegal 
andhe hasreferred the matter tous for 
orders. The view of the District Magistrate 


‘is in accordance with Emperor v. Natvarlal 
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Naginlal (1) andis, in my opinion, clearly 
right. Section 29- B of the Criminal Proce- 
dure Code provides-that any cffence, other 
than one punishable with death or transpor- 
tation ‘for life, committed by any: person who 
at the date when he ‘appears oris brought 
before the Court _ is under theage of fifteen 
years; may. be tried . by a ‘District ` Magis- 
‘trate ora Chief Presidency Magistrate, or 
by any Magistrate specially empowered 
by the Local Government to exercise the 
powers conferred ‘by s. 8, sub-s. (1) of the 
‘Reformatory Schools Act, 1897. That 
section.is in terms clearly permissive. 
When a juvenile under the age of fifteen 
years is brought before a Magistrate other 
‘than oneof those specially referred to 
in-s. 29-B, the.learned Magistrate can, if -he 
‘chooses, either under s. “9 0f the Reforma- 
tory Schools Act, 1897, or under s. 349 of 
the Criminal Procedure Code, refer the 
matter to the District Magistrate with a 
view tothe case being triedby a Special 
‘Magistrate-under s. 29-B; and the District 
Magistrate of his.own ‘volition can direct 
any such case to be tried-by a -Magistrate 
having special powers. But if neither of 
‘those courses is adopted, then it appears 
to-methat the trial Magistrate can deal 
withthe case under the regular provisions 
of the Code. If the case isone which he is 
empowered to-try under the ‘second 
schedule tothe Code as was:this case, -he 
cantry it, and -pass any sentence authorized 
by law. "Section 29-B enables one of the 
Special Magistrates there freferred to to 
deal with many cases which apart from 
that section could only betried by a Court 
of Session. But the section does not -in my 
opinion invalidate atrial which would be 
valid apartfrom the section. We must 
therefore accept the reference of the learned 
District Magistrate, set aside -the order of 
the Sub-Divisional Magistrate and refer 
the appeal back to him for disposal accord- 
ing tolaw. 
‘Barlee, J.—I agree. 


Order set eae 
ay 131 Ind. Cas. 476; 33 Bom. U R 312; A I R 


1931 Bom 192; 32 Or. L J 722; Ind. Rul (1931) 
Bom, 300; (1931) Or. Oas 342. 
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-CALCUTTA HIGH COURT . 
Civil Appeals Nos. 1140’and 2551 to 2906 
1931 Bets 
February 24, 1933. .: 7 -#9 
MaLLIK AND. JACK,- JJ awe it 
TARAKESWAR RAY AND OTHERS— 54 
—APPELLANTS ` - Lt 


VETSUS 
SREEJUKTA SARAJU BAD DEBT- 
RESPONDENT 

-Bengal Tenancy Act (VIIL of 1835), s- 158-A— 
Apes under—Whether should come through the 
entire body of landlords—Estate ‘under Court of 
Wards —Release of part— Application by owner under 
s. 153-A granted on condition that .the part released 
should remain under the management of thé Manager 
of the -Court of Wards—Requisition .by Manager 
against tenants for certificate for entire estate— 
Certificate filed by:certificite officer—Order granting 
applisation of owner and certificate— Whether ultra 
vires. 

Where there are more than one landlord ‘with 
joint collection, an application under s. 158-A, Bengal 
Tenancy Act before it can be legitimately ‘granted, 
must come from the entire body of landlords, the 
reason being that a certificate cannot -be issued in 
respect of the share of rent of one co sharer landlord 
only, “when the collection is joint. : . 

The Court of Wards was in possession of the entire 
sixieen annas when the four annas share of. one of the 
owners was released, Owner of the four annas,share fil- 
ed an application under s. 158-A, Bengal Tenancy Act, 
to realiza her share of the rent by certificate procedure 
and this application was granted on certain 


b) 


conditions that - were imposed, they “being ‘that the ~ 


certificate procedure would apply to,her share ag 
long as the ‘remaining twelve annas share of the 
estate would remain under the Court of Wards and 
as long as her four anna share would be -managed by 
the Manager of the remaining twelve anna share 
under the Court of Wards. ‘hereafter the Manager 
under the- Court of Wards sent requisitions for 
certificates against the plaintiffs for the whole 
sixteen annas .rent due from them.and certificates 
were duly filed by the certificate officer. It was 
contended that the application under s, 158-A and-the 
order granting it, as also these certificates were ulira 
vires and without jurisdiction: 

Held, that although strictly speaking, there was an 
application under s. 158-A, coming from one-of the 
co-sharer landlords only, in effect when the applica- 
tion was actually granted, there was such an applica- 
tion.from the entire body of landlords, that there was 
no necessity of making any formal application under: 
s 153 Aand that, the order granting the „application 
and certificates was not ultra vires . 

Held,-further, the procedure that would be, 
applicable to the twelveanna ‘share under the Court’ 
of Wards would be the procedure as laid down in. 
the Public Demands Recovery Act, 1913, and under 
s 158-A, sub-s. 7, Bengal Tenancy Act, the same: 
procedure would be applicable to four annas share. of 
zhe rent. 

Messrs. Brojolal Chakrabarty, Nagendra‘ 
Nath Basu and Kshetra -Mohan Chatterjee; 
for the Appellants. 

Messrs. S. M. Bose, A.K. Roy, Nasim Ali. 
Prafulla.Chandra Chakrabur tty and Kiran: 
Mohon Sircar, for the Respondent.. ` 

Mallik, J.—All these appeals ‘were 
‘with the consent of the parties, heard 
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together, the points that were involved being 
common -to ali-of them. They -arose out 
‘of suits “brought by a number of tenants 
of,the Bhowal ‘Raj for a declaration that 
certain :certificaies issued against -them 
were without ‘jurisdiction .and -fcr “an 
injunction to restrain the defendants from 
faking. any steps in execution of those 
certificaigé: What happened in the cases 
was thi The Courtof Wards was in 
possession of the entire sixteen annas of this 
estate till August 15,1919, when the four 
annas :share of- one of the owners, defen- 
dant No. 4, Srimati Ananda Kumari Devi, 
was released with the-result that-the Court 
of ‘Wards remained in possession .of the 
twelve annas .share only while the four 
annas share of defendant No. :4 .came into 
her possession. In 1920 Ananda -Kumari 


, filed,an-application under s. 158-A, Bengal 


Tenancy Act, to realize her share-of the 
rent by certificate procedure and this appli- 
cation was granted on.certain conditions, 
the -conditions that were imposed being: 
that the.certificate procedure would -apply. 
to-Ananda Kumari’s share as long as the- 
remaining twelve annas share.of the -estate, 
would ‘remain under-the Court of Wards: 
and as Jong as the four annas share of, 
defendant- No. 4 would be managed by the: 
Manager of the remaining twelve annas 
share under the Court of Wards.’ There- 
after the Manager under the -Court of 
Wards sent requisitions for certificates 
against the plaintiffs for the whole-sixteen 
anna rent due from them and -certificates 
were duly filed by the certificate .officer. 
The suits which have given rise to the 
present appeals were filed for a declaration 
that these certificates were ultra vires and 
without jurisdiction. The defence was 
that there was nothing wrong in the 
certificates. This defence found. favour 
with the Courts below and ihe Courts below: 
dismissed the plaintiffs’ suits. The plaintiffs: 
have:come up to this Court in second appea). 

The chief point in controversy before us 
has-been the competency or otherwise,of the. 
certificates. On behalf of the appellants’ 
it was said that the application by Ananda 
Kumari under s. 158-A and the- order 
granting ib were ultra vires, the .contention 
being that Ananda Kumari was only a co- 
sharer landlord -withcut any separate 
collection and, therefore, was not entitled to 
apply under s. 15x-A. According to 
learned Advocate for the appellants, where 
there are more than--one landlord. with: 
joint .collection, van application “under 
ga. 158-A, ‘before if can be legitimately.. 
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granted, must, come from the entire liody 
of -landlords. This. contention so far.as-it _ 
goes, seems to me-to be sound, ‘having 
regard to.the provisions of +s. 15¢-A,-sub- 
s. 9,;Bengal Tenancy Act, the reason being 
that a certificate cannot be issned in reg- 
pect of the share of rent--of one co.sharer 
landlord only, when the collection is joint. 
But‘in the present case, so far .as the 
twelve anna landlords were concerned, 
there was no necessity of making any 
formal application under s. 158-A as the 
statute had already given them the right 
which such an application could.give them. 
As has been said before, the application of 
Ananda Kumari was granted on the .condi- 
tion “that her .estate should algo ‘be 
managed -by the -Manager of the other. 
twelve anna co-sharers. Therefore although 
strictly speaking, there was. an application 
unders. 15&-A, coming from:-ane of the - co- 
sharer .landlords.only, in effect, when the 
application was actually granted, „there 
was ‘such an application from ithe entire. 
body: of landlords. .Atany rate the objec- 
tion that was raised in the :present case on 
the ground that the -application had been 
actually filed by a co-sharer . landlord only 
whose collection was not separate is ofa 
very technical nature in the circumstances 
of the present case... On behalf, of the 
appellants it :was said that the objection 
was not technical but of a substantial 
nature in view of the-fact that the action of 
the Manager was mala fide and that the 
certificate procedure was adopted only for 
the purpose of unnecessarily harrasing the 
tenants. But there was no allegation of 
mala fide made against the Manager in the 
plaints of the plaintiffs .and the point was 
not canvassed in either of the two Courts 
below. The main point raised on behalf of 
the appellants must therefore, in my. 
opinion; fail, ` , 
Thère wereone ortwo other small points 
taken before us. It was.said that asthe 


Manager was acting in his capacity... 
as a Manager under the Court- 
of Wards in respeet of the twelve“ 


anna shareand as a -private Manager in’ 
respect of Ananda Kumari's four anna. 
share, the iwo claims, one in ‘respect of- 
ta clive anna share and another in respect of ` 
four anna share were distinct and therefore ` 
could not be joined together for the! 
purpose of certificate procedure. I do not: 
think that there is much substance in ¢hig- 
contention. The procedure that .would be : 
applicable to the twelve anna share under: 
the Court of Wards-would:be.the procedure 
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as laid down in the Public” Demands 
Recovery Act, 1913, and under s. 158-A, sub- 
s. 7, Bengal Tenancy Act, the same 
procedure would be applicable to Ananda 
Kumari’s four annas share of the rent. 
Lastly, it was contended that even if the 
certificates are held to have been competent, 
no proper discretion had :been exercised 
by the authorities before issuing them. 
Whether there had been a proper discretion 
or not isa question of fact and that being 
so, itcannot be allowed to be raised here 
in second appeal for the first time, no 
definite issue baving been raised in the 
Courts below as to whether the certificates 
were bad on the ground that no proper 
discretion -had been exercised before 
issuing them. The cases appear to have 
been fought outin the Courts below on one 
ground only, viz., whether the application 
of Ananda Kumari Debi under s. 198-A and 
the order granting the application were 
ultra vires and without jurisdiction. All 
the contentions raised before uson behalf of 
the appellants must, therefore, fail, and all 
the appeals must accordingly be dismissed 
with costs to the respondents represented by 
the Manager under the Courts of Wards, 
hearing fee being assessed at Rs. 56 for all 
the appeals. 

Jack, J.—I agree. . 

D. : Appeals dismissed, 





_ OUDH CHIEF COURT 
First Civil Appeal No. 64 of 1932 
September 12, 1933 
SMITH AND ÅLSOPP, JJ. 
Musammat SHAHAR BANO BEGAM — 

DEFEN OANT —APPELLANT 

versus | 

Ke. RAJ BAHADUR SINGH AND 0TAEBS— 
PLANTIFFS AND DaFenvANTS— 
RESPONDENFS. 

Court Fees Act (VII of 1870), s.7 (v) tb)— 
Mortgage of property in excess of mortgagor's share 
—Suit by real owners for possession and declaration 
—Principal relief one for possession—Court-fees on 
this relief only, sificiency of. 

lf the principal relief claimed isone for posses- 
sion and the relief for declaration is merely 
ancillary to it, it is enough to pay the court-fee 
on the relief for possession. On the other hand, if 
the principal relief is for declaration and the 
plaintiffs right to. possession depends upon hia 
being entitled’ to the declaration, then the relief for 
possession must be regarded as- a 


to ‘the’ amount at which the relief sought is valued 
in the plaint or the memorandum of appeal. Deo 
Raj v. Kunj Bihart (1), relied on. 


Plaintifis sued for possession of property and also’ 
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consequential” 
relief And the court-fee would be payable according, 
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for declaration, claiming that the mortgagor who 
had no ownership in it had mortgaged the same and 
the mortgagee after getting a mortgage decree, bad 
become an ostensible owner of it : 
Held, that the principal relief 
plaintiffs must be regarded as the relief for posses- 
gion, and thatthe reliefs for declaration were mere- 
ly ancillary, That being co the court-fees need be 
paid only on the relief for possession. : 
A. against the decree of the 


Sub-J udge, Sitapur, dated y 30, 
1932. 

Mr. Kaliquezcamman, for the Appel- 
lant. f né 4 

Mr. H. D` Chandra, for tha Respon- 
dents. 


‘Judgment.—In’ connexion wish the ap- 
peal a question of a court-fees arises. The 
facts briefly are that one Munnu Singh, on 
September 10; 1919, executed a mortgage 
in favour of Musammat Shahar Bano 
Begam, defendant No. 1. The mortgage 
amongst other properties, purported to re- 
late to a six annas share in mauza 
Jilaipur, an eight annas proprietary and 
four annas mortgagee share in matza 
Mohamdapur, andatwo annas share in 
mauza Bargawan. The abovethree villages 
are the only ones to whichthe present suit 
relates, Musammat Shahar Bano Begam 
afterwards brought a suit on the basis of her 
mortgage, and obtained a decree for sale, 
and in execution herself purchased the 
whole of the mortgaged properties. The 
plaintiffs, who are members of the same 
family, as Munnu Singh, have brought 
the ‘present suit against  Musammat 
Shahar Bano Begam, defendant No. 1, 
and Kunwar Ganga Singh, defendant 
No, 2, (he is the son of Munnu Singh), 
for a declaration that Munna Singh was 
not entitled to mortgage more than a two 
annas shares in mauza Mohamdapur, 
(i. e.a one anna six pies proprietary share 
and six pies mortgagee share) and 


claimed by the © 


a7 


a nine pies share in mauza Jilaipur; | 


and that defendant No. 1 get by_ her 
purchase nothing more than the above 
shares, and that the plaintiffs are there- 
fore owners of the remaining property in 
those two villages, namely, a fourteen 
annas share in mauze’ Mohamdapur, and 
a five annas three pies sharein mauza 
Jilaipur. A declaration was also asked 
for that the plaintiffs are owners of certain 
specific portion of mauza Bargawan and 
that defendant No. lhas acquired rights 
in respect only of 20 bighas 9 biswas and 
22 biswansis in that village. A decree for 
possession was also asked for in respect of 


a seven annas proprietary share and a” 
three and a half annas mortgagee share” 
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« mauza dJildipur. Jt was also asked 
sab if defendant No. 1 be found to 
e in ‘possession of atwo annas share 
« mauza Bargawan the plaintiffs be 
«at in -possession of the portions claim- 
iby them. Mesne profits were also asked 
X. i 

The plaintiffs’ contention was that Munnu 
singh- was enjgtled .only to a one-eighth 
lhare in the @vhole ofthe family- property. 
yn that basis his share in the ‘six anmas 
n Jilaipur would come to nine pies, 
nd his share in Mohamdapur would come 
«© one and a half annasin the proprietary 
ight, and six. pies in the mortgagee 
ight. As has been said already, he 
vurported to mortgage eight annas of 
Xe proprietary right in mauza Mobamda- 
aur so that if the plaintiffs’ contentions 
are correct, he mortgaged six and a half 
annas in excess out of those proprietary 
ights, and not seven aunas as Claimed by 
he plaintiffs. The learned Subordinate 
Wudge noticed this mistake, but substant- 
ally he decreed the plaintiffs’ claim in 
Kull, thatis to say, he granted them the 
declaratory reliefs asked for, and he also 
rranted them a decree for possession of 
a six annas six pies proprietary 
share anda three annas six ‘piesa mort- 
sgagee share in Mohamdapur, and a five 
annas three pies share in Jilaipur. He 
also granted them a decree for ‘‘confirma- 
tion of their possession“ in respect of the 
Bragawan properties claimed by them. He 
further found them entitled tomesne profits 
the amount of which was left to be 
determined onthe execution side. It ap- 
pears, though it is not quite clearly 
stated in the judgment, that the learn- 


ed Subordinate Judge found that 
the plaintiffs were in possession of 
the properties claimed by them in 


mauza Bargawan, and he accordingly gave 
them a decreefor “confirmation of their 
possession.” 

_ Musammat Shahar Bano Begam has 
appealed. She prays that thejudgment 
and decree ofthe Court below “may be 
modified so far as it relates to mauza 
‘Mohamdapur and mauza Jilaipur.” The 
‘office, making reference to s. 7 (v) (b), 
Court Fees Act, as it now stands reported 
thatthe court-fee should have been cal- 


x 


culated on six times, and noton five times, . 


the Government revenue. There was said 
to bea-deficiency of Rs. 62-8-0 in the 
court-fee. On the matter coming up be- 
fore a Bench of - this Court on January. 


24 last, the-appellant’s Counsel did not. - 
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contest the correctness of the office report 
and was allowed time to make good the . 
deficiency. Tt was made good on Feb- 
ruary 8, last. Afterwards, however, the 
Chief Inspector of Stamps considered this 
appeal, and was of opinion that the - 
declaratory reliefs were the principal 

ones, and that the plaintiffs’ right to 
possession was dependent upon ,their 
being entitled to the declarations 
asked for. The possessory relief be regard- 

ed as a consequential relief and he was of 
opinjon that the valuation for purposes of 
jurisdiction and for purposes of court- 

fee ought to be the same. According 

to his view, a court-fee of Rs. 1,107-8-0 was 

chargeable in respect of the original suit, 

as against the amount of Rs. 370-8-0 that 
was paid, and the amount payable in 

respect of the appeal was Rs. 982-8-0 as 

against the amount of Rs. 293-12-0 that 

was paid. 

On the above questions coming up be- 
fore us in the presence of the Counsel of 
both sides, it was contended that Munnu 
Singh having only a one-eighth share in 
the entire property of the family, waa 
to mortgage more 
than that share to Musammat Shahar 
Bano Begam, and that the other mem- 
bers of the family the persent plaintiffs- 
respondents were entitled to ignore that 
mortgage and the sale which afterwards 
took place. in execution of the decree 
passed on the basis of it in so faras any’ 
property in excess of Munnu Singh's share 
was concerned. Ib wasurged that inthis 
case the principal relief claimed was one 
for possession and the reliefs for declaration 
were in the circumstances set forth above, 
merely ancillary: The court-fees ‘on the 
reliefs for possession it was contended were 
calculable according to's. 7 (v)(b) of the 
Court Fees Act. Reference was made to 
the ruling reported in’ Deoraj v, Kunj 
Bihari (1), The passage principally relied 
upon appears atp. 476* and is as follows:— 

“It seems to us that the principle governing suits 
of this nature is perfectly clear. If the principal 
relief claimed is one for possession and the relief 
for delaration . is merely ancillary to it, in that 
case it is, enough to pay the court-fee on the relief 
for posssssion. On the other hand, ifthe principal 
relief is for declaration and the plaintiff's right to 
possession depénds upon his being entitled to the 
declaration then fhe relief -for possession must 


be regarded as a consequential relief and the court- ` 


feo would be payable according to the atmount ab 


(1) 121 Ind Oas. 420; A I R 1930 Oudh 104;'5 
Ind, Rul. (1930) Oudh 
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which the relief sought is valued in the plaint or. 


the memorandum of appeal.” : 
“In that particular case it was held that 
therelief for possession was undoubtedly 
a consequential relief and that therefore, 
the couri-feé was payable on the value 
of the relief sought, and not merely on 
five times of the Government revenue, The 
Chief Inspector of Stamps has referred to 
that decision in support of the view he 
takes in the present case. As we have 
said, however, it is also relied upon by the 
parties to the present suit in support of 
the way in which they calculated the 
court-fees payable -in respect of the plaint 
and of the appeal. Itis clear that accord- 
ing to the plaintifis’ case Munnu Singh 
mortgaged without any .right property 
much in excess'of his proper share: and 
that the mortgagee; at the sale in execu- 
tion of the deeree obtained on the mortgage 
became the ostensible owner of a good 
deal of property which really ‘belongs 
. tothe plaintifis who were parties neither 
to the mortgage, nor to the subsequent 
proceedings in connexion withit. In these 


circumstances we think that this is a case. 


in which the principal relief claimed by the 
plaintiffs must be regarded -as the relief 
for possession and that the reliefs for 
declaration were merely ancillary. -That 
being so wedo notthink that there is 
any deficiency in the court-fees now in 
respect either of the original suit or the 
appeal. Nothing further requires to be 
demanded from any ofthe parties. 
N. Order accordingly. 


CALCUTTA HIGH COURT 
ivil Appeals Nos. 988 to 990 of 1931 
July 26, 1933. 5 
C.C. Guoss, Ae. O. J. anD 8. K. 
A f Guosz, J. ` 
CHUNDY CHURAN LAW— PLAINTIFF 
i — APPELLANT Hi 


fou 


: versus i 

_ ABBAS ALI BHUYA AND OTHEKS 
$ —RESPONDENTS - 
“Bengal Tenancy Act (VIII of 1£85 as amended 
by Act IV of 1928), s. 179 proviso, s. 67—Proviso, if 
applies to basis created 
executed before 1885—Construction—Stipulation for 
interest and damages—Liabiltty of tenant to pay— 

Applicability of s 61. 

“As 8. 179, Bengal Tenancy Act, has undergone no 
alteration by the-amendment in 1928 and it does 
enot apply to permanent mokarari leases created 
before the Act, the proviso to the section will have 


effect only in cases where leases—although permanent ` 
after the - 


and .mokarari in nature—have been create 
Act came into operation, 


CAUNDY CHURAN LAW V. ABBAS ALI BHUTA 


ajter the Act—Kabuliyata 
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Between 1865 and 1867, certain habuliyats.. pu 
porting to be mourasi mukarari leases wére execu 
ed and the rents reserved were payable “in ‘t 
monthly kisis It was also stipulated that in defaw 
of payment of money in each kist, interest was! 
ron at 2 per -cent. per mensem. .Damages.at tH 
rate of 25 per cent. in addition was to be paid b 
the tenants if suits for recovery of-rent and intere, 
had to be instituted ; > 

Held, that on a construction of the kabuliyar 
interest and damages were payable, Chandi Chara 
Law v. Rohini Kumar Sirkar (1), qe on. TT 
` Held, ,also, that s. 67, did n@ apply -as`tb 
kabulizats were executed long before and the-arrear 
were claimed-for periods also before.the introductie 
of the amending Act, : 

C. A. from appellate decrees of the “Addi 
tional Sub-Judge, Tipperah, dated. Novembe 
19, 1930. eas 

Messrs. Narendra Chandra Bose ani 
Satyendra Nath Mitter, for.the Appellant. -y 

Mr. Amarendra Mohan Mitter, for tht 
Respondents. : 

Judgment.—These are three .appeal: 
béfore us: Appeals Nos.-988, 989 and 990 o: 
1931. These appeals have arisen out o 
three suits. Appeal No, 988 arises out o 
Suit No. 232 of 1929 and: the corresponding 
appeal tothe lower Appellate Court was 
Appeal No. 17 of 1930. -Appeal No. 98! 
arises out of Suit No. 107 of 1929 and th 
corresponding appeal in the lower Appellati 
Court was Appeal No. 24 of 1930. Appea 
No. 990 arises out of Suit “No. 109 of 192! 
and the -corresponding appeal in the lowe 
Appellate Court was Appeal No. 25.0 
1930. aE 

In Appeal No. 988 there is no appearance 
on behalf of the respondents. In Appeal: 
Nos. 989.and 990 some of the respondent: 
are represented by the learned Advocat 
Mr. Amarendra Nohan Mitter. The learnec 
Advocate has pointed out to usthat respon 
dent No. 6, Ansar Ali, died some time agi 
and no substitution having. been -effectec 
onthe record of his legal representative 
within time the appeals so far ashe i 
concerned.abated. He has also pointed -ou 
to us that in the last mentioned suit 
corresponding to Appeals Nos. 989 and 99i 
there was a minor defendant who wai 
defendant No.7 and her name was Sm 
Badarannessa Bibi. It does not appea 
from the record that in any of the Courti 
below was the minor represented by £ 
guardian ad litem and it does not appea 
also what steps have been taken for thi 


_representation of this minor defendant-in 


this Court. So far as ihis minor defendan 
is concerned, the decrees made in the Court. 
below -are nullities and so far-as this Cour 
is:concerned there are no’ proper” appea 
against the defendant Sm. Badaranness; 


934 
mbi, Her rights remain” unaffected. 
ow, as as regards the respondent Ansar 
mi who died and in respect of whom the 
pealis have abated, the learned Advocate 
«s taken this point that the entire Appeals 
“98.989 and 990 are now incompetent, 
"e are unable to agree withthe learned 
dvocate’s contention because the suits are 
r rent and rent was payable jointly and 
‘verally by tha body of the tenants who 
id executed Ge kabuliyats or who were 
spresentatives of the people who had 
ceculed the kabuliyats in favour of the 
ndlord. The position, therefore; is that as 
ygards the respondent Ansar Ali the 
mecrees of the lower Appellate Court will 
and and there will be no order against 
is representatives in this Court; but 
mat does notin any way prevent the appel- 
«it from proceeding with his appeals; as 
gards the remaining respondents and 
btaining judgment against them. We 
‘o not think that the preliminary objection 
as any substance and. we now proceed to 
eal with the question of the merits of these _ 
@hree appeals. | 
In all - these three appeals the suits are 
sased on kabuliyats executed between 1865 
md 1867,%.e., long prior. to the introduc- 
ion of the Bengal Tenancy Act, 1885. The 
ents are claimed for the years 1332 to Hagh 
335 B.S. The ‘leases created by these 
cabuliyats were all mourashi mokarari 
eases. It appears from the kabuliyais 
hat the rentreserved.was payable in ten 
nonthly kists, that is to say, in kists ranging 
yetween, Baisakh and Magh of each: year. 
Kt was also agreed by and between the 
parties to the kabuliyats that in default of 
wayment of the money due on each kist 
interest would:run atthe rate of 2 per cent 
wer month. It was also agreed that 
damages at the rate of 25 per cent over and 
«above the interest payable by the tenants 
‘would have to be paid by the tenants in 
«ase the institution of suits for recovery of 
rent and interest became necessary. Now, 
dhe questions involved in these appeals are 
really, first, question ofthe construction of 
the kabuliyats and, secondly, whether or not 
certain provisions of the Bengal Tenancy 
‘Act have application to the. facts and 
circumstances of the three cases out of 
which these appeals have arisen. The main 
points which have been taken on behalf of 
the tenants are these: It is argued inthe 
first instance’ that interest and damages 
are not payable.together; in other words, 
the contention is. that. the.Jandlord would 
kave to be content either with interest: or 
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with damuges; that is to say, the provisions 


as regards the paymient:of interest aiid’ 


damages are exclusive ofeach other. In the 
second place it has been- contended that 
s. 67, Bengal Tenancy Act, applies and also 
s. 68, Bengal Tenancy Act, applies and that 
the application of-these two sections along 
with the application ofs. 179 as it stands 
now in the Bengal Tenancy Act, would 
have the effect of restricting the plaintiff 
landlord to`a claim for ‘interest on the 
arrears of rent not exceeding 124 per cent 
as provided for by: s. 67, Bengal Tenancy 
Act. In particular, the contention is that 
having regard to the terms of the proviso 
tos. 179 the Jandlord is inecmpetent to 
claim anything more in the way of interest 
than whatisallowed by s. 67, Bengal Ten- 
ancy Act. oon 
As regards the contention that’ both 
interest and damages are not payable and 
that the landlord must be content with one 
or the other, we are of opinion that it is 
negatived by the. decision of this Court in 
Chandi Charan Law v. Rohini Kumar 
Sirkar (1), where the judgment was pro- 
nounced on June 21, 1933, by Mitter and 
Henderson, JJ. The kabuliyat in that case 
was in exactly the same terms as the 
kabuliyats in the present cases and, heving 
regard to the view taken by their Lordships 
and the view taken in the cases which are 
referred toin the judgment of their Lord- 
ships on this point, we are unable to hold 
that the provisions as regards interest and 
damages are exclusive ofeach other and 
that. the landlord must be content with 
one or the other. We think the landlord 
is entitled to interest as wellas damages 
and that interest should be calculated on 
the monthly ‘kisis as provided for by 
the contract between the ‘parties. Ag 
regards the other question, it has to be con- 
sidered from these points of view—first, 
whether ss. 178 and 179 apply to permanent: 
leases created before the Bengal -Tenancy 
Act, . and, secondly, whether 5.179 as it 
stands now with the proviso is applicable to 
the facts and circumstances of: the present 
cases notwithstanding the fact that the’ 
leases in guestion were executed before the 
Bengal Tenancy Act, 1885, came into opera- 
tion. It has been held in along series of 
cases beginning with Aparna Charan v. 
Karam Ali (2) and ‘ending with -Jogesh 
Chandra v. Asuba Khatun (3) that s. 179 as 
‘ (1) 148 Ind. Oas 160; A IR 1934 Oal. 119; 37 O 
W N-1038; 58 O L J 18; 6 R G43 -o - 4 
-(2)4 O -L J. 527; 10 0. W N 527. ye KN 
pa 98 Ind. Oas. 46; AIR _ 1927 Cal, 41;-44 OL J 
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it stood atthe date of the cases referred to 
above was not applicable to permaneni 
mokarari leases created before the Bengal 
Tenancy Act, 1885, came into operation. 
So ` far so good. But now the 
question has been argued that whatever 
might have been the state of the law, 
having regard to the existing provisions 
as embodied in s. 179 of the present Bengal 
Tenancy Act as amended, the proviso must 
have operation even though the permanent 
mokarari leases in question were executed 
before the Bengal Tenancy Act, 1885, came 
into operation. 

On the other hand, Mr. Narendra Chandra 
Bose's contention is that ifthe mains. 179 
has undergone no change notwithstanding 
Act IV (B. C.) 1928, and if it was held that 


“the words of the main section which have 


remained unaltered were not applicable to 
permanent mokarari leases, then the 
proviso to a section which was not applicable 
would not have effect in the circumstances 
of the present cases, and in this connexion, 
our attention has been drawn to a judg- 
ment of this Court delivered by Mukerji, J., 
and reported in Tara Prasanna Roy v. 
Motaherali Mir (4). Mukerji, J., has held 
that, having regard to the language of this 
proviso, it must have operation even in cases 
where the contract between the parties was 
executed before the introduction of the 
Bengal Tenancy Act, 1835. In the. case 
before Mukerji, J., however it was held that 
the circumstances of the case satisfied the 
requirements of s. 179 so far as the status of 
the parties andthe character of the lease 
was concerned. In the case before Mitter 
and Henderson, JJ., likewise there was no 
question as to the applicability of the 
substantive part of s,179, nor as to the, 
period of time at which the cause of action 
arose. In the presentcase the point to be 
considered is, when did the cause of 
action arise? If the cause of action arose 
before the amendment by which the proviso 
was incorporated in s. 179 came into opera- 
tion, the proviso, notwithstanding its 
language, would have no retrospective 
effect in a case in which the main part of 
that section itself would not apply. As the 
main section which has undergone no 
alteration has been held in a series of cases 
to be not applicable to permanent mokarari 
leases created before the Bengal Tenancy 
Act, the proviso would not have any effect 
whatsoever in such cases and the proviso 
would have.effect onlyin cases where leases 


(4) 147 Ind Cas, 217; AIR 1933 Cal. 703; 60 O. 
897; 57 O BU 371; 37 O W N 1036; 6 R O 302. 
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—although permanent and mokarari, 
nature —had been created after the Beng 
Tenancy Act came into operation. If th 
be the correct conclusion on the appl 
ability of s. 179 with the proviso add 
thereto, then it follows that s. 67 would ha 
no operation in the circumstances of t 
preset cas2 where the kabuliyats we 
executed long before and the arrears å 
claimed for periods also before the introdv 
tion of the present Act. N ; 

The result, therefore, is tft the plaint 
landlord will be entitled to recover interé 
on the kists mentioned at the rate stipulat 
by the parties and embodied in b 
kabuliyats. He will also be entitled 
recover damages as provided for in t 
kabuliyats and that judgment must 
entered in his favour accordingly. T. 
plaintiff will not get any costs in the appe 
in which there is no appearance on behalf 
the respondents, but he will be éntitled 
his costs in the other two appeals. 

N. Appeals allowed 


————— 


CALCUTTA HIGH COURT 
Civil Appeal No. 161 of 1933 - 
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NARESH CHANDRA LAHIRI—JUuDGMRI 
DEBTOR— APPELLANT 


` VETSUS ` 

JOGESH CHANDRA MAJUMDAR- 
; DECREE-HOLDER—RESPONDENT . 

Civil Procedure Code (Act V of 1908), 0. XXXVI 
rr. 5 (3);7, O: XXI, r. 54, 89, 90 Conditional or 
for attachment before judgment made «absolui 
Fresh attachment, if necessary—Mode of execut 
attachment before judgment—Sale—Judgment-det 
waiving irregularities—Estoppel. : 

Where a conditional order for attachment bei 
judgment has already been issued, it is, not necese 
to issue or sərve afresh orderof attachment be! 
judgment`after the conditional order has been m 
absolute. Muthiah Chetty v. Palantappa Chetti 
relied on. 

The mode of executing attachment before ju 
ment isthe same as the mode which is provided 
in ths statute for ‘attachment after the deere 
passed. = 

Where it appears that the judgment-debtor wa 
all irregularities in the service of notices and 
proclamation and also irregularities with regar 
adequacy `of price -in respect of the property 8 
he is precluded from raising any question 
irregularity of the service of notice resulting in 
postponement of the sale on the day fixed, 


Appeal from an original order of | 
Sub-Judge, Rangpur, dated March” 
1933. i 

Messrs. Amarendra Nath Bose and Sa 
chandra Sinha, for the Appellant. 


1934 
Metsrs. Gunada Charan Sen, Hemendra 
Chandra Sen, Profulla Kamal Das and 
Phanindra Nath De, for the Respondent. | 
Mitter, J—This is an appeal on be- 
half of the judgment-debtor from the 


‘order of the Subordinate Judge of Rang-- 


pur, dated March 11, 1933, by which he 
refused to set aside the sale held in exe- 
cution of a money decree on August 11, 
1932. In order to understand the conten- 
tion of thgappellant who is aggrieved by 
the order$of the Subordinate Judge re- 
‘fusing to set aside the sale a few facts 
need be stated. It appears that on Sep- 
tember 9, 1932, the judgment-debtor made 
an application for setting aside of a sale 
“in which he alleged several grounds of 
irregularity. Tha petition is to be found 
.at p. 29, part I of thé paper ‘book. It is 
“not nećessary to refer to all the grounds 
. of irregularity alleged. Before us Mr. Bose 
who appears for the appellant has confined 
his argument mainly to one irregularity. 
He hag argued that the saleis bad because 
theré has been no attachment of the prop- 
erties directed to be sold and consequently. 
the sale cannot stand. It appears that 
before the money decree was passed an 
application had been made on behalf of 
the deécree-holder-respondent who was the 
plaintiff in the suit for attaching before 
judgment the property which has now been 
sold. In pursuance of the said applica- 
tion an,order was made to the following ef- 
fect on January 16. 

“In the meantime . the property described in the: 
petition be conditionally attached before judgment.” 

“There: is a subsequent order of March 18, 
` 1931, when the present appellant appeared 
where it: was stated that the suit was 
adjourned to April 2, 1931, for filing com- 
promise: petition as well as to show cause 
why attachment should. not be made before 
‘judgment, if necessary.. On April 2,, the 


. defendant that is the present appellant. 
filed a written statement and prayed for- 


its acceptance-on the allegation ihat no 

compromise having been effected ,it was 
“necessary for him to file his defence. The 
plaintiff objected. His objection was re- 


jected and the defendant was allowed to- 


. file the written -statement. The. matter 
was adjourned to April & 1931. -On 
. April 8, 1931, no cause against the attach- 

ment before judgment was shown and the 
Court directed that in those circumstances 
the attachment should be made absolute. 
Ib appears that the order of attachment 


before judgment which was dated. Jan- 
'uary 19,1931, was drawn up in the man- 
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ner provided for in O. XXI, r. 54, Civil 
Procedure Code, and it was served by beat 
of drum and by the other methods men- 
tioned in that order. It is contended be- 
fore us by the appellant in the first place 
that the conditional order of attachment 
became merged in the final order making 
the attachment absolute which was passed 
on April 8, 1931; and as such it became 
necessary for the Court to issue a fresh 
attachment. In support of this position 
reliance has been placed on the decision 
of their Lordships of the Judicial Commit- 
tee inthe Privy Council case of Muthiah 
Chetti v Palaniappa Chetti (1) and ourat- 
tention has in particular been drawn to 
the passage in their Lordships’ judgment 
which appears at the bottom of p..261* 
and the top of the p. 262*, Their .Lord- 
ships after. referring to the provisions of 
O. XXI, r. 54, observed as follows : 


“In view of the provisions the Board listened 
with ‘some surprise to protracted argument which 
culminated in the proposition that a property was 
in Jaw attached whenever an order for attachment 
was made. The result,if this were so, would be 
that a person holding an order could dispense 
with attachment altogether, as an operation ora 
fact. Their Lordships need not repeat in another 
form these propositions The order is one thing, 
the attachment is another. No property can be 
attached unless first the order for attachment hes 
been issued and- secondly in execution of that order 
the other things prescribed by the rulesin the Code 
have been done.” : i 


There is nothing in this judgment of 
their Lordships of the Judicial Committee 
to show that where a conditional order for 
attachment before judgment ‘has already 
been issued, it is necessary to issue or 
serve a fresh order of attachment before 
judgment after the conditional order had 
been made absolute, as it was done in 
the present case on April 8, 1931. The 
attachment before judgment in this case 
was evidently made in pursuance of the” 
provisions of sub-cl. (3), r. 5, O. XX XIII, 
which enacts that the Court may also in 
the order direct the conditional attachment 
of the whole or any portion of the prop- 
erty so specified, In these circumstances 
we are of opinion that there is nofounda- 
tion for the contention that a fresh notice 
of attachment before judgment should 
issue. Indeed no such provision was-made 
in the Code and it seems to us to be con- 
trary to the common sense that a fresh ap- 
plication for attachment should be -made 


(1) 109 Ind, Cas. 626; A IR 1928 P0139; 55 I 
A 256; 51 M 349; 26 A LJ616: 32 OW N83]; 48 
OLJ: 8L W1;5 OW N 579;55 M LJ 1m; 
30 Bom. L R 1353 (P O). < 
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after the order -of attachment before judg- 
ment ` was’ served. -Jndeed in véry wide 
terms it states among other things this : 
“ “It is ordered that you*are hereby prohibited 
and restrained‘ until further orders of this Oourt 
from transferring or charging the attached.property 
specified in the.schedule. hereunto annexed, by sale; 
gift or otherwiseand that all persons be and they 
ate hereby prohibited frem receiving the same by 
purchase, gift.or otherwise.’ : = 
.. The mode of executing:attachment be~ 
fore: judgment is the. same? as’ the mode 
which is provided for in: the statute for. 
attachment . after the decree is passed ; and 
that ig - distinctly provided for in 
O. XXXVIII, ri Tt of the Code: As. this 
is.immovable ‘property which was attached. 
we: dre: invited. to refer to the’ provisions 
of ‘O..X XI, r. 54, of the Code; which re- 
lates” to: attachment . of immovable-proper- 
ties: Order KAI, r..54 enacts`as. fol- 
lows: > š EF o eae ae 
“Where ‘the property. is. immovable; the. attach- 
ment shall:be made by am order prohibiting the 
judgment-debtor from transferring or charging the 
property in any way, and all persons from taking. 
any benefit from such transferor charge.: . 
Sub-cl. (2) of the rule is as follows :— . 
“The order shall be proclaimed’ at some place on 
or adjacent to: such property by beat “of drum’ 
or. other customary mode, and a- copy- of-the 
order shell be’ ailixed-on a conspicuous part of the 
property and then‘ upon'a conspicvous. part of the” 
Court house, snd also, where the property is land’ 
paying revenue to the: Government, in the office of’ 
the Uollector of the District in which the land- 
is situated.” | a a ey . 
“So “ik is clear, that the-order was 
served exactly in the same. manner as the. 
Code provides for; and no exception can; 
be. taken to it. It is also said to have: 
been, published. by the beat of the drum. 
as ‘it appears from the endorsement, of 
Ex.-A which names the drummer and’ 
other witnesses to the .service. It appears 
further from the séveral petitions which 
begins -at p. 10,, part 2of the paper book 
and whichis dated March 5, 1932, down, 
to.other petition -in the case which carries 
us sometime in August 1932, thatthe plaint- ' 
iff waives all irregularities in.the service 
of notiċes and. of proclamation and also’ 
irregularities with regard to adequacy of 
price, with regard tothe property -sold. 
Thé Subordinate Judge has rightly stated. 
that these petitions clearly indicate that 
even if there was’ any irregularity in the 
service.of ‘notice of the order of attach- 
ment that had been ‘waived ‘by the appli-- 
Gations, which resulted: in some cases in 
the adjournment ofthe date of the sale to. 
some future dates;' As this‘ appears to come. 
under ‘the principal laid down-in sévéral’ 
cases which came up before their Lord- 
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ships of the Judicial Committee beginning, . 
from the case of Giridhari Singh v. Hur- 
deo Narain Singh (2),, and we have had: 
recently occasion to consider some of them,: 
we are of opinion that the jvdgment-debtoi™ 
is precluded from raising any. question of, 
irregularity of the service. of notice: 
resulting in ihe postponement of the” 
sale on the day fixed. The,-Subordinate’ 
Judge has found “further that having res 
gard to the state of the marketthe prop-, 
erty has not fetched a very. ifadequate’ 
price. Having’ regard to all these we ate 
of opinion thatthe Subordinate Judge has: 
come to a correct conclusion in. the case. 
The appealis dismisséd with ‘costs... Thè: 
hearing fee is assessed at three gold mohurs.- 

Henderson, .J.—I agree. ae year a 
N. Appeal dismissed. 

(2) 3-1 A 230; 26 W. R P O 44; 3 Sar. 637; 3 
Suther 294 (P C). f A NA 8 
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: e n VeETSUS A i ior 
SARDA PATHAK AND ortizrs— “7 
A o RESPONDENTS» MG 
~ Civil Trocedure Code (Aect:V- -of- 1903), . 04 
XXXII, rr. 3,4—Appointment: of.. guardian—Prep. 
ference to natural guardian, "if. should be, giren = 
Notice under cl, 4,7. 3, not given—Appcintment, if. 
vitiated. 7 I ae 4 
. Although ‘in appointing a guardian for a minor, 
the natural guardian. should- be given - preference 
under O, XXXII, Civil Procedure Code, or he.should’ 
be given an opportunity to refuse, yet: the Court's 
appointment is not vitiated by appointing another 
person. The correct appointment of` guardian: adr 
litem should not be held to be irregular: by, reason. 
of thé fact that the Couit did not go.through the 
formality of giving notice under cl. (4), r-2, QO. 
XXXII: Notice is) not necessary under O. XXXII. 
r: 4 except on the- person appointed - ie 
Appeal against an. appellate decree of: 
ths Bub Judge, Gaya, dated December L, 
1930. 0 Soc aP ost 
Messrs. K. Husnain: and Sarjoo Prasad,, 

for the Appellant. oe 4 es 
Mr. Rajkishore Prasad, for: the Respond-' 
ents. |. ; . . : ae 
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“Judgment:—The actual point of suba, 
stance which was raised by the réspondents, 
in this’.appéal. was not taken in the Court. 
below in. the form in which it was: put 
forward before me.- ‘The substance of thé: 
point is that-O.. XXXII, r. 3, sub-r. (4) Was, 
not complied ‘with’ inasmuch’ as ‘notice ty . 


1931 
the minor and to the guardian of the minor 
appointed by the Court was not served 
upon those persons. The substance, how- 
ever of the decision of the Court below 
was that the proceedings themselves had 
not been served on a properly constituted 
guardian; in other words, there was no 
guardian representing the minor in the 
former action and who is the plaintiff in 
this actiong, Shortly the facts out of which 
this quest™n arises were these: Sadho Sao 
defendant No.1, had. undertaken to pay a 
sum of Rs. 2/5 to Girdhar Pathak. This 
Rs. 
the mortgagee to pay it on behalf of defend- 
ant No. 3. An action was ultimately 
brought by defendant No. 3 for a declaration 
that the sum of Rs. 275 had not been paid 
by: defendant No. 1 to. Girdhar Pathak. 
This action. succeeded. Defendant No. 1 
then having this decree against him brought 
an action against Girdhari’s representatives 


to claim back the sum which he said he- 
had in fact paid in spite of the decision of- 


of the Court to which I have just referred. 
Now this action by defendant No. 1 was 
decreed ex parte. 
the action was brought against Kamla 
Pathak and his minor brother as persons 
being in possession of the assets of Girdhar 


Pathak. Ib is as a result. of this suit that- 


the action out of which this-appeal arises 
was brought. . The substance of the claim 


was that the -action by defendant No. 1. 


against Kamla Pathak and his minor bro- 
ther was fraudulent. 
in spite of what the Subordinate Judge in 
the Court below has said that there was no 
fraud. I am surprised at the criticism which 
the learned Subordinate Judge as the Judge 
of appeal in this case has uttered against 
the Judge trying the suit in which the 
ex parte decree was obtained. He makes a 
statement which-is difficult to understand. 
He states that: i ; 


' 


“in this case there is singular abuse on the part of 
the Court to decree the suit ex. parte against the minor 
appellant, The order sheet does not show that when 
the guardian ad litem had filed his nominal written 
statement, the Couri ever cared to look into it,” 


What authority the Subordinate Judge 
in the Court of Appeal below has got to 
make a statement of that kind, I fail to un- 
derstand. The Judge who pronounced the 


ex parte decree appears to have decided the’ 
case according to the facts before him and - 


I leave it at that. The point as to fraud 


is important anly in the light of the Full, 


Bench decision of this Court in Nirsan Singh 
149—144 & 145 l 


BADHÖ SABU V, JARDA PATHAR | 


275 was left with defendant No. l as. 


Girdhar had died and- 


Itis clear, however, 
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v. Kishuni Singh (1), that is to say, if the 
point of substance which is taken by the 
respondents in this case succeeds, the ques- 
tion is whether in those circumstances; the 
original action with regard to which this 
case was brought should be tried on its 
merits or not. If there were irregularities 
justifying the setting aside of the decree in 
the original suit that would entitle the 
parties to have their matter litigated on the 
merits. If, however, fraud had been prac- 
tised it disposes of the suit once for all. 
Now what is said here is that there was no 
notice under O. XXXII, r. 3, sub-r. (4). 
What happened shortly was this. “The 
notice of the proceedings was served on 
Kamla Pathak, the major brother. He was 
karta of the family, the natural guardian. 
of the minor brother being his mother. In 
the circumstances it is obvious that the 
only service that could have been made was 
on the brother as the mother was a parda- 
nashinlady.. Kamla Pathak made it known 
to the Court that he was not representing 
his minor brother as guardian. Thereupon 
the Court proceeded under O. XXXII, r. 4, 
and appointed a Pleader guardian. The 
Pleader guardian on his appointment pro- 
ceeded to get instructions from the minor. 
No such instructions were forthcoming. In 
consequence of that and in consequence of 
the fact that Kamla Pathak did not defend 
the suit the dec.ee-as I have indicated al- 
ready was~passed ex parte. Now it has 
been held in the case of Radhakrishna Go- 
pal Lalji v. Lakshmi Narain (2) that al- 
though a mother, the natural guardian, is 
given preference under O. XXXII, yet the 
appointment of another person does not 
render the decree passed in such suit a 
nullity. The question is whether the deci- 
sion carries'the appellant,. who is defendant 
in the action, sufficiently far, because it is 
said that the formal notice should have been 
given under O. XXXII, r. 3, sub-r. (4). 
Now nonotice-is required under O. XXXII, 
r. 3, sub-r. (4). 

But it is suggested that until O. XXXII, 
r. 3 is complied with, O. XXXII, r. 4, cannot 
be relied upon. I put itin that form not 
because that was the argument of the learn- 
ed Advocate but it was the suggestion made 
by the learned Advocate on behalf of the 
appellant. In other words, that as O. XXXII, 


(1) 132 Ind. Oas, 355: A.I R 1981 Pat 20°; 10 
Pat. 516; Ind, Rul. (1931) Pat. 275; 12 PL T 493 


FB). 

( a 71 Ind. Cas. 341; AIR 1923 Pat, 385; 2 Pat. 
273; 1 Pat. L R86; 4: PL 7329; (1933) Pat, 
159, i m 
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r.-4 had been acted upon no question 
arose ‘under sub-r. (4) of r. 2. Now itis 
clear on the authority to which I have re- 
ferred that a guardian ad litem was validly 
appointed and that he had notice of the 
procéedings. No question can arise as re- 
gards that. The only point that can arise 
is whether that correct “appointment of 
guardian ad litem should’ be held to be 
irregular by reason of the fact that the 
Court did not go through the formality of 
giving notice under cl. (4), r; 3. Again 
that ‘argument can only succeed if it could 
be said that the Court was not satisfied un- 
der O. XXXII, r. 4; sub-r. (4) that there 
was no person fit and willing to act as 
guardian. It was suggested although this 
was not the argument of the learned Ad- 
vocate on behalf of the respondents ` that 
the Court could not have been ‘satisfied 
unless a guardian had been appointed un- 
der O. XXXII, r. 3. Notice was issued on 
that person and then they had declared that 
they were unwilling’ to act. In my judg- 
inent, however, that argument cannot be 
supported. It is clear that no notice is ne- 
éessary under O. XXXII, T. 4,-excepting on 
tne person appointed. There is no sug- 
gestion that the. person actually appointed. 
did not receive notice and, therefore, the 
substance of the point comes to this: whe- 
ther as.the Court should have given pre- 
ference to the natural guardian or given an 
‘opportunity to the natural guardian to 
tefuse, the Court's appointment is vitiated 
by not giving that preference or giving that 
opportunity to the natural guardian to re- 
fuse. It seems quite clear that so far.as 
this Court is concerned, the matter is settled 
by Radha Krishna Gopal Lalji v. Lakshmi 
Narayan (2) to which I have already made 
reference. That being so, no other point 
arises. In my judgment, therefore, the 
appeal should be allowed with costs and the 
plaintiff's action dismissed. . 

N. i Appeal allowed. 


. CALCUTTA HIGH COURT 
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Bengal Tenancy Act (VIII ‘of 1885), ss. 103-B, 6— 
Presumption under s. 103-B—Rebuital of, by counter 
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presumption in favour of.tenant—Proof of existence, 
of tenure since 1818—Hvidence of change of rent in 
1818— Rent, if enhancible—Presumption, drawing of, 
from a certain state of facts—Question of fact— 
Civil Procedure Code (Act V of 1908), s. 100. : 
Although there is a presumption in favour of the 
landlord under s. 103-B, Bengal Tenancy Act, arising 
from the entry in the settlement khatian that the 
rent of the tenure was enhancible, it is rebutted by 
evidence adduced raising. a counter-presumption in 
favour of the tenant, from the proof of the existence 
of the tenure from the year 1818. The primary onus 
on the tenant is shifted on to the lagdlord by the: 
evidence before the Court as to the ex@tence of the 
tenure in the year 1816 and by the further evidence. 
showing pre-existence of the same. If the tenure in 
question has been held from the time of the Perma- 
nent Settlement, its rent cannot be enhanced- 
except as provided by s. 6, Bengal Tenancy Act. Ib. 
is thea for the landlord to prove that he was entitled - 
to enhance the rent payable in respect of the tenure 
by the conditions under which the tenure is held. 
From.the mere fact that rent was changed once in 
the year 1818, it cannot be .held that the rent of the 
tenure was enhancible, in the absence of anything 
to indicate’ that the history of the tenure and the 
intention of the parties are such that it would be 
inferred in favour of the landlord that there was no 
intention to fix the rent in perpetuity. Annada, 
Chandra v. Kunja Behari (1), referredto. Nurul 
Haq See (2), distinguished.” [p.1147, 
gol. 2.) - > s 3 vs 
Whether a presumption should be drawn from a 
certain state of facts proved before the ‘Oourt,-is a 
question of fact. 4 à : 
. Messrs. Amarendra: Nath Bose and 
Hemanta Kumar Basu, for the Appel- 
lant. ~~ on : i 
. Mr. Hira, Lal Chakravarty, for the Res-. 
pondent. `. , ki 
_Judgment.—s. A. No. 1756 of 1931.— > 
This “appeal is by a landlord who had 
applied for settlement of fair and equitable 
rent.in respect of a tenure claiming. 
enhancement under s. 7 (2), Bengal Tenancy 
Act. The application of the landlord was 
opposed by the tenant, on the ground that 
rent payable in respect of the tenure was 
not liable to enhancement although ‘the . 
entry in the settlement Record of Rights as 
finally published showed that the rent was. 
liable to enhancement. The Assistant 
Settlement Officer by whom the case was 
heard in the first instance, came to. the 
conclusion cn the materials placed before- 
him by the parties concerned that the 
evidence produced in the case was suffici- 
ent to rebut the presumption of correctness 
attached to the entry in the-finally publish- 
ed khatian, and that the rent payable in- 
respect of the tenure in question was not 
liable to enhancement. The decision of: 
the Assistant Settlement Officer dismissing 
the landlord’s application for enhancement 
of rent was affirmed on appeal by the 
learned Special Judge, 24-Parganas, The: 
landlord has appealed to this Court. a 
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_ The first question- arising for considera- 
tion in the appeal is whether the Courts 
below are right in . presuming in favour of 
the tenant respondent in. this Court that 
the tenure in question -was held from the 
time of the permanent settlement. On the 

- materials placed before the Court, the date 
of the origin of-the tenure could not be 
ascertained. There was no doubt a 
presumptigg: in favour of the landlord under 
8. .103-B, Bêngal Tenancy. Act, arising from 
the entry. in the settlement khatian that 
the rent of the tenure was enhancible; but 
the evidence adduced in the case raised a 

+ counter-presumption in favour of the 
existence of the tenure fromthe year 1813 
(1225 B.:S.). Whether a presumption should 
be drawn from a certain state of facts 
proved before the Court, is a question of 
fact; and both the.Courts have come to the 
conclusion that from the facts proved, the 
inference could be drawn that the tenure 
existed at the time of the permanent settle- 
ment. The primary onus on the tenant was 
shifted on to the landlord by the evidence 
before the Court as to the existence of the 
tenure inthe year 1818 and by the further 
evidence, showing pre-existence of the same: 
see in this connection the case of Annada 
Chandra-v. Kunja Behari (1). If thé tenure 
in question has been’held from the time of 
the permanent settlment, its rent could not 
be enhanced except: ‘as provided bys. 6, 
Bengal Tenancy Act. It was forthe land: 
lord to prove that he was entitled’ to 
enhance the rent payable in, respect of ‘the 
tenure by the conditions under which the 
tenure is held. Ba et 

The Assistant Settlement Officer held 
that nopart of the evidence proved any of 
the conditions laid. down in s. 6, Bengal 
Tenancy Act, and the learned Judge in the 
Court of appeal below has agreed with that 
view of the case. The burden of proof 

. was on the landlord to establish the condi- 
tions, and if the landlord could not establish 
that by the conditions under which the 
tenure was held, he was entitled to enhance 
the rent, his claim for enhancement must 
fail. Inthe case before us, the rent was 
-changed once in . the year 1818, and from 
that fact only we are asked to hold that the 
rent of the tenure was enhancible, the 
conditions under which thetenure was held 
being that rent could be enhanced by the 
landlord. In support of this position 
reliance was placed on behalf ofthe appel- 
lant, on the judgment of this Court in the 


case of Nurul Huq y. Birendra Kishore 


“mMsousia ` 
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(2), in support of the proposition that 
where the original nature of the tenancy is 
not known, the fact that the rent has been 
altered once negatives the hypothesis that 


“the rent has been fixed in perpetuity. 


Mookerjee, J., in this judgment in the 
case mentioned above, dealing with the 
facts proved before the .Court in the case 
before him, stated as follows: — 

“Here the history of the settlement of 1816 has been 
unreveiled in detail; it has been ascertained beyond 
doubt that the rate then taken as the basis was 
adopted as the rate fair and equitable at that time; 
and there. was no intention to fix that rate in 
perpetuity, We hold accordingly that the Special 
Judge was rightin his conclusion that the tenures 
are not held on condition that the rate of rent was 
perpetually fixed at Rs. 3-15-6 in 1846, and that 
fair and equitable rent may accordingly be settled 
now notwithstanding the fact that the rate of rent 
has not been altered since that period.” 


In view of what has been set out above 
itis not possible tosay that in the case 
before us.it must be held that the con- 
dition under which the tenure was held 
was that the rate of rent payable in respect 
of the same was enhancible simply on the 
finding that the rent was changed in the 
years 1818. The basis of the judgment in 
Nurul Hudgs case (2), referred to above, 
was that from the history ofthe settlement 
and from other evidence in the case, it was 
possible to ascertain. beyond doubt- that 
there was no intention to fix the rate of 
rent.in perpetuity. We having nothing 
‘before us in the present case to enable us 
‘to. come to the conclusion that the con- 
‘dition of the tenancy was such that the 
landlord had the right in him to enhance 
rent under the provisions of s. 6, Bengal 
Tenancy Act. There is nothing to indicate 
that the -history- of the tenure ın question 
and the intention of the parties concerned 
were such that it would be inferred in 
favour of the appellant in this Court, that 
there was no intention to’ fix the rent in 
perpetuity notwithstanding the fact that 
the rate of rent has not been altered since 
the year 1818. In our judgment the decisions 
arrived at by the Courts below are correct 
and must ‘be affirmed, and we direct 
accordingly. The appeal is dismissed 
with costs. The hearing fee is. assessed at 
two gold mohurs: 

S. A. No. 1757 of 1931.—This. appeal is 
tobe governed by our judgment in Appeal 
from Appellate Dectee No. 1756 -of 1931. 
This appeal is dismissed, the decision of e 
the Court of appeal below being affirmed, 
(D 12 Ind. Cas-979; A I R 1924 Onl, 198; 48 OL 


o ops 
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There is no order as to costs in this appeal 


as the respondents have not appeared. 
N. DE App'al dismissed. 
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RANGOON HIGH COURT 
First Appeal No. 91 of 1933 
January 9, 1934 
Pace, O. J. AND SEN, J. 
MA KHIN THAN — APPELLANT 
VETSUS 7 
MA AHMA-— RESPONDENT. 

Succession Act (XXXIX of 1925}, ss. 2 (d),.4,5— 
Tests to determine if a person died a Christian— 
Christian woman while Buddhist adopting a girl in 
the keittima form—Woman becoming Christian and 
dying intestate —Adopted girl, if can inherit. 

In considering whether the rules of succession 
laid down inthe Succession Act are to be applied 
in administering the estate, of an alleged Christian, 
the Court must have regard to the outward and 
formal recognition of his seligious belief, and not 
to what may be the real, though undisclosed, con- 
victions of the deceased. To hold otherwise would 
be to direct the Court to do what is-impossible, for 
no one can delve into the inner recesses of another's 
mind. Inorderto determine whether a person died 
a Christian for the purposes of the Succession Act, 
the Court must have regard to the fcrmal protestatio: s 
of his belief rather than:to any private or secret 
religious practice in which he may indulge. Aldul 
ort v. Aga Mahomed’ \5,, referred to. [p. 1149, 
col.. 2. ; 

According to the rules.of succession laid down 
under the Succession Act, an adopted child is not 
an heir entitled upon an intestacy to inherit the 

estate of his deceased adoptive parent, 

-` Where a Christian woman while she was a Bud- 
dhist, adopted a girl as daughter in the keittima 
form with a view that the ‘girl may succeed her 
but the woman subsequently became Christian and 
died as a Christian intestate ; 

Held, that the adopted girl could not inherit to her. 
Kamawati v. Digbijai Singh (6), Abraham v. 
Abraham (7), Gajapatht Radhika v. Sri Gajapathi 
Nilmani (8) and Miter Sen Singh v. Magba Hassan 
Khan (9), referred to, ` 
__F. A. against a decree of the High Court 
of Rangoon, dated June 26, 1933. 

Messrs. W. A. Moore and Tha Kin, for ihe 
Appellant. 

Messrs. Ba Han and Chan Tun Aung, for 
the Respondent. 

Page, C. J.—This case raises an interest- 
ing question relating to the law of succes- 
sion, The appellant is the widow and sole 
heir of one Maung Ngwe Gaing who died 
on September 16, 1932. - Maung Ngwe 
Gaing was the elder brother of the res- 
pondent, and these two persons were res- 
pectively nephew and niece and the heirs 
‘of Mrs. Alice Thorpe, who died on 
August 24, 1931. Now, whether the estate 
of Mrs. Alice Thorpe was administered ac- 
cording to the rules of succession laid down 


jn the Succession Act, or under the Burmese 
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Customary Law, it is common ground 
that the appellant and the respondent as 
her heirs would each be entitled to inherit 
a half share of the estate. In the present 
81it, however, which has been brought by 
the appellant. for administration of the 
estate of Mrs. Alice Thorpe, while the- 
appellant claims a half share of the estate 
from the respondent who is in possession 
thereof as administratrix, thefespondent 
contends that-she is the keittima adopted 
daughter of Mrs. Thorpe, and as such, is 
the sole heir of Mrs. Thorpe and entitled 
to the whole of the estate. 
Three issues fall to be determined in» 
the appeal. (1) Was the respondent the 
keittima. adopted daugh:er of Mrs. Thorpe ? 
(2) Was Mrs. Thorpe at the time of her 
death a Christian? (3) Ii Mrs. Thorpe was 
a Christian would the respondent, as an 
adopted daughter, be her sole heir? The 
learned trial Judge answered the first and 
third questions in the affirmative and the 
second in the negative, and dismissed the 
plaintiff's suit with costs. Now, on ieste 
No, lthere was abundant evidence to sup- 
port the finding of the trial Court. It appears 
that from 1:91 until Mr. Thorpe’s death 
in 1928, Mr. Thorpe and Daw Kyin, who 
afterwards became Mrs. Alice Thorpe,* 
lived together as man and wife, although 
they were not married until August 30, 1906. 
In 1895, after her father’s death and when ehe 
was about three years old, the respondent 
was taken in adoption by Mr. Thorpe and 
Daw Kyin, and thereafter until her 
marriage in 1922 lived with the Thorpes 
and was brought up by them as thcugh she 
was theirown child. ` : 
There was ample evidence adduced at 
the trial, if it was accepted, to justify the 
finding ofthe learned trial Judge that the 
respondent had been adopted by Daw 
Kyin before her conversion to Christianity 
and her marriage to Mr. Thorpe as a keittima - 
daughter, Ma Me Gale v. Ma Sa Yi (1); Ma 
Ywetv. Ma Me (2), Ma Gyi v. Ma Sek (3); 
Aung Ma Khaing v. Mi Ah Bon (4) and I 
agree with Shaw, J., that two documents 
that were admitted in evidence strongly 
corroborated the oral testimony in favour ~ 
of the respondent-on the issue of adoption, 


p® 32 O 919; 4L B R 172; 8 Sar. 743; 32 I A 


(2) 3 Ind. Cas, 797; 36 O 978;5 LB R113:100 L 
J 253; 11 Bom. L R 1193; 3 Bur. LT323; 6 MLT 
302: 14 O W N 11; 19 M L J577; 861 A 192 


(PO) 
(3)'14 Bur, L R133, ae 
(4) 45 Ind. Cas. 737; AI R1918 (L B)100;9 LGR 
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(1) An invitation to the marriage of the 
respondent in 1922 that was sent out by 
Mr. and Mrs, Thorpe, in which they refer 
to “their daughter Ma Ah Ma,” and (2) an 
affidavit sworn by Maung Ngwe -Gaing on 
September 4, 193], in support of the respon- 
dent’s application for letters of administra- 
tion to the estate of Mrs. Thorpe, in which 
Maung Ngwe Gaing swore: 

| “that my sister was adopted as their (è e, Mr. and 
Mrs. Thon daughtar since our father’s death, and 
she is the sole heir to their estate.”. 4 

. Opon a consideration of the evidence 
‘as a whole I .am not disposed to differ 
‘from the conclusion on issue No. 1 at which 
tthe learned: trial Judge arrived. It be- 
comes necessary therefore to consider 
issue No. 2; whether at the time of her death 
Mrs. Thorpe was a Christian or a Buddhist, 
Now, I apprehend that forthe purpose of 
the Succession Act, a Christian ‘is a person 
‘“who-professes any form of the Christian 
religion”; see s. 2 (d). But what is the 
meaning of the word “professes” in this 
connection, In Murray's Dictionary I find 
the term “profess” construed as meaning 
“to acknowledge or formally recogniseas an 
object of faith or belief (a religion, God, 


-Christ or a Saint, etc”) and the following. 


apt illustration, referring to Archbishop 
Laud in 1640, “as if be profess with the 
‘Church of England and have his heart at 
Rome.” (Meal. Hist. Purit. 1733. 2. 383). 
Iam of opinion that in considering whe- 
ther the-rules of succession laid down in the 
Succession Act -are to be applied in ad- 
ministering the estate of an alleged Christian, 
the Court must have regard to the outward 
and formal recognition of his religious be- 
lief, and not to what may be the real, 
though undisclosed convictions of the 
deceased. To hold’ otherwise would be to 
_direct the Court to do what is impossible 
for no one can delve into the inner recesses 
of another's mind and as Bryan, C. J., point- 
ed out many centuries ago. “even the 
Devil himself knoweth not the heart ofa 
man.” f 


In Abdul Razak v. Aga Mahomed (5) 


Lord Macnaghten observed that “no Court 


“tan test or gauge the sincerity of religious. 


belief” and fam firmly of opinion that in 
order to determine whathera person died 
“a Christian for the purposes of the Succes- 
sion Act, the Court must have regard to 
the formal protestations of his , belief 
. rather than to any private or secret religious 
practice in which he may indulge. .In the 
East as in the West- there are many 
if 21 0 686; 211A’ 56; 6 Sar, 389; 4 MLJ131 
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‘and that she has 
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‘‘Naamans”, but, I take it, noone would 
be hold enough to contend, however deep 
might have been his secret faith in the 
God of Israel, that when Naaman deliber- 
ately bowed himself in the house of Rimmon 
he was not “professing hs belief in that 
heathen deity. Now, ın the present case it 
is common ground that from 1891 until 
1928 Mrs. Thorpe lived with Mr. Thorpe 
who was a Chirstian; that in 1902 at the 
age of 32 she was baptized as. a Christian; 
that in 1906 she was married to Mr. Thorpe 


.in the Wesleyan Church at Mandalay: that 


after her baptism and throughout her 
married life she attended Christian places 
of worship; that on the death of her hus- 
band in 1928 in the course of proceedings 


in which she was granted probate 
of her husband’s will; she swore: an 
affidavit in which she formally 


described herself as being a Christian; 
never formally resiled 
from or made a recantation of her pro. 
testations of faith in Christianity. 

In the face of these admitted facts [ 
should have thought that it could not reason- 
ably be contended that Mrs. Thorpe was 
not a Christian, or that her estate did not 


fall to be administered under the Succes. 


sion Act (His Lordship then considered the 
evidence and held that Mrs. Thorpe died 
a Christian for purposes of the Succession 
The judgment then proceeded.) 
Now, upon issue No. 3, it is common ground 
that according to the rules of succession 
laid down under the Succession Act, an 


-adopted child is not an heir entitled upon 


an intestacy to inherit the estate of his 


decéased adoptive parent: see ss.4,5, 238 


25,29, 36, 37 and 48, The learned ‘trial 


Judge however, held that : ne 

“When Daw Kyin became a Christian by baptism 
she already had a child, and that that child al- 
though adopted, had acquired the status ofan own 
child, and that, consequently, as her conversion to 
Christianity did not abrogate the adoption, the 
defendant continued to be such child of hers up to 
the time of her death, and that consequently, if 
the succession to her estate has to be administered 
under the Succession Act, the defendant must be 
considered to be her ‘ownchild with a right to 
succeed as such on intestacy.” | 


But with all respect to the learned Judge | 
soto hold, in my opinion, would be to 


-Jegislate and not to administer the law. 


Can it-reasonably- be contended because 
Mrs. Thorpe while she was a Buddhist 
adopted the respondent as a-daughter with 
a view to inherit, that the respondent's 
right of inheritance as an adopted child is 
indefeasible, and that whatever the religion 


‘might have been. which. her - adoptive 
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parent professed at the time when she died 
intestate. the adopted child is entitled to 
inherit the estate of the deceased as though 
, She were an own child? Surely not. The 
learned trial Judge in the course of his 
‘Judgment conceded that : 
¿ “Even children born of Burmese Buddhists could 
not claim that, when one of their parents became 
converted to Ohristianity, such a parent had no 
testamentary right. They must I take it, suffer the 
‘disability of disinheritance if the parent converted 
to Christianity .chose to avail himself of his testa- 
mentary right, : 
_ “That, adopted child cannot claim a higher right 
that the own children and must, therefore, also 
‘suffer the same disabilities which the own children 
„would suffer upon the conversion of their parent ” 
. Butifthat be so, what becomes of the 
argument that the right of inheritance of 
a child adopted keittima, by a Burmese 
is indefeasible ? As Lord Shaw observ- 
ed in delivering the judgment of 
‘the Judicial Committee of the Privy 
Council in Kamawati v. Digbijai Singh (6), 
„at p..d53* : l j 
“It is only necessary in a few words to allude to 
An argument submitted to the Board by the learned 
-Counsel for the - respondent, the object of which 
-seemed to be to suggest that, even accepting the 
¿view that the deceased was a Christian, still he 
-had by his “acts madé such an indication as the 
“law would respect; to the-effect that his succession 
“was not to be governed’ by the. Succession Act. 
«Their Lordships can -givé no countenance to such 
{a principle. It is unavailing to quote the cases of 
Abraham v. Abraham (7) atid’ Gajapatht Radhika v. 
Sri Gajapathi Nilmani (8). Theésé cases preceded 
‘the: Suecession Act and cannot modify or interpret it ” 
i MA situation of nothing but confusion could be 
thus produced, _ The , plain law.of the Succession 
Act would be -eviscerated, ‘and ineach case inquiry 
-might have: to be’entered' upon as to whether a 
-deceased subject'.of'the Crown wished ‘or by his 
«acts compelled that-the slaw ‘of the land should not 


<3pply. tohis ace ee rh.a ee 
i. Again in Mitat Sen” Singh v. Magba 
“Hassan Khan (9), Lord. Atkin ‘delivering 
„the. judgment: ofthe Board’ referred to Sir 
-Jobn Edge, C. J.s opinion that. s. 1, Caste 
“Disabilities. Removal Act. (XXI of 1850) 
protects any person from having any right 
Of inheritance affected, , by. reason of any 
“person; having. renounced. his religion or 
shaving - been ‘secluded: from -caste” and 
‘observed-that:" fore 6 T ; 

~ “Itwould “have very far reaching consequences if 


` ex Y6) 64 Ind. Oas. 559; A I R 1922 P 0.14; 48 LA 
ti l; 43 A 525: 15 L W1; 30MLT 47; 42M LJ87: 
wu M W N 490; 24 Bom, L R 626; 4U PLR(PO) 
°°: "1922) M W N 236 (P O). ' aoe 
ser(7)-9 MI A-195; 1 WR P'O l; 1Suther 561; 2 Sar. 
OC YP-0). « > š 2 X of ie = 
D) 128 Toa “Gos, 26 7 
7479) 12 as, 268; A I R 1930 P O 251;57IA 
or TO W N 225; AL, W 413; (1930) A'L J 1237; 
ZENE ; 551; (1930) M W N1161: 60` 
J 275{P O). BANA oe i a 
...*Page.of 43 A—[Ed.] a T : 
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one tried to apply that principle to ordinary cases, 
because it would apparently mean that, if a Hindu 
become a Muhammadan, then the descendants of that 
Muhammadan throughout the ensuing generations 
without any limit, would always derive their suc- 
cession under the Hindn Law of succession and not 
under the Muhammadan Lew of succession 5 ; 

His Lordship after expressing the Board’s 
disapproval of the construction that Edge, 
C. J., had placed upon the section, laid 
down that: | 

“When once a person has changed ghis religion 
and changed his personal law, th law will 
govern the rights of succession of his children. - 16 
‘may, of course, work hardly to some extent upon 
expectant heirs, especially if the expectant heirs 
are the children and perhaps the unconverted child- 
ren of the ancestor who does in fact change. his 
religion, but after all, it inflicts no more ‘hardship 
in their case than in any other case where the 
ancestor has changed the law of -succession, as, 
for instance, by acquiring a different domicile and 
their Lordships do not find it necessary to consider 
any question of hardship that arise. They will 
certainly, in their Lordships’ view, be outweighed 
by the immense difficulties that would follow if the 
wider view were to prevail.” A 

For these reasons I am of opinion that 
upon well settled principle of law the ap- 
pellant is entitled to a preliminary decrée 
for the administration of the estate of 
Mr. Thorpe, and to a declaration that she 
is entitled to a half share of the estate. 
The appeal will be allowed, the decree’ of 
the trial Court will be set aside, and a 
decree in the above sense will be passed 
in favour of the appellant with costs in 
both Courts. _ 

Sen, J.— I agree. 


N. Appeal allowed.’ 


CALCUTTA HIGH COURT 
Civil Appeal No. 463 of 1928 

May 26, 1932 : 

MUKERJI AND BARTLEY, JJ. i 
JAHURDAN GARIB KHAN AND OTHERS- 

DEFENDANTS— APPELLANTS 

© > Versus” 

SAKINA BIBI AND OTHERS—PLAINTIFFS— . 
RESPONDENTS 4 

Muhammadan Law—Douer—Promise by husband to 
make addition—Acceptance by-wife—Whether forms 
part of marriage contract—hight of retainer, when 
can be claimed—Possession, if should be initially- 
obtained— Presumption from 1etainer— Circumstances 
of each case—Practice--Substantive case failing— 

“New case, if can be put foward. as 

. Under the Muhammadan Law an addition may 
be made to the dower at ..any time during ‘the 
continuance of the marriage, and the husband's 
promise to add to the dower, if accepted by the 
wife, becomes incorporated with the marriage contract 
and ‘is binding on him, though unless the Muham- 
madan Law applies, a marriage already contracted 
ot form a valid consideration for sush 
increage. The widow ca hold the ‘properties of 
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her husband until: her’ dower-debt is paid, -úly if 
she has lawfully and without-orce or fraud obtained: 
possession -of them. Such possession must initially 

è' obtained- by the widow on the ground of her 
elaim for her dower-debt, ‘and it’ would be lawful’ 
and in lieu of her dowér where the dower contract 
provides for it or she has been put into such: 
possession by her husband in her life-time or by 
his heirs after her death, P : 
“The presumption under the Muhammadan Law 
that when the widow has been ia possession of her 
husband's property during his life-time and has 
continued sgĝfor soma time after his death, her 

ossession h¥s been lawfully obtained and is in 
ieu of her dower, which has been designed for the 
benefit of the widow, as a means of protection to 


. her, her rights having been specially safeguarded 


x 


in the Koran, is not 2 presumption of law but: a 
presumption of ‘fact, depending. upon the circum- 
stances of each particular case. : . 

- When'a party puts ‚forward a substantive case 
and when“that case has failed, it would ‘not be 
right tó allow him to proceed on a supposed case 
which was not his-case at all ab any stage of 
the guit. ` i a 

“ Appeal from original decree of the Second 
Court Sub-Judge, Howrah, dated October 
12, 1928. : i 

. Messrs. S. C. Maity and Apurba Charan 
Mukerji, for the Appellants. l 

~ Messrs. H. 8. Suhrawardy and Amir-ud- 
Din Ahmed for A.S. M. Akram, for the Res- 
pondents. . i : : 
. dudgment.—This -is an appeal from a 
preliminary decree in a ‘suit for partition 
and. for accounts. The defendants are 
the appellants. One Garib Khan had two 
wives. . The elder wife Alihan Bibi, who 
died before her husband; was the mother 
of the two plaintiffs. Thé younger wife 
Johurdan Bibi survived her husband and 
is defendant No. 1 and her daughter is 
defendant No. 2. Johurdan Bibi, after the 
death of her husband, which took place 
in November 1921, has married oné Sheikh 


.Ali,. Muhammad in Nika form. The plaint- 


iffs’ case. was: that the property mentioned 
in Schedule Ka: to the. plaint -belonged to 
Garib Khan and, therefore, they, as his 
two daughters, are entitled each ‘to a4 
as: 8 .gds thereof and that.the properties 


described in Schedule Kha formerly be-’ 


longed: to her mother Alihan Bibi, some 
under a. Hebanama. which Garib Khan 
had executed in her favour, and -since 
she predeceased him, ha,..on her death, 


` obtained a share therein, and he having 


died they are each entitled to a7as 2 gds 
share.in them. Schedule Ka wasan item 
‘of, a cash amount of Rs. 1,700. Schedule 
Kha.'as ‘originally: given in the’ plaint 
were two items cf immovable properties 
situate in Shibpur’ in. the. District of 


‘Howrah, 14; items of utensils, 33 items of. 
‘ornaments alleged to Raye -bélonged to 
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Alihan Bibi,’ 9 more itéms -of -ornaments 
which are said to have been’ given:to her 
by her mother anda money-lending busis 
ness. To Schedule Kha- were. subse-: 
quently added some more -immovable 
properties situate in the “District of 
hapra. S A 
Amongst the defences that weré taken 
in the written statements those that need’ 
be mentioned for the' purposes of this 
appeal are: that Alihan Bibi-had no 
immovable properties of her own and all 
immovable properties given in the plaint 
belonged to Garib Khan: that the move- 
ables described in Schedule Kha to the 
plaint, with the exception of a few of 
them which were articles of personal: use 
of Garib Khan had been made a-gift of 
by: Garib Khan to Jahurdan -Bibi; -that 
the money-lending business belonged not 
to Alihan Bibi but to Garib Khan; and 
that Garib Khan towards the end of. his 
life had contracted to give Jahurdan Bibi 
a dower of Rs. 10,000 and shé was pos- 
sessing the properties in suit in lieu of 
‘the said dower. The Subordinate Judge 
overruled the defences and holding in 
favour of the plaintiffs has made a pre- 
liminary decree in the usual form, (His 
Lordship disposing of- several grounds as 
regards’ gift and other evidence . pro- 
ceeded). Lastly, it has been endeavoured 
to establish that the plaintiffs are entitled 
toa decree because the properties are held 
by defendant No. 1 in lieu of.a dower of 
Rs, 10,000 which Garib Khan had. con- 
tracted in her favour. The reason -why 
this dower was promised is said to be 
this: that- Garib Khan had already: given 
Rs. 4,000 and other articles and ornaments 
to his- first wife. The-dower originally 
promised by Garib Khan to Jahurdan 
Bibi at the time of thé marriage was 
Rs. 125.; It is-said- that because -of the 
gift aforesaid in favour of Alihan Bibi, 
which on-her death had benefited : her 
daughters and ‘sons-in-law that Garib Khan, 
presumably out of a sense of fairness, 
himself proposed to enhance the: original 
dower of Rs. 125 to Rs. 10,000. The story 
is that he sought the advice of. the Muham- 
madan Marriage Sub-Registrar and acting 
upon a Fatwa given by the- latter divorced 
his wife, remained separated from her for 
three months and a half- and’ married her 
afresh and executed a Kaibinnama, ‘and - 
the marriage and the Kaibnnama werg 
éntered in a-book kept by thé -said Muham- 
madan Marriage Sub-Registrar. mer 
~Now,; wé haye beén3 taken ‘through the 
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evidence that there is on the record relating 


to these matters. In our judgment, the. - 
story of the gift in favour of Alihan Bibi 


is a myth. The evidence relating to the 
Talak and the Iddat is discrepant and, 
unconvincing. What has been sought to 
be proved in connexion with the fresh 
marriage does not sufficiently establish 
those formalities which are the essentials 
of a valid Muhammadan marriage. On 
a consideration of the evidence relating 
“to this story we are not satisfied either 
that it is true even in its main features 
or that the entry in the -book of the 
Muhammadan Marriage Sub-Registrar 
was: made on the date that it purports 
to have been made. The Subordinate 
Judge has in his judgment pointed out 
some of the suspicious features of the 
transaction and we agree generally with 
his observations in ihis respect. What 
exactly took place it is not possible to 
ascertain, but it is possible that some sort 
ofa ceremony may have been gone through 
or that some manipulation was made and 
thé signature to the Muhammadan Marriage 
Sub-Registrar was obtained against- an 
entry, subsequently made. Apart from the 
unsatisfactory character of the evidence of 
the other witnesses, who can in no sense 
be regarded as independent or disinter- 
ested, a_curious feature of the evidence 
of the said Muhammadan Marriage Sub- 
Registrar is that he has no independent 
re-collection whatever of the transaction 
which is so singular in its character and 
which could not but have left a lasting 
impression on his mind, if in reality it 
was a transaction in which he had taken 
a part; cases of fresh marriage after 
divorce only with the object of enhancing 
the dower being, if existent at all, only 
few and far between. It is difficult to 
assign any reason why this round-about 
course was adopted; the purpose could 
be accomplished in.other simpler ways. 
There is authority for the view that under 
the Muhammadan Law an addition may 
be made to the dower at any time during 
the continuance of, the marriage, and the 
husband's promise to add to the dower, 
if accepted by the wife, beccmes incorporat- 
ed with the marriage contract and is 
binding on him, though unless the Muham- 
madan Law applies, a marriage already 
contracted may not form a valid con- 
gideration for such increase. On the 
strength of this proposition it has been 
argued that if there was no divorce the 
original marriage stood and: so the ene 


JAHURDAN GARIB KHAN V. SAKINA BIBI 


‘proved in this case. 


149 10 


hancement of the dower should be en- 
forced. 
“But the appellants put forward a sub- . 
stantive case and when that case has 
failed, it would not be right to allow them 
to proceed on a supposed case which was 
not their case at all at any ‘stage of the _ 
suit. Besides, to hold in appellants’ favour 
on that footing we shall have to find. that 
there was a contract for such enhancement, 
but we are not satisfied that Shere was 
any real contract to that effect. Again, 
even if there was such a contract,: that 
by itself would not entitle defendant No.1 
to retain possessien of the ‘properties. | 
The Muhammadan Law would entitle her, 
to hold the properties, until her dower- 
debt is paid, only if she ‘has lawfully and 
without force or fraud obtained possession 
of them. Such possession must initially 
be obtained by the widow on the ground 
of her claim for her dower-debt, and it 
would be Jawful and in lieu of her dower 
where the dower contract provides for it 
or she has been put into such possession 
-by her husband in her life-time or by 
-his heirs after her death. None of these 
elements, it must be conceded, has been 
There is it is true, 
a presumption under the Muhammadan 
Law that when the widow has been in 
possession of her husband's property 
during his lifetime and has continued 
so for some time after his death, her 
possession has been lawfully cbtained and 
is in lieu of her dower. But this pre- 
sumption which the Muhammadan Law 
has designed for the benefit of the widow, 
as a means of protection to her, her rights 
having been specially safeguarded in.the 
Koran, is not a presumption of law but 
a presumption of fact, depending upon 
the circumstances of each particular case. 
In the present case there is. nothing to 
show that it was defendant No.’ 1 and 
not Garib Khan who was in possession 
during the latter's life-time, and soon 
after his death, the possession was resisted. 
Even if the agreement to enhance the 
dower were proved, we would not have 
felt bound to hold that defendant No. 1 
was entitled to hold the properties until 
the dower-debt was satisfied. | > f 
We consider it only necessary to. add 
in conclusion that: thè Commissioner :who 
will be appointed to carry out the terms 
of ihe preliminary. decree will take evi- 
dence to find out what were the assets 
of the money-lending. business that belong- 


ed tọ Alihan Bibi, and it is only in respect 


L 
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of that business that the plaintiffs would 
be entitled to a 7 as. 2 gds share each. 
Should he find that apart from the money- 
lending business which Alihan Bibi ownéd, 
there are assets fof the other money-lending 
business which Garib Khan used to carry 
on, then the shares of that business will 
have to’ be calculated on the footing of 
properties left by: Garib Khan and not 
. Alihan Bibi, thet is to say each of the 
plaintiff@ will get a 4 as. 8 gds share 
therein. The result is that, in our judg- 
ment, the grounds urged in support of 
the appeal all fail. “The appeal, therefore, 
should be dismissed with costs, hearing 
fee being assessed at five gold mohurs. 
-N e Appeal dismissed.’ 


f PATNA HIGH COURT . 
. Appeal from: Appellate Decree No. 1027 
of 1933 
_ October 6, 1933 


i Wort, J. h 
KHEMAJIT MAHTON-—PLAINTIFE — 
© | APPELLANT 
A versus . : 
NAURANGI SINGH AND oTaeRs— 
: DEFENDANTS— RESPONDENTS - 
Bengal Tenancy Act (VIII of 1885), s. 71— 
Removal of crop by tenant before giving notice to 
landlord—Right of landlord to ‘full crop'— Commis- 
` sioner'’s report about yield in, one year—Value of. 
Until the crop is divided the property is that of 
the tenant. That being so, the tenant is the person 
who is under the obligation, if there is an obliga- 
tion at all, -to give notice to the landlord that 
the crop is ready.to be divided. Consaquenily, 
if he removes the crop before giving such notice, 
the removal wil: come within the mischief of 
s, 71, Bengal Tenancy Act and it amounts to a 
remoyal of the crop by the tenant at such a time 
and in such a manner as to prevent a proper 
division, and the landlord is entitled toa “full 
crop.” : : 
It is impossible to say that the report of a Com- 
missioner as regards one year can be specific and 
definite evidence of the crop of a 
year or-a future year, but it is some evidence 
of what the land ean yield. : 


Appeal from a decision of the Subordinate 
Judge, Patna, dated February 25, 1931, 
modifying that of the Munsif, Bihar, dated 
August 11, 1930. i ; 


Messrs. Khurshed Hussain and Sunder 
‘Lal, for the Appellant. te 
Mr. C. P. Sinha, for the Respondents. ` 


‘Judgment.—This appeal raises a rather, 
nice question which is one of some difficulty. 
The action,out of which the appeal arises 


was for produce rent, The learned Judges.. 


~ 
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have come to certain conclusions as regards 
the quantity of produce which in ordinary 
circumstances would clearly be decisions 
on facts and which this Court would have 
no jurisdiction to set aside in second appeal. 
However, having regard to the circum- 
stances to which. I shall ina moment refer, 
there does appear to be a somewhat diff- 
cult question of law to decide. The diffi- 
culty arises not by reason of any inherent 
difficulty with regard to the law itself but 
its application to this particular case. The 
point will be indicated if I state a few 
necessary facts. , 3 

The suit was for the years 1334, 1335 and 
1336. It would appear that the defendants 
had set up a plea of what was described by 
the judgment of the Court below as a tender, 
and also that they had divided the crops. 
As-regards the division there can, be no 
question, as on the finding, of the Court 
below it is quite clear, that there was no 
such division, but the lower Appellate 
Court has decided that as regards the 
year 1335, thefe was what he: describes as 
a tender. ‘Tt was not a tender in: the strict 
sense of the word but it was a notice by 
the: tenant to the landlord to “come and 
appraise and divide the crops., For the 
reason ‘that hẹ. has found that this notice 
was given in that year, he has come to the 
ecnelusion that ‘the amount of produce. as 
stated by the defendants should be accept- 
ed, and he has decided accordingly. So 
far as that year is concerned, he has de- 
liberately refrained from giving the plaint- 
jff-landlord damages. So faras the year 
1335 is concerned, as the decision which he 
has come to, is a decision on the facts,-the 
appeal is determined by that decision of the 
learned Judge in the-Court below. We are 
concerned, therefore, only ‘with the years 
1334 and 1336. 4 

It appears that the same defence which 
was set up as regards the year 1335 was put 
forward ás regards these two years 1334 
and 1336 but it was disbelieved. In those 
circumstances the question which comes to 
be determined is what isthe proper construc- 
tion of s. 71 of the Bengal Tenancy Act as 
applied to this case. If it had not been 
for s. 71, the decision.of the learned Judge 
in the Court below would have been a 


.-decision on the facts and the case with 


regard to.the years 1334. and 1336 would 
-have been equally disposed-of as was the 
case as regards the year 1335. But as the 
learned Judge in the Court below has Held 
that there was no tender, that is to say, no 
notice, and the landlord. did. not receive. his 
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portion of the crops for the years 1334 and 
1336, it must be assumed, as stated by the 
plaintiff in his plaint, that the defendants 
have appropriated the whole of the crops. 
Now can we say that this was an appro- 
priation within the meaning of s. 7], el. (4) 
ofthe Bengal Tenancy Act? Clause (+) 
provides ; f É 
~ “Tf the tenant removes any portion of the produce 
at such a time or in such a manner as to prevent 
the due appraisement or division thereof at the 
proper time, the produce shall be deemed to have 
been as full as the fullest crop of the same descrip- 
tion appraised in the neighbourhood.” ; 


It was suggested thats. 71 could not apply 
unless it was shown that the landlord had 
given notice to divide the crop and the 
tenant had refused, or that there was a 
definite finding on evidence entitling the 
Court below to come to a finding that it 
has been removed at such atime or in such 
a manner as to prevent a division of the 
crop. It will be seen, therefore, that unless 
the contention of Mr. Khurshed Hussain on 
behalf of the appellant is accepted, namely, 
that this must be deemed to be a removal 
preventing a proper division of the crop, 
the decision of the Court below becomes a 
question of fact which cannot be disturbed 
in second appeal. It stands to reason from 
one point of view that if the crop is not 
divided and it is appropriated, no division 
can subsequently take place. But to repeat 
the question to which I referred a moment 
ago, that is to say: . 

“ Is the simple removal of the crops sufficient to 
bring the case within s. 71 of the Act?” 

The argument of the tenant is that the 
landlord must give notice to the tenant to 
divide the crops but this may be tested by 
referring to one of the sub-sections, sub- 
s. (2) which provides : l l 

“ Where rent is taken by division of the produce, 
the tenant shall be entitled to the exclusive posses- 
sion of the whole produce until it is divided.” 

It is quite clear, therefore, that until the 
crop is divided, the property is the property 
of the tenant. That being so, the tenant 
is the person who is under the obligaticn if 
there was an obligation at all, to give notice 
‘to the landlord that the crop was ready to be 
‘divided, and this is consonant with common 
sense of the case, the tenant being best 
able to know when the crop is ready to be 
divided, though I suppose as a matter of 
practice the. landlord‘ has his agents for 
the purpose of inspecting the crops from 
time to time for the purpose of ascertaining 
what he can expect inthe way of rent. If 
it fs to be held that the tenant must give 
notice to the landlord that the crop is ready 
to.be divided.as he did in this case for the 


KHEMAJIT MAHTON V, NAURANGI SINGH 


Pat, 16. Ni a 


14910 


year 1335, then I think it would follow that 
if he removes the crop before giving such 
notice, that that removal would bring if 
within the mischief of s. 71 of the Bengal 
Tenancy Act. The whole difficulty in this 
case would have been avoided by a clear 
finding of the Court below in the matter, 
having regard to the fact that it was the 
case of the plaintiff in his plaint. 

Now although the section uses the expres- 
sion “ at such a time or in such a@hanner,” 
it seems to me, as I have already said, that 
assuming that the tenant is to give notice to 
landlord, any removal before such notice is 
given, makes it difficult, if not impossible, 
to make a proper division of the crop. 
Unless the crop is either seen by the land- 
lord immediately after it is cut and before 
it is appropriated and removed by the 
tenant, it seems to me impossible for there 
to be any proper division as between the 
landlord and the tenant. I come to the con- 
clusion, therefore, inthis case that the find- 


‘ing amounts to a removal of the crop by the’ 


tenant at such a time and in such a manner 
as to prevent a proper division. 

Iam somewhat late in stating the point 
which gave rise tothis argument and dis- 
cussion. The point was that the learned 
Judge in the Court below was wrong in 
stating that the report of the Cóm- 
missioner for the year 1336 was no 
evidence of the crops of the preceding ‘year, 
It has been held by this Court that a Com- 
missioner's report for a definite year is some 
indication of what the land can yield. It 
is impossible to say that, tae report as re- 
gards one year can be specific and definite 
evidence of ‘the crop of a preceding year 
or a future year, but it is some evidence, 
as I have stated, of what the land can yield, 
A report not dissimilar to the one made by 
the Commissioner inthis case was used 
and held to be evidence in the case of 
Kishun Deyal Gope v. Ishwarnath Singh (1). 
It is ‘true that one of the principal points 
in that case was the question of the admis- 
sibility of the document in question but 
there was also a similar question to that 
which arises in this case. The learned 
Judge, in my opinion, was quite wrong in 
excluding that ‘evidence ‘but this Court 
would have been prevented from dis- 
turbing the judgment of the Court below 
by reason of s. 167 of the lvidence - 
Act as there was a body of evidence on the 
matter of quantity upon which the Court 


-could come to a conclusion on that point, 
> (1) 102 Ind. Oas,- 391; 8 P L T 74; AIR. 1927 
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although the evidence was not to the same 
effect. But, having regard to my decision 
on the presumption which I have drawn in 
this case as to the removal of.the crop, the 
case which otherwise would have been 
merely a question of fact becomes a ques- 
tion of law. In other words ifs. 71° of the 
Bengal Tenancy Act applies, the landlord 
is entitled to a full crop, but the judgment 
in the Court below has given the plaintiff 


only thatgvhich is admitted by the defend- 
ant which cannot be described asa fall 
“Crop. 


In my judgment, therefore, the- decisiön 
‘of the learned Subordinate Judge in the 
:Court below as regards the years 1334- and 
‘1336 was wrong ‘and must be reversed. 
‘Under s. 103 of the Code of Civil Procedure 
‘the necessity of remanding the case to the 
-Court below is obviated and I propose to 
hold that the plaintiff landlord is entitled to 
“the crop represented by ths Commissioner’s 
Report. I understand the Commissioner's 
Report is silent as regards the bari and the 
-kachi crop. In the circumstances ,of the 
case I think that the quantity . ‘allowed by 
the trial Court should be ths quantity to 
which the plaintiff landlord is entitled, that 
is to say 5 maunds 25 seers of paddy, that 


‘is according tothe Commissioner’s report, 


4, maunds of rabi and halfa maund of 
kachi crop, the two latter being in accord- 


‘ance with tha judgment of the trial Court. 


The appeal so far as the year 1335 is 
concerned is dismissed. The appeal as 


‘regards the years 1334 and 1336 is allowed. 


There will be proportionate costs in this 


` Court : the costs allowed in the Court below 


shall remain as they are. 


I allow 12} per cent. damages to the 


` plaintiff on the rabi crop according to the 


' L Penal Code (Act XLV 


gih Ene of the trial Court. 
Order accordingly. 


MADRAS HIGH COURT 
Criminal Appeal No. 598 of 1933 
February = ig 

BARDSWEL 
THE PUBLIC PROSECUTOR — 
APPELLANT 
Versus 
T-P. STANMUGA NADAR AND ANOTHER 
` .—AccUSED—RusponDENTS ` 
‘Criminal Procedure Code (Act V of 1898),-s. 192 


of 1860), ss. .482, 485— 
Complaint to Joint Magistrate—Transfer of case, to 


. Second Class Magistrate after framing koia 


ya, rd eae - < 
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Where aJoint Magistrate to whom a private com- 
plaint of offences under ss. 485, 486, Penal Code, 
were made, after hearing the -prosecution witnesses 
found that a prima fasie case was made out only of 
an offence under s 482, which was triable by a Second 
Class Magistrate and having framed a charge of an 
offence punishable under that section transferred the 

case to a Second Class Magistrate : 

Held, that the Joint Magistrate had power under 
s. 192, Criminal Procedure Oode to transfer thecase 
even at this stage and the action of the Magistrate 
in transferring the case was not illegal. Tota 
Ventanna (1) and Mahabir Singh v. Giribala Dassi 
(2), distinguished, 


Appeal against ‘the ‘acquittal of the 
aforesaid respondents (accused) by the 
Stationary Sub-Magistrate of Ambasamud- 
ram in Calendar Case No. 123 of 1933 on 
his file. 

Mr. A. Narasimha Ayyar, for the Appel- 
lant. 

Mr. Nugent Grint for Mr. K. R. 
Rangaswamy Ayyar, for the Respondents. 

dJudgment.—This is an appeal by Gov- 
ernment against the acquittal of the two 
respondents. There was a private com- 
plaint made‘ against them to the. Joint 
-Magistrate of. Shermadevi of offences punish- 
-able under ss. 485 and 486, Indian Penal 
Code. The Joint Magistrate after hearing 
‘the prosecution witnesses found that a 
-prima. facie case was made out only of 
an offence under s. 482,’ which offence is 
triable by a Second Class Magistrate and 
-so, having frameda charge of.an offence 
punishable under that section, he trans- 
ferred the case to the file of the 
Second Class Stationary Sub-Magistrate 
at Ambasamudram. The Stationary Sub- 
Magistrate proceeded with the, case and 
acquitted the respondents. 

If the transfer could be effected at all, 
it must have been under s. 192, Criminal 
Procedure Code, (cl. 1) which’ runs as 
follows: — 

“Any Ohief Presidency ‘Magistrate, District Magis- 
trate or Sub-Divieional Magistrate may transfer any 
ease, of which hehas taken cognizance, for inquiry 
or trial, toany Magistrate subordinate to him.” 

The ‘learned Public Prosecutor argues 

‘that the words “‘for inquiry or trial’ 
are merely put in so far as to cover both 
warrant and summons cases, that it is 
permissible for a Magistrate empowered 
- under this clause -only: to transfer‘a ‘case 
when he first takes cognizance of it‘arid 
that he cannot transfer it any later stage 
even though in the matter of a warrant case 
the stage of trial is not reached till the 
charge is framed. I cannot see anything 
in the clause itself which indicates that 
any- such restriction is intended to be 
made. Nor is any authority shown.me for 
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there being such a restriction. The learned 
Public Prosecutor has referred me to two 
tulings. One of these is that in Tota Ven- 
-kanna (1). In that case a Joint Magis- 
‘trate enquired into a case that was brought 
“as one of robbery but found that the 
- prosecution evidence could make out only 
-offences punishable under s. 353, Indian 
Penal Code, and s. 24 of the Cattle Trespass 
“Act. He, therefore, transferred it to the file 
of the ‘Stationary Sub-Magistrate who 
proceeded to dispose of it from the point 
at which it reached him without taking 
evidence afresh. It was held that he acted 
-iJlagally in sédoing; but clearly the point 
of the illegality was the fact that, under 
the law as it was then understood in this 
Court, it was the duty of the Sub-Magis- 
trate on the case being transferred to him 
to take the evidence afresh. This, however, 
is no longer the law, by reason of el. 3 to 
s. 350. This ruling therefore is not in 
point. The other case to which I have been 
referred to isthat of Mahabir Singh v. Giri- 
“bala Dassi (2). That case, too, has no'appli- 
cation. What it decides is that the prc- 
visions of s. 192 do not entitle a Magistrate 
-after he has proceeded under s. 202, Cri- 
‘minal Procedure Code, to make an order 
transferring the case for the purpose of 
being dealt with under s. 203 or s. 204 
without a fresh investigation as contem- 
- plated by s. 202, Criminal Procedure Code, 
and thats. 192 does not empower him to 
transfer a case simply for the purpose of 
considering the report of an investigation 
under s. 202, Criminal Procedure Code, 
which he has himself ordered. In the 
absence of any authority to the contrary 
I must. take it that the first clause of s. 192 
. means what it clearly appears to mean 
and that the action of the Sub-Divisional 
Magistrate in transferring the case to the 
file of the Stationary Sub-Magistrate was 
‘perfectly correct. There is no other possi- 
_ble ground for interference with the order 


of acquittal, The appeal is, therefore, 
dismissed. j 
A. Appeal dismissed. 


(1) 2 Weir 152, 
(2) 87 Ind. Cas. 526; 29 CWN 908; A I R935 
Cal, 742; 26 Or Lid 90. 
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PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT 
Miscellaneous Civil Appeal No. 66-35 

of 1931 
July 24, 1931 

FRASER, J.C. AND Saapuppin, A. J. O. 
KARAM CHAND MADAN & Sons AND 

OTHERS—APPELLANTS 

Tersus i 
PEOPLES BANK or NORTHERN INDIA, 

Ltp.— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr, 90 and 68—Sale not held atthe hour mentioned 
in-proclamation—Whether only an irregularity: 

A Court has jurisdiction to hold the sale at a 
particular time and place, The object of the 
legislature ia providing for these two matters being 
inserted in the proclamation of sale, is more inthe 
interest of the judgment-debtor than a condition for 
the exercise of jurisdiction by Oourt, Where 
therefore the sale is held at a time or place different 
from the one mentioned in the proclamation, it is 
only an irregularity which may be material, if 
substuntial loss to the judgment-debtor is caused, 
Lp. 1157, col 2.] 

[Case-law discussed. | 


Misc. A. from an order of the District 
Judge, Dera Ismail Khan, dated Jan- 
uary 7 26, 1931. 


Lala Ganesha K han, for the App ellants. 

Mr. Sadhu Ram, for the Respondents. 

Judgment. —Plaintiff Bank obtain- 
ed a decree for recovery of 
Rs. 25,512 with future interest against firm 
Karam:Chand & Sons on January 11, 
1928. In execution of this decree, prop- 
erty known as Karamchand’s Ice, Flour 
and Oil Mills was attached. On July 17, 
1929, an order for sale, was passed in 
the following terms: “Sale will take place 
on the spot from 25 to 27 July.” The 
order went on to say that on 25th and 26th 
the sale will take place on the spot.and 
on 27th in the Court, and that an advertise- 
ment to the effect should be issued in the 
Tribune paper. The order 
mention the time of sale, but in the adver- 
tisement, which was issued in the Tribune, 
dated 6th August, 7 a. m., was noted as the 
time on all three dates. According to the 
sale proclamation, however, auction was to 
be held on the spot on all three days and at 
104. Įm. The actual auction on thespot on 
August 25 and 26, from 7 A. m.to 8-304. M. 
on the first and from 7 4.M. to 94.M. on 
the second day. On the 27th the auction 
was held in Court from morning till 12-30 
noon. On the first day there were two bidders 
besides the decree-holder. On the second 
day there was one bidder besides the 
decree-holder, but on the third day it 


was a little more briek- affair as there 
- were- no less -than four or. five. bidders. 
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The final bid was given by the decree- 
holder for Rs. 20,000 which was accepted 
by the Court. 
judgment-debtor urged certain objections 
which were disallowed by the executing 
Court and he has now come up on appeal 
once more to this Court. 


There are many objections which have 
been urged, but none of them can hold 


water ex@epting one which challenges the’ 


sale as a nullity. It is urged that because 
the sale took place dt a time earlier than 
the one mentioned inthe proclamation and 
on the third day at a place different from 
the one noted theréin, itis no sale and 
consequently should be set aside. There is 
some ‘conflict of authority on this point, and 
itis for this reason that this appeal has 
been referred to the Bench. In Jayarama 
Aiyar v. Vridhagiri Aiyar (1) a Division 
Bench of the Madras High Court held. that 
where in publishing a proclamation of sale 
by mistake, the selling officer and place of 
sale, were announced as different from 
those fixed by the Court, the sale was il- 
legal.. In laying down this proposition the 
Iéarned Judges followed a ruling of 
. Calcutta High Court published as Basharat- 
ullah v. Uma Charan Dutt (2), In that 
case the property which had been abvertis- 
ed for a particular date was sold on that 
date but at an hour earlier than that stated 
inthe proclamation, which’ is precisely what 
happened in the present instance. 


“The Bench of the Calcutta High Court. 
held that under the circumstances there was. 
no sale. within the meaning of the Civil 
Procedure Code, and that the proclamation 
of the-time and place and the holding of 
the sale atsuch time and place advertised 
were conditions precedent to its being a 
sale under the Code ai all. The attention 
of the learned Judges of the Madras High 
Court was not drawn- tothe rulings of their 
Lordships of the Privy Council reported as 
Bal Krishna v. Masuma Bibi (3), Tasadduq 
Rasul Khan v. Ahmad Hussain (4). and 
Govind Lal Roy v. Ram Chandra Misser 
(5) on the basis of which a Bench of the 
-Calcutta . High Court in a recent. case 
reported as Hari Sudan Roy v. Shiv 


(9 53 Ind.-Cas 167; A R192) Mad, 5°3; 44 M 35; 


` IPL W 324: 


(2) 16 O 794. = i o R DIE me ALN 
1p) 5A 142; 9 IA 182; 4 Sar, $98; 13°C L R 232 
| 0) ` f z t 5 Wak 
_ (4)-2L O66; 201 A 176,6 Sar. 324; 17 Ind, Jur 
534 (P.O). . ae : < 
- (5) 21-0 70 201 A165; 6 Sar, 356; 17 Ind.-Jur. 
635 (P O), i > 
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Gopal (6) has doubted the correctness of the 
view expressed in Basharatullah v. Uma 
Churn Dutt (2). In Tasaddug Rasul Khan 
v. Ahmad Hussain (4) their Lordships of 
the Privy Council held that non-compliance 
with the requirements of s. 290, Civil 
Procedure Code of 1882 (corresponding to 
O. XXI, r. 68 of the present Code) is only a: 
material irregularity, and that its effect is 
not to make the sale a nullity without--proof 
of substantial injury caused thereby to the- 
judgment-debtor. The difference between 
an illegality and material irregularity in: 


“the conduct of sale in execution of decree: 


was exhaustively discussed by Mukerjee, J.. 
in the Full Bench ruling of the Calcutta- 
High Court published as Ashutosh Sikdar 
v. Behari Lal (7). Ss . 
There the issue was whether? the gale 
held contrary to the provisions -of s, 99 
Transfer of Property Act is absolutely 
without jurisdiction, that- is to Say, a 
nullity oris it an irregularity, and the 
conclusion reached , was. in -favour of the: 
latter position. The matter depends upon 
the solution of the question whether. or. not. 
the Court had jurisdiction to hold the sale 
though in the exercise of. its jurisdiction 
it might have acted with material irregular- ` 
ity. There cannot be any doubt that in 
this case the Court had jurisdiction to 
direct the sale. It had also jurisdiction to 
the sale at a. particular time’ 
and place. The object of the legislature 
in providing for these two matters. being’ 
inserted in the preclamation of sale, im- 
portant though -they be, was more in the- 
interest of the judgment-debtor than a 
condition for the exercise of jurisdiction -by 
Court, and itis well established that if the 
object of the legislature is to -afford protec-- 
tion t> the individual litigant, -he might 
clearly waive the benefit thereof. Ifthese 
matters are for the protection and. in the 
interests of judgment-debtors’ they - can!” 
either waive or pursuetheir remedy to have 
the sale set aside. according to the procedure,’ 
laid down in the Code of Civil Procedure, 
that is to say, the validity -of the sale- 
depends upon their option, or, to put it” 
in other words, the sale is only voidable 
and not void. It has been rightly -obe 
served in the Full Bench ruling. of the 
Calcutta High . Court above cited. that 
when the object of the statute has been 
determined, if the statutory provision is, 
not based on grounds of public polky; 


i 8) 65-Ind. Cas 746; AIR 1921 Oal. 596; 850 L J 
10, 
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and is intended -only for the benefit of a 
person or class of persons, the conditions 
prescribed by the statute are not con- 
sidered as indispensable and may be 
waived, because every one has a right to 
waive and agree to waive the advantage 
of a lawor rule made solely for the benefit 
and -protection of the individual in his 
private capacity, and which may be dispens- 
ed with without infringement of any public 
right or policy. 

In. this view of the matter the present 
sale was valid though it was materially 
irregular, and this conclusion is in accord 
with the view which has prevailed in 
Lahore since 1885. Ram Rattan v. Manjha 
(8) is a case in point. There the sale 
was held at_7 a. m., instead of 12 noon, 
the time fixed in’ the proclamation of sale 
and still this variation was held as material 
irregularity which, where substantial injury 
was: proved, vitiated the sale. In a recent 
ruling of the Lahore High Court Safdar Alt 
v. Fazal 30 Ind. Cas.524 (9), the same view has 
been'taken. InMaung Poh Tha v. Nagappa 
Chettyar (10) the Rangoon High Court 
observed that though the necessity for 
mentioning the intended place of sale is 
imperative and its omission amounts -to 
withholding very material arenes from 
the ‘intending purchaser, it still a 
material irregularity in ‘the sak of 
sale, and so is the omission to mention. 
the hour -of sale. The Allahabad High 
Qourt- in Baboo Ram v. Inam Ullah (11) 
has’ also taken the same view and we may 
mention that Jai Lal, J., of the Lahore 
High Court in a very recent case reported 
as: Kanahaya Lal v. Mengh Raj, 99 Ind. 
Cas. 515 (12). has gone a step further and 
held that the omission to issue notice under 
O. XXI, r. 66 is not an illegality which 
makes a sale void ab initio, but is mere 
irrégularity such as is contemplated by 
Ò. XXI, r. 90. 

On a review of the authorities we find 
that the balance is in. favour of the view 
we are prepared to adopt, namely, that it 
is an irregularity which may be materies], if 
it. has caused substantial loss to the judg- 
ment-debtor, if the sale is held at a time 
gr, place different from the one mentioned 
in the proclamation, and on principle, too, 
this appears to be. sound, - , 

- (8) 96 P L R 1885. 


(9) 30 Ind, Oas. 524, - 
LO 100 Ind. Cas, 74; Al R 1927 Rang. 81; 5 Bur, 
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-Having held that it is only an irregu- 
larity, the next question arises -whether or 
not this irregularity has caused any sub- 
stantial injury or loss to the judgment- 
debtor. The judgment-debtor alleged that. 
his property was worth two lacs, but of- 
this there is no definite evidence on the. 
record. Copies of two estimates, which 
have been placed on the record, differ 
so widely that it is impossible ,to base 
any definite conclusion on the Apart. 
from this there is no reliable evidence to 
show that the property has not fetched 
as good a pricé as could be expected at 
a public auction. The evidence of the 
witnesses who were produced to show that 
they agreed to, join in purchasing this’ 
property up to Rs. fifty thousand does 
not carry much conviction. The sale was’ 
held for three days and if they were really’ 
anxious to purchase it, they could have 
easily found out that it was being con- 
ducted on the last day in the Court house. 
It may be that the productive capacity 
of the Mills is very great but the market 
value always depends upon supply and 
demand. It appears that Dera Ismail Khan 
is glutted with factories of this sort, and 
it is due to this fact that pooling arrange- 
ments were. arrived at between them. At 
any rate, it is not shown that it was the’ 
diréct consequence- of the irregularities 
complained of that this price which is 
alleged to be very low was fetched. Until 
and unless the inadequacy of the price 
is connected with the irregularity as effect 
and cause, the sale cannot be set aside.: 
For the reasons. given above we uphold 
the order of the executing Judge ` and 


dismiss this appeal with costs. Appeal. 
dismissed. 
D. l Appeal dismissed. : 
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Civil Appeal No. 110 of 1930 
April 27, 1933 
: ‘James AND AGARWALA, JJ. ; 
AMBAK GE HA PANDH AND OTHERS 
i . —DEFENDANTS—ÅPPELLANTS .  ;` 
Versus 
Musammat RAMJHARI KUER-— * 


PLaINTIFF— RESPONDENT 
Evidence~Act (I of 1872); ss. 40, 42—Previous 
judgment—Whether cari - be used in evidence in a 
different case—Givil Procedure Code (Act V~ of 1908), 
O. XLI, r.22—Dismissal of suit in its entirety— 
Gross-objection - by- “defendant— Masakan ani 
ofa ` : 5 
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The R decision and the findings arrived at in 
& previous judgment cannot be used as evidence to 
decide the points which areat issue in a different 
case except in cases coming under ss. 40 to 42, 
Evidence Act. Purnima Debya v. Nand Lal (1), 
relied on, 

“Where a suit has been dismissed in its entirety 
by the trial Court, the defendant is notentitled to 
file a eross-objection against the decree although he 
is entitled to support the decree in his favour on 
any ofthe grounds decided against him. If a cross- 
objection is filed,- it should be rejected on the ground 
of its non- aintainability, but the ee of it is 
not.a reject¥¥n on the merits. 

Mr. B. P. Sinha, for the Appellant. 

Messrs. Lachmi Narayan Singh and K. 
N. Verma, for the Resondent. 


Agarwala, J.—This is an appeal by the: 
defendants against the decision of the 
Subordinate Judge of Shahabad decreeing 
the plaintiff's ‘claim for Rs. 4,742 as the 
balance of the consideration of a sale of 
immovable property executed by the plaint- 
iff im favour of the five defendants. The 
plaintiff is the widow: of one Jangi Pande 
ne was murdered on April 40, 1923, leav- 

g the plaintiff and a daughter by his 
first wife. The’sale-deed was executed by 
the plaintiff on February 5, 1924, and exe- 
culion was admitted by ‘the plaintiff be- 
fore the Sub-Registrar on February 7. The 
deed conveyed to the vendees, .who were 
her ane 8 gotias, 21 out of the 25 bighas 
of land which belonged to her husband 
and a dwelling house in consideration of 
a payment- of Rs. 6,000. The sale-deed was 
executed: for the plaintiff by her father.. 
On April 25, 1924, the plaintiff, who was 
then a minor instituted a suit through her 
father for a declaration that the sale-deed 
had not infact-been executed .by her and 
that the deed was a forgery and void. The 
Subordinate Judge held that the deed had 
been executed by the plaintiff, but that 
the vendees had not paid Rs. 4,742 out of 
consideration mentioned in the deed. The 
plaintiff appealed to the High Court end 
the -vendees filed a cross-objection. Both 
the appeal and the cross-objection were dis- 
missed. The plaintiff then instituted the 
present suit in forma pauperis for recovery 
of Rs. 4,742 and interest at 12 per cent. per 
annum. The defendants plead payment. 
They allege that Rs. 3,642 had been paid 
to. the plaintiff in cash and that the balance 
had beer utilised in paying off certain of 
the «creditors: of the vendor and -her hus- 
band. 

The recitals in the sale-deed are in con- 
fonance with the case of the defendants 
except that although the deed stated that 
the. vendees had paid to 
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‘Rs. 3,642. in cash, it is now admitted by 
them that this amount was not paid until 
some 15 days later. The deed states that 
Rs. 750 of thé consideration money was 
utilised in paying off Rs. 300 to Naujadik 
Ram and Rs. 450 to Bishun Chand, two of 
the vendor’s husband’s creditors, that 
Rs. 508 had been set off- in satisfaction of 
a debt due to Ram Kirpal, one of the 
vendees, and that Rs. 1,100 had been set 
off in satisfaction of four sums of money due 
from the vendor to Indarjit Pande, another 
of the vendees.. The learned Subordinate 
Judge found that the vendor had not borrow- 
ed Rs. 1,100 from Indarjit and that this 
amount is still due from the vendees to the 
vendor. Similarly, the learned Subordinate 
Judge has also held that tle vendor did not: 
receive Rs, 3,462 in cash and therefore, that 
this sum is still due to her. On. behalf of 
the plaintiff three witnesses have-been: 
examined, viz., the -plaintiff herself, her 
father Nanhku Tewari and her nephew 
Bhirgu Tewari. The plaintiff and her 
father deny that Rs. 3,642 was paid to her 
in.cash or at all. 

With regard to this cash item, there is on 
the other side the evidence of the defend- 
ant Ram Kirpal Pande, D. W. No. 2, 
Ramayan . Pande, D.. W. No. 3, Ganpat 
Pande and Indarjit Pande, one of the ven- 
dees. The learned Subordinate- J udge has 
disbelieved the evidence of these witnesses 
and has -accepted the evidence of the 
plaintiff and her father with regard to this 
item of Rs. 3,642. In appeal itis contend- 
ed by the learned Advocate for the appel- 
lants that the plaintiff and her father are not 
witnesses on whom any reliance can be 
placed in regard to the transaction which 
forms the subject-matter of the present suit, 
because they are both witnesses who, in 
the -former suit, denied execution of "the 
sale-deed and ‘supported their case by 
testimony which has been discredited. The 
appellants also rely on the fact that the 
sale-deed was produced by the appellants 
and it is_contended that the defendants 
would not have been in :possession of the 
sale deed unless the“ -consideration money 
had been paid. The case of the appellants 
isthat after payment of Rs. 3,642 tothe 
vendor,. her ‘father made over to them ` 
the. registration receipt and that on the 
strength of that receipt and the endorse- 
ment thereon of the vendor's father, they 
obtained the sale-deed from the Registrą“ 
tion Department. -The vendor's father 
denies ‘that he endorsed the registration 
receipt, but neither he nor the plaintiff has. 


ri 





offered any explanation as to how that 
receipt came to be handed to Kirpal, one 
of the vendeee. On behalf of the vendees 
the defendant Ram Kirpal has deposed 
that the father of the vendor wrote the 
endorsement on the registration receipt and 
gave it to him, in the presence of. the: 
plaintiff after-Rs. 3,642 had been paid to 
the latter. 0. i ; 

With regard tothe item of Rs. 1,100 said, 
to. have been set off against, the four sums 
alleged ‘to have been „borrowed by the, 
vendor from the defendant Indaryit, the, 
sale-deed recited that Re. 3.0 -had been, 
borrowed from Indarjif tomeet the expenses 
of the prosecution of the persons who were 
tried for the murder of the vendor's hus- 
pand,-that Rs. 500.was borrowed to perform. 
the sradh ceremony of the vendar's husband 
and the barkhi ceremony of the vendor's 
mother-in-law, ‘that Rs..200 was borrowed 
to perform the Gaya. sradh of the vendor's 
husband and the remaining Rs. 1(0 was 
borrowed for purposes of cultivation. (After 
considering the evidence, his Lordship 
held that the four sums alleged to. have 
been advanced by Indrajitto plaintiff were. 
not in fact, advanced and- continued).. 
The- question: of the payment of Rs. 3,642, 
the oral evidence regarding which has been 
set’ out above, is more difficult to decide. 
On the one.hand is the evidence of two of, 
the defendants Ram Kirpal and Indarjit 
and their two, wtinesses .Ramayan. and 
Ganpat, and on the other hand there is 
the denial of the plaintiff and her father.. 
The Court: that -heard the.e witnesses. has 
disbelieved the evidence of . the defence 
and: I have no doubt that the defendant In-. 
darjit has deposed falsely with respect to 
the Re. 1,100. Defence witness Ramayan 
is a gotia’ of the. defendants and defence 
witness Ganpat isa debtor of. a relation, 
of the: defendant Ram’ Kirpal.. Although 
neither of these. witnesses had any perso- 
nal interest in the present transaction. 
which took place six years before they 
deposed in Courts, they both claim to Te- 
member the exact date and time at which 
Nankhu endorsed the registration receipt 
and the money was handed over to the 
plaintiff. oben Bee Aa pot es 

In support of the plaintiff's evidence the 
learned;Advocate for the respondent has. 
referred to the judgment in the -previous 
case, -while the learned _Advocate for the. 
appellant contended that this judgment is 
not admissible for the purpose of proving. 
non-payment of the part of the conside- 
yation money which is now claimed. It 
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is not contended by the learned Advocate. 
for the respondent that the judgment in 
the previous case operates as res judicata 
inthe present case. The purpose for which: 
a judgment is admissible in the -subse- 
quent proceeding was the subject-matter’ 
cf discussion in the case of Purnima 
Debya v. Nand Lal (1), where it was held 
thatthe actual decision and the findings 
arrived.at in.a previous judgmept cannot 
be used as evidence to decide e points- 
which are at issue in a different case ex- 
cept in cases coming under ss. 40 to 42, 
Evidence Act. Inthe case decided by the: 
Privy Council, Run Bahadur Singh v. Lachoo 
Koer (2), in which the admissibility of a 
previous judgment in arent suit was in’ 
question, their Lordships observed : "i 
. “Although the judgment in the rent suit is not, 
conclusive, their Lordships cannot help attaching” 
some’ weight to the decision of the Munsif and , 
the Subordinate Judge, both of whom heard the 
same case ag that now before us and a good deal . 
of the sameevidence,”” 4 : A 
andt. might be obseived with reference to 
the judgment in the previous suit insti- 
tuted by the present plaintif that on the 
same .evidence as has been given in the’ 
present case, the Court that was dealing’ ` 
with. the former case decided that the sums- 
of Rs..1,100 and Rs. 3,642 had not been paid;, ' 
but that does not absolve the Court which’ . 
is to: decide the present case from forming 
its own opinion wilh res,ect to the evi- 
dence, before it: In considering whether 
ihe disputed part of -the consideration was’ 
in fact paid to the plaintiff it is pertinent 
to inquire whelher theie was apy reason 
why the plaintiff should, in the first place; 
so soon after her husband's death alienate 
ihe greater part of his properties, and, 
in the second place, why, ifthere was in 
fact pressing necessity for the alineation, 
she should, within two months of del- 
very cf the sale deed to the vendees, have’. 
instituted.a suit challenging the validity 
of the deed. (His Lordship referred to 
fhe evidence and held that the pro-. 
bability was: that-Rs; 4,742 . was still dus 
to the plaintiff as balance of- consideration’ 
and: continued). No argument has-been 
addressed to us with respect to the’ effect, 
of thé rejection of the cross-objection which 
was filed by the vendees in the appeal’, 
in the former case. That suit had been 
dismissed in its entirety by the trial Oourt 
and therefore, the defendant vendees-were ` 
not‘ entitled to file a cross-objection against , 
(1) 136 Ind Cas. 577, A 1 R1932 Pat. 109; :1 Pat. 
50; 12 PL T 582; Ind. Rul (1932) Pat. 113, 
(2) 11 O 801; 12 IA 23,4 Sar: 
202 PO. As 
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the dec-ee although they were entitled to 
suppoit the decree i in their favour on any 
of the grounds decidéd agamst them. . The 
only relevancy of the question whether the 
consideration money had been paid i in full, 
in the previous case, was for the purpose 
of testing the genuineness of the sale. “The 
genuineness of the sale having been decided 
in‘favour of the defendant ‘vendees it was 
open to yem, in supporting the decree of 
the trial ourt, to argue that the considera- 
tion money had been paid in full. 

But as the decree itself was merely a 
decree dismissing the plaintiff's suit, it 
was not opsnto the defendants vendees:to 
file a cross-objection against it. The 
cross-objection in the former appeal, there- 
fore, was not maintainable and was bound 
to be rejected on the ground of its non- 
maintainability and the rejection of it was 
not a rejection on the merits. In these 
circumstances the rejection of that cross- 
objection does not, in any way, prevent 
appellants from contending that the con- 
sideration money ‘was paid by them. But, 
as I have already indicated,- the evidence 
on which they rely for this purpose is not 
convincing, and in view of my finding 
that Rs. 4,742 of the consideration money 
is still dueto the plaintiff, the ene must 
be dismissed. 
James, J.~ I agree. 


ON. ional dismissed. 
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LAHORE-HIGH COURT. >- 
First Civil Appeal No. 1251 of 19 37 
; March 22, 1933 
: TEK CHAND AND COLDSTREAY, JJ. 
- AHMAD ALI SHAH — PLaINTIER— 
APPELLANT 
VETSUS 
MUHAMMAD ASHRAF ALAM SHAH AND 
. oTHESS —DEFENDANTS —RESPONDENTS 
Custom (Punjab) —Alienation—Colluterals, if can 
restrict alienation by male proprietor. ` 
Under Onastom (Punjabi, a collateral has no locus 
standi to restrict an alienation by a male proprietor 
unless the property alienated is -ancestral “qua 
himself and the alienor. 


F.C. A. from the' decree of the Senior 
Subordinate’ Judge, Sheikhupura, dated 
December 23, 1926. 

Messrs. Mohsin Shah- and. Muhammad 
Amin (Malik), for the Appellant.” |. 

“Messrs. Ghulam Mohy-ud-Din and Nawal - 
Kishore, for the Respondents. 

Coldstream, J.—The suit from. noe 


. this appeal has arisen related to land in 


the village of Ratta Gujran i in the Shahdara | 
HBB eT Sh 
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Tahsil of. the- Sheikhupura ‘District. The 
land belonged to one Ghulam Haidar 
Shah, a Hashmi Qureshi, and, on: his death, 
‘passed to ‘his widow Musammat Karim 
Sultan who in accordance with the 
‘Customary Law of the Province, took 
possession of ib asa life estate. She died 
and the land was recordcred by the Revenue 
Authorities as having passed to Muhammad 
Ashraf Alam Shah, a second cousin of 
Ghulam Haidar Shah., Muhammad. Ashraf 
Alam Shah, however, gifted the land to 
Ghulam Haidar Shah’s daughters, Musam- 
mat Mehtab Sultan and Musammat Nawab 
Sultan, and a mutation was made’ accord- 
ingly in the land revenue records on 
November 16, 1925. 

On May 4, 1926, Ahmad Ali. Shah, œ 
collateral. of Ghulam’ Haidar Shah -in the 
fourth ‘degree, instituted a suit 
Muhammad Ashraf Alam Shah; Musammat, 
Mehtab Sultan, Muasmmat Nawab Sultan 
and all the other existing - collaterals of 
Ghulam Haidar Shah, asking for a declara- 
tion that the gift by Muhammad Ashraf 


Alam Shah was illegal and would not: 
affect his rights and the rights of other 


collaterals of the donor. 


‘It. was admitted by the plaintifi’s Counsel 


that the land was not. ancestral of the 
parties, and’the Court dismissed the, suit 
on the ground that thé. plaintiff had. no 
locus standi to object to the alienation. 


Against this decision Ahmad ‘Ali Shah: 


submitted an appeal on April 7, 1927. 

On June 21, 1930, one of the principal 
respondents, Musammat Nawab Sultan, 
died. After enquiry her ‘share of the 


land was recorded as the property of her, 


descendants. The fact of her death was 


not, however, brought to the notice of this’ 
when Mr.. 


‘Court until October 22. 1931, 
Mohsin Shah, the appellant's . Counsel, 
submitted an application, under O. XXII, 


r. 4, of the Code of Civil Procedure, stating , 
that Ahmad Ali Shah, husband of Musam- : 
mat Nawab Sultan ‘and one of: the defend- . 
- ants (No. 5) in the suit was Musammat 

- Nawab Sultan's heir and legal representa- - 
' tive, and asking for it to be noted onthe. 


record that he was now impleaded as & 
representative of the deceased. 


“On the appeal coming up’ for hearing : 
before us to-day it was objected by Mr.. 


. Ghulam Mohy-ud-Din that,’so far as the 
share of Musammat Nawab Sultan in the 


-Jand gifted-is concerned, the appeal has? 


against, 


-abated, there having been no application: - 
made. within’ time -to bring her legal . 


| representatives upon the 


record, Mr, 
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Mohsin Shah in reply contended that Ahmad 
“Ali Shah (No. 5) being the father of 
‘Musammat Nawab Sultan’s children, may 
reasonably be held to represent her heirs 
‘sufficiently for the purposes of the appeal. 
Mr. Mohsin Shah admitted, however, that 
‘Musammat Nawab Sultan’s real heirs are 
those persons in whose favour her land. 
was recorded by mutation after her death. 
-It ‘is also evident from the record 
that the appellant was present during the 
mutation proceedings: and himself proposed 
that Musammat Nawab Sultan’s property 
should be recorded in the name of her 
real heirs. In the circumstances I can 
see no sufficient reason for condoning the 
negligence. of the appellant in failing to 
implead Musammat Nawab Sultan’s hers 
until now. The- appeal, however, will not 
abate as a whole [see Sant Singh v. Gulab 
‘Singh (1)] and we have accordingly heard 
Mr. Mohsin Shah in respect of the appeal 
so far as it relates to the property gifted to 
Musammat Mehtab Sultan, 
- Mr. Mohsin ‘Shah's case is that the 
family of Farrukh Bakhsh and his 
client belonged - originally to Amritsar 
District and. that, according to the 
Customary: Law. of that District, which 
is applicable to the. parties, ‘the collateral 
of an ‘alienor - of ancestral immovable 
property is entitled :to object to ihe 
alienation, even if the property was ‘never 
eld by acommon ancestor of the collateral 
and, the alienor. I may first observe that 
there-is no proof on the record that the 
family of the parties originally belonged 
-to- Amritsar. In support of his contention 
that Ahmad. Ali Shah is entitled to object 
to the gift’ in dispute Mr..Mohsin Shah 
‘has referred to a riwaj-i-am of the Amritsar 
District compiled in 1865. The value of 
this riwaj-i-am as a-piece of evidence has 
“been, discounied by this Court in Gurdit 
Singh v. Ishar Kuar (2), as well as ‘by 
the, Chief Court in Dial Singh v. Dewa 
Singh (3). In the current riwaj-i-am of 
the. Amritsar ` District there is 
nothing (and this is admitted by 
Mr. Mohsin Shah) to support his contention, 
which runs counter to the well established 
general rule of custom according to which 
a. collateral has no. locus standi to restrict 
an alienation by a male proprietor unless 


*(1) 114 Ind. Cas. 417; 10 L 7; A IR 1928 Lah 
672; 30 P L R 453 (F.B) ` 


„g 68 Tnd. Cas. 551; 3 Lah. 257; A IR 1922 Lah. 
(3) 5 P R1885, 
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property alienated is ancestral gua 
himself and the alienor. 

The lower Court's decision is correct 
and appeal must accordingly be dismissed 
with costs. . 

Tek Chand, J.— I agree. 

N. Appeal dismissed, 


CALCUTTA HIGH COURT 
Civil Application in Original Suit No. 276 . 
of 1876 
August 27, 1932 
AMBEG ALI, J. 
-A. B. MILLER— 
versus 
F. G. FERGUSON— 


Administration—Fund set apart for inactive creditor 
—Whether can be utilised for the benefit of active 
creditors —Power of the Court in protecting the 
creditors of whom it has knowledge but who have not 


` furnished proof of their debt, and of whom creditors 


it has no knowledge—Duty of executor regarding 
the claims of which he is aware. 
Funds set aside for inactive creditors may be ap- 
plied for the , benefit of active creditors. 
lf the Court decides that A, B and C are creditors 
for the amounts of X, Y und Z, that is to say it “finds” 
or “allows” or “discovers” them as creditors, then A, 
B and C are entitled to proportionate shares in the 
fund and in any -subsequent addition to that fund. 
A,B and or their, representatives on proving title 
are entitled to receive such share. In deciding who 
are the creditors, the Court is perfectly entitled to 
disregard D and EH, who have not come in answer to 
the advertisement, D and Ẹ neednot be regarded as 
creditors, and the Court may divide the fund among 
those who prove. Thisis so even if the Court may 
be aware of a ‘possible claim by D and E. Such 
division will not prejudice the right of D and B or of 
F andG (of whom the Court hasno knowledge at 
all) to come in and claim before distribution against 
the fund, and after distribution, subject to certain 
qualifications, against those who have received their 
shares: The Courton the other hand (being aware 
of possible or likely claim) may not disregard D and E. 
It may protect them by setting aside the proportion- 
ate shares of D and EH pending a finding, that is, 
may set them aside not absolutely but contingently 
upon a finding. Failing proof within the time set 
by the Oourt, the shares so set aside will revert to the 
General Fund. In other words, the Court may give 
D and E interlocutory protection. jp. 1166,col, 2; 
p. 1167, col. 1.] 3 
[English case-law,refer red.] : 
In the administration of estates, it is the 
duty of the executor or to whomever the con: 
duct of the proceedings’ is entrusted in fur- 


tection. [p. 1167, col. 2.] 


w 
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nishing. the materials for the report-to state to 

the Court not merely the claims _of the creditors 

who come forward, but any other claims of which 

he is aware. Therefore»it will be a question to be 

decided in each case whether there has been 8 finding 

or whether there has’ been merely interlocutory pro- 
[English Oase-law referred.| 


“Mr. 8. K. Gupta, for the settlors’ , repre- 


sentatives as also for some of the B, C and D, 


Creditors. b l l 

Mr. F. SYR. Surita for Messrs. Casel De 
Seguirez De Macao, for the Creditors C. 

Mr. Moore, for two of the D Creditors. 
“ Mr. Kamala Bose, for one of the C credi- 
tors who had received the trastee dividends 


in full. 


Facts.—This matter isin form an appli- 
cation for directions by the Official Trustee 
of Bengal.’ It is headed “In Suit No. 232 of 
1876,” an administration suit, in which the 
final -decree was ` passed. on December 
10, 1878. The history.of the matter is prior 
to 1826; there was a firm of merchants and 
agents ‘in Calcutta, consisting of the 
Barrettos and a gentleman called Edward 
Brightman. The firm failed. The surviv- 
ing partners, Louis Joseph Barretto and 


' Edward’ Brightman, wanted to make .the 


most complete possible satisfaction to the 
creditors ‘of the firm and -to individual 
private creditors. For this purpose, they 
entered‘into a. deed’ of trust, . dated March 


“10, 1827. Thisis Ex. A to the petition. The 
terms-of this document may however be of 


- some assistance -in ‘construing the decree, 


_ referřed to. 


During the period 1827 to 1874, 
the trustees, who were prominent merchants 
in Calcutta, received proof of or admitted 
debts and paid three ‘dividends, which are 


’ referred to as the “first three dividends” of 


"6, 1874; on a petition 
This -Suit No. 232 of 1876 was.. 


- the insolvent estate of a Mr. Sinaes 
` the creditors, for administration of the trusts - 

declared 
The preliminary . decree was passed . on- 


12 per cent. and 14: per cent. 


374 per cent, | a 
-making altogether 633 -per 


respectively, 


cent. ‘The said:dividends, or “some ofthe: :. Rh Ia a a 
_. @) To set aside a fund for the B creditors 
which. may be called. the “B Fund”, repre- 


said dividends, were “paid to about 108 
creditors or their representatives. : 
The Official’ Trustee of . Bengal was 
‘appointed trustee of the deed, on February 
of the. surviving 
trustees. 
filed by the Official Assignee. representing 


by the deed of March 10, 1827. 


November 30, 1876. The final decree was 
passed 


‘what -happened between these two dates is 


not known. There are no-papers in exist-. 
-ence.which:. show.what orders, were made, 
and, most unfortunate of all, the officer's 


one of - 


on December 10,. 1878. As to, 


A. B. MILLER Y. F. G. FERGUSON 


of the debts. 


dividends in full. 


. 1363 


report upon which the final decree ‘was 
based is “not „available. The matter, in 
issue. will really turn upon the construction 


_of that decree. 


There are four schedules to that decree. 
schédule: A includes about 124 names, and it 
gives against those names the amounts 
The inividuals referred. to in 
schedule A are ` referred to as “the original 
admitted creditor” of the firm. The .decree 


= nowhere refers to private creditors of the 
‘individuals. 


This schedule contains about 
30 of the 40 names contained in the schedule 
to the copy of the deed of trust. The other 
names are new. Schedule D contains the 


“names of about 56, persons as being-the- 


names of those “creditors or their-représent- 


. atives who had come in the ‘suit and proved 


All of these save-one, No. 19 
have received froni the trustee 
Schedule © contains 
about 68 names, as being the names of those 
creditors who had not come in the suit. - (In 


their claims.” 
of schedule D, 


’ actual facts schedule C shows about 98 names, 


but of these some 30 properly appearing in 


, schedule D are included in schedule ©. This 


“in 
“the three first dividends in full; and four 


‘ error may beillustrated by adding together 
. the numbers of the creditors in 
‘GC’ and D, which come to 154, whereas 
-A contains 124). 


schedules 


Of the 70°. persons’ 


appear. . properly 
27 


names, whose - names 
had received 


schedule ~ O,, 


‘es 


| of these 27 the, second dividend, and 16 had 


‘yeceived none of the three dividends. The 


- aggregate of the last two figures, 27 and 16, 


some 43 (plus Padchu Pandab creditor No. 
31) making in all 44 are the creditors whose 
names are set out in schedule B, 2. e. creditors 


- who had not received the first three dividends 


apportioned, In 


“in full. The ultimate : effect of the decree 


was: `- 


senting the first. three dividends or that 
part of the first three dividends not received 
by the 14 B's. The B Fund was to be sub- 
apportioned. (ii) To provide for a4th and 
final dividend ‘out of the entire balance, the 
words being “apportion the balanceé:” (a). 
This dividend to be paidout to the 51 Ds, 
and (b), to be retained for the 70 O's,’ the 
words being “to retain- the sums _appor- 
tioned to the individual creditors mentioned 
in schedule C.” This may. he-called the “O, 
Fund," which, again, wás to be sub- . 
drawing up the schedules 
two mistakes were made, first,29°D creditors, 
who had in fact’ received the three trusteg 
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“schedule C. The result of this mistakeis that 
'29 quotas of the 4th dividend have been 


included in excess in “CO fund.” The 
capital represented by these excess 
dividends is about Rs. 36,000. With 


accretions it now amounts to Re. 1,25,000. 
This fund may be called the “DC fund.” 
The second mistake made was that owing 
_ to:the ‚particular form of schedule D (due 
to the fdct thatall the D's had received 
.633 per cent. of their claim) showing against 
their names only the balance of their claims, 
„the final dividend for the D’s was calculat- 
‘ed onthe basis of Rs. 11-5-6 per cent. of 
364 per cent. of their claim. The trust was 
“closed on May 31,1881. Theevents subse- 
- quent tothe closing of the trust are as follcws: 
Four creditors included in schedule B, 
not including Panchu-Pandab, have received 
-their share of the B fund and their shafe 
of the C fund plus accretions, their shares 
“being in point of fact calculated on their 
original .claim plus interest. In addition 
ito these four, three more creditors, who 
had already received the first three divid ends, 
-have 1ẹceived ibeir portions of the C fund. 
Certain claims have been received by the 
Official Trustee, including a tentative 
claim Ly the Secretary,of State, referred to 
in para. 29 of the petition, a claim by J. A. 
Barretto, and J. N. F. Barretto, one the 
legal representatives of the origin al settlors, 
and a claim by a “O” creditor, the Casel De 
‘Seguirez De Macao, a company incorporated 
under the Portuguese law. It appears that 
ho persons other than those mentioned in 
the schedules or their representatives have 
put in claims. Petitions by one of the 
“representatives of the settlor and by the 
company have been filed, but these ap- 


plications stood over in order to allow the . 


present matter to be decided. This petition 
was filed .on September 1, 1931, when 
certain’ directions for- advertisements, were 
“given and it now comes to be heard on 
“notice by such advertisement. Thus the 
different funds which are in question are: 

(1).. The D-C fund, capital plus accretions 
‘Rs. 95,137-5-8. This is the fund represented 
“by that: portion of the dividends set: apart 
for the 29 creditcrs whose names properly ap- 
‘pear in schedule’ D and improperly appear 
also in schedule C. (2). The B fund- with 29 


“potential participants. Capital Rs. 56,131-1-4 - 


(3). The C fund with 63 potential : partici- 
pants. 


and Rs. 28, 457-294, The D fund not drawn 


Weil only” one. potential paia, equal: 
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(4). Accretions of B ard C-funds,: 
respectively, approximately Rs. 1,96,703-11- 4, : 
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to Rs. 260-8-9 and with accretions. 
Rs. 742-1-10, practically negligible but 


theoretically of considerahle importance (6). 
A further fund (E fund) not yet in existehce 
but which it is sought to create by he 
‘release of the D-C, B or C funds or any of 
them for the creditors now active and 
appearing, whom I will call H's, The ks” 
(consisting as might be expected mostly of 
D's) claim that the E fund should be dis- 
tributed among them to the @xclusion of 
all creditots who have not in these proceed- 
ings already come inor who do not coms 
in within a time to be fixed by the 
Court. | pi 
In the application the D's were stepene 
ed by the Administrator-General the ad- 
ministrator of several estates of creditors 
included in schedule D. Mr. Isaacs appeared 
for the Administrator-General, and Mr. 
Gupta (who appeared in several interests) 
aleo represented three of the D creditors.. 
“Theclaim on behalf of the D's isa double 
one: (i) That .the D-C fund should be 
utilised—(a) to remedy the D’s defective 
fourth dividend, or (b) to provide a fifth 
dividend for the D's or E' s. (ii) That the B 
and C funds and/or their accumulations 
should be utilised to provide a fifth 
dividend for the D's or E's. The Creditors 
(including the B’s who are only a variety ` 
of C creditors) are represented by No. 53 
C, thé, Casel, Seguirez DeMacao for whom 
Mr. Surita appears and by Nos C 31 and 
32 and’ B, 3, 10 and 388 for whom Dr. Gupta, 
appear and No. 067 for whom Mr. K. B.? 
Bose appears. The C creditors claim that 
they are entitled to their portions of the B 
and C funds with all accretions and to have 
calculated_ such portions on the basis that 
their claims carry interest. 

The representatives of the settlors are 
J. A. Barretto and J. N. F. Barretto, for 
one of whom Dr. Gupta appears. Their 
claim is that the portions of the D, C, B 
and C funds with accretions in respect of ` 
which no claims have been received should 
afler satisfying a!l creditors who have 
appeared in full should revert to the 
estate of the settlors.. Hence the questions 
to be considered may be summarised as 
follows: (i) Should the DC fund be re-¥ 
leased, and if so, for whom? (iz) Should 
the Band C funds and-or’ their accretions 
be released, and if so, for whom ? (iti) 


‘Should the D fund (not drawn) be re- 


leased, and,.if so, for whom ? 

Judgment. —(His Lordships stated the 
facts-and the questionsto be considered, and 
proceeded to consider the law on the point), 
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Law.- In this case, T will deal with the 


law before dealing: with the, question- of- 


construction. The authorities to be con- 
sidered are not many: Williamson v. 
Naylor (1), Alderion v. Petrie (2); Ashley-v. 
Ashley (3), Ashleyv. Ashley (4) and: In re, 


Macdonald (5), Wilson v. Church (i) and: 


the following text-books: Daniel's Chan- 
cery Practice, pp. 890-2, 897-8;- Ston, 
Edn. 7, forms 2417 and 2429; and English 
Rules-of Co@rt,O. LV, inter alia, rr. 56 and 
65 and forms in appendix I Nos.’5 and 6, at 
pp. 1699 and 1701 of the 1931 rules. I 
will take these authorities in the above 
order. f 

In Williamson v. Naylor (1), there was'a 
trust by will of one-fifth of the estate of 
the ‘testator to be distributed rateably 
amongst.52 persons mentioned in the 
schedule to the will. It was held and this 
was the crux of the case that these persons 
were not legatees but creditors whose 
debts were revived by the will. 
one-fifth amounted to'a sum of £3,999. 
At*p.212 this amount is referred to as 
having been set apart for the creditors; 
Of the 52 creditors named in the schedule 
to the will only 22 had come in and 
proved before the Master, and in the 
result these 22 creditors were allowed to 
receive and appropriate the whole amount 
towards statisfaction of their debts to the 
execlusion of the 30 who did not- come in. 
The real point of the case is that, for 
reasons good or bad, the schedule to the 


will was not accepted as equivalent to. 


proof of the debts end the Court actually 
found only 22 to be creditors. The rea- 
sons are indicated at p. 215 of the original 
report (inter alia that there was no know- 
ing whether the debts had or had not 
been discharged). The principle applied 
is not different from that so clearly ex- 
pressed in David v. Frowd (7) to which J 
hall again refer, namely, that the Court 
is perfectly entitled to distribute among 
those whom it “discovers” to the exclusion 
of other creditors whom it does not ‘‘dis- 


cover” subject to certain reservations of 


the right in favour of those others. 
The second authority is Alderson v. Petrie 
(2) recited in Ashley v. Ashley (3), This 


(1) (1838) 3 Y & C Ex. Eq. 208; 90 R R893 

(2) (1873) 25 W R 361n, 

(3) (1875) 1 Oh. D 243. 

(4) (1876) 4 Oh. D 757; 46 L J Oh. 322; 36 L T 290; 
25 W R 356. 


(5) (1889) 59 L J Oh. (N. 8.) 231; 62 L T 541, 

(6)-(19111 103 L T 81. | 

(7) (1833) 1 Myl & K 200; 2 L J (N. 8.) Oh 68; 36 
2 R 308, ; a BC? 
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was detided by Lord Selborne, and the 
principle laid down” was. that’ all: thé 


“creditors, named in tha. schédule to- the 


master’s. report, as having». established 
their claims; acquired a vested interest it 
the’ Griginal funds and any funds subse” 
quently falling in, and that ee 

“only the .proportion of thefund which the debts 
,of those who claimed payment at the subsequent 
period bore to the entire debts could . be paid 
ei that the rest ‘must be retained in’ Court, 
(p. 273): 

Alderson v, Petrie (2) was followed in 
and applied in Ashley'v. Ashley (3) to which 
I must refer to in a little detail. This 
was the administration of an estate of one 
Charles Pitfiéld. On August 9, 1792, there - 
wasa report by the master, ‘specifying ‘the 
fund in Court and specifying the creditors- 
“found.” Some of the creditors “found” did 
not withdraw their dividends,which amount- 
ed-to £425-10s. In 1867 asum of £3,146-16-3 
fellin, and an inquiry was directed ‘as’ to 
who were entitléd to share to the £ 425-10s 
and'£3,146-16-3. “Only. two creditors came 
inin this inquiry and they claimed pay- 
ment in full to the exclusion of all others 
(sce p. 246). On April 5, 1875, a certificate’ 
was given. It was held that thè two cre- 
ditors who came in only received a rateablé 
proportion ofthe fund that had fallen ‘in, ' 
(As I read it they were not entitled’ to 
share in the £125-10s at all.) I do not 
refer in detail to the judgment on appeal. 
(4), although there is much that bears. 
closely onthe matters in question in this’ 
case. ` ; 
In re Macdonald (9) is an authority, which 
at first sight, appears to be on all fours 
with the present case. In 1864, thé ‘testator 
died and, in 1866, there were advertise- 
ments for creditors. Some came in, but 
the proceédings were abortive. In 1888, 
a large sum of monéy, £1180, was paid" 
into Court and thé administiation was“ 
again taken up with the result: that, on 


- November 16, 1889, there was'a certificate, 


showing (i) Debts ‘‘allowed” to the extent’ 
of £609; (it) 20 creditors were ascertained, 
1. e., either living or: by their , personal ' 
represéatatives. Their debts amounted to 
£325. (iit) 15 creditors not traced, Their > 
debts amounted.’ to £282. The fund was. 
divided and £282 was apportioned and 
retained in Court subject to further orders}: 
It was arguéd, by way of distinction, that ‘ 
in ‘this’case, all the ‘creditors had put’‘in- 
claims, but that does: not appear to þe? 
so. So far as the 15 creditors are concernéd, 
‘in this respect there doesnot appear to” 


“he any distinction between them and the 
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C creditors of the decree of 1778. The only 
question -tomy mind is whether the order 
was intended to. be a final order. 
It would be interesting to know what 
happened tothe fund retained. Iam in- 
clined to think that it was a final order: 
see Laniel’s Chancery Practice, p. 395 and 
Seton, p. 1403). I propose,however, for the 
purpose of deciding this..cáse, not to make 
that assumption. . 
The last case is Wilson v. Church (6). 
The history of the matter will be found 
in another report, Wilson v. Church (8), As 
this case has been strongly relied upon by 
the D creditors, the judgment of the Court 
of Appeal,on June 20, 1879, declared .that 
the trust fund, to which the bond-holders 


were entitled by way of resulting trust, 


amounted to X. The trustees were direct- 
ed to raise £744,800 and apportion this 
sum rateably to the unredeemed bonds. 
. Thetrustees were to give notice to the 
bond-holders to attend and receive thé 
amounts. The trustees were to . pay the 
holders of the bonds, on presentation, the 
amount apportioned, and they were to give 
certificates to such persons entitling the 
holders to a rateable proportion of the 
balance.. Lastly, the trustees were to ap- 
portion the balance and then to distribute 
to the holders of the certificates on pre- 
sentation. The trustees raised £744,300, 
and, out of it paid a dividend of 45 per 
cent. “upon issued certificates.” (This must 
refer to some certificates attached to the 
bond and not to those issued by the trustees.) 
There remained a balance of £39,987. On 
July 8, 1881, an order was made giving the 
trustees leave to pay a further dividend 
of £2-68 per cent and (this is the important 
point) to pay into the Court to the credit 
of an account headed “unpresented bonde,” 
45 per cent. plus £ 2-6s percent. on £9,600 
worth of bonds not presented. The sum so 
set aside apparently amounted to £1,918. 
There was a direction as - 
residué with which we are not concerned, 
As to what happened afterwards, I find 
some difficulty in following, for instance, 
as to how the names of the holders of the 
unpresented bonds were ascertained: see 
p. 33, col. 1. e l 
However that may be, the ultimate re- 
sult was that sum of £1,918 being ‘ the 
unpresented bonds fund was released 
and applied in payment of bond-holders 
who had presented their bonds. The case 
¢herefore is an “authority for the proposition 
that funds set aside for inactive creditors 
(8) (1879) 41 L T50, | opt 
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may be applied for the benefit of active 
creditors. From a practical point of view, 


the case is not dissimilar to the present: 


case. Legally, however, there is a vital 
difference, namely, that the Court had not 


_by a decree, as in Alderson v. Petrie H) 
.and Ashley vV. the 


Ashley (8), “found” 

holders of the bonds to be creditors‘or ent- 
itled to share in the fúndin Court. This 
difference enabled Eve, J. to distinguish 


the cases mentioned. This therefore being’ 


the state of the authorities, the Question is 
whether or not the presant case falls 
within the scope of Alderson v. Petrie (2) 
and Ashley v. Ashley (3). The D creditors, 
represented by Dr. Gupta and Mr. Isaacs, 
seek to distinguish these cases on the follow- 


(t) They contend that, on a proper construction 
of the final decree, there is no finding that the 
persons named in the schedules are creditors. (This 
is the question of construction which I shall deal with 
‘next ) . 

(ii) They contend (and this is a purely legal point) 
that there can be no f£nding in the absence ofa 
claim.’ That there cannot be a debt: without a 
creditor. ‘lhat the master or the officer cannot 
“allow” a claim of “find” a debt unless there is 
“some action on the part of the creditor. The 
expression used by Mr. Isaacs is that the creditor 


‘“must manifest his appearance.” That there can be 


no passive proof of the debt with the effect of 
vesting the fund in the creditor. They point out 
that in the cases Alderson v. Petrie (2) and Ashley v. 


Ashley (3; there has been such active proof. As regards . 


In re Macdonald (5)1 have expressed my view. 

I will now summarize as shortly as I 
ean the principles which TI consider are 
to be deduced from the authorities: 

ʻi) If the Court decides that A, B and 
C arecreditors for the amount of X, Y 
and Z, that is to say it “finds” or “allows” 
or ‘‘discovers” them as ‘creditors (all these 
expressions being used in the authorities 
I have mentioned), then A, B ‘and C are 


‘entitled to proportionate shares in the fund 


and in 
fund. 7 

(ii) A, Band-C or their representatives 
on proving title are entitled to receive such 


any subsequént addition to that 


- share. 


(iii) In deciding who are the creditors, 
the Court is perfectly entitled to disregard 


:D and E, who have not come in answer to 


the advertisement. D and FE need not be 


‘regarded as creditors: see Ashley v. Ashley 


(3) and I avidv. Frowd (7), and the Court 
may divide the fund among those who 
piove. This is so even if the Court may 
be awale of a possible claim by D 


: and E. 


(iv) Such division will not prejudice the 


-right of D and E orof F and G (of whom 


r 
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the Court has no knowledge at all) to 
. come in and claim before distribution 
against the fund, and after distribution, 
subject to certain qualifications, against 
those who have received their shares: See 
In.re McMurdo (9), where this aspect of the 
matter is fully discussed. . 
(v) The Court on the other hand (being 
c aware of possible or likely claim) may not 
disregard D and E. It may protect them 
by setting aside the proportionate shares to 
D and F @ending a finding, that is, may 
set them aside not absolutely but conting- 
ently upon a finding. Failing proof with- 
in the time set by the Court, the shares so 
, set aside will revert to this General 
Fund. In other words, the Court may give 
D and E interlocutory protection. 
(vi) Oan the Court do more for D and E ? 
- Gan it make a final allocation, although 
D and E have not come in? Can the 
Court, in spite the ordinary rule of practice, 
‘no claim no creditor” [Ashley v. Ashley 
(3)]in a special case decide as to D and 
E's right just as it decided on A, B. and C's 
right and find D and E to be creditors, i. e., 
without active proof, treat the claim as 
“allowed,” leaving merely the right to re- 
ceive contingent cn proof of title. Person- 
ally I can see no insuperable obstacle on 
principle to that being done, and I can con- 
- ceive many cases in which it might be de- 
sirable or inevitable, cases, for instance, 
where there has been considerable lapse of 
time resulting in loss of evidence and 
death of various creditars, cases where the 
claim had once been proved or admitted, 
cases where not only thare had been proof 
but where there had been part payment 
and so forth. 
In this connection I would like to refer, 
by way of parenthesis, tothe D's. Is the 
` position of D's in 1932, from a practical 
point of view, materially different trom the 
‘A’s in 1878? We know that they have not 
been paid, but also we know from the find- 
ing of the Court that A’s had not been paid 
in 1878? Many ofthem show no active 
movement. We do not know whether they 
are alive or dead. Itis clear, in law, that 
the sum of Rs. 260-3-9' retained in the D 
Fund for creditor D-19 cannot be applied for 
< the benefit of those D's who now “manifest 
their appearance.” b; h 
Upon the question whether the Court can 
“find” without ective proof, I think the 
portion of Daniels Chancery Practice 
to which I have referred, gives the answer, 


(9) (1902) 2 Oh, 634; 71 LJ Oh. 691; 50 W. R 644; 
s6 L Tsit, ; BA a 


A. B. MILLER v, F, G, FERGUSON 


“the final question of 
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as also the forms in the Annual Practice 


A 


In the administration of estates, it is the. 


duty of the executor or to whomever the 


conduct of the proceedings is entrusted in: 


furnishing the materials for the report to 


state to the Court not merely the claims of | 


the creditors who come forward, but any - 


other claims of which he is aware: vide In 


re Land Credit Company of Ireland (10) - 


and indeed, the English form ‘provides a 
special schedule for this purpose. Form 
6-B is to seb out ‘‘List of sums of money 


due, but in respect of which no claim has . 


been received,” and there are two sub- 


schedules Part 1, “sums admitted to be | 


due”: Part 2, “sums which may be due, 
but in respect of which the liability ought 
be proved.” It contemplates that for the 
purpose of preparing the certificate, or its. 
equivalent the report, upon which the find- 
ing of the Court will follow, persons, having 
what may 


be due, and 
proved although no 
It, therefore, appears 
practice 

sential for a finding. 


claim has been put in. 


be called the carriage of the . 
proceedings are to state sums admitted to- 
which should be. taken as 


both in principle and . 
that an “active” claim is not es- . 


(vii) Therefore it will be a question to be ` 


decided in each case whether there has 
been a finding or whether there 
merely interlocutory protection. 
Court established aright? Hasit merely 
protected the-creditor? That brings me to 
construction. 
Construction.—The question is whether 
the decree of 1879 isa finding in favour of 
the A creditors for the amounts set against 


has beer . 
Has the 


their names in the schedules, I will call - 


Construction I. Or was itso far as the C 
creditors are concerned, protection; pending 
a finding, I will call this Construction IL. 
(His Lordship found in favour of Construc- 


tion I after giving reasons for the same and ` 


His Lordship. then continued). That being 
my finding on the questions of construction 
the whole matter to my mind is covered by 
Alderson v. Petrie (2) and Ashley V. Ashley 
(3) and Iam not free to release the funds in 


question for the benefit of the active credit- 


ors. 

Result.—The result is as follows: (4) 
There is no resulting trust in favour of the 
settlors or their representatives. (it) The 
DO Fund. This fund is a surplus fund 
and may be released. 
higher: claim to this fund, it would, in ac- 
cordance with Ashley v. 
provide further dividends to all those whoge 

(10) (1872) 21 W R 135 (Eag) =: 7 lle fet. 


on 


If there were no- 


Ashley (3), go to, 
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claims have been allowed; but, in my view, 


itis the duty-of this’ Court, first, to correct - 


thé error which has: resulted in the fourth 
dividend to thè- D's being inadequate and 
I will direct that the DO Fund be applied 
first, apart from ‘the question’ of costs, 
which T will deal with:hereafter, to remed 
the defect of the fourth dividend. As to the 
precise manner in which’ this should be 
done, I need not give directions, unless I am 
asked to do so, but it would appear, at first 
sight, that the best method of doing this 
would: bė to recalculate the dividend debit- 
ing the C's. with the amounts which they 
had actually received. 

At present, I merely declare that ihe D-C 
Fund may be applied for this purpose. The 
balance, if'any “of the DC Fund will be 
apportioned between all those creditors 
whose claims have been allowed, according 
to my. finding’ (and of course any new 
claimant who comés in before the distribu- 
tion). Those A creditors or their repre- 
sentatives, who have come in and are en- 
titled to receive, may be paid out. With 
regard-to the others, their portions must be 
rétained-in the same way as the other 
funds with which I now propose to deal. 

(vit) The’ B Fund-must be-sub-apportioned 
and" separate individual accounts opened. 
The sums so apportioned will remain sub- 
ject to proof of title. 

(iv) C- Fund to be dealt with in precisely 
similar manner: 4 


(v)- B.and C accretions, in my view of the 
law go. with the share of each individual. 
In other words, the-B and.C Funds. will be 
treated: as if so many individuals were 
beneficiaries of a particular portion of the 
fund from the year 1878. | ~ 

(vi) The B and C Funds will be appor- 
tioned as, they stand at present irrespective 
of.any amounts paid outto Band C cre- 
ditors since the. final decree, whether 
in, excess, of the amounts properly pay- 
able to those creditors.or not. As regards 
such, amounts the Official Trustee is dis- 


charged. . 

(viz) The D Fund (Rs. 260-3-9 plus ac- 
eretions, Rs. 481-14-], total Rs. 742-1-10) 
will remain subject to proof of title. 

(viii) There will be no E Fund. 

(ix) On the. question of costs I am prepar- 
ed.. to, direct as follows: Before the D-C 
Fund is applied in accordance with direc- 
tion (ii) aboye, it will bear the following 
costs: | 

The. remaining, portion is not 
purposes of this report.—Hd.] z i 
D. ~, `- Orders áecordingly. ` 
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Letièfs Patent Appeal No. 20 of 1933 ə - 


March 1, 1934 
JACKSON AND LAKSHMANA Rao, JJ. 
NARAPPA NAICKEN— COUNTER” 
PATITIONER—DEROREE-HOLDLR— APPELLANT 
ver US 


GOVINDARAJA NAICKEN, MINOR BY- 


GUuArDIANn MUTHAMMAL—PesitTionER— |" 


. RESPONDENT. 

Foreign Court—Ex parte decree of foreign Court— 
Ezecutability in British India—Sulrissivon to 
jurisdiction— Applying to set aside ex parte 
effect of. 

- The question whether thedefendant against whom 
a decree has been passed by a foreign Court: had 
submitted to its jurisdiction is one of fact. 

Where the defendant did not appear at the. trial 
but in the Court of.execution took time to have it 
set aside as being ex parte, in the foreign Court : 


Held, that there was no submission to the jurisdic- ` 


tion of the foreign Court Sheo Tahal Ram v. Binack 
Shukal (1’,' Malhar Naraei Prabhu v Vishnu Somu, 
Ganadar (2), Guiard v De Clermont (3), Hari Singh v 
Muhammad Said (4) and Bossiers v. 
referred to, 


L. P. A. against the judgment and order 
of Mr. Justice Curgenven -dated Novem- 
ber 23, 1932, and passed in Appeal 
against Appellate Order No. 132 of 1928 
preferred to the High Court against the 


order of the District Court of Coimbatore. 


dated March 6, 1928 and made in A.S. 
No. 214 of 1927 (E. A. No. 280 .of 1927 in 
E: P. R. No. 8901 1927 on the file of the 
Court of the District Munsif of Tiruppur 


.in O.8..No. 929 of 1098 M. E. on the file . 


of the Court of the District Munsif of 


p 


Quilon. 


Mr. T. M. Krishnaswani Iyer, for the Ap- - 


pellant. h 
Messrs. K. Bhashyam Iyengar, and 
C, Viraraghawan, for: the Respond- 
ent. 


Judgment.—The appellant is seeking 
to execute in British India against a resi- 
dent of British Indie, a decree obtained in 
aCourt of Travancore. Inthese circum- 
stances it is admitted that the decree is 
only executable if the respondent sub- 
mitted to the Travancore jurisdiction. It 
is a question of.. fact. The respondent 


never appeared at the trial of the suit in ` 


Travancore but it is argued that his sub- 
mission may be inferred from the fact 
that in the Court of 
not repudiate the decree, but took time 
to have ib set aside, as being ex parte 


in the Travancore Court (with the result ` 
If, it is ` 


that the dectee was affirmed), 
said, he submitted to the jurisdiction at 
the end of the transaction how can it be 


decree, . 


Erocker (5), 


execution he did’ 


4 


b 
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said he did not submit to it at the 
heginuing ? The Jower Appellate Court 
and this Court have preferred’ to 
‘infer that he did not submitat the 
beginning, and his subsequent action 


was due to ignorance of:his right, 
and we are not prepared to say at this 
stage that inference of fact is wrong. 
This disposes oz the appeal but as so 
often happens the argument has been 
more kl Wa than its matter and 
much caSe-law has been cited. The law 
is correctly stated in Sheo Tahal Ram v. 
Binack. Shukal (1), and Dicey as quoted 
fully in this case seems to be correctly 
- understood at p. 753* only we should 
excise ‘probably’ (2 lines from bottom). 
To give jurisdiction and therefore validity 
to the decree there must be submission 
before judgment is pronounced. Submission 
afterwards, unless, as in our case, sup- 
porting an inference that there was submis- 
sion before, is only effective as creating a 
sort of estoppel such as that in 
Malhar Narain Parbhu v. Vishnu Somu 
Ganadar 80 Ind. Cas. 754(2). There the judg- 
ment-debtor took no objection to the execu- 
tion, and allowed it to proceed to sale; and 
the Court held that to allow him subequent- 
ly to protest would seem very strange either 
in law or in equity. But in our case 
the respondent has all along opposed the 
execution. It is not very clear what the 
learned Chief Justice meant at the bottom 
of p..750 in 53 All. By adverse order 
he may be thinking of an appellate 
decree such as there is in Guiard v. 
DeClermant 3). A mere order, asin our 
case, made by the foregin Court ‘that 
the orignal decree stand, can add nothing 
to its validity or in any way extend 
the jurisdiction of the Court withregard 
to it. But an appellate decree which is 
the decree in the suit is quite another 
matter Hari Singh v. Muhammad Said 
<~(@,. in terms follows Guiard v, De 
Clermant (3),- (see p. 92). It may be 
questionable whether the facts of 
these two cases run altogether on all 
fours; but that is not a question which 
we need discuss. And, of course, an 
order after judgment has been passed 
(1) :36 Ind Cas. 353;52 A 747; (1931) A L J 653; 
A IR193t All 689; Ind Rul, (1932) All. 177. 

(2) RO Ind. Cas 754; :6 Bom. L R 392; AIR 1924 
Bom 351. 


(3) (1914) 3 KB 145; 83 L J K B1407; MILT 
293; 30 TL R511 


(4) 102. Ind, Cas.5°3, 8 Lah 54; A IR 1927 Lah. 
200. 








*Page of 53 A—| Ed]. 
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is not the same as an order. before the 
suit. In. Bossiersv. Brocker (5), ib was 
held that an appearence 
Court: before the suit in order to protest 


against -its - jurisdiction involves the 


defendant in the necessity of submitting. 


to ils jurisdiction if the | plea to, the 
jurisdicticn should be disallowed. But 
appearance after the suit is decreed need 
not involve any such necessity. It is 
not as though after refusing to set aside the 
ea parte decree the Court proceed to pass a 
fresh decree. 
The appeal is dismissed with costs. 


A. a Appeal dismissed. 
(5)6 TLR85- 


SIND JUDICIAL COMMIS- 
h _SIONER’S COURT 
Civil Miscellaneous Jurisdiction No. §1 
of 1933 
November 24, 1933 

< RUPCHAND, A. J. Q. ' 

In re SRIKRISHNA KHANNA AND Bros, 
AND ANOTHER — RESPONDENTS Nos. 1 & 2. 

Civil Procedure Code :Act V of 1918), ss 10, 141 
—Filing of suit in one Court and subsequent 
application in another Court—Stay of application 
till suit is decided, propriety of—Arbitration 
proceedings, if a suit. | 

Itis hardly open to a party to blow hot and cold and 
ask the Court not to inquire into an application 
filed by such party until a previous suit in respect 
of the same subject-matter filed by him is decided 
by another Court. 

Quaere.— Whether arbitration proceedings are a 
suit within the meaning of e. 10 and s. 141, Civil 
Procedure Code, and whether an arbitrator is a party 
to the proceedings instituted by a person adversely 
affected by the award filed under ths Arbitration 
Act, to have it set aside. S. R, Malhotra v, L. 
Sukhdayal Kapur (|), referred to, ` 


ney. 


in the foreign , 


Messrs. Kundanmal Dayaram and Kodu- . 


mal Lekhraj, for the Respondents Nos. 1642. 

Order.—This is an application under 
s. 10, Civil Procedure Code, ‘asking me to 
stay the proceedings pending the disposal 
of the suit filed by respondents No.2, 
against repondents No.1, in the Court: of 
the Subordinate Judge,- Amritsar, and the 
application filed in the Court of the District 
Judge, Amritsar, to seb aside a previous 
award between the parties. It appears 
that certain disputes relating to late ship- 
ment of the goods contracted for were re- 
ferred to arbitration, and an award was 
made in favour of respondents No. 1. That 
award has been filed in the Court of-the 
District Judge, Amritsar; and is beifig 
objected to by’ respondents No. 2. A suit 
has.also been filed by respondents No. 2 
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in the Court of the Subordinate Judge to 
set aside that award. 

After that award was made, respond- 
ents No.1 called upon respondents No. 2 
to pay for and take delivery of the goods 
which according to the award passedin 
their. favour were not late-shipped. Res- 
pondents No. 2 failed to take delivery of 
the goods and they were accordingly sold 
resulting in a loss. Respondents No.1 
then galled upon respondents No. 2 to pay 
the amount of the loss, failing that, to 
refer the disputes between the parties to 
arbitration. As respondents No. 2 failed 
to nominate their arbitrator, respond- 
ents No. 1 proceeded to appoint their 
nominee asthe sole arbitrator and obtain- 
ed an award which is the subject-matter of 
the persent dispute. Now this award is 
enforceable as a decree unless itis set 
aside. Respondents No. 2 know that 
unless they can put a spokein the wheel 
of respondents No. 1, the award will be en- 
forced as a decree against them. They 
have, therefore, filed an application to this 
Court to take the award off the file and 
have thus delayed enforcement of the 
award as a decree. They now want that 
their application to take the award off 
the file should not be heard, but should 
be stayed, until the previous proceedings 
pending in the Punjab Courts are dis- 
posed of. The evident object of this ap- 
plication is to further delay the payment 
of the amount due under the award until 
the disputes pending in the Punjab Courts 
are finally decided. i 

It is, no doubt, .true that if the first 
award is set aside, the respondents No. 1 
would have some difficulty in retaining 
the money which they obtain by enforc- 
ing the second award in the event of the 
present application to set aside that second 
award being dismissed. But so far as 
s. 10, Civil Procedure Code, is concerned, 
it is abundantly clear that it- has no ap- 
plication. The matter in 
present application cannot possibly be said 
to be directly and substantially in issue in 
the proceedings now pending in the Punjab 
Courts. The present award evidently 
proceeds on the assumption that the first 
award is a correct award. It is hardly 
possible that by the second reference it 
could have been intended that the arbi- 
trator should again -go into the disputes 
which were the subject-matter of the first 
reference. That being so, s. 10, has, apart 
from any other considerations, no applica- 
tion, There is another equally - fatal 
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to go into that point, 


‘that I` should,, in 
inherent powers under. s. 151, Civil Pro- 


‘the process of the Court 


issue in the © 
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objection to the grant ofthis application, 
As pointed out by me in the recent case 


-of Messrs. Grahams Trading Co. v. Messrs. 


Charandas ` Harnamdas Jud. Misc. 
No. 182 of 1933 it is hardly open 
to a party to blow hot and cold and 
ask the Court not to inquire into an ap- 
plication filed by such party until a 
previous suit in respect of the same sub- 
ject-matter filed by him is decided by 
another Court. If the respondents No. 2 
did not want their objections togbe gone 
into, they need not have moved this Court 
to deal with them. 


At the time when I was dealing with 


the case of Messrs. Grahams Trading 
Company v. Messrs. Charandas. Harnam- 
das (l), my attention was not invited 


to the case of S. R. Malhotra v. L. Sukhdayal 
Kapur (1) where I have expressed a doubt 
with regard to the ruling in Jai Narain 
Babulal v. Naraindas Janimal (2), with 
regard to the question whether arbitration 
proceedings are a suit within the meaning 
of s. 10 and s. 141, Civil Precedure Code, 
and whether an arbitrator is a party to 
the proceeding instituted by a’ person 
adversely affected by the award filed under 
the Arbitration Act, to have it set aside. 
I think thereis a good deal to be said 
in favourof the view taken by mein the 
case of S. R. Malhotra v. L. Sukhdayal Kapur 
(1) and nothing has been said at’ the bar 
to meet the reasoning given by me in 
that case. However, as it is not necessary 
I “would leave it 
for another occasion to finally deal with 


the end urged 
the exercise of my 


Ib. 


Mr. Kodumal has in 


cedure Code, stay the present proceedings. 
But I am afraid it will be an abuse of 
if I were - to 
exercise those powers and thus prevent res- 
pondents No. 1 from obtaining-tho fruits. 
of their award, if the award has not been ~ 
improperly procured.. All that I am in- 
clined to do in favour of respondents No. 2 
isto order. thatin the event of the award 
being upheld and enforced as a decree, 
respondents No. 1 should not be permitted 
to withdraw the amount from Court without 
giving security to restore it in the event 
of the first award being set aside. ` 

N. Order accordingly. 


(1) 112 Ind Cas 318; A L R1928 Sind 169. 
n? 66 Ind, Cas. 796; A IR 1922 Sind 6; 16 SL R 
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PATNA HIGH. COURT 
Civil Appeal No. 44 of 1932 
Augusi 29, 1933 
MAOPHERSON AND AGARWALA, JJ. 
HEMENDRA CHANDRA MULLICK— 
AUOTION-PURCHASER—APPELLANT 


versus À 
BALLAVI DEVI ano ANOTAER — 
JUDGMENT-DEBTOR AND DECREE-HOLDER— 
RESPONDENTS = 

Civil Procedure Code (Act V of 1908), ss. 144, 151 
—Disposs n of party due to erroneous order, of 
,Court—Case not Paalling under s. 144—Inherent 
powers of Court, if can be exercised—Order under 
8. 151—Appeal—Maintainability of. ‘ ? 

When a Oourt in consequence of its own errone- 
ous order ousts the rightful owner from the possession 
of property which belongs to him and places dnother 
in possession, it is the action of the, Court.. which 
causes the injury to the aggrieved party and it is 
to the Court that the latter is entitled to look for 
redress. No suit lies against the Court. The proper 
remedy if the case isnot one falling within s. 141, 
Civil Procedure Code, is by exercise of the Court's 
nherent powers. Rodger v. Comptoir’d Escompte de 
Paris (2), Jai Berhan v. Kedar Nath Marwari (3) 
and Ram Ratan Prasad v. - Benarsi Lal (4), relied 
on. 

An order made in the exercise of 
powers of the Court is not appealable. 
Prasad v. Benarsi Lal (4), referred to, 

C. A. from an appellate order of the Dis- 
ve Judge, Manbhum, dated December 11, 
1931. 

Messrs. S. C. Mazumdar and N. N. Roy, 
for the Appellant. 

Mr. R. S. Chatterji, for the Respondents. 

Agarwala, J. -In execution of a money 
decree obtained by Kedar Nath Ghosh 
against Jangeswar Pande for Rs. 1,109, 
in the Court of the Munsif of Dhanbad, the 
decree-holder attached a house which he 
alleged to belong to the judgment-debtor. 
Musammat Ballavi Devi, the daughter of 
the judgment-debtor, thereupon applied for 
release of the property stating that it was 
hers. The claim was overruled and the 
claimant then instituted a suit to establish 
her title to the property and prayed for 
stay of the sale pending the disposal of the 
suit. The Court directed that the sale 
would be stayed provided the claimant depo- 
sited one year’s interest on the decretal 
amount. She failed to do this with the 
result that the property was put up for 
sale on September 71, 1928, and purchased 
by Hemendra Chandra Mullick for 
Rs. 1,044-10-0. The purchase price was 
deposited in Court and withdrawn by the 
decree-holder. Delivery of possession of 
the property was given to the auction- 
purchaser in February 1923. Ballavi 
Devi’s suit was dismissed in August 1929, 
but on appeal to the District Judge the 


the inherent 
Ram Ratan 
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suit was decreed in September 1930. She 


BALLAVI DEVI 


- then applied-to the Munsif of Dhanbad to 


be restored to possession of the house, 
possession of which had already been given 
to the auction-purchaser. She also applied 
for mesne profits for the period during 
which she was out of possession and. for 
compensation for damage which she 
alleged had been caused by the auction- 
purchaser while he was in possession. 

The first Court held that the application 
was covered by s. 144, Civil Procedure 
Code, and that the applicant was entitled 
to the reliefs prayed for. The amount of - 
mesne profits and compensation was left 
to be determined by a Commissioner. 
Against that order the auction-purchaser 
appealed to the District Judge who held 
that, even if the application was not 
governed by s. 144, Civil Procedure Code, 
the Court had inherent power under s. 151 
ofthe Code to make the order appealed 
against. In second appeal it’ is contend- 
ed by the learned Advocate for the auction- 


` purchaser appellant that s. 144 has no 


application to the facts of the case. With 
that contention I am in agreement. Sec- 
tion 144 applies when the decree, in exe- 
cution of which a person is dispossessed, 
is reversed or varied. In the present 
case the decree : passed by the Munsif 
of Dhanbad in the money suit of Kedar 
Nath has neither been reversed nor 
varied. ` 

It was next contended that the Courts 
below had no jurisdiction to invoke the 
inherent powers because Ballavi Devi 
had another remedy by suit, and reliance 
was placed on those cases which have 
held that the Court will not exercise the 
inherent powers in favour of a party who 
has another remedy available to him. In 
particular reliance was placed on the deci- 
sion in’ Bhimana Gowd v. Patel Siddalin- 
gana Gowd (1). In that case a suit was 
instituted for declaration of the plaintiff's 
title to property from which he had been 
dispossessed in execution of a decree, Ths 
plaintiff also prayed to be restored to pos- 
session but did not ask for mesne profits, 
The suit was decreed and possession was 
delivered to him. Thereafter he madean 
application under s. 144, Civil ‘Procedure 
Code, for mesne profits, This application 
was rejected by the trial Court. The plain- - 
tif then made an application in revision 
against the order rejecting his prayer. 
The High Court held that as the plaintif 


(1) 104 Ind, Cas. 768; ATR 1927 Mad, 898; 39 w 
L T 94; 27 L W188, ; 
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had a remedy by suit for recovery of 
the mesne profits the application was not 
maintainable. The rule that the Court 
will not exercise its inherent powers when 
another remedy is open to the aggrieved 
party has been established in a number of 
cases to which it is not necessary to refer 
in detail; but that rule, in my opinion, is 
not invariably applicable to a proceeding 
toobtain restitution and relief consequen- 
tial upon the restitution. In such a case 
the aggrieved party has been injured by 
an erroneous order of the Court and, as 
was observed by Lord Cairns in Rodger v, 
Comptoir de'Escompte de Paris (2) : 

“One of the first and the highest duties of all 
Courts is to take care that tha act ofthe Court does 
no injury to any ofthe suitors and to make and vary 


any order which was fairly and properly conse- 
quential upon the reversal of the original judg- 


ment.” 
When, asin the present case, the Court 


has put up for sale as the property of the 
judgment-debtor, property which in fact 
did not belong to the latter but to some 
one else, and the rightful owner is deprived 
of possession, it.is the duty of the Court 
to restore the rightful owner to the position 
which he would have occupied but for the 
erroneous order ; for 7 

“Jtiginherent in the general’ jurisdiction of the 
Court to act rightly and fairly according to the 
circumsiances towards all parties involved.” see 
Jai Berham v. Kedar Nath Marwari (3) (at page lö 
of 2 Pat.) 


When a Court in consequence of its 
own ‘erroneous order ousts the rightful 
owner from the possession of property 
which belongs to him and places another 
in possession, itis the action of thé Court 
which causes the-injury to the aggrieved 
party and it is tothe Court that the latter 
is entitled tolock for redress. No suit lies 
against the Court. The proper remedy 
if the case is not’ one falling- within 
s. 144, Civil Procedure Code, is by 
exercise of the Court’s inherent powers. 
In my opinion, not only was the 
order made by the Courts below an order 
which it was within the jurisdiction of the 
Courts to make, but it was the most appro- 
priate order in the circumstances of the 
ease. The present appeal fails because the 
order appealed against was made in the 
exercise of the Court’s inherent powers and 
‘so was not appealable: see Ram Rattan 


(2) (1871) 3 P O 465; 40 LJ P OTI; 24LTI11; 19 
W R449; 7 Moo P O (ns: 314,17 E R 120. 


(3) @9 Ind Oas, 278; AIR 1922 P O 269491 A` 


351; :2 Pat. 10: 4PL T61; 32 MLT10; 370L I 
351; 27 O W- N 582; 44 MLJ 735; 21 ALJ 490: 
25 Bom. L R 643; 18 L W 802 (P O) 
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‘Prasad v. Benarsi Lal (4). Viewed at as 


an application in revision, it fails, 
because in my opinion the Court had juris- 
diction to make the order and the order made 
was a proper one. The appeal asa result 
is dismissed with cosis to the respondents 
throughout. 
Macpherson, J.—I agree. 
Appeal dismissed. 


N. 
(4) 122 Ind. Cas. 589; A IR 1930 Pat 280; 9 Pat 
685; Ind. Rul. (1930) Pat. 237; 11 P L T 158, e 





OUDH CHIEF COURT À 
Second Rent Appeal No 11 of 1932- 
October 15, 1933 
SMITH, J. 
BRAHMA SINGH AND ANOTHER— 
DEFENDANTS — APPKLLANTS 
. versus . 
RAGHURAJS SINGH AND ANOTHER — 
PLAINTIFF2—KESPONDENTS f 

Civil Procedure Code (Act V of 1903, O. XLI, 
rr. 23 and 25—Adverse possession—Suit by co-sharer 
for profits—Adverse possession upheld—No finding 
regarding profit—Appeal—Case remanded—Remand, 
whether under O., XLI, r. 23, or O. .XLI, r. 25—. 
Possession by cc-sharers—When adverse. 

A suit for profits of certain land alleged to have 
been owned in certain shares by plaintiffs and 
defendants, was brought under s. 108 (15), Oudh 
Rent Act. The Court found defendants to be in 
possession of part jointly and dismissed the suit 
without deciding the amount of profit the plaintiffs 
would be entitled to, holding defendants to bé in 
exclusive possession adversely to the plaintiffs for 
more than 12 years. The Appellate Court differing 
on the point of adverse possession remanded the zase: 

Held, that the order of remand was one under 
O. XL], r. 23, and not under O. XLI, r. 25.. Ganga 
Din v. Jang Bahadur (1), referred to. 

If a property belongs to several cc-sharers and 
one co-sharer is in possession of the entire prop- 
erty, his possession cannot be deemed to be adverse 
to other co-sharers. He must be deemed to be in 
possession an behalf of the other co-sharers and 
adverse possession cannot be founded on the basis ` 
of such exclusive possession, unless there has 
been an ouster of the other co-skarers. The.quster 
takes place when the title of the other co-sharers is. 


denied. Bashir Ahmad v. Parshotam (2) followed. ~~~-~4 


Sheoraj v. Ajudhia (3;, referred to. 

S. R. A. from an order of District Judge, 
Bara Banki, dated November 26, 1931. 

Mr. Naim Uliah, for the Appellants. . 

Mr. Kashi Prasad Srivastava, for the 
Respondents. 

Judgment.—This- purports to be a 
second appeal from a decision by the 
learned District Judge of the Bara Banki 
District, dated November 26, 1931, by 
which he allowed ‘an appeal from a decision 
of an Assistant Collector of the First Glass, 
dated October 29, 1930, and remanded the 
case, cstensibly under O. XLI, r. 23, Civil 
Procedure Code. The suit was brought. 


1954 
under s. 108 (15), Oudh Rent Act, by cer- 


tain cc-sharers against other co-sharers for 


the profits of certain land alleged by the 
plaintiffs to be jointly owned by them and 
the defendants in the shares respectively of 
two-thirds and one-third. The years in 
suit were 1335, 1336 and 1337 Fasli. The 
area in suit is said to be to consist of sir 
khudkasht, and an area of some 44 bighas 
which according to the defendants has 
been in®heir exclusive possession adversely 


to the plaintiffs or their predecessors for - 


more than twelve years. The Assistant 
Collector found that the sir and khudkasht 
areinthe possession of the parties accord- 
ing to their shares, and that the remaining 
area that has been, referred to has become 


‘the separate property of the defendants 


through adverse possession by them or their 
predecessors for more than twelve years. 
He accordingly dismissed the suit with- 
out considering what amount of profits the 
Plaintiffs would be entitled to, if their 
allegations weré found to be correct. The 
learned.- District Judge differed from the 
Assistant Collector on the point of the 
defendants’ adverse possession over the 
area in question, and he accordingly re- 
manded the spit for disposal. That order, 
as has .keen mentioned. already, was 
ostensibly under O. LXI, r. 23. The defen- 
dants have filed the present appeal against 
that order. f 

On the appeal coming up for hearing, 


it was urged: on behalf of the plaintiffs- 4 


respondents that the District Judge's order 
of remand was really one under O.. LXI, 
r. 25, and that therefore no appeal lies. 
Reference was made to a recent decision of 


‘this Court, Ganga Din v. Jang Bahadur 


(1). -For the appellants it was replied that 


. the order really was -what it purported to 


be, namely, one under O. XLI, r. 23. I 
think the contention of the appellants on 
this point is correct. The plaintiffs’ suit 
was one for profits, and the decision that 
the defendants have acquired title by 
adverse possession in respect of the area 


-in disputé constituted a decision upon a 


preliminary point as far as the claim for 
profits was concerned. As a result of the 
decision on that point the issue as to the 
amount of profits was not gone into by the 


` Court ‘of first instance, 1 think the Dis- 


: trict Judge's order was one under O. XLI, 


r. 23; ag he himself conceived it to be,. and 
that, therefcre an appeal lies from that 
order. Coming now tothe question of the 


(D 147 Ind. Gas. 452; AI R 1933 Oudh 350; 


- 300 W.N 664; BR O 268; (1934) O LJ 129, 
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defendants’ adverse possession, it is desir- 
able first to set out the genealogy of the 


parties. It is as follows: 
RANJIT SINGH 
| 
| 

Bacgwan Baldeo Hardat 
S.ngh Singh Singh 
Raghuraj Gaya 
Singh Prasad 


(plaintiff No. 1.) (plainti 
| Sas No. 2) > 





Brahma Singh Jagdeo Singh 


(defendant 
No.1) Ram Bharose 
; Singh 
(defendant 


. No. 2) 

It appears that in 1915 Basawan Singh 
made certain objections in partition pro- 
ceedings that were going on, in which he 
claimed as against co-sharers in other 
parties that his father Ranjit Singh had 
acquired exclusive possession .of a certain 
area in a village called Chauri Alhadpur. 
The order on Basawan Singh's application 
is not very definite, it being merely decided 
that there was nothing to show that any 
place of land had been cut off from Chauri 
(sic) and included in this village.. The 
objections were dismissed on November 28, 
1915. Against that decision Barawan 
Singh successfully appealed. Here again 
the order of the Collector dated March 16, 


“1916, is not very clear, being to the follow- 


ing effect : 

“Taccept the appeal so far as the order that the 
‘maqbuza’ be maintained. Compensation, however, 
Will have to be-given as laid down so far as 
pessible.” i 

That order, according to the arguments 
addressed to me at the hearing of the 
present appeal. related to the area now 
in dispute, butI see no reason to hold that 
it decided anything as to the rights inter 
se of the descendants of Ranjit Singh. On 
June J8, 1917, however Basawan Singh 
made an application in the partition Court, 
claiming this disputed area of some 44 
bighas as his exclusive property, he 
impleaded as opposite parties Raghuraj 
the present -plaintiff' No. 1 and 
Hardat Singh, the father of Gaya Prasad, 
the present plaintiff No. 2. An Amin 
submitted areport, and, on the basis: of it 


‘Baswan Singh’s application was dismisged . 
-on September 17, 1917. It is thus-clear 
‘that on the only océasion when the father 
of the defendants -definitely asserted as 


against the other members of his family 
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an exclusive right to the disputed area, he 
was unsuccessful. This area has always 
been shownin the papers along with the 
gir and khudkasht area, and che descen- 
dants of Ranjit Singh have all along been 
shown as in joint possession of the entire 
patti. The plaintiffs have, moreover, in 
the year 1927 to 1930, paid their pro- 
portionate share (two-thirds) of the 
Government Revenue. Whether they 
did that prior to 1927, there is nothing to 
show. 

In the above circumstances, even if 
Basawan Singh or his sons, the two pre- 
. sent defendants, have been in separate 
possession of the area that is in dispute 
that possession cannot be regarded as 
adverse to that of the other co-sharers. 
The principles applicable are set forth 
in the ‘case of Bashir Ahmad v. Parshotam 
(2), at page 542* where it was said : 

“The rule is that ifa property belongs to several 
.co-Sharers and one co-sharer is in -possession of the 
entire property, his possession cannot be deemed to 
be edverse to other co-sharers. He must be deemed 
to be in possession on behalf of the other co-sharers 
‘and adverse possession cannot be founded on the 
basis of such exclusive possession, unless there has 
- been an ouster of the other co-sharers. The ouster 
takes place when the title of the other co-sharers is 
denied.” : 

As regards the concluding portion of 
this passage it is true that Basawan Singh 
did atone time deny the title ofthe other 
-co-sharers, but he denied it unsuccessfully. 
-Reference may be made to another deci- 
‘sion of this’ Court, Sheoraj v. Ajudhia (3). 
To. quote from the head-note of that 
ruling. |. 

“Mero possession ‘of co-sharers is not inconsistent 
with their possession asa co-sharer, and unless there 
isa successful assertion of right to the sole enjoy- 
ment of the property and there is an ouster, there is 
no adverse possession.” 

Here, as I have said, there was no success- 
ful assertion of right tothe sole enjoyment 
of the property by Basawan Singh, but on 
the contrary he successfully asserted his 
right. Inthese circumstances I think. that 
the ordinary principles set forth in Bashir 
Ahmad y. Parshotam (2), apply, and that 
the defendants have not acquired title by 
adverse possession to any part of the land 
included in the patti which forms the 
subject of the suit for - profits. In other 
words, I agree with the conclusions arrived 
at by the learned District Judge on the 
point of the defendants’ adverse possession 
afd I find that he was right in remanding 


_ (2) 115 Ind. Cas. 440; A I R 3929 Oudh 337; 6 O 
W N536; 13 R D 467. 


(3) 116 Ind. Cas. 195; A I R 1929 Oudh 284; 4 Luck. 
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the case under O. ALI, r. 23, Civil Proce- 
dure Code, for disposal according to law 
by the lower Gourt. The appeal, therefore, 
fails and is dismissed with costs in favour 
of the plaintiffs-respondents. It was point- 
ed out atthe hearing of the appeal that 
according to the decision in Bishu Nath 
Saran Singh v. Jugraj Kuar (4) an appeal 
of this nature, directed against gan order 
of remand, ought to be filed as & miscel- 
lansous appeal under O. XLIII, r.1,cl. (u), 
Civil Procedure Code, and not as a second 
appealon payment ofan ad valorem court- 
fee. .The court-fee payable on a mis- 


-cellaneous appeal of this nature - would 


at present be Rs. 3. As however the 
appeal has failed, the appellants’ costs 
have not to be paid by the respondents, 
it is unnecessary for me to direct, in the 
interest of the latter, that Rs. 3 only should 
be taxed in the costs. 
“D. Appeal dismissed. 
(4) 144 Ind. Cas 967; A 1 R 1933 Oudh 191; 
an 143; 17 RD 147; L R J4 A (O) 130; 


—— 


- MADRAS HIGH COURT 
Second Crvil Appeal No. 123 of 1930 
February 28, 1934 

BUTLER, J. 
ARUNACHALA MUDALI—PLATNTIPE— 
| APPELLANT | l 

; versus ue i 
VENKATACHALA PILLAI AND OTHERS— 
- “ DEFENDANTS — RESPONDENTS - 

Registration Act (XVI of 1908),-ss. 35, 87—Death 
of executant—Hegistration on admission ,by person 
who is not really the iegal representative—Validity of 
registration. ` 

Where’ the executant ofa transfer of a mortgage 
died after the execution of the transfer and the 
document was presented for registration by the 
transferee and execution was admitted by a person 
purporting to be but not infact the representative 
of the deceased and the document was register- 


Held, that the defect was merely one of procedure 
falling within s. 87, Registration - Act, and the 
document was nob invalid. Jambu Prasad v. 
Muhammad Aftaballi Khan (1) aod Hezickiel v. 
Annadachari Sen (2), distinguished, sah Mukhan- 
Lall Panday v. Sah Koondum Lall (3), referred to 
Parkan v. Suther (4), Rofat-un-Nissa Begam v 
Husseini Begam (5) and Daitatraya Keshav Naik v. 
‘Ganjabhai Narayan Naik (6), relied on. NING 

S. C. A; against the decree of the District 
Court, South Arcot, in Appeal Suit No. 189 


“ of 1928, preferred against that of the Court 


of the District Munsif, Tindivanam, in 
Original Suit No. 687 of 1927. 

Mr.. T. L. Ramabhadrachariar, for the 
Appellant. 


I 


1984 


Mr. R. Rangaswamy Ayyangar, for the 
“Respondent. 

Judgment.—The question arising here 
for determination is whether where the exe- 
_cutant of a transfer of a mortgage dies after 
the execution of the transfer, and the docu- 
ment is presented for registration by the 
transferee and execution is admitted by a 
person purporting to be butnot in fact the 
represen@tive of the deceased, ‘the regis- 
tration of the document on such admission 
is a nullity as made without jurisdiction, or 
whether the defect was one of procedure 
falling within `s. 87 of the Registration Act 
and, therefore, not invalidating the docu- 
‘ment. ;Section 35 (1) (c) of the Act provides 
that if the person executing the document 


is dead and his representative or assign. 


appears before the registering officer and 
admits the execution, the registering officer 
shall register the document. This appeal 
has been argued on the assumption that the 
person, who appéared before the registering 
officer, was not’ in fact a person legally 
entitled to represent the deceased transfer- 
_or, the. transfer having been made by the 
widow of the mortgagee, and execution be- 
ing admitted by the widow of the divided 
brother of the mortgagee. The lower Ap- 
pellate Court has taken the, view that ad- 
mission of execution by a person who is 
not the représentative of the deceased exe- 
cutant involves a defect of jurisdiction 
which is not cured by s. €7. In appeal, it is 
argued, that the defect is one of procedure. 
It is well settled that where a document is 
presented for registration’ by a person not 
entitled to do so under ss. 32 and 33, the 
Registrar has no jurisdiction to register, 
and s. 87 cannot be invoked [Jambu Prasad 
v. Muhammad Aftabali Khan (1) and 
Ezickiel v. Annadachari Sen (2).} And the 
former decision has been relied on for the 
proposition that a failure to comply with 
the strict terms of ss. 3! and 35 also creates 
a failure of jurisdiction. Sir John Edge 
there states: 
“one object of as. 32, 33, 34 and 35 of Act JIL of 1877 


was to make it difficult for persons to commit fraud 
by means of registration under the Act.” 


But the question there dealt with was 
under ss. 32 and 33, and these decisions are 
no authority for cases falling under ss. 34 
and 35. In Sah Mukhan Lal Panday v. 


_ (1) 28 Ind. Oas. 422; 37 A 49; 19 O W N 282; 13 A 
LJ 129; 17 M LT 148; 21 O LJ 218;2 L W- 277; 
28 M LJ 577; 17 Bom. L R 413; (1915) M W N 592: 
421A 22 (PO). y ; - 
(2) 70 Ind. Oas.794; 50 0180; 38 OLJ 109; AI 
R 1923 Oal. 35. 
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Sah Koondun Lall (3) (a case falling under 
s. 36 of the Act) Sir Barnes Peacock stated: 
“Innocent “and ignorant persons should not be 
-deprived , of their property through any error or 
inadvertence of a public officer on whom they would 
naturally place reliance,” 
And the appellant argues from this that 
the Registrar having jurisdiction to decide 
whether the person admitting execution is 
prima facie the representative of the-de- 


‘ceased, had jurisdiction to decide it’ wrong- 


ly, and that the assignee is not to be pre- 
judiced by his erroneous decision. But 
the matter need not rest on this broad 
ground, as there are decisions that deal 
directly with cases falling under s. 35, 
Section 35 (1) (a) provides that all persons 
‘executing a document shall admit execu- 
tion, and if any such person denies execu- 
tion the Registrar shall refuse to register. 
In Parxan v. Kunhammad (4) it was held 
that where only one out of three’ sons en- 
titled to represent a deceased executant 
admitted execution, that assuming all three 
ought to have so admitted and that the 
‘Registrar was in error in considering that 
the one brother was the due representative 


‘of the deceased, such error was merely an 


error in procedure. ‘To a similar effect are 
the observations in Rofat-un-Nissa Begam 
v. Husseini Begam (5) and acase more direct- 
ly in point isto be found in Dattatraya 
Keshav Naik v. Ganjabhai Narayan Naik, 
94 Ind. Cas. 560, (6) where the widow of one 
of two executants admitied execution along 
with the surviving executant. The Oourt 
held that assuming thé registering officer 
was in error in accepting the widow asa 
representative for the purpose of the section, 
it was only a defect in procedure not stiffi- 
cient to invalidate registration. Following 
these authorities I hold that where a person 
is. accepted by the registration officer as 
the representative of a deceased executant, 
though in fact he may not be legally en-. 
titled: to represent. the deceased, and the 
document is. registered, this constitutes 
merely an error: in procedure on the part of 
the registering officer and does not invali- 
date the registration. The appeal will be 
allowed with costs and the suit will be re- 
manded to the lower Appellate Court -for 
further ‘disposal in the light of this judg- 
ment. 

A. | - Appeal allowed, 

(3) 21 A 210; 15 BL R 228; 24 W R 75; 3 Sar. £09; 
3 Suther 170 (P 0). : . s 
(4) 23 M 580. 

(5) 84 Ind. 786; 47 A 294; 22A LJ 1112; L R6 A 
135 Oiv.; A IR 1925 AIl. 215. | 

` (6)94 Ind, Cas. 560;27 Bom, L R 1334; A I'R 1926 
Bom. 137. 
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RANGOON HIGH COURT 
` Criminal Appeal No. 642 of 1933 
June 12, 1933 é 
Mya Bu AND BAGULEY, JJ. 
NGA SEIN GE— APPELLANT 
versus 
- EMPEROR. Opposite Party. 

Penal Code (Act XLV of 1810, s 302—Accused 
challenging deceased to fight—First blow struck by 
deceased— Both drunk—Fatal injuries inflicted by ac- 
cused—Offence, if murder—Sentence— Lessin, penalty. 

Where the accused challenged the deceased to 
fight .with himand on the latter's refusal asked the 
deceased to assault him whereupon he gave accused 
a~blow and immediately ithe’ accused drew his 
knife and inflicted wounds which had a: fatal 
. result : 

Held, that ‘the fact that so many fatal injurics 
wers inflicted tells strongly in favour of an intention 
to cause death and the accused was guilty of murder, 
-but as the parties were drunk and the first blow was 
struck by the deceased, the lesser penalty should be 
imposed 

Or. A. frem an orderof the Additional 
District Judge, Tharawaddy, dated May 12, 
1933. 

Mr. S M. Bose, for the Appellant. 

-Mr. li. W. Lambert, for the Crown. 

Baguley, J.—The appellant, Sein Ge, has 
been convicted under s. 302, Indian Penal 
Code, of the murder of Maung ‘Mya, and 
sentenced. to death. The case is a 
very simple one.. According -to the evi- 
dence for the prosecution Maung Mya and 
Sein Ge were in the house of Maung Tin; 
both were drunk; each accused the other of 
being drunk; and not unnaturally, a quarrel 
followed, Sein Ge asked Maung Mya if 
he wanted to assault him; Maung Myassaid 
he did not; Sein Ge pushed “his: head 
forward and told ‘Maung Mya to assault 
him if he wanted to; a struggle ensued; 
and Sein Ge whipped out a knife from 
somewhere and stabbed Maung Mya several 
times. He then jumped down from the 
house and seems to have fallen as he 
did “so; and then he ran away. Maung 
Mya was unconscious and. died not long 
‘after getting to thehospital. He had six 
stab-wound,s four of them serious; in fact, 
each of them individually was necessarily 
fatal, as they .were stab-wounds which 
penetrated into the chest cavity and cut 
and entered the lungs. The case for the: 
Crown is supported by the evidence of 
Maung Tin, who saw the ‘whole affair, 
while “Maung Shwe, his son, and Ma Nyun,. 
his wife, both speak to the beginning of the 
quarrel. up tothe point when the two men 
began ‘to’ struggle, at which point they: 
both fled. There is ample evidence that 
Maung : Tin immediately cried- out. 
denouncing Sein Ge. as the. assailant. 


-defence is that the appellant 
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This is proyed not only by the evidence 
of. the witnesses for the Crown; but 
also by the evidence of Ma Pwa 
Me and Po Sai, two of the defence 
witnesses, 

The learned Judge says that Maung 
Tin is a man of no standing andis 
addicted to opium, bui this seems hardly 
a fair version of what he admits in cross- 
examination, which is that he has taken a 
‘small quantity of opium for dysentery on 
medical advice, and though by a great 
stretch one might describe this as being 
addicted to opium, itis notthat form -of 
opium > consuming which necessarily 
implies unreliability or bad character: 
Many men of undoubted probity - have 
taken opium for medical reasons. The 
and Mauog 
Mya went to Maung Tin’s house, where 
he end two unknown men- were sitting. 
Maung Tin stabbed theappellant and the 
two unknown men rose and stabbed 
Maung Mya. No reason is given for the 
assault, and it is undoubtedly a defence 
built up round the fact that the appel- 
lant, immediatealy. afterwards, had astab- 
wound (not a very serious one) in his 
thigh. He also had certain other slight 
injuries, and it is worthy of note tHat 
praclically all of them are on his right 
side. There is evidence that he was 
druiik and that he jumped down from the 
house. and fell down, and if he had 
fallen on his .right side, there seems to 
be no reason why, if he had a. knife in: 
his hand, he should not have fallen and 
caused the incised wound himself. The 
case. seems to us to'be quite clear, and 
the appellant’s Advocate when arguing: 
the appeal, did not press ‘the view 
that the appellant is not the man’ 
who stabbedthe deceased. .All he pressed- 
for was that the offence. was Jess than 
murder, or, if murder, the lesser penalty 
might be ‘inflicted. l 

We think that the offence must be regarde: 
ed as being murder. The fact that 80- 
many fatal injuries were inflicted tells: 
strongly in favour of an intention to cause 
death, and although it is true: that the’ 
parties were fighting, the: appellant was 
armed, while Maung Mya seems to have 
been unarmed. Also, although Maung Mya,.- 
itis true, struck the first blow, it was the ap- , 
pellant who challenged him to doso, We think 
the.conviction must be confirmed. On the, 
other hand we think that the sentence might’. 
be: reduced'to transportation for life. “It 
is true that more than one. fatal i injury 
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was caused. On the other hand the 
appellant was drunk and although he 
may have courted the blow, ‘the first 
blow was . undoubtedly struck by the 
deceased, ‘and there was an entire absence 
of premeditation: in fact the parties seem 
to have been on friendly terms until, 
like dranken men so often do, each con- 
sidered that the other man was drunk 
while he was sòber and quarrelled about 
it. For @hese reasons ‘we confirm the 
conviction, but reduce the sentence to trans- 
portation for life. 

MYR Bu, J.-I agree. 

= Sentence reduced. 


PATNA HIGH COURT 
Civil Appéal No. 154 of 1929 
September 18, 1933 
Fazt ALI anD ROWLAND, JJ. 
'KESHAVA PRASAD SINGH—PLAINTIFZ 
—APPE; LANT- 
versus 
' BRAHMDEV RAI AND OTHERS — 
DEFENDANTS — RESPONDENTS 
‘ Bengal Tenancy Act (VIII of 1835), s. 18- A 
Scope of—Applicability to all proceedings taken 
after its coming into force—Recitals in sale, if 
may be usel to show nature of title—Evidence "Act 
Q of 1872), 13—Adverse spossession—Mere non- 
payment ‘of reni, if can create rent-freé title— 
Long possession —Legal origin or lost grant; infer: 
ence of. 
; Section 18-4, Bengal Tenancy Act, is a rule 
of evidénce which must necessarily apply to all 
proceedings’ taken afier it came into force and it 
is‘ applicable to the - recitals in document -so 
that they: are not evidence of title and cannot be 
used to prove a grant. It is however, permissi- 
ble to use them not as eviderice of a grant but 
to show the nature of the title that” was being 
asserted. and as transactions relevant under s. 13, 
Iividence Act, by which a right was claimed or 
asserted on some past occasion. Banwari Lal v. 
Dwarkanath (1), referred to 
Although mere non-payment of rent’ will not 
create rent-free title, long possession may be 
used to_ support an inference of legal origin or 


lost’ grant. 
A.from a decision ofthe Sub Judge, 


Shahabad, dated March 15, 1929.” 

Messrs. S, M. -Mullic Sunder Lal and 
Ram Nandan Prasad, for the Appellant. 

“Messrs. Mahabir Prasad, H. N. Singh, 
S. N. Banerjee and Harbans Kumar, for 
the Respondents. 

Rowland, J.—This appeal arises out 
of a suit brought by the Maharaja Buha- 
dur of Dumraon who is the sixteen arinas 
landlord of Dumraon. In Mahala Bhi- 
khabandh óf that town, there wére. two 
plots of land in ‘Ahata No. 71 bearing 
Khesra No. 158, area 5°30 acres and eens 
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No. 159 area 1:67 acres. Khata No. 71 is 
the gairmazrua malik khata in. the name 
of the proprietor Raj Dumraon. The lands 
are described as mango orchards and in 
the remarks column are given particulars 
of the trees and there is note that khesra 
No. 159 is in possession of. Jugeshwar 
Kamkar and that kkesra No. 158 is in 
possession of Musammat Sheobarti. The 
first defendant Barhamdev Rai acquired 
plot No. 158 by a sale-deed dated January 
19, 1916, executed by the heirs of Musammat 
Sheobarti and acquired plot No. 159 by. sale- 
deed, dated December 14, 1916, from 
Jugeshwar Ram. The plaintiff sought “to 
recover possession of these two . plots 
alleging that , Musammat | Sheobarti's plot 
was grantel to her as» a khitmati jagir, 
that is to say, in lieu and consideration of 
her private and personal service, she 
being a maid-servant of the present Mahraja 
and his predecessor; , that the sérvices for 
which the land-was granted have ceased-to 
be performed and that the plaintiff is en- 
titled to resume possession. Similarly 
it is said that plot No. 159 ‘was granted. to 
Jugeshwar Ram in consideration of private 
and personal service as khitmatgar . and 
resumption of this plot also is sought on. 
similar grounds, In the ‘alternative there. 
isa prayer for assessnient of fair and: 
equitable rent. The defence was that the, 
plots are held in permanent, hereditary 
and transferable rent-free tenure. The 
Subordinate Judge held that the lands- 
were held in rent- free tenure and dismissed, 
the suit. 

The principal defendants contesting, 
the suit on.the merits were Nos., 1.to 3.. 
Plaintiff had impleaded defendants Nos.. I- 
to 11 as kecing members of the family of the 
purchasers, but defendants Nos. 4 to 11 
pleaded that they have n? concern 
with the lands in suit, being separate from 
defendants Nos. 1 to 3. The Subordinate 
Judge held that they were separate and had. 
been unnecessarily added as parties. The. 
appeal against these defendants has not 
been pressed. In evidence in the lower 
Court the plaintiff sought to prove the fact 
of grants _ of these lands as service lands 
to Jugeshwar and Musammat Sheobarti. 
The defendants alleged a permanent jagir. 
grant to Ramdin from whose descendants 
the vendors of the defendants acquired 
the lands. The evidence adduced by the 

plaintiff to prove the actual service grants 
lepen by him has been: 60. effectively 
discredited by the criticisms directed on 
itin the “judgment ‘of the Subordiuate- 
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Judge that Mr, S.:M. Mullick for the 
appellant could not ask us to accept this 
story as true, but felt compelled to submit 
to the correctness of the Subordinate Judge's 
finding that it was mythical. He contended, 
however, that the findingof a jagir grant 
in favour of Ramdin was erroneous, was not 
supported by the evidence and had been 
basedin part on evidence which was not 
admissible. This grant to Ramdin not 
having been proved, mere possession, 
however long continued without payment 
of rent, could never avail to create a title 
in the respondents to hold that the land 
rent-free and that even -if he could not 
succeed in obtaining a decree for eject- 
ment his client wasatleast entitled tothe 
alternative relief of assessment of a fair and 
equitablerent. 

The evidence disclosed that the lands in 
suit were being bought and sold under 
the description of lakhiraj jagir lands 
as far back as three sale-deeds Ex. E 
series dated 1888, 1&89 and 1892, respectively. 
They were again transferred by the two 
sale deeds of 1916, Ex. A series already 
referred to. The genuineness of these 
dccuments is. beyond question and they 
enable the defendants to trace back pos- 
session of the land to the family of Ramdin, 
the alleged grantee. The Subordinate 
Judge has referred ‘to the recitals as evi- 
dence. The objection wastaken before him 
that under s. 18-A, Bengal Tenancy Act, 
such recitals could not be used against 
the landlord as an=: evidence of title; but 
the Subordinate Judge thought that this 
provision “could not have retrospective 
effect and the documents executed before 
this provision came into force would be 
admissible apparently for all purposes. 
The Subordinate Judge is not correct, 
here. Section 18-A is a rule of evidence 
which must necessarily apply to all 
prcceedings taken after it came into 
force and it is applicable tothe recitals in 
Ex. E series, so that they are not evidence 
of title and cannot be used to prove a grant. 
Tt is, however, permissible to use them not 
as evidence of a grant but to show the 
nature of the title that was being asserted 
and as transactions relevant under s. 13, 
Evidence-Act, by which aright was claimed 
or asserted on scme psst occasion. That 
has been held in Banwari Lal v. Dwarka- 
nath (1) and no authority to the ‘contrary 
has been -placed before us. In Bengal 
s. 18-A has been amended and the words 

(1) 52 Ind. Cas, 825; A I R 1918 Gal. 34; 29 0 
LJ 57 . z 
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“notwithstanding anything contained in 
s. 13, Evidence Act” have been inserted 
but in Behar s. 18-A remains inthe same 
form in which it stood at the time when 
the decision in Banwari Lal'scase (1) was 
pronounced. f 
In 1918, at the time of the preparation 
of the Record of Rights, there were ob- 
jections taken by the Raj to the draft 
entries regarding about 150 alleged mafi 


malik and other rent-free Sholdings. 
Exs.D,D (1) and D (2) are the notes 
of the Assistant Settlement Officer and 


the order of the Settlement Officer showing 
what was known ofthese holdings at the 
time and how they were directed to be 
entered. The notes show that the claim to 
hold as lakhiraj jagir was put forward 
in 1911 since when the defendants and 
their predecessors continued to hold these 
lands paying no rent for a further period 
of 15 years tothe date of suit, January 7, 
1927. Exhibit Cseries, road cess returns 
filed by a predecessor of the plaintiff 
about 1900 show that thesetwo plots were 
reported on behalfof the predecessor of 
the plaintiff in the -category of lands 
for which no rent is paid and against 
which the word jagir is entered in the 
column for description. That shows that 
the right to hold as jagir was claimed 
not secretly, but, tothe knowledge of the 
Proprietor and was not at that time 
challenged. On the oral evidence also 
it is quite clear that the right to receive 
service inreturn forthe occupation of 
the land has not beenclaimed or exercised 
For the appellant 
it has been argued that after all. what 
the evidence proves does not amount to, 
more than this: that the land has been long 
held without payment of rent, that mere 
non-payment does not by itself create 


adverse possession so as to defeat the title ` 


of the landlord as landlord and that at 
the most the defendants can be allowed to 
hold on payment of a fair rent. i 


The. principle that mere non-payment of i 


rent will not create rent-free ‘title, is 
indisputable in face of the decision in 
Jagdeo Narain Singh v. Baldeo Singh (2) 
but it does not follow that long possession 
cannot beused to support an inference 
of legal origin. The case in Jagdeo Narain 


Singh v, Baldec Singh (2) was one in which. 


the defendant sought 


to base his title 


(2) 71 Ind. Cas. 984; AIR 1922 P O 272: 491 - 


399; 2 Pat. 38; 3P L T 605; 36 O L J 499; 32 
T 1; (1923) MW N 361; 27 O W N 925; .45 


A 
ML 
M Ld 460 (PO). 


r 


“referred to Iam of opinion that 


“and explains. 
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on adverse possession. There was no 
question of an alleged grant and so there 
could be no question of presuming a Inst 
grant. Rajrup Koerv, Abdul Hussain (3) 
and Srinath Roy.v. Dina Bandhu Sen (4)- 
are cases in which a lost grant 
was ‘presumed. In the latter case- it was 
observed that’ the. original grants are 
rarely forthcoming. The Courts may have 
to depend, on secondary evidence and on? 
inference & legal origin from long user. : 

The legal’ position is clearly stated in 
Kiran Chandra v. Srinath Chakravarti (5) 
which proceeded onthe footing that it must 
depend on the circumstances of the particu- 
lar case whether the presumption ofa lost: 
grant should arise or not. That in short is: 
the question on which the decision of this‘ 
appeal must turn, It cannot be said that: 
the defendants have been able to give 
reliable direct évidence ‘of-the grant.’ 
Some witnesses have ‘spoken of it, but 
their evidence in cross-examination has 
turned. out tobe hearsay. Even ‘soit is 
relevant unders. 13, Evidencé Act, as 
Proving assertion of a right long ‘ago. 

The oldest witness whom the defendants- 
could produce, D. W. No. 6 Lalji kai, is: 
aged 86 and he has to admit that ‘the 
grant wasnot made in his’ presence; but 
he remembers the grantee Ramdin ‘and’ 
was told by Ramdin that the ‘gachi. was 
lakhiraj mafi and Ramdin died 60 or 70' 
years ago. This witness was a tahsildar 
in the service of the Raj though not ‘of the 
Dumraon Circle.’ I need not refer in: 
detail to the evidence of the other witnesses’ 


except to'Barmeshwar Rai, D. W. 'No.*1, 
who speaks of. the ‘terminology. of 
the Raj in describing jagir lands: Hs 
says: — 


‘The word jagir as used by Dumracn Raj means 
rent-free land given to any class except Brahmins, 
and rent-free Janda given to Brahmins are known as 
malik lands," 
1D. -cross-examination that 
Kurmis and Kahars who are in service “of 
of the Raj are given land on occasions of - 
child-birth -and other happiness’ by 
Maharajas. : The lands given to’ Kurmis 
were known as mafi lakhiraj or jagir. ; 

Having regard- to “the -evidence above 
in the 


(3) 6 O 394; TI A 240;' 4 Sar. 199;. POG 

529; 4 Ind. Jur. 530; 3 Suther 816; 4 Shome:L R 7 
(PO. ; 
(4) 25 Ind. ‘Cas. 467; AIR 1914 PO 4g: ALI A 
221. 42 O 489; 18 0 W N 1217; (1914) M: WN 
654; 1 L W 733; 16 ML T 319; 12 A L J 1193; 
20 'O L J 385; 18 Bom. LR 901 (P O 

(5) 160 Ind; Oas. 453; A 1 R 1927 Oal, 210; "81 
“o WN 135. $ 


GOPAL SİNGH V. KAİLASH GİR 


1179 


circumstances of the present case ‘it iS 
right to presume a lost rent-free jagir grant. 
On this view the appeal should bs. dismissed . 
with costs toeach set of contesting res- 
pondents. ` 
Fazi All, 


J -I agree. 
N. i 


Appeal dismissed. 


ALLAHABAD HIGH COURT 
“First Civil Appsal No. 116 of 1932 
March 30, 1933 
- MUKERJI AND BENNET, Jd. 
GOPAL SINGH— DEFENDANT— 


APPELLANT 
Versus 
KAILASH GIRaxp OTHERS—PLAINTIFES 
—RESPONDENTS 
-© Civil Procedure Code -(Act V of 1908), O 
IX, r. 18, O. XVII, r. 2—Court hours from 6 
au. tall noon —Presiding Officer attending Court , 
after these hours—Case taken up after these 


hours Disposal of suit in absence of defendants 
—Application for restoration —Whether to be granted 
—Pleader stating he. has no instructions and 
Pleader stating he has instructions for a limited 
purpose only —Distinction. 

Where the Oourt. hours are from'6 a.n, till” 
noon and for.some reason the Presiding Officer - 
is unable to-attend Oourt during these hours and. - 
he takes up a case after the hours have passed , 
and disposes of thè case in the absence of the 
defendants, there is’ ample reason for the Court 
to grant - an application ` for restoration. That. 
application for “restoration falls under O. IX,r. 13, 
Civil Procedure Uode.:  : 

A distinction is to be drawn between the case - 
of a pleader who states that he has no instruc- 
tions, aud the case of a pleader who states that, 
he has instructions for a limited purpose of making , 
an application for adjournment, etc. The case of, 
a pleader who says he has no. instructions does. 
not come under the Explanation to r. 2 of 


O. XVII. 
F. O. A. from an order of the First Class 


Assistant Collector, - Deoria, dated a une 13,: 
1932. 


` Messrs. Har bans Sahai and Basudeva 
Mukerji, for the Appellant. . 
. Mr. H. C. Mukerji, for the Respondents. 
Judgment.—This is a first appeal. 
from order, brought by Gopal Singh, ` one 
of the defendants. .There was a suit 
brought under s. 142, Act III of 1926, 
Agra Tenancy Act, by aland-owner against - 
Gopal Singh, Bhola Singh and Gangadhar- 
Dube as the three ithekedars of a per- 
petual lease for Rs. 5,952, arrears of rent. 
for the years Faslis 1336 to 1338. Thera 
“was somè deficiency in court-fees, and 
eventually, the case was fixed for Aprile 
21, 1932" for final hearing after issues had 
been framed. At that time, the Court hours 
were apparently in the ` early morning 


Fo 
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from 6 A. M. to noon, owing to the hot 
weather, and on the date in question the 
Court disposed of this case, decreeing it 
ex parte against all the three defendants, 
on the ground that they had failed to pruduce 
any evidence. On the next day April 22, 1932, 
an application was made by-the three 
defendants for restoration of the case on the 
ground that they had keen present until 12 
o'clock in the day and when the presiding 
officer did not come to Court and they, 
understanding that the case would be 
postponed to the next day, had then gone 
away; and they later found that the case 


had been taken up at 2 r. m. and decided . 


ex parte against the defendants. This was 
supported by an affidavit of one of the 
defendants Gangadhar Dube to the effect 


that he was present in Court from Ô A.-M.. 


till noon and the presiding, officer had not 
come during that period, and he. then 


concluded that the presiding officer was 


going to take up the case. next day. A 
counter-petition was filed alleging that it 
had been announced on scme date not 
mentioned that the case would be put up at 
2 o'clock, and that the peshkar had informed 
the defendants’ mukhtars and the defend- 
ants respectively. No evidence was pro- 
duced in support of this allegation of the 
plaintiff. The order on this application 
was very brief and is asfollows : , 


“The allegation of the défendant is. that he was. 


present up to 12 o’clcck and then went away. But his 
Pleader Pandit Jaisri Tewari was present at the 
time of hearing the case and-he refused to conduct the 
case. Thé disappearance was wilful and the case was 
decided on merits. There is no case for restoration. 
Application rejected.” 


This order proceeds on the suppcsition 


that the pleader, Jaisri Tewari, represents 
the defendant, and. apparently by the defend- 


ant the Court intended all the defendants. 


to be included. We have satisfied ourselves 
that Jaisri Tewari was not the pleader for 
the appellant, Gopal Singh, but he.was the 
pleader forthe othertwo defendants. The 
pleader for Gopal Singh was one Ram 
Sundar Dube. Accordingly, it is. clear that 


the defendan: befo:e us, Gcpal Singh, and- 


his pleader were both absent, and therefore 
‘this isnot a case which will come under 
O. XVII, r. 2, Explanation-1, where a party 
is represented by an agent or pleader who 
is making an application before the Court. 
In this appeal the question has been argued, 
as to whether when a suit proceeds in the 
*normal course, ‘issues have been framed 
and then a datehas been fixed for hearing, 
the finding of that date for hearing amounts 


to adjourrment or not. On the .one hand, it- 
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is argued that where the case proceeds in >» 
this manner, there is no adjournment, and 
on the other hand, it is argued that the 
mere fixing of a date for hearing of a, suit 
is in itself an adjournment. This is @ 
point which we do not consider necessary 10 
decidein the present case, and we consider 
that whether the pointis decided one way or 
the other, there is ample authoity in tke 
Code forthe order which we are going to 
make. . ; i 
Various rulings have been shown to us: 
Ram Charan Lal v. Raghubir, Singh (1), 
Baldeo Singh v. Chhaju Singh (2) and Man 
Mohan Das v. Krishna Kant Singh (3). In 
each of these cases there was an appearance: 
by a pleader on behalf of the party and the 
making of an application for adjournment 
by that pleader under the Explanation which 
has been added by this Court to r. 2, 
0. XVII, that appearance for a limited 
purpore is appearance on behalf of , the 
party, and that therefore under that rule 
the partly is represented in Court by that 
pleader, not only for the limited purpote, 
but for the purpose of {he case; and there- 
fore the party cannot claim to, have been 
absent on that date. But in the present 
case there was no appearance at all on 
behalf of the appellant. As regards-the 
other two defendants, the pleader stated - 
that he had no instructions. This is shown 
on the order sheet. We consider that a 
distinction is to.be drawn between the case 
of a pleader who states that he has no 
instructions, and the case of the pleader who 
states that he has instructions for a limited 
purpose of making an application for 
adjournment, ete. We consider that the care 
of a pleader who says he has no instruc- 
tions does not come under the Explanation 
to r.2 of O. XVII. If we were to ‘hold 
otherwise and accept the argument of the 
learned Counsel for the iespondent, we 
would te holding that it was impossible. 
for a pleader who wishes to withdraw for 
repreeenting a party to do so, and we do 
not consider that there is any authority 
under this Explanation {o the rule cr 
otherwise for such a proposition. - Accord- 
ingly, it appears to us that the grounds cn 
which the order of the Assistant Collector is 
based sre unsound.- That onder proceeds 
on the erroneous assumpticn that Jaisri 
Tewari represented all the defendants, and 


(1) 75 Ind. Oas. 287; A I R 1923 All 55); 45 A 
61; 21 ALJ 495. 2 . 
. (2) 133 Ind. Cas. 622; AIR 1931 All 703;- (1931) 
ALJ 646; Ind. Rul. (1934) All. 734, a 

(3) 144 Ind. Cas 141; A I R 1933 All, 4'; (1983) A 
L J 4; Ind, Ful. (1933) All HIA 
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- further the order is not correct in treating 


4 


r 
£ 


him as representing any defendant when 
he'stated that he had no instructions. 

” It was argued that we have no; sufficient 
evidence before us to allow this appeal. 
But we consider that in the circumstances 
of the case, there is good reason for 
exercising a judicial discretion in favour 
of the appellants. The Court hours were. 
apparently from 64.m. till noon, and for 
some reas@ the presiding officer was unable 
to attend Court during these hours on the 
day in question. He took up this ease after 
these hours had passed, and disposed of 
this case in the absence of the defendants. 
In these circumstances, we consider that 
there was ample reason for the Court to 
grant the application for restoration, That 
application for restoration comes under 
O. IX, r. 13, whether we hold that O. IK, 


applies as there was no adjournment or. 


whether we hold that O. XVII, applies, as 
T. 2 of O. XVII, states:— 
“that the Oourt may proceed to dispose of the suit in 


one of the modes directed in that behalf by O. IX, or 
make such orders as it thinks fit.” 


Accordingly, we allow this appeal and 
we set aside the ex parte decree of the 
Assistant Collector as against all the three 
defendants acting under para. 2, r. 13, 
O. IX, as regards the defendants who have 
not appealed, Costs hitherto incurred and 
in the Court below will be costs in the case. 

N. Appeal allowed. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 474 of 1929 
March 1, 1932 : 
GRILLE, A. J. C. 


RAJPAL AND ANOTHER —PLAINTIFES - 
APPELLANTS 
- TETSUS * 
PARWATRAO AND AnoTHER—DEFBNDANTS 
— RESPUNDENTS 


Central Provinces Tenancy Act (I of 1920), s 93— 
Partition of holdings—Redistribulion without 
breaking up, whether legal—Partition, when comes 
into effect so yar as ténant is concerned relative to his 
creditor. ; 

The partition of a holding is a very different 
matter from the partitioning of land held by parties 
in a village by holdings, and is nota matter which 
a revenue officer unders 93 of the Tenancy 
Act is concerned with at all. The business of the 
Revenue Officer is to divide the holding physically 
and apportion the renton the parts so divided. 
There is nothing inthe Tenancy Act which empowers 
the Revenue Officer to consolidate the holdings 
and actually divide them individually, Vinayak v. 
Jairam (1), relied on. 

The rule that when a holding is partitioned the 
partition shall not take effect until the following 
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agricultural year is equally efective as regards tha 
position of the tenant himself, relative io a creditor 
as it is to his landlord. : 

the 


S. C. A. against the judgment of 
District Judge, Wardha, in Oivil -Appeal 
No. 136 of 1928, arising out of Civil Suit. 
No. 105 of 1927 in the Court of the Second 
Sub-Judge, Arvi, dated April 25, 1928. 

Mr. M.R.To'de, for the Appellant. 

Mr. S. B. Gokhale, forthe Respondent, 


Judgmént.—The plaintif and defend- 
ant No.3 were uncle and nephew and they 
were in possession of two holdings, one 
consisting of an absolute occupancy field 
and the other of two occupancy fields. 
They owned these jointly. Defendants 
Nos. 1 and 2 had obtained adecree against 
defendant No.3 alone on August 30, 1926 
and began execution proceedings on 
October 5, 1926. In the course of these 
proceedings they attached defendant No. 3's 
half share in absolute occupancy field. The 
actual date of the attachment is nob 
certain, but it must have been between 
August 3, 1926, and January 21, 1927, on 
which date the plaintiff's objection to the 
attachment under O. XXI, r. 58, was 
dismissed. On May 3L, 1926, the plaintiff 
had applied to the Revenue Authorities for 
partition of these holdings and an order was 
passed by the Naib-Tahsildar on August 2. 
In this partition the division was made by 
the very simple process of allotting the 


whole of the occupancy hoiding to 
defendant No. 3, the nephew, and 
“the whole of the absolute occupancy 
holding to the uncle, the plaintiff. 


The areas andthe rental assessments were 
roughly approximate. The proceedings’ 
were ex parte against defendant No. 3 who 
has in this suit denied any knowledge of 
them. The consequence was that the 
plaintiff brought a suit for a declaration 
that the half share in the absolute 
Occupancy field was not liable to 
attachment as it was his property. The 
defence was that the partition was fraudu- 
_lent and collusive and made with the sole 
object of saving the land from the attach- 
ing creditors, that the partition was made 
ultra vires of the Tenancy Act and that as 
the partition could not come into effect until 
the beginning of the next agricultural year, 
namely, May 1, 1927, and the Revenue 
Autho. ities had passed orders to this effect, 
the attachment was valid as it was made 
before the partition could operate. These 
contentions have not succeeded in either of 
the lower Courls andthe declaration which 
was given tothe plaintiff was confirmed by 


- power ‘to do. 
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the learned District Judge. Defendants 
Nos. 1 and 2 have now preferred a second 
appeal. Defendant No. 3 is made a 
respondent. He has not appeared to con- 
test the appeal. 

‘. There are two points for consideration in 
this appeal; first whether the Naib Tahsil- 
dar had jurisdiction to make«the partition 
in the manner he did and, secondly, 
whether the partition was effective as 
between the parties andas against defend- 
ants Nos. 1 and3 from August 2, 1926, or 
whether it would not- be effective until 
May J, inthe following year.. The action 


of the Naib Tahsildar is contrary 
to the provisions of the Tenancy 
Act and in making, what was’ in 
effect: a- partition by holdings, he 


purported to do something which he had no 
Section 93 of the Tenancy 
Act which is claimed as the authority for 
the Naib-Tahsildar’s action refers to the 
partition of - single holdings only, the 
division of the holding and the apportioning 
of the rent. ` By the rules made under this 


- section if the application to partition any 


‘holding ‘involves 
‘holding of which the area would be less 


the formation of a 
than ten acres, the application has to be 


rejected. In this case if each holding, was 


‘partitioned, the result would ‘be the forma- 


tion of a holding of less than ten acres. 
By treating the two holdings as one and 


making the partition by holding this 
‘particular difficulty purports to have been 


avoided. But: the partition of a 


‘holding is a very different matter-from 


the partitioning of land held by 
parties in a village by holdings, and is 


“not a matter which a Revenue Officer under 


‘parts so divided. 


5. 93 of the Tenancy Act: is concerned with 
at all. -His business is to divide the holding 
physically and apportion the rent on the 
This has not been done 
in the present case and as there was no 
partition of a holding, there was no -appor- 


“ tionment of the rent ofthe holding. There 


- ig nothing in the Tenancy Act which em- 


- powered the Naib-Tahsildar to consolidate 


the holdings which it is claimed that he did 


` actually divide them individually, was the 
- next step taken. 


: yak v. Jairam (l) 8.93 of the Tenancy Act 


As has been held in Vina- 
refers only to the breaking up of a holding, 


< and hasno applicability to the redistribu- 


` tion of holdings without any breaking up. 


- (1932) Nag. 13; -A I R 1931 Nag. 31, 


e] am satisfied that the action of the Revenue ‘ 


- Authorities in this instance was ultra vires 
341; Ind, Rul `- 


(1) 135 Ind. Oas. 413; 27 N L R 
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of the Tenancy Act. The surrounding 
circumstances also show the suspicious 
nature of the transaction and I can find no 
warrant for the opinion held by the trial 
Court and the lower Appellate Court that 
far from acting in collusion, the nephew 
actually is favouring the- decree-holders. 
His absence from the partition proceedings 
does nothing to allay this suspicion, as‘the 
lower Appellate Court appears,to hold 
His absence would rather appeaf to be an 
attempt to show bona fides and to avoid a 
suspicion of collusion. The application 
was made when a decree became imminent. 
All the defendant's immovable property 
which could besold was sold to his uncle, 
and thefact that the crops of the occupancy 
fields were sold and the money was applied 
to the decretal debt against the nephew is 
only an attempt to satisfy the decree and 
to avoid the attachment and loss of the 
property at all costs. 

It has been held in the lower Appellate 
Court that the condition laid down in the 
rules under s. 93, that any partition made 
shall take effect only from.the beginning of 
the next agricultural year, operates so as 
to bind the malguzar only and not the 


parties making the partition; that is, they 


remain jointly liable for the rent until that 


date, but that in other respects the partition 
.does take effect. 


Such an interpretation ' 
appears to me to bein direct opposition of 
the plain words of the rule which runs: 
“Such partition, if made, shall take effect 
from .the commencement of the agricultural 
year following the date of such amendment 
or confirmation and notice of it shall be 
given by the Revenue Officer to the land- 
lord.” Icannotsee how the partition can 
be held to take effect on the date of con- 
firmation in some respects and not in 
others. Jt must also be remembered that 
the Tenancy Act does not merely regulate 
the relations between landlords and tenants 
but also regulates the position of tenants 
in their relation with the outside world: it 
is under the Tenancy Act, for instance, that 
an occupancy tenancy is exempt from 
attachment, and the rule directing that 
when a holding is partitioned the partition 


-A 


N 


shall not take effect until the following - 


agricultural year is equally effective us 
regards the position of the tenant himself, 
relative to a creditor as it is to his land- 
lord. Thus, even were there a partition 


“which the Naib-Tahsildar was en.powered 


to make, such a partition would only tak 


‘effect from May 1, 1927,-and. until thas tim 


defendant No, 3 still had an interest in th ` 


1934 


share of the absolute occupancy field. The 
fact that an uncle and nephew by the 
application of the uncle to partition the 
holding might be held to have separated 
by such partition would not affect the case. 
They might be separate in status from the 
date of such application, but although this 
ineffectual partition provided that the whole 
ofthe absolute occupancy field would .go to 
the uncle, it could not pass to him until 
such tim@asthe partition, as provided by 
law, commenced to operate. — 

The result is that the appeal succeeds. 
The judgment and decree of the lower 
Appellate Court are.set aside and the 
plaintiff's claim isdismissed. The plaintiff 
will pay the defendant's costs in all three 
Courts. Pleader’s fee in this Court is Rs, 30. 

D. | Appeal allowed. 


ALLAHABAD HIGH COURT 
: Full - Bench 
Civil Revision Application No. 293 of 
1933 
$ February 19, 1934 
' SULAIMAN, C. J., MUKESJI AND Kine, JJ. 
Messrs. GUPTA & Co. DRAPERS < 
TAILORS rarovces BANSIDHAR GUPTA 
— PLAINTIFF - APPELLANT 


' Versus 
- Messes. KIRPA RAM BROTHERS, 

_ GENERAL OLOTH MEROHANTS 

Tarouce GOVIND RAM—Dzrenpant— 
OPPOSITE PARTY 

Civil Procedure Code (Act V of 190%), s. 115~ 
Revision—‘Case decided’, meaning of—Lower Court 
holding on report of office, that the stamp paid by 
plaintiff was insufficient and ordering the deficiency 
tobe made up—Court, whether. refusing jurisdiction 
to try suit—Order, whether amounts to a ‘case decided’ 
—Revision, if lies. 

Where on a report made by the office that the 
court-fee paid by the plaintiff was insufficient, the 
Court, having heard the plaintiff's Counsel, held that 
the amount of the court-fee paid wasinsufficient and 
ordered that the. plaintiff should make good the 
deficiency and the plaintif went in revision: 

. Held, that a mere decision as tothe amount of the 
‘eourt-fees payable did not amount toa “case decided” 
-within- s. 115, Uivil Procedure Code, nor wasit neces- 
sarily an irregularity in procedure orillegality or a 
refusal to exercise jurisdiction and hence revision did 
not lie. 
[Oase-law reviewed.] - f 
- Per. Sulaiman, C. J.—lt is not possible to lay down 
.any complete and exhaustive definition of the word 
“case”, The word “case” is‘not an exact equivalent 
“of the word “suit”; it is ‘something wider. At the 
same time, it is not sawide as toinclude every 
order that is passed by a Court during the trial of a 
suit or proceeding pending before it It . cannot 
be a case unless it is a proceeding which can be regard- 
ed as something separate and in a sense, independent 
from the suit under hearing, and the termination of 
that proceeding should be somawhat different from 
mere orders passed in the ordinary trial of the suit 


+ 
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itself, Ordinarily speaking, orders passed by the 
same Court from time to time during the trial of a 


‘suit would not be regarded as so many separate cases 


decided by the Oourt, each of them being revisable 
under s. 115, Oivil Procedure Code. But where the 
case is a proceeding which can be- considered 
separate and distinct and is finally disposed of by 
an order which terminates it, it may well be con- 
sidered to bea case decided although the suit has 
notin one sense been completely disposed of, 

Per Mukerji, J.—The decision that the court-fee paid 
was insufficient did not terminate the proceedings 
before the Court and thereforeit could not be said 
that any “case” was decided. The order passed was 
only one of the orders necessary and preliminary to 
the hearing of the suit, and it cannot be said that it was 
acomplete and independent matter. 

C. R. App. against the order of the 
Additional Munsif, Agra, dated. April 10, 
1933. 

Mr. J. Swarup, forthe Applicant. 

Mr. S. N. Seth, for the Opposite Party. 


Opinion. e 

Sulaiman, C.J.—This case has been 
referred to a Full Bench because of a 
conflict of opinion in this Court. The 
applicant firm was the plaintiff in the 
Court of the Munsif of Agra ina suit 
brought to get a previous decree set aside. 
On a report made by the office that the 
court-fee paid by the plaintiff was in- 
sufficient, the Court having heard > the 
plaintiff's Counsel, held that the amount 
of the court-fee paid was insufficient and 
ordered that the plaintiff should make 
good the deficiency. Instead of either 
paying the balance of the court-fee or 
allowing the plaint to be rejected., and 
then appealing from the order, the plaint- 
iff filed an application in revision from 
the order of the Munsif challenging its 
propriety. The main question in the case 
is whether a civil revision lies from such 
an order and can be entertained by this 
Court. It is not necessary to deal at 
length with the contention that the record 
having been sent for by a single Judge 
of this Court, the question whether a case 
has or has not been decided must be 
deemed to have been set at rest and it 
is no longer open to the respondent’s 
Counsel to urge that this High Court has 
no jurisdiction to entertain a revision. 
Obviously, an ex parte order directing 
the record to be sent for cannot finally 
dispose of the question whether this Court 
has jurisdiction to entertain a revision 
or for the matter of that. whether a revi- 
sion at all lies. : < 

There are undoubtedly ‘a large number 
of cases in this very Court in which 


‘pinions have been expressed either that 


a revision lies or that it does not lie. 
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The cases other than ‘hose in which more 
court-fees were demanded are not relevant. 
I should, however, like to’ consider the 
recent Full Bench cases of this Court in 
particular so as to see whether the prin- 
ciples laid down therein apply to the 
case before us. 

In Buddhu Lal v. Mewa Ram (i) it was 
held by the majority of the Judges that 
no revision would lie from a finding 
recorded by the Court below that it had 
jurisdiction to enterlain the suit, Where 
therefore the decision amounts to a mere 
finding on an issue, no Jevision would lie 
under this Full Bench ruling. 

In Ram Sarup v. Gaya, Prasad (2) a 
revision from an appellate order directing 
the setting aside of an ea parte decree 
when the Appellate Court had no power 
to intervene at all was allowed. But in 
that case the revision -was frcm the order 
of the District Judge passed on appeal 
before whom certainly there was a case 
‘pending. which had been finally disposed 
of by the Judge and after such dispcsal 
mo further matter remained pending be- 
fore him, The order no doubt was not 
a decree nor even an appealable order, 
nevertheless it was an order which 
marked the complete termination of the 
case pending before the District Judge 
and was therefore considered to come 
‘within the scope of s. 115, Civil Procedure 
Code. This case is an authority for the 
Proposition that where an independent 
proceeding, even though not amounting 
to a suit, is completely disposed of, it 
would be a “case decided” within the 
meaning of the section. 

In Radha Mohan Datt v. Abbas Ali (3) 
it was laid down that an order setting 
aside an ex parte decree was a -“case 
decided” within the meaning of the section 
and that a revision would lie from such 
an order. Obviously, when an ea parte 
decree is passed the suit for the time 
being is terminated and a fresh and 
independent proceeding is started by an 
application under IX, r. 13, Civil 
Procedure Code, for ihe setting aside of 
such a decree. The final disposal of such 
an application was held in that caseto 
amount to the decision of a “case”, 
paiticularly asthe propriety of that deci- 
sion could not be challenged subsequently 

(1) 63 Ind. Cas. 15; 43 A 564; 19 A LJ 558. : 


(2) 90 Ind. Cas. 1€0; 48 A 175;L R 9 A601 Civ; 
% ALJ 56; AIR 3925 All. 610. 


` (8) 233 Ind. Cas, 129; 53 A 612; A IR 1931 AJ, 
294; (1931) A L J 317; Ind. Rul, (1931) AJl. 577 
(FB); - Aa R ; 
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in an appeal from the decree ultimately 
passed in thecase. 

There are many other cases of - thig 


Court in which, for instance, it has been 
held that an application from an order, 
dismissing an application for leave to sue 
in forma pauperis can be entertained or 
that a revision would lie from an order 
refusing the defendant to file a written 
statement or refusing to hear him or from 
orders superseding an arbitratio® or arbit- 
rarily referring the case to arbitration. 

It is not necessary to consider the cor- 
rectness of these rulings in this case, for 
they can certainly be distinguished. | 

It is equally unnecessary to review the 
authorities in the other High Courts where 
also a certain divergence of opinion has 
prevailed. Broadly speaking, it maybe 
said that, barring certain single Judge 
cases, which have been recently overruled 
by a Division Bench, the Madras High 
Court has been entertaining revisions from 
orders demanding more court-fees. On 
the other hand the Patna High Court has in 
its latest pronouncement come to the con- 
clusion that the order amounts to the 
decisicn of an issue and no revision would 
lie. In Calcutta the opinion has been 
fluctuating, but there is a recent case in 
which a revision has not been entertained. 
The Lahore High Court has not entertain- 
ed applications principally on the ground 
that there is another remedy open to the 
applicant. No case of thé Bombay High ` 
Court, directly in point, has been cited 
before us. 

The cases of our own High Court which 
are in point are the following: ~ 

In Chakhan Lal v. Kanhaiya Lal (4) 
Piggctt and Walsh, JJ., held that a de- 
fendant who had been ordered to pay 
addititional court-fees on his plea of set- 
off could not come up in revision from 


the order of the Court as the case 
was governed by the principles laid 
down by the Full Bench in Buddhu 


Lal's case (1). It was on-this ground alone 
that the Bench dismissed the application: 

This case doesnot appear to have been 
brought to the notice of the Bench which 
decided the case of Lakshmi Narain Rai 
v. Dip Narain Rai (5). Thatis a case directly 
in favour ofthe applicant and laid down 
thatan application in revision from an 
order demanding court-fees lay inasmuch 


(4) 69 Ind. Oas. 921: 45 A 21°; £0 ALJ 1005; AIR 
1923 All. 118;9 O & A L R 146, ~ i 
_, (5) 148 Ind. Oas. 152; (1933) A L J 311;-A I R 1933 

1, 350; 55 A 274; 6 R À 650, BNN adel 
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as there was a case decided and there was 
failure on the part ofthe Court to exercise 
jurisdiction vested in that Court. This 
opinion was based on certain Calcutta, 
Madras and Patna High Courts’ decisions 
‘which it isnot necessary to examine. As 
observed above, there are other rulings 
of Calcutta and Patna which lay down 
the contrary. Reliance, however was placed 
on'the case of Jagannath Sahu v. Chhedi 
Sahu (6)"where a revision from an order ap- 
pointing a new arbitrator in a wholly irre- 
gular manner was entertained. The other 
case relied upon namely, Puran Lal v. Rup 
Chand (7) wasa similar case in which the 
ruling of Jagannath Sahu’s case (6) was fol- 
lowed. In my separate judgment I remarked 
that the case of Jagannath Sahu was in 
point and as the Full Bench case of 
Buddhu Lal v. Mewa Ram (1) was not 
directly against that view,I was not pre- 
pared to differ from the opinion expressed 
by my learned colleague, 

In Lakshmi Narain Rai’s case (5) the 
learned Judges first considered whether 
the order of the Court below demanding 
more court-fees was’ proper and correct 
and having decided that it was wrong they 
came tothe conclusion that being, what 
they called an erroneous order for payment 
‘of deficient court-fee, the High Court could 
interfere because it was a case amounting 
to a failure to exercise a jurisdiction vest- 
ed inthe Court. The attention of the 
learned Judges was drawn neither ‘to 


Chakhan Lal's case (4) nor the unreported: 


ruling in Saiyid Wajid Ali v. Kamta 
Prasad, (Civil Revision No. 91 of 1931 
decided on May 20,1932, by Pullan and 
Niamat Ullah, JJ.) in. which it was laid 
down thatthe Court below had jurisdic- 
tion todecide whether the court-fee paid 
on the plaint was proper or not and 
having arrived at the conclusion that 
insufficient court-fee had been paid, even 
if this view were erroneous in law, the 
jurisdiction of the Court to passthe order 
which it did was not affected. ; 

It seems tome that it is not possible 
tolay down any comple'e and exhaustive 
definition of the word “case”, Certainly 
the word “case” is not an exact equivalent 
of the word “suit”. Obviously it is something 
wider. Atthe sametime it maynot be 
so wide as to include every order that is 
passed bya Court during the trial of a 
-suit or proceeding pending before it. It 
- (6) 115 Ind. Oas. 611; 5L A 501. . 

(7) 137 Ind, Oas. 514; 53 A778; (1931) A 


‘ J Ld €82; 
A IR 1931 All. 761; Ind; Rul, (1932) All; 328, 
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cannot, in my opinion, be a case unless it is 
a proceeding which can be regarded as 
` something separate and in a sense indepen- 
dent from the suit under hearing, and the 
termination of that proceeding should be 
somewhat different from mere. orders 
passed inthe ordinary trial -of the suit 
itself. Ordinarily speaking, orders passed 
by the same Court from time to time 
during thetrial of a suit would nct be 
regarded as so many separate ` cases 
decided by the Court, each of them being 
revisable under s.. 115, Civil Procedure 
Code. But where the case is a proceeding 
_ which can be considered separate and 
distinct and is finally disposed of by an 
order which terminates it,it may well be 
considered to bea case decided although 
the suit hasnot in one sense been com- 
pletely disposed of. 
. There isin my opinion, another aspect of 
the case which is also fatal to this revision. 
After all the decision of the Court below that 
more court-fees are payable is a mere 
decision onapoint of law which: arose 
in the case and indeed, which it was the 
duty ofthe Court to decide. It cannot 
be seriously contended that if the 
deficiency ‘inthe amount of the court- 
fees paid had not been discovered at that 
stage but the question had arisen on a 
plea taken in the written statement and 
anissue had been framed cn that point 
andthen the Court had decided it, no 
revision would lie under the authority of 
the Full Bench ruling in Buddhu -Lal’s 
case (1). The position to my mind is very 
similar and, at any rate, analogous. Here 
the Court below has decided the question 
of the amount ofthe court-fees that is 
payable ata slightly earlier stage, but 
it is never the less a decision on one of the 
points that may well bein controversy. 
The Court had jurisdiction to decide this 
point and if it has taken an erroneous 
view of the law it has committed no 
irregularity. I do not think that it can be 
said that the Court below having decided 
ths point, is now refusing to exercise 
jurisdiction to entertain the suit. í 
This was the basis ofthe decision in 
another unreported case Chaube Narain Rao 
v. Rao Bahadur Chaube Gur Narain, 
(Civil Revision No. 268 of 1930; decided on 
July z9, 1930), in which Banerji,. J, and 
myself held that even if the Court below 
has not taken acorrect view of the las, 
that at most would amount toa mere 
error of judgment and not be any irregu- 
larity in procedure or- any: illegality “or 
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acling without jurisdiction so asto permit 
the applicant to get the order revised. 

I am, therefore, of opinion that it would - 
be in accordance with the opinions ex- 
pressed generally in the Full Bench cases 
of this Court as well as the other cases 
cited above, to hold that a mere decision 
astothe amount of the court-fees pay- 
able does not amount to a “case decided” 
nor is it necessarily an irregularity in proc- 
cedure or illegality or arefusal to exer- 


cise jurisdiction. I would, therefore, 
dismiss the revision with costs. 
Mukerji, J.—After the very exhaustive 


judgment that has just been delivered by 
my Lord the Chief Justice, I do not propose 
to discuss most of the cases already com- 
mented on. I would just add a word or 
two. 

Section 115 of the Civil Procedure Code 
gives revisional jurisdiction to the High 
Court in certain cases only. The High 
Court may exercise jurisdiction’ where any 
case has been decided. The word “case” 
indicates that.what is meant need not be 
the suit or any other proceeding before 
the Court below in -its entirety. It is 
possible therefore, that a‘‘case” may arise 
during the pendency ofa suit. But the 
word also indicates to my mind, that 
what has been decided must be something 
complete in itself so that itmay be separat- 
ed and looked upon as a matter independ- 
ent of the suit. Ihere recall what I said 
in a decision of mine in Bal Krishen v. 
Ram Krishen (8): 


“The Court has to pass orders at every step but 
every order cannot be called the decision of a case. 


A case must be something complete in itself so 
that it may be treated as an independent 
matter.” 


This seems to me to be the idea of the 
word “case” used in s. 115. 

Tt follows that an order passed in 
the course of the trial of a suit, as a 
necessary step for the decision of the 
suit itself, cannot be called a “case.” 
It has been held that the trial of an issue 
however important it may be, including 
an issue as to jurisdiction of the Court 
itself, cannot be treated as a case decided, 
vide Buddhu Lal v. Mewa Ram (1) where 
an ex parte.decree is made and the juris- 
diction of the Court in the matter of the 
suit comes to an end, fresh proceedings 
may be started by the party: against 
whom the decree- has been made, by an 
application to have the ex parte decree 
set aside. The proceedings thus started 
re 121 Ind. Cas 97; (1930) A L J 235; AI R 1929 

. 957; Ind, Rul (1930) All, 81. 
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may be treated as proceedings in the suit, 
yet it should be obvious that the newly’ 
started proceedings are complete in them- 
selves amounting to a ‘case. Ib, has 
accordingly been decided in a Full Bench 
decision of this Court in Radha Mohan Datt 
v. Abbas Ali Biswas (3) that a revision 
would lie where the Court passed an order 
setting aside an ex parte decree in defiance 
of the provisions of O.JX,r. 13 of the 
Civil Procedure Code. Examp&s need 
not be multiplied, but as each case arises, 
the question to be considered is whether 
the proceeding out of which the application 
for revision has arisen is something, although 
arising in the suit; may be treated as in- 
dependent of the trial of it. 

Tt is impossible, at any rate, it is un- 
desirable, to make an attempt to give an 
exhaustive definition of what a “case” may 
be and what it may not be. So many dif- 
ferent questions may arise in future and 
have already arisen as to cause a great 
divergence of opihion among the leatned 
Judges. I would, therefore, not make any 
further attempt at an exhaustive definition 
of the word “case.” What I have said was 
only to indicate the method in which I 
approach a question that arises before me 
in revision. 

By applying the principle which [have 
laid down for myself to follow, Iam clearly 
of opinion that in the present instance no 
“ease” has been decided by the Court: be- 
low. The question arose out ofa suit of 
which proper cognizance was taken by the 
Court below. Having taken cognizance of 
the suit, the learned Munsif had to decide 
whether lhe court-fee paid was sufficient 
or not. Accordingly, he decided that the 
court-fee paid was insufficient. This did 
not terminate the proceedings before the 
Court and therefore it cannot be said that 
any “case” was decided. The order passed 
was only one of. the orders necessary and 
preliminary to the hearing of the suit, and 
it cannot be said that was something, a com- 
plete and independent matter. 

The decision in Lakshmi Narain Rai v. 
Dip Narain Rai (5) starts with examining 
the question whether the court-fee paid 
was sufficient or not. This, in my opinion, 
with all respect, was not the proper way. 
The first question to, be decided was whe- 
ther there was ‘case decided’ before this 
Court. Ifit was a “case” decided, then 
the question would be, whether the Court 
had jurisdiction to pass the order or not. 
A Court hearing a suit has jurisdiction to de- 
cide whether the court-fee paidis sufficient: 
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or not. It may decide rightly or it may 
decide wrongly. In either case, the deci- 
sion is within the competence. of the Court, 
and in this view it cannot be said that in 
deciding that the court-fee ‘paid was in- 
sufficient, the Court exercised a jurisdic- 
tion not vested in it by law. The High 
Court in revision, does no’ correct a mere 
error of law. Though the learned Judges 
have not said so in so many words, they 
have, I think, held that there was no juris: 
diction in the Court below to pass the 
order demanding further court-fee, because, 
in making that order, the Oourt held in 
effect that if the additional court-fee was not 
paid the Court would not hear the case. 
This would be arefusal to exercise a juris- 
diction vested in the Court. As I have 
pointed out, the whole question was ap- 
proached in the reverse order to that which 
was proper. In my opinion, therefore, the 
case of Lakshmi Narain Rai (5) does not 
carry the weight which a decision of two 
learned Judges of this Court should carry. 

In the result, I would also dismiss the ap- 
plication with costs. . 
King, J.—I agree and have nothing” to 
add. 

By the Court.—The application is dis- 
missed with costs. l 


D. Application dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 3028 of 1927 
June 27, 1933 
ADDISON AND Acua Harpar, JJ, 
SHAM DAS — DERENDANT—APPELLANT 


- versus 
MAHABIR DAS AND OTHERS — 


RESPONDENTS 

Custom (Punjab)—Religious institutions—Mahant- 
ship—Hlection of—Omission to call general body 
of gaddinashins—\Whether vitiates the election— 
Practice—Application to bring legal representative 
on record— Civil Procedure Code (Act V of 1908), 
0. XXII, r. 9 (2). 
._ itis a well-known rule that each religious institu- 
tion, hasitsown usage as regards succession to 
mahantship. [p. 1188, col 2.j ; 

Installation is a ceremony intended for ` giving 
publicity to the fact of tha election of a 
candidate to the gaddi as a mahant and the 
mere omission to invite the general body of 
gaddinashins would not by itself vitiate an election 
otherwise valid. [p 1188, cosl 1&2.| ` 

It is the general principle of law that the plaintiff 
has to succeed on the strength of his own title and 
on on the weakness of the defendant’scase. [p. 1191, 
‘col. 1 ° ` 

Where the appellant puts in an application asking 
the Court to excuse four days’ delay in view of the 
fact. that he was. not in a _ position; to know the 
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exact date of the death of mahant, it isa fit cas? 
for extending the concession permitted under O. XXII 
r. 9, sub-r (2), Qivil Procedure Code, [p 1191 
col. 2 | 


F.C. A. from a decree of Senior Sub- 
Judge, Sheikhupura, dated August 22, 
1927. 


Messrs. Mukund Lal Puri and N. C. 
Mehra, for the Appellant. 
Dr. Nand Lal, for the Respondents. 


Agha Haidar, J.—Thisis a defendant's 
appeal arising out of a suit brought by the 
plaintiff for a declaration that Sham Das, 
defendant No. 1, is not the grand disciple of 
the late Mahant Dharam Das of the 
Thakardwara, Mauza Bhikhi, and is therefore 
liable to be removed from it, and that the 
plaintiff is the lawful mahant, and as such, 
entitled to possession of movable and im- 
movable properties belonging to the said 
thakardwara. The trial Court has decreed 
the plaintiff's claim. Sham Das, defendant 
No. 1, has preferred the present appeal to 
this Court. f 

There is a Thakardwara at Mauza Bhikhi 
whose last mahant was Dharam Das. He 
became insane and died on June 25, 1923. 
On his death Sham Das, claiming to be 
the chela of Dial Das who according to 
him was the chela of Dharam Das, applied 
for mutation and, on November 2, 1924, gthe 
mutation was effected'in his favour. ` Hence 
the present suit, The case for the plaintiff, 
as disclosed in the pleading, is as follows: 

One Bawa Lalji was a Bairagi Sadhu who 
lived some time during the reign of the 
Mughal Emperor Shah Jahan. He had 22 
disciples, each of whom founded a separate 
religious institution or gaddi. One of those 
disciples was Prehlad Bhagat who was the 
founder of the gaddi in dispute. The rule 
of succession to this gaddi is contained in 
para. 2 of the plaint according to which a 
mahant for the time being cannot nominate 
any chela without the permission and consent 
of the Bhek (Council) of Bairagis and the- 
appointment of the mahant takes place when 
he is elected by the Bhek. At the time of 
the installation of a successor toa gaddi, the 
rest of the gaddinashins are invited and in 
case of death of any gaddinashin without 
nominating his chela,the remaining gaddi- 
nashins are entitled to appoint any gaddi- 
nashin as a mahant of the vacant gaddi. 
The rule of celibacy is strictly enforceable 
in the case of a mahant who occupies the 
gaddi at Bhikhi. On the death of Mahant 
Dharam Das, Sham Das, defendant No?1, 
who fictitiously gave out that he was the 
chela of Dharam Das, obtained possession of - 
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the gaddi at Bhikhi and got mutation 
effected in his favour describing himself as 
the only heir of Dharam Das. The title of 
defendant No. 1 is assailed on the grounds 
that he was not the grand chela of Dharam 
Das, that he had never been nominated as a 
chela in accordance with the custom and 
rules prevailing in the Bhek of Virakt 
(celibate) Bairagis, that he was a married 
man and therefore incompetent to occupy 
the gaddi, and furthermore, that he had 
never been duly elected as a mahani by the 
Bhek nor did he invite any other gaddi- 
nashin or distinguished Sadhu of the Bhek 
at the time of his succession. The plaintiff 
‘described himself as the gaddinashin of the 
Dera Bawa Lalji situate in the city of 
Peshawar and also at Chiniot in the District: 


of Jhang and,.according to him, as Mahant 


Dharam Das, the last gaddinasnin of Dera 
Bhikhi, died without leaving a chelo, the 
plaintiff on the ground of being a disting- 
uished gaddinashin of Bhek has a right of 
succession on behalfof the Bhek. Accord- 
ing to the plaintiff, the cause of action 
accrued tobim in his capacity as a distingu- 
ished gaddinashin of the Bhek of Virakt 
Bairagis on the death of Mahant Dharam 
Das without leaving a chela when defend- 
ant No.1 took possession of the entire 
property of the gaddi. In his statement 
before the Court on December 2, 1926, prior 
to the framing of the issues, the plaintiff 
stated that he had been authorised by the 
four big gaddis to bring the suit. As to 
who these “big four” gaddis were and what 
authority they had is all left in the air. 

Tt would thus be seen from a perusal 
of the pleadiigs thatthe rule of succes- 
sion, as adumbrated in the plaint and the 
statement of the plaint before issues are 
hopelessly confused and it is difficult to 
understand what is the exact position 
which the plaintiff had taken up in support 
of his case. As to para. 2 of the plaint, it 
is not clear whether the permission and 
consent of the Bhek was necessary for the 
nomination by a gaddinashin of a chela or 
whether it was intended that such permis- 
sion end consent should be obtained before 
the chela can be nominated to the mahant- 
ship. If the appointment of a mahant was 
to take place by the rules of election, pure 
and simple, then it is difficult to under- 
stand what wasthe necessity for referring 
to the nomination by the gaddinashin of 
ary chela, as in any case such nomination 
py itself would beinfructuous. Installation, 
_asI understand, is a ceremony intended for 
giving publicity to the fact of the election 


SHAM DAS V, MAHAbIx DAS 


14910 


of a candidate to :he gaddi as a mahani 
and I do not see how the mere omission to 
invite the general body of gaddinashins 
would by itself vitiate an election otherwise ' 
valid. After laying down that the appoint- 
ment of a mahant takes placa by virtue of 
his election by the Bhek, a further rule is 
laid down which seems to contradict the 
first rule as regards election. According to ` 
thisrule, if a gaddina hin dies without 
nominating a chela, the remaining: gaddi- 
nashins are entitled to appoint any gaddi-- 
nashin asa mahant. It would thus appear 
that there are two distinct electoral colleges 
both of which are supposed to function. 
One of these colleges consists the Bhek or 
the general body of of Bairagis who elect a 
new mahant on the death of the old mahani, ` 
whilst the other college consisting of the 
remaining gaddinashins on the death of a 
mahait dying without leaving a chela are 
competent to appoint any one from amongst 
themselves as a mahant to the gaddi which 
has thus fallen vacant. Itisa well-known 
rule that each religious institution, lke the 
thakardwara of Bhikhi, has its own usage 
as regards succession to mahantship, but, 
according to the allegations in para. 2 of the 
plaint, there are two different machineries 
for the appointment. of a successor and it is 
impossible to understand how the question 
of succession would be decided if both these 
machineries are prepared to exercise their 
respective functions and each appoints a 
separate mahant. Inpara.6 of the plaint 
the plaintiff makes a new departure and, 
ignoring the rules of succession which he 
had himself formulated in para. 2 of the 
plainthe alleges that,a3 Mahant Dharam 
Das died without leaving a chela, the plaint- 
iff was entitled to succeed on behalf of the 
Bhek on the ground of being one of 
the distinguished gaddinashins of the said 
Bhek. He again reiterates this -plea in 
pare. 9 where hesays that the cause of 
action accrued to him inhis capacity asa 
distinguished gaddinashin ofthe Bhek of 
Virakt Bairagis on the death of mahant 
Dharam Das without leaving any ‘chela. 
In his statement before the issues he says 
that he had been authorised by the four 
big gaddis to institute the present suit. 
On a consider. tion of the various and shift- 
ing positions which the plaintiff has taken 
up in his pleadings, it is difficult to 
determine as to what his real credentials 
are for bringing this suit. He does not - 
say that he had been elected by the 
Bhek nor does he.say that the remaining 
gaddinashins appointed-him asthe mahant, 
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In paras. 6 and.9 he relies for bis title upon 
the fact of his being a distinguished 
gaddinashin of the Bhek and, as such, 
entitled to bring the suit while in the state- 
ment before issues, which must be read as 
part of. the pleadingsin the case, he says 
that he has brought the present suit because 
he has obtained the sanction of the four 
mahants. ` 
_ The array of the parties impleaded 
as defgndants is also curious. Sham 
Das is rightly impleaded as defendant No. 1 
and all the reliefs are claimed against 
him. But we find that as against de- 
fendants Nos. 2 to 5, who are described as 
gaddinashins of the various thakardwaras 
in different parts of the country, no 
relief is claimed. Only in para. 7 there 
is the allegation that these parties are 
gaddinashins of different gaddis of Bawa 
Lalji and have been impleaded for the 
completion of the record and for the deci- 
sion of the rights involved in the suit. I 
fail to understand how their impleadment 
was necessary for the completion of the 
record and how their presence before the 
Court as parties defendants would,in any 
way, help in the decision of the rights in- 
volved in the present suit. With the 
exception of Harnam Das, defendant No. 2, 
none of these defendants has put in ap- 
pearance in the case. Defendants Nos: 6 
to 26 are the tenants who are holding under 
defendant No. 1 and they have been im- 
pleaded, asis usual, as pro forma defend- 
ants in a suit Zor possession. | 

The pleas raised in defence by Sham 
Das, defendant No. 1, so far as they are 
necessary for the decision of this appeal, 
are that gaddi of the Thakardwara at Bhikhi 
is absolutely independent of any other 
gaddi, that the plaintiff, as the gaddi- 
nashin of the thakardwara at Peshawar, has 
no concern with it ‘and that the Bhikhi 
thakardwara is-not an institution connected 
with Bawa Lalji. The allegations contained 
in para. 2 of the plaint are denied and 
it is further pleaded that there is no im- 
pediment to a married man being a 
mahant of the gaddi noris it essential that 
at the time of the appointment of a 
mahant any special ceremony shculd be 
performed or the other gaddinashins should 
be invited at the time when the new 
mahant is ncminated. It is further pointed 
out that every thakardwarais self-governing 
and that the chela occupies the gaddi on 
the death of the mahant. The deceased Ma- 
hant Dharam Das is admitted to have been 
the spiritual descendant of Bawa Prehlad 
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Bhagat and. when Mahant Dharam Das 
became insane, the management of the 
thakardwara was made over to Mahant 
Dial Das who was the chela of Mahant 
Dharam Das. The defendant alleges that 
he was appointed a chela of Dial Das withthe 
consent and in the presence of mahant 
Dharam Das and was elevated to the 
gaddi inthe presence of the fraternity of 
bairagis on the death of Mahani Dharam 
Das as his legal heir and successor. 

The written statement of Mahant 
Harnam Das, defendant No. 2, is in ‘some 
respects important. Hehis also appeared 
as a witness for the plaintiff and professes 
to support his claim. He has admitted the 
allegations contained in paras. 2, 3 and 4 
of the petition of plaint as correct. He 
supports the plaintiff by pleading - that 
celibacy is the rule which governs the 
mahants of every thakardwara connected 
with Bawa Lalji in accordance with the 
custom prevailing among the bairagis, that 
defendant No. 1 was never appointed a 
mahant in fact by the Bhek and is further 
ineligible on account of being a married 
man. In para. 5 of his written statement 
he says that the thakardwara at Bhikhi is 
subordinate to the Dhianpur gaddi of which 
he was the mahant, and that the plaintiff 
who isa mahant gaddinashin himselfand 
has been accepted by the Bhek of the 
bairagis, has brought the present suit with 
the permission of the Dhianpur gaddi. It 
would thus appear that he has put forward 
a case for the plaintiff which he himself 
never set upin that he has pleaded that - 
the plaintiff has been accepted by the Bhek 
or the general council of the batragis: and 
that he has brought the present suit with 
his permission: ; 

On these pleadings the following issues 
which are necessary for the dis- 
posal of the appeal were, amongst others, 
framed by the trial Judge. 

(3) Has the plaintiff locus standi to bring 
this suit? (4). Is this' giddi -_ subordinate 
to the Dhianpur gaddi and appointment of 
the mahant of Bhikhi is made according to 
the usage of that gaddi ? (5). If so, was the 
defendant appointed a mahant as such? 
(6). Is the gaddi of Bhikhi quite independent 
of the fraternity of Bawa Lalji's followers 
in matters of succession and appointment ? 
` The learned Judge has recorded a com- 
bined finding on issues Nos: 3 and 4. ‘The 
reasons for the amalgamation of-the find- 
ings on these two issues are not qtite 
obvious. ‘On the question of the plaintiffs 
locus standi he has observed as follows; 
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“The plaintiff is, as stated above, a bairagi, des- 
cendent of Bawa Lalji. He isa mahant of Feshawar 
and Chiniot gaddis. He says that he was authorised 
by the Bhekh to bring this suit against the 
defendant who is a trespasser and who by transgress- 
ing the custom of bairagi followers of Bawa Lalji, has 
entered a married life.” 

This passage is open to criticism. In the 
first place, the learned Judge seems to 
have been under the impression that 
the allegations in the plaint amount 
to the proof of the plaintiff's case. 
This, of course, is an erroneous view, for 
allegations in the plaint, unless they are 
admitted by the defendant or supported 
by proper evidence, are of no evidentiary 
value whatsoever. Secondly, even the al- 
legation ascribed to the plaintiff by the 
trial. Judge that he had been authorized 
by the Bhek to bring the suil against the 
defendant is based upon a misappre 
hension, because all that the plaintiff had 
alleged in his plaint was that his title 
rested upon his being a distinguished gad- 
dinashin of the Bhek and therefore he 
hed a right of succession on behalf of the 
Bhek. And in his statement before the is- 
sues the plaintiff had only stated that he 
had been. authorised by the four big gaddis 
to bring the suit. 


The learned Senior Subordinate Judge 
relying mainly upon the evidence of Mahant 
Hernam Dasof Dhianpur, P. W. No. 12, 
and Mahant Narsing .Das of Hafizabad, 
P. W. No. 16, has held that the Bhikhi 
gaddi is subordinate to the Dhianpur gaddi 
and succession is regulated and confirmed 
by the Mahant of Dhianpur, and that, 
when a Mahant of any one of the 22 gaddis 
dies without a chela, his successor is ap- 
pointed by the Mahant of Dhianpur. Ob- 
viously this was not the plaintiff's case as 
a perusal of the pleadings would show. 
The learned Judge has further referred 
to certain pedigree-tables and the shajra 
for the purpose of showing that the founder 
of the gaddi, Bawa Prahladji was a dis- 
ciple of Bawa Lalji. He has further held 
that since the Mahant of Dhianpur was 
the proper person to appoint the Mahant 
of Bhikhi gaddi on the death of Dharam 
Das and since he himself had no time to 
do so, he had consequently authorised the 
plaintiff with the consent of Mahant Nar- 
singh Das to bring the suit. Then follow 
the curious observations that (the permis- 
sion of the Mahant of Dhianpur implies the 
permission of the Bhek, that the four big 
gaddis are Dhianpur, Peshawar, {Hafizabad 
and Chiniot, that the Mahantship of the 
two gaddis, namely, Peshawar and Ohiniot, 
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is combined in the person of the plaintiff 
himself, and that, as the plaintiff has brought 
the present suit with the permission of big 
maha.ts and especially the head mahani, 
he has a locus standi to bring the present 
suit. He has overruled the pleas in de- 
fence by observing that the defendant has 
not been able to rebut the evidence led 
on behalf of the plaintiff and has further 
failed to show that Bhikhi gaddi is anin- 
dependent institution and its maMunts are 
quite independent of the Bhek of Bawa 
Lalji’s followers. Finally, he has held 
that as, the defendant was a married 
man he was not eligible to be the 
Mahant of SBhikhi gaddi. On these rul- 
me he decreed the plaintiff's suit in 
ull ` 
The plaintiff must have been taken b; 
surprise at the reasoning of the Senior 
Subordinate Judge in support of his claim, 
because it is entirely new and original in 
its character and is certainly quite dif- 
ferent from the case as put forward by 
him in his pleadings and, to a very great 
extent, by the evidence led by him. 
In appeal it was argued by the Coun- 
sel for the défendant-appellant that the 
judgment of the trial Court was errone- 
ous and must be set aside because the 


finding of the Subordinate Judge 
are “inconsistent with the case set 
up by the plaintiff, that this case 


has not been proved by any reliable evi- 
dence whatsoever and that on this ground 
alone the plaintiff's suit should be dis- 
missed, even it be assumed for the sake ` 
of argument that the defendant has not 
been able to establish his case. There is 
considerable force in this argument. Bear- 
ing in mind correctly the case as put 
forward by the plaintiff, let us examine 
the evidence, both oral and documentary, 
which he has placed on the record. (After 
examining the evidence, his Lordship pro- 
ceeded). The defendant has produced a 
number of witnesses who depose that the 
defendant was the chela of the Dial Das 
and that he had been duly installed as a 
mahant about 3 or 34 years ago. Some 
of these witnesses are the sewaks of the 
temple while others are Bairagis and, as 
such, belong to the community of the par- 
ties. The Bairagi witnesses are quite clear 
in their evidence that the members of 
their community are not precluded from 
entering into the bond of matrimony vide 
the evidence of Sundar Das, D. W, No. 3, 
Mahant Kishen Chand, D. W. No. 5, Lachh- 
man Das, D. W. No. 6, and Bhagat Ram, 
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D. W. No. 7: see also Raghunath Das v. 
Sheo Kumar Missir(1). Altogether eleven 
witnesses have appeared on behalf of de- 
fendant No. 1 and they undoubtedly sup- 
port his case. Some of them depose to 
their being personally present atthe in- 
stallation of defendant No. 1 and there is 
no suggestion why the evidence of these 
witnesses should be discarded and the 
defendant who is in possession under 
valid mation should be turned out in 
order to make room for the plaintiff. In 
any event the - plaintiff has to succeed 
on the strength of his own title and 
not on the weakness of the defendant's 
case, and applying this principle, the 
plaintiff's suit must fail. Some evidence 
has been Jed assailing the character of 
defendant No. 1. It is not necessary for 


this Court in deciding this appeal 
toexpress any opinion one way or 
the other. Even assuming for the sake 


of argument that according to the rules 
of the institution, the practice of celibacy 
is strictly enjoined upon the incumbent of 
the Mahantship, that by itself is no ground 
for decreeing the plaintiff's claim. If the 
defendant is transgressing the rules 
which ‘govern this institution, then 
the persons interested in it can seek 
such legal remedy as may be open to 
them. We express no opinion on the 
subject. ` 
On a careful consideration of the material 
on the record and giving due weight to 
the lengthy arguments which were ad- 
dressed to us by Counsel for the parties, 
1 am satisfied in my mind that the trial 
Judge has approached the case from an 
erroneous point of view and his decision 
is erroneous. I would therefore allow 
this appeal, and setting aside the judg- 
ment and decree of the Court below, 
dismiss the plaintiff's suit with costs 
throughout. 
An application was put in this Court on 
October 14, 1930, by the defendent-ap- 
pellant saying that the plaintiff-respondent 
Mahant Mahabir Das, had died about 
two months ago and that his legal represent- 
atives may be broughton the record. This 
‘application was granted subject to all just 
exceptions. No further steps seem to have 
been takenon behalf of the respondent. On 
the second day of the hearing of the present 
appeal, Counsel for the plaintiff-respon- 
dent put in an application accompanied 
by an affidavit that Mahant Mahabir Das 


has died on July 11, 1930; and therefore, 
(1) 67 Ind. Oas. 464; A IR 1923 Pat. 309, 
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the application was too late by four days 
and the appeal abated on October 10, 1930. 
This contention, however, is correct to this 
extent that ths appeal abated automatic- 
ally on the expiry of the 90 days from the 
date of the death of Mahant Mahabir Das. 
The appellant however has put in an 
application asking this Court to excuse the 
four days’ delay in view of the fact that 


he was not in a. position to know 
the exact date of the death of Mahant 
Mahabir Das. These applications 


have been considered by the Court and 
in my judgment it is a fit case for 
extending the concession permitted under 
O., XXII, r.9, sub-r. (2), Civil Procedure 
Code to the defendant-appeilant, and 
therefore the abatement is hereby set aside:. 
vide inter alia, Qain v.. Nura (D and 
Lachmi Narain v. Muhammad Yusaf (3). 

Addison, J.—I concur. 

v. Appeal allowed. . 

(2) 94 Ind. Cas, 422; AIR 1926 Lah, 23; 7 Lah, 
73 


(3) 59 Ind. Oas 903; AI R 1920 All. 284: 42 A, 
540. 


. MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1441 of 1930 

“and 700 of 1931 

March 5, 1934 

CoRGENVEN, J. 

VEMASAMI VEERARAGHAVULU 
NAIDU —Patitioner 
VETSUS 
VEMASAMI VENKATASUBBA NAIDU— 

RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90, O. XXXIV, r 5~Sale without final decree — 
Validity— Sale set aside as nullity—Power to refund 
poundage fee. h 

Poundage-fee isin effecta charge made against 
the decree-holder for the services he obtains from the’ 
Oourt in holding the sale and once a sale has been 
held, the fee cannot be refunded. The analogy: 
of court-fee is not applicable to poundage. 

Where asale held ina suit to enforcea mortgage’ 
was set aside onthe ground thatit was nulland 
void as there was no final decree and an application - 
was made for refund of the poundage fee : è 

Held, thatthe Court had no power, statutory or 
inherent, to order the refund of the poundage fee, 
Thammayya Naidu v. Venkata Ramanamma (1) and 
Parvati Ammal v. Govindasami Pillai (2), referred: 
t 


0. ‘ 

Petition under s. 115 of Act V of 1908 
and s. 107 of the Government of India 
Act, praying the High Court to revise thè 
orders of the Court of the Subordinate 
Judge, Nellore, dated December 9, 1929, and, 
made in-E.-A. No. 98 of 1929, in 0.6, 
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- No. 12 of 1924 and E. A. No. 99°of 1929 in 
O. 5.13 of 1924, respectively. 

Mr. T. V. Ramanatha Iyer for Mr. Ven- 
kdtasubiah, for the Petitioner, > | 

Mr. P. V. Rajamannar, for the Govern- 
ment Pleader; for the Respondent. 
. Judgment. - The petitioners brought twc 
separate mortgage suits against the same 
mortgagor and these proceeded to- the 
passing of final decrees.: Against ihe pre- 
liminary decrees, appeals were preferred to 
this Court-and were in due course dis- 
missed, but in the decrees dismissing them 
the time for redemption of the mortgaged 
property was not extended. Meanwhile on 
the footing of the original fina] decrees 
applications were made for sale. of the 
mortgaged properties and -were ordered 
accordingly. - Soon after these applications 
were filed it appears thatthe attention of 
of this Court was drawn by communica- 
tions from the judgment-debtors to the 
fact that no time for redemption had been 
fixed inthe appellate decrees and without. 
noticé to the decree-holders. orders were 
thereupon passed extending the time in 
each case to six months from the date of 
the appellate decree, which would come to 
October 19, 1923. The effect of these 
orders was of course that fresh final decrees 
would have had to be passed after lhe expiry 
of this period. It seems that -no notice 
was given to the decree-holders that this 
extension of time had been made and in 
the applications for-sale they filed copies 
of the final decrees as originally passed 
by the trial Court. In connection with 
the sale théy then applied for permission 
to bid for the mortgaged properties. In 
the counteérs filed lythe judgment-debtors 
attention: was: direc:ed to the need: for 
fresh. final decrees in consequence-of the 
extension of time for redempiicn allowed 


by. this Court. Nevertheless the Court- 


allowed the-execution.to proceed, ’. proper- 
ties: were sold and were purchased by ihe 
decree-holders. Following the ordinary 
procedure sums amounting to Rs. 651-9-0 
and Rs. 667-3-9, respectively, were deducted 
in each case as poundage from the amounts 
of the sale price. After the sales had 
taken place the judgment-debtors applied 
to have them set aside, ostensibly . under 


O. XXI, r. 90, Civil Procedure Code, on- 


the ground that .no valid final decrees 
were in existence at the time the -sales 
were held. Inthe circumstances the decree- 


holders, seeing no doubt the weakness of- 


their position, decided ‘not to resist these 


applications and the Court duly’ set: the” 
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sales_asjde. . In the applications,. out of 
which these petitions arise, refund ‘of the 
amounts paid as poundage was asked for, 
and the question is whether the. lower 
Court is right in deciding not to grant such 


_ refunds., 


Inasmuch as there was no final decree 
under: which sales in execution could be 
held, there can, I think, be little doubt 
that the sales themselves were nullities 
and upon this footing the case begn argued. 
The consequences of setting aside sales 
under O. XXI, rr. 89, 90 and 91, Civil 
Procedure Code are dealt with in Oivil 
Rules of Practice Nos. 201 to 203, but 
these rules do not contemplate in any of 
these cases the making of ‘a refund of 
the- poundage'on: the part of the Govern- 
ment to a person by whom it has been 
paid or where it has been taken from the 
purchase money. There appears in fact 
to be no statutory power vested in the 
©ourt to enable it to make an order for 
the refund of poundage in any circum- 
stances, and if such a power exists, it must 
be derivable frem the inherent power 
saved under 8. 151, Civil Procedure Code. 
I am asked to apply the analogy of the 
power to_direct-the refund of court-fees. 
in cases other than those specially authorised 


“under ss. 13 to 15 of the Court Fees Act. 


There isa recent case, Thammayya Naidu 
v. Venkata Ramanamma (1), which decides 
that the Court has an inherent power to 
order refund of court-fee paid in excess 
when obvious injustice will be -done’if it 
were not repaid, and an array of authori- 
ties is cited for this position. The learned 
Judges add: : ai 
.“OË course what the High Court really does’ 
judicially in such a case is to decide "judicially 
what is the proper court-fee and. then issue a 
certificate to the party that excess court-fee has been 
levied, It still lies with the revenue authorities to 
decide whether or not they will refund the excess 
in the circumstances” im ae 
The Revenue Authority designated in the’ 
Stamp Act as the ‘Chief Controlling Revenue 
Authority’ is in this Presidency: the: Board: 
of Revenue. But I have been unable to 
discover. whether even the Board of Revenue. 
has any general authority other than that 
conferred for. instance by s. 49 of the 
Stamp Act to order such a refund of 
poundage. The analogy of these court- 
fee cases is further weakened since an- 
examination of them shows that they are 
all cases in which a, mistake was . made 
as to the amount ofthe court-fee payable, 
(1) 189 Ind. Gas. 131; 55 M 611; 62 M LJ 541; 
ATR 1932 Mad. 438; (1932) M.W N.420; 33L W 
618; Ind. Rul, (1932) Mad 625. . os ae g 
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leading to an excess charge due to some 
arithmetical or similar error. The present 
case does’ not relate to a mistake in the 
amount paid as poundage, -because each 
sale fetched a certain amiount of purchase 
money and poundage upon that amount 
was correctly calculated. It is only said 
that the sale ought not to have been held 
and, therefore, that the case is a fit oné 
for the refund of the whole of the poundage. 
The nearest analogy to. a refund in-such 
circumstances would be perhaps one under 
s. 15 of the Court Fees Act, which permits 
‘a refund of a portion of the court-fee 
paid on an application for review where 
owing to the review the Court decides to 
rectify a mistake in the original order. 
But no case has been cited before me 
where a refund has been allowed upon 
proceedings on the ground that they were 
discovered to ba void. Nor do I think 
that the analogy between court-fees and 
poundage is necessarily a very close one. 
The nature of poundage has been dis- 
cussed in Parvati Ammal v. Govindasami 
Pillai (2). It is really a portion of the 
purchase money deducted to discharge the 
expenses of the sale, and in Enugland 
poundage is levied by the Sheriff, who of 
course is an agency more or less distinct 
from the. Court, as remuneration for his 
services. In this country, as the officers 
of the Court conducting. the sale are paid 
a fixed salary, a proportion of the purchase 
money is taken for-the purchase of stamps. 
In effect the fea is a charge made against 
the decree-holder for the services he 
obtains from the Court in holding the sale. 
Once that sale has been held it is not 
clear whether any means exists for obtain- 
ing arefund of the fee. In these Civil 
Revision Petitions accordingly I do not 
feel prepared tc say that in deciding not 
to grant the refund, although the learned 
Subordinate Judge was perhaps wrong, 
“in thinking that the cancellation of the 
“gale made under O. XXI, r. 90, he has 
- actually refused to exercise his jurisdiction 
“because I am not satisfied that he indeed 
had jurisdiction to direct such a refund. 
The most that could be done in such a 
case would be to give a certificate to the 
party that the case was a fit one for a 
refund and leave it to the revenue authori- 
ties to comply with it. That is no more 
than a recommendation. But I am not 
at all clear that the revenue authorities 
would consider themselves to have authority 
(2) 30 Ind. Gas, 827; 39. M 803;2 L W 861;29M 
L J 467; (1915)M W N79. a . 
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to make“.such a refund. In these: cir- 
cumstances and although the case involves 
some hardship to the petitioners Ido not 
think: that I can interfere with the orders 
that have been passed. < 

The respondents in these petitions are 
unrepresented but I thought it desirable 
that the Government Pleader should receive 
hotice and I have accordingly ~ heard his 
arguments. In C. R. P. No. 1441 of'1930 
Lam now informed that the petitioner is 
recently dead. It therefore abates. 
©. R. P. No. 700 of 1931 is dismissed but 
without costs. : 


t 


TA. Appeal dismissed. 
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- _ CALCUTTA HIGH COURT 
Civil Revision Petition No. 1060 of 1933 
January 3, 1934 
MUKERJI AND B.RTLEY, JJ. 
BASANTA KUMAR DAS --PETITIONER 
Versus i 
-Tus CORPORATION or CALCUTTA — 
ne y OPPOSITE PARTY 
Calcutta Municipal Act (TII of 1923), 8 363. Seh: 
XVII, r. 65—Power of et i mi revoke 
mission~-Eatent of—Discretion of Court in “making 
order for demolition—Opportunity to be ‘given to 
party before ‘revoking sanction—Lapse of long period 
between revocation of sanction and confirmation of 
revocation—Order for demolition, ifcan be “set 
aside—Notice of revocation proceedings, necessity of. 
- Although r. 65 of Sch. XVII, Calcutta Municipal 
Act, the powerof the Corporation to cancel a per- 
mission, on the ground of material alteration is 
absolute, it isso only in the sense 
authority can revise the order 
restore the permission so cancelled. In the Court 
which has to make the order of demolition there is 
a discretion which the word ‘may’, used in 6 363 
of the Act in reference to ‘this matter,. “plainly 
indicates For a proper exercise of that discretion 
it is absolutely necessary for the Court to go into 
the question asto what the exact circumstances 
were under which the revocation was made or the 
extent to which the misrepresentation or fraudulent 
statement, ` if any, could have affected in granting of 
the permission. 
- When a party has acquired a valuable right in the 
shape of a permission to build, that permission 
could be withdrawn behind his. back on'a charge 
that he has been guilty of fraud or misrepresenta- 
tion and without an opportunity being allowed to 
him tosay what he may have to. say in his defence 
To determine whether the discretion which the 
law vests in the Court should be exercised in favour 
of the Corporation one of the matters that 
must be taken into consideration is- the length 
of time that. has elapsed since the completion of the 
structures, which on account of the revocation must 
be unauthorized. [p. 1195, col. 
e 


that no other ~ 


LAN : 

Where although the sanction for erection of a 
building was revoked on February 27, 1928, but the 
revocation was not confirmed till August 6;1930, the 


of revocation or ’ 


oe 


1194 


matter not being considered of sufficient importance 
for any decisive action being taken : 
Held, that under such circumstances, it would be 
quite wrong to make an order for demolitoin. 
Notice of revocation proceedings under r. 68, 
Sch. XVII, must be given to the application though 
the rule does not expressly mention it. 


` Messrs. L.P. E. Fugh and Dinesh Chandra 

Roy, for the Petitioner. | 
Messrs. Narendra Kumar Basu and Satin- 

dra Nath Mul.erjee, for the Opposite Party. 


Judgment.—This Rule is directed against 
anorder of demolition passed by the 
Municipal Magistrate of Calcutta, under 
s. 363 of the Calcutta Municipal Act. The 
Magistrate has ordered that certain struc- 
tures, said to be unauthorised in premises 
No. 62, Baranashi Ghose Street, be demo- 
lished by the Corporation atthe expense of 
of.the owner. 

The facts shortly stated are the follow- 
ing. The petitioner was the owner of the 
western portion of the said premises, In 
February 1926, he asked “for sanction to 
-erect certain structures on hispart of the 
premises, submitting with his application a 
plan showing the entire premises. The 
District Building Surveyor refused sanc- 
tion upon certain grounds, and on that the 
petitioner preferred an appeal which was 
heard and decided by the Building Com- 
mittee on June 14, 1926. Their order was 
thatthe appeal should be allowed and 
that formal sanction should issue on the 
. petitioner opening out some proposed 
spaces as shown in the plan. This con- 
dition being fulfilled and a report to that 
‘effect being made by the Building In- 
spector on June 6, 1927, a formal sanction 
wasissued onthe 8th of that month. 
OnAugust 15,1927, a motion was tabled 
for revocation of the sanction. On 
February 27, 1928, the Building Committee 
revoked the sanction. This revocation 
was confirmed on August 6,1930. Three 
days after the usual notice under s. 363 of 
the Act was given tothe petitioner and. 
thereafter on October 24; 1930, the Corpora- 
tion resolved to move the Magistrate for 
demolition of the structures. As the result 
of the proceedings thus started, the order 
complained of in this case has been passed 
by the Magistrate. 

One of the contentions urged in support 
of this Rule relates to the validity of the re- 
vocation of thesanction The revocation was 
in accordance with r. 65 of Sch. XVII and 
purported to be on the ground that the 
permission was granted in consequence of 
a material misrepresentation of fraudulent 
settlement contained in the petitioner's 
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application for sanction. Under this rule 
it may be pointed out. 

“When such permission is cancelled any work cone 
thereunder shall be deemed to have been done without 


permission.” a 

The misrepresentation as far as may 
be gathered, was this that while in August 
1925, a partition of theentire premises was 
affected by an arbitration held at the 
instance ofall the co-owners, the plan sub- 
mitted forsanction in February 1926 did 
not show any sign of that partitio®. The 
Magistrate has stated in his explanation 
that the revocation proceedings show that 
this omission and perhaps some other 
facts also were considered as material mis- 
representation and thatif the “true state 
of things were known, the decision of the 
Building Committee in the matter of 
granting ofthe sanction wouid have been 
otherwise. 


The Magistrate has held that r. 65 of 
Sch. XVII, makes the Corporation the 
final authority to decide whether there 
was any material misrepresentation or 
not and that he had no opportunity to 
gointo that question. He therefore held 
that the structures erected under the 
sanction must be taken as erected without 
sanction. There was a complaint on behalf 
of the petitioner that no notice had been 
given tohim of the revocation proceed- 
ing. On this point, the Magistrate held 
thatno notice was necessary as the rule 
did not speak of any; and he found also 
thatthe petitioner was present during 
the consideration of the revocation matter. 
On these findings and also upon the find- 
ing that the structures infringed rr. 3, 28, 
29 and 32 of Sch. XVII—a fact which does 
not seem to have been disputed—the 
learned Magistrate has made the order of 
demolition. 

The learned Magistrate, inour judgment, 
wasin error in supposing that once he 
arrived at the findings aforesaid, nothing 
else was necessary forhim to consider in 
order to justify the order that he made. 
It is true that under r. 65o0f Sch. XVII, 
the power of the Corporation to cancel 
a permission on the ground of material 
misrepresentation by the aprlicant is 
absolute. But itis so only in the sense 
that no other authority can revise the 
order of revocation or restore the permis- 
sion so cancelled. In the Court which has 
to make the order of demolition, there is 
a discretion which the word ‘may’ used 
in s. 363 of the Act in reference to this 
matter, plainly indicates, For a proper 
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exercise of that discretion itis absolutely 
necessary for the Court to go into the 
question as to what the exact 
stances were under which the revocation 
was made or. ths extent to which the 
misrepresentation or fraudulent state- 

~ ment, if any, could have affected in 
granting ofthe permission unless a con- 
sideration of these matters were open to 
the Courte its existence can hardly be 
justified andit would not be possible for 
it to shape its order in the light of these 
principles which have to be borne in mind 

> bya Oourt issuing an injunction for 
demolition—the powers and duties of which 
are part passu with those of the Municipal 
Magistrate in a matter of this descrip- 
tion. 

So far as notice is concerned, the rule 
does not speak of any. Butit can hardly 
be expected that rules framed under the 
Act should embody and incorporate into 
themselves such an elementary and funda- 
mertal principle of natural justice 
which no individual or body corporate 
can be permitted to forget, namely, that 
when a party has acquired a valuable 
right in the shape of a permission to 
build, that permission could be with- 

- drawn behind his back on a charge that 
~ he has been guilty of fraud or mis- 
representation and without an opportunity 
being allowed to him to say what he 
may have to, say in his defence. In the 
present case, however, this 
not resulted in prejudice to the petitioner 
for the finding is that he was present at the 
deliberations relating to the revocation. 

To determine whether the discretion 
which the law vests in the Court should 
be exercised in favour of the Corporation 
in this case, one of the matters that must 
be taken into consideration ıs the length 

>. of time that has elapsed since the com- 
“pletion of the structures which on account 
of the revocation must now be deemed to 
be unauthorized. On this point the 
evidence stands thus. An officer of the 
Corporation has said definitely that the 
erection was completed by March or April 
1927. Mr. Basu appearing on behalf of 
“the Corporation hasasked us to regard 
this statement as a mistake, because the 
petitioner in his petition to this Court 
has stated that ths constructions were 
made after the formal sanction was obtain- 
ed, that is to say, after June 14, 1927, 
Speaking of events nearly five years old 
, one is not unlikely to make mistakes; and 
“the petitioner is not less likely to make 
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such a mistake. than the Corporation 
Officer. But the construction must have: 
been completed in and even within a. 
short time of the sanction, that is to say 


sometime about the end of 1927. It is a` 


wonder that though the sanction was 
revoked on February 27, 1928, the revoca- 
tion was not confirmed till August: 
"6, 1930, that isto say, that the matter was. 
left hanging inthe air for two years and 
a half, the matter not being considered of 
any sufficient importance for any decisive: 
action being taken. In such circum- 
stances it would, in our opinion, be quite: 
wrong tomake an order for demolition. 
The deviations from the Rules, such as 
they arein the present case, 
condoned by the District 
mittee on the petitioner fulfilling -cértain 
reqairements. Such representations, 


bearing on the question of safety of the 
building or its sanitation, though - there: 
may have been some inconvenience to the: 
petitioner's co-owner or it may as well be 
that the rights of the latter have been: 


infringed. With that, however, we - are 
not concerned in the present case. ` 
The Rule is made absolute and the 


order complained of is set aside. 
ON, Rule made absolute. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 23 of 1930 
March 7, 1934 
TEx CHAND AND CoLDsTREaM, JJ. 
MOHAN LAL AND ANOTHER— 
DEFENDANTS— APPELLANTS 7 
versus 

WADHAWA SINGH - PLAINTIFF AND 

` OTHERS —DEFENDANTS = RESPONDENTS 

Partition—Mortgage by one co-sharer—Mortgagee 
losing possession in consequence of partition Eight 
of mortgagee to obtain possesston—Option. given  to- 
mortgagee to select particular piece of land—Whether 
affects his right. 

A mortgage deed stipulated that ifthe mortgagee 
was subsequently ousted from any portion of the 

land mortgaged which holding was owned jointly by 
mortgagor and himself he would be entitled to make 
good the deficiency by appropriating an equal area. 

_ to be chosen by him out of other Jand belonging to 
the mortgagor. In Consequence of partition pro- 
ceedings the mortgagee lost possession . of the area 
mortgaged and he instituted a suit for possession of 
a particular piece of land 
mortgagor’s share. 
by the mortgagor to another who was person joined 
as defendant : 

Held, that if the subsequent matter of a 
was an undivided share and the joint shares effected a 
partition, the mortgagee must pursùe ‘his remedy 
against the share allotted in severalty to his mort- 
gagor and that the fact that 
option of selecting a particular piece of 


mortgage ® 


land and 


4; 


if 
any, as there may-have been, had little. 


the mortgagee had the. 


were all. ` 
Building Com- . 


cae 


which had fallen to the , 
This land had been mortgaged ` 
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chose a portion mortgaged to others, did not affect 
the applicability of the general principle Byjnath 
Lall v Ramoodeen (1) and Amar Singh v Bhagwan 
Din (2), relied on. 5 

L. P. A. against the judgment of Mr. 
Justice Bhide, passed in Civil Appeal 
No. 1120 of 1929, on December 10, 1929, 
affirming that of the Additional District 
Judge, Amritsar, dated January 30, 1929, 
(who reversed that of the Subordinate 
Judge, Fourth Class, Ajnala, dated June 2, 

928). 
: rast Nand Lal, forthe ppellants. 

Mr. Ram Chand Manchanda, for the 


_ Respondents. 


Coldstream, J. In July 1924 Arur 

Chand mortgaged a piece of land measuring 
"17 kanals out of a holding jointly owned 
by himself and others to Wadhawa Singh. 
The deed stipulated that if the mortgagee 
was subsequently ousted from any portion 
of the land mortgaged, he would be 
entitled to make good the deficiency by 
appropriating anequal area to be chosen 
by him out of other land belonging to the 
- mortgagor. In consequence of partition 
` proceedings and a suit by one Bishen Das, 
Wadhawa Singh lost possession of the area 
mortgaged. He, therefore, instituted the 

suit, from which this Letters Patent Appeal 
’ arises, to obtain possession ofa particular 
piece of land measuring 16 kanals 19 marlas 
which had fallen to Arur Chand’s share. 
This land had meanwhile been mortgaged 
by Arur Chand to Mohan Lal and others 
and these persons were joinea as defendants 
in thesuit. The suit which was contested 
by Mohan Lal was dismissed by the trial 
Court on the ground that no charge had 
been created on thesuit land in favour of 
the plaintiff by the plaintiffs mortgage 
deed. 

On appeal the District Judge treating the 
suit as one for specific performance of the 
contract to indemnity, decreed the suit, 
holding that the defendants had not shown 
that they were transferees in good faith 
without notice of the previous mortgage 
(5. 27 of the Specific Relief Act). 

From this decree the defendants Mohan 
Lal and Ram Singh preferred ar appeal 
to this Court. The learned Judge in 
Chambers who heard the appeal agreed 
with the District Judge’s finding and dis- 
missed the appeal. The present appeal is 
against this decision. 

“mor the appellant it is contended by 
Dr. Nand Lal, as it was before the learned 
Judge in Chambers, that the lower Appel- 
late Court set up a new case for the plaintiff 


MOHAN LAL V. WADHAWA SINGH 


1491 C 


in treating the suit as one for specific 
performance under the provisions of the 
Specific Relief Act, which case the appel- 
lants had no opporiunity of answering at 
the trial. To this Wadhawa Singh's 
Counsel replies that from the beginning 
there was never any doubt as to the nature 
of thesuit which was to obtain possession 
of land, that his client was entitled not 
merely by virtue of his stipulation but 
under a well established principle of law 
to take possession of Arur Chand’s land 
when deprived of possession of the joint 
property mortgaged, and that no question 
of good faith or notice arises as the 
appellants could not acquire higher rights 
thantheir mortgagor whose interests in the 
whole of the land allotted to him on 
partition were subject to the right of 
Wadhawa Singh to select any area of 
17 kanals from it if he was deprived of the 
area mortgaged. As regards the conten- 
tion that the appellants had no opportunity 
of proving their good faith and the fact 
that they had no notice of Wadhawa 
Singh’s mortgage, Mr. R. (3. Manchanda 
argues that, if the question of good faith 
and notice is material, in view of the second 
issue struck for trial (‘‘Isthe plaintiff 
entitled to take priority as against subse- 
quent mortgagees ?”), the defendants ought 
to have produced proof of this kind, it being 
clear from the trial Court’s judgment that 
they relied on the exception in favour of a 
bona fide transferee without notice. 

That Wadhawa Singh was entitled to 
possession of an area of Arur Chand’s land 
equivalent to that of which he had been 
deprived in consequence of partition cannot 
be disputed in view of the Privy Council 
judgment in Byjnath Lali v. Ramoodeen 
(1) which clearly expounded the principle 
that, if the subsequent matter of a mortgage 
is an undivided share and the joint sharers 
effect a partition, the mortgagee must 
pursue his remedy against the share allotted 
in severalty to his mortgagor. That deci- 
sion has been followed consistently by the 
Indian Courts and was recently applied by 
aN Courtin Amar Singh v. Bhagwan Das 

2). 

Having regard to the nature of the suit 
and this principle, I donot think that the 
question of notice is material, for the 
appellants could take no wider rights than 
their mortgagor. 


ah t A 106; 21 W R P O 233; 3 Sar. 333; 2 Suther 
( ; 

(2) 149 Ind. Cas. 104; 14 Lah. 749; A.1 R 1933 Lah. 
771; 6 R L 652 (2). 
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Dr. Nand Lal contends that the pro- 
position laid down in Byjnath Lall v. 
Ramoodeen (1) is inapplicable to the present 
case because the circumstances raise a 
presumption of fraud of which there was no 
suggestion in Byjnath Lal v. Ran oodeen (1) 
and Amar Singh v. Bhagwan Das (2). He has 
not, however, been able to show us 
what was the nature ofthe fraud in this 
case or where it lay. We have examined 
the deeds and see no reason to doubt the 
genuine“ nature of that in favour of the 
plaintiff Wadhawa Singh. On the other 
hand the subsequent mortgagees still have 
a large area of mortgaged land in their 
possession and retain a charge, subject to 
Wadhawa Singh’s upon the 17 kanals of 
which the latter seeks to obtain possession. 
No doubt the case is peculiar in that 
Wadhawa Singh had the option of selecting 
a particular piece of land and choose a 
portion mortgaged to the defendants, but I 
donot think that this affects the applica- 
bility of the general principle laid down 
in the authorities cited, there being, in my 
opinion, forcein the contention of the res- 
pondents’ Counsel that the whole of Arur 
Chand’s share on partition was subject to 
Wadhawa Singh's right of selection. 

The land mortgaged to him was canal 
irrigated. The land selected is irrigated by 
a well and it is not shown that it is ofa 
greater value than that mortgaged. Nor is 
it shown that Arur Chand has any other 
land which is not similarly encumbered. 

For all these reasons I would dismiss this 
appeal with costs. 

Tek Chand, J.— agree. 

N. Appeal dismissed. 


PATNA HIGH GOURT 
Curtack Clsovir 
Appeal from Appellate Decree No. 5 
of 131 
February 14, 1934 
JAMES, J, 
JOYKRUSHNA MAHAPATRA AND OTHERS 
— PLAINTIFFS - APPELLANTS 
VETSUS 
RADHAKRUSHNA MAHAPATRA— 
DEFEN DANT— RESPONDENT 

Civil Procedure Code (Act V of 1908), O, XXXIV, 
r. 6— Covenant to pay—Whether implied in every 
transaction of loan—Mortgage— Additional sum paid 
by mortgagee to save property from sale~Right of 
mortgagee to decree under O. XXXIV,7. 6. 

A covenant to pay must be implied in every 
ransaction of loan, that when a person borrows 
money, the borrower must be deemed to have entered 
into an implied contract tore-pay the money bor- 
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‘rowed, and that, therefore, the lender mortgagee must 


be held to be entitled to sue for the mortgage money 
55 this Aimplied contract to re-pay. [|p 1198, col. 
2. 


In a mortgage bond after acknowledging receipt 
of the loan, the mortgagor stated that after 
re-paying the amount in a year from date, he would 
take back the document. He thenstipulated that if 
he should pay by instalments, the payments shall be 
endorsed on the back of the bond, being appropriated 
first towards interest and then towards principal. 
If he defaulted in re-paying this amount, the lender 
could sue him for realisation of the principal and 
interest. get the mortgaged property attached and 
sold and realise his dues out of the sale proceeds 
During the pendency of the mortgage the mortgagee 
had to pay the sum of Rs. 244 in order to save the 
mortgaged property from salefor arrears of rent. 
This amount was added to the principal money 
claimed as secured by the mortgage and was 
included in the decree. The mortgaged property 
realised on sale some portion of the mortgage debt 
and the mortgagee applied for personal decree for 
the balance: 

Held, that unless there was some specific condition 
in the bond absolving the borrower from liability 
to re-pay the loan, he must be held liable on the 
implied covenant contained in his unconditional 
acknowledgment of the fact that he was taking a loan. 
Chhathi Lal Sah Kalwar v. Bindeshwari Prasad 
Sahe (1), followed: 

Held, also, that when the mortgagee made the 
payment of Rs. 244 to save the property from sale, 
he was entitled to add this amount to the mortgage 
debt and the proper method of suing for recovery’ 
ofthe amount was by suing atthe same time as he 
sued for the mortgage money and that the mortgagee 
was entitled to a decree under O, XXXIV, r.6 Civil 
Procedure Code for that portion ofthe mortgage 
money which represented the amount paid to save 
the mortgage property from sale. Rakhohari Chat- 
taraj v. Bipra Das Dey (2), applied. p. 1199, col, 
1 


Appeal from a decision of the Addi- 
tional Subordinate Judge of Cuttack, dated 
August 28, 1930, confirming that of 
the Munsif, First Court, Cuttack, dated 
January 18, 1929. 


Mr. S. C. Chatterji, for the Appellants. 

Mr B.N. Das, for the Respondents. 

Judgment.— This is a second appeal 
from an order refusing to a mortgagee 
a personal decree under O. XXXIV, r. 6. 
The mortgage in question is a simple 
mortgage by which certain property was 
given as security for a loan of Rs. 150. 
which was to bear interest at 25 per cent. 
per annum. During the pendency of the 
mortgage the mortgagee had to pay the 
sum of Rs. 244 in order to save the mort- 
gaged property from sale for arrears of 
rent. This amount was added to the 
principalmoney claimed as secured by the 
mortgage and was included in the decree. 
The mortgaged property realised on sale 
some portion of the mortgage debt and 
the mortgagee applied for personal decree 
for the balance. 


are 


“> Prasad Sahu (1). 
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In the mortgage bond, after acknow- 
‘ledging receipt of the loan, the mortgagor 
says, ‘after repaying the said amount in 
a year from this date, I shall take back 
-the document.” He then goes on to 
stipulate that if he should pay by instal- 
ments, the payments shall be endorsed on 
‘the back of the bond, being appropriated 
first towards interest and then towards 
‘principal. Tf he defaulis in repaying 
this amount, the lender will sue him for 
srealisation of the principal and interest, 
get the mortgaged property attached and 
¿sold and realise his dues out of the sale 
-proceeds.. The Courts below considered 

a that the ambiguous form of the under- 
-taking to repay in = year could not be 
“properly regarded as a personal covenant 
‘for repayment of the loan. 
_-Mr. 8. C. Chatterji on behalf of the 
-appellants argues that the mere unquali- 
fied admission that a loan has been taken 
-should he held to imply a promise to 
repay, and also that the correct reading 
‘of the stipulation regarding repayment in 
<one year would imply an actual promise 
to make the payment by that time. 
“Regarding the second point, it is observed 
that the learned Munsif, who was himself 
«an Oriya, interpreted these words as 
meaning,- “I take the loan promising to 
“pay the amount with interest in a year 
-from the date of the bond”, but the 
learned Subordinate Judge considered 
that this interpretation of the Orisa was 


‘incorrect and that- the stipulation merely ` 


was that when the amount was paid, the 
“mortgage bond would be taken back. 
-On the- question of the manner in which 
this Oriya expression should be translated, 
I would have accepted the. decision of the 
learned Subcrdinate Judge as a finding 
of fact and would havé treated this appeal 
as concluded by findings of fact had it 
not been for the decision of this Court 
in Chhathi Lal Sah Kalwar v. Bindeshwari 
In that case the learned 
Judges had before them the question of 
whether a mortgagee was entitled to sue 
-for his mortgage money under s. 68 of the 
‘Transfer of Property Act. The suit had 
been instituted on allegations which if 
substantiated made cls. (b) and (c) of 
8. 68 of the Transfer of Property Act ap- 
plicable to the case, but these allegations 
-were negatived by the findings of the 
‘Courts below and the only question which 
the learned Judges had before them was 


(1) 120 Ind Cas. 32; 8 Pat. 16; A I R 1929 Pat. 
$05; Ind Rul, (1929) Pat. 672; 11PLT 68. . 
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-whether the mortgagee could sue fer his 
money under s. 68 (a) of the Transfer of 
Property Act. The operative portion of 
the bond is quoted inthe report and there 
is nothing init which can by the utmost 
ingenuity be construed into an express 
promise to repay the loan, but Mr. Justice 
Kulwant Sahay pointed out that a coven- 
ant to pay must be. implied in every 
transaction of loan, that when a person 
borrows money, the borrower must be 
deemed to have entered into an¥ implied 
contract to repay the money borrowed, and 
that therefore, the plaintiff must be held 
to be entitled to sue for the mortgage 


“money on this implied contract to repay. 


It is suggested that in the present case, a 
personal covenantto repay cannot be im- 
plied, because the remedy of the mortgagee 
in default of payment is described as lying 
in a suit for realisation of the money to 
be realised out of the sale proceeds after 
the mortgaged property has been sold 
but I consider that Mr. Chatterji's argu- 
ment must prevail, and that on the 
strength of the decision in Chhathi Lal 
Sah Kalwar v. Bindeshwart Prasad Sahu 
(1), it must be held that unless there is 


some specific condition ‘in the bond. 
absolving the borrower from liability to 
repay the loan, he must be held liable 
on the implied ccvenant contained in 


his unconditional acknowledgment of the 
fact that he is taking a loan of Rs. 150. 
The learned Advocate for the respond- 
ent supporting the decree of the lower 
Court argues that whether we find an 
implied covenant to repay the Rs. 150 
or whether we donot, the sum of Rs. 244 
paid by the mortgagee to save the mort- 
gaged property from sale should be 
separated from the rest of the principal 
money. When the mortgagee has made 
this payment, he is entitled to add this 
amount to the mortgage debt: Rakhohari 
Chattaraj v. Bipra Das Dey (2) and if. he 
is entitled to add this amount to the 
mortgage debt, the proper method of 
suing for recovery. of the amount was by 
suing at the same time as he sued for 
the mortgage money. No question of 
limitation arises here, since the suit was 
instituted in the year following the date 
of the payment, and it is certainly clear 
that whatever view the lower Courts may 
have taken regarding the covenant for 
repayment of the original mortgage bond, 
the mortgagee was entitled to a decree 


(2) 31 0975. 
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under O. XXXIV, r. 6 for that portion 
of the mortgage money which represented 
the amount paid to save the mortgaged 
property from sale. I consider therefore 
that this appeal must be decreed. 1 
should note that I regard myself as bound 
by the decision in Chhathi Lal Sah Kalwar 
v. Pindeshwart Prasad Sahu (1) and 
obliged to follow its principle, but if the 
matter had been res integra I should have 
said thag unless there is something in the 
mortgage deed which can be construed as 
an express covenant for repayment, the 
mortgagee should not under the provisions 
of the Transfer of Property Act be held 
to ke entitled to a personal decree 
against the mortgagor. But as I have 
said I am bound by the authority, and 
this appeal must be decreed with costs, 
throughout. 
N. Appeal decreed. 


MADRAS HIGH COURT 
Second Civil Appeal No 900 of 1932 
February 28, 1934 
BoTLER, J. 

LAKSHMI AMMAL AND ANOTHER 
—DEFENDaNTS—AFPELLANTS 


i versus 
V. G. VENUGOPALA NAIDU— 
PLAINTIFF — RESPONDENT 

Civil Procedure Code (Act V of 1903), 3. 20—Suit 
for restitution of conjugal rights—Jurisdiction of 


Court—Court within whose jurisdiction husband 
resides, whether has jurisdiction. 
Where the plaintiff who resided in Vellore, in 


British India, instituted a suit for restitution of 
conjugal rights at Vellore against his wife and the 
wife's father, who resided in Bangalore and it was 
found that the marriage was performed at Bangalore 
and that the plainti? and hiswife had never lived 
as husband and wife in British Indie: 

Helg, that the Vellore Court had no jurisdiction to try 
the suit as the defendants resided outside its jurisdic- 
tion and no part of the cause of action can be said 
to have arisen within the jurisdiction of that Court. 
Lalitajgar Keshargar v. Bai Suraj (i), distinguished, 
Nusserwanjee Wadia v. Hleonara Wadia (2), 
Firebrace v. Firebrace (3), Chiehister v. Chichestor 
(4) and Armytage v Armytage (5), referred to. 

S.C. A. against the decree of the Court 
of the Subordinate Judge, Vellore in Appeal 
Suit No. 45 of 1932 (A. S. No. 196 of 1931, 
District Court, South Arcot) preferred 
against that of the Court of the Dis- 
trict Munsif of Vellore in Original Suit No. 


115 of 1930. 


Mr. A. C. Sampath Ayyangar, for the 
Appellants. < 
` Messrs. A. Visvanatha Ayyar and A. Rama- 
swamy Ayyar, for the Respondent, 
Judgment.—The defendants are the 


LAKSHMI AMMAL V. V. Œ. VENUGOPALA NAIDU 


they have never 


1199 


appeilants. Plaintif sued his wife, the 
lst defendant, for restitution of conjugal 
rights, and impleaded her father the 2nd 
defendant on the ground, that she was living 
in his house, and he was instigating her 
not to go to. her husband. The suit was 
decreed by the trial Court with costs 
against the second defendant. It is clear 
that he was not a necessary or proper 
party to the suit, and the suit must be 
dismissed as against him. In appeal to 
the Subordinate Judge it was held that 
the Court had jurisdiction to try the suit, 
and the suit wasremanded for trial on the 
merits -after giving the defendants an 
opportunity for adducing further evidence. 
The only point argued in second appeal 
here is the question of jurisdiction 

The plaintiff is a resident of Vellore, 
North Arcot District. The defendants live 
in Bangalore City, and presumably, though 
it is left uncertain, the 2nd defendant is a 
Mysore subject. The parties were married 
in Bangalore, and it would appear that 
lived together within 
British India. The marriage admittedly has 
never heen consummated, and the parties 
being of full age at the time of marriage, in 
1929 this fact makes it improbable that they 
have ever lived together. The present suit 
was brought in the Vellore District Munsif’s 
Court for restitution of conjugal rights, and 
the defendants, though residing outside 
jurisdiction made appearance and entered a 
defence tothe action. There is thus a submis- 
sion to jurisdiction, and the question whether 
either of the defendants is aforeigner and 
whether in such case the Court has jurisdic- 
tion does not arise for consideration. First 
defendant by her marriage must in any 
case have assumed her husband's domicile 
and nationality. The point of jurisdiction 
that calls for decision here is whether the 
cause of action arose within the territorial 
jurisdiction of the Court of first instance. 
Section 20, Civil Procedure Code, gives 
jurisdiction to a Oourt where the defend- 
ant actually or constructively resides within 
its territorial jurisdiction, and secondly, 
where the cause of action wholly or in part 
arises therein. In the present case the 
defendants do not reside, and there is no 
evidence that they have ever resided, 
within jurisdiction. Canthe cause of action 
be said to arise within the jurisdiction of 
the Court? In the plaint the cause of 
action is said to have arisen on the perform- 
ance of the marriage, and on the exchange 
of registered notices, the reply from 2nd 
defendant refusing to bring the lst defend- 
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ant being received at Vellore. It is 
obvious that neither of these alleged 


causes of action gave the VelloreCourt 
jurisdiction. Here it is argued that the 
cause of action arose in “Vellore, as the 
` husband lives there and has’:the right to 
his wife's society there. *-Réliaricé is placed 
on Lalitagar Keshargar” v? Bai ‘Suraj (1). 
Thereit was held that the cause of action 
ina silib for restitution of conjugal rights 
consists in the wife’s absenting herself from 
her husband's house without his consent, 
- and therefore arose at his house. But in 
that case the two had lived together at the 
husband’s house. In Nusserwanjee Wadia v. 
Eleonara Wadia (2) a case of a Parsi marrying 
an English woman, where the pair had lived 
together in India and the wife left her 
husband in England, the Court declined 
jurisdiction holding that the defendant 
must be resident within jurisdiction or 
the cause of action must have arisen there. 
It is not stated what constitutes the 
cause of action in such cases. but itis 
to be noted that the respondent the husband 
-was not resident within jurisdiction, but 
the parties had last resided together within 
jurisdiction, if the period on board ship 
is excluded. Reliance has been placed on 
Firebrace v. Firebrace (3), Chinchester v. 
Chinchester (4) and Armytage v. Armytage 
(5) for the proposition that a Court will 
not entertain a suit for restitution of 
conjugal rights against a : non-resident 
defendant, but these are all cases apparent- 
ly of non-resident foreigners. In this case 
ist defendant is not a foreigner. There 
is thus little help from authority. I am 
inclined to distinguish Lalitagar Keshargar 
v. Bai. Suraj (1) from the present case. In 
that case the parties had lived together 
within jurisdiction and apparently last lived 
together there. In the present case there 
is no residence within jurisdiction. Nor did 
lst defendant desert or refuse to live with 
plaintiff when she was within jurisdiction. 
The mere fact that plaintiff has his home 
within jurisdiction is not sufficient to give 
the Court jurisdiction. His home might be 
any where he chose to make it. In my view 
the defendants not being resident within 
jurisdiction, and the parties never having 
lived together within jurisdiction, the cause 


- (1) 18 B 316. ; 
(2,20 Ind. Cas. 492; 38 B 125; 15 Bom. L. R. 
593 


RË (1878) 4 P D63; 47 L J P41;39 LT 94; 26W 
7. 
(4 (1885) 10 P D 186; 34 W R 65. 


(5) (1898) P 178; 67 LJ (PD « A) 90; 78L T 689; 
14 T L R 480. 
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of action did not arise within jurisdiction 
and the Court therefore had no jurisdiction 
to try the suit. The appeal will be allowed 
with costs throughout. One set for the 
two appellants. ; 

A. Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT e 
First Civil Appeal No. 35-B of 1931 
January 12, 1933 
. NIYOGI AND GRILLE, A. J. Cs. 
BHANJI UNDRAJI—Derenvant— 
APPELLANT 


Versus 
GOVIND ATMARAM— PLAINTIFF — 
RESPONDENT 

Evidence Act (I of 1872), s 114 illus. 1 and s. 101 
—Obligor producing documents— Sirengih of 
presumption between debtor and purchaser of debt— 
Onus immaterial—Both parties leading evidence— 
Court's inference— Party not producing witness which 
he is bound to produce- Presumption—Non-produc- 
tion of account books by witness—Presumption— 
Limitation Act (IX of 1908), Sch.I,Art 116—Agreement 
—Time not mentioned—Inference—Cause of action, 
when arises—Demand ignored—Suit—Damages— 
Cause of action, whether the breach — Limitation, 
when begins 


Under s, 114 Evidence Act as per Illus. (1), 
it is open tothe Oourt to presume that when 
a document creating an obligation is in the 


hands of the obligor, the obligation has been 
discharged. This would undoubtedly be so if the 
contest had been between the creditor and the debtor. 
The presumption has much less force when raised 
between the debtor and the purchaser of the debt 
than when raised between the original creditor and 
the debtor. The presumption is strong when the 
debtor produces the instrament of obligation with 
an endorsement of payment on it. The strength of 
the presumption which might be raised when the 
document creating obligation is produced by the 
obligor varies in different circumstances. The burden 
shifts as-the evidence is developed and when both 
the parties produce their evidence, the question on 
whom initially the onus lay ceases tobe of much 
importance. Debendra Kumar Mondal v. Rup Lall 
Dass (1), Muhammad Mehdi Hassan Khan v. Mander 
Das (2) and Fakkoo Muselman v. Dayali (5), relied on, 
Alwar Naidu v Kothandapant (8) and Para 
Thuranji, In re (4), referred to. [p. 1202, col. 
1 
ae an attesting witness to adocument produced 
by aparty itis his duty to tender him as a witness 
and when he keeps him out of the witness- box it would 
necassarily be presumed against the party that ifhe 
had been produced in Court the witness would not 
have supported the party. [p. 1203, col. 2.1 

No presumption can be drawn against a party 
because his witness did not produce the account 
books, particularly when the witness did not state 
any fact which was expected to be confirmed by 
anything to be found in the account books [ibid] 

Where no time is mentioned, it means the under- 
taking is an undertaking to pay upon demand and 
no cause of action arises until demand is made, and 
when demand is made and ignored, then if the 
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© Person to whom the money should be paid sues the 


“Ta 


person with whom the contract has been made, loss 
occurs and damagesare recovered, the cause of action 
is not tke breach, but the loss itself, and, therefore, 
the statute in this case runs from the time when the 
money was paid. Ram Ratan Lalv. Abdul Wahid 
Khan (7;, relied on. [p. 1:04, col 1.] 

Messrs. M. R. Bobde and D. T. Mangal 
Moorti, for the Appellant. 

Messrs. T. L. Sheore and D. K. Amin, 
for the Respondent. f 

Judgment.—This appeal arises out of 
a suit- fil@ by respondent Govind against 
the appellant Bhanji for recovering com- 
pensation for the breach of a covenant in 
a sale-deed executed by the former in 
favour of the latter. The respondent was 
indebted to one Jageswar Ramdeo Gore on 
two promissory notes, dated June 13, 1920, 
aud June 17, 1920, for Rs. 5,000 and Rs. 3,721, 
respectively, carrying interest at 1 per cent. 
per mensem. On May 20, 1922, he sold his 
fields to the appellant Bhanji for Rs. 7,000, 
by a duly registered conveyance and the 
vendee agreed to pay Rs. 7,000, in satis- 
faction of the debts due by the vendor on 
the aforesaid two promissory notes. At the 
time of the execution of the sale-deed the 
creditor Jageswar Ramdeo Gore had died 
leaving surviving him a widow by name 
Gangabai and a widowed daughter-in-law 
Satyabhamabai. At his death he left a 
will authorising Musammat Satyabhamabai 
to take a boy in adoption. Musammat 
Satyathamabai had applied for the grant 
of a probate on January 18, 1921, which 
was granted to her on December 23, 1921, 
nothwithsteanding Musammat Gangabai’s 
contest. On the date of the sale-deed Musam- 
mat Gangabai’s appeal from the order 
granting probate to Musammat Satyabhama- 
bai was pending inthe Judicial Commuis- 
sioner’s Court. It was not until June 15, 
1923, that their dispute was settled amicably 
by the execution of a kararnama. Musam- 
mat Gangabai died sometime in 1924, 
Musammat Satyabhamabai in the meantime 
adopted a boy named Dattatraya as her 
son, 


Musammat Satyabhamabai and her son 
Dattatraya filed Civil Suits Nos. 50 and 
51 of 1925, against Govind, the plaintiff 
in the present case, for recovering the debts 
due on the two promissory notes dated 
June 13, 1920, and June 17,1920, and des- 
pite the plea of satisfaction succeeded in 
obtaining decrees which were confirmed in 
the Court of the Judicial Commissioner in 
First Appeal No. 26-B of 1926 on Octo- 
ber 7, 1927. Under the decreee: the plaint- 
iff was ordered to pay Rs. 14,618-5-6 with 
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interest and costs. The plaintiff, Govind, 
satisfied the decrees by depositing various 
sums from January 12, 1929, to June 13, 
1929, “=F 

The plaintiff, Govind, instituted this suit on 
August 1, 1929,.for recovering Rs. 24,394-5-8 
(which includes-Rs.. 14,618-5-6 which he had 
to pay under žțhe decrees passed against 
him in Civil Suits Nos. 50 and 51 of 1925, 
with interest on that amount and the. costs 
of the previous litigation) against Bhanji, 
the appellant, Dattatraya, the adopted son | 
of Musammat Satyabhamabai and Musam- 
mat Satyabhamabai. The allegation made 
in the plaint was that on November 19, 
1922, Bhanji represented to him that the 
debt found due cn the two promissory notes 
amounted to Rs, 19,740, and that if the 
plaintiff paid him Rs. 3,710, he would 
satisfy the full debt by payment to Musam- 
mat Gangabai, widow of Jageswar Gore. 
The defendant had already undertaken to 
pay Rs. 7,000, which was the consideration 
of the fields purchased by him on May 20, 
1922. Asthe'defendant failed to pay the 
amount. of Rs. 10,740, the plaintiff was 
obliged to discharge the debt himself. He 
claimed compensation for the loss caused to 
him by Bhanji’s failure tocarry out the 
undertaking. Dattatraya and Musammat 
Satyabhamabai were also impleaded in 
the suit on the ground that they would 
be liable to pay back the amount received 
by him under the decrees in Civil Suits 
Nos. 50 and 51-of 1925 in the event of 
Bhanji’ssuccessfully proving the satisfaction 
of the obligation arising on the promissory 
notes. Bhanji resisted the suit by stating 
that the debt on the promissory notes was 
satisfied by himself paying Rs. 7,000 and 
the plaintiff paying Ks. 3,740, to Musammat 
Gangabai on November 15, 1922, He also 
pleaded that the suit was barred by limi- 
tation. The lower Court held both the 
payments disproved and passed a decree 
against Bhanji ordering him to pay Rs. 7,000 
but dismissed the suit against Dattatraya” 
and Musammat Satyabhamabai. Bhanji 
has preferred this appeal and the points 
for determination are: (1) whether he paid 
Rs. 7,000, to Musammat Gangabai on Nov- 
ember 15, 1922, as alleged by him and 
(2) whether the plaintiff's suit is within 
time. 

On behalf of the appellant it is urged that 
since the promissory notes were received 
back by Govind, the plaintiff, the burden 
was incumbent on him to disprove the pay- 
ment of Rs. 7,000 to Musammat Gangabai 
as alleged by the defendant Bhanji. Under 
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s. 114, of the Indian Evidence Act, as per 
illustration‘(1), it is open to the Court to 
presume that when a document creating an 
obligation isin the hands of the obligor, 
the obligation has been discharged. This 
would undoubtedly be so .if the contest 
had been between the créditor and the 
debtor. In Debendra Kumar Mondal v. 
Rup Lall Das (1), it was held by Field, J., 
the presumption has such less force when 
raised between the debtor'and the purchaser 
of the debt than when raised between the 
original creditor and the debtor. The pre- 
sumption is strong when the debtor produces 
the instrument of obligation with an endor- 
sement of payment on it: see Muhammad 
Mehdi Hassan Khan v:- Mandir Das (2). 
In Alwar Naidu v. Kothandapani (3), their 
Lordships of the Privy Council held that if 
the debtor produced only the document 
creating obligation, but the title-deeds, 
which were deposited with the creditor as 


of the document creating obligation was 
considerably weakened. In In re Para 
Thuranji (4), where the defendant pleaded 
discharge and produced the bond but there 
was no endorsement and the person alleged 
to have been paid was not examined the 
production of the bond itself was not held 
to shift the burden on ihe creditor. 'lhus 
it is evident that the strength of the pre- 
sumption which might be raised when the 
document creating obligation is produced 
by the obligor varies in different circum- 
stances. The burden shifts as the evidence 
is developed and when both the parties 
produce their evidence the question on 
whom initially the onus lay ceases to be of 
much importance. On the particular facts 
of this case there is hardly any scope for 
the presumption in favour of satisfaction 
of the debt. The presumption arises in 
favour of the debtor but when the debtor 
himself, asin the present case, repudiates 
the discharge of the debt, there is no scope 
for the application of the rule of presump- 
tion. Assuming that the burden in the 
sense of introducing evidence is initially on 
the plaintiff that has been discharged by 
his denial in the witness-box of the pay- 


(1) 12 0546. 

(2) 17 Ind. Cas, 396: 34 A 511; 29 [A 63;12 M L 
T 392,15 O O 278; 14Bom. L R 1073: 10 A L J 372; 
17 O W N49: 160L J 629; (1912) M W N 1052; 23 
MLJ741 (P O. 

(3) 105 Ind, Oas. 263; AIR 1927 P O 261; 460L 
J 92; 53 ML J 295; (1927) MW N 709; 29 Bom. L 
R 1388: 39 M L T 290(P 0), 

(4) 30 Ind. Cas, 252. 
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ment of the debt, the burden would then 
necessarily shift on to the defendant who 
affirmed that he had made the payment. 
The burden is ordinarily on him who has 
to prove the affirmative of the issue. More- 
over, the fact of payment to Musammat 
Gangabai being specially within the know- 
ledge of Bhanji, the burden would lie on 
him under s.106 of the Indian Evidence 
Act to prove the fact. In any case, the 
Court would be perfectly at libeysy to draw 
such reasonable inferences as to the fact in 
issue from evidence offered by both parties 
in which case the question of onus loses ils 
importance: See J’akkoo Musalman v. 
Dayalt (5). 


Under the sale-deed, dated May 20, 1922, 
Bhanji, the vendee, who is appellant here, 
had undertaken to pay Rs. 7,000, in satis- 
faction of the debts due on two promissory 
notes. The sale-deed itself does not specify 


rer . : : : 5 ti ‘son to whom the payment 
additional security, remained with him, the.. apy Par ren iat parson to whom D6 Ba) 


presumption arising from the possession 


‘was to be made. Anterior to the sale-deed 
Musammat Satyabhamabai had already 
obtained probate on December 23, 1921. It 
is admitted by Bhanji himself as D. W. 
No. 1, that he was told about the disputes 
between Musammat Gangabai and Musam- 
mat Satyabhamabai. It is not consonant 
with probability that the debtor would take 
the risk of paying such a large sum as 
Rs. 7,000 to Musammat Gangabai after she 
had failed to establish her title against 
Musammat Satyabhamabai in the Court of 
law. According to Bhanji (D. W. No. 1) 
plaintiff Govind and he paid respectively 
Rs. 3,740 and 7,000 to Musammat Gangabai 
on November 15, 1922, in the presence of 
Sheoram (D. W. No. 7) Satyabhamabai 
(P. W. No. 3) and Ramchandra (D. W. 
No. 3), the last two being 5 or 6 cubits 
away. The payment was made inspite of 
Musammat Satyabhamabai’s protest. No 
accounts were taken at the time and no 
reason is given why the receipt was not 
passed in favour of the plaintiff (Govind) 
of full satisfaction was not endorsed on the 
pro-notes. A receipt for Rs. 7,000 was 
immediately scribed by Sheoram (D. W. 
No.7) but no such receipt was passed 
in favour of the plaintiff Govind in ac- 
knowledgment of his payment of Rs. 3,740. 
The only witness who has been examined 
to support the defendant is Sheoram (D. W. 
No. 7) who scribed the receipt (Ex. 1-D-1). 
This man was working as Gangabai’s 
mukhtyar from the beginning of 1921 to 
sometime in 1922. As a scribe of the 


(6) LN L R 169. 
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- yeceipt he would be naturally interested in 
maintaining the story of debt. According to 
him although Musammat Satyabhamabai 


was present at the payment, she did not. 


raise a word of protest. Nor did her agent 
Ramchandra protest on behalf of Musammat 
Satyabhamabai. It is noticeable that 
Bhanji avoided attending Court for his 
cross-examination on the same day on which 


Sheoram was cross-examined notwithstand-_ 


ing the Court’s order to that effect. Both 
these w@nesses differ on two important 
points while Bhanji says nothing about. the 
return of Rs. 3,740, to the plaintiff Govind 
and states that the payment of Rs. 7,000 was 
nos noted in the account-books. Sheoram: 
affirms that the sum of Rs. 3,740, was re- 
turned and an entry about the receipt of 


Rs. 7,000 was made in the account-books’ 


at the time of payment. There is apparent- 
ly no reason given why Rs. 3,740 should 
have been returned to Govind and 


although Rs. 7,000 were supposed to have.” 
Gischarge of the whole“ 


been in full 
debt, why no endorsement was made 
to that effect on the promissory notes that 
were returned. Musammat Satyabhamabai 
was examined as P. W. No. 3, but not a 
single question was put to her by the defend- 


ant in her cross-exemination toelicit her pre-, 


sence at the time when Rs. 7,000 were paid 
to Musammat Gangabai. Her agent Ram- 
chandra who was alleged to have witnessed 
the payment of Rs. 7,00U, was examined as 
D. W. No. 3. Although he was present at 
the time when the money was received by 
‘Musammat Gangabai he states nothing 
about the payment of Rs. 7,000, and although 
he states that the plaintiff Govind made 
“some repayments to Musammat Gangabai, he 
is unable to recall the exact amount paid 
by him. He admits that he was 4 or 5 
cubits away. It isremarkable that, if both 
Govind and Bhanji paid their respective 
amounts at the same sitting, this witness 
should not refer to the payment of Rs. 7,000 
which was the mejor amount. He men- 
tions Bhanji as having been present 
along witk Govind the plaintiff, but makes 
no mention of the payment as alleged by. 
Bhanji. The very half-hearted nature of 
this man’s evidence indicates the falsity of 
the story of the payment of Rs. 7,000. This 
witness goes as far as to say that in spite 
of Musammat Satyabhamabai’s demand for 
the money on the ground of her having 
obtained probate, plaintiff Govind chose to 
pay the amount to Musammat Gangabai. 
This witness indeed exposes the medacity 
of the defendant’s plea ofrepayment. Con- 
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sidering the variations of the stories as 
related by Ramchandra (D. W. No. 3) and 
Sheoram (D. W. No. 7), there is no reason- 
able room for doubt that the allegation as 
to the payment of Rs. 7,000..to Musammat 
Gangabai is a fiction. ; 

The omission to examine Vishwanath 
who attested*the receipt is highly signifi- 
cant. Although it is clear from the evi- 


dence of Musammat Satyabhamuabai that 


he has been residing with her, Bhanji 
pretends ignorance as to his whereabouts. 
As an attesting witness.to a document 


produced by him, namely, Exh. 1-D-1, it was - 


his duty to tender him asa witness and, 
as he:kept him out of the witness-box it 
presumed against 
him that if he had been produced in Court he 
would not have supported him. 

Much stress is laid by the learned Coun- 


sel for the appellant on the non-production 


of . account books .by Musammat Batya- 
bhamabai. Hed the account books been in 


“possession of the plaintiff, an adverse pre- 


sumption was possible if they had not been 
produced but this is not the case here. 
No presumptioncan be drawn against the 
party because his witness did not produce 
account books, particularly when the witness 
did not state any fact which was expected 
to be confirmed by anything to be found 
in the account books. The defendant Bhanji 
was the person who was expected to elicit 
from her in cross-examination facts relat~ 


- ing to the payment of Rs. 7,000 and the 


production of the account-books was rele- 
vant for this purpose. It was, therefore, 
incumbent on Bhanji to have called for 
production or the account books. So far 
from doing so he did not even Care to 


-put here a single question regarding her 


presence at the place where Musammat 
Gangabai received money. Non-production 
of the account books, therefore, in reality, 


-prejudicially affects. the defendant mote 


than the plaintiff. 
Some reference was made in the course of 
argument to the kararnama (Ex. 8) in which 


-Musammat Gangabai declared that she 


had not recovered any debts besides those 
which were specifically mentioned therein. 
We are of opinion that it is not admissible in 
evidence either under s. 32 (2) or under s. 32 
(3) of the Evidence Act. From a review of 
the evidence we are not satisfied that 
Rs. 7,000 were paid by Bhanji to Musam- 
mat Gangabai as evidenced by the receipt 
Ex. 1-D-I. The return of the promissory 
note was probably an outcome of côllu- 
sion between Sheoram (D. W. No. 7) and 
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Bhanji. We are, therefore, in agreement 
-with the lower Court ın holding that no 
‘such payment:was made. 

The next question is whether the suit is 
barred by time. The suit is based on the 
allegation that the defendant committed a 
breach of a covenant to pay Rs. 7,000 
contained in a document, which is registered 
‘and it is obviously governed by Art. 116 of 
the First Schedule to. the Limitation Act. 
No suit.could have been filed until the 
plaintiff was put to loss by reason of 
failure onthe part of the appellant to make 
.good his contract. The cause of action 
-would accrue to the plaintiff when he was 
compelled to satisfy the debt of Musammat 
Satyabhamabai. He made these payments 
in 1929 and the 6 ‘years’ period of limita- 
tion will be computed from 1929. It is 
urged for the appellant that the cause of 
action arose on the date of. the sale-deed, 
“that is, May 20, 1922,- or on the date 
when the fact of non-payment by Bhanji 
came to the knowledge of the plaintiff 
Govind. The cause of action could 
-not be taken’ to arise on the date of the 
sale since there was no breach of agree- 
ment on that date. Such a view taken in 
Raghubar Rai v. Jaij Rai (6) was 
overruled in Ram Rattan Lal v. Abdul 
Wahid Khan (7) where it has been laid 
down that 

“where no time is mentioned, it means the under- 
-taking is an undertaking to pay upon demand and 
-no cause of action arises until demand is made, 
and when‘ deniand is made and ignored, then if the 
“person to whom the money should bo paid sues the 
person with whom the contract has been made, 
“Joss occurs and damages are recovered, the cause 
of action is not the breach, but the loss itself, and 


therefore, the statute {in this case ran from the 
time when the money was paid.” 


Wearein respectful agreement with this view 

-and hold that the cause of action arose 
when the plaintiff was compelled to pay 
in 1929 under stress of execution of the 
decree obtained by Musammat Satyabhama- 
baiand that the suit having been filed 
within 6 years from that date, it is not 
-barred by statute. On this view the ques- 
tion of plaintiff's knowledge of non-pay- 
ment by Bhanji becomes immaterial. 

For the foregoing reasons we affirm the 
-decree of the lower Court and dismiss this 
appeal with costs. 

D. ~ Appeal dismissed. ` 


(6) [4 Ind. Cas, 244; 24 A 429; 9 ALJ 534 
g? 101 Ind. Cas. 691;49 A 603; A IR 1927 All 
3o : 
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SIND JUDICIAL COMMISSIONER'S 
mang COURT 
Civil Miscellaneous Application No. 37 
4 of 1931 
January 22, 1934 
ASTON AND RUHOHAND, A. J. Cs. 
Firu KHEMCHAND RAMDAS 
—APPLICANTS 
versus 


COMMISSIONER or INCOME-TAX — 
: OPPONENT 
- Income-tax Act (XI of 1922, ss. 81, 6009) (3) (5), 
23 (4), 33, 34, 35 30 (-) Proviso—Order passed by 
Assistant Commissioner on hearing appeal—Require— 
ments of s. 66 (2), if satisfied—Direction to Com- 
missioner to state case—Bench of High Court, if can’ 
consider validity of order—Question of law arising 
from Appellate order — Decision by High Court— 
Propriety of—Demand of super-tax, when to be made. 
—Notice —Proviso to 8. 30 (1)—Scope of—Interpreta- 
tion of Statutes—Clause open to double construction. 

Where the Assistant Commissioner has heard the: 
assessee's appeal and passed an appellate order 
under s 31, Income Tax Act, dismissing the appeal 
irrespective of the fact whether the Assistant Com- 
missioner had jurisdiction or not, the requirements 
of s. 66 (2) must be deemed to be satisfied. [p. 1705, 
col 2. : 

16 ia not open to a Bench of the High Court fo con- 

sider whether an order under 8. 6f (3), Income-tax Act, 
directing the Commissioner to state a caseis valid. 
Chamari Singh v, Public Prosecutor, Etawa (2), Rama 
Krishna Ramnath v Commissioner of Inceme-tax, 
Central Provinces and Berar (3) and Tricumji Jiwan 
Das v. Commissioner of Income-tax, Bihar and 
Orissa (4), referred to. [p 1206, col. 1.] 
-~ Under e, 66 (5) the High Court’ upon the hearing 
of any such case shall decide the question of law 
taised thereby, the Court is not bound by the 
applicant's points of law or the Commissioner's. But 
the questions of law must arise out of the appellate 
order. Ganga Sagar, In the motter of (5), Babu 
Bhagwati Prasad In the matter of (6, and Com- 
missioner of Income-tax, Bombay v. National 
Mutual Life Association -of Australasia (7), referred 
to. [ibid.] 

The form of notice of demand unders, 29, Income- 
tax Act, 1922, provided by the Income-tax Rules 
shows 8 simultaneous demand both of income-tax 
and super-tax. In order to be valid a demand for 
super-tax should be made within a reasonable time 
of the assessment for income-tax Delay of a period of 
two years and odd is unreasonable. Rajendra Narayan. 
v. Commissioner of Income-tax, Behar & Orissa (8), 
relied on. [ibid,] 

The order of the Commissioner cancelling the 
order of the Income-tax Officer directing the regis- 
tration of the firm more than a year after theorder 
was made is invalid. The words “subject to the 
provisions of this Act” indicate that the Commis- 
sioner’s powers unders 33 of the Act are subject to 
the time limit of one year mentioned in ss. 34 and 35. 
Jesa Ram v Commissioner of Income-tax (9) and 
Ganesh Das v. Commissioner of Income-tax (10), 
referred to [p. 1206, col. 2.] 


Proviso to cl. 1 of s. 30 doesnot take away the 
right of appeal ina case where the assessee does not 
challenge the assessment levied on him under s. 23 (4) 
.but only challenges his liability to be taxed in a 
different capacity than that possessed by him and 
more so when such a capacity has been duly re- 
cognised by the Income-tax Officer. Even ifthe 


m 
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-proviso be open to a double construction. 
proviso should be sə interpreted as to excludean 
appeal only in respect of an assessment levied under 
s. 23, cl. (4). [p. 1203, col. 2 ] 

It is only under the emended s. 23 that the Income- 
‘tax Officer may doubly penalise the defaulting party 
both by summarily assessing his income and by 
cancelling registration. Even under the amended 
-section where the Income tax Officer wants to impose a 
double penalty, he is required to follow a certain 
procedure of giving noticeso thatthe recalcitrant 
party may make the return and thus avoid a double 
penalty. [p gl209, col. 2.1 : 

Itis a Well settled rule of construction that the 
Court will not hold that a penalty has been incurred 
unless the language of the clause whichis said to 
impose itis so clear that the case must necessarily 
be within it. Another equally well settled rule of 
construction is that where a proviso to a section is 
open to adouble construction, one which inflicts a 
penalty and the other which does not, the latter 
construction should prevail [p. 1209, col. 1] 

Per Rupchand, A J. C.—It is clear from the 
scheme of the Act that it is the Income-tax Officer 
who is required to issuea demand notice, and if the 
period within which that officer is empowered to 
issue such a notice has expired, the Commissioner 
cannot come to his help by a resort to the provisions 
ofs, 33 and empower the Income-tax Officer to 
issue a demand notice after the expiry of such time 
and thus got over the period of limitation prescri- 
bed by the Act for issue of a demand notice, 
But it cannot be held that the Commissioner may 
not review an order forother purposes, for instance, 
am order of this nature cancelling registration for 

uture assessment where the firm has been wrongly 
recognised as a registered firm. [p 1210, cols. 1 & 2.] 


Mr. Kimatrai Bhojraj, for the Appli- 
cants. 


Mr. C.M. Lobo, for the Opponent. 


Aston, A. J. C.—The Commissioner of 
Income-tax, Bombey Presidency, has now 
stated a case for decision as directed by 
this Court on December 15, 1932. The facts 
briefly are as follows: The firm of Khem- 
chand Ramdas carry on business at 
Bundar Abbas and Kernan, outside British 
India. On May 13, 1926, they applied 
under r. 2, Income-tax Rules, for the re- 
gistration of their firm for the purpose 
of their assessmént for 1926-27. The 
Income-tax Officer, Shikarpur requested 
them to put in a return of income, as re- 
quired bys. 22 (2), Income-tax Act, XI of 
1922. He also asked them to put in ac- 
counts, but they did not put in a return 
nor did they produce accounts. On Jan- 
uary 17, 1927, the Income-tax Officer as- 
sessed them for 1926-27, on an incomeof 
Rs. 1,25,000 under s, 23 (4) ofthe Act. On 
the same date viz., January 17,1927, the 
Income-tax Officer ordered the registration 
of the firm under r. 4, Income-tax Rules. 
On February 4, 1928, the Income-tax Officer, 
Shikarpur took proceedings against the 
firm under s. 34, Income-tax Act, with 
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reference to alleged income which he 
believed had escaped assessment in 1926 — 
27. These proceedings were eventually 
withdrawn on May 7, 1929. 

On January 9, 1928, a notice was served 
on the firm under s. 33 of the Act to show 
cause why the Income-tax Officer’s order 
dated January 17, 1927, for the registration’ 
of the firm should not be set aside. On 
February 13, 1928, the Commissioner after 
considering the representation made by 
thé firm in response to the noticein the 
exercise of his powers under s.33 can- 
celled the order of the Income-tax Officer 
for the registration of the firm. In view 
of the cancellation of registration the same 
Income-tax Officer on May 7, 1929, demanded 
asum of. Rs. 5,468-12-0 as super-tax under 
8. 29 of the Act. 

On June 4, 1929, the firm appealed to the 
Assistant Commissioner of Income-tax 
against this order. The Assistant Com- 
missioner considering the appealto be 
one under s. 30 heard the appeal. On 
April 12, 1930, he dismissed the appeal 
under s. 31. On May 5, 1930, the firm 
applied in revision to the Commissioner 
under s. 83 of the Act. The firm also made 
a separate application for a reference to 
this Court in case the Commissioner 
was unableto grant relief. On June 4, 
1930, the Commissioner served a notice on 
the firm to show way the appellate pro- 
ceedings and the Assistant Commissioner's 
order should not be quashed. On Aug- 
ust 29, 1930 the Commissioner quashed the 

_appellate proceedings and the appellate 
order. The Commissioner rejected the ap- 
plication to cancel the demand for super- 
tax and he also rejécted the application 
fora reference to the High Court on 
September 22, 1930. 

On December 15, 1932, this Court 
‘in the exercise of powers under s. 66 (3) 
of the Act directed the Commissioner to 
state acase. In stating the case the Com- 
missioner has devoted considerable space 
in developing a legal argument challeng- 
ing the validity of the order directing 
him to state a case. : 

It may be briefly pointed out in this 
connection that whether the Assistant 
Commissioner had jurisdiction or not, he 
did in fact hear the appeal of the assessee 
and he passed .an appellate order under 
s. 31 dismissing the appeal so the re- 
quirements of s. 66 (2) were satisfied: 
a this connection: see Wazir v. Palit 
1). 


(1) 9 © 100. 
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- Tt is not, however, open to this Bench to 
consider whether the order unders. 66 (3) 
directing the Commissioner to state a 
case was . valid. See Chamari Singh 
v. Public Prosecutor, Etawa (2), Rama 
Krishna Ramnath v. Commissioner of 
Income-tax Central Provincesand Berar (3) 
and Tricumji Jiwan Das 7. Commissioner of 
`- Incone-taz, Bihar and Orissa (4). : 

- Sub-s. 5 of s.66 enacts that the High 
Court upon the hearing of any such case 
shall decide the question of law raised 
thereby, the Court is not bound by the 
applicant's points of law or the Commis- 
sioner’s. See In the matter of Ganga Sagar 
(5), In the matter of Babu Bhagwati Prasad 
(6) and Commissioner of Income-tax, Bambay 
`y. National Mutual Life Association of 
Australasia (7). But the questions of law 
-must arise out of the appellate order. 

Tt is contended on behalf of the firm of 
Ramdas Khemchand that the intention of 
the legislature was that the demand of 
income-tax and super-tax should be simul- 
taneous; that the demand of super-tax on 
May 4, "1929, about two years and four 
months after the assessment of the firm on 
January. 17, 1927, under s. 23 (4) was illegal 
and that the cancellation of registration on 
February 13, 1928, more than a year after 
the order of registration was illegal. 

I am of opinion that their contentions are 
well founded. The form of notice of 
_demand under s. 29, Income-tax Act, 1922, 
provided by the Income-tax Rules shows a 
simultaneous demand both for income-tax 
and super-tax. 1 agree with the view express- 
_edin Rajendra Narayan v. Commissioner of 
Income-tax, Bihar and Orissa (8) that in 
order to be valid a demand for .super-tax 
should be made within a reasonable time 
of the assessment for income-tax. Two 
years and four months or thereabouts was, 
in my opinion, a wholly unreasonable time. 
The demand therefore of Rs. 5,468-12-0 on 
May 4, 1929, was, in my opinion, illegal. I 

“am alsoof opinion that the order of the 


Commissioner cancelling the order of the 

(2. 83 Ind, Cas.730; A 1 R 3925 Pat 330; 26 Or. L 
J 170; 4 Pat. 24; 6PL T 225; 3 Pat. IR 5k Or. 

(3)139 Ind Cas. 280; A IR 1932 Nag. 65; Ind. 
Ral, (1932) Nag. 99. 

(+) 86 Ind. Cas.170; A I R 1925 Pat, 352; 4 Pat. 
224; (1925) Pat 17. 

(5) 132 Ind Cas. 329; AI R 1931 All. 417; (1931) 
A Ld 345; Ind, Rul (1631) All, 489; 53 A 451, 
(6) 138 Ind. Cas 68; A I R 1932 All, 390; (1982) 
A LJ 389; Ind Rul. 1932) All, 492; 54 A 496, 

¢7) 134 Ind. Oas 929; A l R 1931 Bom 438; 55 
B 637;33 Bom. L R 807; Ind, Rul. (1931) Bom. 


49/5) 91 Ind, Cas. 288; AI R1925 Pat, 531; 5 Pat. 13; 
(1925) Pat. 217; 7 P LT 269. 
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Income-tax Officer directing the registra- 
tion of the firm more than a year after the 
order was made was invalid. The words 
“subject to the provisions of this Act” as 
Mr. Rajagopalachari points out in the 
‘Law of Income-tax in India’ at page 198 
indicate that the Commissioner’s powers 


under s. 33 of the Act are subject tothe time ~ 


limit of one year mentioned in se. 34 and 
35: see Jesa Ram v. Commigsioner of 
Income-tax (9), Ganesh Das v. Commissioner 
of Income-tax (10) and Commissioner of 
Income-taxv. Abdur Kadir Marakayar and 
Co. (11). As the order dated- January 17, 
1927, of the Income-tax Officer was revised 
and cancelled by the Commissioner on 
February 18, 1928, more than a year after 
it was passed, the cancellation was, in my 
opinion, illegal. Costs, in my opinion, 


, Should be borne by the Commissioner of 


Income-tax. 
Rupchand, A. J.C.—Briefly stated, the 
case of the . applicants is somewhat as 


follows: 


It is true that the applicants did not-make 
their return of income within the extended 
time allowed to them, bùt 
applied for registration of their firm and 
were assessed as a registered firm. They 
were, therefore, exempted from super-tax 
under s. 55 of the Act which amounts to 
about Rs. 5,468, and no demand was made 
upon them for the same. -They were 
content with the order passed by the 


Inevme-tax Officer and did not therefore 


avail themselves of the provisions of s. 27. 
They also took no steps to safeguard them- 
selves by making the individual partners 
of their firm liable for their share of the 
super-tax or for the individual partners of 


< 


they had. 


the firm to protect themselves against the © 


claim, if any, made against any of them for 
super-tax under the proviso tos. dd5of the 
Act. They say that the o-der assessing: 
them as a registered firm was passed on 
January 17, 1927, and that they could not 
bemade‘to pay more than what was. 
demanded from themin pursuance of that 
order except under ss. 34 and 35and ona 


notice served on them within one year of ` 


the date of the assessment, that isto say, 
before January 17, 1928. Their contention 
is that super-tax is nothing but additional 
income-tax which is being levied from them. 
Proceedings under s.34 were not taken 
(9) 10i Ind, Cas, 189; A I R 1927 Lah. 42]; 81 


317. ; 
(10) 100 Ind, Cas. €75; AT R 1927 Lah. 248; 8 L 
354 


-` (11)108 Ind. Oss. 73; A I R 1928 Mad. 257; (1927) 
MW N61; 54M LJ 208; 27 L W 294, 
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zagainst the applicants within the year 
allowed by law, but later. These proceed- 
ings were taken on February 4, 1928, and 
were dropped. The applicants were thus 
deprived of challenging the validity of these 
proceedings on the point of limitation, and 
also makinga return if they so wished. 
These proceedings were, moreover, taken 

“against the applicants as a registered firm 
and not as an unregistered firm, and there- 
fore also they could not. be taxed as an 
unregistered firm after the period of limita- 
tion. 

The amended provisions of s. 28, 

cl. (4) which .,empower an Income-tax 
Officer to cancel registration of a firm on 
failure to make a return were not in force 

-at the time of the assessment in question, 
and the applicants say that there is not 
only no question of the Income-tax Officer 
being able to act under the provisions of 
the amended section, but he has not at- 
tempted to do so. For all intents and 
purposes, therefore, assessment levied on the 
applicants as a registered firm became final 
after the. expiry of one year from the date 
of the order passed by the Income-tax 
Officer. “3, 

The Commissioner of Income-tax issued 
a notice dated January 9, 1928, tothe ap- 
plicants to show cause why the registration 

tof their firm should not be withdrawn, and 
on February 13, purporting to act under 
s. 33, he cancelled the regsitration of the 
firm. On the strength of this- order, the 
Incume-iax Officer issued a notice under 
s. 29 of the Act requiring the applicants 
to pay super-tax. The applicants challenge 
the validity of the order passed by the 
Commissioner cancelling the registration of 
their firm, and contend that the order, 
even if valid, did not empower the Income- 
tax Officer to issue a fresh notice under 
s. 29 after the expiry of the period of 
. limitation. 
~ Their appeal to the Assistant Commis- 
sioner of Income-tax against the issue of 
this fresh notice of demand and the levy 
of super-tax having been dismissed, and 
the request to the Commissioner to state 
.& case tothe Court having been likewise 
. disallowed, they have come to us for re- 
-lef under the provisions of s. 66, cl. (3) 

At the preliminary hearing, two grounds 
were urged on behalf of the Commissioner: 
First, that as the order of the Assistant Com- 
missioner had been vacated by him as 
futra vires,no question of law arising out 
ol such order could be referred to us; and 
secondly, that as the Commissioner had not 
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refused to state a case on the ground that no 
question of law arose out of the order of the 
Assistant Commissioner but on the ground 
that as thrre was no order of the 
Assistant Commissioner in existence, cl. (3), 
s. 66 had no application. | . 

Both these grounds were déalt with by 
us on December 15, 1932, and aftera full 
hearing we directed the Commissioner to 
state the case to us. 

An attempt has been made to re-agitate 
the same question now, But.I am afraid 
that the Commissioner cannot go behind 
our order at this stage, whatever may be 
his rights to challenge that order before. 
their Lordships of the Privy Council. 

The learned Commissioner has under 
protest propounded the following questions 
for our decision: (1) Whether in spite of 
the fact that the assessment inthis case was 
levied under s. 23 (4) of the Act andin spite 
of the provisions of the proviso tos. 31 of the 
Act, the assessee had any right to present 
an appeal under s. 30 of the Act? (2) 
Whether in the above circumstances, it was, 
competent on the part of the Assistant, 
Commissioner to hear such an appeal, and 
whether the appellate decision given could 
be said to be a legal appellate decision 
under s. 31 of the Act? (3) In case the 
answer to questions (1) and (2) bein the 
affirmative, whether there is any provision 
in the Income-tax Act laying down, (a) 
any time limit within which an Income. 
tax Officer should issue a notice of demand 
under s. 29 of the Act after he has pas-- 
sed an order under s. 23 of the Act, and 
(b) that the notice of the demand under 
s. 29 of the Act on account of super-tax 
be issued simultaneously within the notice 
of demand for income-tax under the same 
section. 

It has been argued that the points raised 
by the Commissioner are not the real points 
in dispute, and, at any rate, they are not 
all the points of law which arise for our 
determination. 

I agree with my learned brother that 
it is open to us to re-settle, if necessary, 
the points of law which arise out of a case 
submitted to us under s. 66 (3), subject 
however to the limitation laid down by this 
Court in the Commissioner of Income-taz, 
Bombay v. Sind Light Ry. Co., Ltd. (12) and 
to give our decision thereon. In Attorney- 
General v. Avelino Aramayo & Co. (13, 


(12) 133 Ind. Cas 673; A I R 1932 Sind 189; 27 § 
L R 47; Ind. Rul (1932) Sind YU. È: 
(13) (1925) LK B 83; 93 LJ K B 145; 132 LT 415; 
40 T L R785. . 
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at p. 103“ Atkin, L. J., has said: 


“as I read the statutory procedure, which at 
that time depended on s 59 Taxes Management 
Act, 1880 the Court is- not limited to particular 
questions raised by the Commissioner in the form 
of questions on the case, All that the section pro- 
vides is that if the appellant is dissatisfied with 
the determination as being erroneous in point of 
law, he may require the Commissioner to state and 
sign a case, and the case shall set forth the facts 
and the determination, and upon that being done, the 
Court has to decide whether or not the determination 
‘was or was not erroneous in point of law, and any point 
of law that can be raised properly upon the facts found 
by the Oommissioners, the Court can decide. No 
doubt there may be a point of law in respect of 
which the facts have not been sufficiently found, 
and if that pointof law wasnot raised below atall 
and cannot be raised without further facts on either 
side, the Court may well refuse to give effect to it, and 
either party may have precluded themselves by their 
conduct from raising in the Court of Appeal the 
point of law which they deliberately refrained from 
raising down below. These questions, of course, have 
to be considered. But apart from that, if the point of 
law or the erroneous nature of the determination of 
the point of law is apparent upon the case as stated, 
and there are no further facts to be found, the Court 
can give effect to the law,” | 

I think these observations may be accepted 
as a reasonable guide in dealing with cases 
stated to us under s. 66, cl; (3) of the Indian 
Act. I think the points raised by” the 
Commissioner do arise out of the case, 
although one more point raised by mi 
learned brother as’ point No. 2 and . which 
would be presently referrêd to might well 
have been raised. This point is perhaps 
the main point in dispute. I shall first deal 
with the points raised by the Oommis- 
sioner. 4 à 


First Point.—It is contended on behalf 
of the applicants that they were - recognised 
as a registered firm and were assessed as 
such. The failure on their part to make 
a return no doubt deprived them of their 
right to appeal] to the Assistant Commis- 
sioner against the assessment levied upon 
them as such registered firm. But nothing 
more. Although the order recognising the 
applicants as a registered firm was passed 
simultaneously with the order: determining 
their income, it must be presumed tobe 
prior -in - time. The Act contemplates 
different kinds of taxable persons. Before 
therefore the income of any such person is 
assessed, it is necessary for the Income-tax 
Officer to classify =the person to be taxed 
and to tax him accordingly. The tares 
payable by different classes of persons differ 
in several respects. If the - assessee is a 
company, the income-tax-is calculated at 
æ fixed rate. If, on the other hand; the 
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assessee is not a company, such person is to» 
be taxed according to a certain rising 
scale, and unless the assessee is a register- 
ed firm, such person is further required to 
pay an additional tax called the super-tax, . 

- Asa matter.of fact, the order recognis- 
ing the applicants as a registered firm 
might have been passed a, few-days earlier 
or even a year earlier, and they might ‘even ` 
have been taxed as a registered firm for 
the previous year, Can it begthen said 
that merely because the applicants failed 
to fill up their form, they lost their right of 
challenging their liability to pay-the super- 
tax and thus-pay a double: penalty of not_, 
only . being made to pay the ordinary 
income-tax upon a supposed basis of income, 

but also be made to pay additional tax ês. 
an unregistered firm ? : ; 


Can it -also be said that prior to the 
amendment of s. 23 authorising the Income- 
tax Officer to cancel registration, his -action 
in levying super-tax from a registered firm 
could have been maintained and: that the 
mere failure on the part .of the -assessées 
to make the return would have béen con- 
sidered eufficient to deprive therm oftheir 
.ig-t tc appeal? Or, as matter of that, 
cven.ander s. 23 as amended, if the Income- 
tax Officer’ had cancelled the registration of 
the firm without complying with the terms , 
of the proviso tocl. (4) of the section; can 
it be said that the assessee's right of 
appeal is excluded`in consequence of his 
initial failure to make a return? gi 


Section -58 makes the provisions of 8.30 
applicable to the levy -of super-tax. The 
words: of the latter section inter alia give a 
right’ of appeal to an assessee “denying 
his liability to be assessed under the Act.” 
These words are wide enough to include 
within their ambit the denial of liability to 
be assessed to-super-tax.- - 4 

Where the assessee is a registered firm, 
prima facie, itis within the competence:of 
such firm to- deny -its liability to be 
assessed to super-tax under s. 56: of the Act, 
and to appeal against a demand made for 
payment of such tax. 

Does the proviso to cl. (1) of s, 30 then take 
away- his right of appeal? I think not. -In 
such a .case, the assessee ‘is appealing ~= 
against his liability being assessed as an 
unregistered firm. Heisnot appealing in 
respect of the assessment made under s. 23, 
cl. (4) or under that clause read with s. 27, 
so as to attract the applicability of thé proviso, 

- This is a-penal proviso. It -purports to 
take away the right-of appeàl- conferred by Ng 


4934. 


cl. (1), and should therefore, -receive a strict 
‘construction. 

- The ` ordinary legal meaning of the 
expression “no appeal shall lie in res- 
pect of an assessment ` under sub-s. 
4 of s. 23” does not mean that no appeal 
shall lie in respect of any and every 
‘matter, although it'is not dependent upon 
the assessment having been made under 
sub- cl. (4) of s. 23.” 

`> It is ‘a@well settled rule of construction 
“that the Court will not hold that a penalty 
has been incurred unless the language of 
the clause which is said to impose it is 
so clear that the -case ‘must necessarily 
‘be within ‘it Tuck & Sons v. Priester (14) 
at p. 645“ London .County Council v. 
‘Aylesbury Dairy Co. (15) at p. 1i9t. In 
the ‘last’ recited case, Wright, J, has 
said: +5 

“al have certainly always uidersenod the rule 
to: be that where. ‘there “is an ‘enactment which 
may entail. penal consequences, you ought not to 
do violence to its language in: order to bring 
people within it, but’ ought rather to take care 
“that no one is- brought within it who is not brought 
within it in express language.” 

Another equally well settled rule of 
construction is that- where a proviso toa 
section is-open to a- double construction, 
one which inflicts a penalty and the other 
which dees not; the latter ‘construction 
should -prevail: Hildesheimer v. W. F. 
Faulkner- (16). 

“In “my? opinion, there is no scope for 
argument that ‘the ‘proviso in question 
has the effect of taking away a right of 
appeal in ‘cdses where” the ‘assesseer does 
not challenge the assessment: levied on 
‘him under e. 23, cl, (4); but -only chal- 
lenges his liability to be taxed in a 
different capacity than that posseseed. by 
‘him and’more so, than such a capacity 
-has been duly recognised by the Income- 
tax Officér. Even if the proviso be open 
to a double construction, I would hold 
that the. proviso should ‘be so interpreted 
as to” exclude ‘an appeal only in res- 
‘pect of an assessment levied under os, 
23, cl. (4) and not to an appeal of this 
nature, S 

+ Although has ange be good grounds 
for depriving a party who has not made 
a return, 0f appealing against the. assess- 


aoe ) 188i) 19 QB 1.628; | 56L J" QB 553; 36WR 


“wo (1898) 1 QB 10667 LJ Q B24; 77 L T 440; 
Ld 

. (16) Koh 2 Oh. z p L J Oh. 800; 85 L T 322; 
49W R70; 17T L R 
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ment levied on him on such materials ag 
are available, he; being the party at 
feult. I.can see no reason why the right 


of appeal. conferred upon him by cl. (1) 


‘when he does 
levied 


should be denied to him 


by being made to pay additional . duty 
as a different taxable person. I .am 
strengthened in the view I have taken of 
the effect of the proviso by the very fact 
that the legislature has thought it fit to 
amends. 23 of the Actso as to empower 
an Income-tax Officer to cancel the regis- 
tration of a firm which fails to make a 


It is only under the amended section 
that the Income-tax Officer. may doubly 
penalise the defaulting party. both by sum- 

marily assessing his income and by éan- 
celling registration, Even under . the 
amended section where the Income- -tax 
Officer wants to impose a double penalty, 


‘he is required to follow a ‘certain pro- 


cedure 
recalcitrant party may 


of giving notice so that the 
make the return 


“and thus avoid a double penalty. 


My answer therefore on the first point 
raised by the Commissioner is that the 
appeal by.the applicants to the Assistant 
Commissioner was competent under s 98 
read with s. 30 (1) of the Act. 

Second Point.—It follows’ from the opin- 
ion given by me gn. the first point, that 
the, decision given by the Assistant Com- 
missioner was.a legal decision under s. 35 
of~ the - Act, 

Third Point. —The first ‘question ` raised 


. by the Commissioner under this heading 


- Orissa (4). 


' 


has already been answered by the. Patna 
High: Court in Tricumji Jiwan Das y. 
Commissioner of Income-tax,, Bihar and 
Although the section does, not 
prescribe any period of time within which 
the notice under s. 29 must be served, yet 
there can be no doubt that such notice 
must be served within a, reasonable 
time. 

With regard to the second question 
raised under this heading, it would appear 
that the form prescribed under ‘the Act 
indicates that the. demand for super-tax 
should be made at the same time, when 
the demand for the ordinary income;tax 
is made. Our attention has, however, not 
been drawn to any rule of law prohibiting 
a, demand for super-tax being “made by 
a separate notice. But whether thé demiartd 
for super-tax be made in the same. notice 
or not, 1 am. zat opinion “that” Such, <de- 
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mand should also be made within a. 
reasonable time, and therefore, almost 


simultaneously with a demand for the ordi- 
nary income-tax. 

On the contentions raised by the appli- 
cCants, my learned, brother has re- 
settled the issues and has raised the following 
issues for decision: f 

Issue No. 1— Whether the demand. for 
inccme-tax and super-tax should.be simu- 
ltaneous ? This issue is’ covered by the 
second question raised under the third point 
by the Commissioner. As said above, I am 
of opinion that both demands should be 
made about the same time althought they 
need not be contained in the same notice. 

Issue No. 2—Whether the demand’ for 
super-tax should have been made within 
reasonable time and whether a demand 
after a delay of two years and four months 
was unreasonable, rendering the demand 
illegal ? . 

I think this issue brings out more clearly 
the real point in dispute than the first ques- 
tion under the third heading propounded 
by the Commissioner. I agree with my 
learned brother in -his opinion that the 
demand.for super-tax. should have been 
made within a reasonable time, and that 
the demand having been made after a 
lapse of nearly two years and. four months 
was illegal. - : ; 

With regard to the last point raised by my 
learned brother -which equally arises irom 
the case stated tous and forms the sub- 

' stratum of the second demand, notice which 
is in issue, Lam of opinion that the order pass- 
ed on review by the 
not in law empower the Income-tax Officer 
to make a fresh demand for super-tax o 
the strength of such order. | ; 

It may be that it is open to the Gom- 
missioner 10 review a wrong order at any 
time, and he can certainly do this for the 
future: guidance of his subordinates. But 
if by such an order he wishes to prejudice 
the assessee in respect of the assessment 
already levied, he can only doso “subject 
to the provisions of the Act.” 

It is clear from the scheme of the Act 
that it is the Income-tax Officer whois requir- 
ed to issue a demand notice, and ifthe period 
within which that officer is empowered to 
issue such a notice has expired, the Commis- 
sioner carnob come to his _ help 
by aresorttc the provisions ofs. <3 and 
empower the Income-tax Officer to issue a de-' 
mand notice after the expiry of such. time, 

-and-thus get over the period of limitation 
prescribed by the Act for issue of a demand 
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notice. To the aboveextent I agree with 
my learned brother. But I am not prepared 
to go further and to hold that the Commis- 
sioner may not review an order for other pur- 
poses; for instance, an order of this nature 
cancelling registration for future assessment 
where the firm has been wrongly recongnised 
as a registered firm. Bk ie ie op 
It has been suggested that the cancella- 
tion of registration in the preseng case was 
not justified on the merits and that it is in 
contravention of the opinion expressed hy 
this Court in Firm of: Bulchand Keshavdays . 
v. Commissioner of Income-tax, (17). The~ 
order of cancellation is not-before us, and -I 
donot think it necessary to call for that order 
or toexpressmy opinion upon it, as points 
Nos. 1 and 2 propounded by my learned brò- 
ther are sufficient to dispose of the case. | 
It think this is a fit case in which thé Comi- 
missioner should be made to pay the costs of 
the applicants, and I would order accordingly. ` 
N. | | Ordér accordingly. 
(15) 158 Ind, Cas, 678; A I R 1930 Sind 807; 23:9 
L R 18?, . i 


> 
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_. MADRAS HIGH COURT 
Civil Revision Petition No. 1892 of 1930.' 
_ February 5, 1934 pi 
l '* CURGENVEN, J. | . NG 
KORUPOLU SOMU NAIDU-—PLAINTIFE— '- 
PETITIONER 


versus ub 
MAMMULURI SANYASAYYA AND - 
oruEns— DeFENDANTS— RESPONDENTS 
` Promissory note—Beneficial owner—Right to sue. 

The beneficial owner of a promissory note who is... 
not the holderor an endorsee from the holder is not 
entitled..to sue on the promissory note. Subba 
Narayana Vathiyar v Ramaswami Arydr' (1), fol- 
lowed. Surayman Prasad Misia v. Sadanand Misra 
(21, Brojolal Saha Banikyav Budhnath Pyari Lal & 
Co. (3) and Sewa Ram v. Hoti Lal, (4), referred to. | 

Petition prayipg the High Court to revise., 
the decree and judgment of the Court of 
the Subordinate Judge, Vizagapatam, dated 
April 10, 1930, and passed in A. 8. No, 55 ` 
of 1930 (A. 8. No. 21 of 1929 District Couat) 
presented against the decree of the Court 
of the District Munsif of Chodavaram and 
made in O S. No, 214 of 1928. 00 

Mr. Lashkhmanna, for the Petitioner, |. 

Mr, D. Narasaraju for Mr. G. Suryan- 
araydna, for the Respondents, ' * 
“ Judgment.—I think it is, clear that the 
plaintiff is not an endorses. of the note, - 
because the only person who could endorse 
it is the 2nd defendant, as holder, or. some 
one, as for’ éxample, “the Court, on the , 
holder's behalf But tHe Court gomg only~ 


° 
e 


_ 


bebal 
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have acted, not on her behalf but on 
behalf of the judgment-debtor, the 3rd 
defendant. ‘Therefore the Court’s endorse- 


Ment was not valid. . 


_ The question’. therefore resolves itself 
into this, whether a beneficial owner who 
18 not ‘holder or an endorsee from the 
holder, can sue. There has been some 
difference of judicial opinion on this point, 
but so far as this case is concerned, I 
must be aided by the law as laid down by 
this Court. Subba Narayana Vathiyar v. 
Ramaswami Aiyar (1), a Bench of three 


‘Jearned Judges has answered ‘the ‘question 


without qualification in the negative. : The 


. view hasbeen criticised as obiter and- has 


been differed from iri some‘other Courts; 
See Surajman. Prasad Misra: v. Sadanand 
Misra (2), Brojolal Saha Banikya v. Budh- 
nath Pyari. Lal& Co. (3) and Sewa Ram v: 
Hoti Lal (4), but so long as no ‘dissent 
from it is expressed by a:Bench of this 
Oourt, it'may . properly. be accepted as 
guidance by: the.Court below. It may 
pérhaps appear to some, too, that it is more 
in accordance ,with the principlés’of the 
Negotiable Instruments Act than the less 
strict view adopted in the’ decisions ‘above’ 
cited... Accordingly, even were this-a second 
appeal I should be disposed to hold that 
the lower Court had not incorrectly applied 
the law.. As: it is a: revision petition’ nd 
Proper ground whatever för interference 
can exist.’ cae 
The Civil Revision Petition is dismissed 
with costs. at, oe 
TA. Petition dismissed.’ 
D 30 M 88; I M LT 377; 16 M L J 508, 
2) 140 Ind, Cas. 572; 11 Pat 616; A I R932 
Pat 346; Ind..Rul, (1933) -Pat3. - oo 
Ki 105 Jnd, Oas. 549; 55 O 55l; A IR-1928'Oal. 


(4) 130 Ind. Cas. 698; 53 A 5: (1930) A t J 1509; 
AIR 1931 All: 10% Ind.” Rul (1931) All 314. 





- ALLAHABAD HIGH COURT ` 
_, Second Civil Appeal No. 804 of 1932 
October 12, 1933 
Tou AND COLLTSTER, JJ.. .. 
` Frem MANGAT. RAI HIRA LAL— 
i DEFENDANT —APPALLANT 
versus- i Ki 


'Musammat SAKINA BEGAM AND ANOTHER 


—PLAINTIEF AND DEFENDANT — . 

= . RESPONDENTS. ` 

Muhammadan Law—Dower—Sunnis~Absence of 
settlement at ' time of marriage Presumption as- to 
dower debt being prompt, - if arises—Deferred dowér 
—Wife, if entitled to demand—Right of husband to 
transfer. £ a GA a 
"In the case- of Sunni' Muhammadans where” it ia 


fot settled at the time of marriage whether tho | 
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wife's dower is to be prompt or deferred, part will 


“be prompt and part deferréd, the proportion refer- 


able to each category being regulated by custom, or 
in -the absence of custom, by the status of the parties 
and the amount of the dower settled: There-is no 
Presumption “in their case that a dower debt is 
prompt Umda Begam v. Muhammadi Begam (3), 
followed, Mirza Badar, Bakht v Mirza Khurrum 
Bakht (1) and Masthan Sahib v. Assan Bivi Ammal 
(2), distinguished. ` A 

A Muhammadan wife is not entitled as of rightto 
.demand payment of her deferred dower debt and 
cannot enforce such aclaim ; but if‘shé does demand 
it and if the husband thinks fit to pay it or to make _ 
a transfer of property in her favour in lieu thereof, ` 
he is legally competent to do so and such transfer ` 
will be valid. Seth Nemi Chand v. Maluk Begam 
(4), relied on. : rane ee 

Mr. N.C. Vaish, for the Appellant. 

Mr. M. Nasim, for the Respondents. : 
--Judgment.—This : is ~ a- defendant's 
appeal. The plaintiff having failéd in an 
objection under O. XXI; r. 58, Civil- Proce- 
dure Code sued for a declaration that a’ 
certain house belonged to her and was not 
liable to be sold in execution of decree No. 
303 of 1919 of a Court at Delhi which had 
been obtained by ‘the défendant-appellant 
against the plaintifi-respondent's husband. 
The plaintiff, pleaded that the house. in 
question -had been sold to her on 
November 18, 1912, in lieu of her dower debt, 
which amounted to Rs. 2,000. The defence: 
was that the sale-deed, was fictitious, that if 
had been executed with à view to defraud the 
creditors of the plaintiff's husband and that 
the ‘plaintiff was not owner of the said house. 

The trial Court (the: Munsif of: Aligarh) 
dismissed the suit, finding that the marriage ~ 
between the ‘plaintiff and her alleged 
husband, defendant No. 2, was not proved, 
that no dower debt was proved and that the 
transfer’ was “a fictitious and collusive 
transdttion. The lower Appellate Court has 
reversed the finding of tide first Court. The 
learned Subordinate Judge finds that the 


“marriage is proved and: that there was -a 


dower debt of Rs. 2,000 due from defendant, 
He finds that the husband may have intend; 
ed to defraud his other creditors but that 
his wife was not at fault and that she took 
the property in godd faith. He has ordered 
that the house be sold subject to a charge 
for the plaintiff's dower debt. © = 
The `- learned’ Subordinate “Judge has 
remarked that “Law presumes the dower to, 
be prompt unless it is proved to be deferred, . 
This presumption of law is challenged 
before us and we have to see whether it is 


- correct or not.. In Macnaghten’s Muham, 


madan Law, 8. 22, it is laid down that; 

' “Where it may not have-been expressed whether 
the payment of the dower is to be. prompt or deferred, 
it mustbe held that the whole is due on demand," 
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The rule of law was quoted with approval 
by their Lordships of the Privy Council in 
Mirza Badar Bakht v. Mirza Khurrum 
Bakht (1) and that judgment of their Lord- 
ships has been followed by a Full Bench 
of the Madras High Court in Masthan Sahib 
v, Assan Bivi Ammal (2). It is, however; 
admitted that the parties with which both 
the above two cases were concerned, were 
Shias. The parties in the present case are 
Sunnis. InUmda Begam v. Muhammadi 
Begam (3) it was laid down that: ; 

“In the case of Muhammadans of the Sunni 
persuasion where itis not settled at the time of 
marriage whether the wife's dower is to be prompt 
or deferred, part will be prompt and part deferred, 
the proportion referable to each category being 
regulated by custom, or in the absence. of custom, 


by the statues of the parties andthe amouut of the 
dower settled”. 


The learned Judges who decided that 
case followed previous rulings of this same 
High Court. They referred to the Privy 
Council case reported in Mirza Badar 
Bakht v. Mirza Khurrum Bakht (1) and to 
Masthan Sahib v. Assan Bivi Ammal (2) 
and they pointed out .that in both those 
cases the parties were Shias. They remark- 
ed that the’ Rule of Law set fourth in 
Macnaghten’s Muhammadan Law, s. 22, is 
a Rule of the Shia School of Muhamm adan 
Law. There can be no doubt that the learned 
Subordinate Judge was wrong (so far as 
Sunnis are concerned)’ when he said that 
the law presumes that a dower debt is 
prompt. HU Se rt 

Counsel for the, defendant-appellant 
contends that this case should be remanded’ 
to the Court’ below for a trial of the issue 
as to what proportion was deferred. We 
note that defendant No. 2 who is thé 
husband cf the plaintiff, has stated on oath 
before the ‘Court that the dower was 
prompt. There is no rebutting evidence, 
but the lower Appellate Court has remarked 
that the register does not specify the nature 
of the dower debt. But it is argued on 
behalf of the respondent that even if the 
dower debt was deferred,- the husband 
could. nevertheless make a valid transfer 
to-his wife... He has referred us to the case 
of -Khodija Bibi v. Shah Mohammad Zahir 
Alam (4). In that case a Muhammadan, 
against whom a decree for money had been 
passed, about a week- after the passing of 
the decree and in order to save the prop- 
erty from being taken by his creditors in 
execution thereof transferred certain immov_ 
*-(1) 19 W R 315; 2 Suth 828, ' i 

S g Inds Cas, 200; 35 A 20i: 8 3 
43 . e 400; 4 H 
GAWN 1901 64 panei 
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able property belonging to him, to his wife 
professedly in part satisfaction of a defer- 
red dower debt due to the wife. It was 
held that such a transaction was not 
voidable as a transfer made with intént to 
defeat or delay the creditors of the trans+ 
feror. That case followed the earlier case 
of Subha Bibi v. Balgobind (5) where it 
was held that a deferred dower could bè - 
treated as prompt by the husband. In 
Seth Nemi Chand v. Maluk Begar (6) it was 
held by a Bench of this Court that a deferred 
dower can form a valid consideration for 
the transfer of property during the lifetime 
of ihe husband who has not divorced the 
wife. It is laid down that a wife is not 
entitled as of right to demand payment of . 
her deferred dower, but that the husband 
is entitled, if he -pleases, to pay his’ wife 
her dower before it is due orto discharge 
and satisfy his obligation in any other 
legal way. We accept the contention ‘that 
a wife is not entitled as of right to demand 
payment of her deferred dower debt. and 
cannot enforce. such a claim; but if she 
does demand it and if husband thinks fit 
to pay it or to make a transfer of property 
in her favour in lieu thereof, he is legally 
competent todo so and such transfer wil 
be valid. > 
In view of the above findings we. are of 
opinion that there is no forcein this appeal | 
and jt is acçordingly dismissed’ with 
costs. o 
Nico e Appeal dismissed. 
(>) 8 A 178; A W N 1886, 51. NA 
(6) 5 Ind, Cas. 316. 


~sf “MADRAS HIGH COURT i 
Civil Revision Petition No. 503 of 1926. . 
A October 12, 1933 
SUNDARAM CHETTY AND PAKENHAM 
j WALSH, JJ. 
Maessrs. Tur MALABAR FORESTS <. 
RUBBER Co. LTrp. —DRCRER-HOLDERS 
: — PETITIONERS ` 


Versus 
T. V. MANAVIKRAMAN THIRUMALPAD 


. — RESPONDENT . 
Civil Procedure Code (Act V. of 1£03), s.39(d)— 
Madras Civil Courts Act (III of 1873), s. 4-A— 
Transfer of decree by Principal Sub-Judge «to 
Additional Sub-Judge—Legality—Power of transferee . 
Court to question validity of transfer. : 
Where a decree is transferred for execution by 
-one Court to another Court,the transferee .€ourt 
cannot question the power ofthe transferring Court 
to order the transfer. Paria Mal v, Mehr Chand 
(1), referred to. `: < ` 
“Where a decree was transferred by the Principal 
Sub-Court of Calicut to the Court -of the Additional 
Subordinate Judge of Calicut for execution: i 


1984... 


. Held; that under s 4-A of the Madras Civil Courts 
Act, the: Additional Subordinate Judge could” pro- 
ceed With the execution éven though the application 
was not transferred.to.him by the District Judge. > 

-. Petition ander s. 115 of Act V of 1908 and 
s, 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the Additional Subordinate 
Judgé, Calicut, dated February 1, 1926, 
and madein E. A. No. 19 of 1926 in O. 8. 
No. 18 of 1925. . 
 Jgudgment.—The money in question 
had come. into the ctistody of the Gourt. 
So no: question. of territorial jurisdiction 
arose so far as the execution. of the deeree 
transferred to it: by the - Principal Bub- 
Court, „Calicut, was concerned. The 
transfer, was clearly made under s. 39 (d) 
‘of the Uivil Procedure Code and the: Addi- 
tional Subordinate Judge has refused tc 
execute it.on two. grounds :—: 

_(1) that: the order of the transferring 
Court does not. mention why the. decree is 
transferred to it for execution and hence the 
order of transfer is ultra vires. 

(2) that this Court.: has no. territorial 
, jurisdiction and can, only hear suits and 
appeals transferred. to it by .the District 
. Judge and petitions connected therewith. 
As ‘regards the first ground the: transferee 
Court cannot question the power of the 


transferring Court to.-order the transfer `- 


[Vide-Paria Mal v, Mehr Chand (1)]. In point 
_of fact the reason for'the transfer was per- 
“ fectly:obvious even if it was not stated in 80 

many words in the order. 

“As regards the second ground s:4-A of 
the Madras Civil Courts Act says that each 
of the Judges appointed to a Subordinate 

Oourt vinerea My exercise “all or. any of the 
powers conferred by the‘Act or any other 
law for- the time being in force. Thé power 
to execute decrees transferied to it by other 
Courts is a general power of the Court under 
the Act and as the money was. in its own 
custody no question of territorial. jurisdiction 
arose,. ds Wr | 

There is nothing to support the lower 
Court's view that it had power only to exe: 
‘cute decrees transferred to it by the District 
Court. 

The- Civil Revision. Petition must Dë 
allowed and the application for rateable 
distribution E. A. No. 19 of 1926 remanded to 
be disposed of in the light .of the above re- 
marks. The costs of this Civil Revision 
Petition, will abide the final result. ; i 

A. i Revision allowed. 


(1) 123 Ind, Oas. 531; AI R 1930 Lah. 143; Ind. 
- Rul. (1930) Leh. 451. 
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ALLAHABAD HIGH COURT . 
Second Oivil Appeal No. 1175 of 1932 
October 12, 1933 
KING AND IQBAL AHMAD, Jd. 
~ Sheikh MOIN UDDIN—PLatntirs— 
peta gs 


MAQBUL ALAM ran eee —DsFENDANTS 
RESPONDENTS. 

Pre-emption —Pre-emptor and vendee—Relation 
between—Hxecution of indemnity bond by vendor in 
favour of vendee—Contract of sale and contract of 
indemnity forming one andthe same transaction— 
Pre-emption decree—Right of pre-emptor to swe on 
indemnity bond, 

Underthe ew of pre-emption the pre-emptor-is sub- 
stituted in place of the vendee and prima facie all the 
rights pa a to the vendee in respect of the prop- 
erty should also pass to the pre-emptor. 

Where the vendor executes a security, bond in 
favour of the vendee and the contract of sale and 
the contract of indemnity are so closely connected 
that they can be considered to be parts of one 
transaction, a pre- emptor obtaining a ` decree in 
respect of the sale is entitled to sue upon the indem- 
nity bond. Natesa Vanniyan v. Gopalaswami 
Mudaliar (1), distinguished. 


. §.C. A. from the decision of the Sub- 
Judge; Allahabad, dated July 28, 1932. 
‘Messrs. Shiva Prasad Sinha and Mahbub 
Alam, for the Appellant. 
Mr. Hyder Mehdi, for the Respondents, 


King, J.—This i is a plaintiff's appeal aris- 
ing outofa suit to recover a sum of 
Rs. 1,625 by sale of certain mortgaged: 
property: The plaintiff also. claimed a 
personal decree for recovery of the same 
amount against defendant No. 1 Musammat 
Fasihunnisa. 

Musammat Fasihunnisa, defendant No. 1 
is the daughter of Fatma Bibi. On Octo- 
ber 29, 1919, Musammat Fasihunnisa and 
some other persons mortgaged certain im- 
‘movable property for a-sum of Rs. 20,000 in 
favour of Madho Prasad and Manmohan Das. 
On February 16, 1920, Masammat Fasihun- 
nisa sold a certain share of the’ mort- 
gaged property to one Siddiq Ahmad. No 
portion of the sale consideration was left 
with the vendee for payment to the mort- 
gagees. It was agreed that -the vendor 
herself should pay Rs. 1,000 out of the sale 
consideration to the mortgagees in satisfac- 
tion of the mortgage debt so far as the 
property sold was concerned, On the 
same day Musammat Fatma Bibi executed 
security bond in favour of Siddiq Ahmad 
undertaking to indemnify him in cise 
he lost any part of the property sold to 
him, or had to pay any part of the maf- 
gage money due from Fasihunnisa. In these 
grents thie Yendes, was. entitled to recover thé 
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sale price or the damages, ‘from the pro- 
perty which Fatma Bibi mortgaged as 
security. 

The plaintiff «Shekh Moin Uddin brought 
a suit for pre-emption again Siddiq Ahmad 
in respect ofthe property sold and obtained 
a decree for pre-emption and payment of 
Rs. 1,450. The ‘plaintiff paid up this sum 
and obtained possession. Subsequently 
the. mortgagees sued upon the mortgage 
bound of October 19,. 1919, and obtained-a 
decree for sale on December 1, 1925.. The 
property was sold and one Sheikh Hayat 
Ullah purchased the property at auction 
‘and obtained possession over it on Decem- 
ber 2, 1928.. The plaintiff having been 
dispossessed on December 2, 1928, by the 
auction-purchaser has brought this suit 
to recover the amount which he had to 
pay .to obtain possession of the property. 
under the pre-emption decree together with 
‘interest: He brings the suit not only 
against -Musammat Fasihunnisa personally 
but against the property which was mort- 
gaged by Musammat Fatma Bibi on ‘the 
very same day as the execution of the 
sale-deed, namely, on' February .16, 1920, 
as security in favour of the purchaser Sid- 
diq Ahmad in case he should be deprived 
of possession of the property sold or should 
have to pay anything on account of the mort- 
gage charge upon that property. Musammat 
Fatma Bibihad executed a Wakfnama of 
the property which she had mortgaged to 
Siddiq Ahmad, in favour of Maqbul Alam 
and others who are defendants. Musammat 


Fatma, Bibi no longer retained any 
interest in the property: which has 
now “passed “to the - donees under the 
wakfnama. í 


The main point Yor decision in this 
appeal is whether the pre-emptor plaintiff 
is entitled tothe benefit of the indemnity 
bond executed’ by Musammat Fatma: Bibi 
in connection with the sale of the pro- 
perty by Musammat Fasihunnisa to Siddiq 
Ahmad on February 16, 1920, or whether 
the pre-emptor is entitled ‘only ` to the 
benefit of any covenants contained in the 
sale deed ‘itself. The trial Court 
took the view thatthe sale deed and in- 
demnity bond were parts of the same 
transaction and that the” pre-emptor 
stood in the shoes of the purchaser 
Siddiq Ahmad and was entitled to 
the benefit of the indemnity bond 
executed in favour of Siddiq Ahmad. 

The lower Appellate’ Court has taken a 
“contrary view. The learned Subordinate 
Judge holds that -the security bond or 
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indemnity ~ bond did‘ ‘not “contain © a 
Govenant that it would run with the vend- 
ed property. .The bond.was executed by 
Fatma Bibi for the sole purpose of persuad- 
ing .Siddiq Ahmad” when no 
else had . even the ia Badhan to 
buy. 

Ib was to Siddiq Ahmad klana that Fatma 
Bibi was to be liable on the occurrence of 
certain spesified events. On this view 


therefore the security bond impd®ed only ` 


a liability upon Fatma Bibi infavour of 
Siddiq . Ahmad personally, and. the 
pre-emptor was -not entitled . to. avail 
himself . of the benefit of ‘the bond. 

It has -been urged for. the plaintifi- 
appellant ihat the plaintif ‘as pre- 
emptor ..was substituted for.thé vendee 
Siddiq Ahmad and that any convenant 
relating to the sale of which the vendee 
„could derive benefits ensured also for the 
benefit of the .pre-emptor...The Court 
below has -relied “upon the.case of Natesa 
Vanniyan v. Gopalaswami Mudaliur (1). In 
that case where onthe sale of certain lands 
a security bond was executed -by a third 
-party to the vendee uedertaking to com- 
pensate the latter with equivalent lands 
in case the vendee or his -representatives 
should be deprived of the possession of the 
land sold to him, and an auction-ptrchaser 
in execution of a decree against the vendee 
-sold.them to the plaintiff, and the latter 
being deprived of his possession in execu- 
tion of a decree obtained by a person . who 
claimed adversely to the original vendor 
sued on the security bond for the recovery 
of equivalent land from apurchaser of the 
same from the surety, it was held thatthe 
covenant under.the security bond was-only a 
covenant for indemnity; and not a covenant 
for title; that a covenant for. indemnity ‘is 
not one running. with the land: -and that 
consequently the plaintiff was not entitled 
to enforce thebond against the defendant 
and recover possession... cr geedusyalen 
lands. 

In our opinion, this ruling can be distin- 
guished on twogrounds: The question for 
consideration in that case was what interests 
paseed to an auction-purchaser. The ques- 
tion before us is what interest passed .to 
a pre-emptor under a pre-emption . decree, 
Another distinguishing feature is that inthe 
case beforeus Musammat Fatma Bibi did 
not only undertake a personal liability to 
indemnify the vendee upon the occurrence 


(1) 110 Ind. Oas. 820; A I R 1928 Mad. 894; 51 M 
55 ML J 151; 23 LW 
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of certain events butshe mortgaged certain 
immovable property as security for the ful- 
filment of her undertaking. In the Madras 
case it appears that no property was hypo- 
thecated, as security and the third 
party only: entered: intoa personal co- 
venant. * : - 
’ Tt isclearthat under thelawof pre-emption 
the pre-emptor is.substituted in place .of the 
the dee and prima facie we must ‘hold that 
all‘the rights attaching to the -vendee in 
respect of the property should also ‘pass to 
the pre:emptor. It.is clear that in the pre- 
sent case Siddiq Ahmad would in the 
present circumstances. have been entitled 
to sue, upon the mortgage bond ‘executed by 
Musammat Fatma . Bibi. Itis difficult to 
see why the pre-emptor should not be entitl- 
ed'to ingtituie’a similar suit. ' 
. In our opinion, however, it is not necessary 
to:go further into this question as we prefer 
to base.our dec’sion-upon. another - ground. 
There is no doubt that the ‘contract of sale 
and the contract of indemnity were closely 
connected and, in our opinion,.they can be 
considered to.be parts of one transaction. 
This was the'view taken by the trial Court 
‘and in- our opinion, it is correct. The Court 
-below has expressly.stated that.the security 
bond was executed by. Fatma Bibi for-the 
“sole: purpose of persuading ‘Siddiq Ahmad 
ito buy theJand., The sale deed and, the 
security bond were executed at the same 
‘time and: on- the same day. The. marginal 
witnesses of thetwo deeds were also the 
same and.the person in whose favour they 
were executed :was also the same..We have 
‘no doubt that substantially these. two. docu- 
ments do form part’of one transaction and 
that the execution ofthe indemnity bond by 
-Musammat Fatma Bibi was an important 
-factor in-the-contract of -sale: As found 
by the Court below Siddiq’ Ahmad would 
never. have. purchased the , property unless 
he had -obtained .the. indemnity bond 
from Fatma Bibi. On the view that these 
two documents evidence part of one and the 
.same. transaction the position is clear. The 
pre-emptor.is-certainly entitledto take the 
benefit of any covenant forming a part of 
.the contract of sale, . We hold therefore that 
the pre-emptor is entitled to sue upon 


the indemnity bond. We accordingly 
allow the appeal, set aside the decree 
of the Court below and restore the 
‘decree of the ‘trial Court with ccsts 
throughout. ` 

_N, 


Appeal allowed. 
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: _.. versus St a 
ALTAF HOSSAIN. dnp “ord'zrs— 
DEFENDiNTS — RESPONDENTS 


Religious Endowments Act (XX of 18534, 88, 3, 4, 
7, 8, 9, 11, 12—Civil ‘Procedure Code (Act V of 
190%, 0. XXII. rr. 1, 2, : 3—Death of- a member of 
Committee pending suit—Whether abates—Board of 
Revenue's power regarding the removal of mutawalli 
under Bengal Regulation (XIX of .1810:—Com- 
mittee’s power to appoint mutawalli — Position 
of mutawalli— ‘Manager, trustee, -and superin- 
tendent“, meanings of —Difference between the 
powers under Muhammadan Law and Religious En- 
dowments Act (XX of 1863), regarding the ‘appoint- 
ment of mutawalli —Act:and powers of corporation 
in general—Hvidence Act (I. of 1872), s. 115—Person 
holding office under agreement — Terms accepted— 
Whether bound by terms—Muhammadan Law—Waktf 
—Mutawalli appointed by advertisement and selection— 
Whether under Muhammadan Law—Master and 
servant—Power of dismissal—Contract Act (IX of 
1872), 23—Doctrine of. public policy, whether covers 
a case of appointment of a servant for a term—Specific | 
Relief Act (I of 1817), 8. 42—Mutawalli entering office 
under agreement with Commitice.appointed under Re- 
ligious Endowment Act (XX of 863)- Dismissal . and 
appointment of another—Refusal to vacate office—Suit 
by: Committee—Burden of proving that appointment 
and dismissal was unnecessary. 

A suit by the surviving member of a committee ap- 
pointed by the Government under s. 7 of the Religious 
Endowments Act is maintainable. A committee is not 
ipso facto dissolved when one of its members dies 
during the pendency of the suit instituted by the 
committee. Raghu Nardan.v. Bibhuti Bhusan (2), 
followed. [p. 1220. col 1.] 

Under Bengal Regulation XIX of 1810, the powers 
of the Board of Revenue “were the sovereign powers ` 
of the Government in regard to the management 
and superintendence of endowments taken charge of 
by the Government and.had power to remove muta- 
wallis Chinna Rangaiyangar v, Subbraya Mudali 
(3), followed. [p. 1220, col. 2.] 


-' The object of Act XX of 1863 was, to relieve the 
Board of Revenue and the local agents from all 
duties imposed by Bengal Regulation XIX of 1810, 
in respect of superintendence of religious establish- 
ments, the appropriation of their endowments, the 
preservation of buildings connected therewith, and 
the appointment of“trustees and managers; or 
connected in any way with the management of such 
establishments: and bythe provisions contained in 


. 89. 7 and 12, all those duties in the case of religious 
„endowments 


to which s 3applied, were fully 
transferred to the committee appointed by the Local 
Government, “to take the place and to exercise the 
powers of the Board of Revenue and the local agent.” 
The effect of the enactment was to confide to the 
committee the same duties and responsibilities, and 
enable them to exercise the ssme powers as the 
Board of Revenue, and the power to suspend or 
remove a mutawallt for just cause, which was prop- 
erly incident to the principal duties and saves te 
ties of the Board of Revenue under Bengal Regula- 
tion XIX of 1810. By the provisions ofthe Act, as 
contained ins. 12 applicable to . cages coming within 
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s. 3of the Act, the committee was to be appointed 
for the sup8rinténdence of the religious establish- 
ment and forthe management. of its affairs: the 
powers of the- committee were not merely powers of 
supervision and control. The trustee, manager or 
Fuperinjendent of the religious establishment ap- 
porhted*by:the committee could have no possession 
strictly-go.called. The property was vested in the 
committee ; thetrustee, manager or superintendent 
could have no legal property vested in him, he being 
only an agent -or. servant of thé committee. The 
committee could always under the law take over 
such custody or management from tlie trustee, 
manager or superintendent appointed by it, provided 
they act in the interest of the. institution. Bhima 
Rout v. Dasarathi Das. (4) and Vidya Varuthi 
Thirtha v Balaswami Ayyer (5), referred to. .[p, 1220, 
col: 2; p.1221,col.1] ° : : 
-..The:Act contains no definition of the-word “trustee”; 
it-uses indifferently and indiscriminately the terms, 
“manager, trustee or superintendent’, clearly showing 
that the-expressions are used to. connote one and the 
saine idea of management, so TF 
z: The powers of the committee appointed under 
Act XX of .1863 are not the ‘powers éxerciseable 
under the general Muhammadan Law .in ‘the matter 
of appointment of mutawallis, and: not the powers 
exercised by the creator of the endowment: himself 
but by the power vested. in the Ruling Power, the 
power exercised; by the Board of Revenue under 

. Bengal Regulation KIK of 1810, and the power 
conferred upon the committee under the Religious 
Endowments Act (XX of 1863). The mutawallis 
appointed under the Regulation -have no power to 
appoint theirssuccessors. |p. 1222, cols -1 & 2.] n 
' The position of, a mutawalli appointed by the 
committee is that of a servant of the committee and 
he cannot have what is called a free hold in his office. 
Jnall cases falling unders. 3, Religious: Endowments 
‘Act; the mutawallicannot claim the same position 
as. a trustee under s. 4 of the. Act; and it, cannot 
‘be claimed by the mutawalli. that the committee 
has no power in them to, dismiss him, but has 
to seek the intervention of the Courts in that 
behalf. Seshadri Ayyangar v. Nataraya Ayyar 
(7), followed. .[p. 1222, e212.) .. t 

:A:ı person who has held office under a registered 

‘agreement, for a period of three years, on certain 
termsand conditions, and who had unreservedly 
accepted a fresh tenure of office on. the same terms 
and conditions, caunot be heard to ‘say that he 
was not bound by the terms. of his. service; that 
the terms were not binding on him, at atime when his 
employers had acted strictly under the terms of service 
in discharging him from service. [p. 1224, col. 2.] 
~ Under the Muhammadan Law, the appointment of 
a mutawalli canbe made by the donor and the 
Succession to the appointment must be in accordance 
with the provisions of the deed of endowment, if 
there is‘any. The succession to the office of 
muitawalli may be in accordance with the desire of the 
‘donor, if he is alive ; or ‘ifthe intention of the 
founder cannot be ascertained from any established 
‘usage, then the appointment may be made by the 
executor of the. founder ;and failing all these, the 
power of appointment is in the Court which represents 
the power of the kazi. It can hardly be consistent 
with the Muhammadan Law that the office of muta- 
walli shoula be advertised and a gentleman who may 
Be gualified in every respect should be appointed for 
‘a period’ uf three years, or for a further period at the 

“option of the members of committee. A person 

“appointedjin jjsuch@la Zway.j.cannot invoke under the 
provisions of’ e Muhammadan Law the powers of a 
mutawalli, [pr t825, col. It -0 +- ; 
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- Ordinarily the-authority which has the power to 
appoint an officer, has also the power of dismissal. 
Ram Charan v. Rakkal Das Mukerji (9), followed. 
[p. 1225, col. 2.] Ny toh iene Si 
By-no means can it be said that the case of ap- 
pointment of a servant for 3 term, or laying. down 
the term of- service and conditions under which he 
could be discharged, fall within the cases to. which 
the doctrine of public policy is -applicable. [p. 1226, 
col. 1.] WI : i Bg KKN 
“The committees appointed. under s. 7, Religious 
Endowments. Act, 1663, are statutory. bodies, and 
though they-are not strictly corporations,,. their 
procedure in matters relating to mane@ement ind 
administration should . ba governed-by | the rules 
applicable-\to regular corporations. . ‘The -differencé 
however between a . statutory,. corporation and a 


“corporation which is not statutory, exists and, must 


be recognized. The former has such rights and 
can do such acts only as are authorized * directly of 
indirectly by the :-.statute -- creating -it +; the-latter, 
speaking generally, can:do’ everything that an 
ordinary individual ..can . do, . unless restricted 
directly or indirectly by statute. Acts directly autho- 
rfzed are such things as may’ fairly ke: regarded as 
incidental to or. consequential’: upon ` those: . things 
which ‘are . expressly . authorized-; and. : contracts 
entered into by a. corporation created for.a; specific 
purpose are intra vires the corporacion, .although not 
expressly mentioned in the, statute- under which it 
takes powers, In determining therefore whether an 
act of a corporation is ultra vires or illegal, illegality 
approaches very near.to,. and in many cases, is, the 
Bame.as ultra vires ; and the quection is whether a 
particular act of a corporation is within'the com- 
petency and power of the corporation. “Where the 
powerto appoint. is expressly. conferred: by the 
statute, the power to.determiné, the.terms of appoint- 
ment must beheld tobe within the competency of 
the committee as a: statutory corporation, inasmuch 
as acts beneficial for the . purpose of the control of 
the endowment—the . specitic . purpose - for, which,the 
corporation was created— arevintra vires the corpora- 
tion. [p 1226, cola 1&2] = | 7° ' 

- The committee appointed under Act XX of. 1863; tock 
Aas mutawalli under an.agreement for,three years 
-during which time the cothmittee. had, power.to 
dispense with his services without assigning any 
reason by giving him three months" legal. notiče. 
The committee-exercised -this power after.16 days 
by asking him to vacate office after. three months, 
followed by an appointment of S for five, years. LÅ 
refused to vacate and the committee instituted 4 suit 
for a declaration that A was validly removed.and that 
S was validly appointed and also. prayed . :for.‘a 
perpetual injunction restraining A from asserting his 
alleged right : aan a ee ae 

Held, (i) that the suit waa not barred unders. 42 


Specific Relief Act, as -the primary zeliefclaimed was - 


for-a -permanent injunction -A wko was merely ina 
position of a servant, was a licensee, and could not be 
permitted to deny the title of the plaintiff at the time 
when he was appointed; 


tiii that the burden of prcof was on A to chowthat — 


the committee had. not acted on abona fide belief, 
that the appointment of mutewalli for a term and not 
for life was necessary in the interest of the endow- 
ment, and that his dismissal was necessary. i 


Messrs. Nasim Ali, and Hira Lal Chak, 
ravarti, for the Appellants. < ih 

- Messis.. Náres Chandra Sen Gupta, A. 
Quasem and Dipéndra Mohan Ghose,” for 
the Respondenis, aa 
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- Judgment:—This appeal has arisen out 
old suit instituted by the’ plaintiffs-ap- 
pellants, as the members of the committee 
for the - -mangement of the Hooghly Imam- 
barah, appointed under Act XX of 1863 
(1.C. yora declaration that defendant No.1 
tespondent has been validly removed from 
kis office as manager or mutawalli of_the 
Hooghly Imambarah, and that defendant: 
No. 2 has been validly appointed in his 
place. - Is addition: to the declaration men- 
tioned: the plaintiffs in the suit prayed for 
a perpetial injunction . restraining defen- 
dant No.1 from asserting his alleged 
Tight tothe office and interfering with 
‘defendant No. 2in ‘the. execution of his 
duties: Thesuit was dismissed by the 
Subordinate Judge, in whose Court it was 
instituted on May 21,.1929, and.this. appeal 
was preferred ..by three: out of the five 
original plaintiffs inthe suit. Oneof the 
plaintiffs, plaintiff. No. 2 died before this 
appeal was filed; plaintif No. 3 died 
after- the. filing of the appeal to this 
Court. - 

The history of the litigation has ti: be 
stated in some detail, in view of thenature 
ofthe controversy between ihe parties. 
Hajee- Muhammad: Moshin a name writ 
large in the annais of Bengal, executed 
-deed of. approptiation or endowment 
on April-20, 18306, conveying certain pro- 
‘perties yielding’ “a veiy large . income to 
two mutawallis named Rajab Ali 
Khan and Shakur Ali Khan in: trust - for 
certain purposes. For the: purpose.of the 
present case, : we are concerned 
with the income out of properties devoted 
to what.is described as religious or pious 
purposes. The different purposes. of. the 
trust .were mentioned by the founder of 
the endowment under three heads: (1) 
three-ninths on religious ceremonies and 
the upkeep of the Imambarah at Hooghly 
(2) two-ninths . on emoluments: of the 
mutawallis, (3) four-ninoths in maintaining 
establishment. and paying certain pensions. 
The. muttawalis appointed by the founder 
of the endowment were ‘given the power 
to appoint their successors.. The, trust 
so created. was . carried into effect and 
Haji Muhammad Mohsin died in the year 
1813, when, the two mutawallis appointed 
by him were in possession of the endowed 
properties. In the same year Shakur 
Ali. Khan, one of the mutawallis _was 
‘seriously ill,. appointed his son Baker Ali 
‘Khan. “mutawalli. in. his place - and- died in 
-the next.year., :Rajab Ali Khan and Baker 
Ali Khan who acted as joint: mutawallis 


‘dismissed; 
“by the Sadar Dewani Adalat-in September 


(per Mr. Smith). 


were dismissed by the Board of Revenue 
by virtue of powers conferred upon the 
Board by Regulation X1X of 1810 and one 
Syed Ali Akhar Khan was appointed solé 
mutawalli, inthe year 1818, of the Imam- 
barah and thè religious. ceremonies connect- 
ed therewith. The Government thereupon 
substituted-one trustee for two mutawallis 
appointed by the original deed of endow- 
ment, thereby substantially altering the 
original idea of having two mutawallis. 

Tn the year 1825, Wasiq Ali Khan, claim- 
ing mutawalliship under a nomination 
by his father, Rajab Ali "Khan brought a 
suit impugning the right of the Board 
of Revenue to dismiss mutdwallis and 
claiming the right of his father ‘to ùo- 
minate’ him asthe’ successor mutawalli. 
The case .of the Government as stated 
before the Court in Wasik Ali Khan's suit 
was that the case was ofa public trust of 
a religious endowment, which properly 
caine within the intent and scope of 
Regulation KIK of 1810 under s. 13 of which 
the Revenue Authorities and local agents 
had full power, on proof of corruption on the 
part of the incumbeni trustees, fo appoitit 

other in their stead. In ‘the case the Board 


‘of Revenue with the ‘sanction tf the 


G orero oiera in Council on full proof 
of corruption, incapacity arid dishonesty, 
appointed Ali Akbar Khan to the office 
of mutawalli. The Government's case 
further was that Rajab” Ali Khan had 
no power to appointa successof.. The 
case came up to the Sadar Dewani Adalat 
(6 S. D. A: 130). The plaintiffs’ suit was 
The final decision was. passéd 


1836. The learned Judges held ..that the 
trust created by Haji Muhammad Moshin 
was of the nature of, a towleent-mi-ul- 
waseeut or testamentary trust (per Mr. 
Barwell and per Mr.. Smith); that the 
Board of Revenue under the authority 
vested in the Government and delegated to 
the Board by Regulation XIX of 1810, had 
the ‘power to remove a mutawalli “on 
sufficient grounds and that power was 
rightly exercised. On such. dismissal, 
the office of muttawali became vacant 
It was further held that 
under the terms of the original trust deed, 
the . endowment could not have ‘been 
excluded from the control and superintend- 
ence of the Board of Révenue, who possess- 


.ed .the right of control over such ostani 


ment.’ 
Under the provisions of ss. 8, 11, 12.. and 


B Regulation KIX of 1810 Rajab “Ali Khan, 


1918 


‘Had no power to appoint a succêssorinhis 
stead without the knowledge and consent 
of the Revenue authorities (per Mr. Money). 
In the- year 1836 the Boaid of Revenue 
dism‘ssed Syed’ Ali Akbar Khan whom 
- they had-appointed in 1818- and one Syed 
Keramat Ali was appointed to the muta- 
walliship of. the Hooghly -Imambara. in 
January, 1837. Keramat Ali held the 
office until the year 1875: Beforethe ap- 
pointment of Keramat Ali to the office 
of ‘mutawalli one Moulvi Zynuddin was 
‘placed in charge of theoffice after the, dis- 
missal of Syed Ali Akbar Khan in 1836. 
The history of the office shows that after 
the dismissal of the mutawallis holding 
office under the deed of endowment one- 
ninth of the income’ of the. endowed 
properties was assigned to “the agent or 
mutawalli appointed by the Government 
to administer the affairs of the endowment, 
the Government in official correspondence of 
the years. 1836 and 1863 using the words 
miutawalli, agent and superintendent in the 
samesense with reference to the person 
placed in charge of, the Imambara. The 
Religious Endowments Act, Act. XX of 1863, 
was passed and it . received. the assent 
of the Governor General on March 10, 1863. 
The enactment required byss.3 and 7 
the Local Government to appoint a. com- 
mittee to exercise the .powers conferred on 
the Board of Revenue by Regulation XIX of 
1810 in the matter of the power of ap- 
pointment toa vacancy in the office of a 
tristee, manager or superintendent con- 


ferred ‘upon.the Board by s. 14 of the 
Regulation. ` . 
In 1875 Moulvi Ashrafuddin Ahmed 


was appointed by the Government in the 
place of Keramat Ali, as the committee 
under ihe new enactment of 1863 had not 
been appointed till the time of appoint- 
ment of Keramat Alis successor came. 
Keramat Ali - wanted to nominate. his 
‘successor, but his claim was rejected by the 
Government:.and it was pointed out to 
Keramat Ali that he had no right to 
appoint. his successor. The committee 
appointed by the Government under Act 
XX of 1863 began to function from July 
1875 and Ashrafudadin Ahmed was recog- 
nized as mutawalli by the committee. 
Ashrafuddin Ahmad claimed the right to 
nominate his successor and the claim 
appears to have been accepted by the 
Government. The Government's action in 
this behalf was challenged by the commit- 
tee: and ultimately.Ashrafuddin Ahmed 
continued to he the. mutawalli till:1916, 
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when he retired. In view of the right. 
claimed by Ashrafuddia Ahmed in the 
matter of nominating a successor the ‘com- 
mittee had for the purpose of settling a 
dispute to grant a pension as also a bonus 
to the ‘retiring mutawalli. The committee 
after this decided in 1956 to appoint 
mutawalli fora term and in consonance. 
with that decision appointed Syed Muham- 
mad Raziuddin as miutawalli in 1916 for 
the period of three years with the sgpulation 
contained in a registered agreement, that 
it would he competent for the committee to; ` 
dismiss the mutawalli on giving‘him three 
months’ notice, without assigning any 
reason for dismissal. On the expiry of the- 
period for which Raziuddin was appoint- 
ed, .he was granted an extension of service 
for one.year., In. 1920, Syed Ali Kazimaini 
was appointed. on -the same: terms and 
conditions as those under which Raziuddin 
was appointed .in the year 1916. Raziuddin 
thereupon instituted a suit against the, 
members’ of the committee fora declara- 
tion that he was a mutawalli under the 
Muhammadan Law and as such could not 
be removed by the committee that the 
agreement executed. by him was illegal. 
Raziuddin also prayed. for a permanent 
injunction, restraining the members.of the 
committee and their nominee Syed Ali 
Kazimainifrom interfering with him in 
the discharge of his duties as muta- 
walli. 2 : Lo 

The trial Court as also the Court of 
appeal.in its judgment passed on March 25, 
1920, refused the prayer for injunction and 
it was held by the Court of appeal that the 
restriction: clauses in . the. agreement 
under which Raziuddin was appointed 
mutawalli could not be held to be illegal 
and void, as contended by the .plaintiff 
Raziuddin. Afterthe expiry. of the -term 
of. three years for which Syed Ali 
Kazimaini . was appointed: mutawalli by 
the committee defendant No. 1 Syed Altaf 
Hossein was selected and appointed as 
mutawalli, with effect from March 1, 
1923. There was an advertisement for 
the post of mutawalli of the Hooghly 
Imambara on December 10, 1922, inviting 
applications for the. post; term of appoint- 
ment was mentioned as three years, . with 
option to the members of the committee 
for a further period of three years; the 
emolument of the post was mentioned as 
Rs. 300 per mensem, the minimum, under 
certain terms and conditions. Defendant 
No. 1 entered. office afier having executed 
an agreement ‘dated March 1, 1923, as 


| 1984 
between himself and “the committee, which 
agreement was duly registered. : Five con- 
ditions were specifically and definitely 
fnentioned in the agreement. The salary 
agreed upon was stated, and it was- men- 
tioned that aa ede a 
‘ ‘the appointment of mutawalli (or. manager, will 
stand good for three years from the date of appoint- 
ment,” during which time the committee will be 
at liberty to dispense with the services of ‘Moulvi 
Syed ‘Altaf Hossein without assigning any reason, 
by simply @iving him three months’ legal notice . to 
terminate his , appointment əs mutawalli (or 


- manager).” The said Moulvi Syed Altaf Hossein will 


be at liberty to resign his appointment ‘without 
assigning any reason whatsoever, or by simply 
giving three months’ legal notice to vacate is 
appointment as mutawalli (or manager) of the said 
Imambara.” i : 


Before ‘the expiry of the three years’ 
term, there was another agreement drafted, 
‘and it was approved by Syed Altaf Hossein, 
‘on January 17; 1926; the agreement con- 
tained’ the terms of appointment; and the 
terms were the same as those contained 
‘in the registered agreement of March 1, 1923. 
Tt appears from a letter addressed to the 
‘committee by Syed Altaf Hossein on 
‘February. 2, 1926, ‘that he (Syéd -Altaf 
Hossein) thanked heartily the members of 
the: committee ‘for appreciation of his 


.bervices by “re-appointting: him of their 


:free' will for a second period of three 


years. He was ‘willing to enter into . a. 
’ “fresh ‘agreement embodying the.terms and 


‘conditions,.the draft of which had been 
‘signed by the members of the committee 
‘and himself. It was pointed out to the 
“committee that the provision relating to 
the three months’ notice for dispensing 
with service, without assignment of reason, 
‘was, to-say the least of it, erroneous; it 
“was said, however, that if the committee 
did not fall in-with that view of the matter, 
‘he (Syed Altaf Hossein) did not wish to 


“go against’ the wishes ‘of the committee 


‘for the sake of doing some more service 
‘to the cause of the’ holy shrine and sacred 
trust. ‘Eventually Syed. Altaf Hossein 
complied with the wishes of the committee 
thit he should make over charge of his 


‘office in the evening of February 23, 1925, 


the day on which the first term of his 


“appointment came ‘to an end and take 
‘charge again early next morning entering 
‘upon this office for a second time. 


_ Soon after, on March 16, 1926, the com- 


‘mittee appears to have exercised their 


power to dismiss the mutawalli,:by asking 
him to vacate office with effect from:July 
1, 1926; and that was followed by the 


appointment of defendant No. 2, Syed Ajar . 


o 
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Hossein Jufrizas mutawalli for. the period 
of five years. Defendant No. 1 refused to 
vacate his office and. the; position taken 
up. by him! gave rise to .the suit for 
declaration and injunction by committee 
out of which this appeal.has arisen. The 
case of defendant No. 1 on the merits 
was, that he was a mutawalli under the 
Muhammadan Law, and could - not be 
removed by the committee. The agree- 
ment under which he entered office inthe 
year -1923,. was characterised as fraudulent, 
which was not binding on the defendant; 
and that the defendant pleaded that there 
was no ground for~-his dismissal. There 
was also the plea raised -by . defendant 
No. 1 that the suit was not maintainable 
in the form in which it was instituted. 
The appeal to this Court against the 
decision of the trial Court, dismissing the 
suit on the merits, has also been charac- 
terised as .an appeal infructuous ‘and 
incompetent, as. the members-of the com- 
mittee of management are not represented in 
the same, and for the further reason that 
one of the plaintiffs died during the 
pendency of the suit, and another plaintiff 
died during the pendency of the appeal to 
this Court.. -° .. bo te 

It is necessary that the plea in bar, 
raising the question that, the. suit was 
not maintainable, has to_-be, taken into 
consideration first. As has been observed 
by -the trial Court, the plaintiffs’ suit: was 
not barred by any:of the . provigions con- 
tained in :s. 42, Specific Relief Act, and 
regard being had to the nature and scope 
of the suit we are clearly of opinion that 
the primary relief claimed in the suit was 
for a permanent injunction against defend- 
ant No. 1, in the. matter of his continu- 
ing in office as the mutawalli of the 
Hooghly Imambara. The relief claimed 
by the plaintiffs in the suit were such, as 
made the defendants’ plea that the suit 


-was not maintainable in the present form, 


in ovr judgment wholly untenable, and 
the decision of. this Court. in.the case of 
Deo Kali Koer- v. Kedar Nath (1), on 


-which very great reliance was placed on 


bebalf of defendant. No. 1-respondent, has 
no application to the case before us. That 


-effect of the death of one of. the plaintiffs 
in the suit during the pendency of the 


suit in the trial Court, and-of the death 

of another, when the appeal*c: this Court 

was pending, did not make the suit and 

appeal infructuous arises for consideratfon 

next. In view ofthe provisions contained 
(1) 15 Ind. Cas. 427; 39 O 704; 16 Q W N 838. 


1220 


in the Religious: Endowments: Act (XX of 
1863) which govern the rights of the parties 
in the case, a suit by the surviving 
members of a committee appointed by the 
Government únder s. 7 of the 
maintainable, and we are in agreement 
with thé view taken bythe learned Judges 
in the decision of this Court in the case 
of Raghu Nandan v. Bibhuti Bhusan (2). 
That a committee is not ipso facto dissolved 
whén one of its members dies. In the 
above view of the case, there is no such 
defect in the appeal as preferred to’ this 
Court, which could sustain the plea raised 
by the defendant-respondent that it had 
‘become infructuous on the death of two 
of the members of the committee. 

The substantial question in controversy 
in the case related to the position of the 
defendant No. l-respondent, under the 
law; whether the defendant wasa mutawalli 
under the Muhammadan Law. Subsidiary 
` tothis general question whether the appoint- 
ment of a mutawalli for a limited period 
was legal and valid; whether the agree- 
ment under which defendant No. 1 came 
into office was a valid and binding agree- 
ment between the parties; could the com- 
mittee appointed under s. 7,. Religious 
Endowments Act (XX of 1863), legally 
dismiss a mutawalli without assigning any 

eason, as provided by the agreement. 

fe determination of the main question 
in the case depends 
operation of the two enactments relating io 
public religious endowments: (Regulation 
XIX of 1810 and Act XX of 1863, by which the 
aforesaid’ Regulation was in course of time, 
superseded). The superintending authority 
over religious endowments exercised by the 
old rtilers of the country passed to the 
British Government; and the Bengal 
Régula ion XIX of 1810, defined the manner 
in which the power of the Government 
was to be exercised. The preamble tothe 
‘Regulation declared the duty of the Govern- 
ment to provide that all such endow- 
ments be applied according to the real 
jntent and will of the grantor. The 
Government by promulgating the Regula- 
tion of 1810 framed a general scheme for 
the better management of the institution. 
The general superintendence of the endow- 
ments was vested in'the Board of Revenue, 
andthe Regulation authorised the Board 
of Revenue to appoint local agents (ss. 7 and 
Bof Regulation XIX ot 1810). ` 

-The authority to remove for just cause 
was recognised and the authority to remove 

(2) 12 Ind, Cas. 147; 89 O 304. 
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was considered to be impliedly given as 
a proper incident to the principal duties 
and responsibilities of the Board of ReVenue 
[see Chinna Rangaiyangar v. Subbraya. 
Mudali (3)]. The powers of the Board. of 
Revenue were, in ‘fact, the sovereign 
powers of the Government; in regard’ to 
the management and superintendence of 
endowménts taken charge of by the 
Government.. The Governmant, after as- 
suming contro] of the endowmegt created 
by Haji Muhammad Mohsin, dismissed the 
muttawalis in possession, cwing to mis- 
appropriation of funds; Akbar Ali was 
appointed an agent of the Government, 
thus substituting one agent for two muta- 
wallis, to administer the affairs of the 
endowment; a litigation-ensued which was 
concluded by the decision of the Sadar 
Dewani Adalat, Bengal, the position taken 
by the Government in regard to the 
endowment having been accepted by the 
final Court of appeal in the year 1836. 
The plea advanced by the plaintiff in the 
suit, claiming to have derived title through 
one of the original mutawellis mentioned 
in the deed of endowment, having been 
negatived. The decision of the ques- 
tion of the right to appoint a suc- 
cessor, mutawalliwas against the plaint- 
if in the suit, and in favour of, 
the Government. The powers vested in 
the Government were being exercised by 
the Board of Revenue underss. 13 and 14, 
Regulation XIX of 1810 in the matter of 
appointment of mutawallis described in 
various correspondence as agent of mu- 
tawallt ; the appointment of a second mu- 
tawalli as provided by the deed of en- 
dowment was effectively done away with. 


- In the year 1863, the Regulation was re- 


placed by Act XX of 1863. The property 
in the possession of the Board of Revenue 
was transferred to a committee. Under 
the enactment the committee appointed 
under s. 4 was to have the same powers 
that the Board of Revenus had under 
Regulation XIX of 1810, the powers being of 
supervision and contro]. The object of 
Act XX of 1863 was, as clearly indicated 
in the preamble, to relieve the Board of 
Revenue :and the local agents from all 
duties imposed by Regulation XIX of 1810, 
in respect of superintendence of religious 
establishments, the appropriation of their 
endowments, the preservation of buildings 
connected therewith,and the eppointment of 
trustees and managers; or connected in any 
way with the management of such estab- 
(3) 3-MH OR 334. 
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lishmenis ; and by the provisions contain- 
ed - in s$. 7 and 12, all those. duties in the 
case of religious endowments to which 8.3 
applied, were fully transferred lo the com- 
mittee appointed by the Local Govern- 
ment, “to take the place and to exercise 
the powers of the Board of Revenue and 
the local agents.” The effect of the enact- 
ment was tc confide to the committee to 
the samg duties and responsibilities, and 
enable them to exercise the same powers 
of the Board of Revenue and under Act 
XX of 1863, the power to suspend or re- 
move a mutawalli for just cause, which 
was properly incident to the principal 
duties .and responsibilities of the Board of 
Reventie under Regulation KIK of 1810, was 
impliedly given. It is to be noticed that 
by the’ provisions of the Act, as contained 
in s. 12 applicable tocases coming within 
s. 3 of the Act, the committee was to be 
appointed for the superintendence of the 
religious establishment and for the manage- 
ment of its affairs; the powers of the 
committee were not merely powers of super- 
vision and control. ' 

It is ‘further to be noticed in this con- 
nexion that the trustee, manager or super- 
intendent of the religious establishment 
appointed by the committee could have no 
. possession strictly so called. The property 
was vested in the committee ; the trustee, 
manager or superintendent vould have no 
legal property vested in him, he being 
only an; agent or servant of the committee. 
His was only ‘the custody or management 
of the property acting under the super- 
vision’ and control of the committee. ‘The 
committee could always under the law take 
over Buch custody or management’ from the 
trustee, manager or superintendent appoint- 
ed by ‘if, provided they actin the interest 
of the institution ; in the exercise of the 
powers vested in them: by law, as con- 
tained in the religious Endowments Act 
“(AK of 1863). As provided by s. 12 of the 
‘Act, the property is transferred to the com- 
mittee, and all powers previously exercised 
by the Board of Revenue or local agent for 
the recovery of land or other property 
transferred, were exerciseable by the com- 
mittee from the date of transfer. The po- 
sition thus indicated was considered by 
this Court in the case of Bhima Rout v. 
Dasarathi Das (4), and we are in agree- 


ment with the observation made in- the 


judgment to the: following effect : 
‘Section’ 3 deals’ with cases in ‘which 
atthe time -of the commencement of ‘the 
(4) 16 Ind, Cas. 908; 40 O 323517 O LJ -183, 
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Act the ‘religious establishment was an in- 
stitution “in “which the nomination of the 


. trustee, manager or superintendent. thereof 


was. vested in or might be exercised by 
the Governmenf, and the nomination of 
such trustee, manager or superintendent 
was subject to ihe confirmation of the Gov- 
ernment. In cases covered by s. 3 
the course to be followed is outlined in 
ss. 7, 8, 9, 10, 11 and 12. The trustee, 
manager or superintendent was put under 
the control of the Board of Revenue, and 
subsequently under the control of the com- 
mittee under the statute. Reference may 
usefully be made in this connection to the 
observations of their Lordships of the Ju di- 
cial Committee of the Privy Council in 
Vidya Varuthi Thirtha v. Balaswami 
Ayyer (9); 

“In 1810 the British Government had assumed 
control of all public endowments, Hindu and Mu- 
hammadan, and placed them under the charge of 
the Board of Revenue. In 1863 the Government 
considered it expedient to divest itself of the charge 
and controlof these institutions,and to place them 
under the management of their own respective 
creeds, With this object Act XX of 1863 was 
enacted, a system of committees was devised to 
which were transferred the powers vested in Govern- 
ment for the appointment of managers, trustees and 
superintendents ; rules were enacted to ensure proper 
management. The Act contains no definition of the 
word “trustee,” it uses indifferently-and indiscrimi- 
nately the terms, ‘manager trustee’ or superinten- 
dent,’ clearly showing that the expression were used 
to connote one and the same idea of management. 
After the enactment of 1863, the committee to whom 
the endowments were transferred, were vested, gene- 
rally speaking, with the same powers as the Gover- 
ment had possessed before i in respect of the appoint- 
ment of ‘managers, trustees’ and superintendents.” 

To the above observation may be added 
the opinion expressed by Sir John Wallis, 
in the decision of the Madras High 
Court inthe case of Gobindaraja Madaliar 
v. Sabapathi Mudaliar (6), that 
“the powers which had been given to the Board 
of Revenue by the Regulation and which were 
conferred upon the committee by Act XX of 1863 
were exceedingly wide, and enabled them to ap- 
point orto make such other provision of the trust, 
management and superintendence. as might to them 
seem fit, with reference to the nature and condition 
of the endowments.” 

In the present case, as it would appear 
from the narration of the history of appoint- 
ment of mutawallis the committee, in view 
of the past history, and regard being had-to 
the fact that the mutawallis, successfully 
appointed to the office, never ceased to 
assert their right to continue in their 

(5) 65 Ind, Cas. 161; AIR 1922 P. O 123,481 A 
308. 44 M 831; (1921) M W N 449; 41M L J 346;3 
U P L R (P 0) 62; 15 L W 76; £0 M LT 66; SPL: ‘ 
245; 2670. .W. N 537; 20 ALJ 497 (PO). 

(6) 61 Ind. Cas. 783; A I R1921 Mad. 114;.13 L w. 
153. 
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office, and the right to nominate their suc- 
cessor, considered it necessary to fix a 
definite period:for which the mutawalli 
of the Hooghly Imambara_ was to hold 
office. It is difficult to hold that regard 
being had tothe past history, the decision 
of the committee. was one which was not 
to the interest of the endowment concerned. 
Successive holders of the office, in asser- 
tion of their rights, forced the committee 
to face litigation, or settle the matters in 
controversy, on terms which meant expendi- 
ture of funds of the endowment; and in 
the case .of Ashrafuddin Ahmad, the set- 
tlement of dispute entailed a recurring 
charge, on the endowment in the shape of 
a monthly pension for a number of years. 
On the materials before us, we have come to 
the conclusion that the decision, arrived at 
by the committee that the office of the 
mutawalli of the Hooghly Imambara could 
be held only for a fixed period of time 
was a proper decision on thefacis and in 
the circumstances of thé case. “The com- 
mittee -had the power in them, vested 
under thé law, to decide that the tenure 
of office of a mutawalli was to continue 
so long as ‘its continuance was not incon- 
sistent with the interest of the endow- 
ment. na í 
“The question was whether the commit- 
tee-had. acted on a bona fide belief that 
the appointment of a mutawallifor aterm, 
and ‘not: fora. life, was necessary in the 
interest of the “endowment confided to their 
care, or had „it been actuated by some 
improper motive. The onus was on defend- 
ant No. 1 im the suit to show that the 
committee had not acted.on a bona fide 
belief; and..there is nothing before us 
with reference to which it could be held 
that the action of the committee in this 
behalf, décided upon in the year 1916, was not 
a bona fide, and in the jnterest of thé 
endowment. Appointment was to be made 
subject to good behaviour, and.to compe- 
tence to carry out the duties of the office. 
Thishas been the policy of the committee 
from 1916; some of the mutawallis had to 
be dismissed and others had to be pen- 
sioned. Tt requires to be mentioned in this 
connection ,that.the powers of the committee 
appointed under Act XX of 1863 are not the 
powers exerciseable under the general Mu- 
hammadan Law in the matter of appoint- 
ment of mutawallis and not the powers 
exercised by the creator of :the endow- 
ment himself, but by. the ‘power vested 
in the Ruling Power, the. power exercised 
by the Board of Revenue under Regula- 
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tion KIK of 1810, and the power conferred 
upon ths committee under the Religicus 
Endowments Act (Act XX of 1863), The mu- 
tawallis appointed under the Rugulation 
have no power to appuint their succes: 
sors. | j 
This was the scheme followed by the 
Board of Revenue in suppression of the 
genéral rule of Muhammadan Law, and 
of the ‘scheme outlined in tke deed of en- 
dowment executed by Haji MW&bammad 
Mohsin in18J6. Afterthe endowment vest- 
ed in the committee, under Act XX of 
1863, the scheme of appointing mutawallis 
without’ terms and conditions attached to 
the appointment, proved to be detri- 
mental ‘to the interest of the endowment 
and it was, therefore, decided 
in the year 1916 that the tenure of office 
of the person entrusted with the internal 
management of the Hooghly Imambarah, 
was to befor a fixed period. In our judg- 
ment, it appears to be clear that the position 
is that the mutawalli in the case before ug 
did not hold office as a mutawalli under 
the general Muhammadan Law, or in ac- 
cordance with the terms of the original 
endowment. Asa person placed in charge 
of the internal administration . of the 
Imambara, he was an officer of committee 
appointed by the Government, in the casé 
of.an endowment to, which s. 3, Religious 
Endowments Act (XX of 1863), was appli- 
Gable and could not under the law exercise 
any, right, or have ‘any power under the 
law, excepting those delegated to him by- 
the committee, as a trustee or manager or 
superintendent, as mentioned in the Act. . 
The position of a mutawalli appointedsby, 
the committee is that of a servant, of 
the committee and he cannot have what, 
is called freehold in his office: 
before us, 
s. 3, Religious Endowments Ast,’ the 


mutawalli cannot claim the sams position ` ` 


of a trustee under s. 4 of the Act and it 
could not be claimed by the mutawalli that 


the committee could have no power in - 


them to dismiss him, but’ would’ have 
lo seek the intervention “of ’ the 


In the case `“ 
as in all cases falling under ` 


aot 


Courts in that behalf. In our judgment, ` 


the correct position was indicated by. 
Davies, J., in Seshadri Ayyangai' v. Nata- 
raja Ayyar (7) at page 2u2* that the control! 
of the committee was thé control overa 
subordinate, the case being parallel to the 
case of a master and servant. The powers 
of the committee -are 


Ou ee ee ee 
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derived from: 


ABE ` 
the supreme or sovereign power of Govern- 
ment, and they were free to deal with a 
servant appointed by them, according to the 
terms of employment, and were also free to 
remove the recalcitrant trustees appointed 
for a fixed period, without assigning: rea- 
sons for such removal, in consonance with 
the terms: of service. It would not, in our 


judgment, be right to hold that the ccm-" 


mittee aust go to the Government, or 
come tò the Judge with their case for 
orders, ‘a8 has been held by. the trial 
Court in this case. The muiawalli in the 
present ‘case was not a mutawalli hold- 
ing office under the terms of the original 
‘deed ‘of endowment, executed by Haji 
Mahomed Mohsin, and was not a mutawalli 
under the general Muhammadan Law, with 
the power to. nominate or appoint his 
successor.: The question for consideration 
next, is whether the agreement executed by 
- defendant No. 1 in favour of the members 
of the committee of management was 
_walid and binding. Was the defendant 
‘estopped from raising the question? . 
: The question- of estoppel, as a question 
‘of law, as raised in the case on behalf of 
the plaintiff-appellants in this Court, does 
not, in our judgment, require any elaborate 
discussion. If defendant No. 1 in the suit 
‘was a person who could claim to'be in pos- 
- session of the Hooghly Imambara’ as a 
mutawalli in accordance with the terms of 
the original endowment, and if his position 


- under the law was that of a. mutawalii. 
_under the, Muhammadan Law, he was not: 


and: couldnot be held to be estopped from 
asserting ‘his -position as such. If on the 
other hand the defendant was merely in 
the position of a servant entrusted by the 
committee appointed under s. 7, Religious 
Endowments Act, 1863, with the manage- 
ment and administration of the Imambara 
and ‘obtained: possession of the same as 
such his’ position was that of a licensee, 
‘a person in possession as & servant, and 
` could not, as such, be -permitted. to deny 
the title of the plaintiffs in the suit at the 
time when he was appointed and placed 
in possession of the Imambara. -As we 
‘ have indisated above, defendant- No. 1 
could not under the law claim. the position 
ofa. mutawalli under the terms of the 
original. endowment, and He could not fur- 
ther claim tò be mutawalli under. -the 
Muhammadan Law; The question then 
arises'if defendant No. lin the suit was: a 
mere servant or licensee ‘of the “committee. 
Although indication has‘already been given 
of our view of the matter, it is pecessary to 


GROLIM HOSSAIN SHAH v. ALTAF HOSSAIN 


1223 


deal with the agreement and the terms 
of the employment under which the de- 
fendant came to be in the. possession of 
the Hooghly Imambara. 

The facts bearing upon this part of the 
case, have been referred to already. The 
defendant answered to an advertisement 
for the post of a mutaualli under certain 
terms and conditions, by an application to 
the committee for his. employment. - The 
committee appointed the defendant, regard 
being had to his qualifications for holding 
the office. The defendant assumed charge 
of the office, after having executed a docu- 


ment called an agreement which was duly re- 


gistered; inthis document, the office to which 


“the defendant was appointed was specifically 
` mentioned as “mutawalli (or manager),” and '- 
‘there were the five terms and conditions -' 


contained inthe document to which refer- 
ence‘has already been made, The agree- 


-. ment has been characterised by the trial 
- Court as “a fraudulent: thing.” 


It was, ' 
according to that Court,..a fraud upon the 
gentleman appointed, and it, was not there- 
fore valid and binding. The reason assign- 
ed for such a conclusion appears to bethat 
the committee had no powerto appoint and 
to dismiss a. mutawalli; that “the tenure 
of a mutawalli is a life tenure; that it 


‘wag:a fraud upon the--holy institution, if ' 


not on the founder. The position of a 
mutawalli whom the committee had the 
power to appoint has been dealt with above, 


-and we are unable. to see how the ap- 


Pointment of mutawalli.for a term, and 
with conditions of service was a fraud upon 
the endowment of which*jthe mutawalle 


- was appointed. manager, subordinate to the 


commitiee. The position of the mutawalli 


‘go appointed by the committee could not 


be* held to be that of a mutawalli under 
the terms of the original endowment, and 
he was not a.mutawalli in the ordinary 
sense of.the word under the Muhammadan 
Law. 

A mutawalli could under the. Muham- 
madan Law be appointed by the creator 
of an endowment; a mutawalli could be 


‘appointed or nominated by .an outgoing 


mutawalli, under the Muhammadan- Law, 
as his successor-in-ofiice but appointment 
of a mutawalli- by a committee, brought 


: into existence by the : statutory provisions 


contained in the Religious Endowments 
Act, 1863, was unknown to the Muhammadan 
Law,-and the line of reasoning adopted, by 
the trial Court, .for holding that defendant 
No. 1 was a mutawallit under the terms of 
the original: endowment, . anq further: that - 


. 
e 


Ka 


1224 


he was mutaw 1'li under the general Muham- 
madan Law, decs not commend itself to us. 
On the question of fraud said to have been 
practised onthe defendant, reference may 
usefully be made io certain facts deposed 
to by the defendant himself; he joined the 
post of the mutdwalli of the Hooghly Imam- 
bara in 1923, there was an advertisement 
for the vacancy and he got it; the last post 
he held was that of first talukdar under 
the Nizam of Hyderabad, popularly called 
District Magistrate there; he retired on 
pension from that service. Reference may 
also be made in this connection to a letter 
‘already noticed, written by the defendant 
dated February 2, 1925, to the Members of 
the Committee of Management of the 
Hoogly Imambara, in which he heartily 
thanked the members of the commitiee for 
appreciation of his services by re-appointing 
him for a second period of three years he 


was willing to enter into a fresh agreement: 


with the members of the committee em- 
bodying the terms and conditions, the 
draft of which had been signed by- himself. 
In the letter which is Ex. K (5) in the 
case, mention was made of the ceremony 
to be performed on the eve of the Feb- 
ruary 28, and again on the next morning; 
and to the provision contained in draft 
agreement, relating to three mouths’ notice 
‘to dispense .with the mutawalli’s service, 
without any reason for doing so; and it 
. was stated that the writer of the letter did 
not want to go against the wishes of the com- 
mittee if they did not agree with his view 
that such provision was “to say the least 
erroneous.” "On the above materials, apart 
‘from anything else, it was not, in our judg- 
mént, open to plead.fraud on the part of 
‘the members of the committee in regard 
‘to the matter of the defendant's entering 
into the duties of his office as the mutawallt 
‘ofthe Hooghly _Imambara, under terms 
“and conditions which were not challenged 
by the defendant at any time whatsoever, be- 
fore the committee considered it necessary, 
-in the interest of the endowmeni,_to remove 
‘the defendant from the office. A person in 
: the position of defendant No. 1 who had 
“held responsible office in the Nizam's State, 
- did not.at any time before filing his written 
statement in this case, take up the definite 
‘position that he executed an agreement 
under a misapprehension, in the bona fide 
belief that, the committee had the authori- 
“ty to appoint mutawallt for a, term 
and. that he was in complete, ig- 
norance of the term of the wakjnama of 
- Haji - Mahomed: Mohsin; that the agree- 
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ment was absolutely illegal and void; it 
was not at all binding upon him. The 
position so taken up by the defendant is 
not maintainable under the law, regard 
being had tothe provisions of Regnlation 
XIX of 1810 and Act XX of 1863; and the 
position is wholly unsustainable upontHe 
facts and circumstances of the case. A 
person who has held office under a te- 
gistered agreement, for a period of three 
years, on certain terms and  @onditioiis, 
and who had unreservedly accepted a frésh 
tenure of office on the same terms and 
conditions, could not be heard to say that 
he was not bound by the terms of his 
service: that the terms were not binding 


‘on him, at a time when his employers had 


acted strictly under the terms of service 
in discharging him from servicé, The 
reason for the action taken by the Cor- 
mittee was specifically mentioned by the 
plaintifis in the suit in the following 
manner: ine 
“Thereafter it having come to the notice of the 
committee that defendant “No. 1 was trying to às- 
sume powers which did not fully belong to him, 
and to act to the: detriment of the Imambara, and 
in disregard of the control of the committee, in 
such a wayas to impair the ultimate. responsibility : 
of the committee for the welfare of the institution, 
gave him notice on March 16, 1926, asking him to 
vacate the office, with effect from the first, of July 


. 1926. That the cofmittee came to know also of 


many acts of misfeasance, malfeasance of duty 
on the part of defendant No. 1, and of misappropriation 
and malversation of the funds and moneys of the 
Imambara.” i 

Itis apparent that the appointment of . 
l fora term was, as has 
been pointed out already, ithe interést 
of the endowment, whereof the committee 
The dismissal was also, 
on the face of it, necessary in the interest of 
the endowment. It was for the committee. to 
exercise their own judgment as to whether 
these interests were impaired by the 
defendant’s continuance in office. The 
onus wa% on the defendant to show. that 
the ,committee hed not, in dismissing him, 
acted in the bóna fide belief that the dis- 
missal was necessary in the interest of the 
endowment, but. had been - actuated by 
some other and improper motive: see in 


. this connexion the judgment of Sir Lawrence 


Jenkins;@. J., 
Timmanna (8). ; 

The onus was not discharged by the 
defendant in any way; and the inspection 
report, Ex. M in the case, dated May- 3, 
1925, signed by two members of the com- 
mittee, contains nothing which goes 
against the action taken by the committee, 

(8) 39 B 508; 8 Bom L R407. . : Serle 


in ` Bhavani Shankar v. 
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the following year, for the discharge, of 
defendant No. 1 from the office held by 
him. The dismissal of defendant No. 1 
was followed ‘by thé appointment of de- 
fendant No.2 by the committee to succeed 
him. Defendant No. 1 however would not 
vacate possession of the Imambara, and 
would not, on any account, make over 
charge to the person appointed to be his 
successor; although in the judgment of 
this Court, passed ‘on June 18, 1928, in a 
case in. which the question of appoint- 
ment defendant: No: 2 as the mutawalli, 
was directly in controversy, as between 
defendant No. 2 and defendant No. -1,. 
in this suit, the opinion was’ definitely 
expressed that it could not be understood 
why the gentleman (defendant No.1) 
“who obtained office according to his own'agree- 
ment for a limited < period, ` in answer to an 
advertisement in the newspapers, should .so desire 
to retain his office when his employers have dis- 
chargéd him in terms of his agreement.” - 

In the judgment which was’ passed ‘on 
an application for substitution of thé name 
of defendant No. 2 in the place of de- 
fendant No. 1 as the mutvalli of the 
Hooghly Imambarah, it was held by this 
Court that Te 

““the mutawalli, or by whatever name this manager 
may be culled; is nota mutawalli appointed -under 
the Muhammadan Law. Under the. Muhammadan 
Law. the appointment ofa mutawalli can be made 
by the donor and the succession to the appointment 
must bein accordance with the` provisions of the 
deed of endowment, if there is any.” -- 

‘The-succession to the office of. mutawalli 
may bein accordance with the desire of 
the donor, if he is alive; ‘or if the in- 
tention of the founder cannot be ascertain- 
ed from any established usage, then the 
appointment may be made “by the 
executor of- the founder; and failing all 
these, the power of appointment is in the 
Court which -represents the power of the 
Kazi. Inno circumstances can the muta- 
walli, properly so -called under the 
Muhammadan Law, be appointed in the 
manner in which Altaf Hossein was ap- 
pointed mutawalli. It can hardly be con- 
sistent with the Muhammadan Law that 
the office of mutawal.i should be advertised 
and a gentleman who may be qualified in 
every respect should be appointed for a 
petiod of three ` years, or for a . further 
period atthe option of the members of 
the committee. A person appointed in 
such a way cannot invoke under the 
provisions of the Muhammadan Law the 
powers of a mutawallt. . 

The respondent Altaf Hossein ` entered 
into an agreement : dated March 1, 1923, 
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which. embodied the terms by which he 
was to hold office. It is unnecessary to 
recite-all these terms, but under them 
he was liable to. be dismissed bythe 
members of the committee. As the learned 
Judge has ~ himself said that ordinarily 
the. authority which has the power to ap- 
has also the power of 
dismissal, I do not see why the ordinary 
power should be held in the present case 
as not capable of .being exercised. In 
support of the proposition of the learned 
Judge that the authority which appoints 
has ‘the power to’dismiss, the case of 
Ram Charan v. Rakhal Das Mukerji (9) 
may be cited. That.wasa case of appoint- 
ment in a Hindutrust, but the principle 
is'the same. I do not, therefore, agree 
with the observation of the learned Dis- 
trict Judge that the general principles of 
the Muhammadan Law apply to’ the office 
of the respondent Altaf Hossein and I am 
of opinion that he is liable to be dismissed 
under the-terms of the agreement he. 
entered into with the members of the 
committee: see Ex. 1, judgment of 
Bepin Behari Ghose, J., in Appeal from 
Original Order No. 32 of 1927. As already 
indicated, we are in entire agreement with 
the view expressed in the judgment of 
this Court, quoted above; and in our, 
judgment defendant No. 1. was validly 
removed from his office as mutawalli (or 

manager) of the Hooghly Imambara and 

he ceased to be so, with effect from July L, 

1926; and that” the appointment of de- 

fendant No. 2 in ths place of defend- 

ant No. 1 was valid. Defendant No. £ 

could not, from July 1; 1926, under the 
law, assert the right to hold the office 

and interfere inthe matter of execution ` 
of the duties of mutawalli (or manager) 

by defendant No. 2, appointed by the 

committee. 

““In view of the arguments advanced on 


` behalf of defendant No. 1, respondent, some 


points which in our opinion’ do not, and 
cannot, arise for consideration, regard 
being had to the above conclusion, arrived 
at by us, may be briefly noticed. It was 
argued that the agreement dated March I 
1923, on which the committee relied, was. 
against public policy; that it was ultra 
vires of the powers of the committee to 
impose limitations in the matter of ap- 
pointment of a mutawalli. -The decision 
on these points must depend upon. the 
powers of the committee under tae law, 

(9; 20 Ind. Oas. 157; A I R 1914 Oal. 325; 41 GIH; 


170 W N 1045. 


1226 


and the status of the mutawalli (or 
manager) appointed by the committee. 
If the members of the committee had, as 
they undoubtedly had under the law, the 
power to appoint their officer for the 
management and administration of the 
endowment committed to its control, it is 
difficult to appreciate how the appoint- 
ment of an officer, mutawalli or manager, 
who could not be called a mutawalli under 
the general Muhammadan Law, for a term, 
or an agreement with conditions for his 
discharge from the office, could be held 
to be against public policy. Asit has 
been said, the doctrine of public policy 
will not, be extended beyond the class of 
cases ulready covered by it, and by no 
means could it be said that the case of 
appointment of a servant for a term, or 
laying down the term of service and con- 
ditions under which he could be discharg- 


öd, fell within the ‘cases to which 
the doctrine of public policy was ap- 
plicable. 


The Courts cannot invent new heads of 
public policy, as we have been invited to 
do inthe case before us, seeing that no 
such terms and conditions of service were 
imposed’ by ‘the committee by the agree- 
ment, which were not in consonance with 
the powers of the committee’ under the 
law. The terms and conditions contained 
in the agreement in the present case were 
not in’ violation of the statutory rights of 
the committee to appoint an officer, men- 
tioned in the Religious Endowments Act, 
as a trustee, manager or superintendent, 
and who was not a mutawalli under the Muh- 
ammadan Law. The application of the 
doctrine of public policy must be within its 
recognized bounds, and, in our judgmént, the 
doctrine could not, in any way, be applied 
to the case of the contract as between the 
members of the committee and’ daefend- 
ant No. 1, On the point that the action 
of the committee in ‘the matter of the 
contract implied by the agreement referr- 
ed to above, was ultra vires, and beyond 
their powers, consideration similar to 
that already mentioned arises in regard 
to the statutory powers and duties of the 
committee, a : 

The committėe appointed under `s. 7, 
Religious Endowments Act, 1863, exercise 
control over the endowment, to which 
Regulation XIX ‘of 1810 applied before the 
Act of 1863 came into operation. The 
committees are statutory bodies, and 
though they are not strictly corporations, 

. their procedure in matters relating’ to 
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management and administration should þe 
governed by the rules applicable to regular 
corporations. The difference, however, be- 
tween a statutory corporation and a cor- 
poration which is not statutory exists and 
must be recognized. The former has such 
rights and can do such acts only as are 
authorized directly or indirectly by .the 
statute creating it; the latter, speaking 
generally, can do everything that an 
ordinary individual can do, unless restricted 
directly or indirectly by statute. t may 
be noticed in this connection, that acts 
directly authorized are such things as may 
fairly be regarded as incidental to or 
consequential upon those things which are 
expressly authorized; and contracts entered 
into by a corporation created for a specific 
purpose are intra vires, the corporation 
although not expressly mentioned in the 
statute under which it takes powers, In 
determining, therefore, whether an act of a 
corporation is ultra vires or illegal, illega- 
lity approaches very near to, and in many 
cases is the same as ultra’ vires; and the 
question is whether a particular act of a 
corporation is within the competency and 
power of the corporation. Eeeping the 
above proposition in view, could it be 
said that the contract entered into by 
the committee with defendant No. 1 was 
outside the limits of the corporate con- 
stitution, that it was ultra vires, illegal and 
wholly void. The committes appointed 
under the Religious Endowments Act, 1863, 
were vested with the control of the en- 
dowment, and had the power to appoint a 
trustee, manager or superintendent for 
the ‘administration of the same. The 
power toappoint was expressly conferred 
by the statute; the power io determine 
the terms of appointment must, in our 
judgment, be. held to be within’ the com- 
pelency of the committee as a ‘statutory 
corporation, inasmuch as acts beneficial for 
the purpose of thé control of the. 
endowment the specific purpcse for which 
the corporation was created—are intra vires 
the corporation. Regard being had to 
the scope of the statute under which the 
committee was appointed, and _ regard 
being also had to the facts referred to 
above, that the fixing of a period, so far 
as the appointment of mutawalli of the 
Hoogly Imambara was concerned, it could 
not be held that the contract evidenced 
by the agreement between the members of 
the committee and defendant No. 1, was 
in any way ultra vires, illegal or void. 
The appointment ‘of defendant No.1 for a 
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. term, and under certain conditions speci- 


fied in the agreement, was within the power | 


of the committee vested in them under 
the lawasa committee entrusted with the 
control of the endowment—the properties, 
belongings to which had vested in the 
committee, and for tha administration of 
which they were io appoint a trustee, 
manager ora superintendent; and no part 
of the gontract which consisted of in- 
vaaia stipulations by way ofone and 
the same agreement, was in excess of the 
powers of the committee under the law. 

The result of our conclusions mentioned 
above is that the plaintiffs-appellants in 
this Court are entitled to the declaration 
prayed for by them in the suit. Defend- 
ant No 1 was validly removed from the 
office of the mutawalli or manager of the 
Hooghly Imambara and ceased to be the 
mutawalli or manager with effect from- 
July 1,1926. Defendant No. 2 was validly 
appointed in the place of defendant No. 1 
on and from July 1, 1926. In view of the 
above decision, a perpetual injunction is 
issued restraining defendant No. 1 from 
asserting any right as mutawalli or manager 
of the Hovghly [mambara. The appeal 
to this Court by the plaintiffs is accord- 
ingly allowed, the decree of the trial Court 
is set aside and the plaintiff's suit is 
decreed in the manner indicated. above 
with costs. The costs of this Court, as 
alsc the costs in the trial Court will be 
recovered from defendant No. 1, respendent, 
Syed Altaf Hossain, personally. . 

D. Appeal allowed. 


MADRAS HIGH COURT 
Appeal Against Appellate Order No, 64 
am A of 1931 
March 6, 1934 
OURGENVEN, J. 
KARUPPaTH VEETTIL 
SANKARANARAYANA MENON— 
APPELLANT | 
4 versus 
MANGAT VASU MENON AND ANOTAER— 
PETITIONE«s — RESPON DENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 16, 34—Benami assignment of decree—Real 
owner's right toapply for executton—Declaratory 


decree, effect of—Specific Relief Act (I of 1877), 
8. 42. . 
An alleged real transferee of a decree is not 


entitled tocomein and assert’ that the ostensible 
transferee of the decree was merely a benamidur for 
him and require the Oourt to execute the decree and 
the existence of a declaratory decree to the effect 
that he was the real beneficiary under the assignment 
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deed “would not make any difference Palaniappa 
Chettiar `v. Subramania Chettiar Cl), followed, 


Manikkam v. Tatayya (2) and Sethurayar v. Shan- 
mugam Pillai.3, not followed, Umasoondury Dassay 
v. Brojonath Bhuttacharjee (4) and Gobind Singh v. 
Gopal Saran (5), distinguished Mahadeo Baburao v. 
Anandrao Shankarrao 6), referred to 

- A declaratory decree cannot operate as an assign- 
meut. To operate as a transfer there must be a 
decree so operating ,as for instance, by compulsory 
execution of a deed of assignment such as is contem- 
plated by O. XXI. r. 34, Civil Procedure Code LD: 
1228, col. 2.] 


Appeal against an order of the Court of 
the Subordinate Judge, Palghat, dated - 
November 19, 1930, and made in A. S.. 
No. 166 of 1929 (E. P. No. 183 of 1929) in 
O. 5. No. 203 of 1924, on the file of the Court 
of the District Munsif, Alatur.) 

Mr. C. S. Swaminadhan, for the Appellant. 

Mr. Narayana Nair for Mr. K. Kutti- 
krishna Menon, for the Respsndents. 

Judgment.—In the suit out of which 
these proceedings arose one Madhavan Nair 
obtained an assignment of the decree and 
an order under O. XXI, r. 16, Civil Proce- 
dure Code, recognising that assignment. 
In E.P. No. 183 of 1929 the petitioner ap- 
plied. for execution on the ground that he 
was the real beneficiary under the assign- 
ment deed and he produced a declaratory 
decree to that effect.. This decree recited 
that the assignment of the decree in the 
order suit was benami forhim. The ques- 
tion which now arises is whether under the 
terms of O. XXI, r. 16, he is entitled to be 
recognised as assignee decree-holder in 
place of Madhavan Nair and to be allowed 
to execute the decree. The two Courts 
below have differed upon this point. The 
learned District Munsif has come to the 
conclusion that the decree obtained by the 
petitioner merely declares that the assign- 
ment is benami for him and will not amount 
either to an assignment in writing or by ope- 
ration of law as is required by the rule. 
The learned Subordinate Judge considers 
on the other hand that the effect of the 
petitioner's decree is to substitute hig 
name in place of that of Madhavan Nair 
in the assignment deed. . Apart from any 
question of the effect of a declaratcry dec- 
ree this Court in Pa'aniappa Chettiar v. 
Subramania Chettiar (1) has decided that in 
the case of a transfer under an instrument 
in writing no one except the person named 
in the deed can claim to be the real owner 
or the real transferee, and that in particular, 
this applies to the .case of a benamidar. 
That decision dissented from -an earlier 
decision of this Court in Manikkam ‘a 


(lı t8 Ind. Cas. 409; 48 M 553; 48 M LJ 419; 21 
L W 545; A IR 1925 Mad. 701, 
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Tatayya (2) and with all respect to that 
earlier decision the reasoning of it does not 
commend itself to me and I prefer to follow 
Palaniappn Chettiar v. Subramania Chet- 
tiar (1). That decides in the negative the 
question whether an alleged real owner can 
come and assert that the ostensible trans- 
feree of the decree is merely benamidar 
for him and require the Court to recognise 
him and allow him to execute the decree. 

The question next arises whether the 
existence of a declaratory decree to the 
effect that a benami relationship exists be- 
tween the two parties makes any differ- 
ence. There is a case of this Court, Sethu- 
rayar Y. Shanmugam Pillai (3) which might 
be taken as showing that a declaratory de- 
cree has such an effect. I think that it 
may perhaps be distinguished by the cir- 
cumstance that the decree in that case, 
unlike the decree in the present one, de- 
clared that the plaintiff was entitled to ap- 
ply for the execution of the transferred 
decree. But apart from that the reasoning 
1 think, is on the same lines as the later 
case in the same volume which, as I have 
already said has been dissented from in Pala- 
niappa Chettiar v. Subramania Chettiar (1). 
The learned Judges in Sethurayar vV. 
Shanmugam Pillai (3) cited Um soondury 
Dassey v. Brojonath Bhuttacharjee (4) 
as authority for the view that a declaratory 
decree will entitle the plaintiff to apply 
for execution. But I find that Umasoondury 
Dassey v. Brojonath Bhuttacharjee (4) is 
one of a class of cases where the transfer 
has been effected not by any mere declara 
tion but by operation of law, That parti- 
cular case related to the revovation of an 
executorship held by a mother, which was 
disputed by the minor son of the testator 
and resulted in probate being revoked, and 
it proceeded upon the footing that the 
minor’s succession to the estate of his father 
being a succession of transfer by operation 
of-law, came within the terms of s. 232 of 
the old Code corresponding to the present 
O. XXI, r. 16. Another case of the same 
class in Gobind Singh v. Gopal Saran (5) 
where certain trust was declared incapable 
of execution with the result that the trustee 
ceased to function as such and the original 
owner became entitled to execute the decree 
also by operation of law. These cases, I 
think, are not analogous to the present one 
inasmuch as the decree here does’ not in 

) 21 M 388;8MLJ 48. 
) 21 M 353. 

(4) 16 O 347. 

(5, :0 Ind. Cas 652; A IR 1924 Pat. 343; 4 P LT 
gzl; 2 Pat. L R 27. ; 
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terms divest the benamidar of his position 
as such. It only shows that he is not the 
real owner of the property. For the effect 
of a declaratory decree in somewhat similar 
circumstances the analogy of Mahadeo Ba- 
burao v. Anandrao Shankarrao (6) may be 
cited. In that case a widow obtained a 
decree and the adopted son of her son by 
the latter's widow obtained a declaratory 
decree that as adopted son he was entitled 
to all the property left by the decree*holder’s 
husband. The learned Judge who decided 
the case pointed out in the first place that 
there was no assignment in writing and 
went on to consider whether there was a 
transfer of the decree by operation of law. 
He adopts the meaning given to the phrase 
‘by operation of law’ proposed by the 
Privy Council in Abid-un-Nissa Khatoon v. 
Amir-un-Nissa Khatoon (7) namely, that it 
should connote a transfer on death or by 
devolution or by succession, so that a trans- 
feree by operation of law would be a 
legal representative of the deceaséd decree- 
holder, or a person in whom the interest of 
the decree-holder has become vested under 
a statute, e. g, the Official Assignee of an 
insolvent under the Presidency Towns In- 
solvency Act or the purchaser at a Court 
sale in execution of a decree. A mere 
declaratory decree will not effect such a 
change in the legal position. He adds: 

“The only course open to the respondent was 
either to apply in execution of his own decree for 
the appointment of a Receiver of Rangibai's decree 
or to follow the procedure laid down in O. KAT, 
r. 53, if it was contended that the decree in favour 
of the respondent gavehim the right to proceed 


in accordance with thai rule K h 
In Markt v. Knight Steamship Co. (8) 


Fletcher Moulton, L. J., has remarked of a 
declaratory decree that it has no further 
effect than an admission by the parties, 
and I am aware of no authority which 
shows that it can operate to effect any 
change in the legal relationship between 
the parties. In the present case if the trans- 
fer is to be held to be valid by operation 
of law, I think that there must be a decree 
so operating, as far instance by a compul- 
sory execution of a deedof assignment such 
as is contemplated in O. XXI, r. 34. Un- 
less this is done, I do not think that a mere 
declaration of rights between the parties 
can take the place either of an assignment 
in writing or by operation of law, boih of 
(6) 145 Ind. Cas 192: 57 B 513; 35 Bom. L R 795: 

AI R 1933 Bom. 367: € RB 130. 
Jur. 172; 


(1, 20327; 4 IA 66,3 Sar. 677; 1 Ind. 
3 Suther 371 P C). 

(8 (1910) 2 K B1021; 793 LJKB 939; 103L T 
369. 
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which involve an actual change in the legal 
Tights to the decree. IL appears to me that the 
learned District Munsif has rightly decided 
the case and that the petitioner before me 
was not entitled to execute by force of the 
assignment to his benamidar. I accordingly 
allow the appeal, set aside the order of the 
Subordinate Judge and restore that of the 
District Munsif with costs throughout. 

A. Appeal allowed. 

| | 


CALCUTTA HIGH COURT 
Civil Appeal No. 3034 of 1931 
December 7, 1943 

Lorr-Wittiams AND M. C. Guoss, JJ. 

SECRETARY or STATE—Darenvant— 
APPELLANT 
versus 

Messes. FAKIR MOHAMMAD WAZIR 
MOHAMMAD AND OTHERS—RESPONDENTS. 

Railways Act (IX of 190, s. 72—Risk Note H 
—Consignor packing the van—Company, if linble for 
defective packing — Consignor, if loses title in goods 
after handing them over to Railway Company for 
delivery to consignee — Consignor’s failure to write 
address of consignee plainly and legibly—Company’s 
liability for loss or delay—Goods deteriora‘ing in 
middle of journey—Company acting according to 
instructions of consignor — Consi mor, agent of con- 
signee—Company, rf guilty of misconduct 

Where the van was packed entirely by the con- 
signorand his men and the Railway Officials had 
nothing to do with the packing, the Company. cannot 
bape responsible for defective packing. [p. 1230, 
co 

The consignor does not lose his title .in the- goods 
as soon as he makes them over to the Railway Com- 
“ pany for delivery to the consignee at another station. 
It depends upon the circumstances of each case. 
Chhaganlal Shaligram Shet v. E. I. Ry Co. (|), 
referred to [p 1231, col 1] 

It is duty of the consignor to furnish the address 
of the consignee and write the same plainly and 
legibly. If the consignor does not perform his duty 
and the goodsare thereby lost or delayed, the 
Company cannot be held responsible for the same. 
[p. 123), col. 2.) 

Goods sent by the consignor who was the agent 
of the consignee got deteriorated in the middle of 
the journey.. The Company consulted the consignor 
and disposed of the goods : 

Held, that the Company was not guilty of miscon- 
duct for not obtaining instructions from the consignee 
as sucha step would have caused delay. The con- 
signes was bound by the instructions given by con- 
signor, their agent, to the Company. [p. 1232, col. 1.] 

Appeal from the appellate decree of the 
Second Additional District Judge, Howrah, 
dated July 27, 1931. 


Messrs. S. C. Brahmachari and Bhabesh 
` Narain Bose, for the Appellant. 

Messrs. Amarendra Nath Bose, Birendra 
Nath Bose and M. C. Ghose, for the Respond- 
ents. 
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M. C. Ghose, J. This appeal arises out 
of a suit for recoveryof Rs. 4,509 as damages 
for non-delivery of a consignment of 150 
baskets of grapes booked by defendant 
No.4 Hahibulla at Chaman Station on 
the North Wes'ern Railway under P. W. 
Bill No. 77033, dated October 19, 1926, in 
refrigerator van No. 2777 for delivery to 
the plaintiffs at Howrah Station on the 
East Indian Railway. The delivery of the 
consignment not having been obtained by 
the plaintiffs, they after communication 
with the Railways concerned instituted the 
present suit on the last dav of limitation 
provided by the Code. The suitin effect 
was against two Railway Companies, the 
East Indian Railway and the North Western 
Railway. The suit as against the East 
Indian Railway was dismissed and the suit 
as against the North Western Railway 
Administration was decreed in part by the 
trial Court forthe sum of Rs. 3,870. That 
judgment and decree have been affirmed 
in appeal by the Second Additional Judge 
of Howrah. The North Western Railway 
Administration have appealed to this 
Court. 

The case wasargued before us in great 
detail by the learned Advocates of both 
sides. The facts of the case are that the 
consignment left Chaman Railway Station 
on October 19, and covered 812 miles to 
Jakhal Station on the North Western Rail- 
way and arrived at about i0 a. {s.on Octo- 
ber 22 when fire was seen coming out of 
the van. Steps were immediately taken to 
put out the fire and the van was opened and 
129 baskets were salvaged while 21 baskets 
were totally damaged, The occurrence of 
the fire was disputed by the plaintiffs in the 
trial Court: but the trial Court found on 
the evidence that the fire occurred spontan- 
eously as stated by the defendants and 


‘that 21 baskets were totally damaged and 


were unfit for use. The Courts found that 
the Railway Company are not liable for the 
loss of these 21 baskets. Both Courts how- 
ever have found that the Railway Company 
are liable for the price of 129 baskets which 
were salvaged and which were not deliver- 
ed.to the plaintiffs at Howrah Station. It 
is admitted that the consignment was sent 
by Habibulla under Risk Note H under which 


in consideration of special reduced or 


owner's risk rates, the consignor agreed 
and undertook to hold the Railway Com- 
pany harmless and free from all respon- 
sibility for any loss, destruction® or 
deterioration of, or damage to allor any 
of such consignments fror ‘ny cause 
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whatever, except upon proof that such loss, 
destruction, deterioration or damage arose 
from the misconduct of the Railway Ad- 
ministration’s servants. The learned Ad- 
vocate for the plaintiffs admits that the 
case will fail, unless he can establish mis- 
conduct onthe partof the Railway Ad- 
ministration or their servants. He argues 
that upon the facts and circumstances of the 
case the Courts below were correct to hold 
that the Railway Company were guilty of 
misconduct, 

The only question before us is whether 
upon the facts and circumstances of the case 
the Courts below were correct to hold that 
the Railway Company were guilty of mis- 
conduct in respect of the disposal of the 
129 baskets. It was stated that the Rail- 
way Company packedthe baskets wrongly 
in the van and were wrong to place 150 
baskets in one van. As te this, the facts 
are that the van was packed entirely by 
the consignor and his men and the Railway 
Officials had nothing to do with the packing. 
The Railway Company in our opinion, can- 
not be held liable forthe alleged defective 
packing. The capacity of the van wag 
150 baskets andit was therefore not packed 
beyond its capacity. As to the cause of 
the fire; the train examiner of the Railway 
Company gave evidence. He stated many 
different theories as to the cause of fire. 
He said that he could not come to any 
definite conclusion but that in his Opinion, 
the fire had started spontaneously by the 
friction of the canes of the baskets with 
the roof ofthe van. That there was some- 
thing wrong in the van appears from the 
same Officer's evidence, that while the first 


fire was put out at 10 A.M., fire again broke. 


out in that van at 8 P. m. and for the third 
time the fire broke out at midnight. In 
our opinion, the Courts below were right 
to hold that the Railway Company can- 
not be held responsible for the loss by the 
bre, 

The question is whether the 129 baskets 
which were salvaged after the fire at 10 a. M., 
on the 22nd could be duly sent on tothe 
consignee at Howrah. Both the Courts 
below came to the conclusion that the 
salvaged baskets were in perfectly good 
condition and could have been sent to 
Howrah from Delhi in about 25—927 hours. 
The learned Advocate for the Railway 
Company states that this conclusion of 

_ the Court below is not justisfied by the 
evidence. From Jakhal o Delhi the 
distance is 124 miles~ and the North 
Western Railway Administration terminates 
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there. From Delhi to Howrah the distance 
is 902 miles and it is in the administra- 
tion of the East Indian Railway. The 
evidence is that upon the fire the van on 
fire was emptied and the salvaged baskets 
were put into another vanand sent on by 
a tram leaving Jakhal at 5 P. m. and 
the same van reached Delhi on October 23, 
and delivery of the baskets were made to 
one Daroga Rahaman Bux, fruit merchant, 
at Delhi at 8 a. m. on the 24th. Evengat that 
time Daroga Rahaman Bux found that 50 
out of the 129 baskets were damaged and 
he madea notein the receipt which he 
gave to the Railway Company. He stated 
in evidence that the remaining baskets were 
also soft emitting juice. 
Advocate for the Railway Company argues 
that the van was sent by an Express 
Parcles Train and it took three days to cover 
the first 612 miles and in ordinary course, 
it would have taken more than three days 
to cover the 1,026 miles from Jakhal to 
Delhi and having regard to the poor con- 
dition of the salvaged grapes, Railway 
Company acted reasonably in holding that 
the grapes could not bear a journey to 
Howrah. Healso urges that having regard 
to the soft condition of the grapes, the East 
Indian Railway Adminitstration who were to 
carry the fruits from Delhi to Howrah 
might reasonablythave objected to carry 
them. It is well known that soft fruits, 
specially when subjected to heat and pres- 
sure, do not keep long fit for human 
consumption. In all these circumstances, 
we are of opinion that the conclusion 
drawn by the Courts below was wrong, 
The North Western Railway Administration 
acted properly in disposing of the salvaged 
goods at Delhi. They cannot be held guil- 
ty of any misconduct on that account. 
The next question is whether it was the 
duty of the Railway Company to consult 
the plaintiffs who were the consignee about 
the disposal of the goods at Delhi. The 
learned Advocate for the plaintiffs has 
urged that the plaintiffs being the con- 
signees, the Railway Company ought to 
have concluded that they were the owners 
ofthe goods and it was their duty to 
consult them. He urges that when the 
consignor consigned the goods to the cor- 
signee and made over the goods to the. 
Railway Company, the interest ‘of the con- 
signor ceased in the goods and the Rail- 


way Company became the agents of the . 


consignee and it was their duty to con- 
sult the consignee, and as thay did not 
consult the consignee, the Courts below 


The learned. 


AY 
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were right to hold that they were guilty 
cf misconduct. We are of opinion that it 
cannot be laid down as a proposition of 
law that the consignor loses his title in 
the goods as soon as he makes them over 
to the Railway Company for delivery to 
the consignee at another station. In this 
connection, it is interesting to note the case 
of Chhaganlal Shaligram Shet v. East 
India gailway Co. (1), where one G booked 
a consignment of goods to be delivered 
to one R at Kampti; after the goods had 
left the receiving stationand were on their 
way to Kampti, G, the consignor, in- 
structed the Railway Company not to deliver 
the goods to R at Kampti butto deliver 
the same to the plaintiffs at another sta- 
tion. The goods arrived at Kampti and 
R insisted on taking delivery of them and 
threatened the Railway Officers, whereupon 
delivery was madeto him. ‘he plaintiffs 
thereupon sued the Railway Company and 
obtained damages from the Courts. This 
case would go to showthat the proposition 
that the consignor loses his title to the 
goods as soon as he makes them over to 
the Railway Company cannot be accepted 
as a correct proposition of law. It would 
depend upon the circumstances of each 
case. It may be that the consignor would 
remain the owner ofthe goods during the 
time they are in the possession of the 
Railway Company or it may be that the 
consignee was the owner of the goods. 
` The facts must be considered: and we 
must, in fairness, consider what was the 
knowledge of the Railway Company-at the 
time when the damage at Jakhal took place 
and they had to act quickly in an emer- 
gency. It is in evidence that Habibulla 
is a partnerin a Firm of fruit merchants 
at Quetta and the firm have a large trade 
in fruits which they send by the North 
Western Railway, and some time before 
the present occurrence Habibulla on be- 
half of the firm had executed and delivéred 
to the North Western Railway Administra- 
tion an owner's risk note in respect of all 
fruits which the firm would send by the 
Railway during the next six months. From 
this fact it is urged by the learned Ad- 
vocate for the Railway Company that the 
Railway Officers had good reason to believe 
that in this case the consignor remained 
ihe owner even after making over the goods 
to the Railway Company. As a matter 
of fact, it was proved by evidence and ac- 
cepted by the Courts below that the plaint- 
iffs were really the owners -of the goods 
- (1) 27-B 595; 5 Bom. L R 531. 


SECRETARY OF STATE V. FAKIR MOHAMMAD WAZIR MOHAMMAD 


1231 
and Habibulla, the consignor, was the 
agent of: the plaintiffs. Accepting that 


finding of, the Courts below as correct, 
namely, that the plaintiffs were the owners 
and Habibulla, the consignor, was the agent 
of the ‘plaintiffs, it is a question whether 
the Railway Company acted improperly in 
consulting Habibulla in the matter of the 
disposal of the goods. 

In the first place, the Railway Company 
in that emergency could not very well 
consult the plaintiffs as there -was not 
sufficient address from which- the plaintiffs 
could be found. The Court of Appeal be- 
low has stated that for the omission to 
obtain the proper address of the plaintiffs, 
the Railway Company are responsible and 
that the failure to obtain the address of 
the plaintiffs constituted misconduct on the 
part of the Railway Administration. We. 
are of opinion that this conclusion of the 
Court of Appeal below is wrong in law. 
It is the duty of the consignor to furnish the 
address of the consignee and write the 
same plainly and legibly. If the consig- 
nor does not perform his duty and the 
goods are thereby lost or delayed, the Com- 
pany cannot beheld responsible for the 
same. 

It was next urged by Mr. Bose on be- 
half of the plaintiffs that even though the 
Company did not know the address of the 
plaintiffs, they should have asked the con- 
signor for the address of the plaintiffs and 
then consulted the plaintiffs as to the dis- 
posal of the goods. In not doing so, they 
committed misconduct. In ouropinion, this 
proposition cannot be accepted. First of 
all, we must. note that the situation called 
for prompt action. The salvaged goods 
had been subjected to pressure and heat 
and would soon become unfit for consump- 
tion. In the circumstances of emergency 
it was not reasonable to expect that the 
Railway Company would telegraph tothe 
consignor and obtain the address of the 
plaintiffs from him and would then tele- 
graph to the plaintifis at Calcutta and 
wait before the disposal of the’ goods for 
a reply from the plaintiffs. It is notim- 
probable that if they had taken that 


‘course, the goods by that time would have 


become unfit for human consumption. 

The next question is whether the Rail- 
way Company disposed of the goods on 
the instruction of Habibulla, the consignor, 
and whether their action “was right. 
Mr. Brahmachari on behalf of the Railway 
Company has argued that if Habibulla 
was not the owner of the goods, he wasa 
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any rate the agent of the plaintiff, and as 
such, he had authority, in the circumstances 
of emergency, to do everything which was 
necessary without: notice to his principal. 
Habibulla, who was examined on commis- 
sion on behalf of the Railway Company, 
tried to wriggle out of the position. The 
Court of Appeal below’ qucted only 
a portion of his depositicn. We think that 
for a proper appreciation of circumstances 
the whole of his deposition should be con- 
sidered. In reply to interrogatories he ad- 
mitted that grapes were of a perishable 
nature ordinarily ; but when protected by 
ice, they could not go bad in a fortnight. 
He was informed of the accident Ly ‘fire 
at Jakhal and he admitted that some one 
at Chaman phoned him at Quetta informing 
him of the waggon getting fireand asking 
“him for instructions for disposal of the 
goods left. He pretended he did not know 
who spoke to him on the phone. The 
Railway Station Master at Chaman has 
stated that he phoned to Habibulla and 
Habibulla on the receipt of the phone 
message went from Quetta to Chaman to 
see him, and instructed him in the cir- 
cumstances to make over the goods to 
Daroga Rahaman Bux at Delhi and Habi- 
bulla sent a telegram to Dsroga Rahaman 
at Delhi to receive the goods. In these 
circumstances there is, in our opinion, no 
doubt that the Railway Company duly con- 
sulted Habibulla and disposed of the goods 
according to his instructions and as Habi- 
bulla was, if not the owner, at any rate, 
the agent of the plaintiffs, the instructions 
given by him to the Railway Company 
is binding on the plaintiffs. Having re- 
gard to all the circumstances, we are of 
opinion that the North-Western Railway 
Administration were not guilty of miscon- 
duct in disposing of the salvaged goods as 
they did. The result is that the appeal is 
allowed. The decrees of the Courts below 
are set aside and-the plaintiffs’ suit dis- 
missed with costs in-all the Courts. 
Lort-Williams, J.—I agree that upon 
the facts proved in this case, the defend- 
ants cannot be held guilty of misconduct 
within the meaning of the Risk Note. The 
appeal, therefore, must be allowed with costs 
throughout, š 


D. ` Appeal allowed. 
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BOMBAY HIGH COURT 
Suit No. 814 of 1933 
September 4, 1933 
Beaumont, C. d. 
JESSIE GRANT KHAMBATTA 
' — PETITIONER 
versus 


MANCHERJI CURSETJI KHAMBATTA 


— RESPONDENT aw 

Marriage—Lex loci contractus — 1 ex ~ dd@nicilli — 
Status and rights and obligations of spouses— Scotch 
woman marrying British Indian Muhammadan in 
Scotland—Spouses domiciled in British India—Wife 
becoming Muhammadan — Divorce in talak form— 
Validity— Dissolution of marriage. if takes place, 

The forms necessary to constitute a valid marriage 
and the constructicn of the marriage contract depend 
on the lex loci contractus, that is, the law of the 
place where the marriage ceremony is performed. 
On marriage the wife automatically acquires the 
domicile of her husband The status of spouses 
and their rights and obligations arising under the 
marriage contract are governed by the lex domicilli, 
that is, by the law of the country in which for the time 
being they are domiciled; the rights and obliga- 
tions of the parties relating to the dissolution of the 
marriage do notform part of the marriage contract 
but arise out of, and are incidental to, such contract, 
and are. governed: by the lex domicilli Harvey v. 
Farnie (1) and Nachimson v. Nachimson (2), referred 
to | : 


On December 4, 1906, the petitioner who was a 
Scotch National married oneG, by civil marriage in 
Scotland according to the requirements of Scotch 
Law. ‘Ai the time of the marriage the husband was 
a Mubammagan domiciled in British India, and the 
wife was a Christian domiciled in Scotland. Inthe 
year 1912 the wife embraced the Muhammadan faith, 
both husband and wife being at that time domiciled 
in British India, and she remained in that faith until 
April 1923.. On June. 27, 1922, the husband pro- 


. nounced talak. In February 1923, the petitioner 


obtained a declaration from the District Court of 
Secunderabad to the effect that she was no longer 
married to G, She then married the respondent: 

Held, that the declaration did not operate as a 
judgment in rem having regard to the terms of s. 43, 
Specific Relief Act, that in the absence of any express 
contract, the intention of the parties toa marriage 
must betaken'to be that their rights under the 
marriage contract are to be governed by the law of 
their domicile; that as soon asthe petitioner became 
a Muhammadan the law applicable to Christians 
ceased to be applicable to her, andshe became 
subject to the law applicable to Muhammadans, and 
that law entitled the husband to divorce her by 
talak, and that thespouses being at the date of the 
talak of the Muhammadan faith and domiciled in 
British India, the Court was bound to recognize that 
the husband had the right to divorce her by talak, 
[p. 1235, col. 2.] 


Mr. C. H. Carden Noad, for 
tioner. - ; 

Mr. G, C. O'Gorman, for the Respond- 
ent. ` 


Judgment.—In this case the wife 
petitioner is suing fora divorce, and the 
husband-respondent has taken the prelimi- 


the Peti- 


nary point that at the date of the marriage- ` 


A 
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which was April 24, 1923, the petitioner was 

already married, so that the marriage in 

suit was a nullity, and cannot be dissolved. 

I agreed to try as preliminary issue the 

question whether the first marriage of the 

petitioner was legally dissolved before the 
- Marriage in suit took place. 


The relevant facts have been admitted for 
the purpose of the preliminary issue,and are 
as follows: — 


On December 4, 1905, the petitioner, who 
was a Scotch National, married one Ghulam 
Ibrahim by civil marriage in Scotland 
according to the requirements of Scotch 

“Law. At the time of the marriage the 
husband wag a Muhammadan domiciled in 
British India, and the wife was a Christian 
domiciled in Scotland. In the year 1912 
the wife embraced the Muhammadan faith, 
both husband and wife being at that time 
domiciled in British India, and she remain- 
edin that faith until April 1923. On June 
27,1922, the husband Ghulam Ibrahim 
pronounced talak, that is tosay, he purport- 
ed to divorce his wife by declaration of his 
‘intention to that effect; whichis a form of 
divorce valid according to Muhammadan 
Law. In February 1923, a few months 
before the marriage in suit took place, the 


' petitioner obtained a declaration from the 


Gg 


District Court, Secunderabad, to the effect 
that she was no longer married to Ghulam 
Ibrahim, It has been argued by Mr. Carden 
Noad on behalfof the petitioner that this 
declaration operates as a judgment in tem, 
and concludes ihe question. But, in my 
opinion having regard to the terms of s. 43 
of the Specific Relief Act, the declaration 
does not operate in rem, and is not binding 
upon the respondent. I must, therefore, 
consider the question whether the petitioner 
was validly divorced from her first husband 
by ʻalak without regard to this declaration. 
Certain principles of law relevant to the 
determination of this questionare, in my 
opinion, firmly established in the realm of 
private international law. (1) the forms 
necessary to constitute a valid marriage 
and the construction of the marriage contract 
depend on the lex loci contractus, that is, the 
law of the place where the marriage 
ceremony is performed; (2) on marriage the 
wife automatically acquires the domicile of 
her husband; (3) the status of spouses and 
their rights and obligations arising under 
the marriage contract are governed by the 
ex domtcilii, that is, by the law of the 
country in which for the time being they 
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are domiciled [see Harvey v. Farnie (1) and 
Nachimson v. Nachimson (2)]; (4) the right 
and obligations of the parties relating to the 
dissolution of the marriage do not form part 
of the marriage contract, but arise out of, 
and are incidental to, such contract, and are 
governed by the lex domicilli[see Nachimson 
v. Nachimson (2).] - 

It would appear, however, from the 
authorities-that the English Courts (and I 
assume the Scotch Courts) apply these 
principles only to marriages which conform 
to the Cnristian view of marriage as being 
the lifelong union of one man to one woman 
to the exclusion of all others [see the above 
cases, Hyde v. Hyde and Wo-dmansee (3), 
Dicey’s Conflict of Laws, 4th Edition, pag 
286], and donot recognise any polygamous 
union as being within the institution of 
marriage. On the other hand, the law as 
administered in the Courts of British India 
and the Privy Council certainly recognises 
Hindu and Muhammadan marriages which 
are always in theory, and sometimes in 
practice, polygamous. 

On behalf ofthe petitioner Mr. Carden 
Noad contends that the marriage having 
been duly solemnised, the. claim of the 
husband to dissolve the marriage by talak 
must be determined by the lex domicilli, 
and that such law admits divorce by such a 
method. On the other hand, Mr. O'Gorman, 
for the respondent, contends. that the 
marriage having been solemnized in 
Scotland, according tothe law of Scotland, 
with a.Scotch woman, must be recognised 
and treated as a Scotch marriage, and that 
such a marriage cannot be terminated by 
the mere will of the husband, and he relies 
on Rex. v. Hammersmith, Superintendent, 
Registrar of Marriages; Ex parte Mir Anwar- 
ud-Din (4) a case which arose under English 
Law. Ihave assumed for the purposes of 
my judgment that Scotch Law is the same as 
English Law upon the question in dispute. 
In that case Dr. Mir Anwar-ud-Din was a 
Muhammadan domiciled in British India, 
and he had entered into a civil marriage in 
England, according tothe forms required by 
English Law, with an English girl. Subse- 
quently the wife deserted him, and he 
thereupon purported to divorce her by talak, 
and then applied to the Registrar of 

C) (1842)8 A O 43; 52L JP 33,48 L T273; 31 W 
R 433; 47J P:08. 4 : 

(2) (1920) P 217; 99 L J P 104; 143 L T1255; 46 T 
L R 444. A 

(3) 11868) 1 P & D 130; 35 LJ Mat. 57; 12 Jur (N.8.) 
414; 1! LT 188; 14 W R 517. : 


(4) (1917) 1 K B €34; 86L JK B210; 115L T 882; 
g4 | P 49; 33 TLR 78; 61 SJ 130. 
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Marriages, Hammersmith, England, for a 
licence authorising him to marry another 
English woman. The Registrar refused to 
issue such licence, and thereupon Dr. Mir 
Anwar ud-Din applied to the King’s Bench 
Division of the High Court of Justice for a 
mandamus compelling the Registrar to 
issue a licence, and it was upon that 
application that the question as to. the 
validity of the talak was argued. All that 
the Court actually decided was thata 
marriage contracted in England with an 
English woman could not be dissolved, so 
far as English Law was concerned, by a 
mere declaration of the husband. With 
that proposition of English LawIam not 
concerned, but Mr. O'Gorman  conterds 
that the decision goes further, and 
establishes that a marriage contracted in 
England with an English woman must be 
constiued asan English marriage, that is 
to say, as the voluntary union between one 
man with one woman to the: exclusion of 
all others, and that such a marriage cannot 
be terminated by talak in British India. 
It appears from the judgment of Lord 
Reading that Dr. Mir Anwar-ud-Din did 
not dispute the validity of his first marriage, 
and - admitted that so long as the 
marriage subsisted he could not marry 
again in England according to English Law, 
and the case was, I take it, argued on the 
basis of that admission. But there are 
undoubtedly some. passages in the judg- 
ments, particularly those of Mr. Justice 
Darling (as he tben was) and of Lord 
Justice Swinfen Eady which lend support 
to Mr. O'Gorman’s contention, Mr. Justice 
Darling says (p. 647)#:— 

"It seems to me unreasonable to hold that Ruby 
Hudd (the wife) intended to make such acontract as 
that for which Dr Mir Anwar-ud-Din contends, and 


to acquire for herself, she being a Christian, a status 
far below that of any Christian wife;” 

And at p. 657* Lord Justice Swinfen Eady 
says this; — 

“What the appellant has doneis this: he has con- 
tracted in England with an English woman, according 
to the forms prescribed by law, an English marriage, 
In doing so the obvious intention of both yarties to 
the contract was to confer upon the lady whom he took 
to wife the status and position ofa married woman. 
Such a position, the position of a wife, as known to the 
English Law, is the voluntary union of one man with 
one woman to the exclusion of all others.” 

With great respect to those learned 
Judges, itseems to me that there is no 
justification for the inference which they 
seek to draw. Once it be established that 
a°man and woman have entered into a 
valid marriage contract, that is, have con- 
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tracied to become husband and wife, 
for the Courts of the country in which they 
elect to make their home, and not for the 
Courts of the country in which they may 
chance to have been married, to determine 
the status which attaches to the marriage, 
and the rights which fiow therefrom. If the 
Courts of the domicile allow to the husband 
more than one wife, and ihe right to divorce 
any wife at his pleasure, and if ghe Courts 
of the country where the contract was made 
do not recognise as marriage any union but 
that of one man toone woman to the exclu- 
sion of all others, then the logical result 
must be that theeontract has conferred upon 
the parties the status of marriage in their 


it is” 


$ 


own country, but not in the country where | 


the marriage took place: not that the 
parties have acquired the status of marriage 
and the rights incidental thereto under the 
law ofthe latter country, to which as married 
Persons they have never been subject. To 
hold from the mere fact that a marriage 
has taken place in the country of the wife, 
and according to the forms required by the 
law of that country, that an inference arises 
that the parties intended that the marriage 
should be of the character recognised by the 
law of the wife’s country, irrespective of the 
domicile of the husband, seems to me to 
amount to a substitution of the lex loct 
contractus for the lex domicilli as the law 
which is to regulate the status and rights of 
the parties in such a case. 

It is, I think, a possible view that in the 
case of a marriage between a husband and 
wife to whose respective communities 
marriage does not denote the same thing, 
acase of ambiguity arises. The parties 
may intend marriage according tothe law 
applicable to the husband, or marriage 
according to the law applicable to the wife, 
or the husband may mean one thing and 
the wife another, so that there is no 


consensus ad idem. Any such ambiguity, © 


being latent, discoverable only when the 
religious views of the spouses on marriage 
are ascertained, extrinsic evidence as tothe 
true intention of the parties would be 
admissible. In the present case the peti- 
tioner has given evidence before me to the 


effect that she intended the marriage tobe . 


governed by the law applicable to her 
husband, which she understood to be 
Muhammadan Law, and under which she 
realised that the husband could divorce her 
at will, If, therefore, the question depends 
upon evidence as to the actual intention 


of the parties, I must hold that the inten- . 


tion was that the marriage should be 
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regulated by Muhammadan Law. But, 
“in my opinion, no ambiguity arises, and 
such evidence is really irrelevant. Inthe 
absence of any express contract, the inten- 
tion of the parties to a marriage must, 
in my view, be taken to be that their 
righis under the marriage contract are to 
be governed by the law of their domicile. 
“The parties inthis case being domiciled 
‘in British India I have to ascertain what 
is the lawgof British India applicable to 
the case. 

There is no matrimonial law in British 

India applicable to the inhabitants general- 
ly. The Courts apply different laws to the 
several religious communities. In the case of 
Hindus, marriage is regarded as a sacra- 
-ment, and there is no right of divorce, 
although amongst low caste Hindus, divorce, 
usually of a most informal character, is 
recognised by custom. In the case of 
Muhammadans (apart from any question 
between different sects, which does not 
arise in this case) marriage is a contract, 
and divorce is allowed at the will of the 
husband by talak. In the case of Chris- 
tians, and also in the case of Parsis, the 
right to divorce is regulated by Acts of the 
legislature. f 

So long as the petitioner remained a 
Christian, the position was, in my view, 
not free from doubt. A Muhammadan 
husband may claim that by the law ap- 
plicable to him he is entitled to divorce 
his wife by talak; the wife, being a 
Christian, may affirm that, though by 
marriage she acquired the domicile of her 
husband she did not acquire his religion, 
and that by the law of his domicile ap- 
plicable to Christians, she is not liable 
to be divorced by talak. It is, however, not 
necessary for me in this case to determine 
what the position was whilst the wife 
remained a Christian; because at the time 
when the talak was given she had embrac- 

. ed the Muhammadan faith. As soon as 
she took that step, the law applicable to 
~Christians ceased to be applicable to her, 
and she became subject to the law ap- 
plicable to Muhammadans, and that law 
entitled the husband to divorce her by 
r talak. Mr. O'Gorman has contended 
„strenuously that the right to divorce by 
talak arises only in the case of a marriage 
between two Muhammadans celebrated 
in Muhammadan form. He has cited no 
authority for the proposition, though it is 
fair to say that no authority to the con- 
trary has been cited. In my opinion the 


proposition is not maintainable. Marriage 
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in the view of Muhammadan Law is a pure 
contract, and no particular form is essential 
to the validity of a Muhammadan mar- 
riage. Certain formalities, such as the 
presence of witnesses, are imposed, but 
the absence of those formalities does not 
invalidate the marriage. In my opinion 
the spouses, being “at the date of the 
talak of the Muhammadan faith and dom- 
iciled in British India, this Court is bound 
to recognise that the husband had the right 
to divorce his wife by talak. 

That being so, I must answer the pre-- 
liminary issue by declaring that the first 
marriage of the wife had been legally dis- 
solved before the solemnization of the 
marriage to which the present suit 
relates. 

It has been suggested in the course of 
the argument that an unfortunate result 
of this decision will be that a marriage 
held by this Court to have been dissolved 
will be regarded as still existing by the 
English Courts. That may possibly be 
so. It is always deplorable when a conflict 
between different systems of law results. 
in two persons being regarded as husband 
and wife in one country, and as strangers 
in another. But so long as English Law 
refuses to the law ofthe domicile the right 
to determine what manner of union is to 
be regarded as falling within the institu- 
tion of marriage, such conflicts would seem 
to bo inevitable. 

N. Answer accordingly. 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No. 32 
of 1931 
and 
Award No, 2 of 1931 
April 11, 1932 
Besumont, O. J., AND Mirza, J. 
FULCHAND DHANRAJ— APPELLANT 
VETSUS 
CLARKE anD SMITH—RESPONDENTS 

Legal practitioner—Advocate (Original Side)— 
Rights of, if same as those of a Barrister —Non- 
litigious work—Special authority of Counsel, if 
extends to matters pending before private tribu- 
nals 

The rights of an Advocate Original Side) are the 
same as those ofa Barrister Counsel in conducting 
litigation has many powers, duties, privileges and 
obligations extending beyond the mere duty of 
acting as an Advocate. Amongst other things he 
has power to refer the matter in dispute to arbitra- 
tion, or to compromise it Those powers and 
obligations are derived from his retainer as Counsel 
and not from any contractual appointment as al, 
agent. On the other hand, in  non-litigioua work 
Oounsel has no such special authority. His 
authority in that class of work is merely that of an 
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agent, and depends on the particular terms of his 
employment. 

The special authority of Counsel in 
litigation is confined to litigation in 
course, and does not extend to matters pending 
‘before private tribunals. 


Rangnekar, J.—(April 17, 1934).— 
The first point to be determined is 
whether Mr. Athavale had authority 
without the consent of his client to 
consent to the extension of the time for 
making the award on December 15. The 
authorities show that in England a Counsel 
as such is entitled in the exercise of his 
discretion to compromise an action even 
without the express consent of his client. 
Ifan authority is needed, the case of 
Neale v. Gordon Lennox (1) may be referred 
to. So is a Solicitor. There is noclass of 
lawyers in England corresponding to what 
were until recently. known as Pleaders in 
this country. As to Pleaders in this 
‘country the position is well settled, and 
it is clear onthe authorities that a Plea- 
der cannot compromise an action without 


relation to 
the ordinary 


the express authority of his client. The 
reason for the distinction is that both 
Connsel and Solicitorshave an implied 


authority to compromise, the former by 
reason -of his retainer, and the latter by 
virtne of his position as agent in relation 
to his client. It is sometimes erroneously 
supposed that a Counsel is an agent for 
his client. In Colledge v. Horn (2) Best, O. 
J. said (p. 121%): 

“I cannot allow that the Counsel is the agent of 
the party", 

In Strauss v. Francis (3) Mr. Justice 
Blackburn observes as follows (p. 3817); — 
. “Mr. Kenealy has ventured to suggest that the 
retainer of Counsel in a cause simply implies the 
exercise of his power of argument and eloquence. 
But Oounsel have far higher attributes, namely, 
the exercise of judgment and discretion on emer- 
gencies arising in the conduct of a cause, and a 
‘client is guided in his selection of Counsel by his 
reputation for honour, skill and discretion. Few 
Counsel, I hope, would accept a brief on the 
unworthy terms that he is simply to be the 
mouthpiece of his client. Counsel, therefore, being 
ordinarily retained to conduct a cause without any 
limitation, the apparent authority with which he is 
‘clothed when he appears to conduct the cause is 
to do everything which, in the exercise of his 
‘discretion, he may think best for the interests 
of his client in the conduct of the cause: and if 
within the limits of this apparent authority he 
enters into an agreement with the opposite Counsel 
as to the cause,on every principle this agreement 
should be held binding ” 

(1) 190") AO 46°; TILIK B 939; 
51 WR 140 663 P.57;18T LR 791. 

(2) (1825) 3 Bing 1-9atp 121; 10 Moore 431; 3 L 
g (08) CP 184 28 R R 606, 

(3) (1°66) 1 Q B 379: 35 LJ Q B 133; 12 Jur. (N 8) 
486; 14 L T 326:14 W R 634, 

*Page of (1825) 3 Bing.—|#d | 

TPage of (1866) 1. Q B—[Ed.] 


87 L T 341; 
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It is useless to multiply the authorities, 
but reference may be made to the well 
known case of Mathews v. Munster (1) and 
to the judgments of Lord Esher, M. R. 
and Bowen, L. J. The latter observed 
(p. 144*):-— 

“Counsel is clothed by his retainer with complete 
authority over the suit, the mode of conducting it, 
and all that is incident to it, and thisis understood. 
by the opposite party " ck , n 

Coming to the Indian decisions I might 
refer to Nundo Lal Bose v. Nisterini Dassi, 
(5) and the observations of Maclean, ©. J. 
The learned Chief Justice said (p. 433t):— 
- “There cannot, I think, be any reasonable doubt 
at the present day that Counsel possesses a general 
authority, an apparent authority, which must be 
taken to continus until notice be given to the 
other side by the client that it has been deter- 
mined—to settle and compromise the suit in which, 
he is actually retained as Counsel, and in the 
exercise of his discretion to do thas which he 
considers best for the interest of his client in 


the conduct of the particular case in which he is 
so retained.” 


The result of the authorities, therefore, 
both in England and in India, is that a 
Counsel in the exercise of his calling and 
by virtue of his retainer has complete 
authority over the suit, the mode of con- 
ducting it, and all that is incident to it, 
including the authority to compromise a 
suit on behalf of his client even without 
the express consent of his client. It 
follows that Counsel can also refer mat- 
ters in dispute to arbitration. On this. 
point I needonly refer to the note at page 
15 of Mulla’s Civil Procedure, where the 
learned author observes:— : 

“The Law isthe same as regards reference to 


arbitration Counsel has implied power to consent 
to areference and so hasa Solicitor on the record.” 


If a Counsel can compromise a suit by 
virtue of his general authority over it and 
in the exercise of his discretion, it is 
difficult to see why he cannot refer a suit to 
arbitration. 

The next question is whether a Counsel 
has authority in the course of the arbitra- 
tion proceedings to consent to extension 
of time for making the award. It follows from 
the authorities to which I have referred that’ 
a Counsel has complete authority to do 
everything incident to the conduct of the 
suit in the exercise of his discretion. If 
so, itis obvious that a Counsel has and 
must have the authority to consent to an- 
enlargement of the time for making the 
award even without the previous consent 
of his client. 

(4) (1887) 20 QBD 141;57L JQ B 49;36WR 


178, 52 J P 260; 57 L T 922. 
(5) 27 O 428: 4 C W N 189, 


*Page of (188/) 20 Q. 5. D —[Ed.] 


{Page of (1930) 27 0.—[Fd.] s 


- instructed by 


r 
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- Dealing with the position of Solicitors 
on this point Russell observes as follows: 
(See Russell on Arbitration and Award, 
pp. 30-31). 

“It would seem that a Solicitor 
authority to bind his client by a submission to 
arbitration, for, by analogy, he has no implied 
authority to commence an action or suit, or to 

-compromise a claim before an action has begun. 
. But when once a dispute has been referred, it 
would seem that the Attorney would have implied 
authority to,bring: his client in matters relating to 
the conduct ®of the proceedings, as for instance, 
by consenting to an enlargement of time for the 
making of an award ” 


In R. v. Hill (6) the time for making the 
award in reference passed without an 
award being made. After that the Soli- 
citors for the defendants wrote requiring 

“the arbitrator to consider matters not 
before him during the reference, which 
he refused to do. It was heid that the 
letter was equivalent to a consent to extend 
the time binding the defendants. Of 
course, the general authority of Counsel 
or Solicitors may be limited by express 
instructions by the client. 


The question then is, what is the posi- 
tion of an Advocate of this Court ? Until 
the Indian Bar Councils Act, 1926, came 
into operation,’ we had in Bombay three 
classes of professional gentlemen  viz., 
High Court Vakils, Solicitors and Advocates. 

. The latter were entitled to practise and 
even now can practise on the Original 
Side of the High Court. They are now 
called ‘ Advocates (O.S.)” as distinct from 
“Advocates”, which class now comprises 
what used to be called ‘High Court 
Vakils” before the Act, in Bombay. The 
only rule we have on the subject is r. 39 
of Chapter II of the Rules of the High 
Court of Bombay, 1930, according to which 
an Advocate (O.S.) may appear and plead 
“for suitors on any side of this Court and 
in the Insolvency Court, but not (except 
for an insolvent in? the Insolvency Court or 
for a prisoner in the Criminal Court) unless 
an Attorney or (at the 
Appellate Side of the Court, by an Advocate. 
As far as my experience goes Advocates and 
even Barristers could and did appear without 
being instructed either by an Attorney or 
by a Pleader or an Advacate in all Oourts 
subordinate to the High Court both in 
Bombay and outside; and this practice 
has been in existence ever since the estab- 
lishment of the High Court in this 
Presidency. As far as I know, it has 
never been suggested that the status of an 
Advocate (O. S.) in this Court differs 
(6; (1819) 7 Price 636. | Rs a 


has no implied 
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from that of a Barrister in England. The 
rights, privileges and obligations of an 
Advocate (O. S) have, since the establish- 
ment of the High Court,’ been recognised 
to be similar to those of Barristers in. 
England, and I would deprecate any sug- 
gestion to the contrary. I have no hesi- 
tation in saying that Advocates (O. 8 ) as. 
distinct from Barristers have in no way 
departed from or failed to observe the 
traditions and responsibilities of the bar 
in England, and I would be sorry to find that. 
this is not the case. 

This being the position, therefore, of an 
Advocate (O. S), his authority remains. 
and must be the same as that of a 
Counsel in England. That authority is 
based not on a contract, but upon the 
position and status of Advocates and 
Counsel from the mere fact of their being 
members of the high profession to which 
they belong. It is not suggested that 
Mr. Athavale’s authority as an Advocate 
(O. S.) was limited by any express in- 
structions by his client on this point. I, 
therefore, hold that Mr. Athavale had full 
authority to consent to the extension of 
time for making the award, and the objec-- 
tion fails. ` : 

[The case came before Beaumont, C. J., 
and Mirza, J. on appeal.] 

Mr. B. J. Desai with him Mr. M. L. Manek-. 
sha, for the Appellant. 

Mr. M. C. Setalvad, for the Respondent. 

Beaumont, C. J.—This is an appeal 
against a decision of Mr. Justice Rangne-- 
kar dismissing a petition to set aside am 
award. The facts are stated in the 
judgment of the learned Judge, and I 
need not repeat them. The agreement 
for reference to arbitration, which 1s Ex. F 
purports to be made between Clarke and 
Smith, described as a firm of European. 
merchants, and Dhanraj Fulchand who is. 
the present appellant. It recites in effect. 
that there was a dispute between the- 
parties as to whether the appellant was. 
liable in respect of certain business done: 
by Clarke and Smith for a man named 
Ganeshdas Rampal, the allegation of 
Clarke and Smith being that the appel-- 
lant was really the principal and liable 
for the losses incurred in that business ;. 
then there is a recital that the loss in- 
curred was over Rs. 33,040; then ihere is. 
a recital that the appellant disputes his. 
liability in respect of all or any of the 
consignments of wool which were the si?b-- 
ject-matler of the transactions, and then 
there is referred to arbitration all matters. 


1238 


in difference between the parties touch- 
ing all the dealings and transactions in 
wool of Clarke and Smith and all the 
accounts relating to the dealings between 
Clarke and Smith and Ganeshdas Rampal. 
The arbitrator was to make his award 
within three months from the date on 
which the matter was referred to him 
with liberty to him to extend the period 
for another three months. The agreement 
of reference was dated March 7, 1930, 
and it was signed by the appellant and 
by John D, Essaye on behalf of Clarke 
and Smith. The arbitration was proceed- 
ed with, and from time to time the period 
for making the award was extended 
down to December 15, 1930, and as to 
those extensions there is no question. On 
December 13, 1930, a further extension 
was purported to be agreed to, to Janu- 
ary 15, 1931. The agreement for that ex- 
tension was signed by Mr. Athavale, who 
is an Advocate, Original Side, and was 
acting for the appellant. l i 
The first point taken against the award 
is that the agreement to refer is invalid. 
The contention is that it is not proved 
that Mr. Essaye had any authority from 
Clarke and Smith to sign the reference, 
and, secondly, it is said that if he had 
any authority, it was an authority given 
by Mr. Smith only, and that it “is not 
shown that Mr. Smith was the only part- 
ner in the firm of Clarke and Smith, 
and the general rule is that one partner 
has no implied authority to refer matters 
in dispute to arbitration so as to bind a 
co-partner. The contention of the appel- 
Tant is obviously a somewhat strange one. 
He does- not dispute that the reference 
is binding upon him, but he says that 
the reference does not bind his opponents, 
who are not challenging the reference and 
are endeavouring to enforce the award. I 
agree with the decision of the learned 
Judge on that point, but I think there 
js an additional and short ground on 
which it may be disposed of, aad that 
is this: The agreement of reference on 
the face of it purports to be signed by 
John D. Essaye on behalf of Clarke and 
Smith, and unless it is challenged, the 
agreement must stand. The person who 
challenges the agreement is the appellant, 
and it seems to me that if he wants to 
attack the agreement he must prove that 
iteis not binding on Clarke and Smith, 
and he produces no evidence on the sub- 
ject at all. In the absence of any evi- 
dence I see no reason why I should hold 
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that the reference was not validly made” 
on behalf of Clarke and Smith who are 
affirming it. f 

The second point taken by the appel- 
lant is that the extension of time granted 
on December 13, 1930, to January 15, 
1931, was not authorised, his contention 
being that Mr. Athavale had no power 
as his Advocate to agree to an extension ^ 
of time which in substance „prevented 
the arbitration proceedings being abortive 
and in effect amounted to a further re 
ference. On that point the learned Judge 
discusses the rights of an Advocate, O.S., 
to compromise a suit and he expresses 
the view, with which I entirely agree, that 
the rights of an Advocate (O. S.) are the 
same as those of a Barrister. It has been 
determined in many cases that Counsel 
in conducting litigation has many powers, 
duties, privilege: and obligations extend- 
ing . beyond the mere duty of acting as 
an Advocate. Amongst other things he 
has power to refer the matter in dispute 
to arbitration, or to compromise it. Those 
powers and obligations are derived from 
his retainer as Counsel and not from any 
contractual appointment as an agent. On 
the other hand in non-litigious work it 
is clear that Counsel has no such special 
authority. His authority in that class of 
work is merely that of an agent, and . 
depends on the particular terms of his 
employment. It seems to have been as- 
sumed in the Court below, and the point 
was apparently not argued, that the special 
powers of Counsel in litigious matters 
extend to what I may call quasi-litigation, 
that is to say, to disputes before private 
tribunals such as an arbitrator. It is not, I 
think, necessary for the purposes: of this 
case todecide the point, but asthe matter 
was assumed inthe Court below, I desire 
to say that my present opinion is, in the 
absence of any authority upon the point, 
that the special authority of Oounsel in 
relation to litigation is confined to litigation 
inthe ordinary course, and does not extend 
to matters pending before private tribunals. 
Assuming that to be so, and assuming that 
Mr. Athavalein this case had no authority 
beyond that of an ordinary agent, I am 
disposed to think that even that authority 
justitied him in agreeing to an extension of 
time for making the award, and thus saving 
his client from having the whole expenses 
and time expended on the arbitration 
wasted. But apart from that point itis, I 
think, perfectly plain in this case that the 
appellant is estopped from disputing that 
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the time was properly extended. He knew 
_ that the time had been extended to Decem- 
“ber 15, and his contention is that he did not 
know that the time was extended beyond 
that date, and gave no authority for such 
extension. He received, however, letters 
from Mr. Athavale dated December 17 and 
20, referring to the arbitration as still 
proceeding, andon December 20 he receiv- 
Z ed.a wire from Mr. Athavale saying that the 
“arbitrator wanted the appellant and his 
munim on Monday, the 22nd. Subsequent- 
ly, on January 5, 1931, the appellant him- 
self wired to the arbitrator saying that his 
munim was starting the next day, and the 
munim did in fact appear before the 
arbitrator in January. It is, therefore, in 
my opinion, perfectly plain that the 
appellant knew that the arbitration was 
goiug on after December15 and was rais- 
ing no objection to the time having been 
extended. I think, therefore, that there is 
nothing in the second point taken. (The 
rest of the judgment is not material to this 
report.) 
In the result I think the appeal must be 
dismissed with costs. 
- Mirza, J.—I agree. . 
N. - Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Reference No. 606 of 1933 
October 26, 1933. 

BENNET, J 
HEMPEROR—Appuicant 

versus ` 
CHATYAN—Opposits Party. 
Criminal Procedure Code (Act V of 1828), ss. 195, 
476 —Suit on pro-note before panchayat®Court—Report 
of Panchayat to Collector—Report leaving the matter 
to Collector—Paper sent to Magistrate for inquiry— 
Magistrate if competent to take cognizance of case— 
U. P. Village Panchayats Act (VI of 1920), ss. 49, 74— 
Scope of}—kevision— Panchayat Court, if subordinate 
to Court of District Judge, 3 
In respect of a suit before the Village Panchayat 
Court on a promissory note the panchayat were of 
opinion that the date in the promissory note on 
- which the plaintiff relied had been altered in order 
to bring the suit within limitation, and they. made a 
zreport to the Collector. The report was addressed 
to the Collector and set out the facts and left the 
matter to the Collector to pass orders as to whether 
a complaint should be made and whether the plaintiff 
should be prosecuted. The Collector sent the papers 
- tothe Magistrate for inquiry under s. 476, Oriminal 
Procedure Oode, and the Magistrate made a com- 
«plaint after inquiry : 

Held, thatthe Magistrate was not competent. to 
make the complaint as no offence was committed 
in his Court or in any Court Subordinate to him and 
hence the complaint could not be taken cognizance 
of. 

The provisions of ss 49 and 74, U. P. Village 
Panchayats Act, are provisions for revision and not 
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provisions for appeal As no appeal lies from the 
decree or order of a Village Panchayat, the Court 
to which it is subordinate within the meaning 
of s.195(3)is the principal Court having ordinary 
original civil jurisdiction within the local limits of 
whose jurisdiction such civil Court is situate, that 
is, the Court of the District Judge. [p, 1248, col 2.) 

The Assistant Government Advocate 
for the Crown. 

Mr. Damodar Das, 
Party. 


Order. —This is a Reference by the Ad- 
ditional Sessions Judge at Banda at Hamir- 
pur recommending that a commitment 
made bya Magistrate to his Court should 
be quashed. The ground alleged is that no 
proper complaint was made under s. 476, 
Criminal Procedure Code. The facts are 
that ‘there was a suit for recovery of 
Rs. 13 before a panchayat constituted under 
the U. P. Village Panchayat Act, VI 
of 1920 The panchayat were of opinion 
that the date in the promissory note on 
which the plaintiff relied had been altered 
in order to bring the suit within limita- 
tion, and they made a report to the Col- 
lector. Itis claimed by the learned As- 
sistant Government Advocate that this 
report would - constitute the complaint 
476, Criminal Procedure 
Oode. Under that section the Court making 
a complaint “shall forward the same to. 
a Magistrate of the first class having juris- 
diction.”. Now the report of the panchayat 
was not addressed to a Magistrate but to 
the Collector. It is true that the Col- 
lector is also District Magistrate, but the 
Collector as Collector has certain authority 
over panchayat under s. 71, U. P. 
Village Panchayats Act. Under that 
section he may quash any proceedings of 
a panchayat at any stage or cancel any 
order or decree passed by a panchayat. 
Under s. 51 ofthe Actif any panchayat is 
of opinion that any suit or case before 
it is of such a nature or of such in- 
tricacy or importance that it ought to be 
tried by a regular Court, it shall stay 
proceedings and report the matter to the 
Collector for orders. The present refer- 
ence does not come directly under either 
of these sections but appare.tly the 
panchayat: considered that this was a 
matter in which the Collector should pass 
orders as Oollector. It is further a fact 
that the report of the panchayat does not 
definitely amount to a complaint under 
Code. The 
report sets.out the facts and leaves the 
matter to the Collector to .pass orders? 
as to whether a complaint should be made 
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and whether the plaintiff should be pro- 
secuted: i 

“aur muddai ko jis ne yeh jalsazi ki hai kisi adalat 
majaz me tadaruk farmaye jane ka hukum sadir 
farmaya jave.” 

The learned Assistant Government Ad- 
vocate argues that this sentence meant 
that the District Magistrate was to pass 
orders for the trial of the case by some 
Magistiate having jurisdiction. But I do 
not think that this is what was intended. 
The panchayat apparently intended that 
the Collector should pass the necessaly 
order under s. 476, Oriminal Procedure 
Code which would constitute a complaint 
under that section. That was the sense 
in which the Collector interpreted the 
reference as his order of February 6, 1933, 
stated: 

“The panchayat should be informed that the suit 
should be struck off, papers should be sent to 
Sub Divisioual Magistrate that inquiry should be 
made under s 476, Criminal Procedure : ode of 
the offence. as noted in the report of the Sar 
Panch.” ` 

The Collector therefore considered that 
the matter was only at the stage of the en- 
quiry under s. 476, Oriminal Procedure Code, 
and that the complaint had not yet been 


< made. Accordingly an enquiry. was made and 


“~~. ‘the Sub-Divisionai Magistrate made a com- 


ani, 
‘trate begins his order by saying: 


‘plaint on March 31, 1933. This is a formal 
“complaint under s. 476, Criminal Procedure 
Code for the offences of ss. 467 and 
Indian Penal Code. The Magis- 


“This case wag made over to me by the oraer of 
the District Magistrate to make an inquiry against 
Chaiyan under s. 476, Criminal Procedure 
Code.” 


On this the Magistrate passed the order: 


“Qhaiyan will be prosecuted and case- 


for enquiry to Mr. Qidwai, First Class 
Magistrate.” Now it is clear that Mr. 
Radhakant who made the complaint had no 
guthority whatever to make it either 
under s. 476, Criminal Procedure Code or 
s. 476-A, Criminal Procedure Code. Under 
s. 476, Criminal Procedure Code the com- 
plaint is to be made by a Court in regard 
to any offence “which appears to have 
been committed-in or in “relation to a 
proceeding in that Court.” The Magistrate 
did not have the civil suit before him 
in any way and therefore he could not 
act under that section. Section 476-A 
Criminal Procedure Code allows a com- 
plaint to be made “ bythe Court to which 
such former Court is subordinate within 
the meaning of s. 195, :ub-s. (3).” The 
“panchayat is not in aby way sub- 
ordinate to the Sub-Divisional Magis- 
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trate. The criterion laid down by s. 195 
(3) 18: 3 
“For the purposes of this section, a Gourt shall 
be deemed to be subordinate to the Court to which 


` appeals ordinarily lie from the appealable decrees or 


sentences of such former Court, or in the case of a 
civil Court from whuse decrees no appeal ordinari- 
ly lies, to the principal ‘ourt having ordinary 
original civil jurisdiction within the local 
limits of whose jurisdiction such civil Court is 
situate.” 

Now the U.P. Village Panchayat Act, © 
lays down in s. 93: 

“There shall be no appeal from any decree or 
order passed by a panchayat in any suit under 
this Act, and except as provided in ss. 19 and 74, no 
Court or authority shall have power to revise any 
such decree or order.” -- ay 

The provisions in ss. 49 and 74 are 
provi-ions for revision and not provisions ^ 
for appeal. As no appeal lies from ‘the 
decree or order of a village pan-hayat ~ 
therefore the Cuurt to which it is subordinate 
within the meaning of s. 195 (3) is the 
principal Court having ordinary original 
civil jurisdiction within the local limits 
of whose jurisdiction such Civil Court is 
stituate, thitis the Court of the District 
Judge.: A similar case was decided by a 
learned Judge of this Court in Sundar Lal 
v. Emperor (1). In that case the Subor- 
dinate Court was the Village Munsif under 
the Village Courts Act, and under that Act no 
appeal lay from his decree. It was held there 
that the District Judge was competent to 
grant sanction under 8. 195 (1) (b) as the 
Code then stood. It is “Glear also that- 
the District Magistrate did not have power 
to act under s. 476-A, Criminal Procedure 
Code because appeals do not lie from the 
panchayat to the District Magistrate, nor 
do any lie to the ‘‘ollector There is also 
the defect that the complaint in this case 
does not purport to be made by the Dis- 
trict’ Magistrate or by the Collector but 
by the Sub-Divisional Magistrate who had 
nothing whatever to do with the panchayat. 
Under these circumstances I consider that 
there was no proper complaint in this 
case. Section 195 lays down thatno Court - 
shall take cognizance of certain offences. 
except on the complaint in writing of the > 
Court or some other Court to which such 
Court is subordinate. Therefore the pre- 
sent proceedings must be set aside and I 
accept the reference and quash thecon:- 
mitment. It will of course be open to the_- 
panchayat to make a proper complaint if 
so advised, or tothe District Judge to 
do so if the panchayat dues not make a. 
complaint. 

N. Reference accepted. 

(-) 3 Ind. Oas. 966; 10 Or. L J 437; GALS 796. 
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Abadi. Sze Co-SHARERS 976 (b) 
————Agricultural village, meaning of—Proof of 
the village ceasing to be an agricultural village 
How to be adduced, 
Where it was alleged that some of the inhabi- 
“tants of. a village were weavers, engaged in 
cottage industry and not working in fattories, the 
-Zesidehce of such persons would not alter’ the 
*mature- of the village because weaving cloth in 
such a way is for the purchase by the. agricul- 
turists who reside in the village and therefore the 
‘industry is merely subsidiary to agriculture. It is 
not enough to show that there is a bare majority 
of persons who are not actively pursuing agri- 
culture in the village. lt must be shown that 
there are so many people in the village engaged 
-íw pursuing industries, -unconnected with agri- 
culture and not subsidiary to agriculture, that the 
nature of the village has been changed and agri- 
culture has no longer remained the principal 
sourcé“of livelihood in the village; that some 
other industry unconnected with agriculture has 
- supplanted agriculture and changed the - nature of 
~the livelihood ofthe population. AZIMULLAN », 
RANI PHOOL KHUNWARI All, 385 


~ Tenant, status of—Occupation at thirty 
‘years’ settlement—Burden of proof on tenant, 
The whole of the abadi site belongs, to the land- 
lord, and prima facie every tenant dwelling thereon 
-is a licensee whose occupation is protected by the 
terms of the wajib ul-arz. Consequently the burden 


of proving thatthe site was occupied at the thirty 
years’ settlement ison the tenant or his successor- 
Nag. 452 
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Administration—Fund set apart Sor inactive creditor 
. — Whether can be utilised for the benefit of active 
creditors— Power of the Court am protecting the 


ut who have not 


“a” furnished proof of their debt, and of whom creaitors 


-- tw hasno knowledge—Duty of executor - 


e FandG (of whom the Uourt has no 


3 : : regardi 
the claims of which he is aware. se g, 


Funds set aside for inactive creditors m - 

- plied for the benefit of active creditors. aed jih SE 
lf the Court decides that A, B and C are creditors 
for the amounts of X, Y and Z, that is to say it “finds” 
or “allows” or “discovers” them as creditors, then A 
Band C are entitled to proportionate shares in the 
fund and in any subsequent addition to that fund. 
: .A,B and C or their representatives on proving title 
| are entitled to receive such share. In deciding who 
are the creditors, the Court is perfectly entitled to 
-disregard D and E, who have not come in answer to 
the advertisement, D and l neednot be regarded as 
creditors, and the Court may divide the fund among 
those who prove. Thisis so even if the Court may 
beaware of a possible claim by D and Ji. Such 
division will not prejudice the right of D and L or of 


knowledge at 
bution against 
bject to certain 
received their 


, all) to come in and claim before distri 


» m d a 
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shares: The Courton the other hand (being aware 
of possible or likely claim) may not disregard D and E. 
lt may protect them by setting aside the proportion- 
ate shares of D and E fending a finding, that is, 
may set them aside not absolutely but contingently 
upon a finding. Failing proof within the time set 
by the Court, the shares so set aside will revert to the 
General Fund. In other words, the Court may give’: 
D and E interlocutory protection. me 
In the administration of estates, it is the 
duty of the executor or to whomever the con- 
duct of the proceedings is entrusted in fur- 
nishing the materials for the report to state to 
the Court not merely the claims of the creditors 
who come forward, but any other claims of which 
he is aware. Therefore it will be a question to be 
decided in each case whezher there has been a finding’ 
or whether there has been merely interlocutory pro- 
tection. A. B. MILLER v. F, G. Fereuson Cal, 1162 
——- Suit against estate pending — Transfer to~ 
Administration Judge, propriety of— Limitations. 
When an administration decree is made it is in the 
power of the Court to transfer to itself any suit that 
may be outstanding against the deceased's estate. In 
most cases it is better to have allthe questions 
affecting the estate decided in one suit than to have 
them decided in a number of suits, but when such 
procedure would work obvious injustice and fail 
altogether to produce eccnomy in the administration, 
it should not be followed. BANARASIDAS v. ANRIGA 
DEBI Cal, 671 
Admission by Pleader not recorded or acted upon— 
Whether binding on party. i 
Where it isnot clear thatan admission by the 
Pleader was recorded anc. acted on as an admission, 


the party is not bound by it, Basu Lat» Noor 
MonaMMaD All, 313 
_Adverse possession. = 
Seg O1vit Prooenure Cope, 1908, O. XLI, rr. 23 
and 25 1172 

SEE CO-OWNERS : 111 

. SEE OO-SHARERS 455 
_ Sze Limirarton Act, 1998, s. 10 317 


Execution of decree against defendant in 
prior suit—Claim of title by adverse possession— 

Former decree, if operates as breach of continuity 

of adverse possession a 

Where in a suit against the defendant. in respect 
of a land was cecreed and the decree executed, and 
in a subsequent suit the defendant claimed title by 
adverse possession; 

Held, that the mere fact that the former decrée 
was executed against him, even though he im- 
mediately reverted io his former position, would’ 
operate as a breach of the continuity of his adverse 
possession, and, therefore, he could not subsequently, 
claim any title against the plaintiff purely owing to 
adverse possession. K. SwAMINATHEN PADIAOHI v, 
Moona CHINA ANDI AMBALAN Rang. 916 
- Failure by defendant to prove assertion of 

hostile title — Acknowledgment by plaintiff of. 

defendant's title—Whether debars him from 
' showing that his admission was wrong. ni 

Where the defendant has not established that prior 
to 12 years of the filing of the suit he or his predeces- 
sor in title at any time asserted a hostile title to the 
true owners in respect of the house in dispute, the 
plaintift’s acknowledgment of the title within 12 years 
of the filing cf the suit does not debar him 
from proving that that admission of his was wrong, 
KanHAYALAL PYARELAL v. BHAIYALAL KISHORELAL ` 


Nag. 103% 








wv 


Vol. 149] 


“Adverse possession—concld. 


e 
~ 





Mere non-payment of rent, 4f can create 
rent-free title—Long posaession—Legal 
lost grant, inference of. 

Although mere non-payment -of rent will not 
create rent-free title, long possession may be 
used to support an inference of legal origin or 
lost grant. Kısmava Prasan SINGH v BRABMDHY Rar 
Pat.1177 
“Agra Tenancy Act (Ilof1901),ss 4 (5), 154— 

Transfer of Property Act (IV of 1882), s. 10— 


Sale of zamindar's property —Vendor relinquishing ` 


-Bir plots in” favour of vendee who gave the plots in 
perpetuity to vendors —Rent-free grant--Grant, if 
amounts only to grant of usufruct. 

Plaintiff's father K on December 12, 1914, 
bought some zemindari property from R, father of 


. defendant No. 5, and from defendant No. 5 The 
vendors gave a deed of relinquishment of sir plots 
in favour of the vendee, On the same date the 


vendee executed a document granting certain rights 


_ of the usufruct alone. 


in certain plots of the sir land to the vendors. The 
document showed that some of the sir plots were 
given perpetually to the vendors and they and their 
heirs were to remain in possession without paying 
yent and ‘wereto cultivate these plots and enjoy the 
profits, 
plots to any oneexcept the vendee, and if they 
transferred to the vendee, the price would be Rs. 500 
and they were specifically forbidden to mortgage or 
sell to anyone else: 8 

Held, that in accordance with the Agra Tenancy 
Act then in force, U. P. Act lD of 1901, this 
document created the right of rent free grantees in 
the vendors, that is, they were entitled to hold 
“without payment of rent. Section 10 of the Transfer 
of Property Act would not apply. The fact that the 
„grant specifies that rent is not to be paid indicates 
that the proprietary title in the plots does remain 
“with the grantor The grant amounted toa grant 
Har DAYAL SINGH v. LAL 


” Navratan SINGH All. 669 


~ „as, 20 (1)—Mortyage of occupancy holding 


‘ while the Ast isin force, whether void. 

The transfer by mortgage by a tenant of his occu- 
pancy holding when the Agra Tenancy Act 11 of 
190! was in force, is void; but a mortgage prior to the 


g ‘Act is not void Uonsequently itis only she transferee 


- after the passing of the Act. 


wo 


of the mortgagee rights before the Act who has a 
right to pay off the decree of the decree-holder 
attaching the mortgagee rights and not the transferee 
Gorr Nata ~v. Govinp 
f All, 646 
s. 165=—Question whether land is sir— 

Whether peculiarly within jurisdiction of Revenue 

Court—Finding of Revenue Court that certain land 

is sir—Wahether can be challenged in civil suit— 

U. P. Land Revenue Act (III of 19014), 5 44. 

-A question asto whether a land is sir, isa matter 
peculiarly within the jurisdiction of the Revenue 
Court, according to s. 44, U. P. Land Revenue, 
Act. 

Where there is a finding of the Revenue Court thata 
land is sir ofthe defendant and not his ex-proprie- 
tary tenancy, and the defendant has not pleaded in 
the civil suit that he held the land as ex-proprietary 
tenancy, a finding of the Civil Court that the plaint- 
iff had failed to prove that it was sir of the defend- 
antis nota finding justified inlaw. Maura BAKHSH 
v. DEBI PRASAD É All. 826 
Agra Tenancy Act (III of 19261, 55. 3 (14), 248 

Cl. (3), 249 —Civil Procedure Code (Act V of 

1908), a 47—Order under s. 47 by Revenue Court— 


MISSIR 
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Agra Tenancy Act—1926 —soneld. fe 
Whether decree—Second appeal against, the order— 
“Competency of. g a Ta ae 
An order passed under s 47, Civil Procedure Code is 
“not a decree within the meaning of the Agra Tenancy 
Act but is only an order which has been made appeal- 
able by s 248, cl.(3), Agra Tenancy Act, and only | 
one appeal lies against such an order, because it 18 
definitely mentioned in s. 249 of the Act that no 
appeal shall lie from an , order passed in appeal. 
NAND KISHORE v MAKEAN LAL All. 532 


——ss, 10, 21, 23 (1)—Holder under perpetual 7 
lease—Interest of the person—Whether can be sold 
in execution of a decree. : e 
Of the seven classes of tenants enumerated in 8. 10 of 

the Agra Tenancy Act only two permanent tenure- 

holders and fixed rate tenants hold interests which 
are transferable in execution of a decree of a Civil or - 
2evenue Court The interest of a person holding 
neither of these cannot, therefore, be transferred by 
sale in execution of a decree without violating the. 
provisions of s. 23(L) read with s. 71 ofthe Agra 

Tenancy Act. The power of transfer conferred on 

him by his landlord is opposed ey and hence 

i ive. BALKARAN V. AJODHYA JKALWAR 

A All. 507 

ss. 27, 34 (2), 28—Void sub-lease—Sub- 
lessee, whether can be ejected by landlord -Crops 
raised by sub-lessee under void sub-lease—Whether ` ` 
can be attached by creditors. 

A lease executed by the occupancy tenants con- 
travening the provisions of 8. 27 ofthe Agra Ten- 
ancy Act is void But if the sub-lease is not 
in consideration of a debt or other obliga- 
tion the lease would be voidable at the option of 
the landlord. This isthe conjoint effect of ss, 28 
and 34 (2) of the Agra Tenancy Act. A lease 
which offends against the provisions of s. 27 and is 
therefore void may so far be given effect to by the 
parties to it that the sub-lessee may remain in- 
occupation and cultivate the lands sub-let to him. 
lt is only when the landlord institutes @ suit for 
ejectment that the gub-lessee will be deprived of 
possession which he obtained under the sub-lease. 
A possible view is that the transaction being void 
it ig open to the lessor himself tosue the sub-lessee 
(under a void sub-lease) to recover possession. 
Such a suit may or may not be successful uncondi- 
tionally. In any case, no third person can take any 
proceedings against the sub-lessee if possession has 
been delivered to him. nyt 

The crops raised bya sub-lessee on the land trans- - 
ferred to them under avoid sub-lease cannot be 
considered to be the property of the occupancy ten- 
ant aod the creditors of an occupancy tenant cannot 
attach the crops sown by his sub-lessee under a void 
sub-lease. GANGA Ram SINGH V. OnaitRam All. 644 

> — s, 35- Ejectment of tenant—Revenue Court 

—Formal dispossession of plaintiff by Civil Court 

—Suit for recovery of possession—Maintainability 

of. : 

The ejectment of a tenant within the meaning of 
s. 35 must be by a Revenue Court, or the District 
Judge hearing a revenue appeal, who alone would 
be competent to eject a tenant as such. In such 
circumstances the ejectment would necessarily be 
in accordance with the provisions of the Agra 
Tenancy Act. Consequently, where the plaintif is ' 
formally dispossessed in execution, of a decree for 
redemption by the Oivil Court, he is dispossessed in 
his capacity as a mortgages and not asa tenant, apd 
s. 35 will not apply to such 4 case. 


- Gourt has -merely recognized the existence of the 








When the Oivil -. 
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mortgage, allowed redemption and restored posses- 
sion to the mortgagor and has rot considered any 
question of tenancy rights ortne ejectment of a 
enant, 6.35 does not bar tho plaintiff's suit for 
técovéry of possession unders, 99) Bars Nava PATHAK 
2. GAYA DIN SINGIT All; 54 
———- 8, 48—Scope öf— Collection of rightful 
amount of rent by two persons— Absence of wrongful 
éxaction from tenant— 9. 48, if applies, 

Where there is no wrongful exacticn from 
tenant but by mistake or owing to some 
the rightful amount of rent was 
different persons: 

feild, that there was no question of penal com- 
pensation and e, 48, Agra Tenancy Act, did not apply 
to the case. ARDUL JALIL Kuan v, GULAB SINGH 

f All, 1066 (b) 
ss. 84 (1) (a), 85, 196—Grove holdcr— 

Whether can build a groveland—Custom. 

The defendants Nos. Land 2 held the land in suit 
with trees thereon as grove-holders but in con- 
travention of the purpose for which tke land was let 
out to them, they allowed defendant No. 3 to 
erect a building on the land: 

Held, that ifthe defendants No. 1 and 2 be grove- 


the 
confusion 
collected by two 


~ Holders then they would be occupancy tenants whose 


lease would expire when the land ceased to be a grove 
land. The original holding was under a title which 
permitted a groye-holder to plant trees only; the 
original grant did not carry with it a right to errect 
a building. If tbat had been the case, the lease would 
have been a building lease and nota lease to plant a 
grove, That being £o, the erection of a building is 
clearly an act detrimental to the purpose for which 
the land has been let within the meaning of s 4, 
sub-s. (1) cl. fa) of the Agra Tenancy Act. ‘The 
result is that the defendants have laid themselves 
open to be ejected either from the entire grove 
or at least from a part-of it unless the Court 
chooses to grant compensation and impose conditions 
in accordance with s 85 of the Agra Tenancy Act. There 
cannot be apy custom which would allow defendants 
to build in the grove-land for it will be inconsistent 
with the nature of the tenure of a grove-holder. 
MAN SINGH v. JAGAT NARAIN All, 484 


———— $. 99—Commissioner's final decision on 
question of tenancy—Res judicata—Right of suit 
under s. 99, = 


When a question of right to a tenancy has been 
finaily determined by the Commissioner, it operates 
as res judicata as the Revenue Court alone is com- 
petent to decide the question of tenancy. 

Section 99, applies both to a case where a tenant has 
been ejected from a holding and also toa case where 
heis prevented from obtaining possession of his 
holding. Under that section he is entitled to sue the 
person who ejected him or kept him out of posses- 
sion. Bars Natu PATHAK v.GaraDinSixon All. 54 
—— $8. 132,137, 138, 139—Procedure given, 

if exhaustive—Suit for money equivalent of rent 

payable in kind—Maintainability of, within three 
years, 

Where rent is payable in kind by division of 
the produce and the rent is in arrears, a suit for 
the money equivalent of such rent lies and can be 
brought within three years,lf the procedure laid down 
in ss. 137 to 139, Agra Tenancy Act, were followed, and 
that remedy is optional and not obligatory, there would 
be no further necessity for the institution of a suit 
for recovery of rent, because the zamindar will 
uétimately get an order for the payment of the 
rent and costs, and such an order wonld have the 
efloct of a decree -for/“arrents of rent. All . that 

ae 
a2 
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then would be necessary for the zamindar would 
be to execute such a decree. 

Tke word ‘may’ in 3. 138, Agia Tenancy Act 
cannot be read as if the word were ‘shall’, The 
procedure laid down in ss. 337 to 139 is not exhaustive 
and is not the only possible remedy open to a 
zamindar for such cases: BISHESIAR Nati Vv. ABDUL 


K AL. 961 
—— sS. 196, Ste Agra TENANGY Act, 1926, s. 
€4 (1) (6) 484 


-—-— Chap. Xil—Tenure of grove-holder—Natuie 
of—Purchase of share in patti—Natu@e of grove, 
if changed—Merger, if takes place. 

‘Ihe tenure ofa grove-holder inthe United Pro- 
vinces is such that he has a right to hold theland 
as grove as longas the trees are standing on it, 
The purchase of a shale in the patti will not change 
the nature of the grove froma tenant's grove to a 
co-sharer’s grove. Under the present law as embo- 
died in Chap. KlI of the Agra Tenancy Act of 1926, 
there is no provision for any such merger, lt is 
a reasonable deduction, therefore, that such a merger 
has never been a part of the Tenancy Law of this 
Province. JAMUNA DUBE v. MATHURA Rat 

All, 718 (a) 

— S. 225 (2). Sez U, P. LAND Revenve Act, 
1901, es 184,143 901 

ss. 242 (3), 99—Jurisdiction, determination 
of—Allegations in plaint—Investigation 1f plea is 

Jrivolous— Whether necessary. 

Inorder to see wbether s. 242 (3), Agra Tenancy 
Act applies, it is not necessary to investigate whether 
the plea wasa frivolous or a futile one but all that 
is necessary to see is whether the plea was that on the 
allegations contained in the plaint the Revenue Court 
had no jurisdiction. If the defendant's position is 
that on proving certain additional facts he will te 
able to establish that the plaintiff is not entitled to 
the relief he claims, then that is nota pleaof juris. 
diction. 

It is the allegations in the plaint alone which deter- 
mine whether the Court has jurisdiction to entertain 
a suit; andifon a further investigation fresh facts 
are established which disentitle the plaintiff from 
claiming relief, then the suit is to be dismissed on the 
merits, Baty Nara PATHAK v Gaya Din SINGH 





: : All, 54 

—— 65, 248 Cl, (3), 249. Sez AGRA TENANCY 
Aor, 1926, s. 3 (11) 532 

Allahabad High Court Rules, Chap. I1, r, 11— 
Court Fees Act (VII of. 1870), s. 5, Sch. 11, Art. 17 
Civ) - Final decision of Taxing Master~What is— 
Power of the High Court to interfere with the 
orders of the Taxing Master—Declaratory suit—Neo 
consequential relief—Court-fee payable. 

Plaintiff brought a suit for a declaration that a 
certain deed of gift is illegal 
against him and thatthe defendant has no right to 
interfere with the possessicn of the plaintiff. He 
paid court-fee of Rs, 20 for two declarations on plaint, 
on memorandum of appeal in lower Appellate 
Court, and also inthat of High Court. No objec- 
tion was taken till the Taxing Officer informcd the 
Counsel for plaintiff about the deficiency, as accord- 
ing to him, ad valorem court-fee was required. 
After the expiry of the time limit another Advocate 
made an application pointing out that the Stamp Re- 
porter's view as regards the court-fee payable in 
the case was erroneous. The Taxing Officer recorded 


an order declining “to enter into the merits of the. 


objection " The deficiency in the court-fee not having 
been made good in terms of the Stamp Reporter's 
report, the case was laid before the High Court; . 


and ineffectual as . 
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Held, that r. 1], Chap. IIL of the Rules 
of the Allahabad High Court operated as a 
mbar against the appellant, but it could not pre- 
vent the Court from entering into 
«of the sufficiency of the ccurt-fes. If a difference 
of-epinion had arisen between the appellant's 
Advocate and the Stamp Reporter, and the matter had 
been laid before the Taxing Officer, whose decision 
is final under s. 5 of the Ocurt Fees Act, the 
position would have been different In the case, 
no occasion ar@se for the Taxing Officer to decide the 
question on its merits and there was no “decision 
thereon” by the Taxing Officer, The Taxing Officer's 
order could not ba considered to be a decision under 
s. 5, Court Fees Act, as he expressly ‘declined’ to 
enter into the merits of the cbjection. It was 
therefore open to the High Court to decide whether 
the Stamp Reporter's report on the question of court- 
fee was correct. The plaintiff claimed no more than 
‘a declaration If he might and ought to have claimed 
any furtheror consequential relief and had omitted 
to do so, he may have offended against the provisions 
ofs.42 of the Specific Relief Act, but for all pur- 


poses of the Court Fees Act, the Court has to consider’ 


merely the relief actually claimed by the plaintiff 
and not the relief which he ought to have claimed. 
‘Sufficient court-fee was paid by the plaintiff in all 
the three Courts, and there is no deficiency to be 
made good, 

Under r. 11, Ohap. II of the Rules of High Court, 
the Stamp Reporter's report should be contested with- 
in three weeks, and in default, the accuracy of the 
report is not liable to be subsequently contested. If 
the report is contested within the aforesaid time, 
the case should belaid before the Taxing Officer, 
whose decision would be final under s, 5, Court Fees 
Act. ABDUL SAMAD Kuan V. ANJUMAN ISLAMIA, GORAKH- 
“PUR , . All. 802 
Appeal—Jurisdiction, question asto—Whether can 

be raised in appeal. 

A question of jurisdictionmay be raised 


at any 
stage of an appeal. 


ABDUL JALIL KEAN v GULLR 
SINGH All, 1066 (b) 


Arbitration—Reference to five ardtiraters—Three 
arbi‘ratcrs meeting—Notice of proposed meeting not 
given to fifth arbitrator—Award, validity of. 
Where by consent of parties the matterin dispute 

was referred to five arbitrators and no meeting of 

the five arbitrators or of four of them who would 
have attended the mesting if so disposed, was held 
and ths three who consulted together before making 
the award did not give notice tothe fifth arbitrator 
; to the effect that they would discuss the awardon a 
` particular date and sign it: 
~ Held, thatthe award by the three arbitrators was 
anot valid, Bacay Sayanaw v, U Papuma Rang. 1083 


Arbitration Act (IX of 1899), s: 9—Arbitration 
clause in indent -Sellers given right to nominate 
arbitrator for buyers if they do not appoint 
arbitrator—Buyers not given the right—Sellers not 
appointing arbitrator—Procedure—Buyers to appoint 

~  theirarbitrator sole arbitrator -in reference. 

Where the arbitration clause in an indent provid- 
ed that in case of dispute there was to bea refer- 
ence to two arbitrators, that ifthe buyers failed to 
appoint an arbitrator, the sellers would have power 
to appoint an arbitrator oa behalf of the buyers but 
no such power was conferred onthe buyers in the 
event of the sellers failing to appoint an arbi- 

` trator: 

z Held, that, if the sellers failed to appoint an arbitra- 

‘ tor, the buyers had their right under s. 9, Arbitration 


a 
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Act, to nominate the arbitrator appointed by them. 
as the sole arbitrator in the reference.  RAMCHAND 
Err Narayan v. ME:SRS, Brooker Dore & Oo. ; 
- Sind 691. 
Arms Act (XI of 1878), s. 19 (f)—‘‘Possession of 
the arms or control over the arms “Significance 
of—Actual physical possession or control, if neces- 

. sary for conviction. 
Tha phrasa, “the possession of the arms or con- 
trol over the arms” referred to in cl. (f) of s.19 
of the Arms Act, implies actual physical possession 


or control of the arms or ammunition in respect ‘of 


which the charge has been lodged. Where the 
arms are found concealed underneath a gunny 
cloth spread inside a bullock cart, the persons, 
who found sitting inside the bullock cart and 
who jumped out of it and tried to escape but were 
caught, must alone be deemed to be in joint 
physical possession of the arms, found in the cart, 


and they alone were liable to punishment under 
s. 19 (f) of the Arms Act, LAKHAN SINGH v. EMPEROR 
Oudh 533 


Army Act, 1881, (44 & 45 Vic.C. 58),s.136— 
Scope of—Whether subject 
the Act. i 
Section 136, Army Act, is general in its terms and 


“ 


to other provisions of”. 


subject to other provisions ofthe Act. W. J. EDWARDS - 


v, BHAGA Devas & Co. ` 
Award—Award by arbitrator who cannot 
appointed as such—Validity of. h s 
An order if made bya person appointed as arbi- 
trator, who could not be appointed such an arbitrator 
under the law oran -order made by such anarbi- 
trator inthe abuse ofthe powers conferred upon 
him, is a nullity and, cannot 
obligations of the parties. Dacca 
INDUSTRIAL Union Ltp. v. Dacca Co-opsrative Saxkua 
SILPA SAMITY LTD, Cal, 220 
Bar Councils Act (XXXVIII of 1926), s. 10 (1). 
See LEGAL PRACTITIONER 856 S. B. 


Benami—Purchase made in the name 
persons jointly— Representative of one 
_ contending 
Burden of proof. A 
Where property is purchased in the name of two 
persons jointly andit is contended on behalf of the 
representative of one ofthem that the. name of the 
other is entered therein benami and not with the 
intention of thereby conferring any title to the 
properties on that person, the burden of proving the 


them 


of 


contention ison the person alleging it. Rang CEA ; 


v, Ma Br BI 


Bengal Estates Partitlon Act (V Of 1897), ss. 
7,77 and 82—Conflict of Civil Court's and 
Revenue Court’s jurisdiction. — 

Broadly speaking, the provisions of „the Estates 
Partition Act read together have purported to cx- 
clude the jurisdiction of Civil Courts from cases 
which involve questions of Janirevenue, questions of 
costs, and questions which re yuire the exercis> of 
‘discretion on the partof the Revenue Authorities 
ag regards the mode of partition and its details, and 
that 1n matters involving questions of title the 
jurisdiction of Civil Courts is not ousted at all. While 
the question whether the estate 18. liable to parlition 
under the Estates Partition Act involves a question 
of title, the question whether the Revenue Authorities 
should or should not enforce that right by uncertak~ 
ing such a partition cannot be said to be a question 
of title, In matters mising vader the Lstates 
Partition Act. The jurisdiction of the Oivil Courts and 
of the Revenue -Authorities are in many instances 


os 


Bom. 26.” 
be legally , 


aftect the rights and’ 
Oo-OPERATIVE ` 


of two’ 


that the other is only benamidar— ` 


vi , . ` INDIAN CASES. 
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' concurrent, and a conflict of jurisdiction between the 
two should manifestly be avoided, and the autho- 
tities must necessarily have toact in such a way that 
the jurisdiction of each should be stayed or res- 
tricted by action: already taken by the other. 
SacHINDRA Kumar Roy v. NABENDRA KISHORE Roy 

- Cal. 712 

—s, 99—Civil Court partition —Stay of. 

When the partition is under s. 99 of the Bengal. 
Estates Partition Act, the batwara proceedings before 
the Collector ought to be stayed till the Civil Court 
partition respecting the same properties is fiually 
disposed of. RAGHUBANS Laru v G. B. SoLono 

Pat. 365 

Bengal Landlord and Tenant Procedure Act 
(viil of 1869), s. 52—Applicability of. Sze 
LANDLORD AND TENANT 843 

Bengal Patni Taluks Regulation (VIL of 1819), 
s.11—Sale of patni talua -for rent arrears— 

_ Underlease, whether void or ` voidable—Suit by 
purchaser for rent—Hawaldar made defendant— 
Suit, whether effective election to annul howla. 

On the sale ofa patni taluq for arrears of rent an 
under-lease is not void ipso facto by the sale, but is 
only voidable, 

In a suit forrent by the purchaser ofa patni 
taluq in sale for arrears of rent the howladars were 
made defendants and the plaintiffs wanted a decree 
for rent as against the tenants defendants on the 
allegation thatthe howla was void : 

Held, that the suit must be considered as an effective 
election on the part of the plaintiffs to annul the 
howla in question. ARUN OHANDRA v, SAROJIT SEN 

Cal, 404 


Bengal Regulation (XIX of 1810)—Board of 
Revenue’s power regarding the removal of mutawalli 
under Bengal Regulation (XIX of 1810). 

. Under Bengal Regulation XIX of 1810, the powers 

of the Board of Revenue were the sovereign powers 

of the Government in regard to the management 
and superintendence of endowments taken charge of 
by the Government and had power toremove muta- 





wallis. Guotam Hossain Suan v. Attar HOossAIN . 
f Cal. 1215 
Bengal Tenancy Act (VIII of 1885)—Portion of 


land used for agricultural purposes and portion 

for homestead — Nature of tenancy —How 

determined. 

Whether nothing else is known of the parent 
tenancy except that it has been found that a portion 
of the land was used for homestead purpose 
another portion for agricultural purpose, the ques- 

_ tion as to whether the tenancy was originally agricul- 
tural or not is a question which would depend on an 
investigation into facts. It cannot be assumed from 
‘this statement in the plaint that the original tenaucy 
must necessarily be regarded as having been created 
for agricultural purposes. Sapuan Nats Das v. 
AGHORE Nats Das Cal. 854 

—Rent suit against registered tenant of 

permanent tenure—Defendant completely represent- 
ing tenancy—Tenant mutawalli of wakf but not 
described as such in suit—Decree, tf effective. 

Oertain rent decrees were passed against the re- 
gistered tenant in respect of a permanent tenure, 
This tenant who was the mutawalliof a wagf estate 
created by his father, fully represented the tenancy 

@so far asthe landlords were concerned, He was 
sued as the tenant responsible for payment of rent 
due in respect of the tenancy which, according to the 
casejof the contesting defendants, appertained to the 
wag? estate of which he was the mutawalli ; 





and- 


r 
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Held, that the fect that he was not described as 
the mutawalli was immaterial as he completely 
represented the tenancy and the decrees passed 
against him were effective rent decrees and sales held 
in pursuance of those decrees were sales in execution 
of rent decrees as contemplated by the Bengal Ten- 
ancy Act. HABIBULLA Gazi V. ANANDA CHARAN KAJURI 

Cal. 679; 

s. 6. SEB BENGAL Tenancy Act, 1885, s 1038 

1146 

s. 15—Suecession to howla—F@ilure of some 

heirs to give notice under s 15 to landlord— 

Effect of—Rent decree against some heirs—W héther 

passes howla az sale in execution—Omission to 

notify succession— Interest in tenure, if affected. 

Although it isthe duty of persons who succeed 
to a howlato give notice under s. 15, Bengal Ten- 
ancy Act to the landlord, yet the failure onthe part 
of the heirs to comply with the requiremants of 
this section will not entitle the landlord, to treat 
some of the heirs as representatives of the other 
tenants in respect of the tenancy, and the decree 
obtained by him against them cannot be regarded 
as arent decree. The omission to notify succession 
to the tenure as contemplated by s 15, Bengal 
Tenancy Act, has only the result that the person 
succeeding to the tenure is not entitled to recover 
by a suit, or any other proceeding, any rent pay- 
able to him, by the subordinate tenants: but it 
doer not affect his interest in the tenure in any other 
way. Haris CHANDRA CHOUDHURY V. NisH1 KANTA 





NANDY Cal. 887 
— s. 18-A—Scope of—Applicability to all 
proceedings taken after its coming into force— 


Recitals in sale, if may be used to show nature 

of title—Evidence Act (I of 1872), s. 13. 

Section 18-A, Bengal Tenancy Act, is a rule. 
of evidence which must necessarily apply to all 
proceedings taken after it came into force and it 
is applicable to -the recitals in document - g0 
that they are not evidence of title and cannot be 
used to prove a grant. It is however, permissi- 
ble to use them not as evidence of a grant but 
to show the nature of the title that was being 
asserted and as transactions relevant under s. 13, 
Evidence Act, by which a right was claimed or 
asserted on some past occasion, KxsHava PRASAD 
SINGH v. BRAHMDEV Rat Pat. 1177 
—— ss. 23,155, 25—Permissible} user —Tests— 

Tenant building edifice for ‘public worship on 

homestead land —W hether public user. S 

User permissible under s 23, Bengal Tenancy Act 
is user connected, directly or indirectly, with the, 
purposes for which the tenancy , was originally 
created, and attributable to the special needs of the 
tenant as an agriculturist. The erection of an edifices 
intended for public worship, whether such edifice is 
constructed on homestead or on agricultural land, 
is not such ueer. In such a case the landlord is 
entitled to an ejectment decree under 5,355. One of 
the tests to be applied in such a case is whether- 
the purpose for which the land is used isor is not, 
one totally uncornected with agriculture. SRIsh 
Cuanpra GANGULYU Esom MUSSALLI Cal, 1072 

ss. 25, 155—Suit under s. 25—Decree, 
nature of. 

The deeree in a suit under s 25 should be drawn 
up in accordance with s. 155, An injunction by 
which the defendants are permanently restrained 
from allowing the public to acquire any right on 
the plaint lands is not a valid form of prohibition, 
WRISH CHANDRA GaNGULy V, Esom Musssutr Cal. 107%. 
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S. 26:E—Decree holdet: purchasing occupancy . 


holding in execution of his decree— Landlord's fees 

deposited -Procee tings to set aside sale— Withdrawal 

of landlord's fees—Notice of proceedings not given 

to landlord—Sale set aside by compromise—Decree- 

holder if entitled to refund 

The plaintiff obtained a dezree against the oppo- 
site party ia execution of which he got their occu- 


< pancy holding which was under the petitioner sold 


” and he himself purchased the said occupancy holding. 
To complete the said sale and purchase, the plaintiff 
deposited }gidlord’s fee under 8 26-E, Bengal 
Tenancy Act. The said sale was confirmed, and 
delivery of possession was given through Court. 
Thereafter the opposite party filed an application, 
under O. XXI, r.90, Oivil Procedure Code, for 
| setting aside the sale on the grounds of material 
irregularity andfraud. This application was dis- 
posed of ona conditional compromise petition by 
which the plaintiff got almost double the decretal 


* money and consented to the setting aside of the sale. 


No notice of this application was given to petitioner 
nor he was made a party thereto. During the 
pendency of the application for setting aside the 
sale petitioner withdrew the landlord's fee: 

Held, thatthe petitioner ought to be allowed to 
retain the landlord's fee which he has withdrawn 
from Court and not refund it. SARAT HANDRA V. 
SHAMBHU NATH Cal, 653 
ss. 26-J,185—Application for recovery of 

balance of landlord's transfer-fee—Limitation— 

Limitation Act (IX of 1998), Sch I, Art, 181, 

Having regard to the provisions of s8. 185, Bengal 
Tenancy Act, the only possible article of the Limita- 
tion Act which can govern an application to recover 
the balance of the landlord's transfer -fee uuder 8. 20- 
J, is Art. 18], Limitation Act. 

{Amendment for providing limitation in such cases 
suggested] SAKTI Saran SINHA V. Rapa Raman 
MONDAL Cal. 1134 
ss, 44(c),47—Lease for term of years— 
` Registered instrument—Liabitity of lessee to eject- 
_ ment—Occupation prior to lease —E ffect—S. 44 (c) 

if applies. 

A lessee for aterm of years under a registered 
instrument isunder s., 44 (c), Beagal Tenancy Act, 
liable to ejectment onthe expiry of the term, pro- 
vided he hadbeen admitted to occupation under the 
lease. Where, however, the lessee’soccupation of the 








Jand commenced froma date prior to execution of the ` 


lease, and he was not let into occupation by the lease 
itself, s 44 (e) does not apply to the case. Krsso 
Prasan SINGH V. JAGDEO LAL Pat. 409 
s.47—Applicability of s. 47—Necessity of 
findings. ; 
in cases where s. 47 is sought to be appliedit is 
essential that the Court of,facts should come to 
definite findings as to the time when the occupation 
of the tenant commeuced and as tothe nature of 
that occupation, KEsHo PRASAD Sinau v. Jagpzo LAL 
i Pat. 409 
s.48, as amended by Act IV of 1928— 
Whether retrospective in ejfect -Cause of action for 
-suit forrent accruing before the amending Act— 
_ Only rent as under unamended section can be 
recovered. 

Section 43, Bengal Tenancy Act, asit stands after 
Act IV of 1923 came into operation, cannot be constru- 
ed as having a retrospective efect. 

. Where the laadlord.of an under-raiyat sues for a 
period, the causa of action for the same having 
accrued before the Amending Acb IV of 1928, the 
andlord is entitled bo recover rent only as under 








GENERAL INDEX. 


` 


-g, 48 as ib stood before amendment. 


to trees 


Bengal Tenancy Act—contd.. Ve TY 


For a period in 
respect of which cause of action arose after the Act 
came into force, he is entitled to realiza rent 
according to the terms of the contract between the 
parties. DIGAMBAR PAUL QGHosH v. TUFAZUDDIN JARDAR 

7 Cal. 27 
———ss. 49 (b), 48 (c) as amended by Act 

IV of 1928—S, 48 (c), if retrospective in effect— 

Notice served under old s. 49 (b)—Liability of 

under-raiyat to ejectment.. 

Section 48 (cì, Bengal Tenancy Act as amended. 
in 1528, is not restrospective in effect. Oonsequent- 
ly, where aa under-raiyat has been served with notice 
under theold s. 49 <b), the landlord is entitled to 
eject him under s. 49 (b), although the news, 48 
(c) has come into operation in the meantime. 
MASTHUDDIN V AKBAR ALI Cal .757 
——ss. 49 (bi, 48 (c), as amended by Act 

IV of 1928 —Section 48 (c), if retrospective in effect 

—Right of landlord to eject tenant on expiry of 

period given in notice— Whether affected. 

Section 48 (c), Bengal Tenancy Act as amended 
in 1928 is not retrospective in effect and does not 
affect the right which has vested in the landlord, 
under the old s. 49 (b) to eject the tenant on the 
expiry of the period mentioned in the notice. 
Joc Kumar DEB Vv. JAMIRADDIN Cal. 759 
s. 71—Removal of crop by tenant before 

giving notice to landlord —Right of landlord to ‘full 

crop'—Commissioner's report about yield in one 
year—Value of. ` > 

Until the crop is divided the property is that of 
the tenant. That being so, the tenant is the person. 
who is under the obligation, if there is an obliga- 
tion at all, to give notice to the landlord that 
the crop is raady to be divided. Consaquently, 
if ha removes the crop before giving such notice, 
the removal wil! come within the mischief of 
s, 71, Bengal Tenancy Act and it amounts to a 
removal of the crop by the tenant at such a time 
and in such a manner as to prevent a proper 
division, and the landlord is entitled toa “full 
crop.” 

1. is ‘impossible to say that the report of a Com- 
missioner as regards one year can be specific and 
definite evidence of the crop of a preceding 
year or a future year, but it is some evidence 
of what the land can yield, KHEMAJIT MAHTON v. 
NAURANGI SINGH Pat. 1153 
s. 85—Suit for ejectment by landlord — 

Estoppel, when can be allowed to prevsil—Landlord 

and tenant—Kaemi jote, if applies to a raiyat. 

Section 85, Bengal Tenancy Act, cannot be defeated, 
by a case of estoppel which is contrary to the 
terms of the document. In order that estoppel 
might be allowed to revail, it must be, first 
of all, really a case o representation believed 
in by the tenants and, in the second place, it must 
be a case consistent with the document under which 
the tenancy was created. 

The word ‘kaemi jote’ is applicable to a raiyat 
or a tenure-holder. SABADA SUNDARI v. RAJANI KANTA 
MONDAL Cal, 1019 
— ss. 102, 103-B—Entry in Record of Rights 

in reference to trees—Presumption of correctness— 

Presumption, if rebutted by general law that tree 

standing ona piece of land belongs to owner of the 

land. f i 

An entry in the Record of Rights ia reference 
is one which the Settlement authorities 
are authorised to make and therefore it carrie3 
with it thə presumption of correctness der 
s, 103-B of the Bengal Tenancy Act, 
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The presumption arising from the entry in the 
record of rights is rebutted by the general law 
that a tree which stands on a piece of land must 
be presumed to belong to the owner of the land, 
only if it could also be assumed that in no case 
whatsoever can a person other than the owner of 
the land acquire right in the trees standing on it, 
Proof that the general law of the land is that a 
Person is entitled to the trees is not sufficient to 
discharge the burden. JAaDEO SINGIT Vv. MAHENDRA 
SINGH Pat. 149 
$s. 103-B, 6—Presumption under 8. 103-B 
—Rebuttal of, by counter presumption in favour of 
tenant—Proof of existence of tenure since 1818—- 





Evidence of change of rent in 1818- Rent, if 
, enhancible, 
Although there is a presumption in favour of the 


landlord under s, 103-B, Bengal Tenancy Act, arising 
from the entry in the settlement khatian that the 
rent of the tenure was enhancible, it is rebutted by 
evidence adduced raising a counter-presumption in 
favour of the tenant, from the proofof the existence 
of the tenure from the year 1818 The primary onus 
on the tenant is shifted on to the landlord by the 
evidence before the Court as to the existence of the 
tenure in the year 1818 and by the further evidence 
showing pre-existence of the same. If the tenure in 
question has been held from the time of the Perma- 
nent Settlement, its rent cannot be enhanced 
except as provided by s. 6, Bengal Tenancy Act. It 
is then for the landlord to prove that he was entitled 
to enhance the rent payable in respect of the tenure 
by the conditions under which the tenure ig held, 
From the mere fact that rent was changed once in 
the year 1818, it cannot be held that the rent of the 


Cal, 1146 





S.105—Ex parte decision 
bars tenant from subsequently claiming niskar title, 
An ex parte decision under s. 105, Bengal Tenancy 

Act, does not debar a tenant from subsequently 

claiming niskar title. BHABADER Osatturser v., Gopgsir 

OHANDRA NANDI Cal 804 


ss. 105, 105-A—Suit by landlord 
settlement of fair and equitable rent—Tenant 
_ applying for decision of his status—Dismissal of 
> landlord's suit Jor default—Non-determination of 
issue raised by tenant—Whether failure to exercise 
jurisdiction vested in the Revenue Officer, 

Where in a suit by the landlord under a, 105, Bengal 
Tenancy Act, for settlement of fair and equitable 
rent, the tenant makes an application under s. 105-4 
for the decision of the status of the-tenant and 
subsequently the suit under s, 105 by the landlord 
is dismissed for default in Prosecution, the non- 
determination of the issue raised by the tenant is a 

, failure to exercise jurisdiction vested in the Revenue 
` Officer by law. HRISAIKESH CHATTERJI v. Nana 
“ Keisuna Roy Cal. 542 
ag ASA Sze Civiu PROCEDURE Cope, 1908, 
8. 1 
8.148-A—Suit for declaration—N PER 
of some co-sharers—Prior rent decree by those joined 
—Suit, if bad for non-joinder—Burden of proof. 
Wherein a suit by the plaintiffs against five 
persons co-sharers ofa zamindari for declaration of 
ltite to certain land, two Persons claimed that they 
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had obtained the land ina rent suit brought by 
them against the predecessor-in-title of the plaintiff 
and the suit was dismissed against the others, and 
in appeal the first two urged that the suit was bad 
for non-joinder of the other defendavts: 

Ileld, that the suit was not bad and that the rent 
decree obtained by defendants Nor. 1 and 2 had the 
efect of a decree obtained by the entire body of 
landlords, only, as regards the remedies for enforcing 
it. So that the effect of the decree obtained under s. 
11418-A Bengal Tenancy Act is not to make defendants 
Nos, 3 to 5.necessary parties in the pRintiff's suit. 
KIRTYANANDA SINGH v. Rapa BENODE GUPTA 

Cal. 1086 

S. 148 (0)—Rent decree, if can be executed 

by assignee— Omission of judgment-debtor to oppose 

substitution of assignee— Whether estops him from 

agitating the question of assignee’s capacity to 
execute. 

No Court shall entertain an application for execu- 
tion of a decree for rent at the instance of the 
assignee of such decree, where the decree is obtained 
by ali landlords or by a co-sharer landlord, unless 
the landlord's interest is vested in the assignee, 
The fact that the judgment-debtors did not appear 
when they were called on to show cause why the 
assignee should not be brought on the record and 
they submitted to the position that the assignee 
could be substituled in place of the original decree- 
holder, does not mean that they were precluded from 
agitating the question whether the assignee could 
execute the decree as the landlord's interest had not 
vested in him. Gopenpra Prasap SucKcn v. RAM- 
KISHORE Cal, 386 


S. 153—Issues on enhancement and amount 
of rent determined by trial Court—Szeond appeal ~ 
Competency of. i 
A second appeal is competent in a cage 

questions relating to enhancement ofrent and 

amount of rent were in issue and 
were determined by the trial Court. 

Basu v. HARI PADA Buura 


8. 158-A— Application under— Whether 
should come through the entire body of landlords 
—Estate under Court of Wards—Release of part— 
Application by owner ‘unders, 158-A granted on 
condition that the part released should remain under 
the management of the Manager of the Court of 
Wards—Requisition by Manager against tenants 
for certificate for entire estate~ Certificate filed by 
certificate officer—Order granting application of 
owner and certificate—Whether ultra vires, 
Where there are more than one landlord with 

joint collection, an application under s. 158-A, Bengal 
Tenancy Act before it can bə legitimately granted, 
must come from the entire body of landlords, the 
reason being thata certificate cannot be issued in 
respect of the share of rent of one co sharer landlord 
oaly, when the collection is joint. 

The Court of Wards wasin possession of the entire 
sixteen annas when the four annas share of one of the 
owners was released, Owner of the four annas share fil- 
ed an application under s 158-A, Bengal Tenancy Act, 
to realize her share of the rent by certificate procedure 
and this application wes granted on certain 
conditions that were imposed, they being that the 
certificate procedure would apply to her share as 
long as the remaining twelve annas share of the 
estate would remain under the Court of Wards and 
as long as her four anna share would be managed by 
the Manager of the remaining twelve anne share 
under the Court of Wards. Thereafter the Manager 





where 
of the 
those questions 
NOBIN BEHARI 
Cat, 1093 
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under the Court ofWards sent requisitions for 
certificates against the plaintifis for the whole 
sixteen annas rent due from mthe and certificates 
were duly filed by the certificate officer. It was 
contended that the application duner s. 158-A and the 
order granting it, as also these e certificates were ultra 
vires and without jurisdiction: 

Held, that although strictly speaking, there wasan 
application under s, 158-A, coming mfro one of the 
co-sharer landlords only, in effect when the applica- 
tion was actually granted, there was such an applica- 
tion froM the entire body of landlords, that there was 
no necessity of making any formal application under 
s. L58A and that, the order granting the application 
and certificates was nct ultra vires. 

Held, further, the procedure that would ba 
applicable tothatwelve anna share under the Court 
of Wards would be the prcedure as laid down in 
the Public Demands Recovery Act, 1913, and under 
s. 158-A, sub-s, 7, Bengal Tenancy Act, the same 
procedure would beapplicable to fourannas share of 
the rent. TARAKESWAR Ray v. Srersoxta SARAJU BALA 
Dest : Cal 1136 
——— 8, 178. SEE BENGAL TENANCY Act, 1885, Scit. 
VII, Art. 3 561 


s. 179 proviso, s. 67, as amended by 
Act IY of 1928—Proviso, if applies to basis created 
afier tke Act—Kabuliyats executed before 1885— 
Construction—Stipulation for interest and damages 
— Liability of tenant to pay—Applicability of s. 67. 
Ass.179, Bengal Tenancy Act, has undergone uo 

alteration by the amendment in 1928 and it does 

not apply to permanent mokarari leases created 
before the Act, the proviso to the section will have 
effect only in ces2s where leases— although permanent 
and makarari in nature—have been created after the 

Act came into operation. 

Between 1865 and 1867, certain kabuliyats pur- 
porting to be mourasi mukarari leases Wwerae execut- 
ed and the ‘rents reserved were payable in ten 
monthly kisis It was also stipulated that in default 
of payment of money in each kist, interest was to 
runet 2 percent. per mensem. Damages at the 
rate of 25 percent. in addition was to be paid by 
the tenants if suits for recovery of rent and interest 
had to be instituted : 

Held, that on a construction of the kabuliyats, 
interest and damages were payable. 

Held, also, that s. 67, did not apply as the 
kabuliyats were executed long before and the arrears 
were claimed for periods also before the introduction 
of the amending Act. CHUNDY CHURAN Lawv. ABBAS 
ALI BRUYA : Cal. 1140 


Sch. Il, Art. 3, s, 178—Effect and scope 
of-—Re-appearance of land after submergence— 
Defendants getting Possession under Criminal Pro- 
cedure Code, 1898 s. 145— Whether constitutes dis- 
possession by landlord under Art, 38—Declaratory 
sut, maintainability of—Suit, limitation for— 
Limitation Act (IX of 1908), Sch. I, Art.47, 
_ In order to attract the special limitation provided 
in Art 3, Sch. II, Bengal Tenancy Act, the dis- 
Possession of the raiyat. must be by the landlord or 
at his instance. Article 3, Sch ILI, applies only to 
cases of actual dispossession by the landlords. If 
the possession of the tenants -ceased on account of 
the land being submerged under water, and if after 
re-appearance of the land there was no actual 
taking of possession by the ratyats and no disposses- 
sion by the landlords, Art, 3, Sch, IIL, Bengal Tenancy 
Act would not apply. In order that there should be 
bispossegsion by the landlord, there should first have 
deen possession by the ratyat ; but where the plain- 
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tiff had not taken possession after re-appearance the 
fact that the defendant succeeded in taking posses: 
sion would not amount to a dispossession within the 
meaning of Art, 3, Seh IH, Hence a suit for declara- 
tion of title by plaintiff! is. governed by Art. 47 
of Limitation Act 

There is nothing in s. 178 to prevent the raiyat 
from surrendering his holding When the agreement 
between the parties to divide the lands as bakashat 
lands and to abandon the raiyati lands isan 
agreement between two sets of landlords and notan 


agreement between landlords and tenants s, 178, 
Bengal Tenancy Act, has no application, JURAWAN 
SINGH v, RAMSAREKH SINGH Pat. 561 


Bombay High Court (Original SIde) Rules, 1930, 
rr. 387, 386—Rules, if ultra vires < Letters Patent 
(Bom), els 11, 12—Bombay Supreme Court Rules, 
r. 53—-Decree passed in original side —W hether 
can beexecuted by High Court anywhere within 
Bombay Presidency. : 
Held, (Beaumont, C. J and Rangnekar, J., Mirza, 

J. conira).—There is nothing in the Letters Patent 

which deprives the Bombay High Court of the 

power which the Supreme Court possessed 
of framing rules in terms of rr. 386 and 387 either 
directly or by implication. In point of fact the 
local limits of the original civil jurisdiction of the 

Bombay High Court are not imposed by the Letters 

Patent, or any orderof Government made thereunder; 

they are imposed by practice and a long course of 

decisions; but limits soimposed cannot deprive the 

High}Court of the power which the Supreme Court had, 

and which passed tothe High Court, under cl. 11 of the 

Letters Patent, of framing rules relating to execution 

in the terms ofrr. 3*6 and 3-7 of the Bombay High 

Court (Original Side) Rules, Oonsequently the 

High Oourt has jurisdiction, in exercise ‘of its 

ordinary Original -Oivil Jurisdiction to execute a 

decree passed on its original side anywhere within 

the Bombay Presidency, 

Rules 336 and 587 of the Bombay High Court 
(Original Side) Rules are not ultra vires; but general- 
ly speaking, the power conferred by those rules should 
be sparingly exercised. 

Per Mirza, J.—Rule 387 is ulira vires of cl. 11 of 
the Letters Patent. The expression “local limits of 
the ordinary.origitial jurisdiction of this High Court”, 
is confined to the Town and Island of Bombay, 
CHIMNABAI v Kasrurpiat Maxipnar Bom, 892 S. B, 
Bombay High Court Rules. rr. 435, 436— 

Receiver in parinership action—Commissioner, whe- 

ther entitled to issue certificate—High Court's power 

to review Commissioner's action—Aggrieved party, 
remedy of—Chamber summons, if can be taken out. 

There is no- provision inthe High Court Rules 
which would enable the Commissioner to issue a 
certificate but on that ground, the certificate stating 
rthe result of a Receivers accounts cannot ba 
ultra vires, There isprovisionin the rules of the 
Supreme Court of England by which the Master is 
equired to issue such a certificate Under O. L, 
r. 22, Supreme Court Rules, it is provided thata 
ertificate of the Master stating the result ofa 
receiver's account shallfrom time to time be taken. 
An analogous provision in our rules would seem 
desirable, but its absence doesnot debar the Com- 
missioner from issuing such a certificate. Under 
r.436 the Commissioner is empowored, on the ap- ` 
plication of any of the parties interested, to report 
or certify to the Court any neglect on the part of 
a Receiver which may have been proved, Such 
omission does not, take away from the High Court 
the inherent jurisdiction, it possesses to review the 
action of the Commissioner. If the Receiver’g 
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accounts are passed by the Commissioner and no 
party challenges them within a reasonable time of 
their passing by the Commissioner, the accounts so 
passed, are on the footing of an adjusted aczount 
and cannot be allowed to be re opened except for a 
just cause shown. 

‘An aggrieved party should take out a chamber 
summons within a specified ¿ime if he wishes to 
challenge the Receiver's accounts after they are 
passed by the Commissioner. Yusur ISMAILBHOY V. 
ABDULLABHOY Bom, 268 
Bombay Land Revenue Code (Act V of 1879), 

ss 68, 74, 83. Ser BOMBAY LAND REVENUE Cops, 

1879, 8. 217 293 (b) 
ss. 217, 68, 83, 74-—Sharkati inam 

village —Mafi_ istava kowl—Effect of —Rights of 

holders in alienated villages—Survey settlement — 

Effect— Permanent tenant— Whether ocgupant— 

Relinquishment notice under 3. 74— Holder, when is 
“ competent to accept relinquishment—Holder, meaning 





oF. 
An Inamdar passed a kowl to two persons under 
“an, agreement known as emafi istava kowi" 
under which the land was given for some years as 
exempt from payment of any revenue or rent, mafi. 

After the years of exemption the land was given at 

an annually increasing assessment or rent, 1 e., 

istava. And after the period of istava, the tenants 

were to pay every year mudas 1734 and 4 maunds of 
addy, each muda being of 25 maunds; 

Held, that theeffect of such an agreement was to 
create a permanent tenancy after the period ofmafi and 
istava on payment of the sum named in the document 
as the full assessment. f f 

A person holdiag lands ia an alienated village 
as a permanent tenant under s. 83, Bombay Land 
Revenue Code, becomes, on the introduction of the 

. survey settlement into the village, entitled to the 
rights and affectéd with the responsibilities of a holder 
in an unalienated village by virtueof s 217, Bombay 

Land Revenue Code and he remains what he 

was, a tenant, and does not become an occupant and 

ig liable therefore to pay enhanced rent to his land- 
lord Therefore he ia not entitled to the rights 
“embodied ins. 6, Bombay Land Revenue QOode, in- 
cluding the right to hold the land on payment of 
land revenue only. The introduction of the survey 
settlement does not confer ona tenant a right which 
. . belongs to an occupant jn an unalienated village. 

The contractual relations between the Inamdar 
and the tenant are not ia any way interfered with 
by the introduction of the survey settlement, and 
the inamdar is prevented from avoiding his con- 
tractual liability” aod demanding a higher rent ac- 
cording to the survey Tates. t 

The holder of an alienated villageor a group of 
- alienated lands -shall not receive relinquishments 
from his inferior holders as ifhe were a mamlatdar 
or mahalkari receiving _ relinquishments from 
occupants under s. 74 unless his village or lands 
have been surveyed and he has been specially 
authorized to receive such relinquishments. 

There is no accurate definition of holders of land 
in alienated villages The meaning varies according 
to the context; in 8. 917 the word “holder” refers to 
joferior holders, in 8 83it refers to superior holders, 


and ins. 76 it refers to superior holders. NILAJI 
Morosa NAIK v. NAGINDAS MoTILAL Bom. 293 (b) 
Bombay Municipal Boroughs Act (XVIII of 

7925), ss.,73 (vil, 112—Special sanitary czss— 


Whether can be made a charge on property— 
Bandra Municipality Rules, 19:0. 
iy is clear from 8.73; Bombay Municipal Boroughs 
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Act that there isa- distinction between a special 
sanitary cess ard a rate on buildings and lands. The 
special sanitary cess imposed under 8.73 ivii) does 
not come under the {words house rate on buildings 
or even within the words a rate on lands or build- 
ings and cannot be made a charge of the property, 
within the limits of the Bandra Municipality It 
jsa house tax ag such which is mentioned-in ss 78 to 
89 as a rate on building or lands. BANDRA MUNICIPALITY 
v. VENEOHAND PoNAMCHAND Bom. 28 

S.149—House in ruinous or dangerous state 

—Option 10 take down house — Whethe® vests in 

Chief Officer. 

The wording of s. 149, sub-s. (2), Bombay Municipal 
Boroughs Act, is capable of the construction that 
the option isto rest with the Chief Officer ofdeter- 
mining whether the house ought to be takea down, 
secured, or repaired, and that construction is 
the one most consonant with the general purpose of 
the section, and the option does not rest with the 
owner of the property. Consequently, a notice given 
by the Chief Officer requiring a person to take down 


the house is a good notice unders 149. BASTIAO. 
ANDRADEZ V. EMPEROR Bom. 1129 
Bombay Supreme Court Rules, r. 55. Srg 


Bougay Hreu Court ORIGINAL SIDE) RULES, 1930, 
R. 387 892 S. B. 
Burden of proof—Finding that family was joint 
and there was nucleus—Proof that certain 
property was one party's exclusive property. 

Once it is held in a partition suit that the family 
of the plaintiff was joint and that there was a 
nucleus of joint ancestral property, then it is for 
the party who asserts that a certain property is 
his exclusive property to prove that fact. MADHO 
TEWARI v. Mata Din TEWARI Oudh 244 
Person asserting in the negative— Onus of 

proof—Evidence Act (1 of 1-72,,8. 101. 

‘The general rulé of evidence is that, if, in order 
to make outa title, it is necessary to prove a negative, 
the party who avers it must prove the title. In some 
cases this allegation, negative inform, ismade by 
the plaintiff, in others by way of defence : the rule 
applicable to all such cases is that, where a claim or 
defence rests upona negative allegation, the one 
asserting such claim or defence is not relieved of the 
onus probandi by reason of ths form of the allegation 
or the inconvenience of proving a negative. Hrm- 
CHANDRA GANGULI V. MATILAL GANGULI Cal. 177 


Burma Co-operative Societies Act (VI of 1912), 
ss. 42, 47 (21 (5), 49—Application: by liquidator 
to enforce order—Powers of Civil Court—Power to 
consider legality of order. 

Where the liquidator ofa Co-operative Society 
applies to the Vivil Court under 8. 47, Co-operative 
Societies Act, for the execution of anordermade by 
him, the Court is entitled to look into the order to 
the extent of ascartaining whether the orderis one 
that has been passed under s.47 (4) and further, 
that it isonethat could be passed legally under 
that section as opposed to one that has in fact been 
rightly passed. Mauna Ba Lat v. LIQUIDATOR, Keu- 
MENDINE THATHANAHITA Co OPERATIVE SOCIETY LTD. 





- Rang. 120 

Burma Preventlon of Crime (Young 
Offenders) Act (il of 1930), s 25. Ser 
CRIMINAL TRIAL 107 


—-—— 5,25 (1). Sse Pena, Cope, 1360, s. 366-A 
139 (a) 
Burmese Buddhist Law-— English Common Law 
principles—Applicability to Burmese Buddhists 
The originators of the Buddhist principles of 


J 


J 
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personal law never recognized, and never thought of 
recognizing, guardianship. It was 
by the coming of the British and the Indian settlers, 
and on the introduction of the Guardians and Wards 
Act as an effective statute. In such acase it would 
not be right, to introduce a fresh and unknown 
principle of jurisprudence into the personal law of 
a people who by their'very habitsand customs had 
never recognized such a principle in “their earlier 
days as a nation. Vyravan CHETITYAR v, Ma San 
Nwe @ Rang. 1076 


Guardian and ward—De facto guardian 


of, minor, if can encumber or dispose of 
minor's property. 2 
A de facto or natural guardian of a Burmese 


Buddhist minor cannot validly dispose of, or encum- 
ber in any way, the property of his ward. 
VyravaN GHRETTYAR v, Ma Saw Nwe Rang. 1076 


Calcutta Municipal Act (III of 1923), s. 363, 
Sch. XVII, r. 65—Power of Corporation to 
revoke permission—Extent of—Discretion of Court 
in making order for demolition—Opportunity to 
be given to party before revoking sanction—Lapse 
of long period hetween revocation of sanction and 
confirmation of revocation—Order for demolition, 
af can be set aside. 

Although r. 65 of Sch. XVII, Calcutta Municipal 
Act, the powerof the Corporation to cancela per- 
mission on the ground of material alteration is 
absolute, it isso onlyin the sense that no other 
authority can revise the order of revocation or 
restore the permission so cancelled. In the Court 
which has to make the order of demolition there is 
a discretion which the word ‘may’. used in s. 363 
of the Act in reference to this matter, plainly 
indicates or a proper exercise of that discretion 
it is absolutely necessary for the Court to go into 
the question asto what the exact circumstances 
were under which the revocation was made or the 
extent to which the misrepresentation or fraudulent 
statement, if any, could have affected in granting of 
the permission. 


When aparty has acquired a valuable right in the 
shape of a permission to build, that permission 
could be withdrawn behind his back ona charge 
that he has been guilty of fraud or misrepresenta-~ 
tion and without an opportunity being allowed to 
him to say. what he may have tọ say in his defence 
To determine whether -the discretion which the 
Jaw vests in the Court should be exercised in favour 
of the Oorporation one of the matters that 
must be taken into consideration is the length 
of time that has elapsed since the completion of the 
structures, which on account of the revocation must 
be deemed to be unauthorized. 

Where although the sanction for erection of a 
building was revoked on February 27, 1%2*, but the 
revocation was not confirmed till August 6, 1930, the 
matter not being considered of sufficient importance 
for avy decisive action: being taken : 

Held, that under such circumstances, it would be 
quite wrong to make an order for demolition. 
Basanta Kosmar Das v. CORPORATION oF OALCUTTA 

Cal 1193 


Sch. XVII, r. 65—Notice of ‘revocation pro- 
ceedings, necessity of. - 

Notice of revocation proceedings under r. 65 
Sch, XVII, must be given to the application though 
the rule dves not expressly mention it. PRASANTA 
Kumar Das v, CORPORATION oF OALOVITA Cal, 1193 


introduced only > 


` plied by the plaintif to the 
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Calcutta Police Act (IV of 1886), s. 44— 

Dart game—Staking money on thrower's hitting a 
- -certain mark —Whether constitutes betting—Staking 

on some future contingency ` 

ln the gameof throwing ofdarts, no question of 
skill of any kind is involved so far as the person 
staking money is concerned. But where a person 
stakes money or something valuable on some future 
contingency or the happening of a certain event, he is 
said to “bet” and where certain persons by purchasing 
their tickets stake their money on the happening ofa 
certain event, viz, the thrower hitting not his own 
number but their number onthe board, there is 
betting and s. 44, Calcutta Police Act applies S R. 
Varma v. EMPEROR Cal, 827 


Cantonments Act (Il of 1924), s 273—Suit for 
recovery of price of goods supplied to Cantonment 
Board—Whether governed by s. 273—Cause of 
action for suit, when arises—Limitation for suit 
—Linitation Act (IX of 190%), Sch 1, Art. 52 
Section 273, sub-s (1), Cantonments Act, doer not 

coutemp'ate the class of suits on private contracts 

for which specific rules of limitation ere prescribed 
in the Limitation Act. They contemplate actions 
brought against the Board: in respect of acts done" 
in pursuance of the Act itself or done in pursuance 

of any rule or bye-law that has the force of law. A 

suit for the recovery of the price ofthe goods sup- 

Cantonment Board 

which is still unpaid is not a suit for auy act dore 

by the Board in pursuance of the Cantonments Act; 
nor isthe plaintiff suing the Board for any act done 
by the Board or purporting to have been done by 
the Board under any rule or bye-law made under 
the Cantonments Act. The cause of action for the 
suit is not the action of the Board in omitting to pay 
the price of the goods, but would ordinarily arise 
from the fact that goods were supplied by the 
plaintiff to the Board. Such ‘a suit is governed for 
purposes of limitation by Art. 5?, Limitation Act 
and the starting point of limitation is not the date 
of the delivery of the goods. CanTonmenT BOARD, 
ALLAHABAD V. HAZARI LAL GANGA PRASAD All. 49 


Carriers Act (Ill of 1865), ss. 2, 8—Licensee, 
whether bound to carry goods of all persons— 
Special stipulation - Breach of common agreement 
- Suit, if maintainable apart from contract. 
Where under the terms’of the licence a licensee is 

under an obligation to carry goodsof all persons who 


required his services, subject to his having 
any reasonable ground in any particular case for 
- refusal and there is no evidence about his 


other business, he is a common carrier. 

Thefact that a person makes a special stipulation 
does not mean that he is acting outside the business 
of a common carrier. 

Where a common carrier entered into a special 
stipulation with agents of a Steamship Co to carry 
goodssafely and he was taking their gocds along 
with others : 

Held, that the business done under this contract was 
not business of a different character from that ofa 
common carrier. 

Whoever tenders the goodsto the common carrier, 
whatever his position vis-a-vis the owner of the goods, 
if the common carrier's duty is not performed he will 
make himself liable to the person who suffers damage 
—prima facie the owner of the goods—unless he 
has, at the time of the contract, restricted his 
obligation so as to give himself greater protection 
and a person, who has suffered loss y the 
common carriers breach of his’ Common law 
obligation, can maintain a suit independent of con- 
tract. K,O. Duar v. AHMAD Bux Cal. 206 
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C. P. Land Revenue Act (|| of 1917),s. 169 (1) 
(b)—Limitation Act (IX of 1908), s l4— 
Partition proceedings—Order referring objector 
to Civil Court—Omission to direct that application 
should be made within six months—Validity of 
order—-Timé spent in appeal, whcther can be 
et'cluded from reriod allowed for filing suit—Dec- 
laratory suit under general law, maintainability of. 
Where certain persons applied for partition urder 

s. 169 of the O. P. Land Kevenue Act, but the ap- 

plication was opposed by others and the Revenue 

Court directed the objectors to bring a suit in the 

Civil Court: 

_Held, (4) that the order was one unders 1€9 (1) (b) 
cf the O. P. Land Revenue Act and the mere omission 
in the order to mention specifically that application 
should be made to the civil Court within six months 
could not affect the validity of the order; i 

(it) a suit for declaration could not be brought in- 
dependently of the orders of the Revenue Court. 

(iid) the time taken in appeal in the Revenue 
Court cannot bo excluded in calculating the period of 
limitation for a suit in such cases. 

Where both parties admit that there has been a 
partition and the question is whether certain villages 
were acquired before or after the partition,it is for 
the plaintiffs to show that the partition took place at a 
time when the villages were joint family property, 
MOHANKAUR V. BoAGATRAM Nag. 622 


—— 8, 203—Mortgage of house and site with 
possession—Occupant parting with his righis or 
showing intention of giving up claim to redeem 
property—Landlord’s right of re-entry, if enures. 
Although the fact that a house and site in the 

abadi. have been mortgaged with oossession would 

‘not give the landlord a right gf re-entry as long 

as the original occupant had not finally parted 

with his rights, still, when the occupant has 
either finally parted with his rights or shown 
an intention of giving up all claims to redeem 
the property, then the transfer is complete and 
the landlord has a right of re-entry. RAMA 
JADAM v, NATHULAL Nag. 673 


C.P. Tenancy Act (XI of 1898), s. 45—Sale 
and surrender of occupancy holding forming 
part of one transaction —Surrender, whether 
void. 

The surrender of tenancy right is void, as 
being part and parcel of the transaction of the 
sale-deed. 


Where the ‘sale-deed was executed on April 22,. 


and on 22nd was executed the deed of surrender 
with regard to the occupancy rights in all the 
sir sold by the sale-deed : 

ITeld, that tha surrender was a clear evasion 
of 8.45 of the O. P. Tenancy Act XI of 1898, 
and as such, was void. Dagna Kouraurv, AHIMAN 

Nag. 992 


C. P. Tenancy Act (| of 19201, s. 93 
. Partition of holdings—Re-distribution with- 
out breaking wp, whether legal — Partition, 
achen comes into effect sofar as tenant is concerned 
relative to his creditor. 

The partition of a holding is a very different 
matter from the partitioning of land held by parties 
in a village by holdings, and is nota matter which 
a revenue officer under s. 93 of the Tenancy 
Act is concerned with at all, The business of the 
Revenue Officer is to divide the holding physically 
and dpportion the renton tle parts so divided. 
There is nothing inthe Tenancy Aét which empowers 
the Revenue Officer to consolidate the holdings 

‘and actually divide them individually; 


- [1934 
C. P. Tenancy Act (i of 1920)—cone.d, 


The rule that when a holding is pértitioned the 
partition shall not take effect until the following 
agricultural year is equally effective as regards the 
position ofthe tenant himself, relative to a creditor 
as itisto his landlord. Raspan v. Patwatrao 


Nag. 1181 


Civil Procedure Code (Act V of 1908), 5, 2 (2), 
O. XXXIV, r, 7, O. XX, r 17 —Findirgs conclusively 
determining rights, whether constitute a decree— 
Redemption suit—Direction as to acgounts—~ 
Whether amounts to preliminary decree. 
The definition of a decree is undoubtedly couch- 

ed invery wideterms, but it is now settled law 

that not every finding will amounttoa decree 
even though it may conclusively determine the rights 
of the parties with regard to some of the matters 

in controversy in the suit. The definition in s. 2, 

Oivil Procedure Code must lhe taken along with 

the provisions of the Code regarding the stage 

at which a decree may be prepared. To hold 
otherwise would mean that an appeal may be 
heard piecemeal, and thatis undesirable as it is 
opposed to the scheme of the Code as a whole. 

Directions by the Court with regard to the mode 

in which the account is to be taken 

will not at least in redemption cuits, amount 
to preliminary decrees. Duup PANDEY v., Narpa- 

DESHWAR PRASAD NARAIN SINGH Pat. 311 

s 2,¢!.11. Sze PRACTICE 927 


ss.10,115—Dismissal of ar application 
under s. 10—Whether open to revision—Question 
of jurisdiction under s.10, one of the issues in 
case—Decision that there is jurisdiction—Revision, 
competency of. 

An application under s. J0, Civil Procedure 
Coder for the stay of a suit if dismissed does not 
amount toa case decided so as to be open to revision 
under 9.115, Civil Procedure Code. 

Where one of the pleas taken by the defendant 
was that the Court had no jurisdiction to entertain 
the suit under s ¢l0, Civil Procedure Code and where 
an issue on that point was framed and decided 
against the defendant : 

Held, that no revision lay, inasmuch as the order 
of the Court below wasa mere finding on one out 
of several issues arising in a suit which was still 
pending and was not an order by which a case 
between the parties had been decided. MADAN 
Monan v, KAMLA NARAIN DOBE All. 176 
- -— §8.10,141—Filing of suit in one Court 

and subsequent application in another Court—Stcy 

of application till suit 13 decided, propriety of— 

Arbitration proceedings, if a suit. 

It is hardly open to a party to blow kot and cold and 
ask thé Court not to inquire into an application 
filed by such party until a previous euitin respect 
of the same subject-matter filed by him is decided 
by another Court. 

Quere.— Whether arbitration procezdings ere a 
suit within the meaning of s. 1U and s. 141, Civil 
Procedure Code, and whether an arbitrator is a party 
to the proceedings instituted by a person adversely 
affected by the award filed under tie Arbitration 
Act, to have itset aside. In re SRIKRISINA KHANNA 








& Bros Sind 1169 
—— S8. 11. Ses LANDLORD AND TENANT 1099 
-§.11—Adverse findings— Decision ‘in spite 

of findings—Findings, whether rəs judicata— 


Suit for rent by trustee—Finding that there were 
other trustees but suit decreed—Fresh suit without 
impleading othter trustees—Res judicata, 


nm, 
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The plaintif filed a suit for rent on a rental 
agreement executed by the defendants in favourof 
the plaintif and his deceased karanavan The 
defendants filed a suit against the plaintiff for a 
declaration that the plaintiff was not the only 
trustes of the temple to which the lands belonged 
but that there were two other uralers (trustees) also. 
The two suits were tried together and ina common 
judgment the plaintiff was given adecree in his own 
right to recover the rent although the Oourt found 
that two@ther persons were also uralers of the 
temple. The plaintif sued for rent for a subsequ- 
ent period without impleading the other trustees as 
parties, Issu2s of res judicata and estoppel were 
raised : j 

Meld, (i) that the finding inthe declaratory suit 
that thera wera two other uralers was not res 
judicata in the second suit as the plaintifi’s suit for 
rent had been decreed entirely in his favour; on the 
other hand, the pleaof the defendants that they 
were not bound to pay rent to the plaintiff was 
barred by res judicata. 

(ti) since the decision that there were two other 
uralers was not res judicata, the defendants were 
estopped under s., 116, Evidence Act, from denying 


the plaintiff's title to the property until they had 
surrendered the ‘land. OCuinnan NeEpuNGADI v. 
JTTIRARIOHA NEDUNGADI Mad. 113 





s. 11—Constructive res judicata~—What is. 

A matter directly and substantially in issue may 
be in issue constructively. The question whether a 
matter ought to have been made a ground of defence 
must depend on the particular facts of each case. 
As a rule of general application, it may be said that 
if the introduction of a matter into a suit was neces- 
sary for a complete and final decision of the right 
claimed by the plaintiff therein, ib must be deemed 
to bea matter which ought to have been’ madea 
ground of attack or defence in that suit, unless the 
matters in that suit and the subsequent suit are so 


dissimilar that iheir union might lead to confu- 
sion. DEBENDRA Nats v, NAGENDRA Natu Cal, 522 
s. 11—Prior suit to succeed io mother's 


property in preference to brother—Whether bars 

subsequent suit to succeed to brother as sister, 

Where ia a prior suit, the plaintiff contended that 
she as an illegitimate daughter was entitled to succeed 
to her mother’s property in preference to the mother’s 
illegitimate son ; 

Held, that the devision in the prior suit would not 
operate as bar by res judicataina subsequent suit in 
which the piaintiff claims to sueceed ag sister of the 
son, DATTATRAYA Tatya Kuaurp w, Marsa BALA 
JASUD Bom. 821 





s, 11—Scope of. 

The principle underlying s. 1), Civil Procedure 
Code, applies to execution proceedings, OANTONMENT 
Boarn v, KISHAN Lau All 636 F. B. 
s. 11 (iv)—Res judicata— Omission to raise 
plea—Constructive tes judicata, 





Where a personis a party to the suit and a 
decree is passsd in his presence such decree 
would be bindingon him and he cannot in a 


subsequent suit raisea point which he could have 
taken in the former suit, RAMESHWAR SINGH 
BAHADUR v. RAMDHARI SINGH Pat.1047 
8.11, EXpl. IV—Hindu Liw—Alienation by 

widow for legal necessity—Suit for possession 
impleading reversioners as’ défendants—Question 
of legal necessity not raised— Subsequent suit for 
declaration, by reversioners uestioning legal 
necessity for sale—Whether barred by res judicata 


GENERAL INDÈK. 
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Legal’ necessity ffect 

whether sufficient proof. 

The vendee brought a suit against a limited owner 
for possession, the reversioners being impleaded as 
defendants. ‘the reversioners did not attack the 
sale as being one not for legal necessity and a decree 
was passed. Subsequently when the reversioners 
sued the vendee for adeclaration of their title and 
possession,on the ground that the sale was not for legal 
necessity, it was contended that the suit was barred 
by res judicata, ; 

Held, that it was not necessary to introduce the 
question oflegal necessity in the previous suit, 
even though thereversioners could have raised the 
question and that the subsequent suit was not barred 
by res judicata, 

What is taken to be legal necessity justifying 
alienation by the holder of a woman's estate may 
be enumerated under these heads; debts of the last 
malo owner ; his obsequial rites ; religious or charit- - 
able purposes; maintenance charges for the family ; 
marriage expenses ; preservation of the estate; and 
costs of litigation. fae 

Where on the face of the conveyance, it was ap- 
parent that the property covered by the document 
was sold by the widow with the consent of plaintiff 
who was the only immediate reversioner at the time: 

Held, that the widow alone was entitled to abso- 
lutely alienate property for necessity, and the rever- 
sioners could not recover property sold for legal 
necessity even by offering to pay to the purchaser the 
amount raised. DEBENDRA Natu v, NAGENDRA Nara 

Cal 522 


———— S. 11, Expl. V—Whether applies to the 
result arrived at by compromise in which parties 
omitted to settle part of their dispute, 

Explanation V to s. 11 of the Code of Civil 
Procedure, apparently has reference to what had been 
adjudicated bytke Court and not tothe result 
arrived at by a compromise, in which the parties had 
omitted to settle a part of their dispute. 
Manno v. Mata DIN Oudh 244 

ss. 11, 47, O. XXI, r, 100—WMorigage by 
three sons of mortgagor—Suit by mortgagee—Mother 
made party to suit—Mother not raising plea as heir 
of fourth son—Decree—Execution purchaser—Ap- 
plication by mother under O XXI, r. 100— Whether 
barred. 

Ina suit by a mortgagee to enforce the mort gage 
making the mother of the mortgagors a defendant 
asthe holder of a lease under the mortgagors, a 
specific issue was raised at the instance ofa stranger 
Gefendant that the three mortgagors had another 
brother who had not joined in the mortgage and who 
died leaving his mother as his heir. The issue was 
decided inthe negative. There was no pleaby the 
mother as the heir of the fourth son A mortgage 
decree was passed and in pursuance of the decree the 
properties were purchased by the mortgagee, When 
the mortgagee tried to take possession, the mother 
applied under O. XXI, r. 100, Civil Procedure Code 
on the ground that her right to one-fourth share as 
representative of her fourth son, was not affected by 
the sale, and that she should not bs dispossessed of 
the share: 

. Held, that as the matter was one which ought to 
have been madea ground of attack in the suit and as 
the plea was not urged therein, it should no® be 
raised subsequently in proceedings under O. XXI, 
r. 100. Krznar Nata v. KsurRona DABSYA Cal 439 
` S. 18—Absence of territorial jurisdiction— 

Interference in appeal—Conditions, $ 


of—Onus—Recitals, 





, 
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Many tauzis contain lands situated in two or more 


Districts, and in such cases, the revenue authorities. 


do not make part collection of the revenue of the 
tauzi in each of the Districts concerned, but an order 
is passed directing in which District the revenue is 
to. be paid. Therefore, a document showing that 
the revenue ofa tauzi is collected in a particular 
District does not conclusively show that the land is 
situated in that District. The survey map and 


khewat are of more value and the entries therein 
carry a presumption of correctness. MUHAMMAD 
HABIBUDDIN v. MUHAMMAD WAEZUL Haq Pat 758 





s. 20— Suit for restitution of conjugal rights 
—Jurisdiction of Court—Court within whose 
jurisdiction husband resides, whether has jurisdic- 
tion. 

Where the plaintiff who resided in Vellore, in 
British India, instituted a .suit for restitution of 
conjugal rights at Vellore against his wife and the 
wife’s father, who resided in Bangalore and it was 
found that the marriage was performed at Bangalore 
and thatthe plaintiff and hiswife had never lived 
as husband and wife in British India : 

Held, that the Vellore Court had no jurisdiction to try 
the suit as the defendants resided outside its jurisdic- 
tion and no part of the cause of action can be said 
to have arisen within the jurisdiction of that Court. 
LAKSHMI AMMAL v. V, @. VENUGOPALA NAIDU 

Mad, 1199 

s. 21, applicability of, to appeals . 

: Although s 21, Civil Procedure Oode, does not in 

terms apply to appeals, the principle underlying it 

is of general application and covers appeals also, 
and ifthe objection as to want of territorial juris- 
diction of a Court to hear an appeal is not taken 
before that Court, it must be deemed to have been 
waived. Maxman Lat LOLARAM v., PANOHAM Lat 
SHEOPRASAD Nag. 718 (b) 


a 8, 21—Suit tried by wrong Court—Defendant 
not prejudiced—Decree, if to be wpheld. 

In view of the provisions of s. 21, Civil Pro- 
_cedure Code, in the absence of prejudice to the 
defendant on account of the trial of the suit in a wrong 
Court, the decree passed by the Oourt should be 
upheld, Kansur Ram RosHAN LALU, Moukam CHAND- 











Ongena RAM Lah, 1050 
5.33. SEE LIMITATION 142 
s. 34. SEE INTEREST 1068 


s. 37, O XXN, rr 3, 4— Court passing 
decree—Power to execute even if pecuniary juris- 
diction of Court is altered subsequently. 

A Court passing a decree is entitled to execute 
jt notwithstanding the provisions of s. 37, Civil 
Procedure Code, and the Court which passes the 
decree does not cease to exist merely because the 
pecuniary jurisdiction of that Court has been altered. 
ABDUS SATTAR V, MOHINI MOHAN Das Cal. 1024 


— S. 39 (d)—Madras Civil Courts Act (III of 
1873), s. 4-A—Transfer of decree by Principal Sub- 
Judge to Additional Sub-J udge —Legality-—Powcr of 
transferee Court to question validity of transfer. 
Where a decree is transferred for execution by 
one Court to another Court, the transferee ` Court 
cannot question the power of the transferring Court 
to order the transfer. 

Where a decree was transferred by the Principal 
Sup-Court of Calicut to the Court of the Additional 

‘Subordinate Judge of Calieut for execution : 

Held, that under s.4-A of the Madras Civil Courts 
Act, the Additional Subordinate Judge could pro- 
‘ceed with the execution even though the application 


s 
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was not transferred tohim by the District Judge. 
MALABAR Forests & RunneR Co, LTD v. MANAVIKRAMAN 


Mad.1212 

s. 47 4 
See Acra Tenancy AoT, 1926, 5. 3 (14) 532 
Sre Crvin PReCEDURE CODE, 1908, s. 1! 439 
SEE PRESIDENCY Towns INSOLVENCY ACT, i809, ss. 17 
AND 46 399 
S 47—Bengal Tenancy Act (VIII of 


1685), s. 118-A— Rent suit— Co-sharer landlord party 

defendant No 1— Kabula between defendangs Nos 1 

and 2— Execution sale—Plaintiff purchasing ten- 

ancy—Suit for khas possession - Applicability of 

s. 47 against defendant No. 1. 

Defendant No. 1 was made a party_ defendant in 
a suit for rent, brought by the plaintiff against 
the tenant for the purpose of obtaining an effective 
decree for rent, regard being had tothe provisions 
contained in s. )4*-4, Bengal Tenancy Act, and got 
a decree. Before the execution sale of the tenancy, 
defendant No. 1 obtained a kabula from the 
tenant. The’ plaintiff who himself purchased the 
tenancy in Court auction brought a suit for khas 
possession of Jands: 

Held, that as between the plafatiff, who succeeded. 
in obtaining a decree for rent against the tenant, 
and defendant No, 1—a zo-sharer landlord, who 
was joined as a party defendant in the suit for 
rent for satisfying the requirements of law, as 


contained in s. 148A, Bengal Tenancy Act, 
there was no question relating to the execu- 
tion of the rent decree, nor was there any 


question relating tothe discharge or satisfaction of 
the rent decree The decree was for rent and the 
liability to satisfy the decree was in the tenant 
defendant or her representatives, and not in defend- 
ant No, 1, the co-sharer landlord. If, therefore, 
there was no liability indefendant No. 1 to satisfy 
the decree for rent, as there was none, no question 
of execution, diecharge or satisfaction of the decree 
could possibly arise as between the plaintif on the 
one hand and defendant No. 1 on the other. There- 
fore, the suit for khas possession, as brought by 
the plaintiff, sofar as it was directed against de- 
fendant No. 1, could not be held to be one barred 
by the provisions contained ins 47, Civil Proce- 
dure Code NIJIBAL ISLAM Monta v. Goram AFSAR 
MoLLA Cal. 13 


s, 47—Dispute as to shares of legal represen- 
tatives—Determination by execution Court. 

Where there is a dispute as to the shares of the 
legal representatives cf & deceased decree-holder, 
or, in other words, as tothe extent to which the 
decree has been extinguished it is a question which 
falls within the purview of s. 47, Civil Procedure 
Code and this question may well be settled by ths 
executing Court underthe powers vested in it under 
that secticn. GHULAM [ATMA v, ABDUL Aziz 

: Sind 608 

s. 47—Lessees inducted on land by judgment- 

debtor pending litigation—Whether - representatives 
of the judgment-debtor. 

Tenants who are lessees inducted on the land by 
the judgment debtor pending litigation are repre- 
sentatives of the judgment-debtor within the mesan- 
ing of s. 47, Oivil Procedure Code and are bound 
by the decree passed against , the judgment-debtar, 
Nisei NAKTA-SHAH v. Kumar Promorsa Nata Roy 

i Cal. 647 

_____ s 47—Objection proceedings—Court-fee to 

be paid by plaintiff if proceedings be treated as 
sutt. 


gah ~ 


aon 7 


Wh 
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Under s. 47, cl. (2), Civil Procedure Code, the 
Oourt is entitled to treat a proceeding in execution 
as a suit and order payment of any additional court- 
fee. If that course is followed the objector is in the 
position of the plaintiff and the burden of paying 
any court-fee which might be payable falls upon 
him Jamuna Das v. BAIJNATH PRASAD Pat. 1003 
———-— 5. 47, O0. VI, r. 17—Creditors claim to 

right-of subrogation to trustee's right of indemnity 

— When can be made—Amendment of pleadings — 

Practi®e. . = 

It is more than doubtful, whether a 
Court, in enforcing the right of indemnity against 
any trustee, will allow actual sale of the trust prop- 
erty in execution. Where a creditor sues the trustee 
with whom he contracted and ultimately proceeds 
against the estate by way of subrogation, relief against 
the estate must be sought by independent proceed- 
ings toenable the plaintiff to obtain this relief in 
one suit: (a) the plaintif should sue the trustee ag 
a trustee: (b) under O. XXXI and O. II, Civil 
Procedure Oode, all the trustees should be joined ; 
(c) the parties 
represented ; (d) indemnity and eubrogations to that 
right should be claimed. 

The Court should, whenever possible, assist the 
plaintiff by adding parties and amending pleadings, 
but at the stage ofexecution it would be wrong to do 
80. MaoxintosH Burn LTD., v, SHIVA KALI KUMAR 


Cal. 282 


s. 47, O. XXI, r. 58—Decree“against estate 
of deceased—Right to execute against legal re- 
presentative—Objection by executor that decree 
cannot be executed against him —Whether | one 
under s8. 47, , | 
Where a decree-holder has rightfully obtained a 

decree as against the estate of the deceased, he is 
entitled to have his remedy as against anybody 
who may have stepped in the meanwhile, into the 


shoes of the original legal heir as legal representa- - 


tive of the estate. An application by which the 
executor objects to the execution of the decree 
against him, he not being a party to it, is one 
‘under s 47 and cannot be treated as one under 
-O. XXI, r. 58, Oivil Procedure Oode. BHUDHAR 
OHANDRA v. KESHAB CHANDRA Guosu Cal, 926 


——— 8. 47, 0. XXXIV, r. 14—Decree creating a. 


charge —Separate suit to enforce 
ability of. ; 

A separate suit to enforce a charge, created by a 
money decree, is not maintainable under s. 47, Civil 
Procedure Code; it must be enforced in execution of 
-the decree which created it. Order XXXIV, r. 14 isnot 

- applicable to such cases. A. ©, Dasroor v. H. A. 
KANDAWALLA Cal, 224 
S 49, See PRACTICE 927 
—- $. 60 — Upper Burma 
Manual, 1910, Direction R2—State lands—Right of 
occupier of—Whether saleable property. 
An-occupier of State lands can have no transfer- 
able right of use or occupancy therein. It may be 
that in practice Government has not ordinarily in- 
terfered with transfers made by occupiers of State 
lands ; but this does not mean that in law sucha 
right to make | transfers exist. Consequently the 
right of an occupier of State lands is not saleable 
property within the meaning of s 60, Civil Proce- 
dure Code. Mauna Lu Son v. Mauna SHWE ZIN 


it—Maintain- 





4 


: Rang. 815 ` 
— S. 60 (C)—-‘Occupied by’, meaning of—House ` 
in which agriculturist lives—ixemption from attach- i 





ment. x 3 
Pas 7 
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beneficially interested should be ' 


. of the purchase money as compensation 


| decretal amount due 


Land Revenue ` 
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‘The words ‘occupied by’ in s. 60, cl (©, Civil 
Procedure Code, means “lived in by”, or “nged 
for agricultural purposes by” Ifan agriculturist 
proves either of these conditions his case can come 
within cl. (c) of s. 60 and the house will be exempt, 
from attachment. JAGAT SINGH v Pauman SINGH | 

: Ya Lah, 428 
- s. 60 (1) (1),0. XXI, r. 48—Pay of Staff 
Sergeant - Whether can be attached in execution. - 





|“ The pay ofa Staff Sergeant whom the Army Act 


applies cannot be attached in execution of a decree of` 
a Civil Court, inasmuch as he is not a public Officer 
ands. 60, Civil Procedure Code, would not apply to 
him. Epwarpsv. Buaga Devas & Co. tBom. 26 
——— S. 64, Expl. 1, s. 73, O, XXI, rr. 89, 100— 

Prior to execution sale attached property sold 

privately and 5 per cent, deposited—Another decree- 

holder applying for execution prior to auction— 

Rateable distribution ordered—Attachment of the 

same property again—Sale and purchase by himself 

—Private sale, whether can prevail against sub- 

sequent auction-purchase. 

In execution of a decree K attached the judg- 
ment-debtor's field on May 17, 1925 and brought it to 
sale in execution on December 8, 1925. The execution 
purchaser deposited Rs 26'-8-0 beinga quarterof 
the purchase money Rs. 1,050; one U obtained a decree 
against the same judgment-debtor and applied for 
execution of his decree on November 14, 1925, Both 
the execution proceedings were pending in one and 
the same Court which on U's application for execution 
ordered rateable distribution. Before the auction- 
sale was held at the instance of K, the judgment- 
debtor sold the field on November 25, 1995, to one 
Aand on January 6, 1926, deposited in Court 
Rs. 52-8-0 being the amount equivalent to 5 per cent. 
payable to 
the auction-purchaser and instead of depositing the 

to K he paid ‘the amount 
privately to her Pleader apparently on January 6, 
1926, ThereafterU obtained an orderof attachment 
ofthe same field on January 13, 1926, and brought 
it to sale on April 15, 1926 and became himself the 
purchaser. He obtained physical possession of the 
field in due course. A the private purchaser in- 
tervened under O. XXI, r. 109, Uivil’ Procedure Code 
but without success. He therefore instituted a suit 
against U for recovering the field, U became entitled 
to rateable distribution by his application made on 


< November 14, 1925, his rights were enforceable under 


the attachment already made by K on May 17, 1925: 
Held, that the private ‘sale in favour of A. 
which was executed on November 25, 1925, was 
obviously contrary to K's attachment which was not 
only for the benefit of himself but also of U. The 
field under attachment was sold on December 8, 
1925, for Rs. .1,000 which sum was deposited in full 
by December 18, 1925, The Court. having been in 
possession of the assets U was entitled to rateable 
distribution under s. 73, since the sale was held in 
pursuance of K attachment which is also for the 
benefit of U. The amount due under the decree. of 
K was not paid to her until January 6, 1926. Up 
to that date the attachment in any case continued 
in force and consequently the private sale made on 
November 15, 1926, could not prevail against U's 
claim. ATMARAM AKaJI v. UDERAJ SHRODIN Nag. 628 
———— 5, 66—Possession of plaintiff—Whether 
material for application of s, 6—Suit by real ewner 
against benamidar—When barred—Title to land 
‘if can pass by admission—Deed of relinquishment 
of possession by benamidar in favour of real 
owner—Title, if conferred—S, 66, scope. of, 


gvi 
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For the application of s 68, Civil Procedure Code, 
it is immaterial whether the plaintiff is in possession 
and seeksa confirmation of possession or whether 
he is out of possession and seeks to recover it. 

Title to Jand cannot pass by admission where the 

- statute requires a deed, A deed of relinquishment 
executed by a  benamidar giving an under- 
taking not to interfere with the title of the real 

owner will not confer any title on him. 

Per Mohammad Noor. J.—lf the real owneris in 

* possession of the property and the certified purchaser 

wants to take advantage of his name being in the 
sale certificate and brings the suit on that basis, the 
real owner can successfully: defend it on the ground 
of his being the real purchaser. But if the plaintiff 
does not base his suit upon the title which he 
undoubtedly has on account of his being the real 
purchaser at the Court sale, but on some other title 
subsequently acquired, his suit does not come within 
the mischief of s.66 of the Civil Procedure Code. 
Kasurt MULL v Soxan RAM Pat. 393 


ss. 73, 115—Order directing rateable disa 

tribution—Whether a ministerial order—Revision, 

af lies, 

a order under s. 73, Civil Procedure Code is not 
a ministerial order but a judicial order and when 
another remedy is open toan aggrieved party the 
High Court will not exercise special powers of re- 
vision. The High Court will not interfere when the 
aggrieved party can have the dispute adjusted by 
instituting a suit, Karacut BANK, Lrp. v Messrs. 
ALEXANDAR DREW & Sons Sind 700 
——- S 92. Sez Trust 570 


$,92—Suit unders. 92—Death of one of 
the original plaintiffs—Suit, does not abate. 

Where a suit has been properly instituted ac- 
cording to s. 92, Civil Procedure Oode, there is 
nothing in that section which saysthat the suit can- 
not be continued if one of the original plaintiffs 
who instituted the suit in the manner laid down by 











law happens to die, Ram Gautam v, SHYAM SARUP 
All, 849 
s. 96—Party offering to be bound by 


oath— Decree passed, if a consent decree. 

When a party offers to be- bound by the statement 
of a certain person, that statement becomes con- 
clusive evidence under the Oaths Act and it 
is on the basis of that evidence that the Court de- 
cides the case It cannot, therefore, be said that the 
decree in such a case is passed with the consent of 


the parties. MoaammMap Hasna Kuan v, MOHAMMAD 
JAN KHAN Lah. 1102 
s. 98 (3) as amended by Act XVII 





of 1928—Difference of opinion in Division Bench 

—Point of difference to be stated by Division 

Bench—Letters Patent (Lahore), cl. 26. 

With the addition of sub-s. 3, s. 98, Civil Procedure 
Code, made by the Repealing and Amending Act 
XVIL of 1928, that section has no application to 
cases heard by a Division Bench of a Chartered High 
Court, whether on appeals from decrees of Subordi- 
nate Courts or from decrees passed by a Judge cf 
the High Court on the original side, and all 
cases of difference of opinion among -the Judges 
composing the Division Bench are governed by 
cl. 26, Letters Patent. The Division Bench should 
stat® expressly the points of difference. SARDAR BIBI 
v. Hag Nawaz Kuan Lah. 575 F. 8. 
| $.100—Ancestral character of land, whe- 
ther a question of fact—Whether can be taken in 
second aprecl, Ai 

i e 
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Tne question of the ancestral character of certain 
land is a finding of fact which cannot be re-opened 
in second appeal. OHIrRAGH Din v. MaHTAB Lah. 986 

$.100—Appellate Court disallowing cross 
objections—Appeal from the decree—Competency of. 

An appeal lies from the decree of an Appellate 
Court disallowing the cross-objections of the respond- 
ent. SAWAN SINGH v. KARTAR Sinai Lah, 520(b) 

s, 100—Decision on facts—Whether binding 

on High Court. - i 





The High Court is bound by a decision? on facts 
however unsatisfactory the reasoning may be. 
LACAMAN DAL v. MUNSHI MAHTON Pat. 734 


s, 100—Finding of adverse posszssion, when 
can be interfered with in second appeal. 

Whero the finding of adverse possession or the 
conirary is an inference from facts found. by the 
lower Appellate Court, that inference is open in 
to be dealt with by the Court in second appeal. 
SUBHADDRA Kuar v. RAM SEWAK All 807 
s 100—Interpretation of document of title 

—If a question of law—Second appeal, if lies. 

Interpretation of a document of title is a question of 
law and a second appeal is competent. 
DARBARI Rau. Lah. 934 
$.100—Interpretation of document of title 

—If a question of law—Second appealif lies— 

Deed. 

The determination of the intention of the parties 
is a question of fact but ifthe sole evidence to de- 
cide if is a document of title then a wrong interpre- 
tation of that document is a question of law on which 
a second appeal lies, Kansai NATH v, OHAKAR Duar 

Lah.1016 
s. 100—Presumption, drawing of, frem a 
certain state of facts—Question of fact. 

Where a presumption should be drawn from a 
certain state of facts proved before the Court, is a 
question of fact. MANMATHA Natu MITTER v., BARADA 
Prosap CHAKRAVARTY < Cal 1146 

s 100,0. XI, r. 11 — Objection as to prayer 
for discovery, not taken in grounds of first appeal 

—Whether can be taken in second appeal. 

Where the objection, that there has been prejudice 
by reason of the prayer for discovery not having 
been.given effect to, was not taken in- the grounds 
of appeal before the District Judge in appeal, 
itis not right in allowing this objection to be raised 
in second appeal. NAGENDRA Nars Roy v Haran 
CHANDRA ADHIKARY Cal 927 
— — 5, 102. SER PROVINCIAL SMALL Causz COURTS 

At, 1887, 8, 16 886 
——s, 110—-Application for leave to appeal by 

defendant— Considerations, 

When a defendant applies for leave to appeal, 
the Court is not concerned with the different con- 
siderations that might arise in a case where the 
applicant for leave to appeal to His Majesty in 
Council is the plaintiff in the suit. Dawsons Bank 
Lro v. Nippon MEUKWA Rang. 1033 
-—-——-S. 110—Valwe of subject-matter in appeal— 

How to be ascertained—-Plaintijfs’ claim exceeding 

Rs. 10,000—Dismissal by trial Court—High Court 

passing decree for Its. 9,182-6-3—Amount with 

interest exceeding Its, 10,C0J—Leave to appeal, if 
can be given. 

In the case of an application for appeal tothe 
Privy Council, for the purpose of ascertaining the 
amount or value of the subject-matter of the suit 
in the Court of first instance, it is necessary to 
ascertain the amount or value of the subject- 
matter of the suit at the date of the institution 
of the suit, 











RAM Diya v. . 


` 
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Where the plaintiff's cldim which was for a 
sum above Rs, 10,000 was dismissed in the trial 
Court but the High Court passed a decree for 
Rs 9,152-6-3 with interest at 6 per cent and the 
decree of the High Oourt including interest up to 
the date of decree exceeded Rs, 10,000: 

Held, that the defendant should be given leave 
to appeal to the Privy Council unders. 310, Civil 





& Procedure Code. Dawsons BANK, LTp. v. NIPPON 

~ MEUKWA Rang. 1033 
s. 115. ! 

SEE Ciri Proogpure Cops, 1908, s. 11 1064 

Sep CIVIL PRocEDURE Cops, 1908, s. 73 700 

Sen Orvit Procepurg Cope, 1908, s. 144 1105 


~~ discretion of the lower Court, 


as 


Ser Crvit Procepure Cope, 1908, O. 1X, r. 13 


777 
SEE EXEOUTION SALE 1126 
8.115—Discretion of judicial  officer— 


Interference in revision—Propriety of. 

When an order is made in the exercise of the 
ordinarily the dis- 
cretion will not be reviewed by the High Court in 
revision. But it is impossible to lay dowo’a hard 
and fast rule that in no circumstances will the 
discretion exercised by a judicial officer bs reviewed 


either under s. 115, Oivil Procedure ode, or 
under s. 107, Government of India Act, or 
under the combined operation of the two 


sections, Each case must depend upon its own facts ; 
and, subject toany question of costs, applications of 
this nature that is to say, applications for amendment 
of plaints where trial has begun have got to be 
considered very carefully. They have to be con- 
sidered very carefully because it is essential that 
the righis of either party should not be prejudiced. 
LOKE NATH MUKHERJEE V. ABANI NATH MUKHERJEE 
R Cal 923 
S 115—Finding in appeal based on con- 
siruction of power-of-attorney — Whether can be 
challenged in revision, 

Where the lower Appellate Yourt decides an 
appeal on a finding based onthe interpretation ofa 
power-of-attorney, which the Court has jurisdiction 
to do, the finding is not open to be challenged in 
revision, MoHAMMAD HASHAM KHAN v. MOHAMMAD JAN 
KHAN Lah. 1102 

s. 115—Functions of kazi—Matter dealt 
with by Uourt of lowest jurisdiction—Material 
irregularity, if arises. SEB MUHAMMADAN Law— 

MARRIAGE 1028 (b) 


s. 115 —Mistake of petitioner due to accident 
or inaducrience—Erroneous decision in law— 
Discretion. not exercised—Interference in revision— 
Legality of. 

Where the mistake by the petitioner was due to 
mere accident or inadvertence and on the merits it 
was a fit case in which extension should have been 
granted and the lower Court did not apply its mind 
to this aspect of the case and allthat it held was 
that legally there was no powerto extend the time 
and.this view was found erroneous : 

. Held, that it was open to the High Court in 
revision toextend the timefor payment. SAPURAN 
SINGH v. SHABRAT ALI Lah. 96 (b) 

——— $.115—Refusalof lower Court to execute 

decree by attachment of properiy heldtobe not 

saleable—Whether failure to exercise jurisdiction 

—Revision, if competent, 

Where the lower Court refuses to execute a decree 
by attachment of property which it holds to be 
non-saleable property, by so doing, it does not fail 
to exercise the jurisdiction which it is vested ; but 
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in deciding thatthe property is not saleable, it is 
actually exercising its jurisdiction, Maune LU Sog 
v. MAUNG SHWE ZIN Rang. 815 


-s. 115—Revision—‘Case decided’, meaning of 
—Lower Court holding on report of office, that 
the stamp paid by plawntiff was insufficient and 
ordering the deficiency to be made up—Court, whe- 
ther refusing jurisdiction to try suit—Order, whether 
amounts to a ‘case decided'— Revision, if lies. 

Where on a report made by the ofice that the 
court fee paid by the plaintif was insufficient, the 
Court, having heard the plaintiff's Counsel, held that 
the amount of the court-fee paid was insufficient and 
ordered that the plaintiff should make good the 
deticiency and the plaintiff went in revision: 

Held, that a mere decision as tothe amount of the 
court-fees payable did not amount to a “case decided" 
within s.115, Uivil Procedure Code, nor wasit neces- 
sarily an irregularity in procedure or illegality or a 
refusal to exercise jurisdiction and hence revision did. 
not lie. ; 

Per Sulaiman, C. J.—lt is not possible to lay down 
any complete and exhaustive definition of the word 
“ease”. The word “case” is notan exact equivalent 
of the word “suit”; it is something wider. At the 
same time, it is not sowide as to inelude every 
order that is passed by a Oourt during the trial of a 
suit or proceeding pending before it. It cannot: 
be a case unless it is a proceeding which can be regard- 
ed as something separate and in`a sense independent. . 
from the suit under hearing, and the termination of 
that proceeding should be somewhat different from: 
mere orders passed in the ordinary trial of the suit 
itself, Ordinarily speaking, orders passed by the 
same Court from time to time during the trial of a 
suit would not be regarded as so many separate cases” 
decided by the Court, each of them being revisable 
under s.115, Oivil Procedure Code. But where the 
case is a proceeding which can be considered 
separate and distinct and is finally disposed of by 
an order which terminates it, it may well be con- 
sidered to bea case decided although the suit has‘ 
notin one sense been completely disposed of, i 

Per Mukerji, J.— The decision that the court-fee paid’ 
was insufficient did not terminate the proceedings 
before the Oourt and thereforeit could not be said 
that any “case” was decided. The order passed was’ 
only one of the orders necessary and preliminary to 
the hearing of the suit, and it cannot be said that it was: 
a complete and independent matter. MrssRs. GUPTA- 





‘ & Co. v. Messrs Kirepa Ram BROTHERS 


: All, 1183 F. B. 
———§,;115—Revision on ground of error of law 
—No question of jurisdiction involued—Competency 
of revision. f 
An application in revision will not be entertained 
on the ground of error on a question of law in 
which the question of jurisdiction is not involved. 
KARAOHI BANK Lrp. v. Messrs ALEXANDER DREW & 
Sons. Sind 700 


s. 115—Revision—Other remedy open to- 
aggrieved party—Interference—Propriety of. _ | 
The High Court will not interfere in revision 

when there is another remedy open to the aggrieved 

party, except where some ‘special ground 1s made 
out or suggested why therevisional powers of the 

High Court should be exercised. MAHATHA Lone 

SINGH v. Bisnun Lat SINGH Pat, 560 

_ gg. 115—Revistonal jurisdiction— Whether 

- can be exercised by High Court of its own accord. 
Where out of three petitioners, two filed a revisfon š 

against the order passed on their ,application, the 
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third may very well expect that justice would be 
done towards the joint petition and the third need 
not file a separate application in revision, The 
revisional jurisdiction of the High Court need not 
be invoked by a party and it may bə exercised by the 
High Court of its own accord. 

Where the Judge did apply his mind and 
wrote a judgment, whether itbe right or wrong, 
it cannot properly Le revised by High Court, under 
ihe provisions ofs. 115 of the Civil Procedure Code. 
JAIMALA Kunwar v, COLLECTOR OF SAUARANPUR 

All, 704 
——— 8.115, O. XXXIX, rr. 1, 2—Proceedings fer 
temporary injunction—Whether constitute ‘case'— 

Revision. 

The proceedings for a temporary injunction taken 
under O. XXXIX, of the Code of Civil Procedure 
must be deemed to be “a case " within the meaning 
of s. 115, Civil Procedure Code, and open to revision 
as they do not directly affect the ultimate decision 
of the suit one way or the other. Harr CHAND 
ANAND & Co, v. SINGER MANUFACTURING Co. 

Lah 1064 
S 144—Limitation Act (IX of 19084, Sch. I, 
Arts, 181, 182—Application for restitution— 
Limitation — Article applicable—Starting point. 
. An application for restitution must be treated as an 
application for execution ofa decree and the article 
applicable is therefore Art. 182. The lawon this 
matter is the same as it was under the Code of 1€82. 

Even if Art. 181 applies, limitation begins to run 
from the date of the decree of the final Court of 
Appeal. MUTHUKARAPPAN CHETTYAR Vv, ANNAMALAT 
QuETTY4R Rang. 889 


—S.144—Scope 0of—Whether confined to cases 
where decree is varied or reversed— Court's power to 
grant restitution. | 

Section 144, Civil Procedure Ccde is not confined to cases 

where the decree is varied or revereed on appeal. ‘Ihe 

power of the Court to grant restitution is not ccrfired 
to the cases covered by the provisions of the scction, 
lt extends also to cases which. do not come strictly 

within the provisions of 8. 144. 

Where the order, which was of the basis 
an application under s. 144,was passed on August 18, 
1928, but the opposite party kept the proceedings 
pending, by an application for review, and then 
by a Letters Patert Appeal wherein a stay was 
granted, until December Ië, 1920: 

Held, that the application under s.144 made on 
December 18, 3941 was not bared by limitation, 
Racaveaxs Laru v. Miss. G. B. Sorano Pa: 365 


ss. 144, 151—Dispossession of party due to 
erroneous order of Court— Case not falling under 

6. 144—lIrherent powers of Court, if can be 

exercised, 

When a Court in consequence of ils own errone- 
ous order ousts the rightful owner from tle porsession 
of property which belongs to him and places another 
-ia possession, itis the action of the Court which 
causes the injury to the aggrieved party ard it is 
to. the Court that the latier is entitled to lcok for 
redress. No suit lies against the Court. The proper 
remedy ifthe case isnotcne falling within s. 144, 
Oivıl Procecure Code, is by exercise of the Ccurt's 
inherent powers. HEMENDRA CHANDRA v., BALLAYI DEVI 

Pct. 1171 
— 88, 144,151, 115--Attachment—Payne it of 
money to avoid attachment—Setting aside af execu- 
tin proceedings— Application jor refund ander 
8. lii—Rejection of —Revision—Interjerence, neces- 
sity of —Equitics, 
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The plaintif co-operative society obtained an 
award against a person and took cut execution 
against his legal representatives To avoid attach- 
meut oftheir movables they paid some money and 
then on theiz objection in execution ihe execu- 
tion- proceedings being eet aside, they applied fcr 
refund of morey unders 151, Civil Procedure Code It 
was refused by the executing Court but the lower Ap- 
pellate Cour: allowed it. In second appeal, it was 
urged that the lower Appellate Court had no jurisdic- 
tion to entertain the appeal as the order Passed by the 
Court of first instance was under s. 151 : 

Held, that even if no appeal lay, the order cf the 
execution Court was open to revision end 
it was equitable that the benefit received 
by the decree-holder onthe basis of the preceedings 


should be restored to the opposite party on the 
setting aside of the proceedings. Co-OPERATIVE 
CREDIT Socrziy, Inporav Saric Ram Lah, 1105 
8.145. Sge Prusipexcy Towns INSOLVENCY 

Act, 1909, ss. 17, 46 399 


———-s'145 (a), O. XXI, r, 40 (1) (5\— Arrest of 
judgment-debtor — Release on surety execuling 
security bond— Surety undertaking liability under 
decree if not discharged by gudgment-deblor in a. 
month—Default—Execution against surety— 
d anaa of bend—Contract Act (IX of 1872), 
s. 1:6. 

The decree holder applied for execution and prayed 
for arrest of the jndgment-debtor who was arrested 
and subsequently he putin a petition to release him 
on the strength of a surety. The material ) art of the 
security bond executed by the surety was as follows: 
“The defendant in the above suit, viz, P. H, R. M. 
Peri Perianan Ohettiar was arrested, and he was 
produced before this Court. He agreed with the 
plaintiff to discharge the decree dett within a month 
andhe requested time for a month. The said 
Perianan Chettiar requested me to stand surely 
therefor, and I agreed to it and executed this bond, 
If the above Perianan Chettiar dces not discharge the 
said decree to the plaintiff withinone month, I 
hereby agree that myself, my heirs and the successors 
to my title are bound to pay the amount in full due 
upon the said decrce, and l have executed this surety 
bond.” The Court released the judgment-debter and 
dismissed the execution petition On default of 
payment of the decree within a month, the decree- 
holder applied for recovery of the amount from the 
surety : 

Held, that the sezurity bond did not come under 
O XXi,r, 40, cl. (5) proviso, Civil Procedure Code 
but fell under s 145(@: and that the decree holder 
was entitled to recover the amount from the surety. 

Held, also, that even if the bond did not come under 
O. XXI, r. 40011) or under O. XXi, r. 40 (5) Proviso, 
it was enforceable under s. 126, Contract Act, 
KARUPPAN Cuntriar v, NAGAPPA CHETTIAR 

Mad, 973 (b) 


8.146, O. XXII, r. 10, O. XXH, r. 1— 
Compromise, when efective- NMortgagee pendente 
lite— If entitled to be impleaded as plaintiff or 
defendant in subsequent partition suit—Plaintiff 
af can wilhtruw Jiom suit. 

A compromise to be complete and effective accord- 
ing to the intention of the parties require the con- 
sent ofall Jfallihe parties agreed, it would become 
eres but if some stood out, it would have no effect 
at all, 

The guardian of a minor would have no power to 
compromise the suit without the sanction of the Court 
under O, XXXII, r. 7. Civil Procedure Code. 
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Where the compromise having broken down, the 
question was whethera simple mortgagee (the ap- 
pellant) subsequent to suit of the share ofa party 
in partition suit has the right of being addedas a 
party, as plaintiff or defendant ; 

Held, that he cannot be made a- defendant or 
plaintiff. A person who applies to be made a plaintif 

“under O. XXL, r.10, must show that the original 
ple interest inthe suit has devolved on, or 


as been assigned to, him absolutely and not merely . 
interest in the © 


that he has obtained a derivative 
subject-matfer likea simple mortgage; and the 
suit may. be continued by him in the place of and not 
merely in addition to the original plaintiff. Sec- 
tion (46, Civil Procedure Code, is a residuary section 
which extends the principle of O. XXII, r. 10 to 
proceedings and applications for which by the Code 
or any other law no other provision is made in’ that 
behalf and enacts that in such cases the proceeding 
-or application may be taken or made by or against 
any one claiming under the original party. The 
appellant's application to bs impleaded as a person 
on whom the plaintiff's interest has devolvedin a 
pending suit and to continue the suit being express- 
ly provided for inO XXII, r. 10to the extent to 
- which that rule allows and no more, he cannot be 
permitted to avoid the conditions of that provision 
by purporting to proceed under the residuary s. 145. 
ANNAMALAI UHETTIAR V. KOOTHAPPUDAYAR Mad, 273 


—ss. 148, 149—Exlension of term for pay- 
mënt of court-fee-No direction in decree— 
Extension, if can be granted. 

Although wherea direction as to the payment of 
the court fee is incorporated in the decree and the 
consequences of non-payment are also described n 
the decree, then the time cannot be extended by the 
Court, yet when there is no direction in the decree 
relating to the making up of the deficiency in court- 
fee, it isopen, under ss. 148 and 149, Civil Procedure 
Oodo, read together, to the Court to extend the time 
for the payment of the court-fee even after the 
time originally fixed for payment, Sapuran SINGH V. 
SHABRAT ALI Lah. 96 (b) 


————85, 148, 151—Decree— Period fixed by decree, 
extension of —Apvlicution to extend before decree— 
Omission by Court to consider through  mistake— 
Rectification of mistake — Necessity of —Contingent 
clauses in decree—Proper course 
A Court has power to extend time for the doing 

of any act prescribed or allowed by the Ovde, even 

though the, period originally fixed or ‘granted may 
have expired. But when the application for exten- 
sion is made before the decree, the Court is bound 
to consider it, and-exercise the jurisdiction confer- 
red onit bys. 143 one way or the other. Conse- 
_ quently, when a time has been fixed under O, VII, r, 
jl, the Court has jurisdiction to extend it under 
s. 144, in proper cases; aud when it fails to consi- 
der an application through a mistake of its own,- ib 
has inherent jurisdiction to rectify’ its mistake, even 
“though it means the re-opening of a decree. But 
that predicates diligence on the part of the Court 
and its officials, too, and when they have not been 
diligent justice requires that no party should be 
allowed to suffer because of their negligence 
Where a decree stated “plaintiffs should pay 
deficient court feesion Ks, 4708-0 within 15 days or 

suit shall stand - dismissed’: . À 

# Held, that such a decree was undesirable and the 

proper course for tha Court wasto fix a time for 

payment and wait until it expired before passing ite 
~ deoree aud that the decree should then be a final 
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one dismisaing’the suit and not contain contingent 
clauses. HARJIMAL v. Firm SHANTILAL SaKALCHAND 
| - Nag. 840 
———— 88.148,151—Trial Court granting time for 
making deposit in pursuance of High ‘Court's 
decree—Default by plaintiff—Dismissal of suit— 

Lower Appellate Court, whether can interfere with 

the discretion of the trial Court. 

‘Ina partition suit, seeking to set aside an alienation 
in respect ofa property the High Oourt passed a 
final decree allowing the plaintiff possession of a 
share, onhis depositing acertain amount in default 
of which the suit was to be dismiased. The trial Court 
gave plaintiff time. The suit was dismissed on 
plaintiff's failure to deposit within time. Plaintiff 
appealed against the order that he should make the 
deposit and also against the order dismissing the suit. 
Both these appeals were dismissed by the lower 
Appellate Court holding that s. 148 Civil Procedure 
Code would not be applicable: But under s. 151, the 
plaintiff was granted four weeks’ more time to make 
deposit: ` 

Held, that the extension granted by the lower 
Appellate Court could not be considered to have been 
in the exercise of any judicial discretion, for this 
exercise of discretion was in fact reversing the dis- 
cretion of the District Munsif with regard to the 
time granted. NARASIMHALU V. DONGA RAMAYYA 

Mad. 702 
—— 8 151. 


SEE Cıvıl Procepurs Cone, 1103, s. 144 1105 
SEE OIvIL PROOEDURE Copr, 1908, s.148 702, 840 


- s.151—Decree based on agreement—Mistake 
which renders decree infructuous—Inherent power 
of Court to correct the mistake, 

The Gourt possesses an inherent power to correct 
a mistake that will render infructuous an agree- 
ment between the parties to a case which has been 
approved by the Court and made the basis of the 
decree. Rikar Rasv. RADHE SHIAM All. 569 
s. 151—Inherent powers— Refund of purchase 
money once allowed to be withdrawn by auction 
purchaser. g 
A Oourt has inherent jurisdiction to order refund 
of purchase money once allowed to be withdrawn 
by-the auction purchaser. NATHU Mat v PUNJAB & 
Sinp BANK, LTD’. Lah. 931 (a} 
s, 151+ Order 1§51—Appeal— 
Maintainability of. 
An order made in 





under 8. 





the exercise of the inherent 
powers of the Courtis not appealable. HEMENDRA 
CHANDRA v BALLAVI DEYI - Pat, 171 


—— s. 151, 0. XXI, r. 92—Sale in execution— 
Confirmation of—Setting aside of sale by consent 
of parties—Application for execution—Judgment- 
debtor objecting that sale was set asile without 
jurisdiction —Maintainability of. 
The decree-holder having obtained. a decree 

brought the property tosale and purchased it, By 
consent of parties the execution sale was set aside 
on the judgment-debtor agreeing to comply with the 
decree. The decree-holder applied for execution but 
the judgment-debtor contended that the order setting 
aside the sale was passed without jurisdiction and 
the execution petition was not maintainable: 

Held, thatthe Oourt was undoubtedly capable of 
executing the decree and if the parties consented to 
an irregular procedureinits doing 80 the Court 
would not be exceeding its jurisdiction in adoptigg 
that procedure ; that the judgment-debtor had the 
advantage of the sale of the properties being set 
‘aside by his own consent and by his promise to pay 
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the decree amount and he could not 
be heard to say that the Court had no power 


to set aside the sale. SETTIPALLI NARASAYYA GA 
CHINTALAPUDI RAMAGOVINDAN Vad. 192 


8.151, O. XXII, r. 10—Assignment during 
pendency of appeal— High Court's power to implead 


subsequently 





assignee—S, }51— Applicant neglecting another 
remedy—Whether s. 151 can be invoked—Com- 
plications and additional evidence, necessary 


consequence—Desirability of invoking s 151. 

Where the assignment in favour of the applicant 
was not during the ‘pendency of the appeal the 
High Court has no jurisdiction under r, 10, O XXII, 
to implead the assignee as a party to ihe appeal, 
whether the suit is a mortgage suit or not 

It is not permissible t6 invoke the inherent jurisdic- 
tion of the Courtas defined by s. 151, Civil Procedure 
Code, in cases where the applicant haa his remedy 


of justice and not to create complications in a 


All 970 
———~S. 151, O XXVI,r. 12— Commissioner's report 


Value of—Objections— Death of Commissioner 
if makes any difference in matter of consideration 
of report~Summary dismissal of objections by 
trial Court— Inherent jurisdiction to remand case 

‘ for proper. adjudication, 
Commissioner's report and the opinion expreas- 

ed by him on the evidence is merely a piece of 
evidence to be considered by the Judge. The fact 
that the Commissioner jg dead at time the 
considered makes no difference It 
Court to Consider each objection to 
show in his judgment the natvre of the objection and 
his grounds for allowing or diemigsing it 
trial Judge merely expresses his opinion tliat the 
objections are of no substance, the Appellate Court 
has jurisdiction wider s, 
to remand the case tothe lower Court ARJANDAs v. 
GANGARAM Sind 703 


s. 15 2—1 ambsrderi bag ond village expenses 
—Sums awarded by High Court in conformity with 
figures of trial Court. Amount not impugned in 





argument of second appeal— Applicaticn for 
amendment of decree—Matntainability of. 
Where the High Court awarded by way of lam- 


: I it was not in confor- 
With the judgment Sanwan Das v. Siva Ray: 


: All. 949 (a) 
——-—-O.1r. 3~ Questions of law and fact between 
plaintiff D identical— 
Whether can be joined in same suit. 


b h in the same suit unless right 
to relief against all the defendants arises out of ihe 


“same act or transaction or series of acte or trarsae- 
tions, RAMAUTAR SINGH v Bris KISHORE Pracav SINGH 


Pat. 92341) 
O.I, r. 10—Pro forma defendant Pays) 
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to be transposed to category of plaintiffs—Deter- 

mination as to maintainability of suit— Necessity of 

—Transposition, if may be disallowed on ground of 

limitation— Limitation Act (IX of 1908), s. 22— 

Object of. : 

Where a pro forma defendant to a suit seeks to be 
transferred to the category of plaintiffs, the fact that 
the effect ofthe transposition might be to assist the . 
plaintifs is no good reason for refusing transposi- `- 
tior. It is not necessary to determine that the suit 
is maintainable, before passing an order upder 0. I, 
r &, Civil Procedure Code. 


A transposition should not be disallowed on the 


ground that it would affect limitation. DRI Goav, 
TRICUMII Pat. 760 
O. Ill, rr, 1 and 2—Aets of agent, when 

valid in Court—Practice hitherto obtaining— 


Necessity of power of attorney. 

Notwithstanding the practice, an act in the Court 
to be valid must either be performed by the 
party himself or by a party authorized by a power- 
of-attorney or by a Pleader appearing on his behalf, 
that is to say, authorised by a propér vakalainama, 
Binva Kure v, LALITA PRASAD Pat, 596 


A 
— O. V,r. 20,0. IX, r. 13—High Court, . 
whether can examine facts on which an order under 
0. V, 1 20 is passed—Petitioners must satisfy that 
service. was not duly effected—Lower Court not 
satisfied of it--Tnterference in revision, propriety 
ot 





J- . 

It is not within the power of Bigh Court to examine 
the facts on which an order under O. V, r. 20, 
Civil Procedure Code, is made. 

It_isfor the petitioner to satisfy the Court that 
service was not duly effected, 

Where it was clear from the record, that although 
no formal orders were made under O. V, r. 20, the 
Court was satisfied that the service could not be 
effected, ordered an advertisement ina newspaper, 
and took ex parte Proceedings subsequently and the. 
Court was not satisfied that the petitioners had mad 
out a case entitling them tothe setting aside of the 
decree, no evidence having been produced : 

Held, that there could be no interference in revi- 
sion. MANGAL SAIN-HARBANS LAL v ROSHAN LAL & 





Bros, 7 Lah. 1112 
O VI, r17. Se Cwi. PRocepure Cope, 
1908, s. 47 282 





O. VI, r. 17—Application for amendment of: 
plaint before trial has begun— Whether can be 
granted— Pendency of another suit with same reliefs 

— Whether ground for rejecting application. 

Where the trial has not begun when an application 
for amendment of plaint is filed, it should be allowed 
and if any inconvenience or prejudice is caused to 
the deferdants by granting the application, they can 
be compensated in costs. The mere fact that another 
suit ispending in which the reliefs sought for are 
nearly the esme or identically the same as the reliefs 
asked for in the present suit, that by itself would not 
be any justification whatsoever for the disallowance 
of an application for amendment of the plaint, 
Loxt NATH MUKHERJEE ©. ABANI NATH MUKEERJER 
Cal. 923 


— O. Vil, r.10. Ser LIMITATIọN Act, 1908 
8. l4 79 
O. VH, r. 10— Order returning plaint for 
Ercsentation to proper Court - Court returning and 
Court’ to uhich it is to be presented, whether should 
caercise same jurisdiction 
Order VJI, r. 10, Civ] Procedure Code, merely 
prescribes that the plaint shall at any stage of the 
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suit be returned to be presentêd to the Court in 
which the suit should have been instituted: and 
if for instance the plaint is preferred in the Revenue 
Court which has no jurisdiction, the proper course 
for the Revenue Court to follow is to return the 
plaint for presentation in the proper : Court, which 
may be the Civil Court. It is not necessary for 


passing the order that the Court returning the plaint 


-and the Court to which it is to be presented should 
be exercising the same kind of jurisdiction. 
KRITYANANDGSINGEH v. Dinu MANJHI Pat.109 


-—— 0. VII, r. 
plaintiff is really entitled to found different from 
that claimed in plaint—Applicability of O. VII, 
r. 10. 

Order VII, r 10, Oivil Procedure Code, only 
applies when it is found that the suit as originally 


framed was wrongly instituted in Court, but it does - 


not .apply when it is found at the trial, whether as 


the result of admissions made by the parties or 
evidence led by them, that the relief which the 
plaintiff is really entitled to is different from that 


claimed in suit and that that relief is not cognizable 
by that Court. In the latter case, the Court cannot 
decline jurisdiction. and order the plaint to be re- 
turned, but should proceed with the trial to its 
finish after amendment of the pleadings or other- 
wise, and pass such decree as the circumstances 
. permit It may in certain cases grant permission 
for withdrawal of the suit with liberty to file a 
fresh suit. Tanuman V AILMAL Sind 626 
—-——9, VII, r. 10, s. 107—Appellate Court 
finding that trial Court had no jurisdiction— 
Order of remand, if surplusage—Apnellate Court's 
duty toreturn the plaint to proper Court, 
Where the Appellate Court finds that the trial 
Oourt had no jurisdiction to try the suit, an order 
of remand is a surplusage. The plaint ought to 


“returned for presentation to the proper Court. 
Kansai RAM-ROSHAN Lat v, MOHKAM OHAND-OHERLA 
Raw Lah, 1050 

-O. VII, r. 11 (b). See Court-ree 3 





——--— 0. IX, r. 9, O. X, r. 4—Plaintiff’s Pleader 
filing reply and application for amendment— 
Pleader expressing inability to tate further 
pleadings ~ Dismissal of suit—Subsequent restoration 
of suit, legality of—Order of dismissal, if ultra vires 
—Good grounds for restoration, if made out. 

A case wasadjourned for piaintifi's reply toa 
On that date his Pleader filed a 
written reply and applied for amendment of plaint 
by putting up an alternative case. The Oaurt re- 


~ quired further pleadings from the plaintiff but the 


z dismissed, the 


Pleader said he had no instructions and he was 
asked not to make any statement. The suit was 
Court holding that plaintiff was 


“absent. But it was restored on an application under 


O. 1X, r. 1, Oivil Procedure Code : 

Held, that the inability of the plaintiff's Pleader 
toanswer further questions arising out of the reply 
“did not constitute either his withdrawal from the 


{suit or non-appearance of the plaintiff and the Court 


ought to have proceeded under O. X, r. 4, Givil 
Procedure Code by adjourning the case toa suitable 
date and callingupon the plaintiff to appear in 
person onsuch date for answering material ques- 
tions with reference to his 
application for amendment of the plaint. The Court 
had not even noted the points on which it required 
further information from the plaintiff's Pleader 


< which he was not ina position to furnish The case 


was adjourned for filing the plaintiff's reply and 
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written reply and the’. 
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not for his personal appearance and there was thus 
no negligence on his part in not personally attsnd- 
ing the Court at the hearing and hence the order of 
dismissal itself was ultra vires Consequently, there 
were good grounds for granting the restoration 
application, MURLIDHAR v, VITHAL DAJIBA 

Nag. 681 
——— 0. IX, r. 13. See Crvi PROOEDURE Copz, 
1908, O. V,- r. 20 1112 


———0. IX, r. 13—Case fixed for May 31, 1932— 
Defendant's mother died on May 23, 193 :—Applica- 
tion for adjournment —Order to bring representatives 
of mother on record on 26th— Order considered on 
2%th and case directed to be proceeded with—Hx 
parte decree—Restoration allowed on condition of 
paying one-third of decretal amount and costs 
Rs 350—Order, whether competent—Cause for 
adjournment, if suficient. 

The snit was fixed for final hearing for May 31, 
1932. On May 23, 1932, the defendants mother 
died and therefore the defendant on May 25, 1932, 
applied for the adjournment’ of the casestating that 
ashe had performed the funeral ceremonies of his 
mother, he cculd not attend the Court for 13 days. 
On May 26, 1932, the Court passed anorder to the 
effect that the plaintiff should take steps to-bring the 
heirs of the deceased defendant on the record by 
June 6, 1932. The plaintiff coming tokuow of this 
orderapplied on May 28, 1932, that it was not 
necessary to apply for substitution of names inas- 
much as the son of the deceased defendant was 
already on the record The Court therefore re- 
considered its fomer order and directed that the 


` case should proceed on May 31,1932, -andit was not 


necessary to bring anybody else on the record. 
The Court however did not adjourn the case and 
proceeded to decide it on May 31, 1932. The Court 
on that day after stating the facts of the case held that 
the plaintiff had proved his case and therefore the 
suit was decreed. On application, however, the 
restoration was allowed on conditioi of paying one- 


-third of decretal amount and Re, 350 damages : 


Held, that if was within the jurisdiction of the 


` Court below to pass an order for the payment of the 


decretal amount or a portion thereofin these circum- 
the condition however was an wnreason- 
able one’ . ai h 

Held, further that one should not punish the 
defendant in the present case by refusing to restore 
the case. The order dated May 26, 1932, by which 
the Court directed the plaintiff to take steps for 
substitution of names lulled the defendant into a 
sense of security and he might well have thought 
that the case has been adjourned and it would have 
served no useful purpose for him to have been 
present on May 31,1932, nor was it possible for him 
under the circumstances. mentioned above when he 
was performing the funeral absequies of his mother 
to have been present. MADAN Moman v, KANHAIYA 
Lar L All. 836 


13, O. XVII, r. 2— Court hours 
from 6a. m till noon—Presiding Oficer attending 
Court after these hours—Case taken up after 
these -hours — Disposal of suit in absence of 
defendants—Application for restoration — Whether 
to be granted , 
Where the Court hours are from 6 a m, till 
noon and for some reason the Presiding Officer 
is unable to attend Court during these hours an 

he takes up a case after the hours have passed 
and disposes of the case in the absence of the 
defendants, there is ample reason for the Court 


xxii 
Clvil Procedure Code—contd. 


to grant an application for restoration. That 
application for restoration falls under O. IX,r 13, 
Civil Procedure Code. Goran Sines v. KAILASH GIR 

: All 1179 
O. IK, r. 13, O. XLII, r. 1 (d), s.115— 

Application to set aside ex parte decree—Dismissal 

for default of appearance —A ppeal— Competency— 

Appellate Court taking the view that defendant 

was not at fault for non-appearance of witnesses— 

Material irregularity, if occasioned—Revision. 

The defendant applied for setting aside an ex 
parte decree passed against her. Notice was issued 
and a date was fixed for hearing of the application, 
On that date, the defendant failed to appear although 
her Advocate appeared, Nor did her witnesses 
appear not having been served. Her Pleader asked 
for adjournment but as the Judge was not satisSed 
that she had sufficient reason for not appearing, he 
refused to grant an adjournment. Her Pleader 
withdrew from the case and the application was dig- 
missed. She appealed to the District Court which 
held that the order of dismissal was a decree and 
was appealable as a decree and set aside the 
order : 

Held, (4) that the appeal lay under O, XLIII, r. 1, 
cl, (d), and not because the order of the trial Court 
was a decree; 

tii) that. in holding that the defendant had actually 
taken steps to cauee the attendance of her witnesses 

“and that there was nothing to show that she was in 
any way to blame for their failure to appear, the 
lower Appellate Court did not exercise its jurisdic- 
-tion illegally or with material irregularity and there 





was no ground for interference in revision, A. L, 
V, R. P. Cuerryar Firm v. MINACHI AMMAL 
Rang. 777 





O. IX, r.14—Principle of representation— 
T erher can be urged as against provisions of the 
rule. 

The principle of representation cannot be urged 
as against the definite provisions of O. IX, r. 14 
Oivil Procedure‘Oode. Danu Missir v, DHANI Manto ” 

. Pat.153 

-——— 0. X, r.4, Sze CIVIL PROOEDURE Cope, 1908 

0. IN, R. 9 ] 








A 681 
O. XVII, r. 2, Ses Oivin Procepurz Copg: 

1908, O.1X, r. 13 ra 1173 
-O. XVII, r. 2— Pleader stating he has no 


instructions and Pleader stating he has instructions 

for a limited purpose only—Distinction, 

A distinction is to be drawn between the case 
of a pleader who states that he hag no instruc- 
tions, and the case of a pleader who states that 
he has instructions for a limited purpose of making 
an application for adjournment, etc. The cace of 
a pleader who says he has no instructions deces 
not come under the Explanation to r. 2 of 
O. XVII. Gora SINGH v, KAILASH Gir All 1179 


- O. XVII, rr. 2, 3—Absence of nart 
fixed—Explanaijon of _ failure of gest fe a 
form acts referred to inr.3 not given—Dizposal of 
case— Whether to be treated as under r., 3—Scope of 
T 2 and 3. 
he proper way of interpreting rr, 2 
O XVII, Civil Procedure Code: would be Ga 
disposal of the suit as having been made in accord- 
ance withr. 2 in ceses when on account of non- 
appearance of the party the explanation for failure 
40 perform acts referred to in r. 3 was due but was 
nor givenon sount of his absence, ; 
n cases where the party fails to appear in 
‘and also to perform the specified act or nate Tot 
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which tha adjournment was granted, the question as 
to whether r.2 orr.30f O. XVII, isto be applied 
arises, When the party is present. it is possible for 
the Court to demand an explanation. What further 
action is to be taken would be determined on tbe 
nature of the explanation. If the Court is satisfied 
with the explanation it may adjourn the case under 
O. XVII. r. J, If it is not, then the Court mays 
proceed to judgment on such material as there is 
no record on the assumption that the party has no 
evidence to produce or witnesses to@tender. The 
Court is bound to pass some order to indicate its 
view of the explanation tendered by the party and 
why further adjournment was thought unnecessary. 
This order is capable of being considered by the 
Appellate Court under s. 105 (1), Civil Procedures 
Code, whenan appeal from the decree comes to be 
filed The position is different when the. party is 
absent and there is nobody duly instiucted ap- 
pearing in Court able to give any explanation on 
behalf of the party. In such cases it is obviously 
inexpedient and unreasonable that the Court should 
at once proceed to judgment, The appropriate course 
would be to treat the case as falling under r. 2 so 
asto give the Court a discretion either to proceed 
underr, 9 or adjourn the case. Ineitber case it ig 
open to the party to appear in the Court and give 
proper explanation for his default in the performance 
of the act necessary for the progress of tbe suit, 
Jf the Court proceeds to dispose of the case under r. 3.- 
in the absence of the party, he would have only two 
courses open ; either to move the Court by a review 
petition or prefer an appeal from the decree passed 


against him, Buroras JETHNAL v. JANARDHAN 
Naaorao Nag. 512 





O. XX, rr.1, 2, 3. See EXECUTION 430., 


O XX, r. 11(1)—Decree—Power of Execute 

ing Court to vary decree to make it payable by 

iastalments Sze Executioy—Deckue Rang. 763 
O. XXI, rr. 2.3), 16—Transfer of execution 

—Application for execution, if to be made in 

Court which passed decree. 

There is no discrepancy between the provisions 
of O XXI, r. 2. sub-r. (3) and O. XXI,r. 16, Civil . 
Procedure Code. The judgment-debtor by r.16 is 
allowed to raise any objection, and this means that 
he shall be allowed to raiseany objection which 
may be heard by the Court. If the judgment- 
debtor is precluded by law from raising any 
objection, it caonot be said that r. 16 permits him 
to raise such an objection. 
` Rule 16 of O. XXI requires that a transferee 
must apply for execution to the Court which passed » 
the decree. This means thatif a decree has been 
transferred for execution to another Court, that is to 
say, toa Court otherthan the Court which passed - 
it, the transferee, in order to have execution, must? 
go to the Court which passed the decree and he 
would not be heard in a Court towhich the decree 
has been transferred for execution. The provision 
contained iar. 16 does not mean that the Court, 
which passed the decree and to. which an applica-% 
tion has to bs madefor execution by a transferee 
of the decree, ceases to be an execution Court. 
The application of the transferee must be 
an application for execution of the decree. Mapan 
MOHAN LAL v. Asa Ram All, 218 


-———— O. XXI, r. 9— Decree sent for execution | to 
Original Side of High Court—Whether can. be 
executed as if passed by High Couwrt—Rangoon | 
High k Court Rules and Orders (Original Side) 

- r: 233, | 





r 


a) 


+. Oassim HAMID 


— for execution for the first time, 


n 
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When the Original Side of a High Court executes 
its owndecree it is at the same time the Court 
which passed the decree and theCourt which exe- 


`~ cutes it; but in no way can the Original Side of the ` 


High Court be said to be the Court which passed the 
decree which actually was passed by the Court of 
Small Causes and the decree cannot be executed in 
the same manner asif it is passed by the High 
Court in its original jurisdiction. Ma So v. 
Rang. 763 


[eh XXI, r. 11 —Mortgage suit — Final decree— 
Application fcr execution, if should be in the firm 
prescribed —Duty of Court to sell pruperty after 
getting particulars from decrec-holder. “ 

Where a final decree hasbeen passed in a mort- 
gage suit and the decree-holder applies to the Court 
to sell the property. an application in the form 
prescribed under O XXI, r. 1), Civil Procedure Code, 
is not necessary, 
the property on such application, if necessary, after 
„obtaining the necessary particulars from the decree- 
holder and after complying with the provisions of 
the law as tothe preparation ofthe proclamation of 
sale and the other provisions of the Civil Procedure 
Code as to thesale of immovable property. MOHAMMAD 
SARDAR v, MUSTAKIM Lah. 1066 (a) 
O. XXI, r. 15 (2)—Joini decree -Death of 

one of decree-holders—Heirs, parties lo execution 

—Order under O. XXI, r. 15 (2) not necessary. 
Where the heirs of a deceased joint decree- 
holders are on record and are parties to the 
application for execution, there is no necessity 

of any order being made under O. XXI, r. 15 (2), 

Civil Procedure Code. MADHORAM v, LACAMI PRASAD 

Sinan Pat.753 

O. XXI, rr. 15, 57—BEzxecution petition— 

Dismissal not for decree-holders default— Attach- 

ment may be kept alive. 

When execution was stayed by the High 
Court and the executing Court struck of the 
application directing that the attachment should 
be kept alive: 

_. Held, that O. XXI, r. 57, Oivil Procedure Code, 
had no application as the execution petition was 
not dismissed for any default ofthe decree-holder 
and the attachment did' not cease. MADHORAM v. 
Lacaat PRASAD SINGH Pat. 753 


— O. XXI, r. 16—Asstynor decree holder— 
Notice to, if nezessary ercept on first application 
. for execuion—Joint decree. 

Order XXI, r. 16, Civil Procedure Code, only 
contemplates the occasion when the assignee froma 
.Judgment-creditor comes before the Court to apply 
and it does not 
apply each time he comes to.get the decree executed. 
W nere, therefore, the judgment-creditor has admitted 
_ the transfer of the decree in a prior execution, it is not 
necessary that notice should be issued tohim in 

subsequent execution, U Nyov. U Po HLAING 
Rang. 98 
-——— O.XXI, rr. 16, 22—Application for execu- 
tion by assignee of decree-holder—Notice under 
r. 22 sent toassignor and judgment-debtor—Judg- 
ment-debtor not questioning assignment—Assignee, if 
can proceed to execution without proving assign- 
ment, 4 
Where on an application by the assignee of a 
decree the Oourt issues nctice to the assignors and 
: the judgment-debtor, under O. XXI, r. 22, Civil 
Procedure Code and not under O. XXI, r. 16, inthe 
‘-nbsence ofevidence by the judgment-debtor challeng- 
ing the assignment, the assignee can proceed with 
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the execution without proving the , assignment in 
his favour. Jamusxa Das v. BAIJNATS PRASHAD 
: | Pat. 10038 


O. XXI, rr. 16, 34—Benami assignment of 
~ decree—Real owner's sight to apply for execution. 
An. alleged real transferee of a deeree is not 
‘entitled tocomein and assert that the ostensible 
transferee of the decree was merely a benamidar for 
him and require the Court to execute the decree an 
the existence of a declaratory decree tothe effect 
that he was the real beneficiary under the assignment 





deed wouldnot make any difference. KARUPPATH 
VEETTIL SANKARANARAYANA MENON v. Mancat Vasu 
MENON : Mad. 1227 


— O XXI, r.18—Adjustment of decrees by set- 
ojf—Conditions — Decree to be adjusted, if should be 
capable of execution at time of adjustment. 
Under O. XXI, r. 18, Civil-Procedure Code, a decree 

to be adjusted should be capable of execution at 





- the time when the adjustment is made, - 


A decree for maintenance was passed and under it 
Maintenance was payable partly immediately and 
partly periodically. Another decree was passed 
against the woman in favour of those against ‘whom 
the maintenance decree was passed: 

Held, that in case of adjustment, instalments of 


maintenance becoming due subsequent to the date 
of adjustment cannot be adjusted by cet off, as 
under O. XXI, 1. 18 a decree io be adjusted 


should te capable of execution at time of adjustment 
and adjustment cannot be deemed to take effect from 
the date of the respective decrees. BEANT LAL v. NIHAL 
Devi ~ Lah 488 


— O- XXI, r. 22 — Defective notice—Absence of 
notics—Whether fatal to execution proceedings— 
Error as to the address of judgment-debtor -No 
mala fides.— Address same as\that of the plaint 
—Jurisdiction of executing Ccurt, if ousted 
Where there are circumstances in which, even 

apart from sub-s. (2) of O. XX1, r. 22, Civil Procedure 

Code, the notice under sub-s. (|) ean be dispensed 

-with, a failure to issue the notice does not go to the 

jurisdiction of the executing Court. h 
The jurisdiction of the executing-Court is not des- 

troyed by an error as to the residence of the 

judgment-debtor, especially where the decree-holder 
is not shown to have. proceeded mala fideand gave 
for the judgment-dcebtor thesame address as in--the 
plaint and the judgment-debtor has made no attempt to 

-assail the ex parte decree against him, 

Where the service ‘of notice is merely irregular 
and the sale is therefore not void, it is necessary to 
examine the merits before setting the sale aside, 
Tho jurisdiction of the executing Court does not fail 
merely by reason of the irregularity in the service 
of the notice, but also that the sale ought only to 
be set aside if the judgment-debtor can show that 
he has sustained any injury by reason Of tha irregu- 
larity, 

Ter Macpherson, J.—The proper coursa is to decide 
each case of defect under O. XXI, r. 22 in accordance 
with its own circumstances, F. Iu. CHRESTIEN v, 
JAIDEO PRASAD Ral Pat. 828 


——— O. XXI, r. 40 (1) (5). SEE Orvit Proceptre 
Cope, 1£03, s. 145 (a) 973 (b) 
——— O. XXI, rr. 43, 52, 122 (added by-Al- 
fahabad High Court)—Attachment of property — 
Lroperty handed over to Amin—Amin handing 
over property to Supurd-dar—Cvstody of property, 
in whom rests—Supurd-dar, if becomesa public 
~ officer. 
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When property attached either before judgment or 
in execution ismade over to the amin, under O. 
XXIV, r.4% ofthe Civil Procedure Code, it is the 
amin who is primarily responsible for the safe 
custody of movable property attached by him. The 
amin is permitted by r. 122, O XXI, Civil Pro- 
cedure Code (added by Allahabad High Court) 
to hand over the property to a custodian or 
supurd-dar. It is true that when a proper custodian 
has been selected by the amin, the amin's responsi- 
bility for the goods ceases: But this does not mean 
that the supurd-dar becomes a public officer within 
the meaning of O. XXI, r. 52, Civil Procedure Code 


. and that any fresh order ofattachment should be ` 


communicated to him and not to the amin, JAGESHAR 


PRASAD v. JANKI All, 950 
——— O. XXI, r.48. See CIVIL Procepurr Cope, 
1908, s. 60 (1) (i) 26° 


——— 0, XXI, r. 52—Partnership—Suit for dis- 
solution—Property of firm placed under Receiver 
—Attachment of property in the hands of Receiver 
—Application for permission, if necessary. 

Where on the institution ofa suit by one of the 
partners of a firm for dissolution of the partnership, 
a Receiver is appointed to take charge of the prop- 

‘erty of the firm,an application for permission to 
‘attach the property of the firm in the hands of the 

Receiver under O. XXI, r. 52, Civil Procedure Code, is 

quite unnecessary. The property can be attached 


without any previous permission. It is only after ` 


the attachment that the Court must enquire as to the 
claims of various parties to the partnership proper- 
ties, 
It is not permissible for a Court which is subject 
: to the Code of Civil Procedure to read into the rules 
a definite provision on which the rule itself-is silent, 
The second paragraph ofr 52 is quite sufficient to 
safeguard the dignity of the Court in whose pos- 
session the property is, Currryark Firat v, M, P. N. 


Fir Rang. 774 
—— O. XXI, r. 53, Ser LIMITATION Act, 1908, 
Sch. I, Art. 182 | 999 


O XXI, r.53—Decreein favour of judg- 
ment-debtor against decree-holder— Attachment — 
Execution by decree-holder, if stayed—Set off, 
Where the judgnient-debtor has obtained a decree 

against the decree-holder, an attachment order in 
favour of the judgment-debtor does not have the 
effect of staying the execution permanently. The 
decree-holder is not thereby prevented from 
applying for execution of his money decree after 
allowing a set off of the judgment-debtor's decree 
against him. ` Sagos RANJAN SINHA v. Joy Durea 
Dassı Cal. 1130 
- O. XXI, rr. 54,89, 90—Sale—Judgment- 
debtor waiving irregularities—Estoppel. 

Where it appears that the judgment-debtor waives 
all irregularities in the service of notices and of 
proclamation and also irregularities with regard to 
adequacy of price in respect of the property sold, 
he is precluded from raising any question of 
irregularity of the service of notice resulting in the 
postponement of the sale on the day fixed, NARESH 
UHANDRA LAHIRIV. JUGESH CHANDRA MAJUMDAR 





Cal. 1142 
——— 0. XXI.r. 58. See Orviz PROCEDURE Cone, 
1902, 5 47 926 


———— O. XXI, r. 66— Sale in execution of a right 
lease of mill for 20 years—Value, if can be 
calculated by capitalizing annual rent for 20 years, 
Where in execution of a decreea right to alease 
or 20 years of a water-mill is to be sold, it is wrong 
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to calculate the value of the right sold by capitaliz- 
ing theestimated annual rent at 20 years. The 
chances of the mill fetching less amount any year and 
not being rented at all on occasions must be 
considered. Shankar Das v, MANGLAN Derr Lah, 1043 


O. XXI, r. 84—Decree-holder auction-pur- 
chaser—Failure to deposit 
Order requiring the decree-holder to pay the defi- 

. ciency-- Collector exempting decree-holder but on 
review ordering the decree-holder to pay the balance 

—Appealto the Commissioner — Competency of— 

Power of the High Court in questioning the Commis- 

sioner’s.order. 

In an execution proceeding before the Assistant 
Collector a property was sold for Rs. 3,000 which 
was the last bid of the decree-holder himself who 
had an incumbrance on the property. The fdecree- 
holder thought that the sum of Rs. ` 3,000 would 
include the incumbrance and did not deposit the 
one-fourth of the amount.and the papers were 
returned to the Qivil Court. Re-sale was 
held and the property was sold for Rs. 350 and the 
balance was ordered to be recovered from the decree- 


holder. The Collector was moved to exempt the 
decree-holder from paying the difference but this 
order was subsequently reversed at the instance of 


the judgment-debtor On appeal to the Commis- 
sioner by the decree-holder, the previous order of the 


Oollector was upheld, and the second order was set 
aside : : ‘ 
Held, that a remark of the Assistant Collector 


that the difference should be recovered from the 
decree-holder, in anorder sending back the papers 
to the Oivil Court, wasa remark made in passing, 
The operative part was merely to the effect that the 
papers be returned to the Civil Court and the 
order did not become final, Under paras 10 and 
11 of the Revenue Manual ‘any order passed 
by the Oollector can be impugned in appeal before 
the Commissioner on the ground of illegality or 
material irregularity. Theorder of the Collector was 
not one inappeal from an order of the Assistant 
Collector as in the case of the first sale The Com- 
missioner thus hadevery jurisdiction to reverse 
the later order ofthe Collector. It is not open to 
the High Court to question the order of the Com- 


missioner when he bad jurisdiction to pass it, 
Baarat SINGH v. RAM PRASAD All. 59 
O. XXI, r. 89—Money paid privately to 


decree-holder—Whether equivalent to deposit under 
0. KAJI, r.89 


Money paid privately to the decree-holder is 


sf 


one-fourth—Re-sale— s 


a 


equivalent to deposit under O. XXI, r. 89. ATMARAM V. _ 


Uprras SHEODIN Nag, 628 


=~ O. XXI, r. 89—Payment of amount speci- 
fied in proclamation to decree-holder within thirty 
days of sale—Deposit of amount equal to 5 per cent. 
of purchase money in Court —Sale, setting aside of.. 
Order XXI, r. 89, sub-r (i) (b) entitles the 
judgment-cebtor to deduct the amount which has 


` alreudy been received by the decree-hulder after the 


Gate of the proclamation. The rule does not say 
received by the decree-holder up to the date of the 
sale, Such a restriction cannot be put on the scope 
of the rule The question, whether the amount has 
been actually received by the decree-holder, is 
one of fact. A mere compromise or admis- 
sion of the deĉree-holder would not ke sufficient. 
It would be incumbent on the judgment-debtor to 
satisfy the Court that the amount not deposited in 
Court had been actually received by the decree-holder 
within the time fixed, 2 


- inserted in the proclamation of sale, 


-to confirm it. SHANKAR Das v. 
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Where the judgment-debtor had paid to the 
decree-holder the amount specified in the proclama- 
tion and deposited in Court the amount equal to five 
per cent. of the purchase money within 30 days 
of the sale: 

Held, that the sale 
PERSHAD v. LEKHRAJ 


should be set aside. JANKI 
All. 877 


O. XXI, r. 90, O. XXXIV, r. 5~Sale without 
final decree —Validity—Sale set aside as nullity— 
Power®to refund poundage fee. 


Poundage-fee isin effecta charge made against 


“the decree-holder for the services he obtains from the 


Oourt in holding the sale and once a sale has been 
held, the fee cannot be refunded. The analogy 
of court-fee is notapplicable to poundage. 

Where a sale held in a suit to enforcea mortgage 
was set aside onthe ground thatit was nulland 
void as there was no final decree and an application 
was made for refund of the poundage fee : 

Held, thatthe Court had no power, statutory or 
inherent, to orderthe refund of the poundage fee, 
VEMASAMI VEERARAGHAVULU V, VEMASAMI VENKATASUABA 

Mad.1191 


- O. XXI, rr. 90 and 66 —Sale not held at the 
hour’ mentioned in proclamation—Whether only 
an irregularity. f 
A Court has jurisdiction to hold the sale. at a 

particular time and place. Tho object 
legislature in providing for thesetwo matters being 
is more in the 
interest of the judgment-debtor than a condition for 
the exercise of jurisdiction by Court, Where 
therefore the sale is held at atime or place different 
from theone mentioned in the proclamation, it is 
only an irregularity which may be material, if 
substantial loss to the judgment-debtor is caused. 

Karam OHAND v. PROPLES BANK oF NORTHERN INDIA 

Lrp. Pesh 1156 

———— O, XXI, r. 91. Sze TRANSFER or PROPERTY Act, 
1882, s. 41 357 

———~O." XXI, r. 92. Sez Civit Procepurz Oops, 
1908, s. 151 192 


O. XXI, r. 92—No irregularity in publishing 
or conducting sale — Executing Court, if can refuse 
to confirm it—Ezecution. 

In the absence of an allegation and proof of 
material irregularity in publishing and conducting 
the sale the executing Court has no power to refuse 
MANGLAN Devi 

Lah. 1043 

——— 90. XXI, r. 92, O. XLII, r. 1 (Ji—Sale— 
Application to set aside sale—Settlement between 
decree-holder and judgment-debtor—Court ordering 

- execution proceedings to be sent to record room 
without notice to auction-purchaser—Application by 
auction-purchaser for confirmation of sale— 

Rejection of ~Appeal—Maintainability ` of —Right 

of auction-purckaser to be heard before sale is set 

aside. A 

The decree-holders put to auction a -house 
belonging to the judgment-debtors and the auction- 
purchaser duly completed the deposit of _the price, 
The judgment-debtors applied to have the sale set 
aside under O. XXI, r. 92, Civil Procedure Code. 
Meanwhile the judgment debtors and the decree- 
holders informed the Court that they had come to a 
settlement and the Court, without issuing notice to 








the auction-purchaser, or passing any order about the . 


sale which-was awaiting confirmation, ordered the 
execution proceedings to be sent to the record room, 
eating the decree as satisfied, The application of 
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. the auction-purchaser for confirmation of sale was | 


rejected on the ground thatthe Court was functus 
oficio and the sale-could not beconfirmed. He 
appealed, the appeal purporting to be under 
O. XLII, r. l (j), but it was dismissed as being 
incompetent: . ; 

Held, thatthe order rejecting the auction-pur- 
chaser’s application must be regarded asone passed 
under O XXI, r. 92 and that it set aside the sale 
and hence was appealable. The fact that a Court 
may have power to refuse to confirm a sale in 
exercise of its inherent jurisdiction on grounds other 
than those described in r. 90 or 91 or without regard 
to the provisions of f, 84 does not affect the merits 
ofthe case. ` 

Held, also, that the auction-purchaser was 
entitled to be heard before the execution sale in 
his favour was set aside and the order treating the 
decree as satisfied and sending the case to the 
record room had no legal effect against the auction? 
purchaser's right and the fact that it was not appealed - 
against did not preclude an appeal against the 
order rejecting his application which by refusing to 
confirm the sale effectively set it aside, GULAB SINGH- 
BHAGWAN SINGH v. KISHEN SINGH-MAN SINGH 

Lah. 445 
-——— oO, XXI, rr. 97 and 58—Decree-holder's 

Pleader present when report of obstruction placed 

before Court—Further proceeding, whether can be 

deemed as at the instance of decree holder — Applica- 
tion by father under O. XXI, r 58, dismissed— 

Order becoming ‘conclusive—Son, if bound by it. 

Where the decree-holder’s Counsel wes present 
when the bailiffs report complaining of the 
obstruction by the petitioner was placed before the 
Court it is reasonable to hold that the further 
proceedings were taken at the instance of the 
decree- holder. : 

Where the petitioner's father’s objection had 
already been dismissed under O. XXI, r 258, 
Civil Procedure Code, and the order had 
become conclusive the petitioner who derives his 
right and title from him is bound by the order. 

ALAM SHER v Dasu Ram Lah 1059 
——— 0O. KAI, r. 100. Sze Oivit Precepuru Cone, 
1908, s. 11 439 


O.XXI, r. 100— Decree in one capacity— 
Judgment-debtor resisting in another capacity— 
Efect of. 

A decree obtained against a person in one {capacity ` 
can be resisted by him in another capacity Ranma 
MADHAD Jiu THAKUR v. RAJENDRA Prasan Bose 

Pat. 809 

O. XXI, r. 100— Order under 0. XXI, r. 100 
—Second Appeal—Competency of. . 

A second appeal lies from an order junder O. XXI, 
r.10) asthe order comes under s 47 Kepar Natu 
Osa v Ksxrropa Dassya Cal, 439 
——_— 9. XXI, rr 131, 133 as-amended by 

Allahabad High Gourt—Order- under— 

Declaratery suit by vendee—Maintainability of— 

Creditor, if has charge on house. SEE ConrTraor 

- 93 








——— 0 XXII, r. 1. Sez MALIOIOUS PROSECUTION 

Ea i _ 1079 
O. XXII.. rr. 4,2, 3, Sse Terreious 
_ EnpDowmeENTs Act, 1863, s. 7 ' 1215 


O XXII, rr 3,4—Ezecution against dead 
judgment-debtor in ignorance of death -— Legal 
representatives brought: on record on knowledge— 
Ezxecution— Validity of. 

- Phe rule, that when-a suit is filed against a dead 
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person itis anullity, does notapply toexecution pro- 
ceedings. When a decree has bean righly obtained 
against the judgment-debtor and an application for 
execution is presented against him after his death 
in ignorance of his death, there is nothing irregular, 
if, as soon as the matter of the death is brought 
to the knowledge of the decree-holder, he applies 
for substitution of the heirs of the deceased in the 
execution proceedings. ABDUS SATTAR v. MOHINI 
Monax Das Cal, 1024 


°”. O XXII, r. 4—Appeal by mortgagee—Death of 
one of the puisne mortgagees respondents —Appeal, 
if abates in its entirety. 

On the death of one ofthe puisne mortgagees 
respondents during the pendency ofan appeal by a 
mortgagee, and on the legal representatives of the 
deceased not being brought on the record, the appeal 
abates only against the deceased and not in its 

~ entirety PUNJAB & SINDH BANK, LTD., RAWALPINDI v. 

“Isuar Stneu-Asa Stnau Lah. 1060 

` ———O, XXII, r. 4, applicability to devolution by 
death. : 

Order XXII, r. 10, Oivil Procedure Code, does not 
apply to acase where the devolution of interest has 
been by death Guonau Fatwa v. ABDUL Aziz 

Sind 608 

——-0. XXII, r. 4, O. XLI, r. 4—Decree proceeding 
on common ground— Appeal by some alone—Com- 
petency—Power to vary decree in favour of others 

—Death of some, whether causes total abatement. 

Where the decree appealed from proceeds on a 
ground common to. all the plaintiffs, it is not necessary 
that all the plaintiffs should join in filing the 
appeal and the Court has the power under O. XLI, 
r. 4, Civil Procedure Code, to reverse or vary the 
decree appealed from-in favour of all the plaintiffs. 

In such cases the death of one of the plaintiffs 
appellants doesnot cause abatement of the appeal. 


Rau KISHAN v Burm SINGH Lah. 527 
O. XXII, r. 9 (2). Spe Practice 1187 
—— 0. XXII, r. 10. - A 
Sex O1vIL Procepure Ooper, 1908, s. 146 273 
See Civit Proorpurg Cope, 1908, s. 151 970 


—— 0O. XXI! r. 10—Plaintiff knowing defendant's 
transfer pendente lite — Transferee not made 
defendant—Appeal abating for not bringing legal 
representatives on record—Transferee, if can be 
brought on record at that stage. h 
After an abatement of an appeal on the ground 

of not bringing the legal representatives on record, 

an appellant should not be allowed to bring the 
transferee of the defendant on the record when he 
was not impleaded as a defendant though the 
plaintiff came to know of the transfer during the 
pendency of the suit and he was not given an oppor- 

tunity of defending the suit. GHULAM RASUL v. 

RAMMON Mar Lah 1103 

—-0. XXII, r 10,8. 115. See Crvin PROCEDURE 





Oops, 1908, O. XXIII, pR. 1 704 
——— 0O. KAKI, r. 1. Sze Orvin ProcepurE Cons, 
1908, s. 146 273 
——— O. XXIII, r. 1—Partition suit— Oficial 


Receiver's right to be transposed as plaintiff on 
plaintiff's application to withdraw—Sanction of 
the Court for compromise on behalf of minors— 
Absence of sanction —Compromise, validity of. 

In partition suits the power of the plaintiff to 
witgdraw has been limited to this extent, that it 
can be exercised only till aright in the defendant 
in the continuance ofthe suit or its determination 
in a particular way has been legally created, e. g., 
by a preliminary decree or a compromise or agree. 
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ment or award. This principle is applicable not 
only to partition suits but to all suits. $ 

Whero the shares of some of the defendants have 
veated in the Oficial Receiver after their insolvency, 
he is not entitled, ina partition suit, to be trans- 
posed as plaintiff on the original plaintiff's applica- 
tion to withdraw ths suit unconditionally before 
pissing of the preliminary decree. ANNAMALAT 
CHETTIAR V. KooTHATPUDOYAR Mad. 273 


——— 0. XXIII, r. 1, O. XXII, r. 10, s. ¥15—U P. 
Courtof Wards Act (IV of 1912), ss 53and 55—Suit 
by Court of Wards on behalf of widows -Collector 
withdrawing suit — Whether next rerersioner can 
continue. 

Where the Court of Wards was in charge of an 
estate in which two widows had a life interest and 
Collector filed a suit on behalf of the two widows and 
withdrew it, the petitioner who was a reversioner, 
applied to be substituted as plaintiff and continue the 
suit : 

Held, (i) that the Collector was the sole plaintiff and 


“he had every right to withdraw the suit. His suit was 


a suiton behalf ofthe ladies, in a representative 
capacity. These ladies had onlya __ life-interest in 
their husband's property and during. their lives 
they represented the entire estate inciuding the 
interests of the future reversioners to the estate. 
The mere fact that under s. 55 of the Court of Wards 
Act of 1912 the ladies could institute the suit only 
in the name of the Collector did not prevent the suit 
as instituted by the Collector from being a representa- 
tive suit. Jn this view of the case petitioner was 
materially interested in the result of the suit. Where 
the plaintiff sues in a representative character, it is 
not open to him to put an end to tho litigation by 
merely withdrawing the suit. He mayno doubt go 
out of the suit, but that dces not put an end to the 
litigation where other people are interested in it and 
have aright to come in and continue the litigation. 
t'he Civil Procedure Code itself recognises the neces- 
sity of making the beneficiaries a party in certain 
circumstances—vide O. XXXI, r. J. Petitioner's ap- 
plication should be allowed, Even if the provisions 
of the Civil Procedure Code have been found to be, 
interms, inapplicable and yet parties have been 
added or substituted where they ought to be added 
or substituted on general principles; oo 
(ii) the contention that the moment the application 
was made by the Collector to withdraw the suit, the 
suit ceased to exist in the eyeof thelaw and the 
Court could not pass any order for substitution or 
addition on an application made to it, cannot be 
upheld. The case cannot cease to exist till an o1 deris 
made by the Court and when the Court came to pass 
an orderitcan pass an order not only on the af- 
plication of the Collector, the original plaintiff, but 


also on the application of the two ladies and the 
petitioner. JAIMALA Kunwar v COLLECTOR _ oF 
SaHARANPUR All 704 


O. XXI, r. 3—Order passed in conira- 
vention of 0. XXIII, T. 3— Appealabilaty of. 

An order passed in contravention of O. XXIII, r. 3, 
Civil Procedure Code, is appealable under O. XLIII, 
r. (1) sub-r, (m), Harr Natu Das v, CHANDRA KANTA 
SARDAR ` Cal. 126 


——— 0. XXIII. r, 3, O. XLII, r. 1, sub-r. (m), 
s.47—Bengal Tenancy Act (VIII of 1885), 5. 174— 
Application to set aside sale—Compromise — 
Judgment-debtor's application for, time—Setling 
aside of compromise—Appeal, if lies—Remedy of 
aggrieved party. : SD 
Teo judgmont-debtor filed an application under 
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` 8, 174, Bengal Tenancy Act ands. 47, Civil Procedure 


Uode for ` setting aside the sale of his property. 
Subsequently there wasa compromise petition filed 
by both the parties to the effect that if the judgment- 
debtor paid the total dues to the decree-holder auction- 
purchaser before acertain date, the sale would be set 
aside and in default the petition for setting aside the 
sale would be dismissed and the sale would stand and 
ou this condition three months’ time was allowed. 
The judgment-debtor did not pay off the dues within 
the timd@ixed in the compromise petition and prayed 
for further time for payment. This prayer for further 


time was opposed by the decree-holder. This op- 
position was overruled and the Court set 
aside the compromise on the ground that the 


compromise had been obtained: by coercion and 
ordered that the case should be tried on its merits: 
Held, that the order was either an interlocutory order 
or an order that was final. lfit was an interlocutory 
order it could not very well come within the purview 
of r. 115 of the Oode. If it was a final order the 
petitioner had another remedy, namely, of an appeal. 
As the application was made under s. 47, Civil 
Procedure Code, there was aremedy of appeal open 





to the decree-holder. Hart Natu Das v. CHANDRA 
KANTA SARDAR Cal. 126 
—O XXVI, r.12. See CIvIL PRo0EDURE Cops, 

1908, s. 151 703 


——— 0. XXX, r. 2 (1) (3)—Fresh declaration, 

effect of— Limitation Act (IX of 1Ł08), s. 22. 

Once partners have been declared, the persons 
whose names heve been declared are to be regarded as 
parties to thesuit. Any fresh declaration will be 
equivalent to the addition of a party. 1fmade 
after the period of limitation had elapsed, it would 
be of no effect. Buarronux MANGILAL v, DEOKARAN 

l Cal, 22 
O. XXX, r. 10—Person carrying on business 

in another nome—Applicability of O. XXX, r. 10 

—Suit by such person in the name of the firm— 

Defendant appealing against firm—~Death of 

plaintijf—Legal representative not brought on record 

Appeal, whether abates, 

Order XXX, r. 10, Civil Procedure Code, 
provides that where a person carries on business 
in another name than lis own then he can 
be sued in that namé. This rule, however, does 
not apply ‘to a plaintiff who carries on business 
in a name other than his own. In such a 
case the plaintiff must sue in his own name, 
If a mistake has been made by the ‘plaintiff in 
suing in another name the defendants are justified 
in filing the appeal against the firm, and itis not 
open to the plaintiff to contend that he could not 





the firm, and therefore the 

death of the proprietorof the firm necessitated the 

substitution of his legal representatives in his place. 

GIRDHARI Lat». KANGRA Motor AGENCY Lah. 998 

O, XXX, r 10—Surt in firm name against 

minor defendant— Appointment of guardian ad 
litem, whether necessary. 

Order XXX, r. 10, Civil Procedure Code, merely 
justifies the introduction of the assumed name 
under which a person is carrying on his business 
instead of the real name of the defendart; it does 
not absolve the plaintiff from his liability to propose 
a proper guardian, if the defendant represented by 
such name isa minor. RAMANATHAN CHETTIAR 9. 
PaLANIAPPA CHETTIAR Mad. 233 
O. XXXI, r. 2—Suit against one trustee— 
Necessity of impleading all trustees for decree 
against any of them—Relief for accounts—Persons 
tn management atthe time to be impleaded, 
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Where asuit is instituted against a trustee, all the 
trustees should be impleaded under O. XXXI, r. 2, 
When this is not done, no 
decree can be made against any of them. Where 2 
relief asregards accounts and refund of money is 
prayed for, the suit mustbe treated ab badly framed 
when the persons who were responsible for the 
management during the period for which accounts 
are asked. have not been made party. RAM GHULAM 
v. SHYAM SARUP All. 849 


———O XXXII, r 3—No guardian appointed for 
minor defendant—No grejudice caused ~Suit, if 


‘ails, E , 
Rule 3 of O. XXXII, Civil Procedure -Code 
says that the Court shall appoint a guardian on being 


satisfied of the fact of minority of the defendants, 


But where a minor is not prejudiced by not 
having a guardian during a short pericd of three 
months when he was a minor, the suit does not 
fail. Curracu DIN v. Meatas Lah. 986 
——— O. XXXII, rr. 3 (4), 11—Appointment of 
new guardian in place of guardian already 
appoinied— Notice, service of. ; 

Notice required by O. KAKU, r.3 (4), Civil Pro- 
cedure Code, must be served only at the initial stage 
and not for the appointment ofa new guardian in 
place ofa guardian already appointed. The proce- 
dure in this respect is laid down in O. XXXII, r 11 
and no provision is there made for service of notice 
on the minor. MADHO Saran SINGH v. Manna LAL 

Pat 129 
——_——_ 0. XXXII, rr. 3, 4—Appointment of guardian 

—Preference to natural guardian, if should be 

given—Notice under cl, 4, r. 3, not given—A ppoint- 

ment, ‘if vitiated, : : i ; 

Although in appointing a guardian for a minor, 
the natural-guardian should be given preference 
under O. XXXII, Civil Procedure Code, or he should 
be given an opportunity to refuse,” yet the Court's 
appointment is not vitiated by appointing another 
person. The correct appointment of guardian ad 
litem should not be held to be irregular by reason 
of the fact that the Court did not go through the 
formality of giving notice. under cl. (4),r 3, O. 
XXXII. Notice is not necessary under O XXXII, 
r. 4 except on the person appointed., SapHo SABU v. 
SARDA PATHAK : Pat 1144 


O. XXXII, r. 4, sub-r. 4 (a) (3) as 
amended by Allahabad High Court—Scope of 
—Provisions of, if imperative — Guardian—Father 
or mother not appointed—Grounds for not appointing 
them not shown—Unele with adverse interest to 
minor, appointment of—Propriety of. 

The provisions of the amendment made by 
Allahabad High Court to O, XXXII, r 4, Civil 
Procedure Code, as sub-r. 4 (a) (3) are imperative 
and under ‘the rule, refusal to accept notice shall 
be presumed to be refusal to act, Under O. XXXII, 
r. 4, it is necessary to seethat the father or any 
other person with whom the minor is living should 
beappointed as guardian. When grounds are not 
shown for not appointing the father and mother.and 
an uncle with ,an interest adverse to the minor is 
appointed, there is no proper appointment of guardian 
ofthe minor. TRIBENI PRASAD v. PISHANBH AH A Š 

. 98 





_———0. XXXII, r. 7, Sch. Il—Arbitration— Award 


—Whether can exceed the scope.of pleadings. 

Where a dispute is referred to arbitrators through 
the Court the scope of their enquiry isthe scope of 
the suit itself as disclosed by the pleadings and 
they have no jurisdiction to extend it either as 
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regards the subject-matter or the persons affected 
by it. When a reference is made by the Court 
under the second schedule to the Code of Civil Pro- 
cedure, it is incumbent, upon arbitrators acting 
under such an order strictly to comply with its 
terms, The Court does not thereby part with. its 
duty to supervise the proceedings of the arbitrators 
acting under the order. An award made otherwise 
than in accordance with the authority by the order 
conferred upon them is an award which is ‘other- 
` wise invalid, and which may accordingly be set 
aside by the Court under para. 15 of the same 
schedule. Nor can there be any doubt that both 
the arbitrators who so exceed their duties and the 
Court itself which nevertheless passes a decree in 
terms of theaward are actingin excess of their 
jurisdiction. CHENNA KESAVULU v. VEERASWAMI 
4 Mad. 778 
— — O. XXXIII, r.1—Applicant out of employment 
for three years—No saving but indebtedness during 
employment—House rent not paid for number of 
years—Living on odd jobs and charity—Leave to 
sue as pauper if can be granted, ` 

The applicant held a responsible position, some 
.three years ago when he was discharged from service 
in Municipality. He was indebted during the service 
and lived in a rented house, rent of which was not 
paid for a number of years. After his discharge, he 
ived on odd jobs and charity, The Court held that 
he must have saved money while in employment and 
rejected his application for leave to sue as pauper: 

Held, that the Judge had entirely disregarded the 
evidence and had not assigned any valid reason for 
so doing. Theorder passed in these circumstances 
could not be allowed to stand. 

The carelessness of the applicant in the past is 
irrelevant in considering the question of his present 
poverty, DEVIDAS v. MUNIOIPAL COMMITTEE, NAGPUR 

Nan, 925 


O. XXXIII, r. 1—Fee prescribed in plaint— 
Possession of part of subject-matter, if can be 


considered, 
Under O. XXXIII, r. J, Civil 
where there is a fee prescribed in 





Trocedure Code, 
the plaint, 


possession of a part of the subject-matter can be 
considered. RAJDEO SINGH v. JAGDEO SINGH 
All 1004 


——— O. XXXIII, rr, 1, 2—Applicaten for leave 
to sueas pauper by member of joint Hindu 
family—Joint family property, if to be entered in 
Schedule—such property, if amounts to “means 

» within the meaning of r d. 

The language of O, XXXIII, r. 2, Civil Procedure 
Code, is compulsory. An applicant for permission to 
sue as pauper who isa minor member of a joint 
Hindu family must enter in the Schedule, joint family 
property inasmuch as, ona partition he is entitled toa 
share of that property which will then belong to him 
separately. Property which may one day eventually 
belong to him separately is property which should 

-be entered in a Schedule under O. XXXIII, r. 2 for 

the information of the Court 

The existence of joint family property may amount 
to ‘means’ within the meaning of O. XXXIII, r 1 
Wippia Pat v, MAHADEO SHASTRI All, 171 

O. XXXIII, rr 9, 11, s. 11—Decision in 

. proceeding for dispaupering—Whether . can act 

as tes judicata—Order dispaupering plaintiff— 

Effect of, on payment of Court-fee, 





The mere fact that the issue willbe decided again ` 


in the suit is no reason why it should not be decided 
jn the proceeding for dispaupering. A decision 
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in the proceeding for dispaupering will not act 
as res judicata in the case when the issue is 
before the Court as in issue in the suit, as the 
proceeding for dispaupering is nota “former suit " 
within the meaning of s. 11, Civil Procedure Code, 
An order dispaupering the plaintiff acts retrospect- 
ively in respect of payment of court-fees and if a 
plaintiff is dispaupered, the Court shall order the 
plaintiff to pay the court-fees. 

When a plaintiff has been declared a pauper, res 


judicata does not prevent the question from being 
re-opened. Raspgo SINGH v. Jaapro Sinan All. 1004 
——— O. XXXIII, r. 10—Application to sue in 

forma pauperis granted—Court-fee  leviable— 


Whether according to law in force on date of 
application for leave to sue or on date of decreé. 
Where an application to sue in forma pauperis 


is granted, the suit is deemed to have been institut- ` 


ed on the date when theapplication was made and 
where the plaintiff succeeds in the suit, the court- 
fee leviable from him under O XXXIU, r. 10, 
Oivil Procedure Code, is that payable under the law 
in forca on the date when the application for leave 





fo sue as a pauper was made and not the law in 
force on the date ofthe decree. ABUBAKER v.FPATMABAT 
‘ Sind 1075 

0. XXXIV, r. 5. Ser Civin PROOEDURE Copr, 
1908, O. KANTI, r. £0 1191 
— O0. XXXIV, r. 6. Sre Hixpu Law 515 








— O. XXXIV, r. 6—Mortgage—Additional sum 
paid by morigagee to sare property from sale— 
Right of mortgagee to decree under O. XXXIV, r. 6 
In a mortgage bond after acknowledging receipt 

in the loan, the mortgagor stated that after 

Te-paying the amount in a year from date, he would 

take back the document. He then stipulated that if 


-he should pay by instalments, the payments shall be 


endorsed on the back of the bond, being appropriated 
first towards interest and then towards principal. 
lf be defaulted in re-paying this amount, the lender 
could sue him for realisation of the principal and 
interest, get the mortgaged property attached and 
sold and realise his}dues out of the sale proceeds. 
During the pendency of the mortgage the mortgagee 
had to pay the sum of Rs. 241 in order to save the 
mortgaged property from salefor arrears of rent. 
This amount was added to the principal money 
claimed as secured by the mortgage and was 
included in the decree. The mortgaged property 
realised on sale some portion of the mortgage debt 
and the mortgagee applied for personal decree for 
the balarce: : 

Held, that unless there was some specific condition 
in the bond absolving the borrower from liability 
held liable on the 
implied covenant contained in his unconditional 
acknowledgment of the fact that he was taking a loan. 

Held, also,that when the mortgagee made the 
payment of Rs. 244 to save the property from sale, 
he was entitled to add this amount to the mortgage 
debt and the proper method of suing for recovery 
of the amount was by suing atthe same time as le 
sued for the mortgage money and that the mortgagee 
was entitled to a decree under O, XXXIV,r.6 Civil 
Procedure Code for that portion of the mortgage 
money which represented the amount paid to save 
the. mortgage property from sale. JOYKRUSHNA v. 





RaDHAKRUSHNA 4 Pat. 1197 
— O. XXXIV, r 14. See Crvin PRCOEDURE Conz, 

1908, 3. 47 224 
= O. XXXIV, r. 14—Money decree—Property 





hypothecated aş security—Decree-holder, if can 
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bring property comprised in securily bond to sale 

without bringing suit on the basis of security 

bond, 2s 

The decree-holder is entitled to sell the property 
hypothecated under a security bond in execution of 
his decree without bringing asuit on the basis of it. 
The case is not governed by O. XXX1V,r. 14, Civil 
Procedure Code, for the simple reason that tae 
decree under execution has not been obtained by 
the decree-holder in satisfaction of a claim arising 
under any gnortgage. Moor CHAND v. LALITA PRASAD 
| All 1104 

z>— 0. XXXVIII r. 25. Sze Presipency Towns 
Insotvency Act, 1909, ss. 17 and 46 > 399 


ma O. XXXVIII, rr. 5 (3), 7.-Conditional order 
for attachment before judgment made ahsolute— 
Fresh attachment, if necessary—Mode of executing 
attachment before judgment 
Where a conditional order for attachment before 





~- judgment has already been issued, it is not necessary 


to issue or serve afresh order of attachment before 
judgment after the conditional order bas been made 
absolute. 3 
The mode of executing attachment before judg- 
ment is the same as the mode which is provided for 
in the statute for attachment after the decree is 
passed NARESH OHANDRA LAHIRI v. JocEsH CHANDRA 
MAJUMDAR Cal. 1142 
O. XXXIX, rr. 1, 2— Suit for injunction for 
infringement of trade mark—Balance of con- 
venience —Conditions under which injunction can be 
granted. 
Where .in a suit 
on the ground that 


for injunction and other reliefs 
the defendant infringed upon the 


plaintiff's trade mark, the plaintif prays for a 
z temporary injunction, the Court has to see if the 
œ balance of convenience demands that a temporary 


injunction should be issued or whether the ends of 
justice would be met if the defendants are put on 
Conditions so asto safeguard the interest of the 
plaintiffs if they ultimately succeed in the suit. 
If it is found that the ‘issue of a 
injunction is likely to cause such loss to the 
defendant, which it may not ‘be. possible afterwards 
to remedy if plaintiff ultimately fails in the suit, 
the injunction should be refused. Hart CHAND 
ANAND & Co, v. THE SINGER MANUFACTURING Co, 


Lah. 1064 

~——— 0. XXXIX, rr. 1, 3, O. XLII, 5.1 (r)— 
Order granitng injunction -—Appealability of— 
Notice to show cause against injunction— Whether 
affects competency of appeal. : 
When an injunction has been granted and would 
remain in force till it is cancelled, an appeal is com- 


petent from the order granting the injunction. The 


. 


a fact that consequent upon the “order notice to show 


“~cause has 


been issued is immaterial Baran Das 
V. MUHAMMAD IBHAG : Lah. 642 
— O., XXXIX, r 2. See Copyricut 984 


O. XL, r. 1— Order that Reciever should be- 
appointed but no person namedas Receiver -- Appeal- 
ability of. . 

Obiter.—An order only deciding that a Receiver 
should be appointed buf not naming any person as 
Receiver so appointed “is appealable. KIRAT SINGH 
v, KALU SINGH Lah. 948 

O. XL, r. 1—Receirer appointed to collect 
renis—Lessee paying rent to mortgagee of judgment- 
debtor— Receiver, if entitled to follow rent in the 
hands of the mortgagee, , 

Where a lessee pays the rent to the mortgegee 
the landlord judgment-debtor or his agent, a- 
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Receiver. appointed in execution with authority to 
recover the rent, is entitled to follow this rent in 
the hands of the lessee either on the footing that 
it was rent had and received to the uso of the Re- 
ceiver of the estate or as being held by the mort- 
gagee in trust for the estate. U Ba THIT v, Raman 
OHETTYAR : Rang. 1042 
en O. XLI, r. 4. See Orv PROOEDURE Cops, 

1808, O. XXII, r. 4 527 


= 0. XLI, r. 5—Partition suit—Preliminary 
decree—Appeal—Subsequent proceedings in lower 

Court not causing substantial loss, if should be stayed 

—Final decree, if passed, entailing some loss— 

Proceedings if can be stayed at stage of final 

decree. 

Where there isno material which may show that 
the proceedings in the lower Court will beof 
protracted nature, and that their continuance will 
cause any substantial loss to the petitioner, it is 
unnecessary to stay all further proceedings, But if the 
passing of the final decree in a partition suit, 
however, will cause some loss to the petitioner by 
obliging her to file another appeal from the final 
decree, the proceedings in the lower Oourt should 
continue until the stage of the passing of the final 
decree is reached, but that no final decree should be 
passed if the petitioner, gives adequate security for 
the income ofthe property, Hayat BEGAM v. ABDUL 





Karim Lah 1010 
—~— O XLI, rr. 5, 6. Sre. REGISTRATION Act, 
1908, s .17. 300 


O. XLI, r. 10 (2)—Pauper appeals—Pauper . 
appellant, if can be required to furnish security 


for costs, 
r. 10 (2), Civil Procedure Gode 


Order XLI, 
does not apply to pauper , appeals and a. 


. pauper appellant cannot be required ' to furnish 
-security for costs 


TEANA Ram v. HARI Sinan 
Lah. 453 (a) 
O. XLI, r. 11—Appeal—Admission in part, 
if proper—Restriction of grounds of appeal'in 
admitted appeal—Legality of—Practice. 

If an appeal is severable, itis open to the Judge, 
hearing the appeal under O. XLI, r. 11, Civil Pro- 
cedure Oode to dismiss it in part and allow: it in 
part. But it is not open to a Judge hearing an 
appeal under r 1lof O. XLI to admit it and at the 
same time to restrict the grounds on which the 
‘appealis to be heard. KRISHNAJI v. Mapnusa 

Bom. 885 FB 

——— O XLI, r. 22—Dismissal of suit in its 
entirety—Cross-objection by defendant- Maintain- 

ability of. aS 

Where a suit has been dismissed in its entirety 
by the trial Oourt, the defendant is not entitled to 
file a'cross-objection against the decree although he 
is entitled to support the decree in his favour on 
any ofthe grounds decided against him, Ifa Cross- 
objection is filed,’ it should be rejected on the ground 
of its non-maintainability, but the rejection of it ig 
not á rejection on the merits. RAMPAREKHA PANDE 
v RAMJHARI KUER Pat. 1158 


— O XLI, r. 23—'Preliminary point’, mean- 
ing of—Issues framed and evidence recorded in 
lower Court—Suit disposed of on finding of same— 
Appellate Court, whether -can remand case under 
0. I, r. 23—Appeal against remand order 
by party who does not take part in Proceeding o 
the lower Court, after remand and the case decided’ 
ex parbe—Maintainability of. 

The expression ‘preliminary point’ used in 0. X LI, 


T. 23, Oivil Procedure Code, js not confined to stick, =” 


Kak ` 
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legal points only as may be pleaded in bar of suit, but 
comprehends all such points as may have prevented the 
Court from disposiug of the case on the merits whetber 
such points are pure questions of law or pure questions 
of fact Itis competent toan Appellate Oourt to 
remand a case, where the Gourt of first instance, 
having framed issues and recorded all the evidence 
has decided the case with reference to its findings 
on one or two issues leaving the other issues un- 
decided. 7 ; 

Where the Court of first instance framed six issues 
and recorded evidence on all of them, and decided 
only four issues leaving the other two undecided, 
and where when the lower Appellate Court set 
„aside the decision of the Court of first instance and 
remitted the case for decision on the remaining 
two issues it did so under O. XLI,r. 23, Civil Pro- 
cedure Code. f 

When oncea Court has dispcsed of a case either 
on a preliminary point or on the merits, it has no 
jurisdiction to re-hear it except by way of a review. 
{ts jurisdiction to re-hear the case on remand depends 
upon the remand order. Therefore when a party not 
only does not object to the exercise of the jurisdiction 
by the Court, but also takes part in the proceeding 
hoping to win the case ultimately, he should not be 
allowed to repudiate the whole proceeding as being 
nulland void when he loses the case. On the other 
hand, if he protests against the order of remand and 
refuses to take part in the proceeding subsequent to 
the order of remand, tie should nct bedeprived of the 
right to appealfrom the order of remand within the 
time allowed by law even if the case hasin the 
meantime been disposed-of by the Court of first in- 
stance. TuNMraAunav Ma An Mra Rang 1120 
O. XLI, r. 23—Remand order setting aside 

decree—Nature of, 

An order of remand cannot be treated as a decree 
merely because it sets aside the decree of the 
trial Court. DHUP PANDEY v. NARBADESHWAR PRASAD 
Nagain SINGH Pat, 311 


O. XLI, rr. 23 and 25—Adverse possession 
—Suit by co-sharer for profits—Adverse possession 
upheld—No finding regarding profit—Appeal— 
Case remanded—Remand, whether under O. XLI, 
r. 23,or O. XLI, r. 25. 

A suit for profits of certain land alleged to have 
been owned in certain shares by plaintifis and 
defendants, was brought under s 108 (15), Oudh 
‘Rent Act. The Court found defendants to be in 
possession of part jointly and dismissed the suit 
without deciding the amount of profit the plaintiffs 
would be entitled to, holding defendants to be in 
exclusive possession adversely to the plaintiffs for 
more than 12 years. The Appellate Court differing 
on the point of adverse possession remanded the zase: 

Held, that the order of remand was one under 











O. XLI, r. 23, and not under O. ALI, r. 25. 

BRAHMA SINGH v, RAGHURAJ SINGH i Oudh 1172 

0, XLI, r. 27—Power under, should be 
exercised very sparingly. : 


The power given toan Appellate Court under 
O. XLI, r. 27, Civil Procedure Code, must be exircis- 
ed very sparingly and the Appellate Court must 
order its reasons for the admission of additicnal 
evidence. PUNJAB NATIONAL Bank LTD, LAHORE. V. 
DR, A. B. ARORA - Lah. 1124 
O.XLI, r. 27—Reception of additional 
evidence in appeal—Right decision not affected 
—Interference in second appeal— Propriety of. 
Where the reception of additional evidence in 





eppeal does not affect the right decision of the ques- . 


INDIAN CASES. 


. [1934 
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tion before the Court and does not thereby vitiate 
its decision, the High Court will not interfere in 
second appeal. HARPIBULLAH Gaziv, ANANDA CHARAN 


KAJURI Cal. 679 
——— 0. ALI, r. 33—Scope of. 

Order XLI,r 33, Civil Procedure Code, gives dis- 
cretion to the Court of Appeal in order to further the 
ends of justice and not to favour one party as against 
another, Jurawan SINGH v, Ram SAREKH SINGH 


Pat 561 
~ O. XLIN, r. 1 (d). Sze Crvin ProcEngRE CODE, 
1‘ 08,0. IX,R 13 777 


O XLE r.1(). Sere Crvin Procepure CODE, 


1608, O. XXI, r. 92 445 
——— O. XLII, r.7(%, Ses OWIL PROCEDURE CODE, 
1603, O. XXXIX, rr. 1, 3 642 
———— 0, XLIII, r. 1 (u), O. XLI, r 23 -Order of 


remand under O, XLI, r. 23—Appealability of. 

An order setting aside the decree of the trial Court 
and remanding the case for taking au account on 
the principle laid down and to pass a decree 
accordingly is not appealable Duur PANDEY v, 
NARBADESHWAR PRASAD NARAIN SINGUI Pat, 311 

O. XLVI, r. 1—Review— Investigation into 
questions of fact—Maintuinability of application, 

A point involving an investigation into various 
questions of fact, namely, the incidents of the pirent 
tenency, the purpose for which it was created, and 
custom, etc., cannot be taken in an application for 
review when it has not been taken at any previous 
stago of the suit, SapHan Natu Das v, AGHors Nara 
Das ` Cal, 854 
——— Sch. ||, Seg CWIL PROOEDURE Cope, 1909, 

O. XXXII, R. 7 





— Arbitration-- Misconduct — Charges 
of, when can be entertained in Court. 

Under Sch. IT, Oivil Procadure Code the only time 
for entertaining chargesof misconduct against an 
arbitrator is when the award has been filed in Vourt, 
Qoraun Caanpra Boss v. Uma Kanta Bose 

Cal, 865 (a) 
——— para. 1— Agreement to refer te 
arbitration—Whether should be in writing - Order 
of reference noton written application—Award, 
_ if valid and binding. 

Where the parties say that they wish to refer the 
matter in dispute to a certain person and abide by 
his decision, that person is clothed with the powers 
of an arbitrator. -A written application to refer to 
arbitration is not necessary. When the Court passes 
an order of reference though not on a written 
application, the award is valid and binding and the 
order cannot be supperseded, K. SwaMINATHEN 
PADIACHI v. Moona CHINA ANDIAMBALAM Rang. 916 


para, 14—Abitrator neglecting to 
decide an issue referred—Award of money to 
one party, which represented proceeds of bribes 
extorted from public—Award, if vitiated—Decree in 
terms of award, selling aside of—Ix turpi cause 

non oritur actio—Sceope of — Penal Code (Act XLV 

of 1860), s. 161--Proceeding under, against parties— 

Propriety of. 

Where an arbitrator to whom the matters in 
dispute were referred neglected to decide an issue 
which was referredto him by the parties io the 
arbitration and he awarded asum of money to one of 
the partiestothe arbitration, which represented the 
proceeds of bribes extorted from the public: 











Held, that the award could not stand andthat the . 


order directing a decree to be prepared embodying 
the award should be eet aside. 
No litigant is entitled to maintain a suit which hag 


Pa 
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its origin in a disgraceful cause: ex turpt cause non - 


orilur actio, 

[As it appeared. from the admission of 
the parties that both the parties were guilty of an 
offence under s.16), Penal Code, in having taken 
bribes by looting the public dishonestly, the High 
Court directed that they be ordained to show cause 
why they should not be prosecuted for an offence 
= unders. 161.) PEAREY Lan v. MAHESH CHADRA 

, - All. 396 


seh. il, para. 20 (3+--Awerd—Whether can 

be reviewed by arbitrators— Absence of one of the 

arbitrators — Subse quent signature — Whether 

validates award 

Certain disputes were referred to arbitrators who 
gave their award, One of the perties being dis- 
satisfied with it asked the arbitrators to reconsider 
their decision. ‘the award was altered and was 
sought to be filed under Sch, II of the Civil Procedure 
w= Code The objections taken were that when the 
first award was made the authority of the arbitrators 
ceased and they could not review it and that one 
of thearbitrators was not present when the award 
was signed and he signed the award afterwards, 
From the evidence of the arbitrators, it was 
perfectly clear that the award was passed, it 
was signed by all the arbitrators, it was written on 
a rough piece of paper and was then handed over to 
one of the arbitrators, forthe purpose of getting it 
engrossed ona stamp paper: 

Held, i 





that the writing of the award on a 
stamp pirer which would be necessary before 
it could befiledin a Court, is merely a minis- 
terial act. ‘fhe expression of the arbitrators’ 
opinion on the disputes placed before them, which 
constitutes the award, may be oral, but when, it 
< is ia writing, and has been signed by them, this 
constitutesthe inal award. Once theaward is made 
and published, and signed by all the arbitrators, it 
is not open to the arbitratora to substitute 
another award for it, and where, the authority 
of the arbitrators ceased from ithe time they 
made the award, the consent of the parties could 
not render valid that which is absolutely void. The 
actual making of the signature by an arbitrator ata 
different time to the other arbitrators did” not 
invalidate the award. But it is necessary that all 
the arbitrators should apply their minds to the 
making of the award. 

Where a particular arbitrator has admitted in his 
deposition that he was in Bombay, and that he had no- 
thing to do with the making of the award and he merely 
gave his consent afterwards from Bombay, and then 

~ he was sent for because his signature was necessary; 
and he did not even read the award; 


Held, that there was no concurrence of this arbi- . 


4 trator in the judicial act and there was no combin- 
“ ed action of fhe arbitrators or judicial exercise of 
the minds of the five arbitrators which is necessary. 
PARSHOTTAMDAS v. KEKHUSHRU Bom. 324 


Companies Act (Vil of 1913', ss. 30, 156— 
a Signatories to memorandun—Membership from 
date of incorporation—lintry in register of members, 


if condition precedent to: liability—Allotment not- 


made dueto default of first directors — Inability, 
if can be avoided on this ground—Surrender of 
fully paid up shares, when can be made. : 


The signatories to the Memorandum of Association 


of the Company become the first members of the 
company as from the date of incorporation mentioned 


in the Registrar's certificate. -They.are deemed to- 


~have agreed to become members of the company and 


GENERAL INDEX, 


“xxxi 
Companles Act—cuntd. 


op ils registration are to be entered as members in 
its register of members, But neither this entry nor 
the allotment of shares is a condition precedent. 
Each subscriber at once by subscribing irrevocably 
agrees to take from the company the number of 
shares placed opposite his signature unless all its 
share capital has been allotted to other persons. The 
fact that no shares are allotted to him and that he 
has ceased to be treated: as a member for a considel- 
able time does not relieve him from liability. 

The first directors of a company are bound to see 
if allotmont is made. They cannot avoid their 
liability to pay for the shares by pleading their own 
default or neligence in not making the allotment cf 
shares to themselves. 

There can be no valid surrender of shares that are 
not fully paid except where shares are forfeited as it 
involves a reduction of capital, and before this can 
be done, the sanction of the Court must be obtained. 
Inve Naratnpas LAHOREDAS Sind 869 


$.153—Arrangement, meaning of. 

The word ‘arrangement’ as used in s. 153, Com- 
panies Act, means something analogous in some 
sense to a compromise and there must be both give 
and take. Inve INDIA Frourn Mitts LTD. 

Sind 51 


———§,.-153—Arrangenient under—Duty of Court 
in sanctioning—Meeting of creditors fcr making 
arrangement—Notice, if to be issued by Court— 
‘Class,’ construction of —Scheme accepted by majority 
--Objection by one—Value of —Directors authorised 
to manage and exercise all powers—Proposal in 
company's name made by Director—Validity of. 

A Court which is invited to sanction an arrange- 
ment under s. 153 (2), Companies Act, must satisfy 
itself that (7) the meeting was duly held and conduct- 
ed ; (iz) that the compromise was a real compromise ; 
ciii) that it was accepted by competent majority ; 
(iv) that the majority was acting in good faith and 
for common advantage of the whole class,and (v) 
that what they did was reasonably prudent and 
proper. À 

It is not necessary for the Court toissue notices 
before ordering a meeting of the class of creditors 
with whom it was proposedto make an arrangement, 
Where the chairman has been careful to satisfy himself 
and to certify the Court that notice of the application 
and ofthe meeting ordered had been sent to and 
ackuowledgea by all the depositors, there is sufficient 
compliance with the law. The Court does not simply 
register the resolution come to by (he'creditors or 
the shareholders as the case may be. But if the 
creditors are acting on sufficient information and with 
time to consider what they are about, and are acting 
honestly they are much better judges of whatis to 
their commercial advantage than the Court can be. 

Section 143, Companies Aci, enables the majority ofa 
class of creditors to bind the minority;it exercises a most 
formidable compulsion upon dissentient, or would- 
be disssntient creditors; and it therefore should. 
be construed with care, so as not to place in the hands 
of some of the creditors the means and opportunity 
of forcing dissentiects to do tbat which it is un- 
reasonable to require them to do, or of making a 
mere jest of the interests of the minority. But 
the body of persons who have made deposits on the 
same terms and similar agreements may be re- 
garded as constituting such a class of creditow 
asthe legislature had in mind when it enacted 
s, 153, Companies Act. 

Where by a very -large majority both in the- 
number of persong.and in the amount of capital 
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voting, tbe depositors have accepted a scheme 
- there is no serious danger in allowing the objection 
of the solitary objector to be overruled and the will 
of the majorty to prevail . - 

Where the directors are authorised to manage the 
business and to exercise all powers, a proposal under 
s. 153 by the Board of Directors in the company’s 
‘name is valid and proper. Inre INDIA FLouk MILLS 
Lrp Sind 51 

$.156—UContributories, liability of. 

Section 156, Companies Act, proceeds on the as- 
sumption that the contributories are all innocent 
parties and that they must contribute equally towards 
the loss sustained by the company for no fault of 
theirs subject however to certain equities which are 
contained in the exceptions to that section. NARAIN- 
pas LAHOREDAS, In re Sind 869 


Contempt of Court— Offence committed within 

-, Madras Presidency--Offenders residing in. Calcutta 

-Jurisdiction of Madras High Court— Apology 
coupled with argumenis—Special costs. 

The Madras High Court, as a Court of Record, 
has jurisdiction: in all matters of contempt of Court 
arising in the Madras Presidency, even though the 
offenders happento reside outside the Presidency. 

16 is an ordinary rule that the jurisdiction of the 
Court is determined by the place where the offence 
is committed and not by the place where the offender 

“may happen to reside. 

Apology is not, as a rule, coupled with argu- 
ments ` 6; 

[Where the accused, while submitting an unquali- 
fied apology challenged the jurisdiction of the Court, 
special costs were awarded against them] RAJAH 
v. WITHERINGTON Mad 238 
Gontract—Absence of provision in local law—English 

Law— Applicability of. 

Jn the absence of any provision in the law 
of the place or any local ordinance which deals 

_ with the question whether inan actionto recover 
damages for breach of contract, the plaintiff is bound 
to establish his readiness and willingness to perform 
his part, regard must be had to the English Law 
applicable in the case of concurrent obligations. 
ABDULLAH BEG OHEDIL V. TENENBAUM P C 816 
Contract for delivery at a place—Flaintiff 
producing no evidence to show market rate at the 
place—Plaintiff, if en titled to damages. : 

Where a contractis alleged to have bsen made ata 
place and the plaintiff has produced no evidence to 
show what was the market rate on or about the date of 
the breach of contract at the place, the plaintiff must 
be deemed to have failed to show that he was entitled 
to any damages. [RM KANHAYA LAL-BISAKHI RAM v 
Firm Bisuen DAS-MEWA RAM Lah. 1119 


Covenant to pay—Whether implied in every 

transaction of loan, x 

A covenant to pay must be implied in every 
transaction of loan, that when a person ‘borrows 
money, the borrower must be deemed to have entered 
into an implied contract to re-pay the money bor- 
rowed, and that, therefore, the lender mortgagee must 
be beld to be entitled to sue for the mortgage money 
on this implied contract to re-pay. JoYKRUSHNA V. 
RADHAKRUSHNA Pat. 1197 
L — Deficiency in form — Performance of the 

material terms—Parties, whether bound in equity by 

contract. : 

equity holds people bound by a contract which 
though deficient in some requirement as to 
form, is nevertheless an existing contract. Where 
there is a complete and concluded contract 
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between the parties evidenced by a registered 
instrument, and is followed up by performance of 
the material terms and conditions contained therein ; 
equity will hold the parties bound by the contract. 
SUBIMALCHANDRA CHATTERJI V. RADHANATH RAY 





: Cal. 1000 
- Indemnity. Sze LIMITATION AOT; 1908, 
Sou. I, Arts. 132, 120, 83 - 379 


—— Part performance — Equity—Time’ not of 
essence — Purchaser with notice of an agreement- 
of lease—Whether lessee can claim specific per- 
formance —Reference to the formal do®&iment, if 
prevents contract from being complete — Lessee 
continuing in possession —Whether part performance. 
An agreement to lease dated July 30, 1918, con- 
tained a period of four months for giving a formal 
potta. The parties did not contemplate that time 
was the essence of the contract, The lessee had been 
effectively in possession and paid rent to the parties 
entitled. The purchaser purchased the property with 


, 


x 


d 


the knowledge of the agreement for lease and fileda ~ 


suit to eject the lessee in 1927: 

Held, that on facts of the case, the lessee's right to 
specific performance of the contract was not barred 
by efflux of time. 

A mere reference to the preparation of a formal 
document does not prevent a contract, otherwise 
binding being. complete. 

Where possession has been obtained before the 
agreement, - the lessee having continued to be in 
possession all along by virtue of an existing lease, 


possession after the expiration of the pre-existing 


lease is only referable to a contract for renewal, « 


and is to be treated as part performance of such 
contract. SUBIMALOHANDRA UHATTERJI V. RaDHANATH 
Ray i Cal. 1000 


——-——Sale of house—Part of consideration left with 
vendee to pay to ereditors—Suit by creditor— 
Attachment of house— Release of attachment— 
Civil Procedure Code (Act V of -1908, as amended 
by Allahabad High Court), O. XXI, rr, 131, 133 
—Order under — Declaratory suit by vendee—. 
Maintainability of—Creditor, if has charge on 
house, 5 
IH solda house to the plaintiff for Rs. 2,000 out 

of which he left the major portion of the sale con- 

sideration in the hands of tne vendee for payment 
to various creditors, one of whom was 1 and asum 
of Rs. 1,000 was left in the hands of the plaintiff to be 
paid tof. The plaintifl did not pay this amount to 

Í who brought a suit against H and attached the house. 

the house was his by virtue of the 

pale and it was released from attachment. After the 

release, 1 took proceedings under O XXI, 

Civil Procedure Uode, as amended, by the Alah- 

abad High Oourt asking the Court to issue a 

notice to the plaintift to snow cause why he should 


1, 131, — 


not pay Iis. 1,00 which was alleged to beduefrom € 


plainiin to H. Notice being _ issued plaintif 
disputed his liability as garnishee on the ground 
that he had already paid the Ks. 1,000 left with him 
for payment to J, not to 


proper order under U. XXI, r. 183 was passed, 
Plaintiff then sued for a declaration that the amount 
said tobe in deposit with him was not liable to be 
attached and sold in execution of the decree obtained 
by I against H : ki 

Held, that the suit was not barred by res ‘judicata, 
that the declaratory suit was maintainable, that 
there was no privity of contract between the plaint- 
if. and I who could not fight the battles of H when 


I but to ‘A himself at the. 
The objections were rejected but no | 
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the latter did not enter into the arena against 
the plaintiff and that I had no charge upon the house. 
IKRAM Urtau Kuan v RAHIM Rox 
— Suit for damages for breach —Denial of 
knowledge of contract by defendants—Defendanis 
not going into witness box—Adrerse inference, if 
can be drawn . 
_. Where in a suit for damages for breach of contract 
“the defendants totally deny any knowledge of the 
contract on which the plaintiff has based his suit 
and it cangot be said that there were ‘any facts 
peculiarly within their knowledgeand yet they had 
failed to go into the witness box to depose to those 
facts, in such circumstances no adverse inference 
canbe drawn from it. Firm KANHAYA LAL-BISAKHI 
a Ram v, Firs BISHEN Das-Mewa Ram “Lah. 1119 


Contract Act (IX of 1872), ss. 17, 178—Frand— 
Ingredients of. i 
Tt is doubtful whether definition of ‘fraud'in s. 17, 

Contract Act is intended to apply to the word ‘fraud’ 

in s. 178. The detinition requires ‘either an intent 

to deceive or to induce a contract, by a false sugges- 
tion known to be false, or the active concealment of 
afactora promise made without any intention of 
performing 1t,orany other act fitted to deceive, or 
any act specially declared by law to be fraudulent. 

Mere silence is not fraud unless there is aduty to 

speak, or unless it is equivalent to speech. CHARTERED 

BANK oF INDIA, AUSTRALIA & CHINA v, IMPERIAL Bank 

oF INDIA Cal, 903 


—— 88,17, 178 —Pledgee keeping goods in trust 
for plawntiff—Pledge to defendant--Defendant 
acting bona fide and without knowledge of trust — 
Validity of pledge —Pledgee becoming insolient— 
Plaintiff, if can recover goods—Presidency Towns 

* Insolvency Act (III of 1909), s. 52. 

The shippers ofa firm of importers used to draw 
bills of exchange on them for the price of the goods 
shipped. The plaintiffs Bank ‘used to finance the 
5 ippers by discounting these bills or by issuing other 
pills in exchange and they took as security the bills 
of lading and other documents relating to the goods 
‘and the shippers fromtime to time executed letters 

7 of request and hypothecation in favour of the plain- 
tiffs. Underthe contract the documents attached 
were not to be delivered until payment . of the 
relative bills In breach of the termsof the cone. 
tract, the Bank used to send the bills of lading 
and other documents to the importer firm and take 
in exchange certain documents called trust receipts, 

This practice enabled the importer firm to obtain 

delivery of the documents and the goods before 

- payment, By theterms of the trust receipt it was 

rovided that in consideration of the plaintifs having 
handed over the shipping documents in respect- of 

* goods hypothecated to them as collateral cecurity 
for the due payment of the relative draft drawn upon 
and accepted by the importers, they undertook to 
land, store and hold goods until sale as trustees for 
the plaintiffs, and inthe event of sale by the tirm to 
receive the gross preceeds as trustees for the plain- 

~< tiffs, and forthwith to pay them in full to the plaintiffs. 

‘After getting delivery of the goods, the importer 

firm pledged them with the defendant Bank whotock 

them in good faith without any knowledge cf the 
arrangement between the importer firm and tke 





plaintifis and believed that the goods belonged to the. 


firm abs^lutely. The firm while giving the defen- 
dants written assurance to this effect from time te 
time, neverinformed the plaintiffs that they were 
„z pledging the goods so obtained under the trust 
receipts to the defendants. The defendants had 
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allowed overdrafts to the firm who became, ingolyent, 


-The plaintiffs Bank claimed the goods on the ground 


that the 
valid : ‘ R 

Held, that the firm wasin possession of the godds 
within the meaning of the old e, 178, Contract Act, 
and could and did make a valid plédgeof them to the 
defendants apart from any question arising under 
the terms of the sécord proviso; that no trust, was 
orcould be created by means of the trust receipt, 
and that the goods ‘were not and could not, have 
been delivered by the plaintiffs to the firm or held by 
them upon trust: _ ' er Wa 

(i that as the'firm was not the legal owner there 
was no ‘bona fide trust and the real ‘object of the 
trust receipts wére to defeat the provisions of s. 52 
(2) e), Presidency Towns Insolvency Act and even 
if the pledges were invalid, the plaintifs’ suit for 
recovery of tlie goods ‘was not maintainable as the 
property in ‘the goods would vest in the Official 
Assignee aN . 4 

(iit) that there was no intention to deceive or to 
defraud and that the facts ‘showed, that the importer 
firm honestly believed, so far as they ever directed 
their minds to’the question, if af-all, that they were 
entitled to deal with the goods as they thought fit, 
subject totheir obligation to meet the bills, when 
they fell due, and that the property in the goods had 
passed to them on delivery, CHARTERED . BANK oF 
JNDIA, AUSTRALIA & OHINA v. IMPERIAL Bank OF 
INDIA Cal, 903 


S. 21—Mistake as to law— Voidability of 
contract ~Transfer of Propertu Act (IV of 1882), 
8 63—Applicability of—Registration Act (XVI 
of 108), s. 50—Hegistered ‘document if can take 
precedence over unregistered one, with notice of the 
prior incumbrance 4 
A mortgagee took in his favour a mortgage with 
full knowleige of a previous but unregistered 
mortgage and got it registered, The transaction 
was effected under the belief that even if the prior 
mortgagee obtains registration ‘of his mortgage, the 
latter mortgage would get precedehbée over the “first 
mortgage as the latter was registered first : 
Held, that this was “mistake ‘as to law in ‘force in 
British India; that s 21, Contraét ACct‘applied and 
that the ‘contract was not voidable. ok 
Held, further, thats 68of the Transfer of Property 
Act did not apply as the security to the ‘mortgagee 
was lost by his own fault and the subsequent mort- 
gage must be postponed'till the period fixed for the 
lirst mortgage: expired as it ‘was‘effected'with notice 
of the’prior title. Jowanp SINGH v. SAWAN SINGH ,,, 
Lah 1080 
—-——8. 23—Champerious agreement when allowed, 
Champerty ‘is per se not illegal; but if -extortion- 
ale and unconscionable it ‘should be, ‘held 
to be contrary to public policy and cannot‘be éti- 
forced, Lucy Moss v, Man NYEIN May ‘Rang.1113 


——— s. 23—Marriage brokerage contract—Void 
agreement—Agréement remaining unfulfilled — 
Refund of money. . 

The defendant entered into a contract with the 
plaintiff for procuring a girl to be married to the 
son of the plaintif, and for this consideration the 
plaintiff was to pay Rs. 2,00) The .defendant accord- 
ingly procured a girl and obtained Rs 2,000 ‘from 
the plaintiff and date for marriage was fixed. Jt 
was afterwards found out that the girl was ofa lower 
caste and that she was falsely represented by the 
defendant tobe of the caste of the plaintiff ; ; 

Held, that though the contract iras void, 


pledge to the defendants Bank was în- 
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plaintiff was entitled to the refund of money, as the. 
agreement remained unfulfilled. BHAN SINGH v. KAKA 
SINGH -> f Lah.1028 (a) 
-~————— SS. 23 (2), 25. Sre TRANSFER OF PROPERTY 
| -AOT, 1882,8 6 (b) i 464 
——— 88. 23; 28. SEE Insurance 15 
——— 8. 30—Penal Code, (Act XLV of 1860), 

8. “234-A — Lottery, essentials of —- Transaction 

between definite number of persons--Each one 

getting his‘money's worth, though some get less and 
some more by lot—Transaction, whether offence. 

A-dealer in gramophones got up a party of 150 
persons. These 120 were to subscribe Re 1 each 
for the first week. Atthe end of the week prizes 
were drawn, prizewinner gota gramophone and he 
went out of the transaction altogether. ‘lhe remain- 
ing 119 subscribed 4 annas more each for the next 
week and one of them got the prize. Similarly, the 
prize drawing continued for 20 weeks Thereafter 
the remaining 101 people who by that time would 
have paid Re. 67-8 annas each got one gramaphone. 
The price of each gramophone was about Ks. FO, 
and dealer was ableto give for aless price as he 
had purchased a large number in a lot: 

Held, as each subscriber got a gramaphone and 
that for much less than the price at which it was 
sold in the market, the transaction was not void 
under s. 291-A, Penal Code, 

Though there was an element of chance each cne got 
his moneys’ worth and there was no invitation to the 
public to join and so no offence was committed. 
DURGA VENKaTRAMANA V. KEDARI SETTI SANYASAYYA 

; : Mad. 489 
—— sS. 30—Wagering contract— Submission clause 
~—Validity—Suit to set aside award on the basis 
of such contract — Maintainability — Wagering 
contract between A and B-— Party to contract cannot 
claim immunity on the ground th he is only an 
agent for O—Nature of Hast India Jute Association 

—Jute contracts— Common intention to wager—A 

matter to be inferred from circumstances. 

An arbitration clause contained in a wagering 
contract is a part of a contract and not a covenant 
distinct from the contract and is, therefore, equally 
unenforceable with the contract o wager itself and 
a suit is, therefore, maintainable by a partyto a 
wagering contract to set aside an award made upon 
a submission clause contained in the contract. 

Where a merchant or agent is authorised at the 
outset to create a contract of sale between the buyer 
. and himself and not between the buyer and sup- 

plier, that merchant or agent is in the transaction of 
sale which follows, in fact and in law, a seller and 
not a mere agent. A system whereby the whole 
transaction could in such cases be confined to the 
buyer and the merchant yet reserving to the latter 
the’ privilege of immunity from the effect of the law 
as to wager cannot be upheld. ss 

The common intention to wager has to be inferred 
from the circumstances. One cannot expect such 
intention to be declared in writing. KARUNAKUMAR 
Datta v. LANKARAN PATWARI Cal, 61 
——— 8.39. SBE TRANSFER or PROPERTY Act, 1882, 

8,55 (1) (f) 304 
——; 88. 60, 61— Appropriation of payment by 

creditor—When can exercise the right— Declaration 

of intention, if necessary 

lf the debtordoes not make any appropriation 
gt the time when he makes the payment, the Tight 
of appropriation devolves on thecyeditor and he 
may exercise thatright until the very last moment 
and need not declare his intention in express terms. 
KUNJAMOHAN V. KARUNAKANTA SEN — Cal, 262 
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s. 64— Voidable contract—Party rescinding— 


Benefit received, if to be returned—Fraud 
- established~ Personal services—Compensation, if 
sufficient. i 


On the death of a widow, the plaintifis made an 
application for mutation of names on the ground of 
their being the nearest reversioners. Three others; 
filed objections During the pendency of the muta- 
tion proceedings plaintifis executed two sale deeds, ` 
in respect of half of the property in fgvour of the 
defendants The objections being withdrawn 
mutation was ordered in respect of half the property 
in favour of plsintifis and the other half in favour 
of the defendants The plaintiffs instituted the suit 
for setting aside the aforesaid sale deeds on the, 
ground that the defendants had obtained them by 
practising fraud. It was also alleged that the sale 
deeds in question were without consideration. 
Defendants urged that it was as a result of the 
personal influence exercised by the defendants that 
the objections were withdrawn and that it was not 
possible to compensate the defendants in money for 
the services so rendered by them. Jt was found 
that the objections were groundless and that they 
were takenat the instigation of the defendants. It 
also appeared that defendants had paid consideration. 
The lower Court ordered refund of consideration 
and a sumofmoney as compensation : 

Held, that fraud was established and under the . 
circumstances the amount allowed as compensation 
for these services was quite reasonable, and that the 


personal services rendered were not of such 5 
character as tobe compensated by money. DWARKA 
Prasan v. KANDHAI Oudh 348 


——— s 65, applicability of. See MADRAS DISTRIOT 
MUNICIPALITIES Act, 1920 ‘ 503 ' 
S. 74. Ser VENDOR AND PURCHASER 781 


S 74—Breach of guarantee—Damages— 

Figure named in agreement, whether evidence of 

damage. 

The nature, purpose and requirement ofs. 74 are 
that (1) the plaintiff must prove his damages ina 
general sense; (%) the contract made by the parties 
estimating their damages ie in itself an evidence ; (3) 
if there is no other evidence of damage, this evidence 
alone will be considered sufficient, (4) the sum 
named, however, is not conclusive evidence, that is 
to say, ifthere iscther evidence or circumstances 
showing that it was excessive, the Court will not 
consider itself bound by it ; (5) if, on the other hand, 
the other evidence and circumstances indicate that 
the damage equals or may equal, or is likely to, 
exceed the amount named, the Court will abide by 
it and lastly, (6) incase 14), that is to say, where 
the other evidence shows that it is unreasonable, the 
plaintiff will have to prove his damages irrespective 
of the figure. MAHADEOPRASAD v. SIEMENS (INDIA) LTD. 








Cal. 858 
s, 126, Sez Civit Procepure Copr, 1908, 
s 145 (a) : 973 (b) 





s. 128— Liability of surety. 25 : 
Under s. 128, Contract Act, the liability of a 
surety is co-estensiye with that of the principal 


debtor. Pungas NATIONAL Bank LTD, LAHORE ù. DR, 
A. B ARora Lah. 1124 
— 8.139. Sree Contract AoT, 1872, s. 141, 

illus. (b) 168 


— —- s88. 141, illus (b) 139—Surety for the 
payment of decretal amount— Attachment. released 
by the Court— Subsequent attachment also released: 
by the decree-holder Liability of the surety— 
Applicability of s. 141. 
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The judgment-debtors against whom an ex parte 
decree had been passed applied to get it set aside, 
The respondent executed a surety bond undertaking 
that if the application were dismissed or if it were 
allowed and the suit was subsequently decreed against 
the judgment-debtor andthe judgment-debtor did 
not pay the decretal amount, then he, the surety 
“would pay it The original attachment was with- 
drawn by the Court. The ex parte decree was set 
aside but the suit was again decreed against the 
judgment-deMtor who again attached the property 
which was once again released and a suit for recovery 
for amount against the surety was filed : 

Held, that s 141, Contract Act applied, illus. b) 
to the section being to the point and that the order 
“of the trial Court could not be said to be otherwise 
than in accordance with law, except to this extent 
that the discharge of the surety ‘should not be an 
absolute discharge under s. 139 of the Contract Act 
but only a discharge under s. 141 to the extent of 
the value of the security, that is to say, to the 
extent of the value of the property which was 
released by the decree-holder. Ram Prasap v GORDHAN 

. , AU. 168 
————S.171. Srv LEGAL PRAOTITIONER 331 


` ss. 196, 197— Act of an agent within time— 

Ratification by principal after the period of limita- 

tion--Effect of—Limitation Act (IX of 1908), s. 5. . 
-~ Itis possible forthe act of an agent done within 
time to be subsequently ratified by the principal and 
in such circumstances the act becomes the act of the 
principal even though when it was performed, it was 
performed without his knowledge or approval Sub- 
sequent approval means the adoption of the act 
ofthe agent by the principal as to the date when 
“the agent performed the act, BINDA KUER v. LALITA 
. Prasan : Pat. 596 

S. 212—Agent collecting as much as possible 
from merchant —Subsequent insolvency of merchant 

—Agent, if liable—Negligence, if made out. 

Wherea commission agent, authorised to realise 
moneys on behalf of the principal, collected as much 
_as he could from a merchant who had also dealings 
with the principal, giving credit for the balance 
and the merchant became an insolvent; 

Held, that the agent did not fail any way to 
exercise due prudence and was not guilty of any 
negligence. 

f a man’s credit and finances areina thoroughly 
bad state and hehas no money to pay his debt 
which itis impossible to realise from him, all that 
can be done is to take from him what he has,and to 
“nope for the best. Firm NAND Ram-Atma Ram v. 
Goxkat OHAND-JAGAN Natu Lah 688 
S. 212— Agent to collect amounts—Absence 
pay interest—Interest, if can be 





* of contract to 
awarded. 
Where a commission agent was to collect amounts 
on behalf of the plaintiff and to pay them over to 
plaintiff but there was no contract to pay interest 
on such amounts and the plaintiff claimed the 
amounts and interest on them by way of damages: 

Held, that interest could, in such cases, be allowed 
only if a contract, express or implied, had been made 
and that interest by way of damages could not be 

- successfully claimed. Fira Nanp RAM-ATMA Ram v. 

Firm GOKAL OHAND-JAGAN Nata Lah 688 


Contribution—Payment of decree debt by one of 
two joint debtors—Suit for contribution— Decree 
=. found not binding on defendant—Plarntiff's right to 
enforce original liability. 
Where 4 joint debtor sues for contribution against 
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his co-debtor alleging that he has paid up a decree 
debt due by. them jointly, it is open to him to 
enforce the defendant's liability on the strength of 
the original liability, even if the decree as such is 
found to be not hinding on the defendant, Rama- 
NATHAN CHETTIAR v. PALANIAPPA CHeTTIAR Mad. 233 


Co-operative Societies Act ll of 1912), 8.42 (6) 
—Co-operative Society in liquidation — Application 
by one of the debtors to be declared insolvent— 
Maintainability of 
There is nothing ins 42 (6), Co-operative Societies 

Act, express or implied, to prevent the Court from 

entertaining the application of one of the debtors of 

a co-operative society which is in liquidation for 

being declared insolvent. In deciding whether such a 

debtor should or should not be adjudicated an in- 

solvent the Court is not dealing with any: matter 
connected with the dissolution of the Society, nor 
will the dissolution be necessarily interfered with 
by reason of adjudicating such a debtor to be an 
insolvent, The Official Liquidator can press his. 
claim against the insolvent in the same way as the 
other creditors will do. Musan Manton .v, OENTRAL 

O0-OPERATIVE BANK, BIHAR & ORISSA Pat. 96 (a) 

S. 43—Suit referred to arbitrator—Subse- 
quent suit in Civil Court questioning the reference 
to, appointment of and procedure adopted by, 
arbitrator—Maintainability of. 

~ An award was made by an arbitrator in a suit filed 

under the Co-operative Societies Act : 

‘Held, that the Civil Oourt could entertain a suit 
to have the award declared invalid questioning the 
reference to arbitration, appointment of arbitrator 
and the procedure adopted by an arbitrator. Dacca 
Co oprraTive INDUSTRIAA Union Lp. v. Dacca Oo- 
OPERATIVE SANKHA SILPA SAMITY LTD. Cal. 220 


Co owners—Adverse possession —- Tenants under 
different leases by different co-owners— Adverse 
possession of onefor 12 years toothers’ knowledge 
—Partition suit by latter—Whether can be resisted 
by former. - 
While a co-owner has access to and control 

over every part of the property, and so may be said to 
have possession in the sense of detention of the whole 
he exercises that control not on behalf of him- 
self alone, but partly on behalf of himself in respect 
of his own share and partly as representative of his 
co-owner. A co-owner in sole possession fora 
length of time can therefore maintain his exclusive 
possession even against his other co-owners till 
partition. . : 

Persons deriving the interest of tenants in lands 
under superior holders whot are co-owners of a zamin- 
dari in respect of different shares leased out to- them 
separately, are not co-owners, The fact that they 
were holders of separate and distinct interests as 
tenants inrespect of two different shares of a joint 
property, prevent them from claiming that they, 
stand in the relation of co-owners. ‘They cannot 
be coasidered to be persons who are in legal posses- 
sion of the entire shares of-the tenant's interest in 
the lands. The adverse possession asserted by one 
sannot therefore be adverse possession of a co-owner 
The title gained ‘by the tenant by his possession, 
must therefore have the same legal character and be 
tenure-holder's interest accordingly. He can defeat 
the other tenure-holder’s claim to partition made on 
the footing of his possessing a fractional interest of a 
tenure-holder Monr Moman PAL v. Gour CANDRA Das 

- Cal 111 

Copyright—Law reports—Suit for infringement of 

copy-right -Grant of temporary injunction—Princi~ 


i 
ot 
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ples—No irreparable injury —Order for keeping 
accounts, sufficiency of —Crvil Procedure Coue (Act 
V of 1908), 0. XXXIX, P, 2. 
, The plaintiffs were the proprietors of the Lahore 
Law Times, a monthly Journal in which the Judg- 
ments of the Fiuancial Comwissioner of Lahore in 
Yevenue cases decided by him from lewi were 
published. in 1:3- the defendants compiled, printed 
and published a book culled “Current Punjab, 
Case Law Part ‘C, Revenue Rulings (Consolidated), 
19:4—19.4i." Shortly after the publication of the 
defendants’ book, the plaintiffs brought a suit 
alieging that the defendants had infringed their 
Copyright by copying from the plaintiffs’ journal a 
large number of judgments of the Financial Com- 
missioners for the years «921— 19314, and praying for 
issue of a perpetual injunction restraining the de- 
fendants from infringing the plaintiffs ' copyright 
and directing them to render account of copies 
of the “Revenue kulings” published by them. The 
plaintiffs also prayed for issue of a temporary 
„iħjunctiun restraining the défendants from selling 
any copies of their book till the decision of the 
suit. The trial Court dismissed this application 
being of opinion that it was diflicult for him at 
that stageto grant the ‘temporary injunction with- 
out going further into vhe merits of the case.” 
“He however, -passed an order directiug the 
defendants to keep regular accounts of the publi- 
cation and sale of their book aud to produce them 
in court, if and when required for inspection and 


audit if necessary. The plaintiffs appealed: 
‘Held, that on the facts ‘of the case 
the plaintifs had failed to make out a 


case for issue of a temporary injunction restrain- 
ing the ‘defendants from seliing their books, pend- 
ing the disposal -of -the suit. The injury with 
which the plaintifs said. they were threatened was 
not irreparable, and the trial Judge had amply 
safeguarded their interest by directing 
the defendants to keep separate and regular accounts 
of the sale of their book which they should produce 
in Court, if and when ‘called upon to do so, 
Prasau Das Suri v, Law REPORTERS LIMITED, LAHORE 
NR ot, ctu i Tan Lan, 984 
Co-sharèrs—Abadi—-Persons recorded as co-shurers 

„in village— Presumption as to co-sharership m abadi 

—Whether arises. 

There is no necessary legal presumption that at 
any moment the co-sharers in a village which has 
been included within Municipal litmus are meces- 
sarily co-sharers in the abadi plot or plots merely 
for thé reason that they are recoraed as co-sharers 
in the village. GoxuLy.SHeo Nanpan All, 976 (b) 


=== Adverse possession— Alienaticn by co sharer 
== Possession of alicnee not adverse unless he takes 

‘Open possession, 

l; igasettled doctrine that in order to establish 
adversé possession as between co-sharers, there 
must be evidence ofan ‘open assertion of a hostile 
title by one of them to the knowledge of the other, 
in other words, his possession must amount to what 
is described in law as an ouster of the other cc- 
sharers ven an alienes from a Co-sharer can- 
not set up adverse possession against the other 

co-sharets unless he shows that he took open and 
public possession of the property, FALANIAPPA 

OHETTY v, RAMAN CHEITY Mad 455 
o=———Adrerse Possession—Necessity of knowledge of 

ouster. 

The sole possession 
contifiueisly for a long 





by one tenant-in-commoa 
period without any claim 
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or demand on the part of the other co-tenants is 
evidence frem which an actual- ouster might be 
presumed; but such exclusive possession by one 
co-sharer cannot amount to adverse possession unless 
the ouster hus been open and tothe knowledge of the 
other co-parcenere, MoHAN KuaRv BHAGATRAM 
Nug. nee 
—~—+—Father dying intestate — Representatives o) 
father entitled to rent till date of his death Sui 
for share m rentby some representatives agains 
others—suit, if cognizable by Small Cause Court— 

Provincial Small Cause Courts Act (IX cf 1€87) 

Sch. 11, Art 28, 

Under an award, a Muhammadan father was to 
remain in possession of a property and thereailer 
it was to belong io the sons of his first wife, t 
‘defendents. Thelessee paid the rentin respect ol 
one year Ks, 500 on july 1, 1925, to the defen.ants 
in the belief that on the father’s death a few daye 
before, the defendants alone were entitled to receive 
‘the rent m view of the award. The plaintiffs, the 
other wife of the father and her son, instituted < 
sultfor recovery of their share of the sum of ke, on 
paid by the lessee after the father s, death to the 
defendants treating it as the father’s property ir 
which the plaintifs were entitled toa share unde 
Muhammadan Law : sat 

Held, that as between the father or those represen 4 
ing his estate and the defendants, rent payable byt € 
lessee for the year was to.be apportioned, that thos: 
representizg the estate were entitled to 1 ee ir 
respect of the greater part of the year, that is a 
the July 1 to date of the father's death while rent fo) 
the restofthe year belonged to the defendanie. ; 

Held, also, that the suit being clearly one for i 
share in property of tbe father who died intestate, i 
was excepted from cognizance of a Small Cause Cour 
by Art. 2>, Sch. 11, brovincial Small Cause Courti 
Act. Amina Kuyatoon v. MouamMap Hasan All. 326 

Possession by co-sharers—When adverse. 

lf a property belongs to several co-shalers ant 
one co-sharer 18 in possession of the entire prop 
erty, his possession cannot be deemed to be advere 
to cther co-sharers. He must be deemed to be i 
possession on behalf of the other cosbarers ant 
adverse possession cannot be founded on the basi 
of such exclusive possession, uuless there ha 
been an ouster of the other co-skarers. The ouste 
takes place when thetitle of the other co-sharers i 
denied, BRAHMA SINGH v. RAGHURAJ a asi 

Stranger purchasing non-transferable occu 


-sharers right to Joiz 
pancy holaing—Other co-sharers’ rig 
possession — Subsequent purchaser of landlord 
mberesi, effect of. _ a 
The defendants who were complete stranger 


purchased a non-transferable occupaucy holding frer 
the previous tenant and thereafter, though within 
short time of the purchase, acquired a small share i 
the superior interest, thus becoming co-share 
landlords The other landlords then instituted a sui 
to recover joint possession with the defendants to th 
extent of their shares : i 
Held, that when the defendants took possessio. 
of the land, they came in as trespassers with no rigt 
which csuld avail against the plaintifis who had i 
that timo the right 10 evict them and in the absenc 
of acquiescence on their part, they were ey t 
joint possession to the extent they owned SARA 
‘CHANDRA Sana v. BEPIN BEHARI Cal 10% 
Suit jor ejectment by one ‘co-shurer lanc 
lord=Other co-sharer landlords made pro form 
def endants— Joint decree, if can be passed, 
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Where in a suit for ejectment the -plaintiff co- 
sharer landlord has made the other co-sharer land- 
lords pro forma defendants, the pluintiff is entitled’ | 
to get a decree for recovery of possession of the 
property in suit, to the extent of his share jointly 
with the pro forma defendants. JARMAN Gomnz v, 
Raw Kuvar Karparta Cal. 559: 


Gosts—Refusat of lower Appellate Court to award. 
` costis to plaintiff—Defendant appearing. only: 
after substituted service—Discretion of Court— 

Inter ferenc@in second appeal, 

The awarding of c1sts isa matter entirely within 
the discretion of the, trial Court and if the:trial. 
Court hus exercised that jurisdiction in a- judicial. 
manner, it is not open to the Appellate Court to 
d4nterfere with the discretion of the trial. Court 
except for good reasons which are clear from: the- 
facts and circumstances of the case. But where: the: 
defendant only put in an appearance after substituted: 
service-had been resorted to against him. and the 
plaintiff was on the facts of the case entitled 
to claim at least proportionate costs from: the; 
defendant and the lower Appellate Court refuses 
to allow the plaintiff even proportionate costs, the 
Court proceeds on a manifestly wrong ground, and the 
High Court should’ interfere in second appeal so as 
to restore the order as to costs. BHAMS ARA BEGAM v, 
AMBIKA Dutt Raw Oudh 901. 


Court-fee—Court Fees. Act (VII of 1370), s. 7 (iv): 
(c), (a) - Suit for declaratory. decree—Prayer for- 
consequential relief—Power of Court to require 
plaintiff to correct. valuation made by him—Siits 
Valuation Act VII of 1°87), s 9—Standard: to: 
regard valuation as under-valuation—Civil Proce- 
dure Code (Act V of 1805), 0. VII, r. 11 (b). 

~ In suits to obtain a declaratory decree or’ ordér 

whore consequential relief is prayed for and in suits 

to obtain an injunction where:the Court finds the 
relief claimed as undervalued, it is entitled. under 

O. VIL, r. 11 ib, of the Civil Procedure Code, to- 

require the plaintiff to correct the valuation stated by 

him in accordance with the provisions ofs 7 of the 

Court Fees Act Butsolong-as there are no Rules- 

‘framed under s 9 of the Suits Valuation Act (VII of 

1887) the Court would have no standard before it on 

which it may regard the plaintiff's valuation as an 

under-valuation and its powers cf. correction would 
have to be exercised on that footing. 

,The case of Umatul Batul v. Nanji Keer, 110 WN 
705 was correctly decided in so far as it laid down that: 
it is within the-power of the Court to revise the plaint: 
iff's valuation ; but. the valuation made by the Gourt; 
though it may have not been unreasonable; was not 
a valuation made in accordance with a standard 
having the force of Jaw. 

£ Per Mukerji, J.—It cannot be disputed that reason- 

able standards may with saféty be laid down giving: 

the plaintiff all legitimate option that he may be 
reasonably entitled to and proceeding on the lines 
indicated by the legislature in such standards 
as they themselves have laid down, But 
untilsuch standards are laid down by appropriate 
rules framed under s 9 of the Suits Valua- 
tion Act (VIL of 1387), it would not be possible for 
the Court to exercise this power exrept in those 
classes of cases falling under the clause in which the 
valuation made by the plaintiff is illegal, palpably 
absurd, manifestly illogical or arithmetically wrong, 

The two Acts are linked together; as regards valua- 

tion of relief, for the purposes of jurisdiction and 

of court-fees payable in respect of plaints. 

Pér Costello and-Jack, JJ.—Ags a general rule the 
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Court is entitled to correct: the valuation under 
O. VI, r: 1! ofthe Code ‘of Civil Procedure. There 
may be casesin which the valuation is perfectly 
obviously absurd omthe face of it-and in that 
case it would be open to the Court to correct: a 
clearly wrong valuation even before the framing of 
therules Otherwise until rules are framed under 
s 9 of the Suits Valuation Act, the Court would be ina 
practical difficulty and unable to take’ necessiry action. 
NARAYANGUNI CENTRAL Co OPERATIVE SALE AND SUPPLY 
Society LTD. v, MAFIZ UD-DIN AHMED f Cal 3 
Morigage suit—Preliminary decree—Order’ 
for sale—Defendant made personally liable for 
balance due after sale —Appeal—Personal liability’ 
alone disputed—Court-fee payable for appeal, 
Where under a preliminary mortgage decree, the 
sale of the mortgaged property is ordered and the- 
plaintiff is directed to apply fora personal decree for. 
any balance left after sale and the defendant apveala: 
disputing his personal liability but not. the liability’ 
in respect of the property, court-fee for- the. appeal 
is leviable on the excess of the decree amount: over- 
the net sale proceeds, although in, many such cages at 
the time.of appealing from the preliminary decree 
the amount of net sale proceeds-will not be ascertain- 
able as the sale has not been held and the: valuation: 
must therefore be more or less conjectural. Vrne 
KATARAMA’ SASTRIGAL V, SABAPATHI THEVAR- Mad, 548 


Court Fees-Act (VII of 1870); s, 5, Sen ALauapan 
Hick ourt ores, nap, UI, rm, ME 802. 
—— s 7.Sch, IL. Art. 17 6).—Suit: for ari eins 
oftmaintenance— Claim framed in the'guise: of’ 
declarition Court fees payable; whether ondeclurae 
tion or under s. 7'(1). | ts 
A suit? comprised’ two claims: (1) a declaration: 
that the-plaintiff was entitled to'récover Re. 23 pér 
mensom as*maintenance allowance from certain pròp- 
erties; and (2) a declaration: that she had 8" charge 
on the same properties- for Re: 3:540 which she had’ 
to. borrow as her monthly expenses amounted‘ to 
Rs. 30 while the income from the estate was ks. 7. 
only, and she had to spend money on. certain-litiga- 


ion: - 

Held, that this was really a claim for arreare‘of- 
maintenance and, therefore, court-fee ad.valorem- ona 
Rs. 3,50) was payable-under.s. 7 (1). Upopar:v, Ram- 
Avtar SINGH ` Lah, 982:(b). 
——— s. 7. (Iv). (c)—Suit: for declaration with' 


consequential relief — Valuation’. Objection | by. 
defendunt—Duty; of Court to see if; varuation’is- 
correct.. 


Although.in.a suit for-declaration’ with: consequ- 
ential relief, the plåintif is-entitled to put his'own- 
valuationiow his- suit, the defendant. is:entitled to: 
take objection-to the valuation given inthe plaint,, 
both: asr affecting. the'question of‘ jurisdiction and 
ag affecting the question’ of court:fees: anti wher. 
objèction is taken, the Court is obliged to enter into 
the question nf whether the value* is correct. 
KRITYANAND SINGH V, Dinu MANJHI Pat. 109 
s. 7 iv):c) (di, SÈE COURT FEB , 3 


——— s7(iV)ie)—Suit for removal of defendant 
from shebaitship—Prayer for injwnetiow restrain- 
ing defendant from wasting. or possessing debuttar 
properties—Court-fee puyable, i 
in asuit for removal nf tne uefendant from shebait- 

ship and for the appointment of.any competent 

person as shebait and for injunction, restraiuin the 
defendant from wasting or possessing the debuiter » 
properties, ,court-fee - payable is ad -valorem-on the. 

valuation of the. debutter- property.. HRIDAY- KISHORE: . 

NANDI v, HARI Buusan DEY > Cal. 1014 
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s. 7 wv) (b)—~Mortgage of property in 
‘excess of mortgagor's share—Suit by real owners 


‘for possession and declaration—Principal relief- 


one for possession—Court-fees on his relief only, 

sufficiency of. : 

If the principal relief claimed is one for posses- 
sion and the relief for declaration is merely 
ancillary to it, it is enough to pay the court-fee 
on the relief for possession. On the other hand, if 
the principal relief is for declaration and the 
pints right to possession depends’ upon his 

eing entitled to the declaration, then the relief for 
possession must be regarded as a consequential 
relief and the court-fee would be payable according 
to the amount at which the relief sought is valued 
in the plaint or the memorandum of appeal 

Plaintiffs sued for possession of property and also 
for declaration, claiming that the mortgagor who 
had no ownership in it had mortgaged the same and 
the mortgagee after getting a mortgage decree, had 
become an ostensible owner of it : 

Held, thatthe principal relief claimed by the 
plaintiffs must be regarded as the relief for posses- 
sion, and. thatthe reliefs for declaration were mere- 
ly ancillary. That being so the court-fees need be 
paid only on the relief for possession. SHAHAR BANO 
Bream v. Ras BAHADUR SINGH ; Ouda 1138 

Sch. 11, Art. 17 (3)—Plaintiff merely asking 
for declaration that prior decree is not binding on 

him—Court-fee payable, ° s 

“Where the plaintiff in a case merely asks for a 
declaration that a previous decree is not in any 
way binding on him aud is altogether void and 
ineffectual, his suit is one for a declaratory decree 
only and falls under Art. 17 (3),Sch. II, Court Fees 
Act anda court-fee of Rs. 10 is sufficient - Srr 
KRISHNA OHANDRA v. MAHABIR PRASAD Al. 198 FB 

———— Art. 17 (iv), Sse ALLAHARAD Hiem 

Court RULES Cuar, Ill, r. 11 _80 
——- Art. 17 (6). See Court Press Acr, 

1870, 8. 7 (1) . 982 (b) 


Creditor and debtor, merging”in one—Result of 

—-Legal representative—Meaning of. i 

When on account of a creditor becomes heir 
to a debtor or debtor becomes heir to a creditor, and 
thus the two-opposite characters of debtor and creditor 
become united in the same person, the obligation to 
pay money may be regarded as extinguished. 

It isone of the essential tests with regard to the 
ease of persons who intermeddle with the estate of 
another before they can - be- called as legal representa- 
tives of the deceased persons that they must retain 
possession of properties belonging tothe estate with 
theBintention of representing the estate. NAGENDRA 
Nai Roy v, Haran OHANDRA ADHIKARY Cal, 927 


Criminal Law Amendment JAct (XXIII of 1932). 
Sge Press (EMERGENCY Powgrs) Act, 1931, se, 4 (1) 
(d), 23 . 838 

~——— ss. 15, 16 (hi—Press (Emergency Powers) 
Act (XXIIT of 1931), s 18 (1)— Pamphlet referring 

to labourers as again:t “rich persons—Classes 
referred to, tf sufficienily well defined—Pamphlet 
calling on labourers to meet at a place in large 
numbers—Likelihood of breach of peace— Pamphlet, 
af tends to promote feelings of enmity or hatred 
etween the classes, 

Where a pamphlet purported to deal with the 

grievances of the poor against therich and referred 
on oneside to the labourers ina District labouring 
iw fields and factories and on the other to the rich 
` persons, the zemindars, the banker, and _ the petty 


ghop-keepers, and the pamphlet called en the 





— 





S 
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labourers to assemble in large numbers ata certain 


place and it appeared that the feelings of the 
assembly would be inflamed by this pamphlet 
against the rich persons and bankers and the 
zemindars andthe petty shop-keepera who are 


mentioned in the pamphlet and the result of such a 

pamphlet, if successful, would probably have been 

that the large crowd of kisans called together in 

such circumstances would have started looting the> 
shops in the place and a breach of the peace would 

have occurred which might have required the 

sacrifice of many lives before order wod have been 

restored : 

Held, that the classes referred to in the pamphlet 
were sufficiently well-defined for the purposes of 
s. 16 (2), Criminal Law Amendment Act, 1921, and 
that as the action taken by the accused in publish-~ 
ing the pamphlet would promote feelings of enmity 
or hatred between the different classes of His 
Majesty's subjects, he was punishable unders. 8 (1) 
Press Emergency Powers Act read with ss. 15 and 
16 of the Oriminal Law Amendment Act, 1932, 
RAM Saran Das v, EMPEROR All. 710 


Criminal Procedure Code (Act Vof 1898), if 

exhanstive. Sez INTERPRETATION oF STATUTE 345 

S. 4 (1) (")—Pleader—Constituted attorney, 
tf can appear for the accused. 

‘The words ‘any other person’ in the definition of 
‘Pleader’ in s.4 (1) (r), Criminal Procedure Code, are 
not restricted in their meaning,and are not limited 
to a person authorized by law to appear in a parti- 
cular Court. A constituted attorney is hence 
authorized to appear for the accused JAFFAR (ASSUM 
v. EMPEROR Bom, 1132 
29-B—Whether permissive—Juveniles, 

of —Special Magistrate—Reformatory Schools 
(VII of 1897), s, 9. 

Section 29-B, Criminal Procedure Code is in its 
terms clearly permissive. When a juvenile under the 
age of fifteen years is brought before a Magistrate other 
than one of those specially referred to in s. 29-B, 
the Magistrate can, if he chooses, either under 
8. 9 of the Reformatory Schools Act, 1597, or under 
Criminal Procedure Code, refer the 
matter to the District Magistrate with a view to the 
case being tried by a Special Magistrate under 
s. 29-B; and the District Magistrate of his 
own volition can direct any such case to be tried 
by a Magistrate having special powers. But if 
neither of those courses is adopted, then the 
trial Magistrate can deal with the case under the 
regular provisions ofthe Code. If the case is one 
which he is empowered to try under the second 
schedule to the Code, he can try it and pass~ 
any sentence authorized by law. Section 29-8 
enables one of the Special Magistrates, there 
referred to, to deal with many cases which, apart 
from that section, could only be tried by a Court 
.of Session But the section does not invalidate a 
trial which would be valid apart from the section. 
EMPERCR v. JALAL DHONDIBHAI Bom. 1135 


——- 88. 94, 517, 561-A—Search warrant, when 
can beordered--Discretion of Court not absolute 
—Accused forging signature of complainant on 
cheque and depositing money in bank—Money, if can 
be attached from the bank. 

Although the language of s. 94, Criminal Procedure 
Oade is very wide, the Court's discretion under it 
is not absolute, The Court's discretion must be 
exercised judicially, Anything which may reasonably 
be regarded asforming part of the evidence in the 
gase may be ordered to be produced, ‘and 


>=. 


~ Authorities. 


Cai 


* will bethat it 
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that is the primary object of these provisions. 

Some things not necessary for evidentiary purposes 

may also come within them if there is any direct 

connection between the thing and the subject-matter 
of the proceeding, for instance, if the thing forms 
part ofthe proceeds of an offence. There ia nothing 
to prevent an order being made .under 8 94 for the 
production of a thing in anticipation of an order 
“to be made under s 517 at the conclusion of the 
~trial,andthere may be cases: in which it is very 
proper to make such an order. But before doing 
go, the Qourt ought to consider the nature 
ofthe orde® which it will be in position to make 
under s 517 It would be futile to order the pro- 
duction ofa thing, not required as evidence for the 
purposes of the inquiry or trial itself, if the only 
order which the Court can make with respect to it 
should be returned to the person 
producing it. A 

It is doubtful whether it can properly besaid to 
be necessary to secure the eads of justice that the 
Court should make the order suggəsted, especially 
when, the necessary relief must be obtainable 
somehow or other from the civil Court. 

The accused was charged with stealing & blank 
cheque and forging the signatureof the complainant 
after making it out for Rs. 6,900 The cheque was. 
cashed innotes of Rs 1,009 each and they were sub- 
sequently converted into notes of Rs 100 each and 
he deposited Rs 5,000 in the saving bank account of 
a bank. Shortly after he withdrew Ra 1,000 from 
the bank. The Magistrate issued a search warrant 
and recovered Rs 4,000 from the bank: 

Held, that neither the accused nor the complainant 
through the accused had any right to any particular 
sum of money lyingin the bank The accused had a 


credit for Rs. 4,090, an actionable claim for that. 
~ amount, that claim could 


be proved but it could not 
be produced in Court. The money was no part of 
the proceeds of the offence and had no real connection 
with the subject-matter of the charge. Consequently 
the search warrant should be quashed and the 
money returned to the bank. In re Luoyps BANK, 
LIMITED b Bom. 1005 
S. 96 —Seareh warrant—Enquiry about to be 
made—Proceedings not pending — Warrant, if 
can be issued—Warrant on letter of Customs 
Authorities —Inquiry not under Criminal Procedure 
Code—Issue of warrant, legality of—Sea Customs 
Act (VIII of 1878), s 167 (72) ` 
A warrant may he issued for the purposes of an 
enquiry about to be made, provided it is an enquiry 
under the Oriminal Procedure Mode, but nat for the 
purpose of an enquiry either being made or about to 
. be made otherwise thin under th) Gode Tuerensed 
not bs a prozeeding actually panuding before the Ma- 
gistrate at the time he issues the warrant under s. 96, 
Orimiaal Procedure Code. : 
The premises of a firm of which the petitioner was 
one of the partners were searched by order of the 
Ohief Presidency Magistrate on August 13, 1933, and 
a large number of books and files ` belonging to the 
firm wera sezied and hinied over to the Oustoms 
A warrant was issued uader s 96 of 
the Oriminal Procedute Oode on thestrength ofa 
letter addressed to the Obief Presidency Magistrate 
by the Collector of Customs, Bombay The letter was 
presented by a Customs Oficer to tha Magistrate and 
the officer was examinsd oa solemn a‘firmation 
before warrant was issued : 
Held, thatthe inquiry which tha Oastoms Autho- 
rities were making, not being an inquiry under the 
Qriminal Procedare Code, the issue of the warrant 
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was not justified by the terms of s. 96 (2), el. (3), 
Criminal Procedure Code, and that as the possession 
of the documents had been obtained by illegal process, 
the documants should be returned to the petitioner. 
Although the firat two clauses of 8 96 (1), Criminal 
Procedure Code relate back tos 94, clause (3) does not 
and is independent of the provisions. of s. 94. Inre 
MOHAMMAD TAHIR : Bom. 1021 


— ss. 107 and 145—Dispute regarding the 
right of entry in Church—Order under s. 107 
to keep the peace and hand over the keys to 
the Court till the decision of the question—Legality 
of—Proper procedure. 

There was a dispute regarding the right of 
entry in a Church between the Priest in charge 
of the Church and certain members of the 
congregation. The latter had been: called on 
to show caus> why they should not be bound over 
under s. 107, Criminal Procedure Code, to keep the 
peace. The keys of the Church were in possession of 
the members of the congregation who had. been 
called on to showcause, The Magistrate passed 
an order to the effect that -the parties would 
prepare a list of the moveables in the chapel and 
hand over the keys: : : : 

Held, that the Court might take possession of the 
property in dispute under s 145 of the Criminal Pro- 
cedure Code, but it was not entitled todo so under 
s. 107 of. the Code. The production of the keys 
before the Court would in no way enable it to 
come to a competent decision whether . the 
members of the congregation are to be bound 
over tokeep the peace or no. If it was found 
that they are to be bound over, the Ohurch 
authorities were then entitled to proceed to break 
open thelock of the door |. which had besn shut : 
against them without -any hindrance from the 
opposite- party. EMPEROR V. ARAKSWAMI , Nag. 429 


.——— ss. 110, 122,123, 406-A—Order made in 
proceedings under.s. ll0—Interference wm revision 
—Powers of High Court~—-Evidence in the nature 
of 
if proper procedure. , 

Jn the case of orders made in a proceeding under 
s. 110 of the Code of Criminal Procedure the 
revisional jurisdiction of the High Court is as much 
unfettered as in other cases coming before it; and 
interference by the High Court would be called for, 
and justified, on a proper case being madeout. At the 
same time the position cannot be overlooked that 
the question whether it is necessary, in the interest 
of keeping the peace, to take security from a person, 
is essentially a question which concerns the - 
Magistrate and the Local Police. The power to 
demand security from suspected persons is a power 
that is almost as much of an executive as of a 
judicial nature.’ The High’ Court will, therefore 
interfere only on very strong and clear grounds 
which goto show that there has been, in a particu- 
lar case, a miscarriage of justice. 

Where there is evidence in the nature of acon- 
spiracy or acting in concert, the legality of a joint 
trial depends on what is alleged for the. prosecu- 
tion. A man of “ desperate and dangerous charac- 
ter’ in cl (f) of. 110, means a. man who has 
reckless disregard of the safety of persons and the 
property of his neighbours. 4 j 

A joint trial is the proper procedure, in the- 
case of persons acting in concert —persons who are 
associates and confederates, so as to ‘call into opera- 
tion the provision contained ins. 117,(5) of ghe- 
Gode of Oriminal Procedure ‘In cases: where pro-. 








conspiracy or acting in “concert—Joint trial, ' 


xl 


- INDIAN 


Criminal Procedure Code—contd. 





ST. 88,122, 1 
Cone, 1898, s, 110 





the Magistrate is ` required to” 
.Tegards each of the 


in, the, care, PARBATI CHARAN Barsya `v, Emperor 


Cal, 460. 
23, SER CRIMINAU Procepure 


460 


ss. 122, 123, 406- A—Magistrates power 


‘to reject sureties—Séssions Judge, acting under 2,123 


—Powers of. 


Sessions Judge: The clear implicati 

sBion dge. è c plication of: these 
provisions of the law taken together’ is that tha 
Magistrate is‘ vested’ with ‘the authority,” either to 


aceépt or reject’ stixeties ‘demandable under s. 110° 
ofthe." Code, and. it isnot ope to the Séasiona 
Judge, exercising jurisdiction under s. 123 of the’ 


Code; to accept or 
course open to the 
as:it stands, is to 


"Teject the” sureties offered. The 
Sessions Judge under ‘the. law 
send ’ the proceedings back to 


thé Magistrate, with his” decision: on. the merits of” 


the case, for taking actio 


n under‘s, 122 of the Code. 


PARTAB OHARAN ‘Batsya’ v. EMPEROR : Cal 460. 





137—Magistrate issuing rule— 


Whén a party. had appeared- and showed. cause 


against the preliminary order passed, under s.. 133 
this order, should not under s. 137-have been’ made 


RAMCHAKDRA Lat v; 
s ss. 144, 1 


adopt any proper 





EMPEROR ` Pat. 839. 
45—Magistrate's discretion | to 


method to méet ‘emergency, 


It” is always enough that’ the Magistrate adopts 


any "proper method 


_to.meet'the emergency if there 


eppen to be ‘several ` methods to choose from : his. 
choice is not to be considered in. the light ‘of, the. 


fact that ata 


be: viewed on'‘a differaiit basis another, method 

ype eg A Í Ra [a = Ò i i ma. 
be’ adjudged: to havé: been E mêre Broper b the most” 
proper’ or rather the, most “satisfactory method in the 


HARIHAR SINGH v. UPENDRANATH BANARJI Pat. 959 a) 


—— s; 14 


1898, s. 107 





Sse ORIHINAL, Procepure, (Cone, 


429 


S. 146— Person holding under settlement by 


Receiver "under Criminal Procedure Code, s. 146— 


Whether acquires ‘any under-raiyati rights a8 against 


rightful person, |. 
Settlement made 


by a Receiver appointed under 


8. 146, Criminal Procedure Code does not give a 


CASES, [1934 
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person holding under such settlement the rights of an 
under rdiyat. ‘The utmost that he can ask for, isa 
declaration that he is entitled to retain possession . 
upto the end of the agricultural year in which the’ 
decree is pronounced by tke civil Court, but beyond 
that he can go no further and he is not even entitled 
toa notice to quit ‘before he can be ejected. His 
Possession is merely that of a licensee or af armer and 
he is bound to give up possession as soon as tha 
attachment is withdrawn as an effect of the decree 
of the competent Court. Jurawin SINGH v, Ram 
Sarexu SINGH Pat. 561 


- 8. 146—Receiver under—Settlement, of, 

agricultural land— Effect of, on. civil Court decree 

and on parties—Receiver holding sum in deposit. 

The. possession of- a person taking settlement of- 
lands attached under s. 146, Crimina) Procedure, 
Code from.the Receiver appointed under that section: 
cannot be such as to affect the rights of the person 
whose title may be declared by the civil Court, An 
attachment is made under s. 146 for the purpose of 
preventing a breach of the. peace, and the attach- 
ment is to last until a competent Court has deter- 
mined the rights of the parties to the land in dispute 
or the, person entitled to possession thereof W hen 
a competent Court. has dete:miued the rights of the 
parties or the person entitled to possersion of the. 
lands in dispute, it is the duty of the Magistrate to, 
withdraw the attachment and to make over poseession 
to such party. Any act done by tie Receiver ap- 
pointed under s. 146 during the, perind `of attachment 
cannot and ought. not to prejuaicielly affect the 
rights of the party found by. the Court to be entitled 
to possession of the land in dispute. The eettlement. 
made by a Receiver of attached land can ensure only. 
during the period of such attachment and no right 
can becreated. under such settlement which might: 
prejudicially affect the rightful owner of the land, ` 
otherwise it may lead to future complicstions, The: 
rights of the parties in whose favour the competent - 
Court may make.a declaration, cannot be effected by. 
any act done by the Keceiver and such party is. en- 
titled to possession of ihe land as it. was at the time 
of the attachment. . 

The mere declaration of title in favour of the 
plaintiff is sufficient to entitle them to ask tLe Receiver 
appointed under s, 146, Criminal Procedure Code, 
to make over the sum beld in deposit by him to the 
plaintiffs, JUBAWAN SINGH v. Ram SareKu SINGH 

Pat. 561° 


s. 16.2—Cross-examination fcf Investigating 


Police Oficer —Conformance to provisions of s. 162 ` 
—Necessity of—Kvidence showing elements of doubt, - 





—Acquiltal by jury, if can be interfered with. 

When the Investigating Police Officer is allowed | 
to be cross-examined by the defence, the Judge 
should conform to the provisions of s. 162, Crimi- 
nal Procedure Code, as it was with the object of. 
guarding against a true case being spoilt by an 
unscrupulous Investigating Police Officer that theee 


3. provisions ‚were enacted. 


In acriminal trial certain persons who were 
named as witnesses in the First Information Report 
were not examined ‘and there was no eatisfactory 
explanation given forthe omission. Thenan who. 
wrote the ejahar was not examined though the Police 
Officer concerned denied having asked fora written 
ejahar The Circle Inspector who came to the scene 
of occurrence: and at whoseinstance the charge sheet. . 
was made, was also not examined ; i ; 

Held, that the procedure was improper and there 
were points on. which it was open to the majority o 
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the jury to hold that there were elements of doubt in 
the case, and that the verdict of acquittal should not 
be inte:fered with. DEBENDRA CHANDRA SARKAR v. 


EMPEROR Cal. 139 (b) 
S. 179—Breach of trust— Residence. of 
complainant— Whether decides jurisdiction. 


Section 179, Oriminal Procedure Code, cannot be 


~ extended to hold thata trial for criminal breach of 


= 


= 


< ther controls nor is controlled by 


r 


A 


trust committed in Calcutta can be held in Jhansi 
merely because tha owner happens to reside in Jhansi. 
The criterfon ofthe residence of the person who 
suffers wrongful loss is not correct criterion, 
JAGANNATH V, EMPEROR 


ss. 179, 181—Complainant in Jhansi— 
Breach of trust committed at Caleutta—Jhansi 
Courts’ jurisdiction to entertain complaint -Penal 
Code (Act XLV of 1860). s.408— Criminal trial, 
Where the accused persons were not employed to 
collect money forthe shop in Jbansi nor were they 
employed to bring money to Jhansi which they had 
collected, but on the contrary they were employed to 
look after a business in Calcutta and their only connec- 
tion with Jhansi wasto render annual accounts ; 
Held, that the Jhansi Court had no jurisdiction 
to try a complaint against the accused of an offence 
under s 408, Fenal Code committed at Calcutta, 
JAGANNATH v, EMPEROR All. 402 
— 88.179, 181 and 182—Whether mutually 
exclusive—A pplicability of s.179—Act done and con- 
sequences ensued must together make the offence— 
Time and place of offence, uncertain—S 182, Crimi- 
nal Procedure Code, if applies— Offence complete 
at A—Loss at B—Trial at B—Court at B, if 
has jurisdiction 
Section 179, Oriminal Code _ nei- 
a. 181. These 


effect and are 
the sense that if 
possibly ap- 


a 








Procedure 


sections have a cumulative 
not mutually exclusive in 
one section applies the other can never 
ply. . , 
The consequence must be a necessary ingredient 


of the offence jin order that 6, 179, Oriminal 
Procedure Code, may apply. If the offence 
is complete in itself by reason of the act 


having been done and the Consequence isa mere 
result of it which was not essential for the com- 
pletion of the offence, then s. 179, Criminal Procedure 
Code, would not be applicable, 

In many cases of criminal misappropriation or 
breach of trust there may be considerable difficulty 
in ascertaining the exact place, where or the exact 
point of time when, the offence was in fact committed 
In cases of such uncertainty s. 12, Criminal Pro- 
cedure Code would apply. 

Where an offence under s. 403, Penal Code, was 
committed at A and was complete but the actual 
loss fell or was likely to fall at place B; 

Held, that the Court at B had no jurisdiction to 
entertain the complaint. Kasur RAM Menta v. Ey- 


PEROR | All 420 FB 
~~ S 192—Penal Code (Act XLY of 1°60), 
ss 482, 485-Complaint to Joint Magistrate— 


offence punishable under 


Transfer of case to Second Class Magistrate after 

framing charge—Legality. 

Where aJoint Magistrate to whom a private com- 
plaint of offences under ss 485. 4+6, Penal Cade, 
were made, after hearing the prosecution witnesses 
found that a prima facie case was made out only of 
an offence unders 452, which was triable by a Second 
Olass Magistrate and having framed a charge of an 
that section transferred the 
case to a Second Olass Magistrate: 
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Held, that the Joint Magistrate had power under 
s, 192, Criminal Procedure Code to transfer the case 
even at this stage and the action of the Magistrate 
in, transferring the case. was not illegal; 
PUBLIO PROSECUTOR v. SHANMUGHA NADAR Mad, 1155 

5. 195. Sex Pesar Copp, 1460, se, 182, 1+6, 

195 ; ? 
—— s. 195—‘Court’, meaning of—Patni Taluke 

Regulation (VIII of 1819), s 14- Collector holding 

summary investigation under—Whether a ‘Court’. 

The word ‘Court’ as used in a 195 of the Code of 
Oriminal Procedure has a wider meaning than 
Court of Justice’ as definedin the Penal Code, and 
as therein used, it would include a tribunal 
empowered to deal with a particular matter and 
authorised to receive evidence bearing. on that 
matter. BIBHUTI BHUSAN?, KHEM Cnanp Cal. 363 


~——— 88 195, 476—Penal Code (Act XLV of 

1860), ss. 193, 211, 324— Acquittal on benefit. of 

doubt—Complaint by accused requesting Magistrate 

to prefer complaint under s 476—~ Magistrate not 

conducting enquiry—No crder undir s., 476— 

Appeal— Legality of proceedings- Express finding 

as toexrpediency of inquiry—Necessity of, : 

In the absence of an express finding that it was 
expedient in the interests of justice that an inquiry 
should be made into an offence of perjury or of 
filing a false complaint, a complaint madeunder,s 476 
of the Code of Criminal Procedure is not main- 
tainable 

A complaint under s. 324, Penal Code was filed by 
S against P and others. The Magistrate. considered 
the. alibi evidence produced by P in his defence .to be 
true and giving the benefit of doubt to the accused 
acquitted them Six weeks after acquittal, P filed a 
complaint under s` 476, Criminal Procedure Code 
reaa with s. 19. requesting that a complaint,be filed 
by the “Magistrate against S. Without making any 
enquiry under s. 476 and without passing an order 
under s 476, the Magistrate drew up acomplaint ag 
required charging S and others with an offence under 
8 193, Peuval Code and further charging S with an 
offence also unders 211, Penal Code 

Held, thatthe Magistrate did nct follow the pro- 
cedure laid down unders. 476 and that it wag in- 
cumbent upor him to record a finding that it was 
expedient in the interests of justice that an enquiry 
should be made into the offences said to have been | 
committed by S and his witnesses. 

Held also, that the hasty and irregular conduct of 
the trying Magistrate in launchirg the prosecution 
also misled the Sessions Judge on appeal which was 
not made against any order of the trial Magistrate but 
against the complaint made by the Magistrate against 
S and othe:s and that the Sessions Judge ought not to 
have treated the criminal appeal under s. 476-B as 
2 Miscellaneous Civil Appeal; and that these serious 
irregularities led to a complete denial of justice to 
Sand others and that the facta and circumstances of 
the case rendered it extremely inexpedient to launch 
any complsint against the injured. Stras LAr v, 
SHEO SHANKAR LAL Oudh 201 


——~ 88 195, 476—Suit on pro-note before 
panchayat Court—Report of Panchayat to Collector 
— Report leaving the matter to Collector— Paper 
sent to Magistrate for inquiry— Magistrate, if com- 
petent to take cognizance of case. è 
In rəspect of a suit before the Village Panchayat 

Court on a promissory note the panchayat were of 

opinion that the date in the. promissay note on 

which the plaintiff relied had been altèred in order 

to bring the suit within limitation and they made a 

e 
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report fo the Collector. The report was addressed 
to the Collector and set out the facts and left the 
matter to the Oollector to pass orders as to whether 
a complaint should be made and whether the plaintiff 
should be prosecuted. The Collector sent the papers 
tothe Magistrate for inquity under s. 476, Oriminal 
Pocedure Code, and the Magistrate made a com- 
plaint after inquiry. 


Held, that the Magistrate was not competent to. 
no offence was committed ` 


make the complaint as 
in his Court or in any Court Subordinate to him and 
hence the compliant could not be taken’ cognizance 
of. EMPEROR V. CHAIYAN All 1239 


— s. 199—Penal Code (Act XLV of 1860), s. 
498— Complaint by father of the girl under s. 49%, 
Penal Code—Leave of the Court not granted— 
Proceedings, legality of. 

Where a complaint under s. 498, Panal Code, 
was brought by the father of the wife without leave 
of the Court which is necessary under s 199, 
Oriminal Procedure Code andan application was 
made for this leave but if was never granted ; 

Held, that the proceedings were illegal. LUQMAN 
v. EMPEROR Lah 1106 (a) 

-§, 202 - Admissions in’ proceedings under 

s 202—When relevant. 

Admissions made by the parties in proceedings 
under s. 202, Criminal Procedure Code are relevant 
provided they are duly proved. 

Where the alleged admissions were not put to the 
persons who made them, and beyond production of 
the record or certified copies there was no proof in 
support of them and the statements of witnesses 
which could be used for the purposes of contradiction 
or corroboration were used without complying with 
the procedure provided for proving those statements 
and without following the provisions of s. 345, 
Evidence Act: 

Held, that the statements 
Rauwate v. MANDU 








must be excluded. 

Lak 982 (a) 
s. 205. Sem CRIMINAL PROOEDURE CODE, 
1298, s. 312 1132 


— s. 211—Commitment order on July 21—-List 
of witnesses filed in Sessions Court on August 7 but 
rejected on September 2—Application to summon 
and not to ask further 
September 12—Accused, whether entitled to summon 
as of right Opportunity, af to be given. 

The Committing Magistrate in announcing the 
commitment order on July 97 directed the accused 
to file a list of defence witnesses 
put ina list of defence witnesses in the Sessions 
Court and on August 7 the clerk of the Court called 
fora report from the criminal moharrir, That official 
reported on August 11 but the papers were not 
laid before the Sessions Judge by the clerk of Court 
till September 2 on which date the Sessions 
Judge rejected the application on the ground 
that the case had been committed on July 27, and 
no list of defence witnesses had been put in before 
the Committing Magistrate. On September 1?, 
the appellants again applied to the Additional Sessions 
Judge before whom the trialwas tobeheld The 
accused asked to be given summonses to serve them- 
selves and undertook toask no further adjouroment 
if they failed to serve the witnesses: . 

Held, that though the accused could not claim as 
of right to call defence witnesses as they had putin no 
lisé before the Committing Magistrate, the Sessions 
Jadge and the Additional Sessions Judge should have 
given them an opportunity to call their witnesses. 
Their original application would have allowed ample 
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time for summoning the witnesses if it had been 
placed before the Sessions Judge within a reasonable 
time of its presentation. Fazal Hussain V, EMPEROR |, 
. Lah. 1046 
ss. 233, 234, 239, cl. (d) & 537—Siz 
dacoities committed within one night—One charge 
sheet—S.239, cl. (d)—Whether forming one’ transac- 
tion—S. 537—Irregularity, if can be remedied 

Charge sheet framed by the Sessions Judge 
consisted of no less than six distinct offences 
of dacoity said to have been committed by the 
accused after sun-set between the Ipurs cf 
6 P.M and9p.m on the night intervening between 
August 22 and 23, 1933, at various places. lt 
was contended on behalf of the aceused that the 
charge sheet framed by the Sessions Judge 
offended against the provisions of ss. 233 and 234 
of the Oode of Criminal Procedure. 

Held, that s, 239, cl. (d) of the Code of 
Criminal Procedure lays down that persons accused 
of different offences committed in the course of the 
same transaction may be charged and tried together. 
It was quite clear that every offence of dacoity com- 
mitted by the accused was complete as soon as the 
person attacked was robbed and his property taken 
away from him. The mere fact that in the course 
of one night six dacoities were committed by a 
gang ofdacoits did not make these six dacoities form 
part of one and the same transaction. The dis- 
regard of an express provisions of law as to the 
mode of trial was not a mere irregularity such as 
could be remedied bys 537 of the Gode of Criminal 
Procedure. The trial having been conducted in a 
manner prohibited by law was altogether illegal and 
the conviction must be set aside. Gaxno v: EM- 
PEROR Oudh 959 (b) 


——— ss, 233, 537—Penal Code (Act XLV of 
1860), ‘ss 323, 325—Single charge framed for 
grievous hurt to one person and simple hurt to 
another— Accused not prejudiced—Formal defect, if 
cured. 

Where the accused was convicted on a single 
charge for grievous hurt inilicted on one person and 
for simple hurt inflicted on another, but it appeared 
that the formal defect in the charge did not pre- 
judice the accused in his defence on the merits: - 

Held, that although the Magistrate would bave been 
well-advised if hehad framed two separate charges, 
s.5°7, Criminal Procedure Code, cured the defect in 
the charge MENDI LAL v. EMPEROR Oudh 231 


s 238—Penal Code (Act XLV _ of 1860), 
ss. 301,325— Acquittal under s 701— Conviction under 
s. 325— Original charge not altered'and specific charge 
under 8, 325 not added—Procedure, legality of. 
The offence of culpable homicide is, 

and in common parlance a more serious and a more 
heinous offence than the offence of 
causing grevious hurt, and therefore, it is doing 
no violence to the language of s 238 of the Code of 
Oriminal Procedure to say that the offence of grievous 
hurt isa “ minor offence ” when compared with the 
offence of culpable homicide 
a. 304 of the Penal Code. It is open to the Court while 





both in law 


voluntarily ` 


punishable under ` 


+ 


acquitting the accused person ofan offence under 
s 304 ofthe Penal Code to convict him ofan 
offence under s. 325 of the Penal Code without - 


altering the original charge under s 304, Penal Code 


and without adding a specific charge under 8. 325 
ofthe Penal Code. MomaMMAD NABI v EMPEROR 
Oudh 343 





s. 280—Discharge of | accused — Order 
awarding compensation before hearing complainant's 
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explanations—Order, legality of—Complainant not 

successful in establishing accusation—W hether proof 

of falsity of accusation—Indiscreet use of s. 250, 

effect of—Complainant mot responsible when 

complaint is difficult of proof. 

Section 250, cl. 2, ‘Criminal Procedure Cede 
Tequires the Magistrate to be satisfied that the 


accusation was, first false, and second, either 
frivolous or vexatious. He has then to record his 
reasons and after that follows the final order. Where 


the Magistrate has givena finding, by his order of 
discharge, that the accusation is false and frivolous 
and vexatious before hearing the explanation of the 
complainans and then proceeded directly to order 
compensation, such order is illegal and should be 
set aside. The mere fact thatthe complainant was 
not successful in establishing his accusation in the 
Magistrate's Court is no proof that the accusation 
was false or vexatious, 

Per Mehta, A. J. C —Section 250 is meant to serve 
as a check on propensities to rush to Court reck- 
lessly, or to level accusations against innocent people 
knowing or having reason to believe that they are 
innocent. It is, however, not to be as indiscrimina- 
tely used as to be a check on legitimate complaints 
which may be difficult of proof owing to some 
reason for which the complainant may not be 
responsible. Indiscreet use of the provisions of s, 250 
might often deter a timid person from approaching 
the portals of law Courts for fear that if perchance 
his witnesses turned round or somehow did not 
inspire confidence in the Court, the complainant may 
be mulcted in fine, EMPEROR v. BALOCH DARYAKHAN 

Sind 946 
8,253, See U.P. Excisr Aor, 1910, s. 60 (a) 


(f) 255 
S. 288—Scope of. 

Section 288, Oriminal Procedure Code ag amended, 
lets in evidence recorded before the Committing 
Magistrate for all purposes and allows it to be 
treated as substantive evidence and removes all 
doubts as ‘to the powers of the Judge to treat it 
as such. EMPEROR v. SHANKAR Oudh 69 


S.288—Statement of witness before Com- 
mitting Magistrate and transferred to the Sessions 
record—Value of, in evidence. 

The statement of a witness made before the Com- 
mitting Magistrate -and transferred to the Sessions 
record in accordance with the provisions of s 288 
of the Oriminal_Procedure Code is not confined to 
purposes of corroboration or contradiction of the 
evidence given before the Sessions Judge, but can 
be acted upon precisely as if that evidence had 
been deposed to before the Sessions Judge 
PURAN SINGH v. EMPEROR Lah.476 


S. 297—Rape—Complainant’s story differing 
from time to time — Improbabilities in her story 
-— Necessity of bringing this to notice of the jury 
—Double rape in broad daylight—Presence of 
husband and brothers only 70 yards away- Omission 
to bring fact to jury's notice —Misdirection—In- 
terference. 

Ina case of-rape the fact that the complainant's 
story has differed materially from time to time and 
there are certain improbabilities in the case, which, 
even though they are capable of explanation, should be 
brought tothe notice of the jury. It is not enough 
to say that the Pleader for the defence has 
presented the case for the defence inan able manner 
and leave it at that. 

Where in a case of double rape in broad daylight, 
it appeared that the complainant's husband and 
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brothers-in-law were only 70 yards away while this 
took place and she shouted to them for help: 

Held, that this was an important fact from the 
defence point of view which should have been, brought 
to the notice of the jury and omission of the Judge 
to do so constituted misdirection and warranted inter- 
ference with the verdict of the jury. ABDUL Aziz v, 


EMPEROR Nag. 447 
—..— S. 309. See CRIMINAL PROOEDURE Cope, 
1898, s. 540 442 


——— 88. 342, 205, 4 (1) (N—Magistrate dis- 
pensing with personal attendance of accused— 
Questioning -of accused, if necessary. 

Section #42, Criminal Procedure Code, must be 
read subject to the provisions of s. 205. Where a 
Magistrate in exercise of his power wunders. 205 
dispenses with the personal attendance of the accus- 
ed and permits him to appear by his Pleader, the 
Magistrate is not bound to question the accused 
personally, Jarear Cassum Moosa v. Emperor ` 

Bom. 1132 
S. _ 364 — Confession — Removal of 
accused from Police ‘custody before confession — 

Desirability of—Accused not to be sent back to 

Police custody after confession—One accused not to 

be allowed to hear confession of another— 

Recording of questions word for word—Necessity 


of. 

It is most desirable that the accused should be 
sent to jail custody and removed from Police 
influence before they are placed before a Magistrate 
for the recording of their confessions. It is also very 
necessary in the interests, both of the accused and 
of the prosecution, that the accused, after their 
confessions have been recorded, should not be sent 
back to Police custody and thatat the time when 
the confessions are recorded they should be assured 
that they need be under no fear of going back into 
the custody of the Police 

The Magistrates ought to see that where confes- 
sions of several accused are recorded, one accused 
should not beable to hear the statement made by 


‘another. It is his duty to record word for word the 


questions put and the explauutions 
each confessing accused. It is 
down their purportin his memorandun 

The accused were prosecuted under s 3J2, Penal 
Code. It appeared that for recording their cvafas- 
sions they were produced from and returned to 
Police custody and no inquiry was made as to 


made by him to 
not enough to put 


whether they were beaten by the Police or any 
promise was made to them. The statement made 
by one could be heard bythe others and the con- 


fessions were retracted at the earliest opportunity 
by all. There were also many inconsistencies in their 
statements : 

Held, that under thecircumstances it was very 
unsafe to place any reliance on the confessions 
either against the confessing accused or his 
co-accused. BAAGWAN Din v JÊMPEROR Oudh 195 


S 367—Judgment, contents of—Analysis 
and appraisement of evidence—Necessity of— 
Personal views of Judge on particular section of the 
people to be avoided. 
it isthe duty of the Judge presiding at atrial to 

domorethan merely collect in his judgment the 
statements of witnesses who give evidence before him, 
A careful analysis and appraisement of the 
evidence are absolutely essential in the intéresta 
of justice. The personal views of the Judge upon 
certain organisations and their activities should 
not be allowed to obtrudein a judicial pronounce- 
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ment. Itisduty of a Judge sitting in a. Court of 
Justice to avoid all language which may suggest a 
pias-in favour or against a particular class or section 
of the people, Ramairv, EMPEROR All, 210 


—— 5,393 as amended by Whipping (Burma 
Amendment) Act, 1927— Computation of maximum 
period of imprisonment—Period for which accused 
is already. sentenced~Whether can be taken into 
account. 

It is not justifiable to take into account the 
period of imprisonment to whicha man has already 
been sentenced before the commission of the offence 
for which the sentence of whipping -with or: without 
imprisonment is passed, in the computation. of’ the 
maximum period of imprisonment fixed by s. 393, 
Oriminal Procedure Code, as amended by the Whip- 
ping (Burma Amendment) Act, 1927. EMPEROR V. 
Noa Nyr NGE Rang. 1045. 





— S, 401. SEE ORIMINAL TRIAL 
8.403. Sree CRIMINAL PROCEDURE CODE, 
1898, s 531 533 
- s. 406-A, Sze CRIMINAL PROCEDURE` CODE, 





1898, s. 110 460 
——— 5, 423, LEBE CRIMINAL Procepure Cope, 1898, 
s. 531 533 


— S, 438—Reference to High Court: by Sessions 
Judge on his own interpretation- of evidence— 
Legality of- Question of law—Necessity of. - 
Tt 18 not open tothe Sessions Judge to make a 

reference upon hisown view of the evidence on tho 

record In making a reference under: s, 438, Crimi- 
nal Procedure Code cr in recommending an applica- 
tion for revision the Court of Session and the High 

Court are bound by the findings of fact arrived at 

by the trial Magistrate, and in such cases the order 

of: the Magistrate can only be reversed on a pure: 
question of law arising out of the findings of fact 
arrived at by the trial Court It isnot open to the 

Court of Session to give a different interpretation or 

a different meaning tothe evidence on the record. 

The view of the evidence taken by the trying Magis- 

trate must be accepted in revision by the Sessions 

Judge and if upon that view of the evidence 

any question of law arises which necessitates the 

reversal of the order of the trying Magistrate then 

and then only should a revision be allowed or a 

reference made tothe High Court for setting aside 

the order of the trying Magistrate. ‘Buona PRASAD 

v, Ras DULARY Oudh 364° 

s. 438—Reference under—Pzina High Court 
General Rules and Circular Orders (Criminal), Part 
I, Chap. XIII, Page 31—Compliance with— 
Desirability of. ‘ 
Under s 438 the record of reference must show 
thatthe- explanation from the Magistrate concerned 
was called forasthat would showthe propriety of 
the procedure followed by him, specially in cases 
where the I'ublic Prosecutor is not instructed to 
support the order in revision. Ramcuanpar Lat v. 





EMPEROR Pat. 839 
——— S, 439. SEE CRIMINAL PRCOEDURE CODE, 
1898, s. 531 4 533 


—— 8, 439—Order of acquittal based on 

misconception of law—Whether can be set aside in 

revision me 

Where an order of acquittal passed by a Magis- 
trate proceeds On a misconception of lew on the 
materigl points involved in ihe case, the High 
Court will set aside the order of acquitta in revision 
and order a re-trial, Bata Prasap v. MUZAMMAL 
Husain All. 612 
S: 439—Sentence—Ilegality of- sentence- 
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patent--Duty. of High. Court to consider, even in 

absence of appeal. 

If the illegality. of w sentence is patent. and has 
come to the notice of the High, Court, even. in the 
absence of an appeal by. the accused, the High Court 
should deal with the matter in,the exercise of its 


powers under s. 439, Criminal Procedure. Code: 
Braawan DIN v, EMPEROR Oud. 199. 
s 476. 2 


See CRIMINAL Procepure Cope, 1898, s: 195 1239: 
See PENAL Cone, 186°, se. 183, 186, 195. e 377" 


s.476—Proceedings under s 4&76on ap 
plication of private persons—Propriety of. 3 
Proceedings under s. 476 of the Code of Criminal 
Procedure regarding the institution of a complaint 
ought not to be undertaken on the application, of 
private persons unlessthe prosecution was clearly in 
the interest of the State and was reasonably certain to. 
result ina conviction, Suras Lat v. SHEO SHANKAR 


Lau Oudh 201 
———. s. 491, sub-s. (1), ol. (b)—‘Detained in 
custody’, what constitutes—Applicant prevented: 


from seeing certain persons—Whether constitutes. 

detention in custody—Whether applies to disputes 

regarding properties. 

It cannot: be.said that a.person is detaine'l in custody 
because he- isg., prevented from seeing- certain 
people whom. he wants-to see; The restriction upon: 
his right to see such people: does. constitute- 
a curtailment of liberty but it does not! con- 
stitute a detention in custody. Clause: (b) of: 
sub-s. (1) of s. 491 of the. Code of Criminal. 
Procedure which provides that a High Court 
may, whenever it thinks fit, direct.that a person: 
illegally or improperly detainedin public or private 
custody within the limits of its Appellate Criminal 
jurisdiction, be set at liberty, has no application. to 
the case 

Disputes. between. the. parties as regards: the 
possession or ownership of the movable or immovable- 
properties are outside the purview of s. 491: of the- 
Code of Oriminal Procedure. Hazoor Ara BEGUM v, 
Deputy CoMMISSIONER, GoNDA Oudh 994 


——— S. 510, Sre CRIMINAL Procepure Cong, 1898, 
a, 540 442 
S: 517; SEE CRIMINAL PROCEDURE Cope 1898, 
5. 94 Ak 1005; 


———— 8, 526, Chap. XX!—Jurisdiction of High. 
Court under, s. 526—Case irirble both by. First, 
Class Magistrate and Sessions Court—Likelihood. 
of case embracing within it charges for offences.. 
exclusively triable by Sessions Court— Difficult 
questions of law likely to arise-—Transfer. of- 
case to Court of Sesstion—Propriety of—Penal 
Code (Act XLV of 1869), ss 120-B, 409, 467. 

The jurisdiction of the High-Conrt under s. 426, Ori- 
minal Procedure Code, covers cases exclusively-triable 
by.a Court-of Session and also cases not exclusively 
triable by such Court. It follows that the legis- 
lature contemplated ‘that: for the ends of justice a 
case of the latter description may forthwith: be 
ordered by the High Court to be committed to a Court 
of Session for trial. 

Where the case against the accused though er- 
facie was one triable both by a First Class. Magis- 
trate and the Court of Session, it was likely: to 
embrace within it charges for offences which are 
exclusively triable bya Court-of Session and-the 
accused were being tried under s. 120-B of the: 
Penal Code, also, that.is, for: criminal’ con- 
spiracy te-commit'the- offenca of criminal breach: of -: 
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‘trust, and on proof of that charge they were liable to 
be punished in the came manner as if they had 
abetted tbe offence of criminal breach of trust, and 
this feature of the case made the trial complicated in 
its nature and was bound to attract difficult questions 
of law for decision by the Court seised ‘of the 
case ; 

Held, itwas proper and just that the accused 
‘should have a trial bya Court of Session with the 
said ofa jury and that the case should be transfer- 
rea toa Court of Session. 

Heid, also, that the fact that a trial may suddenly 
at the discretion of the Magistrate be converted 
into an inquiry and vice versa must have the effect of 





prejudicing the accused person in his defence, 
Botrixe v EMPEROR “Oudh 235 
ss 531, 423, 403, 439-Want of 


jurisdiction—Failure, of justice not occasioned— 

Defect, if cured— Penal Code: Act, XLV of 1860), 

ss, 399, 402—Acquittal under s 399—Conviction 

under s. 402—Appeal—Alteration of finding and 
sentence—Legality of—Order of acquittal, if can 
be set aside, 

section 531, Code of Oriminal Procedure cures 
any defect due to want of legal jurisdiction 
unless there has been a failure of justice by the 
exercise of'such irregular jurisdiction. | 

Where all the accused were acquitted of an offence 
under s. 402, Penal Codeand convicted | upon the 
same evidence of the graver offence under s. 399, 
and the accused filed an appeal from their convic- 
tion under s. 399 and brovghtthe whole case before 
the High Ccurt: | 

Held, that the, law having in express terms 
‘empowered the High Court under s 423 (b) of the 
Code of Oriminal Procedure to alter the findibg, 
there was no reason why it should not -have the power 
to find the appellants guilty of an offence which it 
considered established merely because the Court 
below had acquitted the accused of that offence and 
found them guilty of some other offence. 

Held, also, that the power of enhancing sentence has 
been expressly taken away ‘by s. 423 of the Code of Cri- 
minal Procedure, and, therefore, no such alteration in 
the finding asthe Appellate Court might think fit 
could prejudice the accused materially. 

Held, further, that s. 403, Criminal Procedure 
Code, did not prevent the Higk Court from setting 
aside the order of acquittal ‘asthe appeal was not a 
fresh or a second trial, absolutely distinct from 
the trial in the Court of first instance but Teally a 
‘continuation of the first trial. 

Under s 423 of the Code of Criminal Procedure 
‘an Appellate Court can alter the finding’ while 
maintaining the sentence without ‘enhancing it, and 
the power of an Appellate Court to alter the finding 
cannot be limited. LAKHAN SINGH v. Emperor 
i i Oudh 533 
8. 537. 

Sze CRINHINAL Procepure Cops, 1598, 5. 233 231 

Ses CRIMINAL Procepurr CODE, 1898, ss 233, 

234, 239, cl, (d) 959 (b) 
_ ss, 540, 510, 309—WHzamination ‘of 

Chemical Fxaminer after recording of opinions of 

assessors—Legality of  procedure—Assessors not 

altering opinion—Accused held not prejudiced, 

_ Where aftera trial was concluded and ‘the opin- 
ions of the assessors recorded, the Judge called the 
Chemici] Examiner as a Court witness unders 540 
Criminal Procedure Code and the assessors on 
being ‘asked after his examination if they wanted to 
modify their opinion, stuck to their old opinion and 
judgment was ‘announced : 


a 
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Criminal Procedufe Ġode— contd. 


Held, that the procedure adopted by the trial Court, 
ras not justified by s, 309, Criminal Procedure 


- Code, but inasmuch as the evidence that was already 


on the record, before the Chemical Jixaminer was 
called to makea statement in Court, was sufficient 
for the decision of the case of each accused and it 
was not necessary to make any use of the statement 
made by the Chemical Iixaminer and the assessors 
did not-change their opinion in any ‘way, in con- 
sequence of any further or fresh evidence, the accus- 
ed were not prejudiced. SANTA Sincuv. EMPEROR 
Lah, 442 
——. 8 561-A. SEE CRIMINAL PROCEDURE CODE, 
1898, 5, 21 1005 


s.561-A—Inherent powers of High Court 
under s, 561 A—When can be exercised. 

The use of extraordinary powers by the High Court 
under’s. 561-A, Criminal Procedure Code, ought to be 
reserved as far as possible for extraordinary cases, 
They are ‘notusually invoked when there is another 
remedy available, Orders in the nature of attack- 
ment before judgment are not altogether con- 
sistent with the spirit of criminal proceedings, in 
view of the presumption that the accused is innocent 
until he is-found guilty. Luoyps Bank, LIMITED, In re 

4 , Bom. 1005 
‘Criminal trial. 

Sze CRIMINAL PRrOEDURE Cove,t898,ss. 179, 181 402 

Sze Evidence Act, 1874, 8 114 964 
Antagonistic cases against two accused 
persons—Evidence of witness on behalf of one— 
Cross-examination by ‘the other—Admissibility of 
evidence against latter -False implication of one 


by ‘deceased—Ccrroboration of statement with 

‘regard to others— Necessity of. 

Where the case of ove accused person is quite 
antagonistic to the case of his co-accused, the evi- 


dence of a ‘witness called on behalf of one of them 
is admissible against the other and moreso when the 
Witness has been cross-examined on behalf of the other. 

Where there were no actual eye-witnesses to a 
murder and the deceased made several statements 
naming his assailants butadmitted to his wife that 
he falsely implicated one of them ashe hated him; 

Held, that unless there was some reliable independ- 
ent evidence to support the deceased's statements as 
against the other accused in material particulars 
tending to show that they were ‘actually concerned 
in the attack on him, conviction is not proper. 
NGA SHWE Din v. EMPEROR Rang. 33 


Application for transfer kept pending tilt 
the entire ertdence is recorded — Legality of, 
specially when the ground for transfer is want of 
jurisdiction 
JÊ a case is made out for transfer, the order 

shouldbe made forthwith or else the application 
should be rejected ; the matter should not be ordered 
to be kept pending till the entire evidence is 
recorded. This is particularly so when the main 
ground for the transfer is that the Magistrate has 
no jurisdiction to try case at the all. MKasHiram 
MEHTA v. EMPEROR . All, 420 F. 8, 

Blood-stains—Accused not given opportunity 
to explain—Value of evidence. 

Where the accused is not questioned about stains 
of- blood on his clothes and he is offered no 
opportunity to explain their existence, no great 
value can be attached to this piece of evideuceegainst 
him. Buaewan Din», EMPEROR Oudh195 

~Complaint—Averments in complaint—Neces- 
sity of establishing, 

Ty lodge a complaint is not-to give evidence upon 
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which a Court can act. The complaint is in the 
nature of an indictment. Therefore averments in a 
complaint must be established and properly proved 
by evidence and the matter must not ke dealt with 
as if the complaint issomething in the nature of a 
deposition. Before any one can be convicted on 
charges formulated in a complaint all those charges 
must be fully and properly proved in accordance with 
the procedure and the law of evidence applicable to 
criminal charges. A D M. Cotton v. EMPEROR 
Cal. 450 
Evidence—Court believing. complainant— 

Corroborative evidence, if necessary for conviction. 

There is no rule of prudence that no Oourt should 
“ convict the accused solely upon the uncorroborated 
testimony of the “complainant even ifit believes the 
evidence of the complainant MENDAI LAL v. EMPEROR 

: Oudh 231 
———~—E idence not clear as to actual part taken 
by them—Recommendation to Local Government. _ 
Where the evidence isnot clear as to what part they 
actually took in the riot, the High Court will be justified 
in recommending that the localGovernment might con- 
sider the question of reducing the sentence of trans- 
portation for life imposed on them. RAMHIT v. EMPEROR 
All. 210 
————-Hyidence regarded insufficient to convict on 
dacoity charge—Whether can be used to show 
accused isa dangerous and desperate character. 

Although evidence which was regarded as un- 
reliable and insufficient to convict a person on the 
charge of dacoity, should not be treated as reliable 
evidence to show that such person is a dangerous 
and desperate character who ought to be called upon 
to furnish security for good behaviour, where the 
petitioners were discharged before the trial of the 
dacoity case by a Special Tribunal, andthere was 
no question of any evidence against them so fer as 
their participation or association with others in the 
dacoity who were actually tried before the Special 
Tribunal, it cannot be said that the proceedings under 
s. 110 (f), Criminal Procedure Code, were not 
justified. PARBATI CHARAN BAISYA v. EMPEROR 

A Cal 460 
——-——Evidence—Riot case—Oral evidence, value of. 

In riot cases the oral evidence must generally be 
approached with caution and carefully  scrutinis- 
ed. RAMHIT V, EMPEROR All 210. 
__- —_—-Hvidence—Witness shown to be a liar— 

Testimony to belooked upon with suspicion— Con- 

firmation excluding all | reasonable chance of 

accused's innocence—Necessity of. 

Where a witness has been demonstrably shown 
to be a liar, his testimony must be looked upon 
with a great deal of suspicion, and should not, 
ordinarily form the basis of conviction until it is 
confirmed by other witnesses, or is borne out by 
circumstances proved in the case excluding all 
reasonable chance of the innocence of the accus- 
ed. Puran SINGH v., EMPEROR 3 Lah 476 
First Information Report — Whether sub- 

stantive evidence. : UAN 

The earliest version of an occurrence, as given by 
an informantor prosecutrix who is the principal 
witness to the occurrence, and on whose testimony 
practically the whole case depends, has always to be 
placed before the jury in order to judge of the truth 





or falsity of the prosecution case. ABDUL Aziz 
Mues@aan V. EMPEROR : Nag. 447 
Jury— Question of misconduct, if within 





discretion of Judge to determine—Decision of Judge, 
if open to review—Power of Judge to discharge 
jury after verdict. 
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-jury and empanel another. 


(1934 
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It is entirely forthe Judge to determine, and it 
is entirely within his discretion to determine, 


_whether there has been such misconduct on the part 


ofa juror as would necessitate a discharge of the 
jury and, the decision given by the Judge on the 
question is not open to review. 

Where the question of misconduct on the part of 
the jury or other similar cufficient cause arises, the 
Sessions Judge has inherent power to discharge a 
This power js not 
covered by any provision of the Code of iminal 
Procedure, the matter being one forthe Judge's 
discretion. The sule of English law that the Judge 
has the power to discharge the jury, if necessity 
ariges, before orafter the verdict, in theabsence of 
any provision to the contrary in the Indian Statute 
relating to procedure, niay be applied in India. 
Nacen KUNDU v. EMPEROR : Cal. 345 


Restitution by Criminal Court—Scope of 
powers of Court $ 

The primary object .of criminal proceedings is 
the punishment of the offender. Restitution. to the 
injured party is also a desirable thing, but the 
criminal Courts are not always in a position to 
deal with that. Ltoyps BANK LIMITED, In re i 

Bom. 1005 
—-— Search—Articles of same kind seized— 

Identification by witnesses — Giving of cxhibit 

numbers—Necessity of. 

When the articles in an exhibit list are each of, a 
different kind, it might be excusable to refer 
to the article by describing its kind such as a 
jacket, a shirt, a shawl; but where there are four 
white short sleeve shirts and three other shirts, the 
neglect by the Oourt to mention which particular 
shirt is meant by the witness who says; “I 
identify tbe exhibit white short sleeve shirt, or I 
identify the ' exhibit shirt“ is quite inexcus- 
able. The Court should give exhibit numbers to 
articles identified. RAJALINGAM v. EMPEROR Rang. 31 





— Sentence — Accused old man of 73—Doubé as to 
who struck blow—Reduction of sentence. 

Where the accused (appellant) is an old ` man of 
73 while his co accused is a young man of 20 
years, and there is nothing on the record to show as to 
who actually struck the fatal blow on the head of 
the deceased and the fight was sudden : 

Held, that in the circumstances a sentence of four 
years rigorous imprisonment would meet the ends 
of justice, MoHAMMAD NABI Kaan v. EMPEROR 

Oudh 343 

———— Sentencee— Penal Code (Act XLV of 1860), 
` ss, 324, 326—Sentence of detention in Borstal School 
and whipping for separate offences—Legality of— 

Burma Prevention of Crime (Young Offenders) Act 

(III of 1930), s 25—Criminal Procedure Code 

(Act V of 1898), s. 401—Remission of sentence of 

whipping by “Local Government before judicial 

determination of question—Propriety of. 

Where the accused was convicted of two offences, 
one under s. 324 and the cther under s. 326, Penal 
Code and ordered to be sent to the Borstal School 
instead of being sentenced to-a term of imprisonment 
for the offence under s. 324 and in respect of the 
separate offence under s. 326 he was sentenced to be 
whipped : 

Held, that the infliction of these separate punish- 
ments for separate offences was legal, just and 
sensible and that there wasno ground which would 
justify the High Court in altering or revising 


it. 
Held, also, that the Local Government should not 


. of further ` 
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have remitted the sentence cf whipping until the 
question of the legality of the sentence was decided 
by the Court. Nea ONN Suwe v. EMPEROR 
2 : Rang. 107 
————-Some of the accused absconding—Inference. 
Ordinarily, the fact that an accused absconds is not 
regarded as indicative of his guilt. But whereina 
rioting casea very large number of persons must 
have taken part in the attack upon murdered men 
and only®ight men out of the 72 that were challaned 
absconded, it is a fairinference to draw that they 
absconded due to a consciousness cf guilt. RasHIT 
v. EMPEROR : All. 210 


Cross-objections—Court-fee— Ad valorem fee. 
Crogs-objection in appeals arising out of redemp- 
tion suits must be stamped ad valorem on the amount 
by which the decretal amount is sought to be reduced. 
Where the object of the cross-objections is to wipe 
off the claim of the respondent in respect of adeed 
charge, court-fee should be paid ad 
valorem on that amount, JAIPAI SINGH v. LACHRMAN 
Sineu Oudh 543 
Custom (Bengal)—Custom of hajabad—Whether a 
reasonable custom— Custom, if an incumbrance— 
Bengal Land Revenue Sales Act (XI of 1859), s 37— 
Custom dating from the Regulating Act, if an 
immemorial custom. 7 
The custom cf hajabad isnot an unreasonable 
custom ‘having regard to the character of the lands 
leb out, having regard to the fact that the true 
source of the real wealth of the tenants is often 
sapped because of the inundation which the lands 
are subject to and the tenants are left without their 
wherewithal to pay the rent due totheir landlord. 
Nor is the custom an incumbrance within the mean- 
ing of s. 37, Bengal Land Revenue Sales Act 
A custom in Bengal dating from the Regulating 
Act of 1773 or from the Permanent Settlement of 
1793, is an immemorial one. Noxin Benarr Bost v. 
Harr Papa Bavia Cal. 1093 


Custom— Essentials of. 

In order to establish a custom it is necessary 
to show that it was ancient and uniform and 
continuous. AZIMULLAH V. RANI PHooL KUNWARI 

` ; All. 385 


Indian customs, if apply to Burmese 
Buddhists A 
Courts in Burma have always been slow to 


to Burmese 
VYRAYAN CHETTYAR v. Ma Saw Nwe 
Rang. 1076 


recognize Indian customs as applying 
Buddhist. 


Custom (Punjab)--Adoption—Awans of Sialkot- 


District—Adoption of brother's daughter's son. 

Awans of Sialkot District are not entitled to 
adopt a brother's daughter's son. É 

The recognition of a daughter's son for the purposes 
ofadoption cannot necessarily lead to an inference 
that a brother's daughter's son is also equally 
privileged. Hira v. Hussars BIBI Lah. 938 
—— Toor Rajputs of Jaliana, District 

Lahore—Custom of no adoption in presence of near 

collaterals held not disproved—Brother's daughter's 

son, whether a collateral. 

The rule of custom laid down in the customary 
law to the effect that there can be no adoption in the 
presence of near collaterals, is not disproved in the 
case of Toor Rajputs of Jaliana, District Lahore. 

Brother's daughter's son is not a collateral. ORIRAGH 
Din v MEHTAB Lah. 986 

Allenation by father—Plaintiff not born at 
time of alienation—Gap between death of son in 
existence atthe time and afier-born son—Absence 





GENERAL INDEX. 


“custom can validate 
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of reversioners to fill gap—After-bern son, if 
entitled to challenge alienation—Small part of sale 
consideration not fer necessity — Sale—Validity of. 
Where a son of the alienor was in existence at the 
time of the alienation but he died soon after and 
‘subsequently another son was born but the gap . 
between the death of the former and the birth of 
the latter was not bridged by the fact that the latter 
had been begotten or any reversioner had been in 
existence: : 
Held, that the subsequently born son could not 
‘challenge the alienation merely in virtue of his elder 
brother having been in existence at the time of the 
alienation. : i 
Where out of the consideration of Rs. 11,000, a 
sum of Rs. 1,722 is not proved to have been for 
necessity, the sale must be allowed to stand. Muxanp 
SINGH v. WaAZIR-UD-DIN Lah, 506 


Allenation by widow—Exztent of. 

` Amongst tribes governed by the Punjab Oustomary 
Law a widow has only a life-estate and she cannot 
ordinarily encumber the estate beyond her life-time 
without legal necessity so as to affect the interests 
of the reversioners, Imam Din v. ROSHAN BIBI 

_. . Lah. 1049 
if can restrict 





— Alienation — Collaterals, 
alienation by male proprietor. | 
Under Oustom (Punjab), a collateral has no locus 

standi to restrict’ an alienation by a male proprietor 

unless the property alienated is ancestral qua 
himself and the alienor. AHMAD ALI Suan v. MunaM- 

MAD ASHRAF ALAM SHAH Lah. 1161 

— TG lft—Agricultural land—Mutation of names, 
if enough. 

Donee. must prove ‘some act showing their control 
over agricultural land gifted to them, to make the 
gift unrevocable ; mere mutation of names is not 
enough ina case of a gift of a share in the agricultural 
land, RULLIA v MANGLA ; Lah. 1013 
———— Karewa -marriage between father-in-law and 
` daughter-in-law--Whether prohibited in Hindu Law 

—Custom if can validate such marriage. | 

There is no direct prohibition in Hindu Law 
of -the marriage ofa father-in-law and a daughter- 
in-law, at‘any rate, with reference to Shudras, and 
among the jats who must be presumed, to be Shudras, 
such marriages are repugnant to the ideas of the 
people and in the face of this repugpancy no 
such Karewa marriages, 
Therefore an issue of such marriage is illegitimate. 
JAGNAHAR SINGH v. SADHU Ram Lah. 943 


-—~-— Religious institutions—Mahantship—Zlec- 
tion of—Omission to . call general body of gaddi- 
nashins- Whether vitiates the election : $ 
Itis a well-known rule that each religious institu- 

tion, hasitsown usage as regards succession to 

mahaniship. set 
Installation is a ceremony intended for giving 

publicity to the fact of the election of a 

candidate to the gaddi as a mahant and the 

mere omission to invite the general body of 
gaddinashins would not by itself vitiate an election 

otherwise valid. i 
It is the general principle of law that the plaintia 

has to succeed on the strength of his own title an 

noton the weakness of the defendant’s .case. SHAM 

Das v, MAHABIR Das Lah. 1487 

Succession among Kambohs of Nakodar, 
District Jullundur—Daughter, whether succeeds io 
the self-acquired property of father in preference 
to collaterals of third degree. - 
Among Kambohs of Nakodar Tahsil, Jullundur 

e 
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District, daughters cannot succeed to the self-acquired 
property of their'fatherin preference to collaterals 
of the third degree. NARAINI v. BHAG SINGH 
. Lah. 962 
— Succession—Jats of Barianwala in Tahsil 
Nankana Sahib, District Sheikhupura— Son's death 
‘without issue— Father's widow, tf succeeds f 
‘Held, that the volume of Customary Law applicable 
was that of the Gujranwala District published in 1914. 
_ Amongst the jats of . village Barianwala 
-ia Tahsil Nankana Sahib, District Sheikhupura 
ifthere-is any son, he succeeds to the exclusion 
of all his father's widows who, however, would be 
entitled -to maintenance from him, and, on the son's 
death without issue, the surviving widow or widows 
of his father would succeed him The word “ mother, 
‘means “widow of the deceased’s father.” SUNDAR 
‘SINGH V JAWALA DEVI Lah. 967 


a= == Tribal custom followed for generations— 

Whether can be abrogated by mere declaration— 

Gishkori Riloches of Sind tract of Jampur Tahsil 

of Dera Ghazi ‘Khan—Succession— Declaration in 

the course of settlement of 1820. . whe: 

tis not established that the Gishkori  Biloches 
of the >ind:tract of Jampur Tahsil, after mature 
deliberation and with a genuine determination to 
act upon it in future, made:an unanimous, or almost 
unanimous, declaration in the course of the settle- 
ment of 1920 to abrogate > 
custom whereby sons excluded daughters in succes- 
sion to their fatherand follow Muhammadan Law in 
future. 

A long-established custom cannot be abrogated 
by a mere declaration. The abrogation is to -be 
‘inferred from continuous course of conduct. It is 
notopento a man at his pleasure to change the, rule of 
succession of his property. to the detrimnent of those 
who would have been entitled-to it under the law 
‘by which he'had been hither tọ governed,except of 
course-in so far as wee law allows gam todo 50 
by making a last willand testament. SaRDAR BIBI V. 
Hao Naaa „KHAN 4 h Lah 575 F.B, 

Village originally in” Lahore District 
transferred to Gujranwala District—No publication 
of Customary Laws of that District—Village then 
transferred to Sheikhupura ‘District having no 

‘Customary Law—Village if. governed by Gustomary 

‘Law of Gujranwala. Nae 

A village which was in Lahore District, was 
trausferred to Gujranwala District before the Custo- 
mary Law ofthe Lahore District -published in 1916, 
‘was prepared. lt wasin Gujranwala District when 
the Customary Law of that District was prepared in 
1914. Later,-it ‘was, takén out of the Gujranwala 
District and included inthe new District of Sheikhu- 
pura. So farnoseparate Oustomary Law had been 
prepared for this District SUNDAR SINGH v. JAWALA 
Devi Lah, 967 


ustomaty ‘Law (Punjab)—Allenation—Pur- 
age Site Y sider—Alienor’s debt an antecedent debt 
—-Reversioners, if can, impeach alienation— 
Subsequent sale of property at profit—Act of good 
agement hd 
‘ Where a purchaser, whois an outsider, finds that 
„ihe alienor’s debt is a decrétal debt: he need not make 
any further inquiry and the reversioners will not be 
allowed to go behind the decree, unless it is clear that 
the alienee’s suspicion should have been-aroused by 
the surrounding, circumstences, or where it is proved 
that ‘he actually bad knowledge of the bad faith of the 
‘decretal transaction; | - 
Where the debt for which-a sale was made was due to 
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their long established> 
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an antecedent creditor and ‘the vendee subsequently 
sold the property purchased by him for a profit: 

Held, that the transaction entered into by him was 
an act of good management and 20 bad faith could be 
imputed to him, MUKHTAR AHMAD v, BHAGAT FAN 

4 ‘ Lah. 264 
Damages—Suit for damages for wrongful dismissal 
from service—Defiance of crders of superiors— 

Neglect to obey order of transfer—Dismissal, if 

justifiable. : 

The plaintiff, who was a guard in the N.-W. 
Railway, was employed undera written agreement 
by which he undertook toserve the Railway Admi- - 
nistration as guard or otherwise in any place 
situated on the N.-W. Railway system. Notice was 
issued transferring him from Lahoreto Quetta but 
‘plaintiff applied for cancellation of the transfer. 
have joined at 
Quetta he informéd the Station Superintendent at 
Lahore that his wife was ill and that he must not 
leave her and produced a medical certificate which 
was not accepted beingfrom an unrecognized Medi- 
‘cal Officer. He then continued toignore the order 
-of transfer and the Divisional Superintendent for 
Lahore purported to suspend him and serve him, 
with a charge sheet. The plaintif after receiving: 
all the money due to him in respect of arrears of 
pay and provident fund instituted:‘a suit for damages 
for wrongful dismissal : 

Held, that the plaintiff defied his superiors for a 
period of four months making absurd excuses .for 
non-compliance ; thathis neglect to obey the order ~ 
to report at Quetta was a further 
superior officers and following on his previous con- 
duct in May and June gave ample justification for 
his immediate dismissal ; and that conflicting orders 
were given by his wife and his superior officers and 
he chose to obey the former, and if ‘such conduct as 


the plaintiff's wereto be tolerated, no business, 
public or private, could be carried on efficiently. 
SECRETARY OF STATH V., HoLLINGBERY Lah 437 


Trees standing on land recorded as plaintiff's 
bakasht land—Use and occupation by defendants | 
— Failure of plaintiff to collect rent for trees for ` 
a number of years, whether deprives him of 
right to collect subsequently—Mahua pha)kar, if‘a 
lend of rent. : 

Mahua phalkar isa kind of rent. The mere fact that 
the landlord has failed to collect rent for the trees for 
a number of years cannot depiive him of the right 
to claim rent if that right is found toexist Where 
the trees stand on the plaintiff's bakasht land, ‘the 
defendants in whose possession the trees are, cannot 
resist the plaintiff's claim for assessment of phalkar 
rent. The plaintiff will be entitled to recover 


damages forthe period during which they were in - 


the use and occupation of the defendants. Drorag 
SINGH v. RAMJIWAN Pat 436 
Debt—Acknowledgment of—Whether can be made 

basis of surzt—Cuuse of action, if to be based on 


original debt. r 

A document which amounts to nothing but a clear 
acknowledgment of a previous debt, cannot be made 
‘the basis of a suit on the ground that an acknoow- 
ledgment of a debt implies a promise to pay. “An 
acknowledgment ofa debt does not amount to a 
supersession of the debt acknowledged, It only 
coufirms the older debt, and, therefore, if anything 
bas to be recovered, it is onthe debt which 1s being 
acknowledged by the document called acknowledg- 
ment. lt would be a contradiction in terms to say 


-that a document, which amounts only to'an acknow- 


defiance of his . 


t- 


Ba 
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ledgment, supersedes the old debt and gives rise to 
anewone, Bat KRISHNA V, Des SINGH All. 571 


- Decree—Contents of—Direction relating tó making 
up of deficiency—Whether should be incorporated 
in decree, 

No direction relating to the making up of the 
deficiency inthe court-fee is required bylaw to be 
incorporated in the decree. That direction can be 

‘given by a separate order either before the judgment 

orat the time of giving the judgment. Sapuran 

SINGH V. Sugpeat ALI ` Lah, 60 (b) 

———~Decree against legal representatives as such, 

` if joint and several. 

A decree passed against persons as 

: sentatives is 9 jointand several decree. Execution 

w-can be taken out against any one, or any number, or 

‘all of them, and anyone of them can be made to 
satisfy the whole amount of the decree to the decree- 
holder, aud he willthen, on so satisfying the decree, 
have a right of contribution against the other legal 
representatives in proportion as they each obtained 
the property ofthe deceased. The factthat there is 
a limit to the amount which any one judgment- 
debtor can be required to pay, namely, the amount of 

‘, the property of the deceased which has come into 

‘his possession, does not have the effect of making the 
decree a several decree, U Nov U Po HLAING | 

3 Rang. 98 

Execution. SER INTEREST 934 
=—— Part of decree-holder’s rights devolving on 
judgment debtors after decree—Decree, if extinguish- 

“ed pro tanto. 

Where subsequent to a decree a portion of the 
rights to which the decree relates devolves either 
by inheritance orotherwiss upon the judgment- 
debtor, or,is acquired by him under a valid trans- 

~ fer, the decree does not become incapable of execu- 

tion but is extinguished only pro tanto. This rule of’ 
law is sufficiently general to comprehend alike cases 
of money decrees and decrees for immovable prop- 
erty. GHULAM Fatima v. ABDUL Aziz Sind 608 


Deed-—Construction, Sze REGISTRATION Act, 1908, 
, 88.17 (d), 68 (2) 509 
: Consiruction—Condttions of work contained 
in book of specification — Special contract for a 
particular work—In case of conflict, which to 
prevail, : 
According tothe book of specifications issued by 
a Municipal Committee the setting and coagulating 
tanks were to be constructed in uncoursed stone 
masonry in lime,and it was provided that no altera- 
tions or variations in the work, which was likely to 
exceed Rs. 5:0 in value, were to 
the contractor without 
in writing of the Engineer-in-charge, 
alterations or variations were 
~ Rs, 1,000 without the written orders of the President. 
In the contract with plaintiff, it was speci- 
tically stated that in this transaction the Municipal 
Committee was “represented by be lMngineer-in- 
charge,” that the contractor agreed and bound himself 
-40 “execute the work in the most substantial and 
workmanlike manner and with materials of the 
best quality to the complete satisfaction of the 
, Hagineer-in-charge,” that he would “conform minutely 
to the instructions and drawing issued by the said 
Engineer”, and that if, at any time it should appzar to 
the Engineer-in-charge that any work had not been 
properly or skilfully performed he after makinga 
demand for rectification, was authorised to “forthwith 
etermine and end the contract without further 
“Notice.” Itwas exoressly laid down thit the 
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“]ingineer-in-charge shall be the sole judge ofthe ~ 


quality of the materials and the soundnessor nature . 


and sufficiéncy of the work provided, done, and 
“executed in pursuance of this agreement.” The 
contractor carried the work in coursed masonry, 
instead of uncoursed masonty‘in pursuance of the 
orders df Enginéer-in-charge and without the written 
ordersfrom President: 4 
Held, thatthe deed executed prevailed over thé 
specifications and the contractor had’ executed works- 
with the orders of the Engineerand the Committee 
could not escape liability on the ground that there was 
no written order from the President. MUNIOIPAL 
COMMITTEE, SIMLA v. BELI RAM & Oo. Lah. 1068 
Construction—Document described as sale— 

Burden of proof to show it was.a mortgage—Tests 


| for determining if transaction is one of sale, or of. 


mortgage. 
` Where a document described as asale deed recited 
that in consideration of a certain amount received 
by the vendor he sold the fields in question which he 
delivered into the possession of the vendee, and the 
deed contained a promise that within a period of 
four years the . vendor would repay the purchase 
money in full and that the vendee would reconvey 
the property to him and on failure to repay withia the 
time aforesaid, the vendee was declared to have been 
entitled to enjoy the property from generation to 
generation : | 

Held, that having regard to the terms of the 
document showing that it was a sale deed, the burden 
was on the defendant who contended it was 
a mortgage deed to prove it. 


Held, also that considering its terms and the 
intention of the parties that the transaction was one 


of sale and not of mortgage. 
The tests to determine 
is one of sale or mortgage, h 
was described as purchase money was intended to be 
treated asa loan; secondly whether the purchase 
money recited in the sale deed represents the market 
value of the property andthirdly whether the posses- 
sion was intended to be transferred and was tran- 
sferred in accordance with the sale deed, RAMNARAYAN 
RAMBARH MAHESRI v. RAMRATAN RADHAKISHAN f 
Nag. 354 
Right-construciion of— Question of law— 
Second appeal. , f 
Right construction of a document is a question 


whether a transaction 





of law which could be considered in second appeal.’ 


MADHO Lar è. Laur BAHADUR SINGH 


Divorce—A diliery—Circumstantial evidence, 
ciency of—Cruelty, what constitutes, 


All, 517 
sufi- 


The Court may presume adultery when it is- 


satisfied’ that a guilty attachment subsisted bet- 
ween the parties and that opportunities occurred 
when a guilty intercourse might with ordinary 
facilities have taken place. But for applying this 


are first whether what’ 


principle the circumstantial evidence must be suff- - 


ciently strong and conclusive O H 
when the evidence is meagre and inconclusive, 
To constitute a legal cruelty there must be danger 


It cannot be applied 


‘to life, limb or health, bodily or mental, or a rea- . 


sonable apprehension of it. Mrs, D. WILLIAM KALLAN 
v K. W. WILLIAN KALLAN | Lah. 911 
‘Divorce Act IV of 1869), s. 17—Application for 
divorce—Decree nisi— Husband himself living in 
adultery for a longiime—Confirmation of decree 
isi— Legality of. è 
The fact that the husband himself had been living 
for anumber of years ina state of ‘adultery with 
another woman, in itself is a sufficient justification 


+ 
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for the High Court not to exercise its'’discretion in 
the matter of confirmation of the decree passed by 
the trial Judge, particularly so when the circumstan- 
ces on which proof of misconduct is relied on are 
highly improbable and fall considerably short of that 
high standard of proof which is required under the 
law in such cases, and there are circumstances 
pointing to the fact thatthe husband has been 
colluding with the alleged paramour. MOHAMMAD ALI 
Kuan v Aso Lah. 1009 S. B 
Easement. Srn NUISANOF r 45 
Claim for easement — Necessary parties to 
suit—All persons interested in servient tenement— 

Whether should be made parties. : 

„There is no authority for the view that, where an 
easement is claimed, all persons interested in the 
servient tenement, no matter what the character of 
their respective interests may be,are always to be 
‘regarded as necessary parties. The general rule 
is that all owners of the servient tene- 

` ment, as regards which there is a cause of action 
and over whichthe easement is claimed, should be 
made parties, Persons having an interest entitling 
them to present possession of the servient tenement 
should, therefore, be made parties. Jurnu RAHMAN v 
TENEE SHAIKH : j Cal. 91 
Easements Act (V of 1882), ss. 10, 24—Mort- 
gagee in possession ~Mortgagor, whether can 

create easement without mortgagee's consent—S. 24, 

illus. (d)—Dominant owner—Deviation from the 

original road to the one on the adjoining land-- When 
reasonable—Easement of necessity—When can be 
claimed. 

A mortgagor has no right to create any easement on 
the mortgaged land to the detriment of the mort- 
gagees without their consent. 

Reading the illus. (4) of s. 24, Easements Actalong 
with the section, it seems clear that the dominant owner 
is only entitled to deviate from the original way and 
pass over the adjoining land of the servient owner 
to such extent as may be really necessary to secure 
the full enjoyment of the easement Where the 
original way is blocked only in its northern portion; 
there is no justification for any deviation in the 
southern portion at a distance of over hundred feet from. 
the original way. Such a diversion can hardly be 
considered to be ‘reasonable’. 

The mere fact thata road is not sufficiently wide 
for carts to pass over cannot entitle a person who has 
to pass along it to claim an easement of necessity. 
JHANDU LAL v. MUNSHI RAM Lah 949 bi 

- —S.18—Infringement of public path— Special 

damage, whether necessary— Village pathway— Proof 

of special damage, is not necessary, 

lf a person alleges that there is a public path 
which has been infringed by the defendant, before 
the plaintiff can maintain an action for the avoid- 
ance or the infringement, special damage must be 
proved. 

Where it is established that itis more or lessa 
village pathway wherein the residents on either side 
of the pathway and round about may be considered 
to have a right acquired by long user of passing to 
and fro and this right is referable to a grantor 
agreement onthe part of the zemindar, it is not 
necessary to prove any special damage and the re- 
sidents of the neighbourhood can maintain an action 
for the avoidance of the obstruction without’ prov- 
ing any special damage. Even if a proof of special 
damage were necessary a very small amount of 

inconvenience would entitle the plaintiff to the relief 
elfimed. Lokwata TEWARI v. JADUNANDAN TEWARI 


All. 874 (b) ` 
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‘yard or not is primarily a question of fact. 
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$.18—Right to. bury dead bodies—Whether 
an easement—Origin of right peaceful — Dedication 

or lost grant, if can be presumed—Right, if a 

license. 
© A right to bury a dead body is not a right of 
easement ascontemplated by the Easements Act 
and the right cannot be acquired by prescription; 
the rightto bury a dead body carries with it a 
right to see that the land under which the dead 
body is buried is Kept sacred and is not trampled < 
upon or is otherwise subjected to anact of 
sacrilege But ifthe origin of the rightgvas peace- 
ful, either a dedication on the part of the then, 
owners or a grant on their part, the origin of which 
is lost in antiquity, may .be presumed. 

Per Sulaiman, C J.—Section 18, Easements Act, re- 
cognizes an easement whichis established by local 
custom, but the right must be an easement The 
mere fact that it is a customary right would not 
make it cease to be- an easement. If the right to 
bury is not an easement, then it can be a license 
coupled with a grant. The right to burythe dead 
cannot be amere Jicense: for from its very nature 
the permission is irrevocable. An owner of land 
cannot permit a corpse to be buried and then later 


.on ask that the grave should be excavated and the. 


corpse removed -If the permission from the very 
beginning is irrevocable, it cannot be a mere 
licanse lt must necessarily be a license coupled 
with a transfer, that isto say, a grant.. Jf the 
right implies that the space should not be used by 
the original owner for any purposes whatsoever, 
then the spot must ba taken to be gifted or grant- 
ed or, at anyrate, dedicated or consecrated for 
burial purposes The ownership of the zemindar 


“ would, in such a case, cease qua that spot 


The question whether a plot of land is eee 
n thes 
case of a plot covered by recent graves the burden 
is undoubtedly on the person who alleges that it 
is a graveyard, to establish how the grant was made. 
But in cases where a graveyard has existed from 
time immemorial or for a very long time, there can be 
a presumption of a lost grant. It is open toa 
Court to infer from circumstances that aplot of 
land covered by graves, which has been used as a 
graveyard, is in fact a graveyard and had been set 
apart as such by the original owners and made a 
consecrated ground even though a registered docu- 
ment is not now forthcoming. SABO Raz CHAMAR v. 
MUDEER KHAN All. 797 


—$,52—Test to determine if only license 
is granted- Exclusive right of occupation given— 
Whether amounts tc demise = 
The important criterion for determining whether 

the donee was amere livensee or whether some 

interest in the property has been transferred to him | 
is to see if exclusive possessionis granted. If the ` 
effect of the instrument is to give the holder an 
exclusive right of occupation of the land, though 
subject to certain reservations or to a restriction of 

the purpose for which it may be used, it isin law a 

demise of the land itself. BEHARI LAL v. CHHOTE 

All. 486 ~ 


8.. 60 —Permission given by owner of land to 
putup building of permanent character—Licensor, 
tf estopped from revoking his permission so as to 
prejudice licensee—Mud house, if can be a work of 
u permanent character—Licensee, if should show 
that a large amount had been actually spent overit. 
When an owner of land gives permission to an- 

other person to put up a building of a permanent. 


4 
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ah 
character and he incurs expenses in .the execution of 


N 


such work, the licensor ig by necessary implication . 


estopped from revoking his permission ‘so as to 
prejudice the licansee whose position has been com- 
promised in consequence. It would be inequitable, 
unjust and unfair, to allow a licensor to order that 
the licensee should forthwith remove the work of a 
permanent character which he has put up after in- 
curring expenditure In suzh an event the transac~ 
tion ceases to be a mere license revocable at will, 
buk may ip certain circumstances amount to a 
license coupled with a transfer of interest or, at any 
rate, a case where the licensee acting upon the 
license has executed a- work of a permanent charac- 
ter and has incurred expenses in the execution 80 as 
to make the license irrevocable. So long as the 
construction subsists, the right to revoke it would 
be in abeyance. $ 

Even a mud house or a kachcha house may be a 
work of a permanent character, Where it appears 
from the long period ofoccupation in a house, its 
-dimensions and the value of the structure that the 
bouse isa work of permanent character in executing 
which the ‘party's ancestors incurred expenses, it is 
not necessary forthe party to show thata large 
sum of money had been actually spent, in order to 
bring the case within the scope of the 
underlying s. 60, Basements Act. MatHoriv BHOLA 
Nate All. 389 


Ejectment, suit for—Defence that house was 
purchased with earnings of defendant — Nature of 
proof required for defendant to succeed, 

The plaintiff sued for ejectment of the defendant 
from a part ofa house on the allegation that the 
defendant had rented the samefrom the plaintiff on 
asmall rent,and having not paid the rent was in 
-Carrearand had refused to quit the premises in spite 
of notice to quit being given to him. The defence 


principle . 


was that the defendant was an adopted son of the - 


plaintiff, that the plaintiff was oli and unfit todo 
‘any work and that out of the earnings of the 
defendant the house had been purchased: 

‘Held, that the fact that the defendant's earn- 
ings were kept by the plaintiff with his own earnings 
would not make the coffera of the plaintiff the coffers 
of a joint Hindu family nor even the coffers of people 
who were partoers in any ventura. From the mere 


fact that the defendant's earnings were kept with the ` 


plaintif, is would not follow asa matter of law that 
any purchase made by the plaintiff would also be 
.the defendant's property. Some legal relationship 
must be shown which would entitle the defendant to 
_ claim the property on accdunt of the only fact found, 
“that the money of the parties was kept by the plain 
tiff. Hither the family must be joint or the parties 
must he in the position of partners so that theact of 
one may be the act ofall the partners and it must be 
further shown that in the matter of purchasing a 
house the plaintiff was acting as a partner of the 
defendant and that the defendant had no interest in 
the property. Parsau LAL v. BADRI All. 315 


_—=—~——Swit for ejectment of purchaser—Plea that 
village ceases to be agricultural— Burden of proof. 
In a suit for ejectment of a purchaser froma 

tenant of a house jin a village, the burden of 
proving that the village ceased to be agricultural is 
on the tenant who pleads it, AZIMULLAH V. RANI PHOOL 
KEUNWARI 
Emergency . Powers. Ordinance (ll of 1932), 
Sez Press (Emergency Powers) Act, 1931, ss. 4 (1) 
(d), 23 ae 838 
A~ndowment. Ses Hixov Law 809 


All. 385 - 
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Evldence—Duty of party beginning to give 
evidence. 

Where the burden of proof lies upon -party 
it is kis duty before he closes .bis evidence 
to produce all the evidence which he thinks it 
necessary to produce and which is available. 
Nama KHATUN v- BASANT SINGH All. 781 F.B, 


Suit on mortgage—Money deposited with 
mortgagee to pay creditor—Suit by creditor against 
mortgagor —Plaintiff in present suit not party to 
that suit—Statement in plaint in suit—Admissibility 
of, in subsequent suit. 
ln a suit on a mortgage it was contended that the 

statement made in the plaint in a suit brought by 
a person, for payment to whom certain money was 
kept in deposit with the mortgages, against the 
mortgagor to which the plaintiff to their present suit 
was not a party, could not be used in evidence 
against him: ; 
Held, that thestatement was admissible, being 4 
statement against the interest ofthe person making 
it inasmuch as it was an admission of payment made 
especially when no-such objection was taken in the 
lower Court. Amar Nata v. Rania Ram Lah, 217 


Evidence Act (I of 1872), s. 13 —Suit for declara- 
tion of tenants rent-free title—Admissibility of 
kabala which is tenant's title deed. ; | 
Where the tenant files a suit against the 

landlord for a declaration that the plaintif has 

a rent-free title tothe land, a kabala, which is a 

title-deed of the plaintifi is admissible in evidence 

at least onthe point of . explaining the nature 

of the possession. KAMESHWAR SINGH BAHADUR V.” 

RAMJI MISSER Pat. 979 

—— $8. 21, 141—Admission in proceedings under 
Criminal Procedure Code, 1898, se. 202—Relevancy 
of. SER ORIMINAL Proorpyre Cope, 1898, s.. 202 - 

: 982 (a) 

-~ S. 25--Hxtra-judicial confession to private 
“individual in presence of chaukidar—Admissibility 
of—Recovery of weapons stained | with blood— 
Whether corroborates confession—Confession not ' 
wholly true—Value of. 

Although it cannot be said that a confession - 
made to a private individualin the presence of a 
chaukidar ia in every case admissible in evidence, > 
yet where it is not shown that the chaukidar has 
in any way influenced the accused, who is not in 
custody, to make the confession and the 
chaukidar has taken no part in bringing about - 


2 


the confession of the accused, then such a 
confession made to a villagerin the presence of 
a chaukidar would not come within the mis- 


chief sought to be averted by s. 25, Evidence 
Act, and would be admissible in evidence. 
The fact that a kara recovered : from the - 
person of the accused was found stained. with 
human blood and the fact that the handle of 
a weapon (kudal) produced by him was also 
stained with human blood tendto corroborate the 
truth of the extra-judicial confession made by the 
accused. A ; 
Even if a confession appears to be untrue as 
far as it implicates other persons in the crime, the 
part that appears untrue will in no way lessen 
the culpability of the accused and the confession 
can be used against him. EMPEROR v, SHANKAR 
A ii - Oudh 69 . 
———S, 32-—-Admissibility of statement by adoptive 
mother regarding age of adopted son. ` b 
The statement made by the adoptive mother as 
regards the age of the boy, although it would not 
show her own relationship with him, is admissiblee 
An adoptive mother who sees the boy at the tim, 
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of the adoption, and who would,in ail probability, 
have made enquiries abeut him, is a person who 
must be deemed tohave special means of know- 
- Jedge within the meaning of s. 32 (5). Naima KHATUN 
v, BASANT SINGH All. 781F. B. 


-S. 32— Pedigree table relied in suit of 1664 
—Whether admissible under s. +2, Evidence Act. 
A pedigree-table relied on in a suit 

of 3€64 is not admissible under f. 32 of ihe 

Evidence Act. JAGNAHAR SINGH v SADHU RAM 

Lah. 943 

——-——— 88, 32 (6), (5), 11, 35- Hearsay evidence 
regarding pedigree—Statements not falling under 
s. 32— Admissibility under 8. 11. 

The rule of English Law is particularly strict in 
the matter of evidence regarding a pedigree, and the 
admission of hearsay evidencein pedigree cases is 
confined to the prcof of pedigree and does nct apply 
to proof on the facts which constitute a pedigree, 
such as birth, death and marriage, when they hareto 
be proved for other purposes In Indias. 3?, Evidence 
Act, does not seem to be so strict 

Hence ifa statement.does not fall within s. 32 
it cannot be admissible under s. 11, There is a 
difference between the existence of a fact and 
2 statement as to its existence, Section 11 makes 
the existence offacis admissible, and not statements 
as to such existence, unless ofcourse the fact of 
making that statement is itself a matter in issue, 
Naima KHATUN v. BASANT SINGH All 781 F. B. 
——— SS, 32,35—Guardianship certificate, whe- 

ther falls under s. 32 —Minority —Age—Estimate by 

persons having no special means of knowledge— 

Evidentiary value of. 

An approximate estimate ofthe age of the de- 
fendant made by third parties who might not have 
cae any special means of knowledge isnot of much 
value. 

Guardianship certificate cannot be admitted under 
s. 82 because itis signed by the District Judge who 
cannot be said tobea person having any special 
means of knowledge as to its contents. This document 
cannot also fall under s8. 35, because it does not 
contain any entry inany public or other official 
book, register or record, inasmuch as there is-no 
rule requiring the District Judge to maintain any 
such official book register or record. NAIMA KHATUN 
w. BASANT SINGH All. 781 F. B. 
s. 35— Evidence of bathchita of daffadar— 

Admissibility to prove date of birth. 

The hathchita of the chaukidar containing the 
date of birth of a person isadmissible in evidence 
even when it is written by the daffadar.  MaADHO 
SARAN SINGH", Manna | AL Pat 129 


:— 5. 35—Schcol register — Admissibility to 
_ prove age—Minor—Suit on bond—Llea of minority 
established— Whether affords complete defence to 
suit. : 

A school register being duly prepared according 
to authority, is admissible to prove the age of a person 
whose date of birth is entered therein. 

In a suit on abond, if the plea of minority is 
found to be established, it provides a complete 
defence tothe action. Litapgar Banta v. MABIBI 

Nag. 660 
ss. 35, 83— Discrepancy between Gangetic 
survey map and later cadastral survey map—Which 

@o be preferred — Presumptive value against 

neighbouring landlord — Presumption of actual 

ossession in survey entry. 

The Gangetic survey cannot be very strong 
evidence of possessicn and cannot have thé same 














[1934 
Evidence Act—tonid. 


value as evidence of title as the revenue survey map. 
Where there is conflict between Gangetic survey map 
and a later cadastral survey map, the latter map must 
be given preference. 

The cadastral survey entry has a presumptive value 
against a landlord of a neighbouring village. 

Where the lands are culturable and definite acts of 
possession such as tilling, sowing and reaping the - 
crop, etc, can be exercised over them, the presumption 
of actual possession raised by the survey entry 
would be stronger than where the land®is wholly 
unfit for cultivation. But it does not necessarily 
follow that the land which is covered with sand or 
water is wholly incapable of possession or such lands 
mustin all cases beregarded as no man’s land. 
Rapua KISHUN v. Sayam Das Pat. 1095 


——— ss. 40, 42— Previous judgment—Whether 
can be used in evidence in a different case. 

The actual decision and the findings arrived at in 
a previous judgment cannot be used as evidence to 
decide the points which are at issue in a different 
case except in cases coming under 68. 40 to 42, 


Evidence Act. RAMPAREKHA PANIE ~v. RAMJHARI 
KUER Pat. 1158 
S, 44. SEE EXECUTION 636 


———s 57 (9)—Limitation Act (IX of 1908), 8.4 
— Public holidays—Duty of ccurt to take judicial 
notice, y 
The court is bound to take judicial notice of 

public holidays notified as such in the Offcial 

Gazette and a litigant is entitled to presume that 

the court will take such notice thereof. Gyan SINGH 

v. BUDHA Lah. 958 


s. 67 — Proof of documenis—Proof of 
signature of attesting witness— Inference of proper 
execution and attestalion—Scope of s. 67. 

The signature of the attesting witness when 
proved is evidence of everything upon 
the face of the documentincluding the fact that he 
saw the executant make his mark This is a very 
obvious inference inthe English Law and there is 
no reason for excluding that reference from the 
Jndian law of evidence. 

Section 67, Evidence Act, is not confined to the 
proof of the handwriting of the executant but also 
applies tothe proof of the signature of an attesting 





witness, A document was written by a document 
writer and executed by a marksman, There were 
alsotwo attesting witnesses besides the writer. 


One of them gave false evidence and was discredit- 
ed. Of the other two one was dead and the other 
one could not be produced. A witness was called 
to provethat the signature of one of the attest:ng 
witnesses was his: 
Held, that the document was sufficiently prov- . 
ed. PONNUSWAMI Gounpan v. KaLYANASUNDRA AYYAR 
Mad 257 
———s 68, proviso—If dispenses with proof of 
mortgage— Whether overrides general provisions of 
law as to the proof of documents relied on by parties. > 
Section 68, Evidence Act, merely provides a special 
rule relating to the proof of documents required to be 
attested. The new proviso is merely an exception to 
that special rule. It is not intended to override the 
general provisions of the law as to the proof of 
documents relied upon by the parties Kartar SINGH 
v. DIDAR SINGH Lah 1109 (a) 
——- §.83—Evidentiary value of Government 
maps and surrey documents—Boundaries shown in 
cadastral survey—Presumption. , 
The maps and surveys made in India for revenue . 
purposes are official dccuments prepared by com- 
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petent personsand with such publicity and notice 
to persons interested as to beadmissibleand valuable 
evidence of the state of things at the time they were 
made. 

Title may in certain cases be inferred from long 
possession and where the question is whether certain 
lands appertain to one or the other oftwo neighbour- 
ing estates if it isto be presumed that the boundaries 
of the twoestates as shown in tha cadastral survey 
paper are correct, that fact by itself may be regard- 
ed as s0 evidence of title. Rapsa KISHUN v. 
Sayam Da Pat,1095 


s. 92—Dociment of agreement notin- 
corporated in registered instrument—Admissibility. 
Where there wasa gift ofimmovable property by 


- a registered deed and a written agreement of the 


same date but not registered, to the effect that the 
donees were to have no right in the properties 
gifted to them, till the death of the donor ; í 
Held, that since ths document of agreement was not 
incorporated in the indenture itselfjwhich was a re- 
gistered instrument, it would be contrary to the pro- 
visions of s 92, Evidence Act, to read the termsof 
this agreement as being incorporated in the inden- 
ture inasmuch as it would contradict or vary the 
terms of theindenture to do so. The agreement 
should not beread as part of the transaction evi- 
denced by the indenture thereby converting the 
character of the latter from that ofa gift to that of 
a will. Luoy Moss v. Mau NYEIN May Rang.1113~ 


——— 5, 92—Mortgage deed—Correspondence before 
the completion of morigage—Whether admissible 
to contradict, vary or add to the terms, 

Letters between the parties written several months 
before the completion of the mortgage are inadmis- 
sible in evidence to contradict, vary, or add to the 
terms of the mortgage deed. They only constitute 
evidence of negotations between the parties. PUNJAB 


“NATIONAL BANK LTD , Lanore‘v. Dr. A B, ARORA 


Lah, 1124 
——— 88. 102, 114—Defendant setting up a title 
toa tenancy right—Onus of proof—Non-production 
of books by plaintiff—Presumption 
Where a defendant, who is in possession, is setting 
up a title toa tenancy right, he must either show 
it by contract or by the fact thut he has been in 
possession for the necessary period and the onus is 
equally upon him to show the date upon which he came 
into possession and his title began. No presumption 
against the plaintiff can arise by reason of the 
non-production of books unless the defendants, who 
relied upon that presumption, called for them, 
KAMESHWAR SINGH BAHADUR v, FATUKI Missra 
Pat 458 (b) 
8. 108— Person not heard of for seren years 
—Presumption, as tothe date of death, if arises-- 
Onus of proof. 
The plaintif, brought a suit for possession of 
certain plots on the allegations that the property 


“was the joint family property of two brothers, H S. 


4 


and R. L and H.S died on March 29, 1990 and 
made a will of half of the property in favour of his 
widow R. K. defendant No. 1, and also in favour of 
defendant No. 2 B, S; that R Lhad not been 
heard of for over saven years prior to the 
filing of the suit, and thatthe plaintiff was his 
nearest reversioner and claimed the share of R. L. 
deceased, which was half of the property possessed 
by H.Sand RL The defendants admitted that R L, 
had not been heard of for more than seven years, 
but denied that the plaintiff was the nearest fever- 
sioner of R Lv 
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Held, that if a person“ has nos baan heard of for 
saven years, there is a presumptioa. of law that he 
is dead; but at what time within that period he 
died is not a matter of presumption but of evi- 
dence and the onus of proving that the death took 
place at -any particular time within’the seven 
years lies upon the person who claims a right to 
the establishment of which that fact is essential, 
The plaintiff could not succeed in establishing his 
claim unless he proved by oral and. documentary 
evidence at what particular time R L died, when 
succession opened out to them, and whether at that 
particular time when succession opened out to him 
he (the plaintiff) was the nearest reversioner. . RAM 
Katt v., NARAIN SINGH .Oudh 632 F. B, 


———= sS. 112 - Legitimacy — Presumption from 
birth during lawful wedlock, whether rebuttable by 
proof of .non-access in fact—‘Access,’ meaning of. 
The fact that the husband had opportunity: of 

access to his wife does not lead to. an irrebuttable 

presumption that the husband was’ the father of a 

child born tohis wife, and it is opento a party who 

disputes the legitimacy of a child born during 
lawful wedlock to prove that in point of fact such 
access did not take place between them as by the 
laws of-nature is necessary for the man to bein 

fact the father of the child. : i 
With regsrd to legitimacy there are two presump- 

tions, the presumption in favour of the legitimacy of 

a child born ‘during lawful wedlock and the .pres 

sumption of legitimacy arising from access to, that is, 

actual sexual Intercourse with the wife. The former 
presumption is rebuttable but the latter ` is-not. 


In s. 112, Evidence Act, the word ‘access ‘means 
sexual intercourse and not mere opportunity ‘of 
access, SAMUEL V. ANNAMMAL Mad, 100 


8.112—Marriage in 1897—Wife deserting 
and living with paramour in adjacent village three 
months after marriage—No access with husband— 

Son born in71901—Legitimacy, presumption 

The effect ofs. 112 is this: where a child is born 
in lawful wedlock, sexual intercourse is presumed 
to have taken place between the husband and the 
wife unless the contrary is shown. But when once’ 
access of, or intercourse by, the husband is proved, no 
evidence willbe allowed to show that the child is not 
the childof the husband,that is to say, the presumption 
to bs drawn becomes an irrebuttable one, the Court has 
in each case to weigh the evidence and answer the 
question : Has that presumption been rebutted by 
proper evidence that such access.did not taka place 
between the hushand andthe wife at the time when 
the child must have been conceived, as by the laws 
of nature is necessary for the man to be, in fact, 
the father of the child ? This is essentially a ques- 
tion of fact’ and must bs dealt. with as any other. 
question of fact is. : 7 < 

The marriage took place in 1837. Three months 
a‘ter the wife deserted and lived witha paramour 
near her ‘husband's village. It was shownthat all 
through she had been living with her paramour and 
there had been no access with her husband ; 

Held, ‘that in the circumstances, the presumption 
as tothe legitimacy of a son born in J901. was 
rebutted. SivakamMI AMMAL V KoOLYANDI CHETTIAR 

- Mad.953 
s. 114. See Evipence AoT, 1872, s. 102 
| E 453 (b) 
s. 114—Evidence of accomplice—Whether 
canbe corroborated by another accomplice— Criminal 
trial, : 
It is necessary that the evidence of an aecamplice 
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should becorroborated in material particulars by 
independent evidence which isfree from the taint 
attached to the-evidence of an accomplice. KAMBOJI 
VENKATARAMANNA V, EMPEROR Mad 964 
S. 114, illus. (a)—Presumption as to posses- 
sion of stolen goods soon after theft—Possession 
should be exclusive and recent. 
° A man who is in possession of stolen goods soon 
after the theft may bə presumed to be either the 
thief or has received the goods knowing them to be 
stolen unless he can account for his possession, In 
order ‘that this presumption may be raised there 
must be possession by the person against whom it 
is to be raised of recently stolem goods. Mere 
physical relation arising from the possession of the 
object is insufficient to amount to possession which 
connotes control over the object possessed. Jn order 





_ to raise this presumption legitimately, the posses- 
sion of the stolen property should ‘be exclusive as 
well as recent, RAJALINGAM v EMPEROR Rang 31 


———8. 114 Illus. 1 and s. 101—Obligor producing 
documents— Strength of presumption between debtor 
and purchaser of debt—Onus immaterial—Both 
parties leading evidence—Court's inference— Party 
not producing witness which he is bound to produce 
—Presumption—Non-production of account books 
by witness— Presumption. 

Under s, 114, Evidence Act as per Illus, (1), 
it is open tothe Oourt to presume that when 
‘a document creating an obligation is in the 
hands of the obligor, the obligation has been 
discharged. This ‘would undoubtedly be so if the 
contest had been between the creditor and the debtor. 
The presumption has much lessforce when raised 
between the debtor and the purchaser of the debt 
than when raised between the original creditor and 
the debtor. The presumption is strong when the 
debtor produces the instrument of obligation with 
an endorsement of payment on it. The strength of 
the presumption which might be raised when the 
document creating obligation is produced by the 
obligor varies in different circumstances. The burden 
shifts asthe evidence is developed and when both 
the parties produce their evidence, the question on 
whom initially the onus lay ceases tobe of much 
importance, 4 

As an attesting witness to a document produced 
by aparty itis his duty to tender him as a witness 
and when he keeps him out of the witness-box it would 
necessarily be presumed against the party that if he 
had been produced in Court the witness would not 
have supported the party. f 

No presumption can be drawn against a party 
because his witness did not produce the account 
- books, particularly when the witness did not state 
any fact which was expected to be confirmed by 
anything to be found in the account books Buansr 
UNDRAJI v Govinp ATMARAM Nag. 1200 


——— 8. 115 —Estoppel—Conditions for operation 
—Pleadings—Plea as to estoppel—Whether can be 
raised for the first time in second appeal 
In order tosustain a plea of estoppel, which 19 not 

a pure question of law but a mixed one of fact and 

law, there should be distinct pleadings by the de- 

fendants stating the factson which an estoppel can 
be founded. A contention on the point of estoppel 
cannot be raised for the first time in second appeal. 

KANHAYALAL PYARELAL v. BHAIYALAL KIsHORELAL 
s Nag. 1031 

———— 8. 115—Estoppel — Deed —Recital binding 

‘only on parties to deed 
Estoppel is nothing more than a rule of evidence. 
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When a recital is intended to bea statement which 
all the parties tothe deed have mutually agreed to 
admit as true, itisan estoppel upon all But, when 
it is intended to be the statement of one party ouly, 
the estoppel is confived to that party, and the in- 
tention is to be gathered from construing the in- 
strument. Estoppel van arise only between the 
parties tothe deed. A recital in a deed cannot 
operate as estoppel between a party to the deedand 
a third party. LAOHMAN LaL v. MUNSHI Manton 

a Pat. 734 


s 115 — Person holding office under agreement 

—Terms accepted— Whether bound by terms. 

A person who has held office undera registered 
agreement, for a period of three years, on certain 
termsand conditions, and who 
accepted a fresh tenure of office on the same terms 
and conditions, cannot be heard tc say that he 
was not bound by the terms of his service; that 
the terms were not binding on him, ata time when his 
employers had acted strictly under the terms of service 
in discharging him from service. GuoLtam Hossain 
SHAH v. ALTAF HOSSAIN Cal. 1215 
————s. 116. SEB LANDLORD AND TENANT 113 
~——- $8. 145—Earliest version of occurrence to be 

laced before jury. 

` The e ee wish can be made of a first informa- 
tion report is to corroborate or contradict the evidence 
of the witness who made it, after the preliminaries 
required by s. 145, Evidence Act, have been com- 
plied witb, It doesnot form substantive evidence in 

itself. ABDUL Aziz MUSALMAN v. EMPBROR 
Nag. 447 


Execution—Civil Procedure Code (Act V of 1908), 
8.47, O. XXI, r. 7—Executing Court, if can question 
correctness of decree passed— Exceptional caseg 
when executing Court can go behind the decree— 
Want of jurisdiction—Evidence Act (I of 1872), 
s. 44, : . g 
A ling of a. 47 of the Civil Procedure Code and 

a comparison of s, 225 of the Civil Procedure Code 

of 1882 with the corresponding provision in the Code 

of 1908, namely, O. XXI, r. 7, make it abund- 
antly clear that the executing Court is not entitled 
to question the correctness of a decree passed. 

The matters which are allowed to be agitated 

before the executing Court, are laid down in s, 47, 

and as they do not include a question whether the 

Court which passed the decree was properly seized of 

the case or not, even the Court to which the exe- 

cution is transferred has no longer any power left to 
require proof of the jurisdiction of the Court which 
passed the decree but must execute it as it finds it, 

The Court which passed the decree should not itself 

begin to inquire into the validity of the decree on 

the ground of want of jurisdiction. Although it, is 
not possible to lay down broadly that an execution 

Court can inno circumstances go behind the decree 

and must of necessity shut its eyes to circumstances 

under which the decree came to bs passed. 
Per Sulaiman, C. J.—There may be cases where 


the decree is incapable of execution, or 1s void anda 


nullity, in such a way as to make it impossible for the 
executing Oourt to execute it; or there may be 
cases where there are certain statutory provisions 
which prevent the executing Court from proceeding 
to sell certain property, for instance, where the sale 
of certain lands is prohibited and not necessarily 
their «tiachment and order forsale In such cases 
it may be vossible for the Court in onesenseto go 
behind the decree and not execute it; but in reality 
the Courtis merely staying itsown hands and not 


had ‘unreservedly 


k 
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Court in favour of the plaintiff. When, however, the 
plaintiff tried to encash the cheques he discovered 
that defendant had applied for. insolvency and 
the Insolvency Court had sent a prohibitory order 
to the bank restraining it from cashing the cheques. 
The plaintiff then made an application to the Insol- 
vency Court that he was entitled to the amount due 
on the cheques, and this being dismissed, _ plaintiff 
instituted a suit to recover the amount of the 
cheques fromthe cefendant as well as from the 
trustees appointed in the insolvency proceed- 
ings.: 
‘ Held, that ad the insolvency petition was admitted 
5 , efore the decree against defendant was o tained, 

Procedure Code, ie the Court which passed the decree the plainiff was not entitled to claim the amount 
‘P and a variation of a decree after it is passed can which was lying in the hands of the Receiver or with 

only be made by the Court which passed the decree. the bani ying ; 

The executing Court is not entitled to vary the N 


inquiring into the jurisdiction of the Oourt which 
passed the decree. But to hold that au executing 
Court must always inquire iuto the question of the 
jurisdiction of the Court which passed the decree 
would be to re-open matters which might have been 
the subject of the controversy in the original suit 
and which might well have been decided on a con- 
~-sideration of the oral and documentary evidence. 
OanTonMENT Boarp v. KISHAN LAL All 636 F. B8 


Degree—Executing Court, if can vary decree 
by making it payable in instalments— Civil Pro- 
cedure Code (Act V of 19.8), O. XX, rm. 11 (1). 

The Court referred to inO XX, r, 11 (D, Civil 





n : ee Held, also, that if the plaintiff wanted to claim the 
7 deore. By maling it payable in maalon ue sum on the basis of ‘the decree already obtained by 
Dismissal of applicatio 3 th ethics d— him, the claim should have been made in the 

Omission to sign or fee eV kaka, se der ee Executing Courtand not in a separate suit, as it 


peating factof dismissal and initialled—Whether elated to the question of the satisfaction 


racic Haaser i of the decree, and that the mere fact that 

pinding ue Vania om pee the execution record was consigned to the record 

Coie (Ase V of 1908) g xx bly 123 room in anticipation of the decree being satisfied 
4 3 A > a lial Padi 


by payment of the cheques would not take away the 


Where an order was passed in execution that jurisdiction ofthe Executing Court to reconsider 


an application was time-barred but the order was 


A k the matter when payment ofthe cheques was refus- 
> na cae gee dar jk ai foe ah ed and the decrees remained in fact unsatisfied. 
dismissal and initialled by the Judge: Ratran CHAND v. drra Raat Lah. 127- 


— ——— Proceedings for setting aside sale -Whether 


Held, that the omission being an accidental one and proceedings in execution. 


the order of the executing Court having been 


$ Proceedings for setting aside a eale are not 
4 o b P A k : 

ik must bo ael to Yo bing va he” desees Bictedags in exeoutom Gotan Exon Bega 

holder who should have appealed against it if SINGH v. Kisnen SINGH-MAN Sınan oe 
a he wanted to get rid of its effect and as he Execution sale—Sale of property subject to mort- 
did not do so, it was not open to him to gage— Commission to auctioneer .to be paid only on 
attack the order in subsequent proceedings. . the bid and not on the mortgage amount—Réevision 
MAKHAN SINGH v, Wapawa SINGH Lah 430 against order granting commission on both— Com- 


petency of—Civil Procedure Code (Act V of 1908), | 

s 115. 

Where a valuable right in property had already 
passed to the auction-purchaser prior to the sale hy 
virtue of the mortgage and it was only the addi- 
tional right valued at Rs 180 which passed to him 
by virtue of the sale, the actual right sold being 
only the equity of redemption, the commission to be 
paid to the Court auctioneer is only on the sum of 

“Rs, 10 and not alsoon the mortgage charge. An 
order allowing commission on the total amount and 
Rs 180 canbe set aside in revision Buaa CHAND v. 
REBUNNISSA Pesh. 1126 
Simultaneous application for  execution— 
Maintainability of. Hi A 
There is nothingin law to prevent simultaneous 


Hixecutory agreement to adjust—When can be 
taken into account in the execution o f the decree. 
. Before an executory agreement toad just can become 
an executed agreement and thereby become an 
adjustment to the satisfaction of the decree-holder 
the agreement cannot amount to an adjustment 
which may be taken into accountin the execution 
of the decree. Firu N.P. L. v. B. K. BHANJA 
Rang. 95 (a) 
Foreclosure decree—Hxecution Court, if has 
jurisdiction to go behind the decree and say that 
the Court had no jurisdiction to pass it 
+z. Where a decree for foreclosure has been passed 
the executing Court is no moreentitled to go be- 
hind the decree and say that on the mortgage the 
2 ie Mogae Seana thant ery eres applications in execution of thie samo aegre and it 
right to say that the mortgage was invalid because ÍS Perfectly lawful for the al Ba a ank 
as a matter of fact it had not been properly execut- that a second piece of property aa nie S 
ed. NILMONI Dora v. RIPUMANDAN GOUNTIA before the proceedings in execution upon the first 


Pat 457 (0) 

Insolvency application of defendant obtained 
before decree against him ~ Attachment of money 
with Receiver in another Court —Prohibitory order 
from Insolvency Court—Suit for money —Maintain- 
ability of—Remedy of plaintiff, if in execution— 

Jurisdiction of Execution Court to reconsider the 

matter, 

In execution of his decree against the defendant 
the plaintiff attached a sum of money lying with the 
Receiver in another case and in pursuance of the 
* attachment cheques were delivered to the Executing 


Qourt by the Receiver and were endorsed. by - the 


` U Nyo v. U Po Hiaine 


piece of property had been brought to a conclusion. 
Rang. 98 


Executors —Money belonging to estate taken for their 
own use before paying debts and legacies—Breach 
of trust—Interlocutory application—Order to pay 
money into Court—Whether can be passed ` 
Where two executors who were also residuary 

legatees under a will were found to have taken 

money belonging to the estate for their own we 
before paying the debts and legacies: : 
Held, that they had committed breach of trust and 
that no question of title arose under the circumstances: 
Held, also that as no sufficient case was disclosed 
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in the affidavits to show that the money Was not in 
their hands, it was open to the Court, on an in- 


terlocufory application, to order them to bring 
the money into Court or furnieh security for the 
same. GOBARDHANDAS V. GOPALDAS Cal. 743 


Factories Act (XII of 1911), ss. 41 (a), 26,41 g`, 
36 (1)—Charges under—Duty of prosecution— 
Evidence inadequate—Retrial, propriety of. 

Tf the Factories Act is to ba effectively administer- 
edit is desirable, whenever it is necessary that 
prosecutions under the Act should be instituted, that 
they should be properly launched and properly 
conducted and that proper evidence should be given 
in support of the complaint lodged by the Inspector 
of Factories It is highly desirable that those who are 
responsible for the administration of the Act should 
see to it that these cases of prosecution are properly 
and satisfactorily conducted, 

Where jn a prosecution under the Factories Act 
upon the evidence as it appeared before the 
Magistrate it never was satisfactorily shown even 
that the defendant held a responsible position in the 
Company and it was never established that their 
premises were a factory within the meaning of the 


Act: 

Held, that it was necessary and desirable in the 
interests of justice that the Crown should have 
another opportunity of putting the matters complain- 
ed of before the Court in a satisfactory and proper 
manner and a retrial might be directed. A. D, M. 
CctTon v. EMPEROR Cal. 450 


Ferry rights—Plaintiffs and defendants working 
same ferry—New ferry opened by defendants—Suit 
for injuiction—Finding that old ferry had become 
impossible to work when new ferry was established 
—Pight to relief — Grant -Ferry falling into 
disuse-—-Power of Secretary of State to compel 
parties to restore it. 

The plaintiffs were the proprietors of village D on 
the north bank ofa river and the defendants of 
village B on the opposite bank. From time im- 
memorial there was a ferry between the two villages 
with landing places on each bank, which in 1897 
-was made fit to carry loaded carts by the plaintiffs 
whoestablished a market. A market was subsequently 
opened in village B. The proprietors of village B 
attempted to assert exclusive right in the ferry. In 
1926 the plaintiffs established by suit their right 
to shure in the profits of the ferry, In 1926 
defendants opened a new ferry lower 
down the stream having its landing place in another 
village in which they had a share. Plaintiffs then 
instituted a suit on the allegations that defendants 
had intentionally obstructed the landing 
to the old ferry, so that the landing place could 
no longer be reached by carts, and that they had 
taken the boats of the old ferry to make their 
new ferry. The plaintifs prayed for a declaration 
that the defendants had no right to establish a new 
efrry in such a way as to injure them, and for an 
order for the removal of the newferry. They prayed 
also that the defendants might be required to destroy 
the embankment which according to the plaintiffs 
obstructed the route to the landing place of the 
old ferry; fora permanent injunction restraining 
the defendants from closing any portion of their 
road: and fora decree for one-half of the net income 
og the ferry from January 2, 1926, until the date of 
suit: 

Held, that the plaintifs had apparently not run 

their ferry since 1926,and it could not therefore be 

said that..the defendants had taken any prt of the 
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profit which the plaintiffs would otherwise have made; 
that as the new ferry was not established with boats 
in which the plaintiffs had any share, and tbat as the 
old ferry had become impossible to work when the 
new ferry was established, the defendants could not be: 
treated as partners setting up a business in opposition 
to thatof the partnership or as partners setting upa 
business with a portion of the partnership capital,. 
and that no relief could be granted to the plaintiffs. 
Obiter —It is doubtful whether, when this ferry fell 
into disuse, it would have been open to We Secretary 
of State by suit to compel the parties to restore it 
and the plaintiffs ure not entitled to require: the 
removal of an opposition ferry which might have 
been established by any person who had proprietary 


1 


right in the bed of theriver and in the foreshore on ~ 


each side. MUHAMMAD KHALILUR HUSAIN v. JANARDAN 
Prasad SINGH Pat. 124 


Foreign Court—Ex parte decree of foreign Court— , 


Executability in British India—Submission to 
jurisdiciton—-Applying to set aside ex parte decree, 
effect of. 

The question whether thedefendant against whom 
a decree has been passed by a foreign Court had 
submitted to its jurisdiction is one of fact. 

Where the defendant did not appear at the trial 
but inthe Court of execution took time to have it 
set aside as being ex parte, in the foreign Court: 

TIeld. that there wasno submission to the jurisdic- 
tion of the foreign Court. Narappa NAICKEN v, 
GovinpARasa NAICKEN Mad.1168 
Fraud—Allegation of—Burden of proof. 

If a person charges another with fraud or mis- 
representation itis iocumbent on him to substan- 
tiate his allegations by making a statement on oath 
and by giving the other party 
cross-examining him. PUNJAB NATIONAL BANK, LTD, 
LAHORE v. Dr A, B. ARORA Lah. 1124 
ingredients of—Penal Code (Act XLV of 

1860), s. 415—Cheaiing — Offence, if made out— 

Elementsof offence. ° 

In order to constitute the offence of cheating under 
s. 415, Penal Code, there must he aclive deception, 
by which the accused must (a) fraudulently or dis- 
honestly induce the person to deliver property, etc, 
or (b) intentionally induce him to do or omit 
something which causes damages, etc., to him, or 
there must bea dishonest concealment of facts, with the 
like results. The word “defraud” is not defined in 
the Code, butconnotes generally an intention to 
deceive, coupled with the possibility of doing injury. 
CHARTERED BANK oF INDIA, AUSTRALIA & CHINA D. 
IMPERIAL BANK or INDIA Cal. 9037 

Jurisdiction of Court—Petition for in- 
solvency— Limitation Act (IX of 108), s. 5— Ap- 
pricability of. ; 

Courts should always strain their jurisdiction where 
a question of fraud is involved. Section 5 of Limitation 
Actdoes not apply to petitions for insolvency, 
Ratan CHAND v SNAIL Lah. 853 


Government of India Act, 1915 (5 & 6 Geo. V, c.. 





61), ss. 64, 129-A—Legislatire Assembly 
Electoral Rules, 17. 12 164, 24., 48—Election of 
candidate—Resignation befcre oath or affirmation 


—Claim for refund of deposit—Refusal of—Suit 

for refund—Maintainability of—Mala fides 

question of. , 

When jurisdiction has been given toaperson or 
body in a certain matter itis not open to the Ceurts 
to substitute their own jurisdiction for thatof thig 
other body, unless thereis evidence of mala fides 
or it has acted arbitrarily or capriciously. 


an opportunity of , 
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A candidate for election to the Legislative Assemb- 
ly deposited Rs. 500 on June 26, 1930, under r. 12 
(1) of the Assembly Electoral Rules framed in 
exercise of powers conferred by ss. 64 and 129-A, 
Government cfIndia Act and ha was elected on 
June 26, 1930. Three days later he sent in his 
resignation and it was accepted on July 2, 1930. 

. He didnot make either the cath or affirmation 
prescribed by r. 24. His demand for recovery of the 
amount deposited was refused and he thereupon 
filed a git to recover the same; 

Held, that his application for a refund having 
been refused by the authorities and he having been 
told that the rules did not entitle him to it, it was open 
to him to obtain a decision from the Governor-General 
under r. 45; and so long as the Governor-General 
did not refuse to give a decision, and did not act 
capriciously or arbitrarily or in bad faith the Courts 
would decline to interfere, THAKURDAS V. SECRETARY 
oF STATE Nag. 103 


Grant, Sra Ferry RIGHT3 124 
Income from Guzar village— Consideration of 

— Grant, if can be.made a charge. 

Where the grant of the guzara villages conferred 
absolute right upon the grantee and his successors, 
the only condition being that where transfer is made it 
should be made in favour of the grantor, and the 
income from the guzara villages formed part of 
the income of the estate, there is no reason for exclud- 
ing it when considering the appropriate amount of 
maintenance allowance to be awarded to a widow, 
The maintenance must be a charge upon the whole 
estate, Har PARTAR SINGH v. RAGHURAT Kuar 

Oudh 683 
Guardian—Guardian ad litem, if bound to defend 
suit when there is no valid defence. | 

The mere fact that the guardian ad litem did not 
appear at the hearing of the suit and prosecute the 
defence, would not necessarily goto show thatthe 
guardian was grossly negligent. A guardian ad 
litem is not bound to defend asuit if thereis no 
walid defence to take. MapHo Saran SINGH v. Manna 
Lau Pat, 129 
- Guardians and Wards Act (VIH of 1890), ss. 

7 (1),47, 48—Appointment of guardian with 

conditions— Appeal attacking conditions—Com- 

petency of—Revision, tf lies, 
P The question whether an appeal by a person who 
has been appointed guardian of the person and 
property ofa minor lies on the ground that the 
security demanded by the guardian is excessive or 
that the maintenance is too low or that the main- 
tenance arrears have not been allowed, isa dubious 
one but in any case revision would lie. Suera Broa 
v. ABDUL GHANI Lah, 250 


———ss. 10, 11 and 17—A pplication unders. 10— 
Jurisdiction of Judge to appoint a person othe 
than the applicant as guardian. k 
It is true that a Judge is not authorised by 

law, in the absence of an application for the ap- 

pointment of a guardian, to pass an order appoint- 
ing the guardian of a minor. But once an 
application has been filed in accordance with the 
provisions of s. 10, Guardians and Wards Act, 
the jurisdiction of the Judge under the Guardians 
and Wards Act comes into play, and it is open to the 

Judge, as a result of the enquiry initiated on the 

application for the appointment of a. guardian, to 

appoint a person other than the applicant as 
guardian of the minor, provided the person so 
appointed has intimated his willingness to act as 

a guardian, It may be that it would be more in. 
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conformity with law that-such willingness be com- 
municated to the Court. by means of an applica- 
tion in accordance with the provisions of s. 10 of 
the. Act. But the absence of such an application 
by the person appointedas guardian by the Court 
_is no bar to. the jurisdiction of the Court to appoint 
him as guardian  NAROTAM v, TAPESRA All. 708 


——~—~-§. 11, scope of, ; i 

The object of s. ll of the Act is to give an 
opportunity to all the persons having an interest 
in the minor, of being heard before an order 
appointing a guardian is passed. ‘Once an applica- 
tion is made under s. 10 and notices of the 
application are issued to the persons mentioned in 
s. 11, all the interested parties have the opportu- 
nity of putting their case before the Court; and 
then the Judge has jurisdiction to appoint such 
person as guardian of the minor who in his opinion 
in accordance with the provisions of s. 17 of the 
Act, should be appointed. NAROTAM v.: TAPESRA 

All, 708 
s. 17—Minor children of Muhammadan 
© father—Mother not of good character and marrying 

a Hindu Jat—Whether a proper guardian. 

Where the mother of the minors who were 
Muhammadans and ofthe age ` of 11, 9 and 8, was 
nor of a good character and had marrieda Hindu 

ab; 

Held, that it was in the interest of the minors to be 
brought up in the religion oftheir father to which 
presumably they belonged, the children not being 
so young that they could not be separated from the 
mother, BIBI v., BIBI Lah. 973 (a) 
——— 5, 25—Natural father consenting to mother 

having custody of child—Mother separating from 

father and living with another person—Death of 
mother—Right of natural father to custody of child, 

A child remained with its mother with the 
consent of its natural father. The mother was 
separated from the father when the child was born 
and afterwards lived with another person as his 
wife, On the mother's death the natural father 
applied for custody ofthe child. It appeared that 
the father was a man of good character : 

Held, that the natural father was entitled to the 

custody of the child in preference to the man with 
whom the mother lived and that for the purposes of 
s. 25, Guardians and Wards Act, the child must be 
deemed to have been in the custody fof the father at 
the time of its birth, Mauna Zaw v. Mauna HLA 


Din f Rang 1045 
s. 39—Age of majority for the minor. BEE 
MaAJORITY Act, 1875, s. 3 504 


— — 83. 41— Application by guardian for discharge 
—NMajority accepted—Whether order under s. 41— 
Finality of order, 

The Guardians and Wards Act contains no provi- 
sion for the District Judge making an order dec- 
laring thatthe minor has attained majority. On the 
other hand, s, 40 provides that a guardian may 
apply to the Court to be discharged and if the Court 
finds that there is sufficient reason for the applica- 
tion, it shall discharge him. It does not go on to say 
that the Court shall declare the minor, to have attained 
majority incasethat is the ground of discharge, 

As a matter of fact, under the provisions of 
s, 41, the powers of the guardian automatically 
cease on the ward ceasing to be a minor. Noorder 
by the Oourt declaring him to have attained majo- 
rity is required where the Court, accepts the fact that 
the minor has attained majority. Ib: does not make 
any .order under the Act, which would be final an 


lviii 
Guardians and Wards Act—concld, 


not liable to be contested by suit or otherwise. It is 
open to the party alleging to have been a minor to 
show thathe had not a ttained theage of majority on 
that date, in spite of the order. Nama KHATUN v. 
Basant SINGH - All 781F.B. 

ss. 47,48. SEE GUARDIANS AND Warps ACT, 


1890, s. 7 (1) 250 
Hindu Law ~Adoptlon—Authority to adopt— 
Widow—Endowment—Power of adopted son of 


> widow to create widow's power of alienation for 
* pious and chartiable purposes—Hxtent of. 

Where a deed authorised a Hindu widowto adopt 
“in accordance with the opinion or advice of’ a person 
and that person dies before the adoption, the autho- 
rity comes toend with his death and an adoption 
made by the widow is not valid. 

On an adoption being declared invalid a deed of 
endowment created by the adopted son also becomes 
invalid. - 

A Hindu widow can alienate only- a small portion 

` of her estate for pious and charitable objects. Dedica- 
tion of one-third ofthe property is not proper. It is 
also necessary thatthe gift for pious purposes must 
be on some appropriate occasion. RADHA MADHAB JIV 
THAKUR v, RAJENDRA Prasad BOSE Pat. 809 


— - Kritrima Adoption—Incidents of— 
Mithila School—Karta putra, significance of.. 
The consent of the adoptee is necessary for the 





kritrima form of adoption. All that is necessary is that ` 


the adoptee should be acquained with the merit of 
performing the obsequies to his adopter and with the 
sin of omitting them, and thisis achieved when a boy 
attains years of discretion. This form of adoption 
can take place when the adoptee is a minor: 
Consequently, the fact that the adoptee was a 
minor at the time of adoption does not prove that the 
‘adoption was inthe Dattaka form and not inthe 
kritrima form. 7 
Although consent of parents is necessary in 
Dattaka adoption, such consent does not necessarily 
imply that the adoption is in the Dattaka form. 
* The Kritrima form of adoption is made with the 
express object that the adoptee should perform the 
obsequial rights ofthe adopter and that he should 
inherit the properties of the adopter Although a 
Dattaka son also hasto perform such ceremonies of 
his adoptive father, his right to inherit is not 
dependent on the condition of his performing the 
ceremonies. 
When the word ‘karta puira’ is used by people 
residing in Mithila, it impliesthe kritrima form of 
- adoption. The law of the Mithila School is the Jaw 
of the Mitakshara, except in a few matters in respect 
of which thelaw ofthe Mithila School has departed 
from the law of the Mitakshara, The fact that the 
family is governed by the Mitakshara law does not 
raise any presumption that an adoption made in 
the family wasin the Dattaka form and not in the 
Kritrima form, LALITA PRASADU Sarnam SINGH 
Pat 491 
Allenatlon—Benefit and legal necessity—Sale 
for benefit and sale for legal necessity— Distinction, 
if exists — Vendee —Inquiry—Intention at the time 
to employ money for benefit of family—Sufficiency 


of. 

Under Hindu Law, benefit isnot the same as legal 
necessity and a Hindu father may alienate ancestral 
property both for legal necessity and for the benefit of 
the family. There is no difference between a sale for 
legal necessity and a sale for the benefit of the 
family qua the question of the use to which the 
money is put, The vendee is not responsible to see 
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“to the application of the money in cases of legal 


necessity. All he has got to dois to enquire whether 
the legal necessity exists and in case of the benefit 
of the family all that the vendee has to do is to see 
whether at the timea real intention exists to employ 
the money in such methods as are likely to be for the 
benefit of the family. 

Where there was a bona fide intention originally on 
the partof the father and every one else that an un- 
profitable piece of land should be sold and the money 
accruing employed in useful ways, owing ® certain 
delays that took place, the father who was 
a young man at the time, found himself in possession 
of a large sum of money and he then proceeded to 
squander a portion of it, at any rate, in riotous 
liviug: 

Held, thatthe vendees could not be held responsi- 
ble for this untoward result and that all they had to 
consider was whether the representation made to 
them at the time was a bona fide one: 

Held, also, that in the circumstances of this case 
they could bona fide come to this conclusion on what 
was then theevidence before them. KHEM CHAND v. 
JaswaxT Rat Lah. 46 


Alienation—Bona fide transferee for value 
—Transaction entered into to pay debts binding on 
widow—Widow's rights, if defeated by rights of 
transferee~ Charge created over property by decree 
—Rights of widow, if affected, 

The rights of a Hindu widow will be defeated by 
those of a bona fide transferee for value (and this 
includes both a purchaser and a mortgagee) even 
with notice of her claim ifthe property was trans- 
ferred in order to pay debts not incurred for im- 
moral purposes) of her husband or his father or 
grandfather or for the benefit of the undivided 
family. TAYABALI A. MANDVIWALA v LILABAI 

Sind 617 
—— by widow— Legal necessity—Proof of 

TP ilgrimage, whether a necessity among Sikh 

Jats. 

Where a female limited owner alienates property 
by sale, stricter proof of nesessity is required than 
in case of alienation by a male proprietor. 

Among Sikh Jatsa pilgrimage by a widow is not 
necessary for spiritual welfare of deceased husband 
and hence expenditure on pilgrimage is nota legal 
necessity. GAJINDAR SINGH v BALWANT Kaur 

Lah. 696 
—————_ —— by widow—Perpetual lease of sir 

and khudkasht lands—Status of lessee—C, P. 

Tenancy Act (XI of 1898), s. 69. 

A Hindu widow may io the exercise of her power 
of management grant leases of properties belonging 
to the estate; but she has no power to grant `a 

ermanent lease or a lease for a long term s0 as to 
hind the reversion, unless it is justified by legal 
necessity, or it is for the benefit of the estate, or 
made with the consent of the next reversioners and 
the financial condition of the estate is such that 
perpetual lease was unavoidable. When such 
lease is executed, thelessee becomes an occupancy 


- tenant of the khudkasht land leased and a eub-ten- 


ant of the sir land,and thereby acquires no perma- 
nent tenancy of the sir land. His tenancy of the 
sir land will subsist only during the widow's life- 
time. JMRAT Bar v. PHULA Nag. 687 


— by widow to build temple—Alienation 
of the whole estate—Whether legal neceessity — 
Whether binding on estate. 

If the mortgage debt is not for legal necessity, 
then the sale algo, which is executed for the purpose 





Vol. 149). 
Hindu Law—contd. we 
of satisfying the mortgage debt, will not 
be for legal neceasity, or binding upon the 
estate. 

It is no doubt true that the act of building a 
temple is one that would confer spiritual benefit 


upon the husband as well as upon the widow, 
but only a reasonable portion of the property 
should be alienated for that purpose, and a widow 
cannot alienate the whale of the property of her 
deceased husband for sucha purpose. Such an 
act woud clearly be to the prejudice of the 
yeversioners. Where the mortgage binds the 
whole eight-anna share left by the deceased 
husband, it cannot be justified on the ground 
that it conferred spiritual benefit upon the husband. 
Even granting that the deceased intended to build 
the temple himself or left a direction that it should 
be built, that would not justify his widow ia 
alienating the whols of his property for the 
purpose. DHELA Kurmi1v AHIMAN Nag. 992 
Allenation—Duty of lender to make inquiries 

and act honestly—Real existence of alleged necessity 

—Whether condition precedent to validity of 

alienation. 

In the case ofa loan to joint Hindu family it is 
not necessary for the vendor to see tothe application 
of the money and the real existence of an alleged 
sufficient and reasonably-credited necessity is-not a 
condition precedent tothe validity of the charge. 
Whether the money had been paid into the coffers 
of the family or not may depend on the question of 
whether there was family necessity or not; but it 
by no means concludes the question The proof of 
the actual existence of necessity is obviated in 
those cases where there is honesty of purpose and 
due inquiry. LACHMAN Lat v. MUNSHI Manton 
: Pat, 734 
Mortgage by father—Decree on 

mortgage—Decree held not binding on family— 

Mortgagor's right to get personal decree and attach 

and sell the property including sons shares—Son’'s 

liability for father's debts—Civil Procedure Code 

(Act V of 1908), 0. XXXIV, r. 6. . 

Where a Hindu, who is the manager of a joint 
family, consisting of himself snd his sons, alienates 
joint property, nor for family necessity or for pay- 
ment of a just antecedent debt, the mortgage qua 
mortgage is not binding on the sons, butit isopen 
to the mortgagee to obtaina personal decree against 
the father and, in execution of that decree, bring the 
entire family ‘estate, including the mortgaged prop- 
erty, to sale unless the sons areable to show that 
the debt in question was tainted with immorality or 
illegality. 

A mortgage decree paseed against a Hindu father 
had reserved to the mortgagee liberty to apply for 
a personal decree against the mortgagor, inthe 
event ofthe sale proceeds being found insufficient 
to pay offthe decretal amount. The mortgaged 
property was in fact brought to sale and the auction- 
purchaser had deposited the sale price, but this 
amount could not be made available for discharge 
of the decree by reason of the prohibitory order 
issued at the instance of the mortgagor's sons : 

Held, that the “mortgagee was still entitled to 
apply for a personal decreeand proceed against the 
property, if his claim is found to be within time and 
the sons are unable to prove that the debt was 
tainted with illegality ar immorality. Jowata Das v. 
WAZIR CHAND Lah, 515 
——_— Purchaser from co-parcener of his 
undivided share ina specific property—Remedy of 
Suit fer general partition—Equitable relief, 
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Under Hindu Iaw a purchaser from 


one co- 


parcener of his undivided share in a specific partof- 


the family estate cannot take possession of his 
purchase except by a partition of the whole estate 
It is only in a suit for general partition that it can be 
determined whether in a partition the property 
alienated should be allotted to the alienor's share or 
not. ‘The alienee of a specific property has an 
equitable right to have that property assigned to him 
if it can -be done without injustice’ to the other co- 
parceners. There may be further equities which 
would render this proceeding inequitable or 
impracticable, in which case the alienee may recover 
from the alienor property of an equivalent value out 
of the property allotted to the alienor for his share in 
substitution of the property alienated. In a suit for 
general partition the Uourt, in making the partition, 
should endeavour to give effect to the alienation, and 
so marshal the family property amongst the co- 
parceners as to allot that portion of the family 
estate, or so much thereof as may be just, to the 
purchaser, GANPATRAO v, KANHYALAL Nag. 349 
—Allenation— Recitals in document evidencing 
alienation— Presumption. 

The recitals in a document evidencing alienation may 
raise a presumption, and sometimes a very strong 
presumption of necessity in favour of a purchaser in 
the circumstances of a particular case, specially when 
evidence ofa transaction is not available. As a 
general rule, the recital in the deed by 
which the property is alienated by a limited owner 
canrot be relied upon solely forthe purpose of 
proving existence of necessity, though it may be 
of some evidence It may be an admission, and 
it may amount toa representation of necessity, in 
casis where a transaction, perfectly honest and 
legitimate when it took place would ultimately be 
incapable of justification, merely owing to the pas- 
sage of time, DEBENDRA NATH v, NAGENDRA NATH 

f Cal. 522 
—— Reversioner’s right to challenge— Loan 
at high rate of interest—Power of Court to reduce 








a 


interest— Manager, power to bind family— Benefit, ` 


It isnot only the co-parceners in a joint Hindu 
family who can challenge an alienation made by a 
member thereof; but if the alienor died having 
made an alienation which was not really binding 
on the family and then the surviving’ members 
died, the reversioners have a right to challenge the 
alienation f z 

Where itis proved that it was not necessary for 
a manager or a member of a joint Hindu family to 
have contracted aloan ata high rateof interest, the 
Court has the power to reduce the same and award 
interest at a reasonable rate Hard and fast 
rules cannot be laid down as to what is or what 
is not- reasonable interest. The facts of each case 
are different and it maybe that in one case the 
Oourt may hold two per cent per mensem to be 
quite reasonable while in another it may hold that 
interest should have been allowed at a higher 
rate ' 

A manager ofan estate owned by a joint Hindu 
family is competent to execute deeds on its behalf 
so long as they are forthe benefit of the joint fami- 
ly. In otber words, he can bind theestate In such 
transactions he does not enter into a transaction in. 
his individual capacity but acts on behalf of him- 
self and of other members of the joint family. 
JAIPAL SINGH V. LAOHHMAN SINGH Oudh &43 
Bona fide purchaser of property for value— 
Notice of right of maintenance and charge an 
estate—Necessity of. ` ` 





‘notice not merely of the existonce of 
«Maintenance but of the existence of a charge actual- 
ly created and binding on the estate, 
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Tn order to affect a bona fide purchaser for value 
of family property with notice, he must have 
a right of 


TAYABALI v. 
LILABAI Sind 617 


-————Dayabhaga family —Mortgage by managing 
members—Creditor, if can ask for money decree 
against all members as a primary reiief. 

An implied consent may be presumed in favour 
of the managing members of a Dayabhaga family 
from the very fact that they were entrusted with 
the family estate by the other members of the 
family. Consequently, when a debt is contracted 
by the managing member of a joint family fora 
jointfamily purpose, the joint family and not the 
managing member becomes liable for it, Whena 
mortgage is executed by two such managing members, 
itisnot open to the creditor to ask for a money 
decree against all the members of the family asa 
primary relief. SuKHADAKANTA V. JOGINEEKANTA 

< Cal. 878 

———- Joint family —Joint family between 
father and son, if possible—Self-acquisition thrown 
in common stock, whether becomes joint—Clear 

. tntention to waive separate rights—Burden of proof 
where there is no nucleus—Negative proof for 
` making out title, 

Underthe Dayabhaga School of Hindu Law pre- 
valentin Bengal, there cannot be a joint family 
consisting of the father and the sons The sons 
may acquire separate property having: no concern 
with the joint family property, if any property can 
be called joint family property during the life time 
ofthe father. Brothers living in commonsality are not 
members of joint Hindu family governed by the 
Dayabhaga, so as to enable the brothers toclaim the 
self-acquisition of another brother in more affluent 
circumstances as acquisition of a joint family 
unless these other brothers prove that they had also 
contributed to ths acquisition of the property 
claimed by them as acquisition by the joint family, 
What was originally self-acquired, may become joint 
property, if it has been voluntarily thrown into the 
joint stock with the intentlonof abandoning all 
separate claims upon it. A clear intention to waive 
separate rights must be established and 
will not be inferred from acts attributable to various 
causes, Whereno nucleus of joint property is 
admitted or proved, and there is nothing to indicate 
that there was any nucleus of the joint family, to 





which the parties belonged, the onus is upon the. 
| party asserting that 


property was not — self-ac- 
quired property ofan individual member of the 
family, HEMOHANDRA GANGULI v. MATILAL GANGULI 
| Cal.177 
Debt—Son proved to have received assets 
from father—Son's property sought to be proceeded 
against for father’s debts—Onus of proof on son 
to give details of property received, 

‘When itis sought to proceed against the property 
in the hands ofthe son for the father’s debts, on 
proof that the son has received certain assets from 
the father, the onus is on the son to give detailed 
information regarding the property received by him. 
Hazura SINGH v, KISHAN SINGH Lah. 977 


family property 





—— —————— Mortgage of joint 


for defendinga member of the family against ` 


criminal charge—Money spent to secure release of 
mdtable property from seizure for realization of 
Jine imposed on one of the members—Whether 
constitutes legal necessity, 
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A mortgage debt incurred for the purpose of 
joint Hindu family 
against a criminal charge is a debt binding on 
the whole family, 

Money spent in securing the release of movable 
property which is about tobe seized for the realiza- 
tion of fine imposed on one of the members of. joint 
family, constitutes legal necessity. MURLI MANOHAR v, 
BINDESWARI l RASAD Pat. 756 


———~—Debts- Son's pious obligation, whether exists 
when family consists of other members ago, 
There is no justification for holdirg that the 

sons of a Hindu father who js not the manager of 

the joint family are not under a pious obligation 
to discharge their father's debts or that if the joint 
family - consists of membera over and above 
the father and the son, there is no such obligation 
on the sons. Every Hindu son is under a pious 
obligation to discharge his father’s debts which 


are not illegal or immoral irrespective of the fact 


whether the father is or is not the manager of 
the joint family or whether the joint family is or 
is not composed of persons other than the father 
and thesons. MUTYALA VIRAYYA v, PARDHASARATHI 
Appa Rao Mad. 188 
————Glit—Stranger gifting property to members of 
joint family—Whether they take as tenant-in- 
common—Throwing into common stock—Burden of 
proof—Management of separate and joint property 

—Inference from—Conscious election—N ecessity of. 

Where a Hindu gifted a certain property to his 
sister's husband, his son and his grandson by a 
deceased eon, who were all living as members of a 
joint family and the gift was madein favour of each 
one of the donees and the donees and their heirs 
were asked to enjoy the property: 

Held, that the principle of joint tenancy is quite 
foreignto Hindu Law and that the ordinary rule is 
that if a property is given to two or more persons 
they take itas tenants-in-common and that the 
donor intended the donees to take the properties as 
tenants-in-common even though they were members of 
a joint family. 

Held, further that the onus of proving that these- 
properties were thrown’ into common stock and 
treated as joint family properties was on those who 
pleaded it. It must be shown that the persons who 
surrendered the property did so consciously and his 
mere management of it and the admitted joint family 
property would not raise presumption that the gifted 
property became joint family property with incident 
of survivorship. Tanneru VENKAYAMMA v TANNERU 
GANGAYYA Mad. 335 


legitlmate children of same woman—-- 

Right of daughter to succeed to her brother and 

sister. : 

Under Hindu Law, where a son and daughter are 
born toa woman by adulterous intercourse, the 
daughter succeeds to her brother. DATTATRAYA Tatya 
Knvrp v Marya BALA Jasun Bom. 821 

Impartible estate—Custom, 

In the caseof aHindu family possessed of an 
ancestral impartible Raj, every son acquires by 
birth a right to the estate and becomes a member 
of a joint Hindu family with the holder of the estate. 
But for the custom of impartibility he. would be 
entitledto allthe rightsofa member of a joint 
family which the Hindu Law gives him including the 
right to demand partition and to participate in the 
the enjoyment of the income of tha estate. The 
junior members remain members of an undivided 
family and the custom does not supersede the 


Pit 


r 
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general Jaw as far as their status is concerned though 


their rights to demand partition and to participate - 


in the incomeof the estate is taken away. Where 
any one of them is entitled by custom to maintenance 
out of the income of the estate he is to that extent 
entitled to participate in the enjoyment of the un- 


divided estate. Income Tax REFERENCE OF THE MAHARAJ 


Kumar OF VIZIANAGRAM, In re All, 306 
Jointafamily business—Manager's power to 
contract debts for business—Adjudication of firm 
as insoleent—Liability of minor co-parceners— Suit 
by widow with right of maintenance against Oficial 
Assignee — Maintainability of— Permission of 

Insolvency Court—Neceasity of. 

Where ajoint Hindu family carries on a business 
or profession, and maintains itself by means of it, 
the member who manages it for the family has an 
implied authority to contract debts for its purposes, 
and the creditor is not bound to inquire into the 
purpose of the debt in order to bind the whole family 
thereby, because that power is necessary for the 
existenceof the family. Where the joint trading 
business has been adjudicated insolvent, the debts 
being due to fall of the rate of exchange and other 
extrancous causes, the whole property of the family: 
canbesoldin order to pay off these debts and 
the shares of the minor co-parceners are also Mable, 





while the right of the widow to maintenance and . 


residence must be postponed to the payment ‘of these 
debts. A suit by a widow havinga right of mrin- 
tenance against the Official Assignee to enforce her 
right in the property in his hands, lies only with the 
permission of the Insolvency Courtand the creditors 
are necessary parties to the suit. CHAMPA v, OFFICIAL 
ReEogiver, KARACHI : Lah 693 
—— Debts by father not tainted with 
illegality—Pious obligation of son when father is 
also a manager—Family composed not of son and 
father alone—Liability of sons— Creditors of father, 
rights of —Acknowledgment by father of time-barred 
debts—Son, whether liable. 

Under Hindu Law, the sons are under a pious obli- 
gation to pay the pre-partition debts of the father, pro- 
vided the debtsare not tainted with illegality or im; 
morality and this pious obligation is enforceable only 
to the extent of the joint family property in the hands 
of the sons and the father’s creditor is not 





entitled to proceed against the persons or separate : 


properties of the sons. 

Every Hindu son isunder a religious obligation 
to discharge his father's debts of the class men- 
tioned above, irrespective of the fact whether he is or 
is not the manager of the joint family or whether 
the joint family is or is not composed of persons 
other than the father and the sons. 

The liability imposed on a son, to pay 
debts of his father isnot a gratuitous 
thrust on him by Hirdu law but is 
corollary if not a salutary counterbalane- 
ing provisc, to the principle that the son 
from the moment of his birth acquires, along with 
the father, an interest in joint family property. 

The measure of the creditor’s right to recover 
the father’s debt by attachment and sale of the 
interest of the sons in the family properties,is not 
the father’s right to sell tbat interest for the.pay- 
ment of his debt, but is the pious obligation of the 
sons, which is controlled, not by the father’s power, 
to alienate that interest, but only bythe conditions 
that’ the debt should not be tainted with immorali- 
ty and that it can be realized only from the joint 
ancestral property inthe hands of the son and not 
from his separate property. . 


the just 
obligation 
‘a necessary 
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- “The sons are undera pious obligation to pay the 


time-barred debts acknowledged by their father. 
Latta PRASAD V. GAJADHAR SHUKUL All, 181 


———_ Joint famlly—Debt contracted by father— 
Subsequent, separation but provision not made jor 
paying debt—Liability of joint property for debt— 
Sons, if personally liable. z 
A mortgage debt contracted by a Hindu father 

and binding on the family can berealised by sale-of 

the entire joint family property. The mere fact 
that later on there was a separation would not 
exempt the joint property from-the liability to pay, 
this debt of the father when no provision was made 
at tbe time of the partition 40 pay off thisdebt. 

But although the joint property can be followed, the 

creditor is not entitled to proceed against the per- 

sonal and separate properties of the sons, which have’ 
not come to them asa result of tbe partition. 

TRIBENI PRASAD v. BISHAMBHAR NATH . All 988 

D Manager's rower to revive old debt. 
The manager of a joint Hindu family cannot be said 

to act imprudently in renewing an old mortgage on 

more favourable terms instead dÈ allowing the prop- 
erties to be sold for realization of the sum due on 
the old mortgage. Mapgo Saran SINGH v. Manna Lat 

Pat. 129 

Nucleus, if necessary for formation 
of co-parcenary—Father and sons working together, 
each contributing labour — Joint lodging and mess 
—Property, if can be considered joint family 
property—Partition. 

For the formation ofa co parcsnary in Hindu Law 
anucleus is rot absolutely necessary provided that ' 
the persons constituting it stand in the relation of 
father and sonsnd by living, messing and worshipp- 
ing together, and throwing all the property acquired- 
jointly into onecommon stock, manifest their inter~,. 
tion to deal with one another and with outsiders as 
members ofa co-parcenary system under the Hindu 
Law. There is nothing either in theory or practice which 
excludes the possibility of members of the same family 
starting a family fortune holding it as members of a 
joint family and thereby clothingit with all the legal 
qualities and” incidents of a jaint family property. 

The plaintiff, the younger son of a Hindu father 
worked along with his father and brothers as dyers. 
He contributed such labour as he was able to afford. 
For the services that he rendered forsome time 
before the purchase of the first shop, he received 
nothing in the nature of wages; he was living with 
his father and his elder brother exactly asa junior 
member of a Hindu joint family must be expected 
tolive:he had food and lodging; and when the 
time came for him to be married,a bride was found. 
for him and the necessary expenditure incurred gut 
of the common purse: : 

Held, that the plaintiff, his father and brothers 
weremembers of ajoint Hindu family and the 
plaintiff was entitled toa partition of the as sets 
thereof Rcouiraa TOLARAM v. RisuomaL Rocutram < 

te oe Sind 1081: 

— Malntenance—Allowance from the date of 
cuit granted — Prior arrears, whether exigible, 
Payment from the date of suit being granted, 

arrears prior to that date are exigible, Har PARTAB 

SINGH v. Racuuras KUAR Oudh 683 


——___ —— — Interest on claim for maintenance 
- under Hindu Law—If allowed—Civil Procedure 
Code (Act V of 1508), s. 35—Limitation Ace (IX 
of 1918), Arts 128 and 132. 
A Hindu widow is not entitled to interest on her 
claim for maintenance under Hindu Law but 
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that she is entitled to it under the Civil Procedure 
Code, from the date of suit to that of payment 
at 6 per cent. per annum. BAHURIA SARASWATI KUER v. 
BAHURIA SHEORATAN KUER Pat. 738 


Maintenance of widow -- Whether a 
charge on` immovable property within Art 1589, 
Limitation Act (IX of 1909), ' 
The widow's maintenance 

general Hindu Law cannot, in any sense of the 

word, be said to be a charge upon the property 
within the meaning of Art 132, Limitation Act. 

BAHURIA SARASWATI Kurr v. BAHURIA SHEoRATAN KURR 

Pat 738 

- Widow residing in father's house— 

- Whether eligible—Facts to be considered in fixing 

- the amount. ~ 

~ A Hindu widow is not bound to reside with the 

Telative of her husband; the relatives of ber 
husband have no right to compel her to live with 

~ them and she does not forfeit her right to 
property or maintenance merely on account of ber 

„ going and residing with her family, or leaving her 

“ husband's residence from any other cause than 

` unchaste or improper purposes. There is no 
distinction between self-acquired property and 
ancestral property, She does not forfeit her right 
to maintenance by going to liye at her own home, 
nor is it necessary to examine whether she had 
sufficient reason for so doing. 

In fixing theamount of maintenance payable to a 
widow, regard must be had to the following facts ; 
(a) the income of the entire estate, (b) the position 
and status of the deceased husband, (c} the value of 
his estate, (d) the stridhan in her possession, and (e) 
herreasonable wants, provided that the amountof 
maintenance shall in no case exceed the annual profits 
of the share to which the husband would have been 
entitled on partition, if living. Har PARTAB SINGH +. 
Raauuras Kuar Oudh 683 


Mitakshara — Debts — Father contracting 
debts not for family pur poses—Decree—Opportunity 
to be given to'sons to prove debts are immoral before 
possession is given to decree-holder—Debts for 

- immoral purposes—Remedy of decree-holder—Parti- 
a tion.. ` 
Where in respect of a debt contracted by 
* joint father not for family purposes, a decree is 
passed and the decree-holder seeks to get khas pos- 
session. of the joint property an opportunity 
should be given to the sons tə show that the 
debt was tainted by - immorality. If they 
succeed in proving thatthe debt was an immoral 
one*and, therefore, not binding on them then pos- 
session ‘would not be delivered of the family proper- 
ty and the decree holder must seek out his remedy 
by partition ofthe share of the father for the 
purpose of recovering possession thereof. lf on the 
other hand the sons are unable to establish that the 
debts were incurred for immoral purposes the 
decree-holder will obtain khas possession of the 
property in dispute AsHUTOSH Basu v. GOURI SHANKAR 
Cal. 650 
———— Mithila School — Kayasthas in Maithil 
' country. . 
Per Macpherson, J.—The Kayasthas and practically 
every Hindu in the Maithil country (at least of 
Hindustani origin) follows the Maithil Law. “LALITA 
Prasap v. SARNAM SINGH Pat, 491 

Partitlon—Agreement that some properties 

showld be kept joint—Suit for partition of properties 

kept joint—Maintainability of. : 

By a partition in a joint Hindu family, a certain 





claim under the 
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property was to be jointly enjoyed by the members 
and the whole partition depended upon the common 
use by all the parties of this property by a compro- 
mise decree : 

Held, that some of them alone should not be 
allowed to appropriate to themselves a separate 
portion of this property and that the plaintiffs by 
their agreement at that time and the contract which 
was then entered into with the defendants were 
estopped from suing for partition of the properties 
which were so kept. The agreement does not offend 
against the rule of perpetuity in respect offthe actual 

arties to it joint. .JYOTISHOHANDRA NARAIN Ray ». 

ADHIKA CHANDRA NARAYAN Ray Cal. 150 

Religious endowment—Kabir panthi 
math—Truslee of math—Powers of transfer— 

Superior and subordinate maths— Mode of appoint- 

ment of successors in Kabir panthi math— 

Installation of chela—Absence of worthy chela— 

Procedure — Absolute lape to superior math—Whether 

possible 

The fol'owers of Kabir in Biharare usually drawn 
from inferior castes of Hindus. The Kabir panthi 
foundations are not temples but maths, the object of 
which generally is the promotion of religious know- 
ledge and the imparting of spiritual instruction to 
the disciples and followers of the math. There may 
be idolsconnected with maths but the worship of 
them is a secondary matter. 

When the math and its properties are in the 
possession of a person as trustee he is not entitled to 
transfer the right of management vested in him to 
another during his life-time orif he proposes to 
change from one sect to another,to carry with him 
the property of an institution belonging to his 
former sect Asatrustee he is not entitled to vest 


the power of management after his death in another 


person, with or without assistance of panches. 


According to practice a mahant of Dostia-Araria’ 


must be installed by the mahant of its superior 
math Inthecaseof subordinate maths the mahant 
of their superior math appoints’ and installs them 
according to the custom. As the acharya he gives 
the chadar of office to the succeeding mahant. 


, When a chela of a mahant of a subordinate math in: 


the Dhanauti 
guru he must be installed 
the superior math and when there is no chela 
(or perhaps, no worthy chela) the mahant of the 
superior math appoints from the members of his 
own math (or possibly the maths subordinate to him), 
a successor to the late mehant, and installs him. 

Where there is no chela of the late mahant, the 
mahant of the superior math is entitled to appoint 
a chela from his own or a subordinate math and to 
be in possession of the math andits property for a 
reasonable time until he has so appointed and 
installed the new mahani in the 
is no absolute lapse to the superior math, RAMLAKHAN 
v. RAMLAGAN GosaIn A Pat. 156 

Sikhs, if governed by Hindu Law—Pre- 
sumption, 

Sikhs are presumed to be governed by Hindu 
Law. BHAGWAN Sınan & Co, v. BAKHSHI RAM 

Lah 556 
Succession — Right of the Crown, when 
accrues— Dayabhaga School—Stridhan— Succession 

—Sister's son, if heir to stridhan property. 

Under Hindu Law, the Crown's right to come in 
the line of succession accrues as soon asit is shown 
that there is noone in existence who comesin the 
line of heirs under the particular school of Hindu 
Law by which therights of the parties are governed, 


orgainzation succeeds his deceased 
by the mahant of 


The 


vacancy. There 


i 
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Consequently, in the absence of heirs a mere blood 
relation is not entitled to succeed '. in preference to 
the Crown : 
According to the Dayabhaga School of. Hindu Law, 
a sister’s son is not heir to the stridhan property of 
a woman and heis not entitled to.contest an ap- 
plication for letters of administration in respect of a 


will executed by the woman in respect of the 
stridhan property. Satish CHANDRA SIRCAR v. 
Harinas MITRA Cal. 1034 


Widow -— Costs against widow— Sale in 
executia of right, title and interest of widow— 
What passes wnder—Tests— Analogy between trustée 
oud widow — Difference between Indian and English 
aw. k 
The formula used in a sale proclamation 
“right, title and interest of the plaintif” is 
ambiguous, and may indicate either ‘widow's in- 
terest’ or “entire estate’ When, therefore, this 
ambiguity arises, it is’ necessary to ascertain 
which of these two meanings was intended and 
in order to determine what property passed, 
the Court should apply the tests, what was 
liable to be sold and what in fact was sold ? 
The first test (except in its final stages) is a question 
of law The second test is a: question of fact. The 
principle is tbat, in order. to determine the exact 
interest which passes at a sale in execution of a 
decree against .a Hindu widow the test to be 
applied is ‘whether the suit in which the sale 
was directed was brought against the widow upon 
a cause of action personal to herself or one which 
affected the whole inheritance of the property in suit. 
Where the property sold is’ referred to as the 
share of so and so "as widow", it can 
only have one meaning and that meaning is “limited 
interest”. h 

The difficulty for anyone unacquainted with the 
Hindu syst-m is enhanced by the fact that the 
common English word “widow” is used as a technical 


term for the purpose of designating a legal person or. 


describing a legal status In England, the law hes 
invented two owners or two kinds of ownership and 
two persons, trustee and beneficiary 
there is only one.person. It is not merely that the 
surviving wife may happen to fill (as she often does 
in England) two capacities, that of trustee and 
beneficiary, butshe is a "Hindu widow,” a status 
which combines and comprises some of the elements: 
of trusteeship and some of the elements of beneficial 
ownership She is neither trustee nor beneficiary. 
She is legal owner, but in accordance with circum- 
stances and the natureof her actions the limitations 
on her legal ownership are made to vary. She is not 


< @representative inthe English sense. In a second- 


ary sense she represents the reversion so that finality 
may be obtained in actions brought during the 
widows life A decree obtained by a stranger 
against a Hindu widow is by no means comparable 
to a decree obtained against a trustee. The analogy 
of suits and decrees against trustees together with 
the paraphernalia of indemnity and subrogation is 
not appropriate to proceedings against a Hindu 
widow. NAGENDRABALA Dasse v. PANCHANAN MOURIE 


Cal. 1053 


—— — Duty of paying husband's debts. 

Even ifthe ancestral property devolves upon a 
Hindu widow she would not only be justified but it 
would be her duty to apply it if necessary in pay- 
ment of the debts rot contracted for immoral pur- 
poses of her deceased, husband or of his father or 
grandfather. TAYABALI v. LILABAI Sind 617 
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———-Widow—Hand-note for maying arrears of 
rent and for’ maintenance —Reversioners, if liable 
for debt. . 3 

-Where a Hindu widow executes a hand-note, she 
incurs a personal obligation only. The reversioners 
are not liable to discharge this although the debt 
may be incurred by her for paying arrears of rent 
and her maintenance. BARAMDEO SINGH v. LAL BAHADUR 

Sag Pat 152 


— ——_ in absolute ownership—Will not 
contested by reversioners—Proof that she had only 
widow's estate—Onus on those who allege it, 
Wherea widow has held the land in absolute 

ownership and her will bequeathing the property 

to her nephew has not been contested by the reversion- 
ers, the onus of proving that she had only a widow's - 
interest in the property is on those who allege ib.” 

KRITYANANDA SINGH v, RADHA BENODE GUPTA : 

Cal. 1086 

—— Income available from her husband's . 

in sufficient—Whether can raise loan for, 


estate 


performing ceremonies ordinarily performed by . 


Hindu widows. 
_ Where the income available for the widow's main- 
tenance from her husband's estate is not sufficient for 


her reasonable needs, she can borrow in order to main- 


tain herself and perform the ceremonies which may. 


properly be performed by a Hindu widow, e g, 
pindadan and sajiadan of her husband. Narayan 


Sanay v. HIKAYAT MIAN Pat. 746 
— Maintenance—Family property, if 
liable in the absence of charge—Claim for mainte- 
“nanc2—Whether provable in insalvency-—Provincial 
Insolvency Act (V of 1920), ss. 34, 28 (2): Š 
Unless there isa chargeon the family property for 
the maintenance of the widow, the joint family pro- 
perty is in no way liable for her maintenance. In 
fact without a charge, the widow's right is one of an 
indefinite character which is enforceable only like 
any other liability. 
-A claim for maintenance or residence 18 capable of 
valuation as much as an annuity which is admittedly 





provable in insolvency. OHAMPA V OrrictaL REOEIVER, . 


KARAOHI - h Lah. 693 
maintenance — Improvement in : 
widow's finances—Power to reduce rate fired. ~ 


Under the Hindu Law there is no basis for the 





rate of maintenance from the family but has sub-, 


sequently improved her financial condition, either.by 
her own efforts or by the generosity of others, she 
is liable to have that allowance reduced. 


AMMAL V. VENKATRAMA SASTRIAL Mad. 265 


-—— Suit by widow—Preliminary - decree _, 
touching corpus of the estate—Death of plaintiff” 
—Reversioners, tf can be substituted as plaintiffs— . 
Co-widow defendant—Whether can be transposed to 
category of plaintiffs—Consent, necessity of, 

The ultimate reversioners are recognised by Courts 
of law, as having aright to demand that the 


‘estate be kept free from waste end free from danger, 


during its enjoyment by a widow or other owner 
for life, a reversionary heir thus appealing to the. 
Court truly for the conservation, and just admi- 


nistration of the property, so that the corpus of the 
estate may pass unimpaired to those entitled to 
reversion. 

-Where the preliminary decree passed in favour 
of a widow touches the corpus of the estate, an 
order substituting the reversionary heirs ine the 
place of the widow is in accordance with the law: 


but a co-widow of the plaintiff widow cannot be 


t. 


` 


principle that where a widow has received a certain . 


SUNDARI ` 
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transposed'.from the position of defendant to the 
category of the plaintiffs without her consent, KAILASH 
OHANDRA Das v, Kancuanr Dassya Cal. 616 

Widow—Transaction by limited owner— 

Onus of proof of justifying necessity. 

The onus lieson him who wants to take benafits, 
under a transaction bya limited owner, to prove 
justifying necessity. Where the question is: Did 
the purchaser act honestly and had he made due 
inquiry as to the existence of necessity, it is 
incumbent upon the alienee to prove the same, 
Even when an alienation maybe partially justifiable 
or a portion of the consideration may be valid, the 
whole alienation has to be set aside. Drsenpra NATH 
v, NAGENDRA Natu Cal. 522 


Income Tax Act (XI of 1922), ss. 2 (14), 33, 55> 
59, 67—Application for registration of firm -by 
agent of partner—Registration — Validity of— 
Registration in prescribed form—Whether condition 
‘precedent to proceed under s. 55, 

It is essential that an application for registration 
should be signed by at least one of the partners of 
the firm, An application madein that behalf by an 
agent ofthe partners would not comply with the 
statutory rules prescribing themanner in which re- 
gistration isto beeffected and the registration by 
the Income-tax Officer o. such an application would 
be ultra vires and void. Where the registration of a 
firm is ultra vires and null and void,the condi- 
tion precedent to the right ‘of the Income-tax 
Officer to proceed under s 55, Income Tax Act can- 
not be said to have been fulfilled, NAORIAPPA 
OHETTYAR v, SEORETARY OF STATE Rang. 845 


S. 4 (3) (vili)—Source of income, if original 
source through which estate received income— 
Income, if can be considered agricultural income, 
If the allowance ‘is not received by the assessee as 

a member of an undivided Hindu family, his source 
is not the original source through which the estate of 
which he isa member received .the money. His im- 
mediate sourceis the bounty or gift by the estate, 
in which case it cannot be considered to be the 
agricultural income -and cannot be exempt from 
income-tax under s. 4 (3) (viii). INGOME Tax REFERENCE 
of MAHARAJ KUMAR oF. VIZIANAGRAM, In re ` 

: All, 306 

s. 10—Capital expenditure, tests to détermine. 

The principle that capital receipt spells capital 
expenditure or vice versa is simple but it is not 
necessarily sound, 
capital or revenue account depends or may depend 
upon the character of the business of the recipient. 
Whethera payment is or is not in the nature of 
capital expenditure depends or may depend upon 
the character of the business of the payer ani 
upon other factors related the rate, The case of 
payer and payee must be considered upon ‘an in- 
dependent statement of the relevant facts proved 
in his presence, there being no overriding principle 
of law that the 
to tax once at least on every payment. 

Olause ix of subs. 2 of s. 10 of the Act 
does not say and does not mean that. the expenditure 
must be made with a view to produce profits in the 
year ofaccount. ANGLO-PERSIAN OIL Company INDIA 
Lro., In the matter of Cal. 919 





———s8, 10 (2) (Ix), 18, 34—Payment by assessee ` 


to agent in lump sum as compensation for loss of 
agency—Whether capital expenditure—Whether can 
be Msallowed as an improper expenditure—S. 34, 
applicabilty of, to put right improper assessment. 

The assessees were carrying on the business “of” 


INDIAN GASES ` 


Whether a sum is rezeived on- 


Income-tax Authorities are entitled , 
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selling fuel oil and other products through selling ~ 
agents paid by commission on sales. Until 1928, the 
selling agents were Messrs, S.W. & Co. but in 1928, - 
the assessees determined this agency and a new 
company became the selling agents of the assessees, 
Pursuant to certain verbal negotiations the assessees 
in 1928, paid to Messrs. S. W. & Co. the sum of 
Rs. 3,25,000 as compensation for the loss of their office 
as agents to the assessees : 

Heid, (i) that this sum could not be disallowed as 
being an improper deduction from the income of the 
assessees; : e 

(îi) section 34, Income-tax Act could be applied 
to put right an assessment by which a deduction 
has been improperly allowed. Such a case is a case 
of income escaping assessment not the whole income 
of the assessee but apart of it escaping assesswent 
and there is nothing in s. 31 which limits it to 
cases of non-disclosure by the assessee,or discovery 
of new matter by the Jncome-tax Authorities or 
inadvertence as distinguished from erroneous 
deliberations on the part of these authorities. In 
most cases of under-assessment of profits, it could 
be said that ihe whole profits were assessed at 
a certain figure; but where that figure is shown 
to be less than the true amount of assessable 
profit, the balance has escaped assessment’ within 
the meaning of these wordsins 34. In the matter 
of ANGLO-PERSIAN OIL Oo, INDIA, Lrp, Cal. 919 


— ss. 14 (1), 4 (3) (vil)}—Conditions or 

applicability of s. 14 (1). 

In order that s. 14 (1), Income Tax Act, can apply, 
the assessee should establish that he is a member 
ofa Hindu undivided family, andfurther that the 
sum in question has been received by him as such, 
The relation of cause and effect must exist between 
the position of theassessee as a member of a Hindu 
undivided family and the receipt by, him of the sum 
which isa question for the purpose of assessment 
lf a pereon who is a member of a Hindu undivided 
family receives an allowance not because he is such 
amember but wholly apart from that position 
s. 14 (1) does not apply. Itisonlyif the assessee 
has received the sum in question by virtue of his 
position asa member of the undivided family to- 
which heclaims to belong that the application of 
s. 14 (1) is attracted. Inthe matter of Incomp Tax 
REFERENCE OF VIJAYA ANANDA GAJAPATIRAJ BAHADUR cf 
VIZIANAGRAM All, 306 


— SS. 23 (4), 33-—-Notice under s. 22 (2) read 
with s. 341—Denial of any knowledge of profits, but 
asking for further time to obtain information—- 
Time extended—Intimaiion that information was 
-available--Case treated as one of ‘no return’— 
Assessment under s. 23— Asesesment, whether proper. 
A firm carried on business in the Patiala terri- 

tory. Five of the members and partners of this firm, 


resided at Kaithal in the Karnal District, .On: 
information received, the Income-tax Officer. dis- 
covered that the partnership had made very hand-' 


some profils. Acting on this information a notice: 
was issued to ore of the pariners under s.34 read 
with s. 22 (2), Income Tax Act.--With this notice’ 
was cent aform prescribed by law to be filled in by 
an assessee Instead cf making the return the partner 
made A note on the said form leaving thé various 
columns blank stating that he ,was the sleeping 
partner ofthe firm and had no control over ita 
business and knew nothing of its income or profits ; 
further that he was notin possession of any account 
books or moneys belonging to the said 
firm and that no income had accrued to that 


a 


ot 


-were available. 


“and super-tax, 
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firm through him and that he had received no 
income on behalf of the firm. The Income-tax 
Officer extended the time for the filling up ofthe 
return at hisinstance. Finally he intimated that 
neither the accounts nor the information sought for 
The Income-tax Officer thereupon 
“no return `“ and pro- 
8. 23 and the 


treated the case as one of 
ceeded to make an assessment under 
partner appealed under s. 20 ; 

Held, that in these circumstances the case was 
properly tæated as one of‘ no return ” and that no 
appeal was, therefore, competent having regard to the 
provisions of s. 80. Bir BHAN v. COMMISSIONER oF 
Income Tax Leh. 1056 


S. 28—Mazimum penalty that can be imposed 
under `s. 28 (1)—Ezxtent of-—‘Income’ in the terms 
‘real amount of income’ and ‘correct income’ ın 3. 28 
—Interpretation—Quantum of penalty—Question 
of fact and not of law. 

The. maximum penalty that can be imposed 
under s. 28 (1), Income Tax Act, is a sum repre- 
senting the difference between the tax on the 
income declared by the assessee and the tax on 
the income ascertained under the Income Tax 
Act in respect of which the assessment has been 
made. 

The same meaning must be attributed to the 
term “income” for the purpose of construing the 
words “real amount” of income and “correct income” 
ins. 28. In proceedings under s 28, the income-tax 
authorities ought to act fairly and reasonably in 
the circumstances of each case. 

The quantum of the penalty within the statutory 
limit that ought to be imposed is a matter of fact 
and not of law, and is to be determined by the 
income-tax authorities, and not by the Court. K. M, 
O. Cuetryar Firm v, COMMISSIONER or INcomE Tax, 
BURMA Rang. 38 


a; 29, 33, 34, 35—Demand of super-tax, 
when to be made—Notice — Proviso to s. 30(1)— 
Scope of. 

‘The form of notice of demand unders, 29, Income- 
tax Act, 1922, provided by the Income-tax Rules 
shows a simultaneous demand both of income-tax 
In order to be valid a demand for 





. super-tax should be made within a reasonable time 


\, 


of the assessment for income-tax. Delay of a period of 
two years and odd is unreasonable. 

-The order of the Commissioner cancelling the 
order of the Income-tax Officer directing the regis- 
tration of the firm more than a year after theorder 
was made is invalid. The words “subject to the 
provisions of this Act” indicate that the Oommis- 
sioner’s powers under s. 33 of the Act are subject to 
the time limit of one year mentioned in ss, 34 and 33. 

Proviso to cl. 1 of s. 30 doesnot take away the 
right of appeal in a case where the assessee does not 
challenge the assessment levied on him under s. 23 (4) 
but only challenges his liability to be taxed in a 
differenj capacity than that possessed by him and 


. more so “when such a: capacity has been duly re- 


cognised by the Income-tax Officer. Even if the 
proviso be open to a double construction. The 


proviso should be so interpreted as toexcludean | 


“ appeal only in respect of an assessment levied under 


pah 


8. 23, cl. (4). f ES 
It is only under the amended s. 23 that the Income- 
tax Officer may doubly penalise the defaulting party 
both by summarily assessing his income and by 
cancelling registration. Even under the amended 
section where the Income tax Officer wants to impose a 
double penalty, he is required to follow a certain 
149 --G. 1. ~V 
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procedure of giving notice so thatthe recalcitrant 
party may make the return and thus avoid a double 
penalty. . i . 

Per Rupchand; A. J. C.—It is clear from the 
scheme of the act that it is the Income-tax .Oficer 
who is required to isaue:a demand notice, and if the 
period within which that officer is empowered to 
issue such a notice has expired, the Oommissioner 
cannot come to-his help by a resort to the provisions 
ofs, 33 and empower the Income-tax Ojificer to 
issue a demand notice after the expiry ofsuch time 
and thus got over the period of limitation preseri- 
bed by the Act for issue of a demand notice, 
But it cannot be held that the Commissioner may 
not reviewan order forother purposes, for instance, 
an order of this nature cancellmg registration for 
future assessment where the firm has been ‘wrongly 
recognised as a registered firm. Firm KHEMCHAND 
RAMBAS » COMMISSIONER oF Income Tax Sind 1204 


———— ss. 31, 66 (2)—Order passed by Assistant 
Commissioner on hearing appeal—Requirements of 
s. 66 (2), if satisfied, i 
Where the Assistant Commissioner has heard the 

assessee’s appeal and passed an appellate order 


` under s. 31, Income Tax Act, dismissing the appeal 


irrespective of the fact whether the Assistant Oom- 
missioner had jurisdiction or not, the requirements 
of s. 66 (2) must be deemed tobe satisfied. Firm 
KHEMCHAND RAMDAS V, COMMISSIONER OF Income Tax 
Sind1204 

s. 66 (3)—Decree for amount ` smaller than: 
what was claimed in asuit on loan advanced— 

Amount disallowed, when becomes bad debt—Whether 

a question of law. 

The question, whether when on a loan advanced a 
suit is brought anda decree is obtained for an 
amount smaller than the amount claimed under the 
loan, the part ofthe loan disallowed by the decree 
becomes a ‘bad debt’ atonce at the date ofthe - 
decree, or the ‘bad debt’ is to be ascertained as a - 
whole at the time when the decree - is eventually 
realized andthe lender's position qua the loan 
finally determined, is one of law. BULAKI Mat & Sons 
v. INcome-Tax Commissioner, P. & N-W. F. P., 
LAEORE 3 me Lah. 976 (a) 
————s. 66 (3) (5)—Direction to Commissioner to 

state case—Bench of High Court, tf can consider 

validity of order—Question of law arising from 

Appellate order—Decision by High Court— Propriety 

oj. E 
4 is not open to a Bench of the High Court to con- 
sider whether an order under s. 66 (3), Income-tax Act, 
directing the Commissioner to state a caseis valid 

Under s 66 (5) the High Court upon the hearing 





“of any such case shall decide the question of law 


raised thereby, the Court is not bound by the 
applicant's points of law or the Commissioner's. But 
the questions of.law must arise out of the appellate 
order. Firm KHEMOHAND RAMDAS v. COMMISSIONER OF 
INGOME-TANK Sind 1204 


s.-67—Suit for declaration that registration 
of partnership is void—Rejection of application to 
Commissioner to cancel registration—Suit is 


maintainable. h h 
A guitin which the relief claimed 





is merelya 


declaration that the registration of the instrument 
of partnership was ultra vires and void, isasuit to 
modify an assessment made under the Act, and is 
not barred by s. 67 ofthe Act. å 

make a dec- 


Tt is competeat for a Uiyıl Court to a de 
laration that the registration of the partnership in- 
strument was null and void, and this course 


lxvi 
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may be taken by the Court, notwithstanding any 
concurrent remedy in that behalf under the Income 
Tax Aot, that may be open tothe plaintiff, Con- 
sequently, although the application of tha assessee 
to the Commissioner for cancellation of registration 
has been rejected, tbe Court is entitled to make a 
declaration. NACHIAFPA CHETTYAR ~v. SECRETARY OF 
STATE Rang. 845 
Injunctlon—Drastic injunction without notice, if 
can be issued. 

A drastic injunction should not be granted 
without notice unless there is any risk of irreparable 
injury or _ grave inconvenience. BALABH Das v 
MUHAMMAD ISHAG Lah. 642 
Insolvency Law — Administration — Protection of 

creditors 

The law of insolvency should be administered 
broadly with special consideration not for the 
particular protection of the insolvent where an act of 
insolvency has been clearly committed but for the 
general protection of the creditors and the trading 


public. Firm SoontrkaM RAMNIRANJANDAS 1). Firm 9 
A. R. M. CHETTYAR Rang. 723 
Instalment decree Seg LIMITATION Act, 190%, 

Sor. J, Ants. 181, 182 598 


Insurance—Fire Insurance- Clause making company 
not liable after 12 months from date. of loss — Right 
to sue, when arises—Period of investigation by Com- 
pany, if can be excluded — Limitation Act (IX of 
1908), Sch I, Art. t6—Contract Act QX of 1872), 
ss, 23, 28—Clause, if offends against public policy. 
A fireinsurance policy contained a clause as fol- 

lows: “In no case whatever shall the company be 

liable for any loss or damage after the expiration of 

12 months from the happening of the loss or 

damage unless the claim is the subject of pending 

action or arbitration” Oertain stock in trade was 
insured with the defendant Company under the 
above policy. The building in which the goods 
were stored caught fire, andthe suit against the 

Company for damages was filed an year and eight 

months after the fire. During the interval, the Com- 

pany being informed of the fire, investigated the 
cause of the fire and a formal letter of demand was 
sent to the Company : 

Held, that the word ‘action’ referred to legal 
proceedings and did not include investigation by 
the Company's assessor, which was concluded over 
12 months before the institution of the suit; 
that the clause referred to above, while not prohibit- 
ing the insured from not swng within 12 
months, extinguished the liability of Company and 
that the clause did not offend against Sch. 1, Art. 
86, Limitation Act i ne 

Held, also, that the clause in question was not 
contrary to public policy and did not defeat the 
provisions of any law within the meaning of ss. 23 
and 28, Contract Act, A. N Guosz v RELIANCE 
INSUBANOE COMPANY Rang. 15 


Interest—Deeree carrying no interest —Execution 
suspended for certain teme—Interest granted during 
that time—Decree-holder if can continue to grt 
interest—His remedy—Decree — Hzecution. 

In execution of a decree which carried no interest, 
a suspension was granted for a certain time during 
which interest was to be paid ; 

Held,that if such payment was not made, the 
orginal remedy of execution was to be put in foree 
and the decree-holder was not entitled to continue 
to receive interest after such period. Ram DyAL v. 
DARBARI RAM : _ Lah. 934 
>-—— Future interest at 12 per cent. in absence of 
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special reason, if cacessive—Civil Procedure Code 

(Act V of 1805), s. 34. 

Future interest at }2 percent per annum from the 
date of its decree till realization, is excessive. In 
the absence of special reasons, Courts usually 
allow future interest at 6 per cent. per annum, 
MUNIOIPAL COMMITTER, Simba v. BELI RAM & Co. 

Lah. 1068 
Interpretation of law—Law clear—Scope should 
not be widened or abridged 

‘The lawis not alvrays a logical Code and where 
the law is clear, itis not permissible to attempt to 
widen or to abridge its scope, simply to bring it 
into line with what, according to one’s conception, 
the law should have been. Latta PRASAD v. GAJADHAR 
SHUKUL All. 18 


Interpretation of Statutes— Clause open to double 
construction. 

It is a well settled rule of construction that the 
Court will not hold that a penalty has been incurred 
unless the language of the clause whichis said to 
impose itisso clear that the cage must necessarily 
be withia it. Another equally well settled rule of 
construction is that where a proviso to a section is 
open to a double ccnstruction, one which inflicts a 
pevalty and the other which does not, the latter 
construction should prevail Firm KHEMCHAND RAMDAS 
V. COMMIBSICNER OF ]NcomE-Tax Sind 1204 


——— Criminal Procedure Code (Act V of 1898), 
if exhaustive—Ends of justice. 

So far asthe Criminal Procedure Code deals with 
any point specifically, the Code of Criminal Proce- 
dure must be deemed to be exhaustive, and the law 
must be ascertained by reference to its provisions 
but where a case arises which demands interference 
and it isnot within those for which the Code spe- 
cifically provides, it would not be reasonable to say 
that the Court had not the power to make sneh order 





as the ends of justice require. NAGEN KUNDU v. 
EMPEROR Cal. 345 
- Definition. 


Where a term has been defined by statute, the 
question isnot whether a particular category has 
been recognized before. but whether it comes within 
the scope of that definition, The definition must 
be deemed to be exhaustive; indeed, the very ob-: 
ject of definingaterm isto admit that no exhaus- 
tiva list can be laid down. The Easements Act is 
both a consolidating and amending Act. The defin - 
tion in s. 4is perfectly wide and would cover any 
right todo a thing on another's land. It, therefore, 
does not follow tbat nothing which was notre- 
cognized tobe an easement under the Common Law 
can be an easement under the Act. What rights 
can be acquired would depend upon local conditions 
and requirements. Sugo Ras CHAMAR v. MUDEBR KHAN 
All. 797 
followed— 





Intention of the legislature to be 

Literal construction, 

The more literal construction (of a statute) 
ought not to prevail, if it is opposed to the intentions 
of the legislature, as apparent from the statute, and 
if the words are sufficiently flexible to admit of 
some other construction by which the intention can 
he better effectuated. (CORPORATION OF OaLcUuTTa V. 
ARUNOHANDRA SINGHA Cal, 24 (b) 
Main object and intentionof statute clear— 
Intractabilility of language. 

Where the language of a Statute, in its ordinary 





meaning and grammatical construction, leads to 
some inconvenience or absurdity, hardship 
or injustice, presumably not intended, a 


` sibly have intended what its 


e 
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construction may be put upon it which modifies the 
meaning ofthe words, and even the structure of the 
sentence. This may be done by departing from the 
rules of grammar, by giving an unusual meaning to 
particular words, by altering their collection, by 
rejecting them altogether, or by interpolating other 
words, under the influence, no doubt, of an irresisti- 
ble conviction thatthe legislature zould not pos- 
werds signify, and 
-that the modifications thus made are merecorrections 
of careless language and really give the true 
meaning Where the main objectaad intention ofa 
Statute are clear, it must not” be reduced to a 
nullity by the draftsman’s unskilfclness or ignor- 
ance ofthe law, except inacase of necessity, or 
the absolute intractability of the language used. 
Mewa KUNWARI v. BouREY All. SO 


Plain meaning — Question of convenience 


= relevancy of. 


3 

When the wording of a statute is plain it should 
be given effect to irrespective of any considerations 
as to possible inconvenience, or as to the intention of 
the legislature as gathered from debates in the Legis- 
lative Council. Firm Soonrram RAMNIRANJANDAS V. 
Friem S.A. R. M, OHETTYAR í Reng. 723 


—— Possibility of two constructions —Headline, 
use of. 

In construing an Act of the legislature, the wording 
of which is open to two possible constructions, the 
` Court must look at what appears to have been the 

real object of the Act inorder to determine which 

of the two rival constructions should be adopted. 
Where there isa doubtas to the interpretation of 

a section that interpretation which will give effect 

tothe object stated in the headline, should be 

adopted. BAsTIAO v. EMPEROR Bom. 1129 


—— Repeal of statute—-Effect cf. 

The effect of a repeal of a statute, in the absence 
of saving clauses is, that is has to be considered as if 
the statute so repealed bad never existed. Itceases 
tobe operative unless there is any clause in the new 


=~ statutes preserving the old statute, the underlying 


principle being, that there cannot ba two inconsistent 
codes in the same matter and if tke previous statute 
has to be preserved that must be done expressly. 

DIGAMBAR PauL GHOSE v. TAFAZUDIIN JJABDAR 
Cal. 27 

Strict conformity to words. 

it isseldom safeto treat language as being 
loosely used in either statutes or statutory rules; and 
when the rules speak in one place of dependents 
and elsewhereof heirs, the better view seems to 
be thatin each instance the appropriate word is 
used with its proper meaning. NuazmuL Haque v. 
- MOoULUDUNNISSA Pat. 1011 


Joint tort-feasors—Raiyat cnd under-tenant— 
Wrongful deprivation ingood faith in ussertion of 
imperfect title - No combination—Joint and several 
liability, if arises . 

The mere fact that there was zhe relationship of 
landlord and tenant or lessor and lessee between 
the parties, nor the fact thatthey in any sense 
encouraged the sub-tenants is sufficient to support a 
finding that they were joint tort-feasors. ‘ 

Where there is no combination in depzivatian of 
the plaintiffs by the defendants. which deprivation 
though wrongful has been caused in good faith in the 
assertionof an imperfect title, the strict rule of 
joint and several liability cannot be enforced. 
RAM PRAGASH Das v, BANKEY BEHARI LAL Par 117 


GENERAL INDEX. 


ofjustice. MUHAMMAD HABIBUDDIN v. 


lxvii 
Jurisdiction — Notification changing | territorial 
jurisdiction of Courts—Effect on pending cases— 


Appeal—Omission to raise objection as to want of 

territorial jurisdiction—Waver. 

Where a notification is made by the Government 
effecting a change in the territorial jurisdiction of 
Courts unless pending cases are expressly transferred 
by the notification or unless there is a specific 
possession in any enactment to that effect, the Oourt 
in which suit or appeal was pending at the time of 
the notification does not cease to have jurisdiction 
to decide the matter despite the change in its 
territorial jurisdiction. MAKHANLAL  LOLARAM V. 
PANCRAM Lau SHEOPRASAD Nag. 718 (h) 
Jurisdiction of Gourt—Collection of Revenue in 

particular District does not show conclusively that 

land is situated in that District. 
-In view of the provisions of s. 18, Civil Procedure 
Code, an Appellate Court will not interfere with the 
proceedings on the ground of the first Court not 
having territorial jurisdiction unless there was at 
the time vo reasonable ground for uacertainty as to 
jurisdiction and there has been a consequent failure 
MUHAMMAD 
WarzuL Hag Pat. 758 
Lahore High Court Rules, Chap. 3-B, r. 2, 

Ch. 6-B, r. 10—Power of Bench of three Judges 

of High Court to inquire into alleged misconduct. 

Rule», Ch. 6-B, Lahore High Court Rules merely con- 
fers an additional power on the High Oourt to remove 
or suspend a Legal Practitioner without the necessity 
ofan enquiry in open Court such as is contemplated 
byr 2,0b.3-B Rule 10 does notin any way conflict 
with or affect the applicability of the rules which have 
been framed by the High Court under s. 108, Govern- 
ment of India Act. A Bench of three Judges con- 
stituted by the Chief Justice under r, z, Oh. 3-B is 
competent to enquire into and pass final orders about 
the conduct of a legal practitioner. BARRISTER-AT-LAW 
& ADVOCATE, In the matter of Lah. 76465. B. 
Land Acquisition Act (1 of 189%, ss 3 (b), 11, 

18, 20, 26, 31, 34—Reference --Wrong payment 

by Collector—Power of Court to order repayment— 

Scope of reference under s, 18—Collector whether 

necessary party—Notice, when necessary — ‘Person 

interested, meaning of—dAwardio Court, whether 
executable against Collector. 

Sections 31 to 3: ofthe Land Acquisition Act, make 
no provision whatsoever for payment out by the 
Qoliector under the orders of the District Oourt of 
sums not deposited by him in Oourt which sums he 
has already paid out under the provisions of s. 31, 

Where a Qollector has paid money to one of the 
claimants it cannot be laid down that he should 
never be. held liable to pay out the money again. 
There may be cases in which he has shown such 
negligence that he could rightly be held liable for the 
loss by a claimant of money which the Courts subse- 
quently hold should have been paid tohim. But to 
decide whether a Collector should be so liable would 
involve a Court in an inquiry into the procedure 
adopted by him and a finding that at least there had 
been some negligence or serious error on his part 
and there is nothing whatsoever in the Land Acqui- 
sation Act to suggest that such an inquiry should 
be held on a reference under the provisions of 3, 18 
of the Act. alee 
- In a reference under the Land Acquisition Act, the 
Collecter is to bea party to the proceeding only if 
the objection is in regard to the area of the land or 
to the amount of the compensation and notice to 
him is necessary only in such cases. 

‘Person interested’ in s. 20 does not include the 
Collector. K.N.K. R. M. K. Onertyar Fire v, 
SECRETARY OF STATE Rang. 865 (b | 
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— S. 24— Compensation — Market value of 
property— Post notification transactions, value of 
— Award of Acquiring Oficer—Value of—Duty of 


Court—Evidence—Appeal— Practice 

Where property is compulsorily acquired under the 
Land Acquisition Act, in estimating the market value 
of the property, post notification transactions are not 
necessarily to be ignored altogether. All transactions 
must be relevant which can fairly be said to afford 
a fair criterion of the value of the property as at the 
date of the notificatioa, If any considerable interval 
has elapsed the Court will naturally attach little or 
no value to subsequent sales, just as transactions 


long prior to the notification will usually be dis- ` 


~ carded. 


The Acquiring Officer's Award is not an award but 
an Offer. ltis based on inquiry and inspection and 
the officer responsible fcr it is usually a man of 
experience and local knowledge. He may take 
evidence, but he is not bound to do so and his 
proceedings are administrative rather than judicial, 
But if thisaward is not accepted and the matter is 
taken into Court, the proceedings are thenceforward 
Judicial in character, The party claiming enhanced 
compensation is more or less in the position of a 
plaintiff and must produce evidence to show that the 
award is inadequate. If he has no evidence the 
award must stand, and if he succeeds in showing 
prima facie that the award is inadequate, then 
Government must support the award by producing 
evidence, 

The Court is bound to treat the matter judicially 
as far as possible and it should only guess when 
science or common senee will not point to a definite 
conclusion. The Judge ought to be libesal in the 
sense that he should not be too meti ulous or 
pedantic in dealing with the evidence The value 
oz property should not be unduly depreciated in order 
that Government may acquire as cheaply as possible, 
and seeing that an exact calculation to annas and pies 
is usually impossible, the, Court is justified in taking 
a'broad view as favourable to the owner as the 
evidence permits. But, as in the case of any other 
Judicial , proceedings, the findings must be based 
upon the evidence and legitimate deduction from it, 
and if there is an appeal, both the evidence ana 
legitimate deductions are subject to reconsideration by 
the Appeal Court 1n appeal, it need not neces3ariy 
be shown that the judgment is perverse. It is enough 
to show that it is inconsistent with the evidence or 
based upon unsound deduction Assistant DEVELOP- 
MENT OFFICER, BOMBAY v, TAYABALLI Bom. 271 


88. 26, 11—Award of Court under s. 26 and 
award of Collector under s. 11—Distinction between. 
An award of the Court under s. £6 is not the same 

as an award by the Collector under s, 11. An award 

by the Collector under s 11 must include the ap- 
portionment of the said compensation among all the 
persons known or believed to be interested in the 
land of whom, or of whose claims, hé has informa- 
tion whether or not they have respectively appeared 
before him, That forms no part of the award as 
defined in s 26 and such an award of the Court is 
not-executable against the Collector. Cnerryar Firm 
v, SECRETARY OF STATE fang. 865 (b) 


._Landiord and tenant—Abandonment— Non- 
. transferable occupancy holding—Mortgage of— Land- 
lord treating itas abandoned by tenant's widow and 
settling it with stranger—Mortgagee getting mort- 
@age decree and obtaining possession of holding in 

- execution —Widow in permissive possession of 
‘ homestead— Abandonment, whether complete— 
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Transfer of Property Act (IV of 1882), s. 43— 
` Imperfect title of stranger, whether becomes perfect 
—Stranger's suit for possession, whether barred by 
Tes judicata—Civil Procedure Code (Act F of 1908), 

s. 11. 

A tenant of a non-tranaferable occupancy holding 
mortgaged the holding with S. After the tenant's 
death the Jandlord treated the holding as abandoned 
by his widow and settled it with D from whom a 
kabuliyat was taken Subsequently rent decrees 
were obtained and the landlord withdrew the decretal 
amount from Court. After settlement @vith D, Ss 
obtained decrees on the basis of his mortgage and in 
execution thereof got khas possession of the entire 
holding. The widow was aliowed to possess the home- 
stead by S. Prior to S's gatting the possession of 
the land, ina previous suit by S against D and the 
widow, it was held that the widow did not abandon 
the holding and the landlord could not settle the 
holding with D. In a suit by. D against S, for 
recovery of possession : 

Held, that (4) regard being bad to the position that 
S's possession after execution of the mortgage 
decree was permissive, the defendant having allowed 
her to. possess the hcmestead, it must be held asa 
matter of law that there was an abandonment of the 
holding, : 

-(ii) the case was governed by the principles under- 
lyivgs -3, Transfer of Property Act, and the imperfect 
title created by the kabuliyat was perfected 1m conse- 


quence of abandonment of the holding by the tenant: | 


(iit) the cause af action, and the fact of 
abandonment upon which tbe plaintifs suit 
was instituted, having come into existence after 
the decision of the previous suit, the bar of res 
judicata did not operate. Des Natu Moran v, SASHI 
Bausan Moran Cal. 1099 


Adverse possession—No rent for 50 years— 
Fendee building house and temple—Whether 
adverse possession. h 
R. purchased a grove described as an exclusive 

proprietary possession of the vendor. No rent was 

paid to the zemindar for the lasti0 or €0 yeare, R, 

too did not pay any rent When the new Tenancy 





Act came into force, the zezaindar broughta suit for- 


rent. R, bad already built a house and a temple on 
the property: i i 
Held, that tbe, cnly possible inference from the 


-facts, was that adverse possession had been acquir- 


ed by R. h i 

A person in a village, who is neither an 
agriculturist tenant nora village handicraftsman 
but who isin possession of a house, which he and 
his predecessors-in-title have held for considerably 
more than 12 years without paying rent or acknow- 
ledging in any way the title of the landlord to the 


site upon which it is built, acquires an absolute 
ownership of the house site. SUBHADDRA KUAR v. 
Ram SEWAK All. 807 


Estoppel of tenant against denial of  title— 

Evidence Act (I of 1572), s, 116. 

If the decree is wholly in favour of the defendant, 
no issue decided against him can operate as res 
judicata so as to bind him in a subsequent suit, 
as he cannot appeal from a finding on any such 
issue. Oonversely, if the plaintiff's suit is decreed 
in its entirety, no issue decided against him can be 
res judicata as he cannot appeal froma finding on 
any such issue, the decree being wholly in his 
favcur. OBINNAN NEDUNGADI V, ITTIRORJOHA NEDUNGODI 


Mad. 113 


rl 


—— Government land entrusted to Municipal — 


-- 


‘facta prove that 


” therefore, be entitled to sue 
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Committee for administration—Right of Committee 

to sue for ejectment of tenant 

Where certain land really belonged tothe Gov- 
ernment but its administration was entrusted to the 
Municipal Committee which was entitled to utilize its 
income for its purposes, from the mere fact that 
in pursuance of rules framed by the Government 


. relating to the conduct of the Municipal Committee 


with regard to the property which vests in them for the 
purpose of administration, s «nction of the Government 
for leasing the land for more than five years is 
necessary afd this sanction was obtained from time 
to time by the Municipal Committee when the 
renewal of the lease was for more than five years, it 
cannot be said that the contractof the tenancy was 
between the Government and the tenant, but the 
the relationship of landlord and 
tenant exists between the Municipal Committee and 
the tenant, and the Municipal Committee would, 
for ejectment of the 
tenant. Trs KAUR v. MUNIOIPAL COMMITTEE, AMRITSAR 
í Lah 123 
Land after re-appearance being jungle and 
waste—Mode of possession-—Abandonment, what 
determines. 

Where lands being jungle, sandy and waste land 
not capable of actual possession by either party there 
can be no actual possession by the rayat and dis- 
possession by the landlord after the re-appearance 
of the land. ; 

Mere non-payment of rent when the lands had 
become submerged by the action of the river does not 
of itself determine the tenancy, hence the non-payment 
of rent under such circumstances cannot be treated 
as evidence of abandonment. The question of 
abandonment is a question of intention on the part 
of the tenant. JURAWAN SINGH v. Ram Sareks SINGH 

Pat. 561 

Land proved to be graveyard—Landlord, if 

- can interfere with use as graveyard—Use of land 

as graveyard from time immemorial--Presumption 
of dedication as waqf—Mukammadan Law—Wadaf. 

Once a plot of land has been proved to be a grave- 
yard, the zamindar has no tights left atall for the 
Teason that the graveyard becomes] a waqf 
for the purpose of burying the dead. The zamin- 
dar cannot interfere with the use of the land asa 
graveyard so long as it is used for this purpose. 
When a community buries its dead, the land which 
is used for this purpose becomes sacred and should 
not be used for any other purpose whatever. 

When there is a finding that the land has been 
used asa graveyard from time immemorial, a dedi- 
cation of the land as waqf for this purposeis pre- 
sumed and it is unnecessary to prove such dedication. 
JHAO LALU. AHMUDULLAH All. 966 


Landlord treating tenant as trespasser— 
Notice to eject given merely because of entry in 
settlement records—Suit for ejectment before expiry 
of period of notice—Maintainability of—Decree in 
favour of landlord, if to be passed. 

Where the plaintiff treats the defendant as a 
trespasser and gives notice to quit merely: because 
of an entry inthe Settlement Record-of-Rights to the 











effect that the defendant had certain rights as tenant, ' 


if itis found that the defendant is not entitled te 
remain on the land asa tenant, then the Court will 
be perfectly justified in making a decree in plaint- 
iff's favour, even if thesuit for ejectment is- filed 
before the expiry ofthe period of notice. BITABUDDIN 
Biswas v. BEHARI LAL MONDAL Cal. 678 


‘= Lease for fixed term—Tenant holdung. over — 
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Tenant, if trespasser —Clause in lease deed pro- 
viding for damages on continuance— Whether enables 
relationship of landlord and tenant to continue. 
Where the lease is for a fixed term and the tenant 
holds over-the tenant is a_ trespasser. The mere 
-fact that there is a clause ir the lease deed provid- 
ing for damages by way of enhanced rent for use 
and occupation does not mean that the relationship 
of landlord and tenant continues in such a case 
Kırar SINGH v. KALU SINGH Lah. 948 


Lessor, obligations of —Title—Lessor’s duty 
“to give good title to lessee. 

The obligation of a lessor is the same as that of 
a vendor so far as regards the duty to givea good 
title is concerned, though the obligation to give 
disclosure or to furnish proof thereof maybe differ- 


ent. . 
- Where the défendant advertised for settlement of 
74 bighas ofasli reformed land alleging that it ap- 
pertained to his zemindart and belonged to him, that 
the plaintiff obtained settlement by paying Rs. 1,600 
as selami and that when theland was subsequently 
measured, it was found to be only 47. bighas in area 
and that outof the 47 bighas ofland 2°97 acres only 
was aglireformed land of the defendant's ‘zemindart 
and the rest was dearah land of which the defend- 
ant had not obtained even any dearah settle- 
ment ; Š p ; 
Held, that the plaintiffs were 
tionate refund, HIRALAL Ray v. 


entitled to propor- 
SATYA Priya GHOSAL 
Gal, 1027 
Notice by entire body of landlords—Tenancy, 

af terminates. : 

A tenancy is effectively determined after notice to 
tenants is given on behalf of the entire. body’ of 
landlords interested in the tenancy. JARMAN GOMEZ v. 
Ram KUMAR KAIBARTA - Cal, 559 
Presumption as regards lost- grant-—Long 

possession without payment of rent—Presumption, 
if can be raised. ` 
Gases occur where the presumption can be 

legitimately raised that a rent free claim was . 
- based upon ‘a grant which is now lost, -though care 

must always betakento see in these cases that 

long possession is clearly established to have been 
enjoyed under a definite claim of rightin such 

a manner that in the circumstances it was 
. likely to have attracted the notice of the person 

whose rights are adversely affected by such a 

claim. It dependsupoo the circumstances of each 

case whether presumption of lost grant should 
or should not be raised. Kamusuwar SINGH BAHADUR 

v. Rast MISSER Pat. 979 


~ Rent suit—Suit for three-fourths of 
Maintainability of. < A 
Where the plaintiffs sued for three-fourths share 








rent— 


of the rent, they being entitled in law to that 
amount and the defence was that the entire rent 
had been paid to another co-sharer and this -was 


negatived ; 
Held, that in the circumstances it must be held. 
to have beenso negatived with reference to the 
plaintiffs’, share of the rent only, that the payment 
of ‘one-fourth rent only to another co-sharer was a 
valid payment,and that the suit for three-fourths 
was maintainable. INDERPAL SINGH V.’ GAYA PRASAD 
Ram - Oudh 520 (a 
-— ‘suspension of rent’, principle of —Conditions 

of applicability. f 

The principle of suspension of rent will apply 
“only when it ia proved that the lands wherefrom the 
tenant: is dispossessed formed at one time or other 
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part of the original tenancy, and that the act of 
dispossession was wrongful or tortuous. It is not 
any and every act of dispossession by a landlord 
which ought to be penalized by the enforcement of 
this principle. DHARANI Monan Roy v. RAJANI KANTA 
TARAFDAR Cal 1117 
——~— Suspension of rent~Rule to be allowed 
only in exceptional cases. 

Courts should be very careful in applying the 
rule of suspension of rent which can only be allow- 
.ed in exceptional cases and unless the tenants make 
out a strong case of suspension of rentsuch sus- 
pension ought not to be allowed. Homreawar SINGH 
V. JAGESHWaR SINGH Pat 573 


Transfer of landlord's right before suit for 
rent—Decree, whether rent decree. 

Where the landlord had parted with his interest 
inthe property prior to an action for arrears for 
rent, the decree obtained by him cannot result ina 
rent decree and the holding will not pass in execution 
of the decree, KAMESHWAR SINGH BAHADUR v., RAM- 
DHARI SINGH Pat. 1047 
-——— Usujructuary mortgage by tenant—Tenant 

ceasing to possess lands—No arrangement to pay 

rent--Abandonment, if made out—Abandonment 
more thana year prior to suit—Right of landlord 
to eject—Bengai Landlord and Tenant Procedure 

Act (VIII of 1869) s. 52—Applicability of. 

The question whether a usufructuary mortgage 
- by a tenant amounts to an abandonment by him is 
to be determined on the facts of the particular case 
before the Court: 

Held, on the facts, that the landlord was entitled 
to asserta right for recovery of Possession of land 
abandoned by the tenants more than a year before 
the institution of the suit. 

Where the tenants have ` mortgaged the lands 
appertaining to the holdings usufructuarily and 
have ceased completely to possess the lands including 
the homestead plot and they have made no arrange- 
ment for payment of rent payable in respect of the 
tenancies, there is a complete abandonment by the 
tenants and the landlord's claim for possession can 
be decreed. Under such circumstances, s. 5?, 
Bengal Landlord and Tenant Procedure Act does 
not apply, AYATULLA v. NABIN OHANDRA Das 

Cal, 843 

Lease —Construction—Part premium paid—Balance 

to be paid on a certain date—Failure entailing loss 

of lease or recovery of balance—Lessor, whether 

liable to return the money paid on non-payment of 
balance. 

Consideration paid fore lease is exhausted by 
the grant of the lease, anda tenant's forfeiture of 
the lease could not in the absence of a provision to 
that effect, operate so as to convert the original con- 
sideration into a debt which must be paid before 
the forfeiture could be enforced, 

Where the lease was given to the defendant, a 
part of the premium was paid and it was agreed 
that if the balance was not paid within the period 
fixed, the plaintiff would be entitled to recover the 
balance or to get possession over the property 
leased by cancellation of the lease then on the 
non-payment of the balance the plaintiff would 
not be liable to refund a part of this premium which 
had been paid to him, Hazarr Kanwar v. ABDUL 
MAJID Kuan All. 621 


Legal practitioner—Advocate - (Original Side)— 
ights of, if same as those of a Barrister —Non-= 
itigious work—Special authority of Counsel, if 
extends to matters pending before private tribunal 
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The rights of an Advocate (Original Side) are the 
same as those cfa Barrister Counsel in conducting 
litigation has many powers, duties, privileges and 
obligations extending beyond the mere duty of 
acting as an Advocate. Amongst other things he 
has power to refer the matter in dispute to arbitra- 
tion, or to comprcmise it Those powers and 
obligations are derived from his retainer as Counsel 
and not from any contractual appointment as an 
agent. On the other hand, in non-litigious work 
Counsel has no such special authority. His 
authority in that class of work is merelf that of an 
agent, and depends on the particular terms of his 
employment. 

The special authority of Counsel in 


relation to 
litigation is confined to litigation in 


the ordinary 


course, and does not extend to matters pending 
before private tribunals. FULOHAND DHANRAJ v, 
CLARKE & SMITH Bom. 1235 


vat 


-:—— Allegation making him liable to criminal 
prosecution—Procedure to be followed. 

Where the allegation against a legal practitioner 
amounts to a charge of criminal prosecution, the 
correct procedure to be followed is that proceedings 
under the Legal Practitioners Act should not be taken, 
but that, if it was thought necessary to take action, it 
should be by way of criminal prosecution. EMPEROR v, 
P. A. PLEADER Cal. 874 (a) 
—-Attorney in India—Retaiming lien and 7 

common law lien—Balance of account between 

attorney and client—Whether attorney has a 

general lien over client's deeds and papers—Con- 

tract Act (IX of 1872), s. 171— Whether takes away 
retaining lien 

The rights of an attorney in India are the same as 
the rights of a solicitor in England, except in so far 
as the latter have been diminished or increased by 
statute. A solicitor ie entitled to three kinds of lien 
to protect his right to recover his costs from his 
client, namely (1) a passive or retaining lien: (2) 
a common Jaw lien or property recovered or preserv- 
ed by his efforts ; (2) a statutory lien enforceable by 
a charging order With regard to statutory, lien 
it is a creation of the Solicitors Act, 1860, (23 & 24 7 
Vic. c, 127). Indian statute law contains no similar 
provision. Common law Jien is admittedly a particular 
lien and not a general lien and it is therefore not 
available for the general balance of account between 
the attorney and hisclient, but extends only to the 
costsof recovering oz: preserving the property in 
suit. 

. Section 171, Contrast Act, has not the effect of 
depriving attorneysof the passive or retaining lien 
which they possessed prior to the passing of the 
Contract Act. Attorneys are entitled toa passive or 
retaining lien. A 

A Solicitor bas no greater rights over money which x 
is the fruit of his exertions when he obtains possession 
of it, than he has when it isstill in the stage of: 
being on deposit in Court. Damopar Das v MORGAN 
& Co. Cal. 331 


neces- 





Misconduct and moral turpitude, not 
sarily the same. ; ; 
Misconductis not necessarily the same thing as 

moral turpitude and when disciplinary action is taken, 


the motive of the informer is immaterial. BARRISTER- 
At-Law & ADVOCATE, In the matter of 

Lah. 764S B, 
- Misconduct—Disciplinary action, when can 





be taken—Principles to be applied—Conduct, if 
should be connected with professional, activity— 
‘Speech inciting breaking of law and defying of order ~ 
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to disperse — Whether bring speaker within 

disciplinary jurisdiction of High Court—Conviction 

for sedivion—-Legality of conviction should not be 
challenged in disciplinary proceedings 

The principles to be applied in deciding whether 
the conduct of a legal practitioner amounts to mis- 
conduct are (1) that the mere holding of certain views 
and even expression of such views in language how- 
ever emphatic or strong is no ground for taking 
disciplinary action against a legal practitioner; (2) 
that mere conviction for an offence is not sufficient 
but the Court must look into the nature of the 
act on which the conviction is based to decide whether 
the legal practitioner is an unfit person to remain in 
the profession; (3) that a legal practitioner is a part of 
the machinery provided for the maintenance of order 
and the enforcement of the law of the land; it is, 
therefore inconsistent with his duties asa legal 
practitioner to incite others either to boycott the 
Oourt cr to break the law which it is the duty of the 
Courts to administer. Those who live by the law 
cannot preach the breaking of the law; (4) that 
organised breach of the peace or incitement to acts 
tendingto subvert order is a reasonable cause to 
suspend or remove a legal practitioner and (5) that 
acts involving moral turpitude or which imply 
general infamy make a legal practitioner unfit to 
remain on therolls of the Court. The conduct of the 
legal practitioner which subjects him to the dis- 
ciplinary jurisdiction of the Court need not neces- 
sarily be connected with his professional activities. 
He is equally amenable to the jurisdiction of the 
Court if the acts of which objection is taken have 
been done outside his professional duties. Any legal 
practitioner who offends against the above mentioned 
rules must be held guilty of misconduct. 

Where a legal practitionerhas been convicted for 
sedition, he cannot, in an inquiry under the dis- 
ciplinary jurisdiction of the High Court, contend 
that his conviction was not justitied on ‘the facts 
found. The High Court must assume for the pur- 
poses of the inquiry that the speeches made by him 
contained the expressions mentioned in the judgment 
in the case against him. 

A speech calling upon the audience to break those 
laws which the A/l-India Congress Committee orders 
to be broken, is a clear incitement to break laws 
which another body might decide should be broken 
and is inconsistent with the duty ofa legal practitioner 
to assist in the administration of tne laws. Sucha 
speech as well as a speech exhorting the audience to 
resist an order for dispersal will attract the disciplinary 
jurisdiction of the High Court In the matter of 
BARRISTER-AT-| Aw & ADVOOATE Lah 7648 B. 
__-.-— Misconduct—Moral turpitude—Test to consider 

whether an Advocate is to be struck off the rotl of 

A Councils Act (XXXVIII of 1926), 

8. ). 

The test that the Court has to apply in consider- 
ing whether an Advocate should be struck off the 
roll of Advocates iswhether the proved misconduct 
ef the Advocate is such that he must be regarded as 
unworthy to remain a member of the honourable 
profession to which he has been admitted, and 
‘unfitto be entrusted with the responsible duties 
that an Advocate is called upon to perform. 

The public are entitled to receive disinterested, 
sincere and honest treatment and advice from the 
Advocatesto whom they repair for counsel and 
succour in their time of need; and the Court has 
always insisted that members of the legal profes- 
sion “should stand free from all suspicion,” In the 
matter of AN AnvooaTs Rang. 856 S.B. 
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Leglslative Assembly Electoral Rules, rr. 12 (6), 
24, 48. SEE GOVERNMENT OF INDIA Aor, 11915, 
(5 &6 Gro. V C 61), 88. 61, 129-4 103 

Lessor and lessee —Rent payable by lessee, whether 
accrues from day to day—Apportionment of rent. 
Rent payable by a lessee accrues due from day 

to day, though actual payment is to be made on the’ 

expiry of a year. Tt is inequitable and not warranted 
by law that the persoa who isonthe scene when rent 
falla due is entitled to appropriate for the entire 
period for which itis paid, even though the right to 
receive rent for part of that period was not vested in 
him. AMINA KHATOON V. MOHAMMAD Hasan All. 323 
Letters Patent Bom), cls 11, 12 Sze Bomsay 


Hiem Court (ORIGINAL Sipe) Rues, 1930, RR. 
387, 386 892 S.B. 
Letters Patent Lah, cl 8—High Court's 


discretion to take action—Whether can be fettered 


by the Local Government 
The Local Government have no locus standi in any 
way to fetter the discretien of the High Court to take 
or not to take any action under cl £, Letters Patent, 
or under the Legal Practioners Act, against any legal 
practitioner ; the matter is one which is entirely with- 
in the discretion of the High Court and consequently 
as the Local Government is not competent to claim 
that action should be taken against any particular 
legal practitioner, it follows from this that it has 
no right or power either to abandon any proceedings 
or to condone the conduct of the legal practitioners 
so far asit comes within the purview of the dis- 
ciplinary jurisdiction of the High Court so as to bind 
it in any way. BARBISTER-AT-LAW & ADVOCATE In 
the matter of Lah 7645. B. 
cl. 26. Ses Oivi Proospure Cops, 1908, 
as amended by Act, XVIII of 1928, s. 98 (3) 5 
5 


Letters Patent (Patna), cl-9 — Order removing case 
from Sub-Judge's Court to High Court—Reasons 
“for removal not recorded—Whether ajfecis juris- 
diction of High Court. 

The mere non recording of reasons in an order 
removing a case from the Subordinate Judge's Court 
to the High Court as required by cl, 9, Letters Patent 
(Patna), does not inany way affect the jurisdiction of 
the High Court nor does it make its decision illegal. 
Tt is only an irregularity which does not affect the 
jurisdiction. RADHA MapHaB Jig THAKUR v. 
RAJENDRA Prasan Bose Pat. 809 


Letters Patent (Rang), cl. 10—‘Suit for land,’ 
meaning of—Suit for money and for declaration 
that a property is mortgaged to plaintiff and fora 
decree in respect of it—Whether a suit for land. 
The expression ‘suit for land or other immovable 

property’, in cl. 10, Letters Patent (Rang.) means suits 

in which having regard to the issues raised in the 
pleading, the decres or order will affect directly the 

proprietary or possessory title to land or other im- 

A suit to enforce a mortgage isa 

suitin which the plaintiff asks the Court to sell the 

property in the event of the mortgage debt not being 

aid within the time allowed for redemption. The 
fact that the plaintiff asks for a decree for the 
amount due and for an order for sale only 
event of the mortgage money not being paid within 





the period ` allowed by the Court does not 
change the character of the -suit. The plaintiff 
is suing for the enforcement of his mortgage 


and the decree which he obtains does directly affect 
the land. | 

Where the plaintif prayed for a decree for a certain 
sum of money against defendants Nos l to 5 and also 
for a declaration that a certain property was mortgag- 


ed to him and asked for a mortgage decree in*respeet 


“Irsii 
Letters Patent (Rang.)—concld, 


thereof, and defendant No, 9 challenged the right of 
defendants Nos. 1 to 5 to mortgage the property and 
claimed that the Property belonged to him: 

Held, that the suit directly involved the title to the 
land and was a suit ‘for land’ within the meaning of 
cl. 19, Letters Patent M. E. Puarvar v. Lim Crone 
Kuan Rang. 940 


rejected, returned or allowed tobe amended. Sprer Rat 
V. SHEOBENI MISSER 





order 
deducted to determine question of limitation dep 
appeal. 
Section’ 33, - Givi] Procedure Code, 

states that the decree shall follow 

ment; it in no way precludes the Court 


sequently r. 11, 


The judgment in a cage was pronounced on October 
a Plaintiff applied fora 
copy of the judgment and aes and the order made 
“ 

. . o 
1n view ofr. 1l at page 27 of the 


1 question of limitation, 
LAcHMINARAIN v. Joapsn CHANDRA Pat. 142 


„imita 5 a Court -i 
a suit if it has been filed after tis 
2 therefor by Sch. I 
if limitation has not been 


RADHA 





MOHAN v. AMI CHAND All 
—S, = Sze EVIDENCE Aot, 1872, 5.57 (9) ‘S83 
——~s. 
Ser Conreact AOT, 1872, ss, 196, 197 
Seg Fraup |, ` , TE 


. . 85 
S 5—Appellant acting in good faith on advice 
of Counsel— Counsel's advice given negligently 
though honestly— Appellant, af entitled to benefit of 
A 5- Under-valuation—Misapprehension. 
n gppellant is not entitled to the benefit of 
8: Sof the Limitation Act when he has acted in good 
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faith on the advice of Counsel which advice has been 
given negligently even though honestly, 

According to an application for partition, the 
property sought to be partitioned embraced an entire 
village made up of six mohalas, and the correct 
valuation of the property sought to be partitioned 
was Rs. 25000. The Valuation put upon it was 
Rs. 3,000 and the piainti# contended that he acted on 
the advice of his Counsel and that the Counsel was 
in good faith of opinion that the appeal should be 
valued only according to the value of the plaintifi’s 
share: r 

Held, that although it could not beheld that the 
Counsel did not act henestly in giving the advice, 
it was clear that he did not exercise due care and 
attention and acted with gross negligence in the 
matter, and that if he had only taken the trouble to 
examine carefully the application for partition 
or to read the opening lines of the order which 
formed the subject of appeal, he could have easily 
geen that the application purported to seek partition 
of the whole village as it was necessary for him to 
do in order to getcompengation, and that under the 
circumstances the plaintiff failed to make out suffi- 
cient cause within the meaning of .s. 5, Limitation 
Act. RAJENDRA BAHADUR SINGH v, RAJESEWAR BALI 

Oudh 239 


S. 5—Extension of time under—Insolvent 
firm having different branches—Creditors dealing 
with foreign branch—If can claim from branch in 
British India. 

Where the insolvent firm -is only one firm with 
different branches, there is no provision in the Act 
that creditors who had Gealings with the foreign 
branch must realise their debts as far as possible 
from the foreign property before being entitled to 
share rateably with creditors in British India, 
Maneat Rat v. Mogan LAL Lah. 935 (a) 


S. 5—Whether applies to suit—When can it 
be invoked. 

Section 5, Limitation Act, does not appear -to 
apply to suits, and its provisions can only be invoked 
when the period of limitation has actually expired. 
Moprt MILLS, NAGPUR v, HIRALAL RAMGOPAL 

Nag. 956 
ss. 5,14 and 15—Time spent in prosecuting 

a case in wrong Court ingood faith—Part of it 
in good faith—Period to be excluded : from com- 
putation — Duty of the Court—Time left from the 
original cause of action after an order directing 
the suit to be presented ta proper Court— Benefit of 
ss. 14 and 15, if allowed. 

Section 14, Limitation Act is mandatory and ifthe 
Court has to exclude the time spent in prosecuting 
a case in good faith, the Court must determine 
wkether the prosecution was in fact in good faith or 
no and it appears to be a necessary corollary that if 
the prosecution time of the suit is divided into stages, 
it must, in Order toarrive at the period which is to 
be excluded, also determine how much must be 
included whether by reason- of prosecution in bad 
faith or owing to any other reason. ' 

After the order of February 27, 1930, to the 
efect that the Court had no jurisdiction, the plaintiff 
still had five months and two days from the date of his 
‘original cause of action within which he could 
either file a fresh suit or get his case transferred 
to the right Court. But hə filed the suit in the 
proper Court on August 10, 1931. ` 


Held, that under es. i4and 15 of the Limitation 


Acthe was entitled to present his plaint on-any 
date- upto February 2ə 1942, and how. he.spent 
Į kat oe 


a 


5 
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his time upto that date was no concern of the Courts. 
He was entitled to remain idle- and do nothing until 
that date and he was equally entitled inlaw to 
prosecute his suitina wrong Court in bad faith 
until that date. Mopen MILLS, NAGPUR v. HIRALAL 
RAMGOPAL Nag 956 


———— 8, 7—Altenation—-When time begins to run. 
A suit by areversioner to challenge an alienation 
by widow is a representative one and even if there 
is atthe date ofthe alienation a reversioner who is 
competent, to challenge it, but fails to doso within 
the perio@ of limitation, the result is. binding on 
the whole body of reversioners. GAJINDAR SINGH v. 
Batwant Kaur Lah. 696 
S. 7—Co-mortgagees—One of the co-mortgagee 
decree-holdersa minor—Time, if begins to run 
against adult decreeholders. 

A co-mortgagee cannot give a valid discharge in 
respect of mortgage debt so as to bind his co- 
mortgagee. Where one of the mortgages decree- 
holders isa minor, limitation does not begin to run 
against the major decree-holders until the disability 
of the minor decree-holder ceases. SATISH CHANDRA 
SEN v. JEwan Lat DAGA Cal 1062 


———S8. 10—Express trustee—Property vested for 
specific purposz—Purchase ‘of property for Parsi 
Anjuman—Mortgage of property— Adverse possession 
—Applicability of s. 1c—Refund of purchase money 

‘—Transfer of Property Act (IV of 1882), s. 41— 

Applicability of. 

The plaintiffs, who are three persons, sued as 
representatives of the Parsi Anjuman of Chikhli, 
The suit was torecover two houses which had been 
mortgaged by defendant No: 1 to defendant -No 4. 
Their case was that originally the father of 
defendant No.1 and two other persons, who were 
the vahivatdars or managers of the cld Agyari 
or fire-temple of Ohikhli and were represen- 


tatives of the Parsi- Anjuman, purchased the two- 


houses, which were on either side of the Agyari, for 
the Anjuman, but subsequently, defendant No. 1's 
father treated this property as his ownand mort- 
gaged it to various persons and ultimately to' de- 
fendant No, 4 who was in possession. Defendants 
Nos. 1, 2 and 3 were brothers. The only contending 
defendants were defendants Nos. | and 4: 

Held, that in the mofussil Parsis were governed by 
rules of justice, equity and good conscience, 
the vendees, and his two associates, were acting on 
behalf of the Anjuman, the purchase was for the 
Anjuman, and was made for the express 
purpose of guarding against the danger of these 
two houses, which adjoined the fire-temple on either 
Side from falling into non-Parsi hands and thereby 
causing some annoyance or obstruction to the religious 

. ceremonies to be performed there, and that there could 

not bea clearer instance of an express trust, the 
property having become vested in these three ven- 
dees for a specific purpos>, namely, the maintenance 
of the fire-temple without interruption and avoidance 
of the possibility of alienation ‘of the houses on 
either side and as there was an express trust or a trust 
fora specific purpose’s. 10 of the Limitation act 
applied and a snit would not be barred by limita- 
tion. a. 

Held, farther, that defendant No. 4 would not be 
entitled to the protection of 8,41 of the Transfer of 
Property Act since. it did not appear that he 
enquired into the title of the mortgagor as carefully 
as he ought to have done. JAMBHEDJI v. DORABJI 

Bom. 317 
8, 12—Application for copies not by appellants 
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in person—Whether days of obtaining copies can be 
allowed—Appeal. in time fram the date when 


judgment was .ready—Date not communicated— 
Whether period begins from the date of com- 
munication. — 


An application forthe copies need not be made 
by the appellants in person. 


Where deducting the days for thecopies the 


. appeal was within time, even from the date on which 


the judgment was ready but the date, ho vever 
was not communicated to the parties and the 
record showed that the order was not communi- 
cated tothe appellants (through their Counsel), till 
a later date: ` 

Held, that the period of limitation must be reckon- 
ed from the latter date in the circumstances, 
Lah, 1127 

s.12—‘Time requisite” for obtaining copies 

—Two copies obtained—Riht to file appealon copy 

obtained last—'Time requisite’ refers to time 

requisite for copies actually filed with memorandum 

of appeal. - : | 

The ‘time requisite’ for obtaining copies referred 
to ing 12 ofthe Limitation Act, is the time be- 
yond the appellent’s control occupied in obtaining 
the copy which accompanies the memorandum of 
appeal and not an ideal lesser period’ which might 
have been occupied if the application for copy had 
been filed at some other date 

A decree was passed on February 24, 1927. The 
appellant obtained two copies of the decree by 
applications dated March 1, 1927, and April 2, 1927, 
respectively. He didnot use the copy which’ he 
had obtained on the former application but used the 
latter and tiled the appeal on August 13,1927. If 
he has used the copy first obtained the last day for 


filing the appeal would have been July 7, 
1927 : 

Held, that the appeal wag not barred. TIRUMALA 
REDDI v. ANAVEMAREDDI Mai, 172 F. B. 





——-~8 14 See C. P. Lanp Revenue Act, 1917, 
- B. 169 (1; ib) 622 
-—— s8. 14— Civil Procedure Gode (Act V of 1900), 

0. Vil, r. l0—Return of plaint for presentation 

in proper Court—Period of time between date of 

order and date on which plaint is ready for 
being returned —Exclusion of. 

Where a Court orders a plaint to be returned for 
presentation in the proper Court, the proceedings 
cannot be regaidei as having ended until the Court, 
in whom the duty lies of conforming to the pro- 
visions of O. Vil, r. 10, Civil Procedure Code, is in 
a position to carry out the order ofreturn of the plaint. 
Till that point of time, no question can possibly arise 
as regards the plaintiff not being entitled to exclusion 
of time under s. ld, Limitation Act When. that 
point of time is reached, the question whether-the 
plaintiff would or would not be entitled to a further 
deduction oftime thereafter would depend ‘upon 
various factors. Ordinarily no furthe: time would be 
excluded. Butitis not inconceivable that in ex- 


ceptional circumstances, even subsequent to such ` 


pointof time, the proceedings may bave to be 
regarded as still continuing. And,;in determining 
whether they shouldbe so regarded or not, the 
question of the plaintiff's diligence or otherwise may 
have to be considered. 4 

. The return of the plaint with an endorsement on it 
is a part of the Court's duty, and until, at all events, 
an endorsement is made and the plaintis ready for 
return, the proceedings cannot be considered to be®at 
an end. NEERENDRABHOO3HAN v, DBERHAMPUR Orn 
Mitts, LTD. a re 7 - - Gal. 79 


e 
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s. 14 — Presentation of appeal in wrong court 

— Erroneous advice of Pleader—Whether sufficient 

ground for excusing delay. 

Presentation of an appeal in the wrong Court on 
the mistaken advice given bona fide bya Pleader isa 
sufficient ground for excusing delay in presenting 
the appeal tothe proper Court. GHULAM MOHAMMAD 
v. USMAN Lah 968 








— ss. I4 and 15. SEE LIMITATION | Act, 1208, 
s5 956 
s. 22. Sse Civin Procepure Cone, 1908, O. 
XXX, R. 2 (1, (3) 22 


—~—-——$, 22—Object of. See Orvm Preoepure 
Cong, 1408, O. I, 8. 10 : 760 


Ss 23—Continuing wrong—Right to sue, 
when arises 
In a case of continuing wrong under s. 23, Limita- 
tion Act, theright to sue accrues from moment to 
momentso long as the altachment lasts, and the 
suit cannot be held to be barred by lapse of six 
years from the date of the order. JURAWAN SINGH v 
RAMBAREKH SINGH Pat. 561 
———— sS, 28—Hiztinguishment of right to property 
—Revival, tf can take place. 
Once a right to property has been extinguished 


under s. {8 of the Limitation Act, there 
can be no question of that right being revived 
or perfected by any action onthe part of the 


person who lost that right SALAMAT ALI v. NUR 
MUHAMMAD KHAN Oudh 258 
.—-— Sch. I, Art. 14— Conditions of applicability 
of—Suit for mere declaration—Plaintiff seeking 
to set aside order of Government Officer—Suit, if 

governed by Art. 14. 

The conditions necessary for the applicability of 
Art, 14, Limitation Act, are (1) thatthe suit is one to set 
aside an order; (2) which had been passed by an Officer 
of Government; (3) inthe exercise of powers con- 
ferred on him by the law;(4) which would be 
effective and conclusive unless set aside by a suit, 
and (5) there is no other provision in the Limita- 
tion Act or any other statute, expressly governing 
it. 

Where it is necessary for a person to get rid 
of an order made by a Government Officer which 
stands in bis way before he can geta certain 
relief and he only asks for a declaratory decree 
and notexpressly for the setting aside of tbe order, 
the suit should be deemedto beoneto set aside 








an order falling within Art 14, Limitation Act. 
Ganau v MAHARAJ CHAND Lah. 661 F B, 
Art. 22. See WoRKMENS Oom- 

PENSATION ACT, 1923, s. 10 247 

z ——-— Art. 47—Time begun to run— 





Subsequent attachment --Whether gives fresh start— 

Order under Criminal Procedure Code s. 145 

Jf limitation begins to run before the date of the 
order of attachment under s 146, Criminal Procedure 
Oodeitisclear the plaintifs in n declaratory smi 
cannot have a fresh start of limitation from the date 
ofthe subsequent attachment. JURAWAN SINGH 7 
RAMSAREKH SINGH Pat. 561 
Art 52. SEE OaNTONMENTS Act, 1924, 








s. 273 
--—— Art. 75—Creditor reserving right to 
sue on the whole sum, on default of an instalment 
— Suit on default, for the whole amount —Article 15, 
. whether applies. À 
Where a creditor had the right to recover the whole 
afm with interest if there was defsult on any 
jnetalment, or he could waive this right and 
eue for each instalment as it fell due and no 
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instalment being pmid he sued for the whole 
sum: 

Held, that as the creditor sued for the whole 
amount, there was no vaiver and time ran under 
Art. 75 from the date when default was made. RAM 
CHAND v NANGA Lah. 972 (a) 


—--— Sch |, Art. 75—Option to sue for . whole 
amount—Failure to exercise the option—W hether 
right to realize by instalments lost. 

A bond payable in six annual instalments, gave 
option to the promisee to realise the whola amount in 
default of any one instalment. The first” two instal- 
ments were paid. The third was not paid. Tho 
promisee filed suit when all the instalments were 
due for the fourth, fifth and sixth instalments and 
no suit was filed in respect of the third instalment: 

Held, that the right to realize amount by instal- 
ments as originally acted upon could not be lost by 
his failure to exercise option given by the forfeiture 
clause and the suit was not time-barred. CHHAJJU v. 
Nanak BAKHSH Lah. 861 (a) 
—- Art. 75 —Simple bond—Debts payable 

in five years—Promisee entitled to sue on default 

of payment of half-yearly interest—Whether can 
waive option and sue after period fixed — Practice. 

Where in a simple bond it was provided that the 
debt was to be paid in four years and interest 
half-yearly and in casa of default ia payment of 
interest for any period on the principal, the creditor 
had the power of realizing the entire amount in any 
way he liked: 

Held, that the covenant in the bond, entitling the 
creditor to sue for the amount due on the bond 
before the expiry of the stipulated period of four 
years, was for the bensfit of the creditor, and it was 
open to him to waivethat option and to wait for 
the full period of four years before putting the 
bond into suit and time did not begin to run from the 
date of the first default. | ALTA PRASAD V GaJADHAR 


SHUKUL All, 181 
—__—__ —— Art. _ 85~— Accounts mutual, 
open and current—Limitation. 

Where during the lang course of dealings for a 
number of years there was no occasion when the 
plaintifs owed anything tothe defendants, accounts 
do not constitute mutta], open and current account 
and hence Art.85, Limitation Act will not apply to 
a suit for recovery of the sum found due from the 
defendante. Rapa MOHAN v. AMI CHAND All. 651 
————————-Art. 86. SEE INSURANCE 15 
—Art. 89—Suit for recovery of money 

misappropriated by cgent—Limitation applicable— 

Princtpal and agent - 

The term movable property includes money. There- 
fore, Art. f9, Limition Act, applies in a case 
where money was received by the agent on behalfof 
the principal and was not accounted for. That being 
so, the period of limitation is to run from the time when 
the account was demarded and refused or fromthe 
time the agency terminated. The article is not 
limited only to suits for accounts. MUHAMMAD AMIRUL 
IsLaM v MUHAMMAD ABDUL HAMID Cal. 996 


—— Art 9i1—Plaintiff alleged to be under 
undue influence—Suit to cancel deed executed by ` 
plaintiff— Limitation against plaintiff— Whether 
begins to run from discovery by plaintijf of true 
nature of deed or from date when he escaped from 
the alleged undue influence—Undue influence, 
elements of. 

The period of three years permitted by Art. 91, Li- 
mitation Act, begins to run not from the date on which 
the plaintiff, seeking to cancel or set aside the instru- 


not 








. when demand is made and 
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ment, escaped from the influence by which, according 
to him, he was dominated, but from the discovery by 
the plaintiff ofthe true nature of the deed which he 
had signed. 

A deed which was according to the plaint,.represent- 
ed by the defendant to the plaintiff, to be a deed of 
management of his property only but which in truth 
was a deed of gift of his entireestate, was sought to 
be set aside on the basis of fraudulent misrepresen- 
tation by the defendant to the plaintiff of the charac- 
ter of thedeed which the latter was invited to sign 
and did sign. No substantive case of undue influence 
was raised although the pleadings disclossd that the 
weakness of mind of the plaintiff on the one hand 
and the commanding position of the defendant 

.on the other hand rendered the fraud feasi- 
ble, It appeared on evidence that the plaintiff 
was not of weak intellect It also appeared that the 
deed was plain in its terms and was duly explained 
to the plaintiff before signature and was fully under- 
stood by him; 

Held, that the case of misrepresentation was not 
established but was in fact negatived ; that even 
in so far as the plaintiff's case was based on undue 
influence it failed inasmuch as the actsof undue 
influence must range themselves under one or 
other of these heads; coercion or fraud. SOMESHWAR 
Dorr v. TIRBHAWAN DUTT P.C. 480 

Sch. |, Arts. 95, 120—Setting aside of sale 
on ground of fraud. 

Where itis sought to set aside a sale held in 
execution on the ground of fraud, Art. 95, Limitation 
Act, isto be applied in preference to Art. 120 for 
purposes of limitation. MADHO SARAN SINGH v MANNA 
LAL : Pat. 129 
——- Art. 111—Scope of—Cause of action, 

Article 111, Limitation Act,is applicable only in two 

cases, and inno other. One is where the suit is to 

recover unpaid purchase money after the completion 
of the sale.: Then the suit has to be instituted within 

a period of three years from the date of the com- 

pletion of the sale. The other is the case where the 
title is accepted after the time fixed for completion 
when the suit should be instituted within three years 





from the date of the acceptance. Bais Nats v. 
PARMESHWARI DAYAL Oudh 529 
——_ ——— Arts. 111, 116. See TRANSFER or 

Property Aor, 1882, s. 3 529 


Art. 116—Agreement— Time not 


mentioned—Inference—Cause of action when arises 


—Demand ignored — Suit — Damages—Cause of 

action, whether the breach - Limitation, when begins. 

Where no time is mentioned, it means the under- 
taking is an undertaking to pay upon demand and 
no cause of action arises until demand is made, and 
ignored, tnen if the 
person to whom the money should be paid sues the 
person with whom the contract has been made, loss 
occurs and damagesare recovered, the cause of action 
is not the breach, but the loss itself, and, therefore, 
the statute in this case runsfrom the time when the 


money was paid. BHANJI UNDRAJI v. Govino 
ATMARAM Nag.1200 
——_—— Art. 118 Ser Limrration Act, 1904, 

Sos. I, ART. 141 434 


-—— Art. 118—Deed of adoption im 1917 
—Knowledge tothe plaintiff in 19:5—When time 
begins to run, 

Where the plaintiff had no knowledge of the deed 
of adoption of 1917 until the date when the gift was 
mutated in 1925, the period of six years should 
coun; from the later date. ORIRAGH Dinv, MEBTAB 

` Lah, 986 
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———— Sch. |, Art. 119. Ses LIMITATION AoT, 1908, 
Scu. I, Arr. 141 674 


Art. 120—Person in  possession— 
Infringement of right—Suit for declaration—Right 
to sue, when accrues, š 
Where within twelve yearsof the death of a widow 

a person obtains a possession of the property, his 

right to sue for a declaration arises only when the 

defendant applies under O. XXI, çr. 100 to be 
restored to possession inasmuch as there can be no 
right to sue until there isan accrual of the right 
asserted in the suit, and further, its infringement or 
at least a clear and unequivocal threat to infringe 
that right by the defendant egainst whom the suit 
is instituted, RADHA MADHAB JO THAKUR v. RAJENDRA 

PrasaD Bosk Pat. 809 

— Art. 125— Perpetual lease of sir and 
khudkasht lands—Whether an alienation within 

the meaning of Art. 125. 

A perpetual lease of sir and khudkasht fields is an 
alienation within ths meaning of Art. 125, Limita- 
tion Act. Imrat Bar v PHULA Nag. 687 
—_—. Art. 128—Wife being apart from her 

husband—Whether entitled to separate maintenance 

during the life-time for her husband—Applicability 
of Art. 128, Limitation Act to sueh claim. 

Living apart from her husband, unless indeed 
she was turned out of the house by her husband, 
does not entitle a Hindu wife to separate 
maintenance. 

A claim for maintenance made by the widow 
in circumstances in which the husband was not 
during his life-time legally liable to pay any 
amount can in no sense of the word be described 
as maintenance and as it is a money claim, 
Art. 128, Limitation Act, does not apply but the 
general article applicable to ordimary money 
claims governs the case BAHURIA SARASWATI KUER v. 
BAuURIA SHEORATAN KUER Pat. 738 


———.- Arts 132, 120, 83—Contract— 
Indemnity — Execution purchase subject to a 
charge — Purchaser's, obligation to indemni'y— 
Limitation applicable 
Certain immovable properties were’ given by a 

judgment-debtor as security for a stay of execution 

of a money decree against him, pending his appeal 
after the dismissal of which but befor3 the decree 
was executed by sale of the properties given as 
securities, some of those properties were pur- 
chased in execution of another decree by another 
person, subject tothe said charge The first decree- 
holder began executing his decree against other 
properties and the judgment-debtor brought 
a suit against the anction purchaser as 
defendant No, l and the Jst decree-holder as 
defendant No. 2, He claimed that the property 
taken by defendant No.1 besold and the proceeds 
applied in satisfaction of the balance of the 
decree debt due to defendant No 2,the surplus if 
any, be given to him so asto cover tha amounts 

already recovered from him hy defendant No. 2: 
Held, that the security given by the plaintiff 

in the former litigation was realizable in 

execution. 

wi, as defendant No. 1 purchased the property 
subject to the charge of defendant No. 2, there 
was an obligation on him toindemnify the plaintiff 
against the incumbrance. i . ae 

wii) the indemnity could be enforced against 
defendant No, 1 even though ‘the entire dèbt due 
undera decree to: defendant No, 2 had not heen 
paid by the plaintiff; 
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(iv) the suit being in its nature a mortgage suit 
the article of the Limitation Act applicable was 
Art. 132 and not Art. 83 or Art. 120. RAMA 
RayanimGaR V. VENKATALINGAM Mad, 379 

Sch.}, Art8 141, 119—Suit for possession 
as adopted son on death of Hindu widow — 

Limitation for suit—Time, when begins to run, 

A suit for a ceclaration that plaintiff is the 
owner of certain property on the death of a Hindu 
widow on the strength of his adoption and for 
possession of it, is governed by Art, 141, Limitation 
Act, as Art. 119 applies only toasuit under s. 42, 
Specific Relief Act, for a declaratory decree that an 
adoption is invalid or did nct take place. Time 
begins to run fromthe date of the widow's death. 
BHAGIRTHIBAIY APPA DADA SHINDE Bom 674 
Arts.141, 118—Suit by reversioner 

for possession of immovable property on death of 

Hindu female — Question as to validity of adoption 

to be decided—Limitation for suit—Punjab Limita- 

tion (Custom) Act (I of 1920), Art. 4, if applies. 

A suit by a reversioner for possession of immovable 
property on the death of a Hindu female is governed 
by Art, 141, Limitation Act, even if it is necessary 
to decide in the suit whether an adoplion was or was 
not valid The suit is not thereby converted into a suit 

“for possession onthe ground that the appointment 
of an beiris invalid or- never, in fact, took place. 
Article 118 of the Indian Limitation Act does not 
apply toa suit to recover possession which involves 
the decision of an issue as to the validity or invalidity 
of defendant's adoption, The reversioners have the 
option of treating the adoption as a nullity, and to 
bring a suit for possession, whether the transaction 
in question was void or voidable. Hirpr Ran v. 
JHANDU Lah. 434 
i —— Art. 142— Applicability of—Sale— 

Possession—Absence of evidence as to person in 

possession -- Possession of owner — Presumption 

Article 142 of the Limitation Act relates to a suit 
for possession ofan immovable property when the 
plaintiff while in possession of the property has 
been dispossessed or bas discontinued the possession ; 
such a suit must’ be brought within twelve years of 
the date of the dispos:ession or discontinuance 

A sold on August 27, 1915, certain property to 
B’s father who died in July, 1918. B was aminor 
at the time and soon after the sale, A and the other 
defendants took forcible possession ofthe property. 
B instituted a suit on August 29, 1927: 

Ileld, that the suit was not barred as in the absence 
of evidence to prove possession from 1915 to 19 8, 
the presumption that the owner was in possession 
applied and it should ba taken as proved that B's 
father was in possession from 1915 to 1918. KRISHNAJI 
v MADHUSA Bom. 882 

Art. 142—Suit for possession alleging 
~ previous possession and subsequent dispossession— 

Proof of ownership in regard to purpose for which 

land is used ~ Sufficiency of, as proof of possession 

—'Waste land’, principles as to, if apply. _ 

Where the plaintiff alleging definite previous acts 
of possession regarding a piece of land 
sues for possession, the proof of his posses- 
sion may be such as the land is capable of by 
exercising acts of ownership on it which need not 
be continuous or frequent, when it appearsthat the 
Jand was not capable of actual and continuous 
physical possession having regard to the purpose 
for Which land is used. This character of the land 
does not necessarily make it’ waste land so as to 
attract the application of the principle that the 
possession follows the title. “NaLagrv. ABHAYAOHARAN 
Sin Cel. 1109 (b) 
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Sch. | Arts, 142, 144—Defendant in 
possession for along time, not with leave or license 
of plawtiff—Applicability of Arts 142 or 144. 
When the defendant is proved to be in possession 

fora longtime, and that not with the leave and litense 

of the plaintiff, a suit by the plaiatiff for possession 
is governed by Art. 112 and not Art 144, Limitation 

Act, Tun MBA Aune v. Ma AH Mra Rang 1120 

——_—_—_ ——— Art. 144. Sez TRANSFER or Property 
Aor, 1882, s. 6 (b) E 464 


—— —— Art. 144—Purchase of wedivided 
share — Formal delivery of possession —Suit by 
purchaser for actual possesston —Time, when 
begins to run. , 
In execution of his decree, M. the decree-holder 

purchased an undivided share of S. in certain: 

plots on August 21,1903, and got formal delivery of. 

possession on February 19,1907, In L#i4 M filed a 

suit for partition and separate possession against L, 

defendantin the present suit the other sharer. 

Partition was refused but M. got joint possession 

which was obtained on September 1, 1917, :M. on 

August 15, 1¥15, sold his rights and interest to the 

father of the plaintiff, who applied for mutation of 

names. The application was unsuccessfully resisted 
by defendant: a suit was brought by the plaintiff alleg- 
ing thatsince August 15, 1916, his father was in 
joint possession and after his death, up to his dis- 
possession by defendant he remained in ` joint posses- 
sion Denying the plaintitt's allegation, the defen- 





-dants pleaded the bar of limitation of 12 years. 


Held, that in order to establish adverse possession 
by one tenant-in-commcn against his co-tenants 
there must be exclusion or ouster and the possession 
subsequent to that must be for the statutory period. 
But these propositions have no application to the 
facts of the present case. In the present case if the 
controversy had been between the defendant and S's 
sons, it may have been impossible for defendant to 
successfully put forward the plea of adverse posses- 
sion, but the plea of limitation raised by defendant 
against the claim of the plaintiff was unanswerable. 
There has all along been an open denial by defendant 
of the title of the plaintiff end of his predecessors-in- 
title, neither the plaintiff nor his predecessors-in- 
title ever succeeded in obtaining actual posses- 
sion ofthe plots. Consequently there has been an 
ouster of the plaintiff andof his predecessors in-title 
from the year 1905 Where there is an actual turning 
outor keeping excluded of the party entitled t> 
the possession, there is an ouster. The resistance on 
the part of defendant and the members of his family 
had the effect of preventing the plaintiff's predecessors- 


_ in-title from obtaining actual possession and this coupl- 


ed as it was by an open denial of their title, amounted 
to their ouster. Therefore time began to run against 
M. from September 1, 1915, the date on which he obtain- 
ed formal delivery of possession in execution of the 
decree obtained by him for joint possession over the 





plota in dispute. AmBrka Prasad UPADHYA v. M. 
Sapa SHEO Lab . All, 819 
-— —— Art 181. See BENGAL TENaNoy Act, 

1585, ss, 26 J, 185 1134 





= Arts. 181, 182. Sge Orvik Pro- 
CEDURE Cope, 1908, s. 144 889 


—— Arts. 181, 182 (7)—Instalment 
decree — Default clause -Provision entitling decree- 
S£holder torecover whole amount on default of two 
= successive instalments — Default— Application for 
 execution—Limitation—Rights o. f decree-holder. 
[KA compromise decree fixing the payments of 
certain instalments on specified dates was passed, | 
The decree further provided that in case of default 
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of two consecutive instalments the decree-holder 
would havetheright to recover the whole amount 
by execution. The decree-holder filed an application 
for +xecution in which he did not ask for recovery 
of the first three instalments though le mentioned 
all the instalments therein. The judgment-debtor 
took objection that the application was barred by 
time because the right to apply accrued when the 
secend default was made: . 

Held, that it must be presumed that the judgment- 
debtors had made default in-the payment of the 
first three®instalments and that the execution Court 
could not take cognizance of these payments as 
they had not been certified. 5 

Held, also that the application having been made 
after the instalments had fallen dne the appropriate 
article is Art 182 (7); the application for the re- 
covery of this-amount, therefore, was well within 
time, but his application for recovery of future instal- 
ments was premature, i 

Per Mukerji, J.—According to the terms of the 
decree the decree-holder had two dist'nct rights. 
The first right was to receive instalments as and 
when they fell due. The second right was to enforce 
the payment of all the instalments that might remain 
unpaid, in the case of two successive instalments 
remaiuing unpaid. If it be a fact that the second 
right is time-barred it would not follow that the 
first right would also be time-barred. Ram Prasap 
Ram v JADUNANDAN All, 598 


Sch I, Art 182—Ctvil Procedure Code (Act 
V of \9)s), 9. XXI, r. 53—Attachment of decree— 
Whether step-in aid of execution of such decree. 
The order ofattachment of the original decree, 

instead of being a step-in-aid ofthe execution of 

such original decree is really a request tostay the 
execution of the original decree. Instead of being 

a step in-aid it-rather arrests the execution of the 

decree and does not save limitation. ANILKUMAR 

GuosH v HEMANTAKUMAR GHOSH Cal 999 

— ——— Art. 182—Judgment-debtor having 
opportunity to raise plea of limitation but not 
raising—Effect—Whether the plea can be raised 
at a subsequent stage of execution proceedings. 
Where a decree-holder applies for execution and 

the judgment-debtor being entitled to and having 

had an opportunity to raise a’plea of limitation, does 
not do so and an order for execution by attachment 
is made onthe application the judgment-debtor is 
precluded .from raising that plea at’a subsequent 
stage. in the said execution proceedings, LALIT 

Mouan Roy v. SARAT CHANDRA SAHA Cal. 1017 

Art.182 (5)— Application valida 

- its inception—Limitation, when begins to run. 

A Judge has jurisdiction to decide wrongly as 
well as rightly, and when the execution proceedings 
began upon an application which was valid in its 
inception for the purposes of limi:ation it does not 
matter whether the final order passed therein was 
in accordance with law or not; time will begin to 
run from the date of such final order. U. Nyo, 
U. Po HLAING ` Rang. 98 


—— Art. 182 (5)—Bona fide or due 
diligence on the part of decree-holder—Whether 
necessary to keep decree alive—Carelessness in 
writing name of judgment-debtor—Effect of. 
Trival:mistakes do not take an application out 
of the fifth clause of Art. 182 of the Limitation 
Act. ‘Under the present law of limitation neither 
bona fides nor due diligence on the part of the 
caceree-holder is required to keep the decree alive 
and there is, no warrant for reading into the 
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clause any requisites of good faith or due diligence. 
The language of the clause ought not to be 
strained in favour of the judgment-debtor who has 
not paid his debt. Oarelessness in the matter of 
writing the name of the judgment-debtcr is not 
the same thing as mala fides. SRI Rat v. SHEOBENI 
Misser Pat, 102 


——- Sch. l, Art. 182 (5)—Final order, meaning 
of —Order transferring execution tu another Court for 
rateable distribution- -Whether final order. 7 
The expression ‘final order’ in Art. 18?, cl. (5), 

Limitation Act means an order which conclusively 
decides the matter between the parties, An order 
which does not accordingto evidence purport to bea 
final order cannot be taken to be as such because some 
other final order which must have been passed is not 
forthcoming. 

Where the execution Court trensfers the execution 
to another Court forthe purpose of enabling the 
decree-holder to receive his rateable distribution, 
so far asthe Court. seized with the execution is 
concerned, it is a final order. PUNJAB NATIONAL 
BANK Lrp.v DINA Natu a Pesh. 136 
ARENS — Art. 182 (5)—Transfer of decree 

for execution—Dismissal of application for execu- 

tion—Subsequent application in transferring Court 
for return of decree with certificate of non- ` 
satisfaction from transferee Court—Whether saves 
limitation. | 

The appellant obtained a decree against the re- 
spondent inthe Munsif's Courtat Dacca on August 
2, 1926 That decree was transferred to the Munsif's 
Court at Tangail for execution Execution pro- 
ceedings were startedand, on August 29, 1927, they 
were eventually dismissed by the Tangail Court. 
On January 25, 1929, the appellant filed another 
application for execution in the Court ofthe Munsif 
at Dacca. The application remained pending in 
that Court for ‘some time. On March 2, 1929, the 
decree, together with the certificate of non-satisfac- 
tion, was returned by the Tangail Court to the 
Dacca Court The appellant’s application for execu- 
tion, dated January 25, 1929, was registered and an 
order for issue of notice was passed. Notice was, 
however, not issued andthe execution proceedings 
were dismissed. Fresh execution proceedings were 
started on June 1, 1931: 

Held, thatas the application of January 25, 1929, 
was not made to the proper Court, the fresh execution 
application was time-barred. ` 

Held, further that the transferring Court retained 
jurisdiction only for limited purposes, e. g, for 
dealing with applications for recording assign- 
ment of decrees under O. XXI, r,16, Vivil Proce- 
dure Code and applications against the legal 
representatives of the judgment-debtor. JATENDRA- 
KUMAR Das v. MAHENDRACHANDRA BANIKYA Cal. 17 


——— - Art.. 182, cl. (7)—Suck date’, 
meaning of—Morigage suit—Decree—Agreement to 
pay in instalments—Stipulation entitling decree- 
holder to realise entire decree amount on default 
~—Defauli— Application for execution more ‘than 
-three years after default— Maintainability ‘of. 

The decree-holder instituted a suit against the 
judgment-debtor on foot of a simple money-bond: 

| 4 a decree on the 
basis ofa compromise. It was agreed between the 
parties that the decretal amount would be paid in 
instalments yearly. It was also stipulated that in 
case of default in payment of any instalment or the 
due date, the decree-holder may realisè the entire 
decree money. It was found thatthe first and second 
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instalments had not been paid by the judgment-debtor, 
The first instalment fell due on April 23, 1929 and 
an application for execution was made on March 30, 
1933, that is, more than three years after the default: 

Held, that the question for consideration 
was whether under the terms of the compromise 
thers was no option left to the decree-holder but to 
execute the decree for the entire sum due on non- 
payment of the first instalment; that if the decree- 
holder was not compelled under the terms of the 
compromise to ask for the recovery of the entire 
amount due on account of the instalments, there was 
no reason why he should not be permitted to execute 
his decree for the instalme:.ts that still remained due 
and that there was nothing inthe terms of the com- 
promise which compelled tke decree-holder to enforce 
his decree for the recovery of the entire amount in case 
of default of payment of any instalment immediately: 

Held, also that in a case like this the decree- 
holder might execute his decree on the happening of 
the first, second or any subsequent default; and 
limitation would run against him only inrespect of 
each instalment separately from the timé when each 
such instalment may become due and payable and 
that failure to exercise the option when the decree- 
holder had the power of doing it did not take away 
from him the right of exercising it on any sub- 
sequent occasion, and-the case was governed by Art. 182 
cl 7, Limitation Act On the occasion of each default 
the decree-holder would be entitled to enforce his 
claim for the payment of the entire amount due except 
in respect of which his claim had become barred. 

The words ‘such date’in Art 182, cl 7, Limitation 
Act, refer tothe dateon which a default is made in 
payment of any ofthe instalments, Lan BAHADUR v. 
MATRURA PRASAD Oudh 603 


Madras City Municlpai Act (IV of 1919), ss. 
287, 366- Power of stopping business should be 
used carefully—Standing Committee's power regar- 
ding the issue of licenses. 

The power of stopping businesses, not only busi- 
nesses upon which a man’s livelihood depends,is a 
power that I think should be used very carefully 
Where the particular business was a very famous 
business though a small one, it employed over a 
hundred people, mostly quite poor people : 

Held, that the Corporation should remember that 
they, like all other public bodies and like all officials, 
do not exist so that jobs should be found but for the 
benefit of the citizens they are controlling, and that 
it was not proper to stop the business on the ground 
that a letter enclosing the license-fee and asking for 
the license was not an application. 

Held, also that even if there were substantial grounds 
to justify the refusal of license, there should not bea 
blank refusal, but only a refusal unless safeguards 
are provided. 

The Standing Committee has nothing to do with 
the issue of licenses unless and until theepplication 
has been received, considered and refused with rea- 
sons given. P. VENKATAOHALLAM v CORPORATION OF 
MADRAS 4 Mad. 750 
Madras Civil Courts Act (III of 1873), S. 4-A. Sar 

CIVIL PROOEDURE Cope, 1908, s. 39 (d) 1212 


Madras District Municipalities Act (V of 
1920), 5. G9—Contract in contravention of s, 69 
— Decree on quantum meruit, whether can be given 
—Contract Act (IX of 1872), s. 65, applicability of. 
Where a contract on which a suit is brought by a 

Municipal Council is unenforceable in view of s. 69 

of the Madras District Municipalities Act, the 

defendant may beordered, ifhe has received any 
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advantage under the contract, to restore itor to . 


make compensation for it tothe Municipal Council, 
under s. 65 ofthe Contract Act. : 

lf a party is otherwise entitled to relief on the 
basis of quantum meruit it cannot be denied to him 
on the plea that the parties did not agree atthe very 
commencement that such relief should be given. 
RAMASWAMI CHETTIAR v, SULTAN MOIDEEN ANSARI 
SAHIB Mad. 503 


Madras Hereditary Village Offices Act (II! of 
1895), s. 13— Rules under the Act, rr. 24gA, 27— 
Suit to retain office of karnam — Procedure— 
Power of Court io decree appointing 
defendant us karnam—-Rejection as to power of 
Court must be raised at earliest opportunity. 

The petitioner was appointed karnam by the 
zemindar. In a suitinstituted by the 2nd respondent's 
brother, the 2nd respondent was appointed karnam 
and this decree was ultimately confirmed by the 
Board of Revenue. In ar application for a writ of 
certiorart the petitioner contended that in a suit 
ofthis nature a decree cannot be passed in favour 
of a defendant: 

Held, that an objection of this kind should have 
been raised as early as possible and could not be 
considered at a late stage. 

Quere :—Whether it is competent fora Court in 
asuitof this kind not only to decide which of the 
parties, even if that party be the defendant has the 
best right to the post, but also to give a decree to 
the person whom it finds to have the best right. 
SINGARAVELU PILLAY v. Board or REVENUE, MADRAS 

Mad. 57 


Madras Impartible Estates Act (Il of 1904) 
—Right of junior member to maintenance — Amount 
of maintenance received annually by junior member 
—Liability to income-tax and super-tax— Pre- 
sumption, if conclusive, 

In the estates which are governed by the Madras 
Impartible Estates Act, 1904 (Madras Act No. lI of 
1904), the legislature has imposed certain limitations 
on the powers ofthe holder of an impartible estate. 
Vizianagram Raj is one of the estates to which that 
Act applies Junior members of the Viziangaram 
family have not only aright to succeed by survivor= 
ship but have aright to control the actions of the ruling 
Mabaraja in making alienations and incurring debts. 
In so far as s, 4 of the Act imposes certain limitations 
on the powers of the proprietors of impartible estates 
to which it applies, it improvesthe position of the 
junior members ofthe family. In case of improper 
alienations the junior members can sue for setting 
aside such alienations. The proprietor of theim- 
partible estate cannot incur debts except within the 
limits allowed toa kartaof a joint Hindu family 
subject to the Mitakshara Law. It follows that, 
unless a disruption of the Vizianagram family has 
taken place,a junior member of that family having 
acquired arightin the ancestral property by birth 
cannot but be considered to be a member of a Hindu 
undivided family within the meaning of s. 14 (1) of 
the Income Tax Act, Since a younger son of the 
proprietor of an impartible Raj acquires an interest 
by birth, he acquires the position of a member of an 
undivided family, even though his rights do not 
extend to a power to claim partition and to restrain 
the actions of the proprietor. He will cease to bea 
member of such an undivided family only if he re- 
nounces hisright of succession to the estate. Con- 


sequently, where a junior member has not indicated “ 


expressly or by necessary implication that he 
renounced his right as amember of the undivided 


A 


Vol. 149) 


Madras Impartible Estates Act—concld. 


Hindu family to which he undoubtedly belonged 
when he was born, he mustba considered to bea 
member of a Hindu undivided family, Separate 
residence and separate messing may besome of the 
indicia by which the joint character or otherwise of a 
family may be ascertained, but in the case of members 
of wealthy families they are not only inconclusive 
but of little évidential value. 

The amount of maintenance received by a junior 
member of an impartible estate is not liable to 
income-tax,and super-tax unless itis show by the 
income-tax department that the assessee was not 
enlitled by custom to any maintenance out of the 
iucome of the Kaj. The custom giving bim the 
right of maintenance, though may be presumed, the 
presumption is not conclusive and can be rebutted. 
Jncomu Tax REFERENCE OF THE MAHARAJ KUMAR OF 
VIZIANAGRAM In re All. 306 
Madras Land Revenue Assessment Act (i of 


1876. See MADRAS PERMANENT SETTLEMENT 
REGULATION, 1602, s. 8 P. C. 1 
Madras Permanent Settlement Regulation 


ıXXv of 1802), s. 8—Madras Land Revenue 
Assessment Act (I of 1876)—Zemindar—Power of 
trans‘er — Obligation to pay full land revenue 
unti! registration of transfer—M okhasa or agraharan 
villages in zemiodari—Holders of, if can object to 
transfer—Villages situated in zemindari—Pre- 
sumption—Rebuttable nature of. 

Under a, P, Madras Permanéns Settlement Regula- 
tion XXV of 18.2), the zemindarhas full powers of 
transfer but is not relieved from his obligation to 
pay the full land revenue or peishcush until the 
transfer has been registered and the peishcush duly 
apportioned; and by Madras ActIcf 1876 either the 
alienor or alienee may apply for separate registra- 
tion of any portion of a permanently settled estate 
which has been transferred and for its separate 
assessment to. peishcush. The holders of mokhasa 
or agiaharam villages in the zemindary have no 
right t» object to the transfer by azemindar “of the 
wholeor part of his zemindary, or to the separate 
registration and apportionment which is necessary 
to give full effect to it. So faras they are concerned 
it isa mere substitution of one zemindar for another, 
andinno way affects their rights, Where the 
villages are situated in the zemindari, they are 
presumably the-property of the zemindar but if the 
holders are in a position to rebut this presumtion 
and should desire to obtain separate registration 
and thereby make themselves directly liable for a 
portion of the Government peishcush, they can do 
60. RAMACHANDRA Deo MAHARAJULUNGARU MAHARAJAH 
oF JEYPORE v. RAJA Tyana PUSAPATI RUDRA 

P.C.1 


Majority Act (IX of 1875), s. 3 -Guardian 
appointed by Court—Removal of guardian by 
Court under Guardian and Wards Act (VIII of 
1840), s. 39— Age of majority for the minor. 

When once a guardian is appointed for a minor 
the age of majority in the case of that minor is to 
be taken as 2]; however, the appointment terminates 
afterwards As long as the appointment of the 
guardian is not setaside on appeal or otherwise, 
illegality of the appointment or removal of the 
guardian inthe exercise of the powers of the Court 
under s. 3’, Guardians and Wards Act, does not 
affect the question, Racupir Das v, Mapsupan Das 

Lah, 504 

Malicious prosecution—Suit for damages—Decree 
— Appeal and cross objections—Death of plaintiff 
during pendency of appeal—Effect of ~Appeal, if 


GENERAL INDEX. 
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Maliclous prosecution -concld. 


ubates—Civil Procedure Code (Act V of 1908), O. 

XXII, r.l. ; 

Ina suit for malicious prosecutions the right of 
the plaintiff, which isa mere right to sue for damages 
for personal injury changes its character when it 
merges in adecree, and becomesa matter of record 
which isa right of -higher nature and the 
legal maxim “transit in rem judicatum” applies. 
Consequently the rights and liabilities arising under 
the decree for damages continue even if the plaintiff 
dies during the pendency of the appeal against the 
decree, and the appeal will continue as sconas the 
legal representatives of the plaintiff have been formal- 
ly substituted, although as regarcés cross-objections 
they abate. GuLAaBRAo RAMOHANDRA MARATHE v, 
Derorao KRISHNARAO Nag. 1079 


Marriage—Lex loci contractus— Lex domicilli — 
Status and rights and obligations of spouses—Scotch 
woman marrying British Indian Muhammadan in 
Scotland—Spouses domiciled in British India—Wife 
becoming Muhammadan— Divorce in talak form— 
Validity—Dissolution of marriage, tf takes place. 
The forms necessary to constitute a valid marriage 

and the construction of the marriage contract depend 
on the lex loci contractus, that is,the law of the 
place where the marriage ceremony is performed. 
On marriage the wife automatically acquires the 
domicile of herhusbaud The status of spouses 
and their rights and obligations: arising under the 
marriage contract are governed by the lex domicilli, 
that is, by the law of the country in which for the time 
being they are domiciled; the rights and obliga- 
tions of the parties relating to the dissolution of the 
marriage do notform part of the marriage contract 
but arise out of, and are incidental to, such contract, 
and are governed by the lex damicilli. 

On December 4,- 1906, the petitioner who was a 
Scotch National married one G, by civil marriage in 
Scotland according to “the requirements of Scotch 
Law. At the time of the marriage the husband was . 
a Muhammadan domiciled in British India, and the 
wife was a Ohristian domiciled in Scotland. Inthe 
year 1912 the wife embraced the Muhammadan faith, 
both husband and wife being at that time domiciled 
in British Jndia, and she remained in that faith until 
April 1923. On June 27, 1922, the husband pro- 
nounced talak. In February 1923, the petitioner 
obtained a declaration from the District Court of 
Secunderabad to the effect that she was no longer 
married to G, She then married the respondent: 

Held, that the declaration did not operate as a 
judgment in rem having regard to the terms of s, 43, 
Specific Relief Act, that in the absence of any express 
contract, the intention of the parties toa marriage 
must be taken to be that their rights under the 
marriage contract are to be governed by the law of 
their domicile; that as soon astks petitioner became 
a Muhammadan the law applicable to Obhristians 
ceased to be applicable to her; andshe became 
subject to the law applicable to Muhammadana, and 
that law entitled the husband to divorce her by 
talak, and that thespouses being at the date of the 
talak of the Muhammadan faith and domiciled in 
British India, the Court was bound to recognize that 
the husband had the right to divorce her by talak. 
JESSIE Grant KHAMBATTA v. MANOSERJI OvrsErsi 
KHAMBATTA Bom. 1232 


Master and servant—Power of dismissal—Uontract 
Act (IX of 1872), s. 23—Doctrine of public poly, 
whether covers a case of appointment of a servant for 
a term, 


Ordinarily the authority which has the power to 


Izak 


Master and servant—concld. 


appoint an officer, has also the power of dismissal. not guilty of fraud, he is entitled to possessiono -> 


By no means can it be said that the case of ap- 
pointment of a servant for a term, or laying down 
the term of service and conditions under which he 
sould be discharged, fall within the cases to which 
the doctrine of public policy is applicable. GHOLAM 
Hossain SHAH v. ALTAF Hossain “Cal 1215 


Maxim—Exturpi cause non-oritur &ctio—-Scope of. 
SEE CIVIL;PROCEDURE Oops, 1908, Som I, Para 14 


. 396 

Minor—Decree without proper representation — 
Validity. . . 

If one who was a minor at the time of suit is 


cought to be made liable ona decree passed in that 
suit, it is open to him to plead that that decree was 
a nullity and might be disregarded by him without 
instituting a suit to set aside that -decree. RAMA- 
NATHAN OHETTIAR V. PALANAPPA (UHETTIAR Mad. 233 

Guardian of minor: giving consent to com- 

“promise —Absence of sanction of Court— Award, 

whether void—Who can avoid it. < 

Jt is perfectly’ competent tothe parties to compro- 
mise upon a matter and for the arbitrators to 
accept the compromise but it is not open to 
them to accept the consent ofthe guardians of the 
minors without thesanction of the Court accorded 
under 'O. XXXII, r7, Civil Procedure Code. The 
absence of Court sanction does not render a decree 
passed upon & compromise void, but only voidable 
at the option ofthe minor, and no other party can 
call it in‘question except the minor, either on at- 
taining majority or before then througha next 
friend. OBENNA KESAVvULU v. VEERASWANI Mad, 778 
Minorlty—Burden of proof. 

The burden of showing that the person was a 
minor on the date when he entered into the contract 
. with the plaintiff lies heavily upon person who 
asserts it. NAIMA KHATUN v. BASANT SINGH 

g : t All, 781 F.B. 
Mortgage—Equity of redemption, how lost—Entry 
recording mutution in name of mortoagee— Value of. 

The equity of redemption can only be lost either 
by a fresh arrangement between the parties or by 
foreclosure proceedings. Where there is nothing to 
show that there was any fresh agreement subsequ- 
ent to the date of the mortgage in which the mort- 
gagor lost his equity of redemption nor were there 
any foreclosure proceedings, the entry recording 


mutation in the name of the mortgagee as owner is ` 


of very little help in determining the point. Nor 
does a mere stipulation in the . deed, that if the 
mortgage money isnot paid, then the mortgage 
will be foreclosed not put an end to the mort- 
gage.” JAIPAL SINGH V, LiacHHMAN Sinan Oudh 543 
=. —Mortgagee, whether entitled to make ‘improve- 

ments —Kacha kotha erected— Mortgagee, if 

entitled to compensation—Fower to remore materials. 

A ‘mortgagee cannot. make-improvements on the 
mortgaged ‘property and is not entitled to compensa> 
tion for the kacha kotha built by him on the site, 
He can only remove the material. PAL SINGH v Buota 








SINGH Lah. 969° 
: Portion of undivided lands mortgaged by one 
co-sharer—Subsequent . partition among co- sharers, 


_—Mortgaged property falling to share of co-sharer 

“haping no knowledge of mortgage—Remedy of 

mortgagee. ` 

Where at the time of partition part of the land 
parfitioned is already subject to mortgage to which 
the person to whom the land is assigned on partition 
was not a party, and where he has no knowledge 
of the mortgages executed by his co-sharers and is- 


. 


“İNDİAN OASES: 


-Pigi 
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the land which- fell to his share at partition free of 
the mortgage and the nfortgagee’s rights’ will be 
against the land which has fallen to the share of the 
original mortgagors, Umer Hussain v; SAKHARAM 
: Bom, 229 
- Prior mortgagee ` obtaining  possession— 
Purchase of subsequent mortgagee's rights—-Effect of. 
Once a prior mortgagee has obtained possession 
over the property mortgaged on foot of his prior 
mortgage, it cannot besaidthat he also acquires a 
right to hold possession under the terms’ of.a sub- 
seguent mortgage if he happens to purchase the 
rights of a subsequent mortgagee. JAIPAL SINGH v, 
LAOHHMAN FINGE Oudh 543 
——- Prior mortgagee—Right to satisfy himself out 
‘of property as he choses - 
There isno law which prevents a prior mortgagee 
from satisfying himself out of the property as he 
chooses. AMAR Nata v. RALLA RAM Lah, 217 


~Suit on mortgage — Preliminary decree— 

Appeal—Pendency of appeal— Whether takes away 

power of Court to pass- final decree during the 

pendency—Order suspending passing of final, decree 

till disposal of appeal—Whether constitutes a 

decree. ` 

The pendency ofan eppeal against the prelimi- 
nary decree in a mortgage stit does not take away 
the power of the Court to pass a final decree during 
the pendency of the appeal. 

Where the Court has not absolutely refused to 
passa final decree but hes held that the final decree 

„could not be passed as long as an appeal against the 
preliminary decree was pending, the order is not 
a decree asitdoes not -conclusively determine the 
rights of the parties with regard to any matters in 
controversy in the suit. Isawarr PRASAD SINGH v. 
RAGHUBANS LAL i Pat. 40 

Redemption—Mortgagor not actually paying 
rent—Whether entitled to get credit for rent. 

A usufructuary mortgagor seeking to redeem 
cannot get credit for any rent payable on account of 
the mortgaged properties which were not actually paid 
by him or his predecessor-in-title. Prosanna KUMAR 
HALDER v, QIRISH CHANDRA GHOSE , Cal, 667 

Usufructuary mortgagee not calling upon 
mortgagor to furnish additional security in time 
~—Mortgagee if can be said to have acquiesced in 
diminished security—Interest on mortgage money on 
account of dispossession, 1f due to mortgagee—Kent, 

Where a usufructuary mortgagee does not take 
steps in time, calling upon the mortgagor to furnish 
additional security by way of compensation and for 
the purpose of re-imbursing himself to the extent 
of his loss, if any, the mortgagee would be deemed 





to have acquiesced in the diminished security, and. 


cannot, therefore, claim interest on the mortgage 


money on account of dispossession from a portion of . 


the mortgaged premises. Pzosanna Kumar HALDER 
v. GIRISH CHANDRA GHOsz Cal. 667 


Muhammadan Law—Dower—Promise by husband 
to make addition—Acceptance by. wife—Whether 
forms part of marriage contract—Right of retainer, 
when can be claimed—Possession, if should -be 


initially obtained—Presumption from retainer— - 


Circumstances of each case. 

Under the Muhammadan Law an addition may 
be made to’ the ‘dower at any ‘time during the 
continuance of the marriage, and the husband's 





` 


promise to add to the"čower, if accepted by the ` 


wife, becomes incorporated with the marriage contract > 


and is.binding on him, though. unless the Muham- 
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5 madan Law applies, 8 marriage already contracted 


may not form a valid consideration for such 
increase. The widow can hold the properties `of 


her husband until her dower-debt is-paid, only if - 


she has lawfully and without force or fraud obtained 
possession of them. Such’ possession must initially 
e.obtained by tae widow on the ground of her 


. claim for her dower-debt, and it would be lawful. 


and in’ lieu of her dower where the dower contract 
provides for it or she has been put into such 
possessiong by her husband in her life-time or by 
his heirs after her death.” . ; 4 

The presumption under the Muhammadan Law 
that when the widow has been ia possession of her 
husband's property during his life-time and has 
continued so for some time after his death, her 

ossession- has been lawfully obtained and is in 
ieu of her dower, which has been designed, for the 
benefit of the widow, as a means of protection to 
cher, her rights having been specially safeguarded 
in the Koran, is-not a presumption of law but a 


presumption of fact, depending. upon the circum- | 


stances of each particular case. JAHURDAN GARIB 
Kuan v, SAKINA BIBI E Cal. 1150 
Dower—Sunnis—Absence of settlement „at 

time of marriage—Presumption as to dower debi 


being prompt, if arises—Deferred dower—Wife,.2f, 
entitled to demand—Right of husband to transfer. 


, _ In the case of Sunni Muhammadans where it is 
not settled at the time of marriage whether the 
wife's dower is tobe prompt ordeferred, part will 
be prompt and part deferred,- the proportion refer- 


able to each category being regulated by custom, or 


in the absence af custom, by the status of the parties 
and the amount of the dower settled. There is no 
presumption in their case that a dower debt is 
prompt. ; 

A Muhammadan wife is not entitled as of right to 
demand: payment of her deferred dower debt: and 
cannot enforce such a claim ;.but if she does demand 
it and ifthe husband thinks fit to pay it or.to make 
a transfer of property in her favour: in lieu theréof, 

_ he is legally ecmpetent -to do: 60 and such transfer 
“ will be valid. Wiru MANGAT Rar Hina, “LAL v. 
Sarina BEGAM : 


L 
oles AWLT211 
————GlIft — Musha, doclrine of — Gift to ‘two 


persons jointly —Validety of—Transfer of possession, 


Necessity of —Question as to whether gift is 
complete—Frinciples. ‘ 


“A Muhammadan purported to make a- gift ‘of 


. several lands to his daughters and calling the tenants ` 


directed them to pay the rents to the two 

daughters which they did. Subsequently he executed 

two deeds of gift of his lands and houses to his 

daughters who went into possession. The ‘gift .was 

contested on the ground that it was invalid because 
_. of the doctrine of *musha’ and bacause of absence of- 
Y transfer : 


Held, that the donor-had left nothing undone, that.. 


he would have doneif hs had intended to complete 
the gift and that there was 
possession to the donces. 
Held, also, that the gift to two daughters joiatly 
was valid ‘even though the shares.were not divided 
‘and no separate possession was given; -and that 
whether the shares given tothe donees were equal.or 
unequal, oace tne donor had parted with complete 
possession in favour of the donees, the donees became 
the transferees af- the property ` andi: ' the gift was 
complete. . ~ ” 
In all cages in which the question is raised whether 
Wi gift governed by- Muhammadan Law: has beén 
completed, the most: satisfactory. method of dealing 
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. of the recovery of 


< EBRAHIN v. BAI ASI 


complete transfer of . 


“the result is notthe dismissal af the 


leri 


with the question is to direct attention to the conduct 
‘ofthe donor and the donee after.fhe time when the 
gift is said to have been completed. If, after that 
time the alleged donor contmues ta take the benefit 
of the subject of the gift—of reaping the. harvest, 
the rents or profits, or actual 
occupation or of such other: benefit, whatever it be, 
as can: accrue to the owner from the ownership of the 
particular subject of gift—then the possession of the 
subject of the gift has not been transferred. If 
the donee is permitted, directly or indirectly to 
receive the benefit, then the possession is transferred. 
- Bom, 225 
———— Guardianship — Minor girl — Mother . 
- remarrying and living with hersecond husband in 
the same house as the maternal. grandmother— . 
Preferential. right of guardianship of, maternal 
grandmother to paternal grandmother,tf lost. : 
‘The mere fact that the mother ofthe minor girl has 
remarried against the wishes of her relatives, and she 
and her second husband stayin the same house as the 
minor girl's maternal grandmother, is not a sufficient 
cause to deprivé the preférential right of the 
maternal grandmother to the guardianship of the 
minor to that. of the paternal grandmother. NUR 
Broom v. BEGUM . Lah. 972 (b) 
—_———Marrlage—Option of puberty—Declaration 
before kazi—District Judge, if -can exercise the 
power of kazi—Finding us to repudiation—Whether , 
can be interfered with-in tevision.* aoe 
Under Muhammadan Law: to make the repudiation of 
marriage by a girl on reaching-puberty effective, she 
must make a declaration before the “kazi” or 
<“ Judge and get his order thereon. Ifthe husband 
denies that there was avy repudiation, the onus is: 
on her to establish it by evidence, oe 
A District Judge has implied authority to exercise 
the functions of a kazi under Muhammadan Law. 
Even if it were held that the matter should have, 
been dealt with by the Court of: lowest jurisdiction 
in the first place, the passing of the ‘ order by thé 
District Judge would not bea material irregularity 
justifying interference wunder `s. 115, Civil Proce- 
. dure Code. . f ; ; p 
A finding on the evidence that the marriage which 
was contracted .by the girl’s paternal uncle was in 
fact repudiated by her on her attaining puberty is 


“ one with which the High Oourt- will not interfere in’ 


BIBI 
Cal. 1028 (b) 
~Pre-emption—Buyer himself pre-emptor 
—Whether other pre-emptore have right to pre-empt. 
Under the -` Muhammadan, Law, even when the 
buyer is himself a pre-emptor, that is,a person who 
would have the- right of preemption against an 
outsider, other persons’ having a similar right of 
pre-emption are entitled to claim-pre-emption against 
the buyer; And, in such acasa, the -rights'of the 
claimants to.preemption should be . determined in 
the same way in which they would haye been 
determined had the buyer acquired the property by 
enforcing his right of pre-emption against a 
stranger, in the absence of the other pre-emptors and 
‘the ‘absentee pre-emptors appeared subsequently: and 
claimed pre-emption and where both the vendee and 
the pre-emptor are in the category of pre-emptors, 
c suit, but that 
the property must be shared by thetwo claimants. 
KRAMAUTAR, SINGH v. Bury Kisuore Prasan SINGH i 
' ; is -' Pat, 931 (b) 
~m _Presumptlon—As to cash and “household 

.- furniture. š 
. .As regards Muhammadan . families, 


revision. MAKIZUDDIN MANDAL v. RAHIMA 








-there isa 


laxxii 
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resumption that cash and “household furniture 
i Pelong to the husband. Ma KHATUN v:Ma Bi Br 


ae Rang 654 
Texts—Interpreiation. ; 
In'interpretiog Muhammadan Law tezts,the opinions 
of Abu Yusuf and Muhammad where they agree are to 
be preferred tn the opinion of Abu Hanifa where they 
difer from him. IBRAHIM v BAI ASI Bom. 225 
————— Wakf.: SEE LANDLORD AND TENANT 966 
————Mutawalli appointed by advertisement 
and selection— Whether under Muhammadan Law. 
Under the Muhammadan Law, the appointment of 
a mutawalli canbe made by the donor and the 
succession to the appointment must be in accordance 
with the provisions of the deed of endowment, if 
there -is any. The succession to the-cflice of 
mutawalli may be in accordance with the desire of the 
donor, if he is alive: or ifthe’ intention of the 
founder cannot be ascertained from any established 
usage, then the appointment may be made by the 
executor of the founder ;and failing all these, the 
power of appointment is in the Court which represents 
the power of the kazi. Jt can hardly be consistent 
with the Muhammadan Law that the office of muta- 
walli should be advertised anda gentleman who may 
be qualified in every respect should be appointed for 
a period of three years, or for a further period at the 
option of -the members -of committee. A person 
appointed in such a way cannot invoke under the 
provisions of the Muhammadan Law the powers of a 
mutawalli. GHOLAM Hossatn Suan v. ALTar HOSSAIN 


Cal. 1215 


Negotlable Instruments Act (XXVI of 1881), 
§,27—Promissory note executed by manager of 
joint Hindu family for benefit of family— Lia- 
bility of members not signing. 

The rule that, in order to make a 
liable on a promissory note, the. 
appear on the 





‘person 
liability must 


member of a joint Hindu family 
- established that liability was 
managing member of 
benefit of tbe family orfor family business, 
then it is not open to the other members of 
the family to plead that because, to evidence 


and if 
incurred by the 
the family for the 


it is 


such liability a promissory note was executed on’ 


which neither their names appear [nor “is it 
specified that the liability is incurred for the 
purposes of or on` behalf of the joint family, they 
are not liable. Theirliability follows from the 
authority of the managing member to make other 
members liable for the contracts made by him for 
the benefitof the family or- for carryipg on 
legitimate businees of te family. BHAGWAN SINGH & 
Uo. v. BAKHSHI Ram Lah 556 


———— §, 118 (a). Sre Promissory Note 605 


Newspaper article—Construction of. 

Not only the article must be read aga whole but it 
must be considered in a fair, freeand literel spirit, 
And, while dealing With it, one should not pause upon 
an apparently objectionable sentence bere ora strong 
word there,butthe article should be dealt with 
in the spirit.of freedom and not viewed with an eye 
of narrow criticiem. The whole case should be 





considered in a free, bold, manly and generous - 


spirit towards the petiticner. In 


t the matier of 
te -ZEMINDAR 


_ Lah. 3708. B, 

Nulsance—Presumed grant of running water— 
Discharge of foul - effluent” 
permissible— Easement, 


INDIAN Gasns. 


Orlssa Tenancy Act (If of 1913). 


“Act applicable to land held by a raiyat. 


face of the document, does not” 
apply to promissory notes executed by the managing ` 


into ` drain—W hether- 


(hose: l 


Nulsance-—¢éoneld. 


The discharge of foul effluent into a drain through 


which: there might bea presumed grant of running 
water is not permissible in law as it imposes an 
overburden on the servient tenement. A grant of 
flow of water does not authorise the discharge of 2 
‘sewage effluent Brniv. SEETAL DIN Oudh 45 


ss. 74,232 
(1) (C). Sez Orissa Tenaxcy Act, 1913, s. 236 - 
805 


—— 58. 236, 232 (1) (c)—Chandnadars*®* Classes 
of chandnadars— Incidents of chandnadar’s tenancy 
—Right totransfer holding—Onus of existence of 
lacal custom or usage as to transferability. 
Under f. 286 of the Orissą Tenancy Act two 

classes of chandnadars are defined The first is the 

chandnadar who is aratyatholding his homestead 
otherwise than aspart of his holding as a raiyat, 
jn which case the incidents of his tenancy are regu- 
lated, generally speaking, by the provisions of the 

) The second 
class is that of the ordinary chandnadar who is not 

a raiyat. The incidents of his tenancy are regulat- 

ed by local custom or usage, and his rent is liable 

to re assessment on each revision ofa land revenue 
settlement. : i ` 

A chandnadar whose interest has been recorded 
in‘ thé Record of Rights is not a mere tenant-at-will 
liable to ejectment ona mere notice to quit from 
his landlord. “Occupancy rights ` are transfer- 
able in Orissa, subject. to certain conditions, 
since the passing of the Orissa Tenancy Act. The 
right to transfer an occupancy holding, subject to 
the payment of a certain proportion of the pur- 
chase money to the landlords, was expressly confer- 
red on occupancy raiyats by the Orissa Tenancy 

Act, but there is nothing inthe Act conferring such 

a right on chandnadars. The onus lies on the 

transferee to prove the existence of alocal custom or. 

usage by which the tenancy is transferable. CHINTA- 

MONI Rout v. SRIRAM CHANDRA Kar Pat. 805 


Oudh Civil. Rules, Chap. ||, r. 72 (2)—Scope of 
— Date more than a month ahead fixed fcr ezamina- 
tion of witnesses— Failure to apply fer summcns to 
witnesses within ten days of order fixing date— 
` Effect of Adjournment, if can be claimed. 
Under-r. 72 (2), Oudh, Civil Rules, Chap. H, 

when a date more than one month ahead is fixed 

for the’examination of witnesses, ihe parties are to ` 
make repeated efforts to procure service of summonses 
on their witnesses, Where a party does not apply, 
for issue of summons to his witnesses within ten 
days of the order fixing the date of examination, the 
result of -the dilatory conducten his part is thathe 
cannot bave hiscase adjourned if his witnesses are 
not served before the date fixed forthe hesring of 
the case. SITAL Prasan v, SIDDHI 

Oudh Land Revenue Act (XVII of 1876), 5. 40 
—Village ecmmunity, meaning of—Perpetual lessee 
with heritable and transferable rights—Status-of, 
The expression ‘community’ means" a beady of 

people having commonrights, privileges or interests 

or living in the ‘same place under .the 


the case of perpetual lessees with heritable and 
transferable rights. -A person who holds a perpetual ' 
Jease conferring upon him heritable and transferable - 
rights and expressly providing that he can never 
be ejected, must bedeemed to have an interest-in 
the land. He, isa member ofa. village community 
within the meaning. ofs.40, Oudh Land. Revenue. 


Aot, BINDESHWARI PRASAD v. KRISHNA MURARI We 


Oudh 850° 


Oudh 983 ~“ 


same laws. ' 
“and regulations” This meaning is fully satisfied in ' 


Val. 149] 


Oudh Laws Act (XVili of 1876), ss. 7, 9— 
Amalgamation of two villages having separate 
boundaries and maps~Village community, if 
constituted, 

Where a mohalis formed of three villages and 
this mohal is sub-divided into two mokals but sepa- 
rate maps and separate field books have been pre- 
pared for each mohal and each village has retained 
its separate bountlaries, the amalgamation of the 
villages does not constitute a village community. 
BINDHSHWARI Prasapv, Krishna MURARI Oudh 550 
Oudh Rent Act (XXII of 1886), ss. 3,107-H— 

Under-profietary rights ~How acquired, 

_The law in Oudh contemplates only two proprietary 
rights in respect of landed property. The 
words “ for which hbe is liable to pay rent” used in 
the definition of under-proprietor in the Oudh Rert 
Act must inthe context be interpreted to mean 

‘liable to pay rent to the superior propriétor “. 
Whenever a person isreferred to as an under-prap- 
Zietor the underlying idea always is that he isso in 
relation to a superior proprietor and not to another 
under-proprietor. Whenever the owner of any iater- 
est carves out another interest out of his own, the 
interest so carved out, by its very nature, must be 
inferior to the parent interest. The dcquisition of 
under-proprietary rights under s. 107-H is the resuit 
of a special provision ina statute. Because the 
Legislature has thought fit to confer the status of 
under-proprietor on a certain class of persons holding 
“in subordination to an under-proprietor, it does not 
follow that an under-proprietor can create the same 
right by means of a contract: without wiping out his 
own under-proprietary rights Consequently, when an 
under-proprietor carves out another interest out of 
his own butreservesto himself the rent and mali- 
kana dues, the transferee is not an under-proprie- 
tor. BINDESHWARI Perasan UPADHYAY v. KRISHNA 
MURARI Oudh 55 
Partition —Mortgage by one: co-sharer—Mortgagee 

losing possession in consequence of partition -Right 

of mortgagee to obtain possession—Option given to 
mortgagec to select particular piece of land— 

Whether affects his right. 
~ A mortgage deed stipulated that ifthe mortgagee 
was subsequently ousted from any portion of the 
land mortgaged which holding was owned jointly :by 
mortgagor and himself he would be entitled to make 
good the deficiency by appropriating an equal area 
to be chosen by him out of other land beloaging to 
the mortgagor. In consequence of partition pro- 
ceedings the mortgagee lost possession of the ared 
mortgaged and he instituted a suit for possession of 
a particular piece ofland which had fallen to ths 
mortgagor's share. This land had baen mortgaged 
by the mortgagor to another wh» was person joined 
as defendant: 

Held, that if the subsequent matter of a mortgage 
yas an undivided share and the joint sharos effected a 
Partitioa, the mortgage must pursue his remedy 
against the share allotted ia severalty to his mort- 
Bagor and that the fact that ths mortgagee had the 
option of selestiag a particular pieca of land and 
chose a portion mortgaged to othsra, did not affsct 
the applic bility of the general principle, MOHAN LaL 
Ww. WADHAWA Sinai i Lah 1195 
Partition suti—Power of Court to havz 

regard £a evznts occurring subsequent to institution of 

auis. 

Partition suits are an exzeption tə the general 
rule this the rights of ths parties in a suit must 
be ascartained asat tha date of ths action brought 
la partition suits the Oourt in determining the 
rights of ths pirties may in order tə sattle these 
rights completaly and flaally have razird to eventa 
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occurring subsequent to the date of the institution `- 
of the suit. Gautam FATMA v. ABDUL Aziz Sind 608 


Preliminary decree fur partition and deter- 
mination of mesne profits—Whetaer terminates ~ 
action. i 
Where the decree passed in a partition suit by- 

the trial Court purports to be a preliminary decree ` 
for partition of property and fer determination of | 
mesane profits, the decree cannot be considered as 
terminating the action which is therefore, still 
pending. GHULAM FATINA V. ABDUL Aziz Sind 608 


—Sult—Certain property omitted to be 
included—Res judicata, bar of, tf arises. P 
The plea of res judicata cannot be raised in a suit 





for partition if certain property is by mistake 
omitted to be included in the former suit for parti- 
tion. MADHO TEWARIv MATA Din Tewart Oudh 244... 


Partition Act (IV of1893), s. 4—Applicabiļity to 
Muhammadans—‘Family', significance of —Kkesi-,, 
dence, in common house if necessary for membership. . 
of undivided family — Son-in-law, position of, in un- 
divided family, 

The word family includes not merely a body - 
of persons who trace their descent froma common 
ancestor but alsoa group of persons related in 
blood who live'in one house or under one head 
of management. It is not necessery to constitute . 
an undivided family the same case points out, 
that the members of the family should constantly 
reside in the dwelling house nor is it necessary 
that they should be joint in mess ‘s. 4; Partition 
Act being of general application and Mubam-. 
madans being not excluded from the benefit of the 
saction. : : é ` 

Ordinarily a son-in-law would not be regarded 
whether with reference to a Hindu family or 4 
Muhammadan family,as amember of the family 
Sometimes, a son-in-law who actually resides in the 
family of his father-in-law for a number of, years 
and has practically taken up his home with his 
father-in-law, is regarded as a: -member of the 
father-in-law’s family. LATIPANNISSA BIBI vy. ABDUL.. 
RAHMAN Cal, 1008 


Partnership — Accounts suit — Plaintiff dead — 
Arbitrators ~- Administration suit in the meantime 

—Order for administration — Partnership account 
suit, whether should be stayed. 

R brought a suitfor partnership accounts, R died.. 
Executors were substituted. Tne suit was referred 
to arbitration, Award was made anda preliminary 
decrees was passed. After taking accounts, an award 
regarding the monies payable by partners, reserving 
only oae pointregarding interest to the decision of 
the umpire, was made. Meanwhils in an administra- 
tion suit by ona of the executors, an order | for 
administration of R's estate was passed. Soon after 
this order a decree in accordance with tne final award 
was passed in partnership a:count suit. R's daughter 
then obtiined an order from Court thai the partner- 
ship suit bə stayed altogether and tha: all creditors 
mustcom3in aniestablish their rights in administra- 
tion suit; ; ` 

Heli, that tha stay of tha partnership account suit 
should not have been granted. BaNarsipas v ANGIRa 
DEBI Cıl.671 


pariner— Automatic 4 





Insolvency of one 
dissolution, if takes place. 
In India, dissolution of a partnership does not take 
ploa automatically ' on the ingolyéncy ni a part- 
ners, Devst Goa v. TRICUMIT Pat,76Q ` 


w 
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Patna High Court Rules, Chap. V. r. 11. Ser 
LIMITATION ` 142 

Penal Code Act (XLV of 1860), ss. 34, 114, 302 
—Intention to kill expressed by one accused to 
another— Liability of both for act committed. ` 

When two people attack another armed with das, 
and there is evidence that one of them announced 
his intention of killing, both these persons are liable 
for the act committed by cne of them under s. 34, 
Penal Code. Even if s 34 cannot be brought into 
play, s. 114 will apply. Nea Sawe Din v EMPEROR 

Rang. 33 

———- SS, 77, 499, 500—Remarks made by Judge 
in the course of his official duty—Liability, tf 
exempted—Words prima facie defamatory and “mot 
bearing directly on matter—Complaint, if to be 
admitted—Protection to written judgment and 
remarks in the course of oral judgment— 

Distinction, if exists > 

The existence of exceptions to s. 499, Penal 
Code, indicates that the provisions of s.77 cannot 
by themselves cover-the case of remarks made 
by a Judge or Magistrate in the -course of his 
office, 50 as to exempt him from any liability 
under ‘s. 500. Where the words complained of 
are themselves prima facie defamatory and donot 
bear directly on the matterin hand, there is a 
prima facie case and the complaint should .be 
admitted-even if s. 77 were held to apply. 

There is no distinction in respect of the pro- 
tection afforded by s. 77, between a written 
judgment and remarks made in the course of a 
judgment delivered orally. KAMLA PATEL v. BHAGWAN- 
DAS : Nag.140 
———— 8.114. See Penat Cong, 1880, s. 34 33 
—~———-§ 120-B. Sze CRIMINAL PROOEDURE Cope, 

-1898, s. 526, Cmar. XXI ; 

61. Sez Civiz Frccspure Oops, 1908, 

Sos, II, Para. 14 i - 396 
—-———.8, 179 — Cresseexamiantion of witness— 

Question: as ‘to' the result of a case—Witness 

denying knowledge--Subsequent answer’ that case 

was dismissed— Conviction under s. 179—Legality 


—— —— $. 


of. > h 
pees during cross-examination a witness was 
asked. as to what was the result of a case and instead 
of answering inthe affirmative orinthe negative, 
he said, “I donot know,” and subsequently said 
that. the case was dismissed, and the witness was 
prosecuted and convicted under s. 179, Penal-Code ; 
Held, that the Magistrate was not ‘justified in 
assuming that the witness before him was aware of 
the result ofthe case and deliberately stated that 
he did not‘know and that the witness could-not be 
considered to have refused to answer the questions 
put‘to' him ashe gave perfectly rational answers and 
there was no reason for the Magistrate to hold that 
the witness’ declined to answer. BHARDUL KURMI V. 
EMPEROR © ~ ; . » Al. 1061 (a) 
~——~—83.'183, 186, 195—Arrest by execution 
warrant-Judgment debtor released forcibly— 
Written complaint to District Magistrate under 
3. 195—Criminal Irocedure Code (Act V of 1898), 
ss. 476, 195— Complaint described as under— 
Effect of 7 
In execution of a decree in favourof P against 
N and M, warrants of attachment by arrest of the 
judgment-debtors were issued by the Subordinate 
Judge. Two process servers effected the arrest of thé 
judgment-debtore, whereupon R and seven 
me to the rescue of the judgment-debtors and 
forcibly got. them released. The process servers 
made a report tothe Subordinate Judge and the 
Subordinate Judge-after issuing notice, to all the 


persons, who rescued the judgment-debtors drew up’ 


INDIAN CASES. - . 


„the Sessions Judge ‘suo 


others © 


Penal Code—contd. -. - > i l f a 


a complaint under s. 195 of the Code of Criminal 
Precedure and forwarded it'to the Court of the Dis- 
trict Magistrate for necessary action. The District 
Magistrate forwarded the complaint to a Magistrate 
of the First Olass, and the latter in a summary trial 
convicted all the accused of an offence under s8.. 186 
of the Penal Code and acquitted them of an offence 
under s 183 ofthe Penal Code. An appeal was 


- filed by R and six others and the Sessions Judge 
` acquitted them all. Two ofthem did not file any appeal 


against their convictions by the trial Magistrate of 
an offence under s. 186 of the Penal Gode but 
motu’ took action in 
favour of two sccused and referred’ their cases to 
High Court with arecommendation that their con- 
viction under s.1&6 be set aside: j ; 
Held, thatin the present case the Subordinate Judge 
filed a complaint as required by s. 195 of the Code 
of Criminal Procedure It istrue that the learned, 
Subordinate Judge had described his complaint as 
one under s- 476 and 8.195 of the Code of Criminal 
Procedure regarding offences under s. 1€3. of the 
Penal.. Code, but the mere factthat hehad madea 
reference to's, 476 of the Code of Criminal Procedure 
did not’ make his complaint any theless one under 
8,195 of the Codeof Criminal Procedure Thereference, 
therefore, was entirely misconceived. JoDHI v 
EMPEROR - Oidh 377 


s, 193. Ses CRIMINAL Precepure Cone, te 


Ss. 193~Offence under—Complaint by 
Collector—Sufficiency of— Collector acting without‘ 
jurisdiction, effect of. Sa 
The summary investigation which a Collector 

holds under s 14 of the Patni Regulation (VIII of 

1819), is one in.the ccurse of which proofs can be 

called for and as the result of which an award may 

be made. The Collector holding the investigation, 
therefore, is a tribunal which would come ‘within 

the meaning of the word ‘Court’. Consequently a 

complaint’ under s. 193, Penal Code, cannot be taken 

cognizance of except upon the complaint of that 

Court. The Deputy Collector is a ‘Court’ though 

he may not have been acting with jurisdiction. It 


s. 195 








.is not correct to say that an offence under s 193 of 


the Penal. Code, which is an. offence against public 
justice and-so not cognizable without the complaint 
of the Court concerned or some Court to which it is 
subordinate, would be cognizable on the complaint 
of some other person or body when the Court itself: ' 
was acting without jurisdiction. Ne, 
First hand materials, disclosing all the elements 
which are requisite to make out an offence of -; 
cheating, must be before the Court before any pro- | 
cess can issue in respect of it. BIBRUTI BHUSAN v. 
Kurm CHAND Cal. 363 - 


— 8. 211, Suz CRIMISAL Precepuré  Cope® 
1808, s. 195° l 201 


S. 294-A SsuConrracr Act, 1872, e. Das 
8. 302. Sre PENAL Cong, 1860, s. 34 33° 


d k 

8. 302—Accused and deceased having y. 
illicit relations with same woman—Deceased noti 
prepared to gire up illicit connection — Whether 
constitutes provocation— Sentence. 

The mere fact that the accuscd was 
suffering the pangs of jealousy, which drove him 
to commit the murder, does not furnish any- 
ground for saying that he received any provoca- 
tion’ at all of any kind. The fact that the- 
deceased fell in ‘love with the came woman the) 














Vol. 149} 
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accused was in love with and the fact that the deceased 
was not prepared to give up hisillicit connection 
with that woman at the bidding of the accused, 
can hardly be said to be conduct which gave 
grave provocation to the accused, and will Lot 
mitigate his crime of brutal murder committed 
after premeditation. EMPEROR v. SHANKAR 

Oudh 69 


S. 302—Accused challenging deceased to 
fight —First blow struck by deceased Both drunk 
—Fatal ifuries inflicted by accused—Offence, if 
murder—Sentence—Lessor, penalty, 

Where the accused challenged the deceased to 
fight with him and on the latter's refusal asked tha 
deceased to assault him whereupon he gave accused 
a blow and immediately the accused drew hia 
knife and inflicted wounds which had a fatal 
result: : 

z Held, thatthe fact that so many fatal injuries 

were inflicted tells strongly in favour of an intention 

to cause death and the accused was guilty of murder, 
but as the parties were drunk and the first blow was 
struck by the deceased, the lesser penalty should be 

imposed. Nea SEIN Gr v, FMPEROR Rang. 1176 

$.302—First information repcrt mentioning 
natural death due to a fall on log of wood— 

Deceased old and infirm—Prosecution evidence 

vague and unreliable—Medical evidence not definite 
| Conviction under s. 302, if good. 

Where the deceased was about 80 years old, 
suffering from rheumatism: the first information 
report by chaukidar mentioned that the deceased 
nust have fallen on a log of wood and died a natural 
leath; the medical evidence could not definitely 
ay whether the death was due to violence or natural; 
he prosecution evidence was vague ard ‘unreliable; 
ll circumstances pointed to a natural death ; 








Held, thatno charge under s. 302 of the Penal 
Jode had been made out against the accused, 
\UBKARAN V. EMPEROR Oudh 473 





ss. 302, 149—Rioting and murder ~ Mob 
murdering certain men -Common object of the 
mob—Inference—Accused. not pleading innocent 
intention ~ Onus of proof that they did not share 
common object, 

It may well be that a perfectly lawful assembly of 
itizens may become later a riotous mob and it may 
© that in the mob there will be a number of innocent 
eople who do not share the common object of the 
oters, When a person is found to be amongst 

mob of rioters the law will presume that he 
1ares their common object and intention If he does 

36 share that common object and intention, ths onus 

upon him to prove his innocence. What the 

‘amon object and intention of a mob is, can only be 
ferred from its actions. 

Where a mob has murdered certain men, 
fereuce which can be drawn is that the 
ject of the mob was murder. 
cused did not share that common object, it is for 
emto prove that fact. When the defence is not 
at they were amongst the gathering of villagers with 
. innocent intention but that they were not there 

all, they are bound to rebut the presumption that 
ey shared in the common object of the mob, Ramm 

EMPEROR i All. 210 


S. 304. See CRIMINAL PROCEDURE Cope, 
1898, s. 233 : 343 


SS. 323, 325. SER CRIMINAL Procepure 
“ODE, 1893, s. 233 231 


the only 
common 
If any of the 











1698, s. 195 201 
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—-——8.325, Sze CRIMINAL Proospure ņỌJODR, 
1898, s. 238 343 
——-—8. 352 Sen PENAL Cope, 1860, s. 448 | 368 
S. 366-A—Ojfence under—Sentence of whip- 
ping inaddition to detention in Borstal School— 
Legality of—Burma Prevention of Crime (Young 
Offenders) Act (III of 1920) 5 250). i . 
Where the accused was convicted for an offence 
under s. 366-A, Penal Code and sentenced both to 
detention at the Borstal Schooland also to receive 
shes : . . whe 
Ea that the sentence of whipping in addition 
to a punishment to which he was liable not under the 
Penal Code but unders. 25 (!) of Burma Prevention of 
Orime (Young Offenders) Act III of 1930, was illegal. 
Where the accused has given „way to his 
passions, detention in a Borstal institution is 
normally not likely to prove either so efficacious or 





so salutary a punishment as a whipping, which in 
such cases operates as a wholesome and striking 
reminder that young men must behave themselves 
properly in their relations with women and girls 


and must learn to control their natural instincts, 
This object is much more likely to bs achieved by a 
whipping than by a period of reflection and detention 
in a Borstal institution. Emperor v Sawer BEIN 

Rang. 139 (a) 


oz g CRIMINAL PROOEDURB 
————— ss. 399, 402 EB pee 


898, s. 531 - f 
Ps 403 — Taking delivery of goods im, 
pursuance of notice of the trial Magistrate with 
the knowledge of an order to ‘the contrary by a 
Court of Appeal—Notice of the trial Magistrate 
containing alternative of forfeiture incase of 
fatlure to take delivery—Goods of— 
Offence under s. 403, if committed. an Š 
The trying Magistrate while acquitting the 
accused ordered tho alleged stolen logs of wood to 
be returned to thecomplainant. The accused preferr- 
edan appeal unders 520, Oriminal Procedure Code, 
The appeal was admitted and an order staying the 
restoration of logs tothe complainant was passed 
But by mistake “in office this order was not com- 
municated to the trial Magistrate. In the meanwhile 
the logs were taken delivery of by the com plainant in 
pursuance of the notice calling upon him 
to take delivery within three days ofthe receipt 
of the noticefailing which they were to be sold and 
proceeds forfeited whereupon the Court of Appeal 
started prosecution against the complainant under 
l Code: - 
z Hell, thet no offence under s. 403, Penal Code was 
committed. Even though the accused may have been 
aware ofthe stay order there was a notice with the 
alternative of forfeiture and ‘even if after taking deli- 
very he disposed them off pending consideration in 
appeal, he cannot be held guilty under s, 403. , 
Held, also, that the proper relief for the complain- 
ant was to be obtained in the Civil Court. , NAGENDRA 
Nara Roy v. EMPEROR Cal, 36 


—ss. 403, 405—0ffence under—Dishonest 
intention is cenough—Wrongful loss or gain, if 
All that is necessary for an offence under s. 403, 

Penal Code, is that there should be misappropriation or 
conversion with the intention of causing wrongful gain 
or wrongful loss. It is not necessary that loss or gain 
should have actually accrued before the offence a com- 
pleted. All that is required is that there shou be 
an intention of causing such gain or. loss which wou 

Kasur Ram MEHTA v, EMPEROR 

All. 420 F. B, 


disposed 


amount to dishonesty. 
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——— S, 408, Sez ORIMINAL | PROCEDURE 








Cope, 
|" 4898,85. 179, 181 ; 402 
Ta s 409. Sec CRIMINAL Procepyru Cops, 
` 1898,'8. 526, ` 235 
~ 8. 415. Sur Fraup 903 


——-——88. 441,442, 447—Ferry boat, if ‘property’ 
“within the meaning of s, 441—Criminal trespass, 
tf canbe committed to a boat—Substitution of 

_, condiction under s.'442 for oneunder s, 441— 
; `- Legality of. Ea E 


INDIAN CASES. 


The definition given in s; 441, Penal- Code, is wide ` 


„enough to cover a ferry boat which is ‘property’ 
‘within the meaning of that section. Consequently, 
-there can be a criminal trespass within the meaning 
` ofs. 447 toa boat. 

_ : The offence described in s 442 of the Penal 

“Code is ‘more ‘serious than that described in 

: 5,441; Itis indeed an’ aggravation of 


, described „in's, 441 ‘for the -reason~ that there 


‘, ia likely tobe a greater degree of annoyance and ` 


‘inconvenience involved by the invasion .of the 
~ amenitiés or privacy of persons dwelling 
_ building, or tent or vessel of the kind contemplatec 
“by §. 442, As this offenceis more serious “than the 
‘ offence under s. 441, itis not open to the Sessions 
~ Judge tomake a substitution of conviction under 
fe 442. for one “under’s. 441.- DHANANJOY DHARA- 2: 
t” PRovar CHANDRA 
ao 188,.-448, 352, 506—-Accused taking 
forcible possession of complainant's house during 
his absence—Primary | intention |. of, becuse to 
secitire possession — Annoyance an insult to 
-complainant— Belief of accused in good faith.that 
> «they had titlek—Whether exonerates them. 
‘+ The complainant wanted to purchase a house and 
~ algale-deed in repect of the house was duly regis- 
tered in his favour. 
t. the “Bale deèd was going- to be registered, they for- 
` cibly' entered the house in question and broke ,a 
~- portion of a wall and forced open the lock which 





Kad 
A5 


WI. 


-: had! been put -upon the outer door of the house and : 


+ -thas - having forcibly effected entry into thse house 
“ they: made their. women-folk occupy the house. When 
~. the complainant returned to the.house after getting 


in any. 


Cal. 431 - 


When the accused heard that .. 


+. thesale deed registered, he found that his house liad - 


+t been forcibly taken possession of by the accused 


= who began toabuse himand wanted to assault him : 
Complainant thereupon ` 
persons with - 


+ ithe came -near them.. 
© filed-acomplaint charging these four 
{offences under -ss.448, 352 and 506 of the Penal 
‘Code. Tt was found ae a fact that the complainant 
was in actual physical possession of thehouse: . 
& Held, that although it may bethat the primary 
+ intention of :the accused was to secure posses- 
-; sion of: the house, but in doing sc. by means 
‘ of force and violence they were certainly 
#'annoyance and insult to the complainant and the 
conduct of the accustd in: breaking a portion of the 
-wall of the. house and in smashing the lock which 
“twas: pub onthe outer door or the house was such.as 
< 40 cause insult and annoyance to the complainant. 


tg:Jt may be that the applicants believed in “good faith ' 


- “that they had a genuine title to the house indis- 


causing - 


s 


` pite, ‘but’ the fact that they believed: thatthey bad a 


legal title to the house would not justify them in 
taking the law in their ‘own hands. - ES 


Heid, further that, the fact that the houses was- 


, temporarily vacant did not make the offence of taking 


. forcibla possession of the house any the less an offence’. 


a of criminal trespass. RALDEO PRARAD v. EMPEROR . 
is 7 es a Es Oudh 368 





Ts A467; See CRIMINAL 
ees eee 


Preceptre Cone ` 
235. 


, away the complainant's wife 
-be such, but : 


» [1934 


Pena{ Code—coneld, 


|| 








SS. 482, 485. Sev Carn Proc 
Cone, 1598, s. 109 rare merry 
-+ S, 498. Sse CRIMINAL PROCE 
1898, s. 199 å Po 06 
——— 5, 498 — Complainant's wife choosing 


leave her husband and live with accused of . 
` own accord— Absence of evidence of concealm 
_ or detention—Offence under s. 49B, if made out. 

Wherein a case under 5, 498, Penal Code 
was found that the accused did not take or ent 
] whom» hò knep 
L that she of her own accord ch 
to leave her husband's house and came to stay 
the house of the accused and there was 
evidence that he concealed or detained her agai 
her will with the intention that she should h 


- illicit intercourse with him : 
the offence - 


Held. that the accused could not be held to 
guilty under s. 49%, Penal Code. 

The | Penal Code is not a còde of et} 
compelling erring married women to walk in 


straight and narrow path of virtue MoHamn 
Husain Kuan v. Laxgat 7 Oudh 2 


$.498—Girl living in the same house 
accused If enough to prove offence under s.: 
Penal Code. ` ` g 
The mere fact that the girl is living in the ka 
house with the accused and Lis relatives does ` 
prove that she was enticed away by any or al 
them. LUQMAN v. EMFEROR Lah. 1106 


> 88.499, 500, Ses Pena Cope, 1860, 3.7 











: 1 
s. 506. Snr Prva Cope, 1860, s. 448 3 


Pensions Act (XXII! of 1871), 8. 6—Certijicate 


Corlett- ca of fresk certificate for fi 
suit. . 


Unders. 6 of the Pensions Act, a certificates 4) 
the Collector is necessary for every case to be t 
by the Civil Court. 

Where -the predecessors-in-interest of the plai 


` had obtained the certificale and instituted a , 


against the 
Tee: - ` < 
leld, that the certificate was not sufficient fo: 
suit in 193], after there had beena novation of 
grant in the ‘defendant’s favour. Derca Da; 
Gurpas Lah. 9 


PleadIngs—Admission as to untruth of allegat 
in plaint— Dismissal of suit—Alternative praye: 
facis contradictory to allegations in plaint— Pre 
Jor remand— Whether can be allowed, 

A suit for balance of money due was dismit 
on the admission tbat the allegation on which 
suit was based was upirce. In appeal plain 


defendant's fether and obtained a 4 


“claimed that they were entitled to have they « 


remanded for ihe decision of an issue arisin 
of a plea adumbrated by them as a pcesible 
ternative claim, This alternative claim was þe 
on facts quite contradictery to the allegation : 
viourly made: : ; 
: Held, that this should not be allowed and the 
peal ehould be dismissed. I au SINGH v. Fazan Dy 


i o fa Lah, § 
Practice. ™ “He ER 
See ‘CiviL Procepure Cope, 1908, O. XLI, r. 11 
Ak 8857 
‘Sze LAND Acquisition Act, 1894, s. 24 r 
Sre WILL TT pe gy a £ 


Alterations and 


correction | in 
- deprecated; i a. Be eee 


NG 3 


en 


se- 
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Practice—contd. 


It is reprehensible to make alterations or “correc- 

’ tions™in tne record of the depositions. F E COHRESTIEN 

uv, JAIDEO Prasad Ral Pat, 828 

- ———~—Appeal—New plea—Mized question of fact 
and law, 

A new plea inrespect of which no issue was 
framed in the trial Court and which raises a mixed 
question of law and fact which has: not 
into in the trial Court cannot be raised for the 
first time in apbkel. BINDESHWARI PRASAD v. KRISHNA 
MURARI ‘ : Oudh 550 
——~——® Appeal- New point if can be taken. 


Any new point of law may be taken in appeal: 


if the same may be fairly urged on the facts 
admitted by tha parties orfound by the Court, 

Suro’ Rat CHAMAR v. MUDEER KHAN Al, 797 
-Application to bring legal representative 





on record—Civil Precedure Code (Act V of 1908}, 


0, XXII, r. 9 (2). 

Where the appellant puts in an application asking 
the Court to excuse four days’ delay in view of the 
fact that he was not in a position to know the 

< exact date of the death of mahant, it isa fit case 
for extending the concession permitted under O, XXII 
r. 9, sub-r. (2), Civil Procedure’Code, Sam Das v. 
Mauasre Das Lah. 1187 
Documents admitted to be genuine— 

Admissibility, whether can still be questioned — 

Appellate Court—Objection not raised as to admissi- 

bility of evidence in lower Court~ Appellate Court 

satisfied as to its inadmissibility—Eyjfect of. 

When a party adm its the genuineness of a docu- 
ment heis bound by his admission and cannot be 
allowed in appeal to go back upon it, But the 
question as regards the admissibility of the docu- 
ment would still be open tohim if there bas been no 
contrary admission in express language and no 
waiver. 

An Appellate Court which has the duty to weigh 
the evidence on both sides afresh and - for its onn 
satisfaction, isnot bound toact upon inadmissible 
evidence merely because no objection to its admis- 
sibility was taken in express terms in the 
lower Court. It is its duty to ignore sucha docu- 
ment if itis satisfied that itisnot legally admissi- 
ble. Nazwa Kaatun v. Basant Sinan All, 781 F. B, 

Evidence based upon prejudicz condemned. 


The practice of introducing a great deal of evidence | 


' based upon prejudice and not strictly necessary to the 

inquiry which the Judge is conducting, which is 

common in India. condemned Firu Sonirnam-Ram 
NIRANJANDAS v. TIRU S. A, R.M Crerrayar 

Rang. 723 

—Flea of special limitation under Bengal 

Tenancy Act, Art, 3, Sch. IIT, neither taken nor 

urged in lower Court—Power of High Couri to 

consider it.” 

Where a pleaof special limitation depends on a 
question of fact and such a pleais ‘neither pleaded 
- nor urged in the lower Court, the High Court will 

not consider it as a question of fact, but it can do 

so as far as it raises the question ‘of law. JURAWAN 

SINGH v. RAMSOREKH SINGH Pat. 561 





oo Collector should jollow rulings of High 
ourt. 
In cases in which appeals lie to the District 
Judge and ultimately to the High Court, it is 
“the duty of Assistant Collector to follow the rulings 
of the High Oourt, BISHESHAR NATS v. ABDUL 
i All. 961 


of 





Privy Council—Pleadings — Structure 
yw Pleadings not to be stressed too strictly. 


' GENERAL INDEX. 


been gone — 


- Procedure Code and nothing else. 


Precedent—Appeal competent to High Court ` 


. tha Yo 1rb of ürat instante 


Practice—contd, be hte thes 


Theirlordships of the Privy Council will ba 
disinclined to stress the structure of the pleadiiga 
ina suit too strictly, if fair notice of the case to be 
made by the plaintiff has been given, and issue has 
been joined om an enquiry but faintly - adumbrated 
in the pleading. Somgsnwar Dutto SIREHAWAN Dirr 

eo ie? 'P-C 4380 
—————Rules of practice of High Court—-Whether 
binding on Mofussil Courts. e - 

Although a High Court may have its own rules of 
“practice, these rules of practice are not binding 
upon Mofussil Courts which -ara bound by the Civil 
Ousttyar FIRM v. 
M. P.N. First Ga iS “Rang. 774 

-Second appeal—Point of law not taken 
earlier, whether can betaken at any time: : 

A point of law may be taken at any time provided 
that forthe decision of that point no fresh finding 
is necessary. ‘If the facts admitted or if the finding 
of the Court be enough for the desision of the point 





of law, a Court is bound to hear it and if ‘necessary 
give effect to it. PRABHU LAL v. BADRI All. 315 
-— Second appeal—-Res judicata, plea of— 





Whether can be taken for first time in second appeal. 


A plea of res judicata cannot be allowed, to -be 
“taken for the first time in second appeal. Ikram 
ULLAH Kuan v. RAHIM Bux All, 93 


Subsequent events—Court's ` power, ‘10’ give 
relief with regard to incidents that may have 
happened after the institution or decision of suit, - 
The Court is entitled to give- relief tothe parties 

with due regard to incidents that may have happened 
„after the institution of the suit or even after its 
decision, if this course is desirable or essential in the 
interests of justice. h rer ve 
A suit for house rent was dismissed on he 
ground that the plaintiff was not entitled to rent 
since the house was sold in execution proc:edings 
against him, the plaintiff went, in revision .and the 
sale was subsequently set aside: . a“ 
‘Held, that the sale having been set aside, in order 
to prevent a multiplicity of suits, it was desirable 
to take notice of events that happened after the suit 
was dismissed and which revived the undoubted 
right of the plaintiff to recover the rent from the 
defendant. MR3. I. J. ANGLESY H, O. Ran Lah. 978 


Substantive case failing—New cas, if can 
be put foward. i ~ 4 
Wher a party puts forward a substantive case 
and when that case has failed, i would not ba 
right to allow him to proceed on a supposed case 
which was not his case at all at any stage of 
the suit, JAHURDAN Garis Kuan V. Sanna BIBT 
Cal. 1150 
Transfer of case—Personal notice. to parties 
necessity of. : : 
Where s case is transferred from one court to an- 
other the plaintif is entitled to personal notice of 
the transfer. Notice to the Pleaderengaged by the 
plaiatiff in the original cours is‘not sufficient: Gyan 
SINGH v, BUDHA i ` Lah. 958 


Trial Court's diseretion inre-calling witness 
_—Givil Procedure Code (Act V of 1908), ss, 2 cl. 
(Li). 49, 100 —Restitution claim against decree- 
holder—Whether equity is available to judgment- 
debtor —Decree—Execution by assignee—Sale order 
during decree holder's lifetime—Right of the 
legal representatives of decree- holder. ted 
“in mattars of allowing questions to witness. 

certain amount of discretion always: vests in ths 

trial Gourt, and in the exercise of that discretion if 
is of opinion that tie 








- Jexxvill 
Practice— concld. 


questions were moreor less of a frivolous character, 
itcan refuse to -re-call witness. 

, Where the judgment-debtor had applied 
restitution against his decree-holder, 
assigned his decree to another who 


to claim 
who had 
had notice of the 


claim, and in execution of the decree by the assignee, ` 


had contended that the assignee’s right was subject 
to his claim for restitution: 

‘Held, that the mere claim for restitution was not 
„an equity which was available to the judgment-debtor 
and that the right of set off was, not in existence on 
the date when the application for execution was made. 
. The principle which is embodied in s.49, Civii 
Procedure Qode, is the same as that enacted in 
s, 132, Transfer of Property Act of 1882, and 
the right of set’ off is . an equitable right, 
and if the judgment-debtor has the right to 
‘set upa cross decree under O. XXI,r. 18° of the Code, 
he has this right also against the transferee of the 
decree-holder. : 

Even if during the life-time of the decree-holder 
the order for sale in execution of the decree which 
has been assignedover to another was made on the 
.principle analogous to res judicata, it isno longer 
open to the assignor's legal representatives to 
contend that execution cannot.proceed for the entire 
sum in respect of whichitis sought to bring about a 
gale of the: property. Nacenpra Nata Roy v. 

“HARAN ‘Cuanpra .ADHIKARY - Cal. 927 


Pre-emption—Pre-empior and vendee—Relation 
between— Execution. of indemnity bond by vendor in 
favour of vendee—Contract of sale and contract of 
indemnity forming one and the same transaction— 
Pre-emption decree—Right of pre-emptor to sue on 
indemnity bond, ' | 

Under the law of pre-emption the pre-emptor is sub- 

‘stituted in place of the vendee and prima facie all the 

rights attaching to the vendee in respect of the prop- 

erty should also pass to the pre-emptor. 

Where the vendor executes a 
favour of the vendee and the contract of sale and 
the contract of indemnity are so closely connected 
that they can be considered to be parts 
transaction, a pre-emptor obtaining. a 


decree in 


respect of the sale is entitled to sue upon the indem- . 


| nity bond, Morn Uppin v. MAQBUL ALAM 


All. 1213 


hah when should 





Right to enforce pre-emption, 

exist, — 
- The right of a plaintiff to enforce pre-emption 
exist not 


must -only at the time ‘of the 
sale but also at the time of the institution 
of the suit to enforce. that right, and if the 


: plaintiff loses that right after the sale,or at any 
time after the institution of 
the decree for pre-emption can be passed in his 
favour, he is put out of Court and no relief can 
be granted to him. But the piaintifis do 
their right to enforce pre-emption when the pre- 
ferential right of another to pre-empt the property 


“has been extinguished and ‘hence does not.stand in ` 


their way. SALAMAT ALIY. NUR MUHAMMAD KHAN 


Oudh 258 ` 


.Presidency Towns Insolvency Act (IH of 1909:, 
s. 7. Sre Presipency Towns Insotvency Aor, 1909, 
as. 55; 56 ‘ : pa 995 

- s 9 (gi—Notice of suspension by’ agent, 

whether act of insolvency —Position of Agent of 
Chettiyar Banks of Burma, : - 

' The agent ofa Ohettyar firm in Rangoon can gire 





-the necessary notice. of suspension amounting toan `` 


act | of insolvency. The position of an agent or 
Aiyarofd Chettyar Private Bank is, in this respect 


INDIAN CASES. 


security bond in. 


of one - 


the ‘suitand before , 


not lose: 


[1934 
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very similar to-the position of a Bengali gumastha, | 
Pres SoonrRaM RAMNIBANJANDAS V. Firm S. A. R.M.. 
CHETTYAR 5 Rang, 723 
————s. 9 (g)—Order of adjudication against. firm 
for acts committed by agent—Duty of Court— Agent's 
acts, if can -be deemed to be those of principal.. : 
The mere fact of a person being an agent of g 
firm cannot in law entitle him to allow a creditor to - 
obtain an order of adjudication because he, the agent 
purports to commit an act of insolvency within the - 
meaning of s. 9, Presidency Towns Insowency Act. 
It is ineumbent on tha Court to require proof from 
the adjudicating creditor that the agent who, is 
alleged to have committed the act of insolvency was 
expressly or impliedly authorised to, do so or that the 
ordinary course ofthe business that he carried on 
for hia principal, or thatthe nature of such business, 
was sufficient to justify the Court holding that the 
agent's acts should be considered, in the circum- . 
stances, to be the acts of his principal. This is a 
especially.so in the case of an act of insolvency under 
cl (g), 8. 9. In the matter ofS. A, R.M CHETTYAR 
Firm Rang. 1036 
——— ss. 9 (g), 21— Notice of suspension of 
payment — Essentials — Notice of temporary sus- 
pension, effect of—Form .of notice—Speech to 
creditors, whether notice— Power to amend petition 
where wrong notice was referred to—Dishonouring 
cheques, whether notice.of suspension. x 
The dishonouring of cheques upon perfectly solvent ` 


r 


. current account is a suspension of payment. 


A suspension of payment can be either a permanent 
suspension or a temporary „suspension, Whatever 
reasons may be advanced as tothe cause of a suspen- 
sion and even when those reasons allege that paymen 
will, in all probability, be renewed at some future 
date. there is no doubt that such action on the part 
of a Bank, or a Chettyar firm, taking deposits, which 
isin the position of a private Bank, must amount 
to a suspension. £ . 

Quite apart from the question of requisite notice, 
a stoppage of payment by-a private Bank, when no 
justification for such stoppage can possibly be put _, 
forward except a temporary embarrassment, must be 
a suspension within the meaning of the Presidency 
Towns Insolvency Act. í 

The dishonouring of the cheques by returning them 
to those who presented them is also a notice under 8. 9 
(9) of the Presidency Towns Insolvency Act. 

‘Tho legislature has not laid down tbat notice of 
suspension. should: be in any particular form. A 
speech to the creditors may amount to such notice 
even though all the creditors had not assembled at 
the meeting if it was intended to apply to all of 
them. ` 

Where a notice of suspension has been given ina 
speech it is a notice Lo all the world, and any other,. 
notice which follows upon. such a statutory declara-© 
tion is nothing but a mere repetition and has no 
statutory significance. FIRM SOONIRAM RAMNIRANJAN- 
Das v. Fira S. A. R. M. CHETTYAR Rang. 723 
ss, 13, 9 (g)—Mere allegation as to notice 

of suspenston—Sujficiency of—Evidence of acts of 

insolvency not mentioned in petition— Whether 4 

can bz adduced— Annulment of adjudication order 

obtained at instance of ereditor—Official Assignee, 
whether entitled to commission, 

A creditor has not only to put forward in his ` 
petition a specific act of insolvency as contained in s. 9 
of the Act, but hehas also to prove thatan act of 
insolvency has actually been committed. The credi- 
tor's petition- also according? to} 8. 13; Presidency. | 
Towns Insolvency Act, must be verified by an 
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affidavit or affidavits of some person on. his behalf - | 2 tim 
>, thatthe alleged suspension took place, and, within 


having knowledge of tha facts. After an order of 
adjudication has been made on specific acts of in- 
solvency, contained in .affidavits filed in support ‘of 
the creditor's petition, the Court is not empowered 


to allow evidence to be-given of acts of suspension . 
in the petition” 


of payment other than those.contained 
and the affidavits filed. eta os, : 

Where a banking firm closes its doors and gives 
notice to its creditors that ib is not going to make 


any further payments to its customers, this can (be, 
said to anfount toan act of insolvency amounting tò- 


suspension of payment. ‘But where a banker tells, 


his customers, “lam unable to meet ‘your: demands ° 
owing to the peculiar circumstances, viz., that you are- : 


all demanding instant payment of your dues, but 


give me time to satisfy you that I am perfectly.. 


solvent,” that cannot amount to a suspension of 
payment. ' 
Tn acase where an adjudication order obtained by 
a creditor is annulled, the Official Assignee is entitled 
toa commission, though. he is, entitled to demand 
“from the adjudicating creditor all the out of pocket 
expenses he may have incurred. 5. A. R M. CRETTYAR 
Firm In the matter of , 
s. 17— Adjudiention—Deceree_passed- against 
personadjudicated—Right to appeal, if passes to 

` Oficial Assignee. ake 
- When. a person has been adjudicated insolvent, his 
right to set aside a decree for money.passed against 
him-on the-ground af fraud passes to the Official 
Assignee. The right to appeal against a judgment 
_ passed against him-ceases to be exerciseable by the 
insolvent after his, insolvency. RUSTAMJI ARDESHIR 
. Cooper v, BYRAMJI BÒMANJI TALATI, . Bom,910 
ss. 17 and 46—Civil Procedure Code (Act 
V of 1908), ss. 47, 145 and O. XXXVIII, r. 5— 
` Transfer of Property Act (IV of 1882); s.- 67— 
` Execution by secured creditor—Judgment-debior 
-becoming insolvent—Leave of the Court if necessary 
—Official Assignee, if necessary party — Security, 





if canbe enforced in execution—Maintainability ' | 


of suit unders. 67, Transfer of Property.. Act—Who 
can contest execution on judgment-debtor's.imnsolveney. 
The Official Assignee is.a necessary party ' to 
proceedings taken in the course of execution of a 


money decree against an insolvent. It is, not neces- ` 


` sary that leave of.the Court has to be obtained and 
the earlier part of s. 17, Presidency Towns Insolvency 


Act, applies only to such debts as are provable in in- - 


_ solvency. The earlier part of s. 17-applies to debts 
as are provable only in insolvency. A _ secured 
creditor, therefore need not take leave under s. 17. 


A security bond executed by judgment-debtor in 


order to remove the attachment -before judgment, 
can be enforced in execution, It is not necessary 
to bring suit under s. 67, Transfer of Property Act. 
On the judgment-debtor becoming insolvent the only 
person who has got an interest to contest the execution 
is the Offizial Assignee.: 
BIPINCHANDRA be Ji 
S 21—Annulment of adjudication, . whether 
diseretionary—‘May’, meaning of—Discretion of 
trial Court— Interference in appeal—Power of 
annulling Court to ‘consider matters outside former, 
petition. ; 
A Judge i 
is exercising a discretion whether his former order 
‘should be 
_ exercised upon certain material in, the form of evi- 
dence. In considering such a question he should not 
_ conduct aroving inqniry into tbe financial position , 
of the debtor; but he.should scrutinize closely the 


Cal. -399. 


Rang.1036 ` 


| RAJENDRAGHANDRA 2. ` 


n the position of considering an annulment ` 


maintained. This | discretion, must be . 


INDEX. | 
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actual position of the adjudicating:debtor at the time 


| limita, should also consider-the surrounding circum- 
-stances of the suspension and the manner in which the 
notice of suspensión is alleged to hive been given. 
“: Where a subsequent notice of ‘suspension was 
wrongly referred to as-the act of bankruptcy upon.a 


- misconception of the law i 
` Held, that permission to amend the petition so as 
“to base if on the prior notice could be allowed. , 
:- . Per’ Baguley, J: — May’ in s: 21, Presidency Towns 
Insolvency Act does not méan ‘must',and - the annul- - 
ment of an adjudication under “that section. is a 
matter of discretion. Sa Rate saree ey A 
Tf in the opinion of the Court onthe date of the filing 
. of the-application for adjudication there existed: other 
good grounds for the adjudication, any suck grounds 
. may be goneinto in the inquiry which is to be opened 
with regard to the annulment of the adjudication, and, 
„if they are proved at the: subsequent inquiry, -thére 
‘ig noreason why the Court should not come to the 
conclusion that on the date of the - filing of the ap- 
plication the debtor ought to have been adjudged 
insolvent ; at any rate, the existence of. perfectly 
good grounds forthe debtor's adjudication, existing 
on the date: of the filing of the application for 
‘adjudication, would be very good ground for the 
Court to refuse to exerciss. its discretion in favour of 
the debtor, ` : | ; 

Wherea trial Judge had over-looked the fact that 
he had any discretion, ard he did not record anything 
to show that he was consciously exercising any dis- 
cretion one way or the other being under the im- 
pression thatifthe particular act alleged in the 
original application had either not been proved or 
had been proved not to be an act of insolvency, he was 
bound to annul the order of adjudication, an order of 

 annunment passed by him may be set aside ‘in appeal, 
Firm SooNIRAM RAMNIRANJANDAS v. TURM S. A., R M 
CHETTYAR |. Rang. 723 


5. 52. SRE CONTRAOT Act, 1872, ss. 17,178 
` ta A 903 


te 





——— sô. 55, 56—Burden of proof—Not only 
preference but that intention to give preference is 
_ necessary. ; aaa AA 
Under s. 55, Presidency. Tawns , Insolyency Act, 
the onus lies onthe person who seeks to impugn the 
validity ofthe transfer, that is to say, inthe major- 
‘ ity ofcases, upon the Official Assignes, 

Under the provisions of s. 56, itis not sufficient 
‘merély for the person impugning a transaction to 
show that in ‘fact there was a preference, he has 
also to show that the transaction was made with a 

_ view to giving that preference. In such cases a very 
serious andalmost insurmountable task lies in the 
- way of the Official “Assignée,in seeking to challenge 
the transfer: Orricial ASSIGNEE, `OALCUTTA V, RAM- 
OHANDRA KASHERA h Cal: 861 (b) 
88" 55, 56,-7—-Avoidance of transactions by 
insolvent—Official Assignee refusing ` to apply— 

Whether creditor can apply—Drafting of an a 

‘ pplication under s.7—Rules to be followed—Oral 


. evidence, if can be permitted as corroborative 
- evidence, 
Where- the Officiat | Assigdee has‘ refused to 


apply to set aside certain transactions of the 
insolvent under ss. 55 and 56, Presidency Towns 
Insolvency Act, the creditor can himself apply. The 
questions under ‘ss. 55:and 56 are not matters arising ` 
under s. 38 simply because the, respondentg have - 
been, examined under that seetion. Hence the proviso 
to's, 7 is ‘no bar to such an-epplication by a creditor 


4 


i 


- is done bythe 


* evidence to 


XC 
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There are no specific rules prescribing the form in 
“which an application should be made whenit is 
sought to impugn a transaction by an. insolvent on 
the grounds mentioned in ss. 55and 58. The Court 
‘is bound insome measure to observe the ordinary 
ptinciples as to framing suits laid down by the Civil 
* Procedure Code. It was the intention of the Legis- 
‘lature to permit a comprehensive inquiry to be raised 
by an application under s. 7. : Se 8 

The Insolvency Act: primarily contemplates evidence 
on affidavit. It is open tothe Court to permit oral 
be given- either because it thinks it 
right that persons who have sworn affidavits should 


have their- evidence tested by cross-examination, or 


in order that witnesses who have not sworn affida- 


| vits may give evidence in corroboration of witnesses 


: evidence, make out acase by admissible 


who have sworn ‘them. It 
that the affidavits should, ‘apart from 
; evidenca 
which, if believed, will justify the order'asked for. 


In re Bixsras HARNANDRAT Cal, 995 


S 56 — Fraudulent preference, meaning 
of—Substantial motive of debtor—Consideration of 
—Free choice of debtor—Necessity of. 

The animus with which a particular thing 
debtor is an essential element in 





. considering whether itis a fraudulent preference. 


wah 


. payment in a fraudulent preference 


* a free choice. 


The mere making ofa preferential payment is nota 
fraudulent preference. The substantial motive of 
the debtor in making it must be looked at. If the 
substantial motive isto prefer the creditor, the 
If the substan- 
tial motive is reparation for past wrong, or to avoid 
evil consequences to the debtor himself, the payment 
ig nota fraudulent preference. 


The word ‘preference’ implies the voluntary act of” 
a person who can do either the one-thing or the - 


other ashe prefers. Preference involves and imports 

When the creditor makes a demand for payment, 
with or withouta threatof launching legal proceed- 
ings to recover the debt, the effect of the demand. 
upon the mind of the debtor is such that he is no 
longerto be regardedas making - the payment 


` voluntarily, or exercising free will in the sense of 


` electing to do something which he need not do. 


Tf 


-u demand has that effect uponthe mind of the 


` debtor a transfer executed in such circumstances in 


favour of the creditor isnot made by way of a fraudu- 


lent preference within the meaning of s. 56 of the 


Presidency Towns Insolvency Act. On the other hand, 
‘merely because a creditor malces a demand upon the 
debtor that his debt should be “paid, and thereafter a 
transier of the debtor's property is made to the 


’ creditor, it doesnot necessarily ‘follow that in so 


4 ambit of s. 58. 


doing the creditor is exerting upon the debtor such 
“pressure as would exclude the transfer from the 
It depends in each case on, the 
circumstances. 

A firm was unable to pay its debts as they became 
dus. The agentof tha‘ firm transférred certain 
property and outstandings to certain creditors who 
knew the position of the firm andhad done business 
with the firm through the agent: ` 

Held, that the transaction amounted to a fraudulent 
‘preferenca, ADAKAMMI ACHI ~v. OFFICTAL ASSIGNEE 
RANGOON 7 Rang 145 


———S. 103 (b) (il)—Application for sanction to 
“prosecute insolvent Jor offence under—Duty of 
Judge—Duty to satisfy. himself that money trans- 
ferredis money belonging to insolvent,’ 
Where an application is made to the 


Judge in 
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insolvency to prosecute an insolvent for an offence 


‘under s. 103 (b) (ii), Presidency Towns ‘Insolvency 
Act, unless the Judge is satisfied that the money 


.transferred is money belonging tothe insolvent, he 


is, however,’ essential . 
any oral. 


should not sanction the prosecution. Unless the Judge 
has clearly in hismind ‘that some definite’ offence 
has been committed in the course of ‘the ‘subsequent 
dealings of the insolvent’ he is not justified in 
sanctioning the prosecution merely because in the 
event it might turn ontthat the Magistrate could 
elicit from the evidence adduced in the course of the 
prosecution that an offence under the Insolvency Act 
had been committed. Yusur ABDUL AZIZ? v, BLAOK- 
woop & Biacxwoop Co. Rang, 1106 (b) 
Press (Emergency Powers) Act (XXIII of 1931) 

ss. 4 (1) (dj, 23—Asking people to remove the 

domination of Government—Whether an offence— 

Distinction between comment upon measures by 

Government and exhortation to turn out the 

Government—Emergency Powers Ordinance (II o 

Taaa aminah Law Amendment Act (XXIII of 

1232), 

There is a good deal of distinction between a 
comment upon the measures of Government and 
asking that steps be taken to have them changed. 
and an exhortation to people to turn out the Govern- 
ment which has promulgated those measures. The 
one is innocent, and the other is an offence. 


Where an article says that our first duty should’ 


be to make every effort to free the country from thə 
domination of non-Muslims and excites the Indian 
Mussalmans to take steps to turn out the non-Muslim, 
Government; calling upon the psople to remove the 
domination of a Government, amounts to calling 
upon them to turn out the Government itself ‘and the 
article comes within s 4,sub-s. (1) (d) Smau MoHAMAD 
USMAN v. GOVERNMENT or BIHAR & ORIssa 

yi . Pat. 838 S. B. 
————ss, 4(1) (d), (©), 7, 23, 30 —Emergency 

Powers Ordinance (II of 1932), s. 3—Notice to 

furnish security—High Court's power of interference 

~—Application not filed before High Court ‘within 
prescribed time—Hffect of—Magistrate dealing with 
the Act—Whether Court or executive officer—Covern- 

ment of India Act, 1915, (5 & 6 Geo. Y, c. 61), s. 107 

—Applicability of. . 

Where the Local Government issues notices to a 
newspaper, asin its opinion a certain article publi- 
shed in the papercame within the purview of ss. 4 
(1) (d) and (e) of the Press Emergency Powers Act, as 
amended bys, 3 of the Emergency Powers Ordin- 
ance, the order of the Local Government is liable to 
be set aside by the High Court on the ground that 
the article in question did not come within s. 4 (1) 
(d) and -e), if an application is filed within two 
months of the order. But when no such application 
is made within the time prescribed, ths High Court 
has no jurisdiction to interfere with the order. 

The High Oourt's power of interference in such 
matters is furnished by es. 23 arid 30 of the 
for a limited purpose to deċide whether the publica- 
tion or article do:s or does not come within the 
purview ofs. 4 (1) of the Act. Section 107, Gov- 
ernment of India Act has also no application as the 
District Magistrate when dealing with the Press (Em- 
ergency Powers) Act or similar Acta is not a Court but an 
executive officer carrying avt the functions on behalf 
of the executive Government and as such is not sub- 
ject of the High Court's appellate jurisdiction. 
MURALI Manowar PrasaDv. Eupgror Pat. 841 F.B. 
—- — sS. 4, 23—Specral Powers Ordinance (1932), 

s 77—Intention, ` question of: if arises in case 

under—Police, if a class or section of -His Majesty 


Act - 


a 


yi 


A 


' is whether the words 


-of s. 4 (1), Press Act as amended by s. 
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subjects— Attack in newspaper on Police asa whole 

—Whether brings Government into hatred and 

contempt. 

In cases under the Press (Emergency Powers) Act, 
no question of intention arises. What has to be seen 
complained of directly or 
set out in cls. (d), (2) and (7) 


17, Special 

Powers Ordinance 
Per Addison & Monroe, JJ —The Police form a 
well-defined group of His Majesty's subjects; they 
compsise a very large body of men; they form a 
separable portion of the population of the country; 
they consist of anumber of persons possessing common 
attributes and are grouped together under the name 
“Police”. They thusform both a “section” as well as 


jadirectly to do what is 


_aclass” of His Majesty's subjects in British India. 


The Policeform part of the Government established 
by law in British India as such as do the Magistrates, 
Judges and Secretaries. When the Police as a whole 
ara attacked and not individual officers, the words 
also tend directly or indirectly to bring into hatred 
or contempt the Government established by Jaw in 
British India ‘ 

Per Agha Haidar, J.—A certain amount of latitude 


- must be allowed to the writers in the public press and 


it must be remembered that journalists are not 
necessarily constitutional writers or Parliamentary 
draftemen and, therefore, are not expected to con- 
form to a high standard of scientific thought and 
precision of expression. : 

There ig no reason why the words “class or 
section” in s. 4 (1) (d) should be construed to mean a 
fraction of the members ofa particular department of 
the British Government inIndia. In the matter of 
Tap ZEMINDAR ; 





s. 7--Appeal from order refusing to refund 
security maintainability of. 

The refusal of the District Magistrate to refund 
the seernity under s. 7 is not appealable. MURALI 


MANOHAR PRASAD V. EMPEROR Pat. 841 F. B. 
———— 8.18 (1), Sege CRIMINAL Law AMENDMENT 
Acr, 1932, ss. 15, 16 fh) 710 


Principal and agent, 


Sse LIMITATION Act, 1978, Sos. J, Art 89 996 
SEE PROMISSORY NOTE 893 
Promissory note—Authorised agent signing for 


mahant—Money used for personal purposes of 

mahant—Personal liability of mahant for loan— 

Agent, if liable—Agent, if acting for undisclosed 

principal—Principal and agent 

Where the authorised agent ofa mahant executed 
a hand-note for the purpose of obtaining court-fee 
for anappeal froma suit filed by the mahant 
andit was found that the use of the money 
by the agent for the purpose of that litigation 


was used for the personal purposes of the 
mahant: i 
Held, that the mahant was personally liable 


to repay the loan and he would be liable to a personal 
decree against him, whatever the plaintif might 
have asked forin the suit 


A on the hand-note 
“and that he was bound by the act ofhis agent 
who borrowed the money on his behalf. 


6 


‘nature by an agent 


Held, also, that thecase was not one of sig- 


) for an undisclosed principal 
signatory was the mahant though the 
signature was given by- his authorised 


as the 
actual 
agent. g 

Held, further, that the question whether the 


mahant exceeded his powersin executing the. docu- 
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‘debts incurred by his authorised 


Lah. 370 §.B - 
- been discharged by them. 


zci 
promissory note—concld. 
/ $ 


ment constituting the agent as his authorised agent 
or whether he did not, wasa question of no im- 
portance, since there was no doubt that in his per- 
sonal capacity the mahani would be liable for the 
agent on his 
hehalf, for the personal purposes of the mahani. 
Nanaxisnore DUTT V. JAGANNATH Rawanvs Das 

Pat. 898 





Beneficial owner —Right to sue 

The beneficial owner of a promissory note who is 
not the holderor an endorsee from the holder isnot 
entitled to sue on the promissory note. KorvupoLu 
Sosu Naru v. MAMMULURI SANYASAYYA Mad.1210 
Pro-note thumb-marked by deceased executant 

—Suit against minor sons of executant—Burden of 

proof— Def endants’ plea of want of consideration— 

Onus. how discharged—Negotiable Instruments Act 

(XXVI of 1881), s. 118 (a) 

Where inasuit on pro-note, alleged to ba thumb- 
marked by the deceased executant, his minor sons 
deny the execution, it is necessary that the 
plaintiff should prove by clear, cogent and reliable 
evidence that the thumb-impression on the docu- 
ment is really that of the deceased executant. A 
high standard of proof would be exacted from the 
plaintiff before the execution of the document 
Which is sued upon can beheld to have been duly 
passed. ` 

Where in a suit on pro-note, the defendants plead 
want of consideration in discharging the burden 
of proof, it is not always necessary for the defend- 
ants to prove want of consideration by producing 
definite evidence on their own behalf. It is open to 
them to rely upon the facts and circumstances of the 
case and also to refer to the flaws in the evidence 
of the plaintiff himself and then to argue that on 
the record of the case as it stands, the burden has 
Whether a party had 
discharged the burden of proof laid upon him is a 
question for the Court to decide and each case 
depends upon its own peculiar facts and circum- 
stances BISHAMBAR Dasv ISMAIL Lah. 605 
Provincial Insolvency Act (V of 1920), s.4— 

Question of title raised and claims preferred— 

Decision of the questions —Procedure. 

“Where questions of title are raised and claims are 
put in, the questions may be decided by the Jnsolv- 
ency Court cr ifthe Court thinks that it is not 
expedient that the Insolvency Court should decide 
it, then it may proceed under £R 4 (3) of the 
‘Act. Monomonan Roy CHOUDHURY ?. ButraL CHANDRA 
Roy CHOUDHURY Cal 677 
= ss. 4, 68—Person aggrieved by act of 

Receiver—Remedy of—Application under s. 4— 

Competency of. f 

The remedy under s. 68, Provincial Insolvency 
Actis not the only remedy open to a person aggri- 
eved by an act of the Receiver. A stranger to ine 
solvency proceedings may at his option seek his 
redress in the ordinary Civil Court or he may apply 
under s 68, Provincial Insolvency Act; but if he 
takes the latter course he must comply with the 
terms of the section. He cannot be heard to say, in 
order to avoid the effect ofthe plain terms of the 
proviso to 8. 68, that he makes his application under 
s. d4and not under that section. Ma Sern Nev. U 
Me Ma Rang. 43 
ss. 4, 75—Dismissal of claim under s. 4— 

Appeal under s. 15—Competency of. 

The dismissal of a claim under s. 4, Provincial 
Insolvency Act, really tantamounts to a decision 
under s. 4 and entitles the claimant ‘san appeal 
under s, 75 read with Sch. 1 of the Act. Moxo- 











Provinclal Insolvency Act—contd, 


Moman Roy OHOWDHURY v, BHUPAL CHANDRA Roy 
OHOWDHURY . í : Cal. 677 
ss. 22, 69 (a), (b)\—Order made on creditor's 
petition—A pplicability of first part of s. 22—Order 
made after order of adjudication—Propriety of. 
The first part of s. 29, Provincial Insolvency Act,does 
not apply to a case when an order has beenmade ona 
creditor's petition. Although owing tothe bad draft- 
“ing cf the section the first part of the section may seem 
to apply to bcth classes of orders, it was never intended 
to be applicable to the case of anorder made on a 
creditor's petition. The second part of the section 
applies to both classes of cases and to all stages of 
the . proceedings that follow the order admitting the 
petition, Jeaving it to the Court or the Receiver to 
make the requisition at the appropriate stage. The 
use of the word ‘debtor’ and not ihe word ‘insolv- 
ent’, does not, suggest that the section was 
meant to be operative only up to the order 
of adjudication. The expression “generally do 
all such acts and things in relation to his property 
ag may be required by the Court ig sufficiently 
wide to include the production of account books in 
respect of the business. AKHOY CHAND Brewanr v. 
EMPEROR Cal. 352 


————s. 61 (4)—Scope of— Exception in faour 
of petitioning creditor—Whether can be allowed. 
The Provincial Insolvency Act is an Act to con- 

solidate and amend.the law relating to Insolvency in 

British India, and it must be presumed that the 

Indian Legislature in passing this Act was aware of 

the exceptions made by the Courts in England to 

the English Bankruptcy Act,on which the Indian 
enactment is based. Jf it wasthe intention of the 


Legislature to allow exceptions to the rule as laid | 


down in the Act, there would have been provisions 
to this effect inthe Act itself, It would be contrary 
‘to the intention of ths Legislature to introduce 
exceptions to the clear terms of the Act. No excep- 
tion in favour of the petitioning credtitor can, there- 


` fore, be allowed by Courts in India to the rule in s. 61 * 


sub-s. (4). Naratn Das DoRILAL v, Mint Lan 
: All, 935 (b) 


———58.61 and 75 (3)—Order under s. 6l— 
Application for leave to appeal not made—Appeal 


admitted—Leave, if can be inferred—Leave, if can . 


be granted at hearing. - 
Where no application for leave to appeal from an 
order under s. 61, Provincial Insolvency Act has 
been made, it cannot be inferred that leave was 
granted because thə appeal was admitted. Leave 
could be grantedat hearing and time extended under 

s. 5, Limitation Act. MANGAT RAI v. MOHAN LAL 
; Lah. 935 (ay 
— ss. 69 (aj, 67—Charge under s. 69 (a)— 
Conviction under s. 69 (b)—Legality of—Non- 
compliance with order to produce account books, if 


punishable— Wilfully’ in s. 69 (a)— Significance of . 


—Nature of proof necessary, . 

The elements of the offences contemplated by the 
two clauses of s. 68 are not the same'and the Court 
cannot convict a person under e. 69(b) on a, charge 


framed under a. 69 (a), as Prejudice will be caused . 


thereby to him. 

For failure to comply with'the order of the Court 
to produce the account bcoks and thereby failing to 
perform this duty which is cast upon him by the 
second part of s. 22, the accused can only be con- 
victed under s. 69 (a). To fulfil the requirements 
of the yprd ‘wilfully’ in s. 69 (a', it will have to be 
proved that the account books required to be pro- 
duced were in the possession‘or power of the peti- 
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tioner to produce. AKHAY CHAND BEGWANI v. EMPEROR 

Cal. 352 

8.75—Order in insolvency by Senior Sub- 
Judge—Forum of appeal. ; 

An appeal froman order passed by the Senior 


. Sub-Judge in the exercise of insolvency jurisdiction 


lies to the District Judge and not to the High 
Court. OHIRAGH Din v FATEH MUHAMMAD 

Lah. 24 (a) 
Provincial Small Cause Courts Act (IX of 

1887), Ss 16—Trial of Small Cause suit as ogdinary 

suit—Parlies not raising objections— Appeal 

against decision— Competency of—Civil Procedure 

Code (Act V of 1908), s. 109. 

A suit cognizable by a Small Oause Court, which 
has been tried against the provisions of s, 16, Pro- 
vincial Small Cause Courts Acts, as an ordinary 
suit by a Judge who is not invested with Small 
Cause Oourt powers, the parties to the suit having 
raised no objection to the trial, cannot be considered 
as a Small Cause suit and the decision is appealable. 
GANPAT Laxman v NATHU Nag. 886 
———Sch, Il, Art, 8—0pen site for stacking fuel 

with chhappar for shelter—Whether a house— 

Suit for rent, if cognizable by Small Cause. Court, 

An open site on which fuel is stacked and con. 
taining a chhappar used for shelter and for carrying 
on business cannot ke regarded asa house and a suit 
for recovery of its rent is not cognizable by a Court 
of Small Oauses, diwan Kuan v, MUHAMMAD FAZAL 





. AZIM Lak. 293 (a) 
—— Art. 28. Cre Co-3HARERS | 323 
Punjab Courts Act (Vi of 1918), s,41— 


Application for certificate about four months after 
decree—Absence of suficient cause for delay— 
Certificate, if can be granted, 

Where an application for certificate under s. 41, 
Punjab Courts Act was. not made till about four 
months after’ decree and the affidavit merely 
mentioned the fact that the applicant had been jil 
allthesedays andno evidence was produced to 
substantiate the allegations: 

Held, that it was incumbent on the J udge either to 
reject the application, or to give reasons to show that 
there was sufficient cause for the con-presentation of 
thé application within the prescribed period, and the 
Judge had no power to grant the certificate. The 
certificate granted not being a proper one, the question 
ofcustom cannot be agitated in second appeal. 
HIRDE Ram v, JHANDU 
8.44—Appeal not raising the question of 

custom—Certificate of custom, if necessary. 

Where in an appeal the plaintiffs are not raising 
any question astothe validity or existence of a 
custom but merely are contending that the District 
Judge has misunderstood the nature of their claim as 
well as para, 64 of Rattigan's Digest on which he 
has relied and that he was wrong in holding that 
the plaint did not disclose any cause of action, no 
certificate of custom is required in support of the 
appeal. Imam DIN v. Rosaan BIBI Lah, 1049 
Punjab Land Revenue Act (XVII of 1887), s. 

158 (14) — Lambardar paying land revenue on 

behalf of defaulting proprietor—Suit to recover 

the amount—Jurisdiction of the civil Court—No 
prejudice caused by thetricl in civil Court ~Power 





of High Court to direct decree'to be registered as . 


that of one by Assistant Collector. : 

A suit by å village lambardar for recovery of a 
certain sum which had been paid by him to 
Government as land revenue, on behalf of a 
defaulting pr oprietor, is clearly excluded from, the 


jurisdiction òf ‘a ‘civil Court by s. 158, cl, 14, 


Lah. 434- 


iF. 
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Punjab Land Revenue Act. . But where. the parties 
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have not been prejudiced, owing to the trial of ` 


the suit by the civil Court, 
passed by that Oourt may be ordered to be 
registered as adecree of an Assistant Collector, 
Saari MOHAMMAD V JAHANGIR - . Lah, 1061) 
Punjab Limitation (Custom) Act. (1 Of 1920), 
8.7 (al—Declaratinn 


‘gaged property by reversioners. 
Unless tho reversioners succeed in getting a de- 
claration that the mortgage is null and void and is 


not binding on them, they cannot take possession of, 


the land onthe death of the widow without 


paying 
of the mortgage charge. IMAM DIN v. RoOSHAN 


BIBI 


the decree- 


| that the widow's alienation ' 
is null and void—If essential for possession of mort- ' 


` tenant to dispose of 


Lah. 1049. 


—— Art. 4, h applies. Sge LIMITATION. Act, 1908, 


Sou I, Arr l4 
Punjab Municipal Act (HI of 1911), ss. 84, 86— 
Assessment by A 

Remedy —Suit by assessee, i f maintainable. 

The plaintiff frm imported two cases of spangles 
weighing 34° maunds into a Municipality. The 
Terminal Tax authorities demanded terminal tax at 
the rateof Rs, 10 per maund, that is Rs 35, and 
detained one case of spangles by consent The 
plaintiff firm sued for a declaration 


were chargeabla with 


terminal tax ‘at 8.annasa 


that the spangles , 


434. 


Municipality— Detention of article-- ` 


maund only and they also asked for damages for ~ 


wrongful detention of the one case: 

Held, that an appeal against the assessment lay to 
the Commissioner under s. 84, Punjab Municipal Act 
but that asuit was barred unders 86: 

Held, also that the spangles in question were 
assessable according to Art. 75 of the Terminal Tax 
Schedule. Muxzorpan Comuitren oF AMRITSAR'V 
Firm HUKAM OHAND-KANSHI RAM L 
Punjab Tenancy Act (XVI of 1887}, 

Persons claiming occupancy Tights 

of the last holder—Suit if cognizable by Civil Court. 


Certain persons, claiming to be collaterals of the. 
declaration after. 


last holder F, brought a suit for 
the dedthof F, that they were entitled to the 
occupancy rights ofland in suit. The defendants 
denied that they were the reversioners of F, and 
leaded that by virtue of an.agreement during the 


the holding; ~- - 

Held, that the dispute was not between a landlord 
and a tenant but between a person who claimed to 
succeed to the occupancy rights of the deceased F 


and the owners of the land and such a suit was cogniz, 
Hussain v. GHULAM MUHAM- - 


able by the Civil Courts. 


MAD Lah. 1107 


as collaterals , 


fe timeof Fthey had relinquished their rights to _ 


s. 59—Occupancy tenant, death of—Mutation ' 


in names of widow and mother by mutual consent 


—Re-marriage of widow—Suit by reversioners— . 


Brother, if a co-tenant. : 
Where on the death of an occupancy tenant, the 
tenancy was mutated in the names of his _widow and 


xeiit- 
Punjab Tenancy Act—concld, 


Section 59 of the Punjab Tenancy Act enacts the 
mode. of devolution of property held by occupancy 
tenants and there is no power in the occupancy 
the occupancy tenancy by a 
will taking effect after his death. Sawan SINGH v. 
KARTAR SINGH Lah. 520 .(b) 
S. 77-K--Suit against defendants for 

-realizing plaintiff's share in trees—Defendants _ not 

co-sharers inland on which the trees stood—Suit, if 

falls under s. 77-K. $ > 

The plaintiff sued to recover the sum realized by 
defendants on account of' his share in certain trees. 
The.defendants were not co-shares in the land on 
which the trees stood : 5 

Held, that the case aid uot ee Tadon 77-K, 

jab Tenancy Act. TEJA RAM v' BHIKAM SAIN 
pune: 4 3 Lah. 937 
Rallways Act (IX of 1890), s, 72— Risk Note B— 

Consignment of oil--Leakage discovered en route 

—Refusal.to take delivery till re-weighment—Loss 

found to be due to negligence and misconduct of 

Railway servants—Railway's liability —Loss during 

return journey to intermediate’ station for re- 

weighment—Liability' for loss. f , 

The. plaintiff despatched a consignment of oil 
under Risk Note B to N from A. On the way while 
the wagon was at O, a leakage was discovered. The 
wagon was sent from O to N. The ‘plaintiff having 
noticed the leakage refused to take delivery till 
the oil was re-weighed. There being no arrangement’ 
for re-weighment at N, the consignment had to- 
be taken back to O. On re-weighment shortage in 
the oil was discovered. In a suit by plaintiff the 
Jower Oourt found that the tank was not placed 
under watch and ward after its arrival at C: 

Held, that in view of the finding of the lower 
Court, shortage of the goods must be held to have 
been due to the negligence and misconduct of ‘the 
railway servants, and that the plaintiff's insistence 
for re-weighment being perfectly justified, the. 
plaintiff should not be saddled with-. the. , Yespon- 
sibility for the additional loss to the consignment 





“that accrued between N.and, O when the consignment 


was sent back to O for re-weighment, and that he 
should not be charged the freight from N to ©. `` 
SEORETARY or Stats V. GHANSHYAM Das All, 659 
———— 8. 72—Risk Note H—Consignor packing the 
van—Company, if liable for defective packing — 
Consignor, tf loses title in goods after handing them 
over. to Railway Company for delivery to consignee 
—Consignor's failure to write address of consignee 
plainly and legibly—Company's liability for loss 
or delay—Goods deteriorating in middle of journey 
—Company acting according to instructions „of 
consignor—Consignor, agent of consignee—Company, 
if guilty of misconduct. ` h 
Where the van was packed entirely by the cone 
signorand his men and the ‘Railway Officials had 


- nothing to do with the packing, the Company cannot 


his mother in equal shares by mutual consent, and - 


on the re-marriage of the widow, the reversioners 
filed a suit claiming that they were entitled to 
succeed to the occupancy tenancy : -> 

Held, that the mere fact that mutation was 
effected in favour of the mother could not confer any 
rights on her as a co tenant as neither the rever- 
sioners nor the landlord had consented to the arrange- 


ment between the mother and the widow and that 
the reversioners were entitled ` to succeed to. the 
tenancy. Ponsas Kaur w. MANA SINGH . hah, 511 


: 8. 59—Occupancy tenant—Power to dispose 
of tenancy by will, : 


’ 


beheld responsible for defective packing. 

The consignor does not ‘lose his title in the goods, 
as soon as he makes them over to-the Railway Com- 
any for delivery to the consignee at another station. 
ft depends ‘upon the circumstances of: each case, 

It is duty of the consignor to furnish the address 
of the consignee and write the same plainly and 
legibly. Ifthe consignor does not perform. his duty 
and the goodsare thereby lost . or delayed, the 
Company cannot be held responsible for the same. 
- Goods sent by the consignor who was the. agent 
of the consignee got deteriorated in the middle of 
the journey. The Oompeny consulted the consignor. 
and disposed of the goods: : : : 


i 


xeiv- 
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Held, that the Company was not guilty of miscon- 
duct for not obtaining instructions from the consignee 
ag sucha step would have caused delay. The con- 
signee was bound by the instructions given by con- 
signor, their agent, to the Company. SECRETARY OK 
STATE v, FAKIR MOHAMMAD WAZIR MOHAMMAD 

z 4 Cal 1229 
Rangoon High Court Rules and Orders 

(Original Side), r. 233. Sze CIVIL PROCEDURE 

Copr, 1908, O. XXI, 2. 9 : 763 
Recelver—Whether can be appointed “in case of 

simple mortgage—Interest falling in  arrears— 

Property insufficient to cover decretal amount— 

Whether Court should appoint Receiver. $ 

The Oourt may object toappoint a Receiver in a 
suit which is based oh a simple mortgage. A Receiver 
may, however, be appointed in case the mortgaged 
property is found tobe insufficient to cover the 
decretal amount or where interest is in arrears 
Asa RAM v, OHABANJI LAL Lah. 95 (b) 


Record of - Rights—Presumption as to entry— 
Disputeas to boundary — Other evidence, `con- 
sideration of. i h 
Where a narrow strip of land adjoining two 

contiguous plots is claimed by the parties as in- 
cluded ia their respective plots, the question’ 
cannot be determined on the basis of the entry in 
the Resord of Rights alone. The other evidence in 
the case also has to be taken into consideration. 

NALAKI V. ABBAYAOHARAN SIL Cal. 1109 (b) 


—Presumption of correciness—Rebuttal. 

If a. person ‘who has acquired by purchase is des, 
cribed in the Record-of Rights as a chandnadar 
the onus iscast upon the person who attempts to 
eject him of proving local usage which rebuts the 
entry in the Record-of-Rights In those circum: 
stances, the Civil Court should require strong evi- 
dence to rebut the presumption of correctness 
attaching to the Record of Kighte. COHINTAMONI Rout 
v, SRIRAM OHANDRA Kar ‘Pat. 805 





Redemption of Mortgages (Punjab) Act (II of. 


1913), s. 1 2— Suit under, Sy person aggrieved by 


order of Collector to. establish hig right in respect, 


of the mortgage—Limitation. , 
A suit under s, 12, Redemption of Mortgages (Pun- 
jab) Act, instituted bya party aggrieved by an 
order passed by the Oollector under ss. 6, 7,8,9, 10 
or 11 of the Act to establish his right in respect 
of the mortgageis governed by Art. 14, Limitation 
Act; and it makes no difference that the suit is 
merely a declaratory one and no relief to set 
aside the orderof the Collector has expressly been 
asked inthe plaint g : 
` Oncea dispute has been raised and decided by 
the Collector under the Redemption of Mortgages 
(Punjab) Act’ it should not. remain 1 
longer than one year, within which the party 
aggrieved is given the right to go to the Civil 
Court to have it set aside, and if he fails'to do so, 
the summary order becomes final and conclusive 
as between the parties. GANGU v. MAHANRAJ CHAND 
Y Lahk, 661 F: B. 


Reformatory Schools Act (VII! of 1897),s 8 (1) 
— Action under, when can be taken—Conviciion and 
‘sentence of accused— Necessity of before action— 


Appeal—No order. of conviction—Appeal does not ` 


ti 

Before’ any steps can be taken under 
formatory Schools Act under s. 8 (1), conviction and 
sentence should have been recorded, allowing the 
acoused an opportunity of appealing. An appeal 
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in suspense. 


the Re- - 


< posd 
Reformatory Schools Àct—ĉoncid. í 


does not lie where there is no . order of conviction. 
DHERU GUL v. PMPEROR - Pesh; 1128 . 
————— 8, 9. See Criminat Procepurz Cope, :1898, 
s. 29-B 1135 
Registration Act (XVI of 1908), s 17. SEE 
TRANSFER or Property Act, 1882, 5.59 





- S$. 17—Civil Procedure Code (Act V of 1903), 
0. XLI, rr. 5, 6—Security bond hypothecating 
immovable property—Court accepting bond—Bond, 

-if requires registration—Security bond, when®ecomes 


operative—~Enforcement of bond against surety—" - 


Competency of decree-holder to move Court. 


A security bond, executed in accordance with an’ 
order passed under `O. XLT, r. 5or r. 6, Civil Pro- ' 


cedure Code, staying execution ofa decree pending 


decision of the appeal, whereby the surety hypothe- `- . 


cated his immovable property for satisfaction ot such, 
decree as might be passed -by the Appellate Court ` 
and which is duly accepted by the Court and execu- 
tion stayed accordingly, does not require to be regis- 


tered, as documents ofthis kind are not executed. 
between the decree-holder' and the surety, but 
between the surety’ andthe Oourt andare steps in 


judicial proceedings and the decree-holdjer can move 
the Court to realise the decretal amount from the 
immovable property of the surety mentioned in the 
bond although it is not registered. Jt is not the execu- 
tion of the bond which effects the transfer of rights in 
the immovable property described therein, so as to 
make it available for the satisfaction of the decree. 
which might be passed by the Appellate Court, but 
it is the order of the Court accepting the bond 
which creates these rights. It does not. become, 
operative unless and until it is accepted by the ' 
Court, 5 eg , 
Per Tek Chand and’ Monroe, JJ.—W here the secu- 

rity bond creates personal liability as well as hypo- ' 
thecates property andis given to the executing 

Court andsnot to any particular individual the Court 

is competent to enforce it, KASTURI LAL V ,Govrr-, 
DHAN Dass i 


s. 17—Document purporting to declare that. 
` executants had no title in house—Registration, if 
necessary— Admissibility in evidence when un- 
registered, : Ea 
A document which purports to record a payment 
to certain persons of money described, 'as having 
been spent by them in rebuilding ahouse and also . 
purports to declare that the executants held no 
title in the house and had relinquished their con- 
nection with it, requires registration and if unre- , 
gistered cannot be admitted in evidence. ABDUL 
RAHMAN v, GURDIT SINGH. Lah 154 


ss. 17 (d), 68 (2)—Lease and mortgage 
— Construction. of - deed—Registrar's power .to 
cancel registration by Sub-Registrar. š 
‘Section 68 (2), Registration Act, does not confer. 
on the Registrar the power of cancelling the regis-' 
tration of a document, the execution of which is not 
denied and which has been already registered bya 
Sub-Registrar, eS 5 
A executed a lease to B {for six years. The 
document began by describing itself asa lease and 
reciting the annual amovnt of lease money but it 
was also finally described as a mortgage : | 
Held, on a construction of the deed thatit wasa” 
Jease for a term and not a mortgage. SareD HUSSAIN 
ALI v. SagpaR- ALI Lah, 509 





- —— 8S, 21, 49- Document affecting immovable’ 
talidates- ~ ` 


property—Entry in Book No. 4— Whether 
document, : 


3 


457 . 


Lah. 300 F. B: 


4 


E 


v 


w 


w, 


/ 
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Reglstratlon Act—coneld. 2 7 2 o5 o 
The mere entry by the Registrar in Book No 4 ofa 
document which on the face of it is clearly of the 


kind to beentered in Book No 1 is not by itself 
sufficient to invalidate the registration in - such a 
way as to render the document inoperative or to - 


render the document ‘incapable of being used- as 
, evidence of the transaction. Where the language of 
the document clearly expresses the. nature of the 
transaction as one affecting immovable property and 
where it contains a- description of such’ property 
sufficient tPidentify the same within the meaning 
of. 21, Registration Act, ‘the mere fact that the 
document has ben wrongly 
should not be regarded as invalidating the docu- 
ment. Lucy Moss v. MAH NYEIN May ' Rang. 1113 
——— 85, 35, 87—Death of executant—Kegistration 


on admission by person who is not really the-iegal . 


representative—Validity of registration. . 
ia Where the executant ofa transfer of a mortgage 
died after the execution of the transfer 
document was presented for registration by the 
transferee and execution’ was admitted by a person 
. purporting to be but not infact the representative 
+ of the deceased and.the document was register- 
Held, that the defect .was merely one of procedure 
falling within s. 87, Registration Act, and the 
. document was not invalid, ARUNACHALA MODALI v. 
@ VENKATAOHALA PILLAI Mad. 1174 
5, 47. Ser TRANSFER or PROPERTY Aor 853 








s. 50, Seg CONTRACT ACT, 1572,8. 21 1030 
-— —S$ 68 (2). Sem REGISTRATION Act, “ 1408, 
s. 17 (d) 509 

- S. 87. Sre REGISTRATION Act, 1908, s. 35 


< 7 
Religious Endowments Act (XX of 1863), ss. 3, 


7,12—Committee’s power to appoint mutawalli— | 


Position of mutawalli—‘Manager, trustee, and 
auperintendent’, meanings of —Difference between 
the powers under Muhammadan Law and Religious 
Endowments Act (XX of 1863), regarding the 
apporntient of mutawalli. ~ s : 

~  Theobject of Act XX of 1833 was, to, relieve the 
Board of Revenue and the local agents from all 
duties imposed by Bengal Regulation XIX of 1810, 
in respect of superintendence of religious establish- 


ments, the appropriation of their endowments, the ` 


preservation of buildings connected therewith, and 
the appointment 
connected in any way with the’ management of such 
establishments; and by the’ provisions contained in 
ss.7 and 12, all those duties in the case of religious 
endowments to which s. 3applied, were fully 
transferred to the committee appointed by the Local 
Government, “to take the place and to exercise the 
powers of the Board of Revenue and the local agent.” 
‘The effect of the enactment was to confide to the 
committee the same-duties and responsibilities, and 
enable them to exercise the same powers as the 
Board of Revenue, and’ 
remove a mutawalit for’ just cause, which was prop- 
erly incident to the principal duties and responsibili- 
ties of the Board of Revenue ‘under Bengal Regula- 
N tion XIX of 1810. By the provisions ofthe Act, as 


containedins 12applicable to cases coming within . 


s.3of the Act, the committee was ta be appointed 


for the superintendence of the religious establish- ` 
ment and for the management of its affairs: the.” 


powers of the committee were not merely powers of 
supervision and control. The ‘trustee, manager or 
superintendent of the. religious establishment ap- 


ointed by the committee could have no possession : 
‘ptrictly so called. The property was vested in the 
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Religious endéwments Act—contd: A 


< only an` agent. or servant of „the committee. 


entered in Book No 4- 


and the: 


of trustees and managers; or- - 


the power to suspendor - 


oa 


committee; the trustee, , manager or superintéhdent 
could have no legal property vested in him, he being 
The 
committee could always under the law take over 
such custody or management from the trustee, ` 
manager or superintendent appointed by it, provided , 
they act in the interest. of the institution.’ 

The Act contains no definition of the word “trustee”; 
it uses indifferently and indiscriminately the terms, 


-‘manager, trustee or superintendent’, clearly showing 


that the expressions are used to connote one and the. 7 
same idea of management, a ss i 
The powers. of the committce appointed under. . 
Act XX of 1853 are not the powers exerciseable ` 
under the general Mubammadan Law in the’ matter 
of appointment: of mutawallis, and not the powers 
exercised by the creator of-the endowment himeelf . 
but by theypower vested in the Ruling ‘Power, the 


-< power exercised .by the Board. of Revenue under ' 


Bengal’ Regulation XIX of 1810, and the power 


conferred. upon the committee_under the Religious’ ` 
“ Endowments Act (XX of 
.appointed under the Regulation have no power to: ' 


1863). The mutawallis: ` 
appoint their successors. 

The position of a mutawalli appointed by the; 
committee is that of a servant of the committee andi 
he cannot have what is called a free hold in his office. 
In all cases falling unders. 3,. Religious Endowments: . 
Act, the mutawallicannot claim the same position ~ 
as a trustee under s. 4 of the Act; and it cannot. 
be claimed by the mutawalli that the committee . 
has no power in them to dismiss him, but bas 
to seek the intervention of the Courts in that 
behalf. GHoLAM Hossain SHAH v., ALTAF HOSSAIN i 

: oo. 8 Gal:1215 ? 
S. 7— Committee’ appointed -under— Powers 
oj—Corporaticn` created for a specific purpose— 

Acts of — Legality ~ Tests. - : 
` The committees appointed under s.7, Religious 
Endowments . Act, 1863, are statutory: bodies, and 
though they are not strictly corporations, ‘ their | 
procedure in matters relativg to management and - 
administration should be governed by ‘the rules 
applicable: to regular corporations, The difference - 
however between a statutory ‘corporation and a 
corporation which is not statutory, exists and must 
be recognized. -The former ‘has'‘such rights and 
can do such acts only as are authorized directly or ` 





indirectly by the: statute creating ib: the latter,- 
‘speaking generally, cando everything that an 
‘ordinary individual can ‘do, unless- restricted 


directly or indirectly by statute Acts directly autho- 
rized are such things as may fairly be regarded as 
incidental toor -consequential upon those things ` 
which are expressly authorized; and contracts 
entered into by a corporation created for a- specific 
purpose are intra, vires the corporation, although not 
expressly mentioned in the etatute under which it 
takes powers.: In determining therefore whether an 


act of a corporation is ultra vires or illegal, illegality ~ 


approaches very near to, and in many cases is the 
same as ultra vires ; and the questionis whether æ 
particular act of a corporation is within the com- 
petency and power -of the corporation. Where the 
powerto appoint is expressly conferred ‘by the © 
statute, the power to determine the terms of appoint- ` 
ment must beheld tobe within the competency of 


‘the: committee as a statutory corporation, inasmuch 


as acts beneficial for the purpose of the contro] of 
the endowment—the specific purpose for which the 
corporation was created—are intra vires the corpora- : 
tion, GHOLAM Hossain Suan v, ALTAF HOSSAIN  . a 
2 2x G te ` Cal, 1918 1 


xevi 


Religious Endowments Act—concld. 
———8, 7—Civil Procedure Code (Act V of 
1903), 0. XXII, rr. 1, 2, 3—Death of a member of 

Committee pending suit—Whether abates. 

A suit by the surviving member of a committee ap- 
pointed by the Government under s. 7 of the Religious 
Endowments Act is maintainable. A committee is not 
- ipso facto dissolved when one of its members dies 
during the pendency of the suit instituted by the 
committee. GuoLam, Hossain SHAH v. ALTAR Hossain 

s Cal. 1215 


Res judicata. See Aara Tenancy Act, 1926, s. 99 
i 54 


RiwaJj-l-am_ depriving woman's right—Onus to show 
its ineorrectness—Shifting .of onus in case of slight 
evidence in favour of woman's right. : 
Where the riwaj-i-am shows that daughters would 

be excluded by third degree collaterals even tothe 

self-acquired property of their father, the onus rests 
on, the daughters to show that the riwaj-i-am is 
an incorrect statement of the custom But in the 
case of women's rights slight evidence might be 
sufficient to shift the onus. NARAINI v. BHAG SINGH 
Lah. 962 


Sale —Interpretation of third party's rights — 

Confirmaticn of sale, 

When once a sale has been effected a third 
party's interest intervenes and the Court cannot 
refuse to confirm thesaleon the ground that the 
decree-holder and the judgment-debtor say that the 
decree has been satisfied out of. Court. GULAB SINGH- 


BHAGWAN SINGH v. KISHEN SINGH-MAN SINGH 
`~- Lah 445 


Sale of Goods Act (lll of 1930),s, 30—Two 


innocent parties suffering from fraud of third party . 


—Negligence of one party enabling committing of 

fraud—Negligent party to suffer loss — Unpaid 

rendor, when estopped from disputing rights of 

subsequent purchaser. ` 

Where one of two innocent parties must suffer 
from the fraud of the third, the loss should be borne 
by him who has: enabled:the third party to commit 
the fraud if he has neglected some duty owing to 
the other or has done something which has in fact 
misled the other. Whether. an unpaid vendor is 
estopped from disputing the rights ofa subsequent 
purchaser- in good faith or not must depend on the 
circumstances of each case, SAKEROHAND „BHAGOOBHAI 
v. Presi MULJI Sind 914 


Sea Customs Act (VIII of 1878),s. 167 (72). 
SEE CRIMINAL PROCEDURE Cone, 1898, 8.96 1021 


Sikh Gurdwaras Act (VIII of 1925)—Institu- 
tion notified as gurdwara—Original grant of 
land made for upkeep of institution—Produce 
applied for that purpose—Institution, if owner of 
tae property.. 

There was a notified Sikh Gurdwara at the place 
where the institution in dispute was, and there 
was nothing in the evidence to show that there 
have at any time been both a gurdwara and another 
institution within the same. boundary walls all.the 
buildings have been used together and treated 
throughout the existence of the institutionas a 


single entity. The original grant of land was made. 


for the upkeep of, the institution _ founded. by 
S and the produce has been applied. for that 
purpose. When S applied for ‘the grant of muah 
jn’ 1887, he himself, said “keeping the expenses of the 
dera in view, the proprietors of the village gave 
35 ghwmaons of. land by. way,of charity to -this 
dera' and he stated in a further applica- 
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[1934 
Sikh Gurdwaras Act—concld. 


tion “The income of the land given by 
proprietors was spent on the dharamsala..... ssi 
The whole produce of the land is spent o 
the dera. Five copies of the Granth are kept 
open and recited” The petitioner at the enquiry 
on the review of muajis in 1912, (said “The pro- 
prietorship ofthe muafi land has been shown in the 
name of the dera.” 

eld, that tne institution is the owner of this 
property and, that the office-holders never before 
claimed it as their property; they administered 
in their capacity as office-holders. Prem Dass v. 
SuHRoMANI GURDWARA PaRBANDEAK COMMITTEE 


Lah. 267 | 


the . 


` 


——§ ss. 5 (1) (3), 28—Notificution under s, 5 (3) : 


— Whether conclusive proof that no claim was: made 

—Right of Gurdwara Committee to file suit. 

A notification under s. 5 (3), Sikh Gurdwaras Act 
is'conclusive proof of the fact that no claim under 
s.5(1) has been made and under s. 28, the Committee 
of the Gurdwara has the right to bring a suit for 
possession. Such a suit should, therefore, bedec- 


-reed. Kayan Das v. Manacine Commitren Lah. 955 


- - S. 8—Dharmesala founded by Sikhs for public 
wership—Sikhs using it as such—Whether a Sikh 
Gurdwara —Former office-holders udasis — Petitioner 
not chela of the deceased office-holder—Petitioner, 
whether a hereditary office-holder 
Where the dharmsala was established for use by 

Sikhs for the purpose af worship bythe public and 

was used forsuch worship by Sikhs and the land 

attached to it, had been given by the ancestors of 
the present villagers ; 
Held, that it was a Sikh Gurdwara. 





Where the former office-holdsrs were udasis and - 


that the petitoner isa Sikh ard was never the chela 
of the deceased office-holder he cannot be . an heredi- 
tary office-holder. Prem Das v. LABH SINGH . 

: Lah, 1087 


Small Cause Court— Jurisdiction —Whether.can be 
ousted by adopting dodge capable of being 
discovered ' Po 
The jurisdiction of a Court of Small Causes or 

any other Court cannot be ousted by adopting a 

dodge which is capable of being discovered, ` 

SANUMAL POHUMAL v, AILMAL BEOROMAL Sind 626 


Solicitor—General lien, nature of. 

. Solicitor has a general lien upon deeds aud papers 
in his hands for all costs however arising. But he 
has no such general right of lien against money which 
herecovers for his client. Whether he gets them 
or does not, his lien or right to be paid out of those 
funds is tobe confined to the costs incurred in 
respect of those funds, subject, of course, only to 
this : that he has the ordinary rights of set-off which 
one creditor has, against another. Damopar Das v. 
Morgan & Co. | Cal. 331 
Speclal Powers Ordinance (1932), s: 77. Szz 

Press (Ea“rGenoy Powrrs Act), 1931, £s, 4, 23 370 
Specific Relief Act(lof 1877), s. 42—Clatm for 
a declaratory decree, if a matter of right. 


Under s. 42, Specific Relief Act a claim for a 


declaratory decree is not a matter of right but reste , 


with the judicial discretionof the Court, SacHINDRA 
Kouutar Roy v. NABENDRA Kisnore Roy 
s. 42—Declaratory decree — Whether can 
operate as assignment—Cwvil Procedure Code (Act 
V of 1908),O XXI, 7. 34. - 
A declaratory decree cannot operate 
meut; To operate as a transfer there must 





as an assign- 


$ 


ody 


Cal. 712 


be a. 


decree so operating, sofar instance, by compulsory Pa 


—r 


«è S.was validly appointed 
perpetual injunction restraining «. from asserting his < 


W 


h 


! 


` 
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execution of a dead of assignment suzh as is conten- injunction if pecuniary compensation would afford 


platad by O. XXI. r, 31, Oivil Procedure Code, ` 
KARUPPATH VESTTIL SAMKARANARAYANA 
Mana@at Vasu Menon 

3. 42—Mutawalli entering office under 
agreement with Committee appointed under Reli- 
gious Endowment Ach (XX of 1863)—Dismissal ‘and 
appointment of another—Refusal to vacate office— 
Suit by Vommittee—Burden 
appointment and dismissal was unnecessary. 


Mad. 1227 





‘The committee appointed under Act XX of 1833, took ` 


Aas mutawalli under an agreement: for three years 
during wfich time the committee had power to 
dispense - with his services without assigning any 
reason by giving him ‘three months’ legal notize. 
The committee exercised this power after 16 days 
by asking him to vacate affics after threa months, 
followed by an appointment of S for five years. A 
refused to vacate and the committee instituted a suit 
for a declaration that A was validly removed and that 


MENON W ` 


and also prayed for a. 


alleged right : ; 
Held, (i) that the suit was not barred under s.-42 


Specific Relief Act, as the primary relief claimed was- 
` for a permanent injunction. A» who was merely in a 
position of a servant, was a licensee, and could not be ` 


permitted to deny the title of the plaintiff at the time 
when he was appointed; 

(zi) that the burden of proof was on A to show that 
the committee had not acted on a bona- fide belief, 
that the appointment of mutawi@lli for a term and -not 


for life was necessary in the interest of the endow- 

“ ment, and that his dismissal was necessary. ~GHOLAM 

„ + a Hossarn Suan v: ALTAR Hossain <1, ; 
———5 42—-Suit, for declaration that order passed ` 


Cal. 1215 


.by Revenue Board is without jurisdiction—Com- 
petency of the suit—Revenue Board 
undertake’ *partition— Right to partition not 
negatived—Order not without-jurisdiction or ultra 


vires, of statute ~Civil-Gourt, whether can compel 


Revenue Authorities. 
A’suit.-for- a mere declaration, that, certain order 


passed by Revenue Board is without jurisdiction“and 


refusing. to” 


adequate relief to the plaintiff. LEE Park Leone’ vi 
Tan Kin Enea i 


: Rang 754 
s. 56 (a) (b)—Scoze of—Injunction, granting 
of. . Liat h Be KE = 7 
Where two proceedings which relate. to .the -same 





subject-watter are pending in the same Court, and 
one of them seeks for a declaration that a certain 
of praving thats eñdowment on which the other proceeding is based; 
` is invalid:and for a permanent injunction for stay of 


that proceeding, s. 56 (b), Specific Relief -Act does not 


-apply to the granting of the injunction as prayed for. 


Possession of certain property was delivered to the 
plaintiff under a decree. The defendant had already 
filed an application under O. KAT, r 100, Civil Pro- 
cedure Code. The plaintiff then instituted a:declara- 
tory suit praying for a perpetual injunction of the 


proceedings under O. XXI; r. 100: 


~ Held,that there’ was a multiplicity of proceedings, - 

s. 56 (a), Specific Relief Act would not bar the relief. 

RADHA MADHAB Jiu THAKUR v."RAJENDRA Pagan Dor 
at, 


‘Stamp Act (Il of.1899), s. 35—Promissory note 


stamped only with one half-anna stamp when, 
tendered in evidence—Finding that it bore two half- 
anna stamps atitime of execution—Admissibility of « 
‘promissory note—‘Is’ in s.'35, construction of. . 

“ Where a promissory note when tendered in evi-- 


-dence bore one half-anna stamp and it was found 


that at the time of execution it bore two half-anna ' 
stamps and one appeared to have been Jost: 3 


Held, that thelangùage of the Stamp Act not being 


- absolutely intractable the word ‘is’ in s. 35, Stamp Act, 


should be interpreted in a liberal manner.arid in the 
circumstances’the document ought tobe held to be 
admissible’ and the plaintiff given an opportunity of 
pursuing his claim. Mewa KUNWARI v, EE . an 


* Stranger's adverse pessesston—Co-sharer purchasing 


— Possession, whether of the co sharer. 
Where a stranger having possessed the property 


* for-more than 12 years has acquired an indefeasible 
| right“ 40 it by adverse possession ` when one .of 


the co-sharers purchases . back the ‘property with 


its order was ülira vires: the statute, Without a prayer - his own money, his possession canhot be“said to be 


for:a’tonsequential relief would be competent. 


The Revenue, Board refused to undertake partition “NIYOGI v? BHUBALIKA DASEE oe 
-Succession Act (XXXIX of 1925), ss. 2 (d), 4, 5 


of an estate under the Bengal Estate- Partition Act. 
The -right of partition as such was not negatived, nor 
was the order made without jurisdiction or ultra 


` vires of tha statute: 


Held, that suit for a-declaration that the’ estate 


“ was liable t» partition was not permissible because 


his right to partition as a right had never: been 
negatived by anybody. Jt is only. the expediency of 
the partition that is doubted by them. 1 
Court- cannot compel the Revenue Authorities. to 
undertake the partition, SACHINDRA- Kosar Roy? v, 
NABENDRA KISHORE Roy. | -7 Cal: 712 
— s8. 42—Whether excludes all other forms of 
declaratory.suits. ip sng se I freee 
Section 42, -~ Specific Relief. Act, i$ nok ~ex- 
haustive sas to exclude all ‘other: forms of dec- 
laratory suits. SRI- KRISHNA CHANDRA v, sMAHABIR 
Prasap 2 a ~ All 198-F. B; 
ax 7S. 54—Infringement of right to light and air 
—Mandatory injunction, when” to be granted— 


Tne. Civil ° the Court must have regard ta 


mind. e 
a Christian fcr the purposes of ths Succession 


of his belief rather tban to i 
religious practice in which he may indulge. 


the possession of the’ co-sharer. SuBODHCHANDRA 


Cal. 410 


—Tests to determine if. a person died a Christian 
Christian—Woman,while-Buddhist adoptiug a giri. 
in the keittima form—Woman becoming Christian 
and dying intestate — Adopted girl, if can inherit, 
ln considering whether the rules. of succession 
laid down in the Succession Actare to the applied 
in administering the eatate of an alleged Christian, 
the outward’ and 
formal recognition of his religious belief, and not 
to,wbat may be the real, though ` undisclosed, con» 
victions of the deceased. To hold otherwise would 


-be fo direct the Court to do what is impossible, for 


no one can delve into the inner recesses .of anothers 
In order to determine whether a person died 
Act, 
the Court must have regard tothe formal protestations 
aly private or secret 


According to the rules of succession laid down 


Discretion of Court—No injunction where pecuniary, under the-Succession Act, an adopted child is not 


compensation would afford, adequate relief, 


The granting of a mandatory injuiiction for demoli-- 
.tion of a building is a matter of discretion and even 
light, and air has : 


though the plaintiff's right to 


_ been infringed, the Court will not graat a mandator ` 


149—G. =V `. 


an heir entitled upon an intestacy to inheri 
estate of his deceased adoptive parent. 
~ Wherea Christian woman while she was a d- 


formwith a view that the girl may succeed her 


t the 


dhist, adopted a girl as daughter in the keittima ` 


ne š 


l ab 
x¢vili 
Succession Act- coneld, 


but the woman subsequently became Christian and 
died as a Christian intestate: : 
Held, that the adopted girl could not inherit to her. 
Ma Kain THAN v. Ma AHMA Rang 1148 
——— s8. 2 (h)—Provisions of will, if can follow 
rules applicable to intestacy. 
The fundamental. idea of a will is thatthe testator 
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fi934 
Sulit for Restitution of conjugal rights Sez 
CIvIL Procepure Core, 1908, s. 20 1199 


Suit. valuation—-Suiz for redemption of usufruc- 
*tuary mortgage and for recovery of surplus profits 
Valuation for purposes of jurisdiction. ` 
The plaintiffs instituted a suit to” redeem. a 

usufructvary mortgage and for recovery of a sum of. 

money as the sùrplus profits. of the mortgaged 
property ; 


should thereby dispose of his property, or such part | Held, that the valuation 6f the suit for purposes 
thereof as-his personal law permits him to bequeath of jurisdiction. was thesame asthe valuation for the 
by will in such manner as seems to him best, and purposes of court-fee and depended on the principal 


there is noreason why the provisions of a will should 
not follow the rules applicable on an intestacy. 





Ma KHATUN v, Ma- Ri Br 7. Rang. 654 
ss. 4, 5.-Szz Succrssion Act, “1925, s. 2 (d) 
“4 Gy i 1148 


———-88, 263, 283—Revocation of grant of letters 
of administration “Application for~ Essentials— 
Discretionary power of Court—‘Just. cause’ in 
s. 263, meaning of.” >.. 4 i - Í 
A person applying “for revocation of the grant of 

letters of administration -must show that he is in-: 

terested in the alleged. will, ù e. in the estate of 
the deceased disposed of by the alleged will. The 
interest may be very slight It may even bea bare 
possibility. But there must be some interest which 
the applicant is prima facie entitled tô claim in the 
> estate of the deceased aé : 

Where. a will is not forthcoming the general pre- 
sumption ‘of law is ihat it must have been destroy-. 
ed by the testator withthe intention of revcking it. 
The presumption is a rebuttable one. 

The-grant:o€ probate or letters of ‘administration ; 
is the-décree. of a Court, and where ‘it has been 
wrongly .granted, an application can ‘be made to the 
same Court’“which granted” it to set it aside, 
and a regular suit is not always’ necessary 
unless the grantis sought to be revoked on the 
ground ofthe invalidity of the ~will or on the’ 
ground of any dispute asto its genuineness: There 
may be either an application to revoke the grant or 
a substantive suit, -but whentbe grant is revoked, 

‘fresh proceedings have to be: instituted in-order to 

obtain proper representation to the estate of the 

deceased, and that must be done by, a petition filed: 
under the provisions of the-Succtession Act. ` : 

The power to revoke the grant of ` letters of ad- 
ministration is discretionary and a clear case show- 


ing just cause has to be made out. The explanation“ ` 


of. the term ‘just cause-in s.` 263, Succession Act, 

is exhaustive and not'merely illustrative, so that the 

application of the plaintiff must fall under ~one or 

more of the said grounds, QBEORGE ANTHONY 

v, MILLICENT SPENCER k are Bom 251 

——— 8. 283- Citations, absence of -Effect—Will 
"mot forthcoming—Presumption. 

Section 283 (1) (c), makes it -discretionary for the 
Court to issue citations on all persons claiming to 
have an interest in the estate of the deceased, 
however, slight the interest maybe The absence of 
citation which are discretionary * does not in itself 


invalidate a grant. GEORGE AUTHONY Harsis v, 
. MILLIOENT SPENCER fi | ‘ Bom. 251 
——— 88.373 and 375-—Cunstruciion of —More 


applicants than one—Duty of Court. +2 

When there are more-applicants than one for 
acertificate, the Judge’should, selector appoint 
the fittest person to whom a single «certificate could 
be granted to collect the whole of the debton 
behalf of all the personsentitled to «receive it and 

ould take security from such person thathe would 
: give their dues to all the other persons entitled 
to share in the distribution of the money. Neazuun 
Hague v. Mouryponnises 


7 of-transfe 


Harris. ~* 


Pat, 1011 


amount of the mortgage. SINGH v. 
BHISHUN Lat SINGH Pat. 560 
Sults Valuation Act (VII of 18871, s 9, SEE 
- CONRT FER 3 

Tariff Act (VIII of 1894), s. 10— Contract to 

sell—Increase of customs duty before delivery of 

goods—Seller’s liability to prove the excess duty— 

Extent of. >. 

There is nothing in s 19, Tariff Act, to suggest that 
the seller should prove that he himself had paid the 
excess duty as such before he can establish his claim 
to it. All that the section requires the claimant to 
prove is that the goods tendered against his contract 


MAHATHA Loxe 


- should have paid the eltered duty and vot that he 
has paid it as such JHAMANDAS JoDHARAM Ve TIRATH- 
“DAB Sind 614 


Transfer of Property Act IV of 1882)— 
Applicability to Punjab—Date of transfer, whether 
the date of execution cr the date of registration— 
Registration.Act (XVI of 1908), s 47. 

In considering whether the date of transfer should 
be the date of registration or the date of execution, 
it is necessary to bear in mind that ‘the Transfer of- 


Property Act does not apply to the Punjab and there- . 


fore rulings in that Act, have 
this Province, oe f 
, „Registration can be effected even in absence of the 
vendor and indeed without his consent, and.in such 
a case it will be incorrect to hold that transfer bas 
taken place Soit isthe date of- execution and-not 

istration that should be taken a date 


the date of regi 
r RATAN CHAND Vi SMAIL Lah, 853 


no direct bearing in 





S 
. -redemption— Amount. left with ‘vendee to pay 
-mortgagee —Redempticn—Balance left with vendee—. 
- Mortgagor assigning rights to plaintiff—Suit by 
plaintiff for balance money- Claim assigned; if 
an actionable claim—Limitation for suit—Limitation 
- Act (IX of 1908), Sch. I, Arts. 111, 116—Cause of 
action, when arises—Claim ‘to interest— Maintain- 
- ability of. as : Liar one as 
L and M. were the owners of a shop which they 
‘mortgaged to-one R for Rs 2,500. Later on, on 
August 31, 1925, L and M°sold_their equity.‘of re- 
demption in the shop to B for Rs. 4,475 and- out’ of. 
the sale consideration a sum of Rs 2,500 was left with 
B for payment to R- in satisfaction.of the mortgage. 


s. 3, 6 (e), 55—Mortgage —Sale of equity of. 


i 


In the sale-deed there was a stipulátion:that ifany 4 


surplus was leftin the hands.of the defendant after 
the redemption of the shop, then he would return the 
same to’ the. vendors. B brought a suit for 
redemption against ’R-and~ullimately. succeeded in 
redeeming the property on payment of Rs 1,090. 
.. There. remained a balancë of Ks 1,410 in his hands 


out of the eum of Rs-?,590, which bad been left with - 


_him-under‘the terms “of the sale-deed. L died and 
M on September 1, 19:0, assigned: his rights to 
plaintifis who thereupdéa sued B for recovery of the 
amount due with interest‘on-December 5, 1930: 

Held, (i) that the plaintiffs purchased the rights of 
the two vendors to. recover a debt, which was an 
actionable claim’ and not amere right tq eue and 
hence was transferable; . 


yx 
Pi 


k 


4 
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(ii), that the vendor could have claimed his 
statutory lien under s.55, Transfer of Property Act, 
and that Art. 111, Limitation Act was not applicable 
but Art. 118 applied to the case and that asthe 
breach occurred for the first time when in the suit. 
instituted by the defendant for redemption the Court 


~ of first instance found that a smaller sum than tha 


~;strikes at transfers 
“expectancy not coupled with any interest or growing 


z with a contract to come into force after a s 


amount left with the vendee was due, the period of 
six years commenced from that date; 

(itt) that the plaintiffs, so far as the claim to 
interest du@ before the date of assignment was con- 
cerned, purchased a mere right to sue, which was not 
transferable in view of the provisions of s 6 (e) of the: 
Transfer of Property Act. BAIJNATH v. PARMESHWARI 
Dayan ‘ Oudh 529 

s. 6 (a)—Scope of~Agreement entered into 
before Act—Validity of. ae 

Section 6, cl (a) Transfer of. Property Act, 
of a. mere possibility or 


out of any -existing property. It does not 
strike at agreements by expectant heirs,such as an 


PM" agreement.to divide a particular property ina certain 


way on the happening of a particular “contingency. 
An agreement entered into before the coming.. 

into force ofthe Transfer of Property Act, dealing 

not with an immediate disposition of property hut 


opena must be upheld. LALITA PRASAD v SARNAM 





SINGH i : Pat, 491 
- S. 6 ʻe). Sez TRANSFER oF Property AOT, 
18°2,0,3 >S < 529 


ss. 6 (h); 54,. 122— Contract Act (I 
1872), es 23 (7), 25: Sale and gif? of lands to: 
concubine—Past and future cohabitation— Unlawful 
object— Sale, whether void—Gift,.ralidity of— Equity 
—Rule in Ayerst v Jenkins —Applicability of—- 
Limitation Act (IX of 1908), Seh. I, Art .144— 
Adverse possession., - ~ i 
A kept-B as his. concubina for many years. Tn 

1903 he sold her certain ‘landsand put her in.posses- 





, Sion, In i91 when he was dangerously illhe made ` the Transfer of 
“ agiftof some more lands fo her: and died. His‘ 


widow afterwards adopted the plaintiff in. 19:9, In 
1927 plaintiff sued to obtain possession from B:... . 
Held, tha the suit was not maintainable, as B had 
acquired title by..adverse possession by reason of ke 
Art. 144, | imitation Acti; : : 
Per Patkar,.J.—(i) The transfer was void unders 6 
(k), Transfer of Property Act, read with s, 23, Contract. 
Act, consideration- being immoral, i. e., past or” 
future co-habitation. ; i = 
(it) though, the transfer was invalid the person trans- 
ferring rétained the title in himself and could recover 
the property ‘Thè principle of equity (in the case 
of past cohabitation) -would prevent the Court: from 


#Biving aid to diperson guilty of.immoral conduct on 


the groundof public policy, | - 

(tii) the gift of lands in 1917. was mot. valid, 
Though past cohabitation could.not be an object 
of the ‘gift, future cohabitation was such an object 
but asthe donor did not carry out the’ immoral 
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‘;shares—Whether creates a charge—Atience with 
notice .of covenant, whether bound by it- 
Applicability of 8. 40—Compensution on the excess 
amount—Subrogation. ai 
The plaintiff and his three brothers defendants Nos, 

1 to 3 effected under a registered.deed, partition of 

the property and liabilities of their family. The 

deed contained a provision as follows: “Each of us shall 
discharge the debt falling to his share. from the 
properties .which havefallen to his share. lf other- 
wise the properties falling to thé share of one person 
are made liable for the debts due by: oth rs arers, 
the other sharers and the properties.allotted to their 
shares shall be liable for any loss: caused thereby," 

At the time cf the partition theré was a mortgage- 

decree debt, which was aleo“divided. The.mortgagee- 

decree-holder brought to sale the Properties -of the 
plaintiff .whoin order tó avert? the sale; mortgaged 

with possession some of his properties and brought a 

suit for contribution against his brothers, defendants 

Nos. ] and 3. Purchaser of some of the properties of 

defendants Nos, | and 2 was made the defendant No. 5: 
Held, (i: that the indemnity clausein the aforesaid 

covenants creatéd a charge in favour of the person for 

any excess sum-paid by him over and above his 

Shareof ‘the debt, on the properties of the other 

sharers in proportion to the sums which they should 
tii) Defendant No. 5 being an attestor to the partiticn 

` deed and-mention.- of that«deed having. been made 
in every oneof “the sale deéds obtained‘by the" 5th 
defendant. his omission to ascertain the’contetita of 


X of | the partition deed should be coustrued* as -wilful 


abstention from an enquiry which Le ought to have 
made,, and it must be taken that the 5th defendant 
is a purchaser of the items with actual or construc- 
‘tive notice of the- covenants: contained’ in the 
partition. deed, and the charge created thereby, 
~.44) The covenant „being a restrictive in the 
nature of an obligation annexed to tbe ownership 
of immovable property, within the meaning cfs 40 of 
Property Act, the plaintiff- was | 
.entitlea tothe benefit of such’an obligation; he could 
enforce specific performance thereof not only against 


- defendants Nos ! and 2; but'aleo against any. trans- 


ferée- from them with notice of such covénenta, 
“The effect was to place the 5th defendant in no better 
osition than defendants Nos; 1 and 2 and: he, must 
é@ deemed. to - be one bound: by the restrictive 
covenant or obligation asif he werea party to such 
ecovenant;the Ist defendant or 7nd defendant could po 


‘claim priority or any right of subrogation in respect 


of the payment by each of them towards he mortgage 
decree debt, because that sum was part of. the debt 
which they undertook to pay out of the share of- the 
properties allotted to them under the partition deed. 
What was now, claimed by the plaintiff in the suit as 
due from the Ist defendant or 2nd drfendant, repre- 
sented only another portion of the mortgage debt 
undertaken to be paid by defendants Nos.] and žin 
the aforesaid manner. The general principle is that 
a later purchaser or mortgagee who undertakes to 


object the rale in Ayerst . v: Jenkins did not apply. .pay two prior encumbrances but pays only one and 


Per Barlee, J;—The,.transfer. was made in ‘fulfil- 
ment-of an agreement, of ‘which the consideration, 
being past concubinage, 
YAMANAPPA Ot : ae 

5. 10.. Ses Agra Tenancy Aor, 1901, s3. 4 (5), 

154 RAY z : 669 


—-——— 88. 40, 82, 95, 100—Partition of properties 
and debtg—Covenant in deed that: in:‘case any of 


ges 


Bom. 464 





C the parties has to pay more than his share of the 


debts, the others are to indemnify him out of their, 


was immoral. > _SABAVA v. | 


not the other, could not resist the claim of the encum- 
brancer not so paid, by setting up the discharge of 
the other encumbrance as a shield and claiming 
priority for the amount paid in discharge of it. 
A purchaser-from such-2 purchaser with notice of the 
covenant could not alsoclaim any right of subrogation 

iiv) The indemnity - clause in Ex, B entitled bim to 
adequate. compensation for the Isss and hence 
a reasonable rate of interest could be allowed to him as 
compensation due to him under the indemnity clause, 


6 
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(v) Though the 5th defendant was not entitled to any 
priority over the plaintiff s claim, his right to claim 
contribution under ss. 82 and {$5 of the Transfer of 
Property Act was available to him. 4 . 

wi) In view of the fact,that the major portion of the 

' purchase money paid by defendant No. 5 .for some 
of the items went towards the discharge of mortgage 
decree debt,it would not be unreasonable,if they were 
directed to be sold last in execution of the plaintiff's 
decree and there could be no prejudice to the realisa- 
tion of the decree amount by the plaintiff. ABDUL 
Razak v. ABDUL RAHIM Mad. 287 
-——— 8. 41~Applivability of, SEE LIMITATION Act, 

1902, s. 10 : 317 
———8. 41—Protection under, if can be claimed 

by an auction purchaser — Conditions for appli-. 

cability of section— Enquiry about title of real 
owner not made—Benefit of s. 41, if available— 

Court sale— Warranty of title—Statutory rule of 

estoppel—Remedy available where there 

saleable interest—Civil Procedure Code (Act V of 

1908), 0. XXI, r. 91. 


Section 41, Transfer of Property Act, only applies: 


to voluntary transfers and cannot“ be, made applic- 
able to a transfer by operation of law. Consequ- 
ently, protection under s.-41 cannot be claimed by 
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sale and purchased them at auction. 


is no” 


UE 
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servant made could be considered to be reasonable _ 
or not. One who hasnot made an enquiry about ` 
the title of the real owner cannot “be permitted to 
seek the protection of 3..4], Transfer of Property 


Act. SHAHAR Bano Becas v. Bas BAHADUR SINGH 
Oudh 357 
S. 43. SER LAKDLORD AND TENANT 1099 


§.43—Mortgage—Security, if canbe trans- | 
ferred to any other property or to the interest of 
transferor in any other property. m 
A owned four houses P, Q, R and 5. In 1917, he 

executed a mortgage deed purporting to transfer 
houses P and Q to the plaintif. In 1922, he mort- 
gaged all four houses to the defendant. Inthe ', 
same year plaintiff in execution of a simple money ` 
decree against A put all the four houses tọ: 
During the 
coarse of the execution proceedings an objection was - 


A 


made by one N that she owned half the house and: 


this objection was allowed. After auction purchase, 
plaintiff applied for partition and as a result houses 
P and Q were allotted to M and houses R, and- 8 


this partition suit plaintiff also purchased houses “ 
P and Q. The defendant sued for sale on the basis - 
of his mortgage joining plaintif as a “ party 


an’ auction purchaser. A- person claiming the bene:~ his claim for priority of his mortgage of 1922 was" 
allowed. Plaintiff then sued to put to sale houses ~ 


fit of 5.41 of the Transfer of- Property Act has first 
to--prove that he was an ostensible owner of 
a property with the consent express or-implied of 
another, and'that he made a transfer of it. It cannot 
be, said that.a person making a purchase at an 
auction sale isatransferee from a transferor who 
was in possession of the property with the consent 
express or implied of another. In order to claim the 
benefit of s,41 it is necessary for a person claiming 
the same to establish the following points :—(1) that 
the transferor is the ostensible owner, (2) that 
he isso by the consent, express ‘or implied of the real 
owner, (3) that the transfer is for consideration, and 
(4) that the transferee has acted in good faith, taking 
reasonable care to ascertain that the transferor had 
power to transfer. If any one of these elements is 
wanting, the transferee is not entitled_to the benefit 
of the seGtion. . eek 

At a Court sale there is no warranty of any kind. 
Allthat issold isthe right, title and interest of the 
judgment-debtor with all its defects. Where the 
property sold is mortgaged property, sold in execu- 
tion for paying offthe mortgage debt, the interest 
of the mortgagor as well as of the mortgageé passes 
to the purchaser and nothing more. An ` auction 
purchaser cannot avail himself of the statutory rulé 
of-estoppel which is based on the principle that a 
person who has allowed another to hold out to be 

“the ostensible owner should not be permitted to 
defeat the title of a transferee who has- purchased it 
after making full enquiries and for consideration. 
As there is no warranty of title in an execution sale 
the only remedy which the law gives to an auction 
purchaser isthe refund of the purchase money in 
case the judgment-debtor is found to have no sale- 
able interest at all, as provided by O XXIJ,r. 9), 
the Code'of Civil Procedure: 

In the case of a mortgage it is not enough to say 
that an enquiry as regards the possession of the 
property had been made through a servant, who hed 
told the master that the mortgagor alone’ was in 
pogsession, and that he had no other co-sharer The 
transferee should place before the Court the evidence 
showing what enquiries had been made by the 
servant, so that the Court might be in a position 


of . 


R and S onthe basis of his mortgage of }917 and 
alleged’ that although the" property mortgaged to 
him in 1917, consisted of the houses P and Q, yet 
as his mortgagor through him had exchanged this 

roperty for the houses R and 5 the sécurity of the 
fatter two housee was substituted and the result was 
that he could claim the whole of the houses Rand 9 
as his security and bring them-to sale: 

Held, that the houses P and Q: were separate and 
distinct from R and S end as the property originally 
mortgaged was houses Pand Q, the interest in the 
houses R and S whichthe mortgagor, may be said 
to have acquired was not an interest in houees P 
and Q and that there was nö authority for the pro- 
position that the cecurity could’, be transferred to 
any other property, or to the transferor’s interest 
in any other property. BABU LAL v. Noor MOHAMMAD 

` nr . All. 313 
$ 52—Lis pendens doctrine of—Applicabi- 
lity to pre-émption suits i 





os 


to plaintiff" In execution of a decree for'costs of: .* 


and? ` 


“The doctrine of lis pendens applies to a suit for , 


pre-emption, SALAMAT ALI v) Nur MUHAMMAD Kaan 
: f E Oudh 258 
—— s 52—Mortga,e decree—Sale+ Purchase by 
defendant at private.sale—Defendant wishing to 
take advantage of private sale—Duty to intervene . 
-in execution proceedings—Suit for possession by 
“mortgagee against purchaser- Maintainability of. . 
The plaintiff obtained a simple mortgage-from one | 
S and obtained a decree for sale. The property was 


. sold’ in.execution and purchased by the plaintiff on 


May 4, 1928, Another decree against “S was passed 


“in favour of. the mortgagee, a bank,on August 30, 1923, 


and the defendant purchased the decree in 1924, and 

brought the property mortgaged to him to sale in 1927. 

The defendant obtained an order amending the 

decrees in the bank's suit with the result that’ the 

property mortgaged to plaintiff was added to the 

property mortgagéd to the bank and the defendant 

obtained delivery of possession in December 1927, 

The plaintiff fileda suit on the allegation that 

when having purchased the property mortgaged to ` 
him he went to take, possession of 
resisted by the defendant : 


to judge for itself whether those enquiries which the-- Held, that s. 52, ‘Transfer of Property “Act, stood 


< 


it, he was = 


> 
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in the way of the defendant aud that assuming that 
the defendant's purchase was like a purchase at a 
private sale, the purchase was subject to the decree 
obtained by the plaintif and was also subject to 
the result of the execution of that decree. If the 
defendant wanted totake advantage of a private 
sale made bya mortgagor after the decree, it was 
his duty to intervene in the execution proceedings 
and to pay the mortgage money and to stop the 
sale, After the sale has taken place, it is not open 
to the Purchaser from the mortgagor, against whom 
a decree for sale has been passed, to’ say that he can 
nullify the purchase under the mortgage dec- 
ree, 
Held, also, that the property purchased by ‘the 
z. plaintiff not being included in the mortgage in 


» favour of bank, the plaintiff would never know that : 


“property has been sold in execution of the bank's 
. decree; andit would certainly not be his duty to 
make the-defendant aparty to the execution pro- 


_ ceedings, SITAL PRASAD v. MOHAMMAD MURAUWAT Yar 


~- n, The presumption allowed by s. 


KHAN All. 187 


——-— s, 53 asamended In1929—Fresumption’ 


as to gift being made to put property out of 
reach of creditors—When arises ; 
53, el (2) of the 


old Transfer of Property Act finds no placein the 
Act as amended in 1929. 

Itis only when there are creditors in existence 
at the timeof the gratuitous transfer or when a 
-transfer is måde just before a man embarks on 
some very hazardous speculation that it can be 
presumed:that the gift is made with intent to put 
his property out of the reach of bis creditors. Ex 
parte, MAUNG THAN SBIN v. U Po Nyon d 

i . eee Rang. 1091 
5 54, -SEE TRANSFER or PROPERTY Act, 1882, 








B. 6 (b) P eee 464 
s. 55. SER TRANETER or Property Aor, 1582, 
8 3 : "529 
s 55 Sep VENDOR AND PURCHASER 781 








s..55. (1) (f;—Sale—Part of consideration 
left with vendee to pay, creditor—Non-payment— 
Vendor paying creditor—Vendee not given posses- 
sicn of ‘property bargained for—Venaee obtaining 
mutation of his name on property obtained posses- 
sion of—Suit for damages—Maintainability of 
` —Contract Act (IX of 1872), 8.39: . - 33 

The plaintiff sold some. property to the defendant 
for Rs. 400 executing a sale deed in his favour. Out 
of the sale consideration a sum of Rs 262-8-0 was 
left in the. handsof the vendee to be paidtoa 
creditor of the vendor. The money was not paid: 
to the creditor and plaintiff had to pay Rs. 657 odd in 
consequence of the vendee’s failure to fulfil. the 
terms of the contract contained in thesale deed. 

Plaintiff sued to recover this sum as damages fiom 

the vendee who said that the reason for failure to 

carry out the- terms of the contract was that he 
was-not put in possession of the property sold-to him. 

It appeared that the plot agreed to be sold was 

“part ofthe sir of the co-sharers “in the mahal and 

the vender had intended to obtain the permission 

ofthe otherco-sharers to transfer yi 
vendee, but the co-sharers refused to agree to this, 


«and the-‘consequence was that the plot itself was 


not transferred. Thevendee, however, succeeded in 
getting the whole of the zemindari share of the 
vendor transferred to his name and he further 
obtained an assessment of rent in his favour in a 
portion of the plot and this was transferred to the 
vendeg who obtained mutation of his name to the 
extent of the whole of the cemindart share of the 


re 
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the plot to the... — ss 60 and 63-Æ-Morigage 
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vendor which was described in the sale deed as being 
equivalent to the plot which he desired to obtain: 

Held, that the vendee had no intention of putting 
an end to the contract, and in failing to fulfil his 


-obligation under the sale deed he -apparently tried to 


gain two advantages. He secured an equivalent 
to the property which it was intended to transfer and 
at the same time he withheld the consideration which 
he was bound to hand over to the vendor under the 
termsofihe deed. The vendee accepted the zemin- 
dari share which was capable of being transferred 
to him and which was described in the sale deed ag 
being equivalent to the epecified plot in lieu of the 


, sale consideration named_m the deed ard that the 


plaintiff was entitled to a‘decree. Mataura PRASAD v 
Raw EARTP All. 304 


—_ s. 58 as amenced by Act XX of 1929 

(c), proviso—Scope of. 

The object of the proviso-to s, 58 (e), Transfer of 
Property Actas amended by Act XX of 19:9 ig 
only to restrict the inference to be drawn in favour 
of the mortgage cnly when the condition of re- 
purchase is embodied in the document which purports 
to effect the. sale, but the inference of mortgage 
does not necessarily arise from the mere fict -that 
thecondition was embodied in tke same document. 
Ram Narayan v Ram RATAN f Nag. 354. 
- „S. 59—Mcrigage by deposit of title deeds 

—Validity of in Cantonment to which s. 59 has been 

ertengo i 

No mortgage by deposit of- title ‘deeds 
effécted within the limita aia Cantonment to which 
the provisions of 8.59, Transfer of Property Act have 
been made toapply. PUNJAB AND -SINDH Bank, LTD. 
v. ISHAR SINGH Asa SINGH -> Lah.1060 


s. 59—Registration Act (XVI of-1$08), s 17 
—Mortgage by deposit of title deeds—Letter accom- 
panying deposit, when requires registration— 
‘Declare, meaning of. : 

A person who had received loans from another from 








‘time to time executed a document in favour of’ the 


latter to the following effect. “On demand’ I promise 
topay P or order the sum of Rupees ‘Thirty-two 
thousand bearing interest at.10 per cent. per «annum 


. for value received in cash. For which I have placed 


Held, ti) that the document was merely a record of a 
transaction that had already taken-place and was not 
intended by the parties to be the repository in which 
the bargain between them was contained; 

(it) thatas it was recited in the subsequent mort- 
gage the mortgage by deposit could be proved without 
reference to the document above referred to 

Held, further, that the word ‘declare’ ing 17 
Registration Act, is ejusdem generis with the otker 
words ‘create’ assign or limit, withwhich it ig 
in contiguity and the document did not come within 
the ambit of s. 17, Registration Act. S. P.K., R.R. M 
CHETTYAR FIRM v, ADMINISTRATOR-GENERAL OF BANGAT, 
Rang. 457 (b) 
or by conditional 

sale—No steps to foreclose it—Mortgage, if can 

still be redeemed, ; i 

Where a mortgage was:by conditional sale, but on 
foreclosure proceedings were taken, the mortgage 





. could be redeemed. PAL SINGH v Bnora Sina 


pS : Lah. 969 

- 8 61—'Mortgagor, if includes mortgagor's 

heirs and survivors—Mortgagor creating more 

-than one morigage—Right to redeem ` separately— 
. i e 
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. Stipulation for simultaneous redemption—Whether 
amounts to contract for consolidation. i 
Under the provisions ofs. 61 of the Transfer of 

Property Act, a mortgagor creating more than one 

mortgage is entitled to redeem them separately 

unless there is a contract to the contrary. Where, 
however,, there is a stipulation in the second deed 
for simultaneous redemption, then it would amount 
to a contract for consoildation, 

The word ‘mortgagor’ in s. 61, Transfer of Prop- 
erty Act: includes not only the mortgagor himself 

but also his heirs and survivors. JAIPAL SINGH v. 


LACHEMAN SINGH Oudh 543 
ss. 64, 70:(b)—Mortgage of undirided 
share—Partition—Mortgagee’s right to enforce 


mortgage against share allotted 

Improvements subsequent to 

accession to property. 

A mortgage ofan undivided share which under a 
partition has been allotted to another  co-sharer 
cannot, in the absencs of fraud, be enforced by the 
mortgagee against the share originally mortgaged, 
the mortgagee'’s sole’ remedy being to proceed 
against the share which’ has been allotted tohis 
mortgagor in lieu ofthe share mortgaged. In such 
a case “the pledgeassumesa new form “and the 
security is shifted, as a result of the partition, from 
the undivided share of the mortgagor on to the 
property which has fallen to his share. The fact that 
the property which was allotted tothe mortgagor in 
the family parlition has been subsequently transfer- 
red by him to third parties makes no difference as 
far as themortgagee’s right is concerned for in 
each case that transfer is of the right, title and 
interest of the mortgagor, and the transferee does 
not and cannot, acquire higher rights than those of 
the mortgagor. 
buildings constructed on these properties by the 
mortgagor or his transferee must be treated as 
accessions to the mortgaged property “and as such 
available for satisfaction of the plaintiffs mortgage 
debt. AMAR SINGH v. BHAGWAN Das Lah. 104 
s.67. Seg PRESIDENCY Towns INSOLVENCY 

Act, 1909, ss. 17 AND 46 - 399 

ss. 67-A and 100 as amended in 1929 

—-WRether the principle of s. 67-A applies to 

charges-Caleutta Municipal Act (III of 1923), 

s. 205, : 

The intention of the legislature in introducing 
the new s. 67-A in the Transfer of Property Act, was 
undoubtedly to compel a mortgagee, who is entitled 
to the same kind of decree in respect of several 
mortgages over the property of thesame mortgagor, 
to consolidate his mortgages and enforce themin a 
single suit, provided he has not contracted out of 


to mortgagor— 
mortgage—Whether 





his obligation and the same obligation is placed 
upon a charge-holder under s 100: The words 
“go far asmay be” in that section are inserted 


because the legislature realised that some of the 
provisions of the Act which deal with the rights and 
liabilities of mortgagors and mortgagees would be 
inapplicable to charges, 
V ARUNOHANDRA SINGHA Cal, 24 (b) 
s. 68. XEE CoNTRACT AOT, 1872, s, 21 
X 1030 
s. 68—Simple mortgagee, if entitled to 
decree for money independently of the mortgage 
A mortgagee in respect of a simple mortgage, in 
view of the provisions of s. 63, Transfer of Property 
Act hæ, no cause of action for a relief in the shape of 
a decree for money, independently of the mortgage 
and apart from his rights as mortgagee. Where none 
of the cls. (b), (c) or (d) of that section are satisfied 








The improvements effected, and new 
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he can only sue on his rights ex contraciu upon the 
covenant under cl. (a) and it is not open to him to 
ignore the mortgage and fall back on the debt. 
SUKHADAKANTA V JOGENEIRKANTA Cal. 878 
— S. 82, SEE TRANSFER oF Property Act, 1882, 
s. 40 287 
——— s. 92 as amended by Act XX of 1929, 
—Subrogation, right to—When arises— Presumption 
of intention to keep alive opricr discharged 
incumbrance—Whether arises—Proof of registered 
agreement of subrogction - Necessity of—-M@e fact 
that money borrowed is used for prying off previous 
charge—Whether gives lender the benefit of the 
discharged security. A 
By the enactment of s. 92 of the Amended 
Transfer of Property Act, the law to the effect that 
the intention to keep alive the prior discharged 
incumbrance could be presumed, has been changed 
so that now there can be no presumption of intention 
to keep alive the mortgage and the person 
who has advanced money to a mortgagor, money with 
which the mortgage has been redeemed, has to prove 
the existence of a registered agreement of subrogation 
before he can claim that relief. The mere fact that 
money is borrowed and used for the purpose of pay- 
ing off a previous chargs does not by itself entitle the 
lender to the benefit of she discharged security, The 
right to the benefit depends upon the existence of an 
agreement between the borrower and the lender by 
which it is provided that the subsequent lender must : 
be substituted for the earlier creditor, n 
Where a person who is not bound to pay off a 
prior encumbrance takes a sale deed and does not 
get the mortgagor to agree that he will have a 
right of subrogation, he cannot say that he should 
be subrogated to the position of the prior mort- 
gagee whose mortgage was redeemed by the 
mortgagor with the money he advanced to the mort- 
gagor in consideration for the sale made in his favour, 
MUHAMMAD Raza v., BILQIS JEHAN BEGAM 





- Oudh 84 
— — ss. 95, 100. Sez TRANSPER or PROPERTY 
AcT, 1882, s. 40 287 


—— s.100—Charge—One party by his own 
default failing to create a transaction which * 
would bind the other—Whether can claim charge 
on the property—Intention of parties, if material. 
The defendants in 1919 passed a sale deed for 

Rs 5,010 to the plaintif and this deed was registered 
through Court in 1923. The plaintiff sued on this 
sale deed but the defendants contended that the 
document was not intended a3 a sale deed, but that 
it was to be accompanied by an agreement to re-con- 
vey by the plaintiffand both these documents were 
to be registered together, but the plaintiff failed to 
execute the agreement to reconvey and therefore the 
whole transaction was incomplete and void. It was 
held in thiscase that the transaction did not amount 
to a sale, because the intention of the parties was to 
have another document by which either a right of 
re-purchase was given to the defendants or the right 
to redeem it would be given ifthe transaction 
amounted toa mortgage by conditional sale. Sub- 
sequently the plaintiff filed a suit to recover the 
amount advanced under the sale deed alleging that 
this operated as a mortgage and that the sameshould 
be recovered by sale of the property: 

Held, that whatever the intention of the parties may 
have been, the failure to carry it out was due to the 
plaintiff's owndefault, and therefore, there could be no 
question of acharge being created under s. 100 of 
the Transfer of Property Act. ° 

Where one party by his own default has failed 
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tocreatea transaction which would be binding in, 
law on the other party, he cannot by reason ofany 
supposed intention of the parties claim a charge on 
the property. PEATTECHAND v. Uma VALOO Bom 241 
s 111(g)—Forfeiture, doctrine of —Denial 

of landlords’ title by lessee in previous suit and 
setting up title in‘himself—Forfeiture, if effected— 


Refusal to pay rent—Whether amounts to 
disclaimer. SAN 
The doctrine of forfeiture must be applied with 


the utmost possible precaution, Where the lessee has 
stated if a former case that Le was not a tenant of 
any one and no one eleehad any right in it, this 
constitutes denial of the landlord's title and setting 
up titlein himself and consequently, s 111 (g', 
Transfer of Property Act applies to the case giving 
the plaintiff right “to eject him. Where the, dis- 
claimer isdone with an express repudiation of the 
tenancy under the landlord itcan operate as forfei- 
ture. i ; 

Refusal to pay rent ‘by itself cannot be said to 
amount toa “disclaimer "—though it may be evi- 
dence ofa disclaimer. Mapno LAL. v. LAL BAHADUR 
SINGH è m All. 517 
———— 885, 116, 106—" In the absence of an 

agreement to the contrary“ in 8 116—Whether 

refers to agreement as to terms of holding over. 

The words:“ in the absence of a contract to the 
contrary” in s. 116,` Transfer. of Property Act refer 
to an‘agreementas tothe terms of holding over 
renewed from year to year, or from month to month, 

according to the purpose, for which the property is 
leased as specified'in s 106 and they do not refer to 
the terms of ‘notice. “DASRATHI ` KUMAR v. Sarat 
OHANDRA Cal. 722 
88.117, 111—Applicadility of—Agricultural 

tenancy, whether can be détermined by express 

surrender, f 

The Transfer of Property Act is not applicable to 
an agricultural tenancy under s. 137, Transfer of 
Property Act and therefore s. 111, el. (e), Transfer 


of Property Act, would not apply, under whicha - 


lease of immovable property can be determined by 
express surrender, that is to say, in case the lessee 
yields up his interest under the lease to the lessor 
by mutual agreement between them - NILAJI Moropa 
NAIK v. Nacinpas MOTILAL ` Bom, 293 (b) 
———_ 6, 122. 
1882, s. 6 (b). ~| - 464 
8.126—Gift of immovable property—Deed 

of gift—Whether can be revoked subsequently. 

If the indenture amounted to a deed of gift and 
operated as such then subsequent revocation, if any 
could not have a valid effect. Luoy ‘Moss v. Mou 
Nyein May Rang. 1113 
Trust—Descendants of founder -Right to sue for 

enforcing proper management of trust— Civil Proce- 

dure Code (Act V of 1908), s. 92. 

Descendants of the founder of a trust have an 
interest inthe trust which is over and above that 
which the public generally have or might have in‘a 
public trust and have a locus standi to sue if 
the provisions of that trust have not been carried out 
or have been rendered impossible of being carried 
out. Gori Nata v. DELHI CLOTH AND GENERAL MILLS 
Co., Lrp, DELEI Lah 570 
Trusts Act (il of 1882), ss. 3, 64— Bona fide holder, 

af legal owner. 

Where any one holds property in trust bona fide, 
whether the trust is express or implied, he is in 

ossession as legal owner, ‘CHARTERED BANK oF 
NDIA, AUSTRALIA AND OHINA V, ĪMPERIAL BANK oF INDIA 

Cal, 903 
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~8.-32—Rights of creditor against trustee 
and trust property—Right of subrogation to trustee's 
right of indemnity—Whether can be decided in 
excution. ` 4 
A decree may be passed against. the trustee who 
has made the contract (or borrowed the money) enforce- 
able against the trustes perscnally It may also be 
enforced against his ‘beneficial interest in the 
estate. But the creditor has mo. right to obtain a 
decree -executable against the estate. The creditor is 
not debarred from a right of subrogation to get the 
“ benefit of trustee's right of indemnity by reason of 
the fact that he was not atthe date ofthe transac- 
tion aware thathe was dealing with atrustee. The 
creditor may beimpeded by any obstacle which the 
estate could raise against the trustee or executor 
and the creditor has the right to step into the shoes 
of the trustee, but these shoes may be _, too small, 
or may not be there at all. Adequate , or 
not, such is the only right which’ the law allows the. 
creditor vis-a vis the estate, ' 


Provided the- suit be appropriately framed, the 
~ matter of subrogation and indemnity may be deter- 
‘mined in the suit by the creditor against the trusteé. 
It is not open tothe creditor to ask the Court to 
investigate the matter of indemnity and’ subrogation 
in execution, as itis nota. matter within the scope 
of s. 47;,Oivil _ Procedure Code. Mackintosh Rurn, 
Lrp. v. SHIVAKALI KUMAR Cal. 282 


U. P. Court of-Wards Act (IV of 1912), ss 53 
and 55. See Cuivin Procepurs Copz, 1°C8, 
O. XXIII, r.l | 704 


U. P. Excise ActiiV of 1910) s. 53, Sze ExoIsE 
Act, 1910, s. 69 (a) (b) 255 


- — 88. 60 (a), (f), 53—Charge under--Plea of 
guilty—Acquittal of accused on ground of chavkidar 
being not authorised to- search—Legality of— 
. Procedure when no case is made out—Criminal 
Procedure Code (Act V., of 18$8), s. 253. 

The accused was prosecuted for offences under 
=s. 60 (a) and (f), U. P. Excise Act and hè pleaded 
guilty tothe charge. But. the Magistrate acquitted 
him on the ground that the chaukidar who searched 
the accused’s house while (illicit distillation was 
going on, had no legal authority to make a search 
under s. 53 of the Act asthe chaukidar was not one 
of the persons authorised to imakesuch a search, 
that therefore the case for the prosecutior failed com- 
peletely and no offence under the Excice Act could 
be substantiated against the accueed:’ 
Held, that if in the opinion of the Magistrate there 
. Was no case made out against the accused because 
of the alleged illegal search of the’ accused's house 
by the chaukidar, thén he ought not to have framed 
the charge sheet against the accused butcshould 
have discharged him under s. 253 '6f the Code 
of Criminal Procedure for reasons. to, bètirecorded 
by him, 
| Held, also that all provisions as regards the 
searches of houses and the precautions necessary to 
be taken kefore any search is held have been 
framed with aview to protect the - interests of the 
accused; thatthe entry of the chaukidar into the 
accused's house was not apparently against the 
wishes of the Owner of the house nor was it with the 
intention to intimidate, annoy ar insult the owner in 

Possession of the house, and that the judgment of 

acquittal being against the weight of evidence and 

against the accused's plea of guilty, “it.could not -be. 

sustained. Emperor v, UHANDEWA Past Oudh 25§ 


. 





cit -. 


u. P. Land Revenue Act (iJl-0f 1901), 8.44. - Sen 
Acra TeNANOY Act, 1901, s. 165 bs 826 
— ss. 184, 143—Agra Tenancy Act (III of 

. . 1926), s. 225 (2;—Arrears of land revenue from 
lambardar with costs and interest—Recoverability by 

assignee. | 

_ Anarrear of land revenue due from a ‘co sharer 
toa lambardar stands on avery different footing 
from an arrear of land revenue due to Government, 
and s. 18t. of the U. P. Land Revenue “Act 
itself, contemplates an assignee of land revenue 
recovering hisarreart of land revenue from a lambar- 
dar with costs and -interest. Underthe new Agra 
Tenancy Act interest atone percent. -per mensem 
on arrears of land revenue due from alambardar to an 
assignee of land revenue has now been made ex- 
pressly payable. There is nothing in the Oudh Rent 
‘Act or Land Revenue Act which disentitles an assignee 
of land revenue from claiming interest on the arrear of 

- Jand revenue due to him and on general principles a 
Oourt is ordinarily bound to award interest on the 
_amount due to a party even by way of damages unless 
there are special reasons disentitling such party from 

: claiming interest. Saas ARA BEGAM v. AMBIKA 
Dutt Rau - 7 Oudh 901 
- U. P. Munlicipahitles Act (Il of 1916), $. 2 (2 — 
‘Other such portable and merely temporary shelter’ 


—Significance of—Chappar, if constitutes a 
building. E 
‘The detinition in s.2 (2), U. P. Municipalities 


Act makes it perfectly clear that a hut-ora shed or 
other roofed structure is a “ building“ for the 
purposes ofthe Act, while a tent or other such 
portable and merely temporary shelter is not.. The 
words “other such portable and, merely temporary 
shelter should be taken ejusdem generis with what 
precedes, viz, tent. ‘Though it is not strictly neces- 
sary for the exception to apply that the shelter 
should be made of cloth or canvas, eg, 8 roof con- 
sisting of nothing but a reed screen tsirki ka pal) 
spread over bamboo poles cannot be a building. 
Shed made of straw and slanting on either side 
supported on four poles cannot ‘invariably be con- 
sidered to bea “ building” as defined in 8.2 (2), 
but what is ordinarily called a “ chappar’” in this 
country may bea building,” if its dimensions are 
sufficiently large. BALA Prasapv MUZAMMIL HUSAIN 
A : All, 612 
.——— SS. 2,180, 221- Street, if includes public 

street—Street taken over by public authority — Rights 

of owner—Occupiers of shops in street— Power of 

Municipality to grant permission to them to erect 

shelter on street-—Owner's rights, if infringed. 

The term ‘street’ as used in the U. P. Municipali- 
ties Act includes a “ public street". It is the wider 
term and the term“ public street" is used in the Act only 
when it is intended to distinguish a street declared 
to be apublic street by the Board under the pro- 
visionsof s 221 ofthe Act from other roads and 
streets. Where the term‘ street" is used in the 
Act, it clearly includes a public street and the 
Municipal Board is empowered to grant permission 
for the erection ofa portico before a shop ina street 
under s. 180 of the Act. 


. The owner's right is limited when a street 
is taken over and vesis in and belongs to 
a public authority. Neither the Municipality 


nor the: owners or occupiers of houses abutting 
a public street are eulitled to appropriate any 
minerals which may be beneath the street, the 
ownership of which remains with the proprietor. 
lt gay be also that there are certain rights to 
the air space above the street to which the 
proprietor of the land is entitled and with 
which the Municipality and the owners or occupiers 
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of houses abutting the street might be prohibited, 
from interfering. The question of what constitutes 
an infringement by a Municipality or by members 
of the public of the rights of the proprietor to the 
air space above a street-is a question of degree. 

The Municipality are, in their capacity as 
custodians of the public interest, entitled to take 
reasonable steps for the convenience and comfort of 
the public who use the public. street The owners 
and occupiers of houses or shops which abut upon 
the public street are entitled io take reasonable © 
steps for their own convenience and comforg and for. - 
the convenience and comfort of the members of the 
public visiting their houses and their shops .The 
erection ofa shelter at a reasonable height from the 
ground to protect the shops and houses and to afford 
ahelter tothe members af the public frequenting 
these shops and houses isa reasonable step which 
the owners and occupier are entitled to take and 
the Municipal Board are empowered under the Act 
to grant permission to the occupiers to erect a 
portico before their shops. ARJUN Lar v. MAHARAJA 
-OF JAIPUR - i All,190 
as 43—Civil Government Pleader receiving 

monthly payment for giving legal advice to Lecal 

Officers outside Court hours—Whether a salaried 

Government servant. ee 

Where the Oivil Government Pleader of Allaha- 
bad, the defendant received Rs. 50 per mensem for 
giving legal advice to Local Office outside ;.Court 

ours : 

Held, that although the amount he received for 
work outside Court was salary, yet, he was not. a 
‘salaried servant of the Government’ within the 
meaning of s. 43. HARNANDAYI PRASADU Kasra . 
PRASAD - All. 587 
e, 45— Election of Chairman — Sanction of 

Government—Previous sanction, if necessary. 

Per Sulaiman, C. J.—The. sanction of the Govern- 
ment must exist at the time when the election of 
the Ohairman takes place. The election itself is 
prohibited without such sanction. v 

‘Per Bennet, J.—S. 45, U. P. Municipalities Act 
does not require that the sanction should ve pre- 
viously obtained Sanction given subsequently is 
sufficient. HARNANDAN PRASAD v. KAMTA FRASAD 

All. 587 

—-—— ss, 92, 45, 48 —Elections— Members 
qualified to vote recording votes—Vote, tf valid even 

i disqualified person—‘Majority’, 





when given to 

significance of. 

Section 92, U, P. Munisipalities Act, provides:that 
all questions shall be decided "bya majority of 
the votes of the members present and voting’ and 
this tection applies to all questions that may come 
up before a meeting of the Board and ` not only to 
the election of the Ohairman, Vice-Chairman, etc. 
There is no justification for extending the English 
Common Law rule to vctes of Municipal members. 
So long as the member himself is duly qualified to 
vote and records a vote. he is a member “ whois 
“present and voting”. The fact that the person. for 
whom he votes turnsout to be a disqualified person 
would render his vote useless, but it would not be 
accurate to say that the voting itself was not valid. 
The vote was good, but it was futile inasmuch as 
it has been wasted or thrown away. Section 92 
requires that more than half the members who are 
present and are recording their votes on the ques- 
tion put should bein favour of it; otherwise it 


. would not be duly carried. 


As the word “majority " of the votesis used and 
not the greater number of votes, the Legislature 
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obviously intended that there should be only one 
question put at a time and not that votes should be 
asked for on two separate questions put simultane- 


ously. HARNANDAN Prasad v KAMTA PRASAD 
A ' “All. 587 
———-— 88, 180,221. Sze U. P. MUNIOIPALITIES Act, 
1916, e 2 3 190 


———— 88.298 (2) H (c), 299—Bye-law framed 
under s. 298 (2) H (e) by Agra Municipality with 
reference to motor’vehicles—Whether ultra vires of 

` the Mgnictpal Board—License fee, if a tax— 

License fee should be reasonable. 

The bye-law framed by the Agra Municipality 
with reference to motor lorries plying for hire, 
under s. 298 (2) H (c)of the U. P. Municipalities 
Act is not ultra vires, of the Municipal Board. 

The U. P. Municipalities Act itself contemplates 
the making ofa bye-law imposing the obligation of 
taking out licenses on proprietors or drivers of 
vehicles plying for hire and authorises the charging 
ofa fee, to be fixed by bye-law, for such licenses. 
As the Act itself recognizes license fees as some- 
thing distinct from taxes and as something which 
may be imposed and fixed by bye-law, the license 
fee is not identical with atax and it cannot be 
said that it cannot be imposed except in the manner 
prescribed forthe imposition of a tax. 


There is no inconsistency between demanding a- 


tax fer the use ofa motor car for private purposes 
and demanding a further license fee for its use when 
plying for hire. The Act itself contemplates both 
taxes and license fees and it cannot be said that 
there is anything inconsistent between the rules 
made by the Loca] Government imposing a tax and 
the bye-law made by ‘the Municipal Board imposing 
the obligation of taking out a license and charging 
a license fee under s. 298 (2)H ʻe). 

It is a recognized rile of law that bye-laws should 
not be unreasonable and they may be held 
ultra vires on the ‘grounds of unreasonableness 
The intention of the legislature in permitting 
Municipal Boards to charge license fees was to cover 
the expenses incidental to business of licensing, 
such asthe expenses of collection and of supervi- 
sion and regulation. It is reasonable that the Board 
should recover by means’ of license fees the ex- 
penses incurred for such purposes, but 
it was not the intention of the legislature that 
Municiprlities should raise revenue for general 
purposes under the guise of imposing license 
fees : F 

Held, on tha facts that a fine of Rs 100 imposed 
for infringement of the bye-law was high and should 
be reduced to Rs. 50. Bris MOHAN Lat v ar ‘i 
U.P. Prevention ofi Adulteration Act VI of 

1912), S. 4— Article .of food commonly assumed 

to contain foreign admixture nol injurious to 

health—Offer for sale ‘of the article— Article found 

to contain only such mixture—Implied warranty by 

seller, if broken—Offence, if! committed—Pro 

secution by Municipality— Precaution, necessity of. 

lf a particular article of food is commonly as 
sumed to contain a foreign mixture not injurious to 
health and the article offeredor exhibited for sale 
by the accused is found to contain such mixture and 
no more, the implied§warranty held out by him is 
not broken and he cannot be held to ba ~ guilty of 
an offence falling under el. (B; ofe. 4, U. P, Preven- 
tion of Adulteration Act. . 3 

Where there is nothing to show that the accused 
offered to sellor exhibited for sale wheat flour 
which contained barley fiour to any but a negligible 
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extent and that it was due to acause other than 
the inevitable one, namely, the presence of barley in 
wheat crop when tha latter was thrashed, and there 
is nothing to indicate that the flour which’ tbe 
accused offered for sale was to the prejudice of the 
purchaser desirous of purchasing wheat flour com- 
monly accepted as such, the evidence falls short of 
the requirements of s. 4 and the accused is not 
punishable ~ .? 

The Municipal authorities should ascertain before 
launching a prosecution whether the case is one in 
which adulteration can be clearly shown to be of the 
character made punishable by the Act It ishighly 
desirable that if there is any dinger of a prosecu- 
tion proving abortive, no attempt should be made to 
launch it. MITHAN LAL v. EMPEROR All. 222 


U. P. Village Panchayats Act (VI of 1920), 
ss 49, 74 -Scope of —Revision—Panchayat Court 
if subordinate to Court of District Judge. 

The provisions of ss 49-and 74, U. P. Village 
Panchayats Act, are provisions for revision and not 
provisions for appeal As no appeal lies from the 
decree or order of a Villags Panchayat, the Court 
to which it is subordinate within the meaning 
of s. 195 (3) is the principal Court having ordinary 
original civil jurisdiction within the local limits ,of 
whose jurisdiction such civil Court is situate, that 
is, the Court of the’ District Judge, EMPEROR v. 
OSAIYAN ` All. 1239 
Upper Burma Land Revenue Manual, 1910, 

Direction 82. Sze CiviL ProognURE Oopr, 1908, 


s. 60 I -815 


Vendor and purchaser — Bought notes — Milling 
notices—Right to deposit of margin between contract 
and market price Liabilities under such contract— 
Notice—Breach of contract —Damages, right to. 

The appellant entered into a contract with the 
respondents under bought notes, the relevant portions 
of which were as under:—‘Delivery ‘to be taken er- 
hopper during July 1932, the usual Kanaungtoe Mills 
only, as approved by B. R. M. A., date at sellers’ 
option and payment to be made in cash before any 
rice is removed, but not in any case- later than 
immediately after milling, Payment in cash on 
completion of the milling of each 1,000 bags if 
required. If the market priceof the above-mention- 
ed rice declines prior to milling, sellers shall have the 
right of requiring buyers to deposit with sellers 
the margin between contract price and market price 
of the day on which such milling notice is issued for 
the rice deliverable underthis contract, Failing the 
deposit of such margin as stated, prior to time fixed 
for commencement of milling, sellers shall have the 
right of cancelling this contract and ofclaiming on 
buyers for any difference between sale price 
and market price of the day on which milling notice 
is issued for rice deliverable under this contract "' 
The following milling notice was served on the 
appellant: —" [his is to give you notice that we intend 
to commence milling for you at Ellerman's Kanoun- 
gtoe Millon 22nd instant at 3 Pr. m. against above 
sale 1,000 bags Kanoungtoe S. M. S July Please 
arrange that gunnies and twine are at our millin 
good time,-and that you have a representative thera’ 
to pass tha rice during milling. If gunnies are not 
sent to our Mill we will charge 75 per cent. This 
notice must be presented at our mill by the person 
appointed by you to pass the rice. The appellant 
did not take delivery of rice and between dates of 
contract and dates when the milling notices were 
issued the market price fell. The appellant repudimed 
the contractand respondents did not accept this 


evi 


Vendor and purchaser—contd. 


repudiation. When that the appellant neither ac- 
cepted the notices nor deposited the margin money 
the respondents cancelling the contract claimed 
damages: 

Held, thatthe respondents duly exercised the 
option given to them undercl. 8 of the contract to 
fix the dates and mills for delivery of the rice, and 

< that the parties to the contracts were bound respect- 
ively to give and take delivery on the dates and at 
the millstherein named. Prima facie therefore the 
respondents were entitled to recover damages from 
the appellant for failing to take delivery of the 
rice, The respondents would have been entitled to 
regard the appellant's action in refusing to accept the 
‘milling notices and returning them to the respondent 
as an intimation that the appellant did not intend to 
perform his obligations under the contracts. The 
appellant did not withdraw his repudiation of the 
contracts before the due datesfor delivery under the 
contracts or any of them, and, on receiving notice of 
the appellant's repudiation of the contracts the res- 
pondents would have been entitled to treat these 
contracts as at an end, except for the purpose of 
bringing a suit ftorecover damages for breach of con- 
tract. The seller was entitled to require the deposit 
of the margin for the whole of the rice deliverable 
under the contract before the time that had been fixed 
forcommenceing the millingof therice under the 
contract, and inasmuch as the appellant failed to 
deposit the required margin, the respondents were 
entitled to cancel the. contract on 23rd July under 
cl. 9, The respondents were entitled to recover 
damages for the failure of the appellant to take 
‘delivery on the dates and at the mills duly fixed 
in that behalf under the contract. G.Kyr Maune v. 
Morrison & Co. ' Rang. 19 


————Property sold free from encumbrance— 
Vendee, whether can retain purchase money to pay 
off encumbrances—Money not so paid—Whether 
liable to pay it to the vendor—Transfer of Property 

' Act (1V of 1&82),s 55—Proof of damage, if required 

` —Suit for damages, when lies—Coniract Act (IX 
of 1872), 2. 74. f 


. Where it is found that the encumbrances are still 
outstanding, after the sale of the property free from 
encumbrances, the buyer may retain sufficient amount 
to pay off the encumbrances but the amount so 
retained should be paid to the prior encumbrancer. 
He cannot be allowed to retain the amount and 
neither pay it tothe seller nor to the encumbran- 
cer, 

Where in a security bond the vendee, after having 
recited that Rs 19,f09 had beenleft with him for 
payment of the debts due to the prior mortgagees 
stated thatthe vendor for,the satisfaction of the 
Jact that the vendee should pay the amount afore- 
said (rupiya mazkur) by January 10, 1926, demand- 
ed security, he hypothecated his property as securi- 
ty for the same and gave it in writing that he 
should pay the aforesaid amount (rupiva mazkur) to the 
mortgagees by January 10, 1926, and that he would 
raise no objection and then seid: “Jf J fail to pay 
the said amount (rupiya mazkur) by the date men- 
tioned above, 1 shall be liable to pay to the vendor 
aforesaid Rs. 15,000 as damages (karja) in addition 
to the amount aforesaid (rupiya mazkur; For de- 
fault in payment the vendor shall have power to 
realize the amount aforesaid (rupiya mazkur) with 
damages (harja) and costs by enforcement of the 
hypothecation lien, and auction sale of the property 

iven below, as also the other property of every 
description and the person of me; the executant, ip 
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„his obligation. 
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Vendor and purchaser—concld. ih 


as 


any way she may like and I shall have no objection ` 


whatever:” , 

Held, on a proper interpretation of this docu- 
menit, that the defendart vendee agreed thatin case 
of default of payment to the prior mortgagees by 
the date mentioned, he would be liable to pay to 
the vendor both the amount of damages tothe ex- 
tent of Rs. “95,000 as well as theamourt of Rs. 19,800 
which had heen left-in his hands for payment, , If 
the defendant entered into such a covenant, he is 
liable to pay the amount to the- vendor.® Ij isno 
defence to say that he would not pay Rs. 19,800 to 
the vendor so long as it is not established’ that the 
vondor has actually suffered:damages or sustained 
any other logs. Such a defence is.of no avail so far as 
the sum of Rs. 19,800 which was part of 


far as thesum of Rs 15,000 is involved This last 
mentioned sum was in thé nature ofa penalty and 
under s. 74, Oontract Act>the vendor can recover 
only the amount of damages which she can prove 
that she has incurred up “to the maximum 
Rs _ 15,000. There was a special contract under 
which thevendee agreed to pay direct the sum of 
Rs. 19,800 exclusive of damages and costs in, case 
he failed to pay the amount to the previous mort- 


. gagees by January 10, 1926. “On this security bond 


the plaintiff is entitled to maintain her suit for 
recovery of this amount without first -proving that 
she herself has had to make-the payment. to the 
mortgagees. : 

Held, further, that this sumof Rs 19,800 which 
the vendee promised to pay under the security bond 
was a part of the unpaid purchase money. Accord- 
ingly a suit compelling the vendee to make the 
payment would lie. The vendor's remedyis not 
restricted to a-claim for damages for breach of con: 
tract only after vendor has been actually damnifi- 
ed by the defendant's failure.. Narma KHATUN v, 
Basant SINGH ee All. 781 F. B. 
——-—— Purchaser's right’ to damages—Breach of 

concurrent obligations—Readiness and willingness 

to carry out his obligations—Onus of proof—Failure 
of proof — Damages, if can be realised—Amount 
deposited as earnest money—Recoverability of. 

Readiness and willingness to carry out his obliga- 
tion has always been a condition precedent to a 

erson’s right to recover damages in respect of 
Preach of one of two concurrent obligations, The 
onus of proving the readiness and -willingness to 
perform his part of the concurrent obligations lies 
on the purchaser in a snit'by him for damages in 


respect of: a breachof contract of. sale of land. 
That onus, in the absence of any evidence to the 
contrary adduced by the defendant, may be easily 


discharged, nor is a tenderiofmoney necessary in 
the case ofan obligation to| pay money. Evidence 
of inability to discharge the obligation adduced by 
the defendant may, however, render, it necessary 
for the plaintiff to satisfy the Court that he was 
at the material moment ım ja position to discharge 
If itis proved that he was notin a 
position to pay the balance, jhe is not entitled to 
damages even if the vendor has committed the 
breach. He can, however, recover the sum paid as 


a deposit or part of the’ price. ABDULLAH Bey 
CHEDID v, TENENBAUM P. C. 816 
Widow. Ses HINDU Law 809 


Will—Construction— Intention of testator to be 
gathered from terms of ‘will read tvsgether—Con- 
struction of similar words in- different will not to 
be followed—Practice. A 
Where a will provided; “Tri case I dia sonless,my 

| R i 


Pot 


the pura, , 
chase money is concerned, but would have force go” 


of _ 


fro. 149] 


Will—contd. |. 
wife Gunamoyee Dassi shall become the owner and 
[possessor in absolute right, of the rest of my 
properties movable and immovable excluding the 
lands mentioned in the schedule having equal and 
ame powers as myself and with full powers to 
make sale or gift of the same for valid reasons and 
biding by, the following provisions. Only she will 
ot be competent to sell the lands appertaining to 
my ancestral Khanabari to anybedy other than a 
co-sharer: ` - : 

Held, th% the intention of the testator was not 
o create an absolute interest in favour of the 
widow with unrestricted powers of transfer, but to 
enable her to enjoy the properties for her life with 
powers to alienate the same or portion thereof if 
there was any legal necessity for such aliena- 
tion, $ 
- A will is to be read as a whole and the inten- 
tion of the testator is to be gathered from all the 
terms of the will taken together. 

It is always dangerous to construe in one way 
or other by the construction of mofe or less similar 
words in a different’ will which was adopted by a 
Court in another case. The question in each case 

‘is what was the paramount intention of the testator 
' as expressed in the will taken asa whole, ANNADA 
SUNDARI Gupra v, RATAN Ram DES Cal 824 
—Construction—Testatrix- giving property to 
co-widows with power to alienate for charitable and 
maintenance purposes—Remaining property to belong 
to plaintiff—Power to accelerate estate in favour of 
plaintiff—Will, if conferred limited estate on 
co-widows with remainder to plaintiff. 

One of the elementary rules of construction is that 
the document to be construed should be read asa 
whole. It is not permiesible to single out one clausa 
and to hold on the strength of it and without referencs 
to other clauses, thatthe interest conferred upon the 
legatee was that of anabsolute owner, and then reject 
other clauses, which follow and which materially 
qualify the earlier clause, on the ground that they 
arerepugnant to full ownership conferred by the 
earlier clause. The cumulative effect of all the 
clauses should be considefèd to ascertain the intention 
of the testator, 7 

A testatrix made the following provision in her will: 
_ ‘After my death the aforesaid ladies M and D shell 

e owners and possessors of my property (malik wa 
| BA honge) and they will have power to sell and 

mortgage ‘the property) for charity and maintenance 
(khuro nosh) and etc. The power to manage and to 
transfer shall be only for ‘charity and maintenance 
and shall be possessed by D. Whatever propertyis 
left after expenditure on charity and maintenance will 
belong to S as owner (malik). If the two ladies, my 
successors, are pleased with S they, can give the 
` property to him or doas they like:" ~- 





Held, that the word ‘only’ clearly limited the 
power as regards transfer. What the  testatrix 
intended was that S would be the full owner 


of the property after the death of the widows, 
except such of it as might have been transferred for 
charitable purposes and maintenance ; but that if the 
legatees desired to give the whole or part of itto S 
in their life-time, they were at liberty todoso. In 
other words, the limited power of alienation pre- 
viously given was enlarged ifitis to be exercised 
in favour of S. Sansar CHAND v, DURGA DASI 
All, 648 
Person taking under witif full knowledge of 
facts—Whether can set wp adverse title—Possession 
of property before will—Tdking of probate— 
Estoppel—Residuary estate—Whether includes parti- 


GENERAL INDEX. 
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tion of enumerated estates not specijically given— 

Applicability of residuary clause to property not 

known to testator—Claim proceeding as atridhan 

heirs—Order becoming conclusive—Subsequent suit 
in another capacity, whether  barred—Civil 

Procedure Code (Act V of 1908), s. 11. 

The proposition that anyone taking possession 
under a will cannot setup an adverse title is sub- 
ject to the qualification that the election must be 
made with full knowledge of the circumstances, 
Where a person has been in possession of property 
before theexecution of will disposing such proper- 
ty, merely because he takes probate of the will, he 
or his heirs are not estopped from questioning the 
validity of the will i 

The residuary estate, should be construed to in- 
clude such portions of the enumerated estates as were 
not specifically given but it doesnot apply to prop- 
erty unknown to the testator. . ' 

Where the defendants started claim proceedings 
against the plaintiff in their capacity as stridhan 
heirs and theorder passed had become conclusive 
by aguit not having been filed under O. XX], r. 63, 
Civil Procedure Code, a subsequent suit by plaintiff 
for partition under a different title, is not barred. 
SUBODHOHANDRA Nryociv BHUBALIKA DasEz Cal, 410 
WORDS AND PHRASES: 

Access, meaning of, Sre JIVIDENOE Aor, 187?,s. 112 

100 

Case decided, meaning of. SER CIVIL PROOEDURE 

Cong, 1908, s. 115 1183 F.B. 

Common carrler, meaning of. 

Per Costello, J —If a person holds himself out to 
carry goods or ifone makesa business of carrying 
goods from a jetty toa ship in a harbour, he is a com- 
mon carrier. K., CO. Duar v, AHMAD Bux Cal, 206 

Declare, meaning of. Sez TRANSFER oF PROPERTY 

Act, 1882, 8. 59 457 (b) 

Detalned In custody, Sze CriminaL PROORDURE 

Cong, 1898, s. 491, sub-s, (1), cl. b) 991 
Inthe absence of an agreement to the 
contrary, ins 116. See TRANSFER oF PROPERTY 
Act, 1882, ss. 116, 106 722 
Kaemi jote. See BENGAL Tenanoy Act, 1885, s, 85 
1019 

Manager, Trustee and Superlntendent, 

meaning of. SEE RELIGIOUS EnpowMenrts Act, 1863, 

ss 3, 7,12 1215 
Person Interested, meaning of. SEE LAND 

ACQUISITION Act, 1894, ss, 3 (b) 11,18, 20, 26, 31, 34 

865 (b) 
Sge LIMITATION AOT, 

1998, Sos. I, ART, 1*2, cl. (7) 603 
Workmen's Gompensation Act (VIII of 1923), 

s.10—Injury to workman—Reasonable cause 

established for failure to make claim for com- 
pensation within six months of occurrence—Bar to 
maintainability of proceedings, if removed— 

Limitation Act (IX of 1908), Sch. I, Art. 22— 

Whether governs proceedings, 

A workman was employed in works where sand 
was dredged from the creek and sifted so as to 
remove mud and stones, His ordinary duties were 
to spread sand in barges but under the orders of the 
foreman he was with others employed on a certain 
day turning pontoons: 89 as to get the manholes 
upwards, the pontoons being required for the purpose 
of erecting a dredger on them for the purpose of 
removing sand, and in the course of the operation 
his leg was injured by one of the pontoons, resulting 
jaamputation. The accident happened on September 
24,1929. The workman was subsequently employed 
aga watchman and was dismissed in April] or May 


Such date, meaning of 
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Workmen's Compensation Act—contd. 


1930. He applied for ‘compensation for the injury in 
September, 1931 : 

Held, that-he was a workman within the meaning 

. of that term in the Workmen's Compensation Act; 


that the fact that during the period‘of six months - 
immediately following the accident he was employed ` 


on light duties by the employer was sufficient reason 
for his uot having made the claim within that period 
and once areasonable cause was established for failure 


to make a claim for compensation within six months" 


the bar to the 
Act was 


the accident, 
„under the 


of the occurrence of 
maintenance vf proceedings 
removed. 

Held, also that proceedings under the: Act were 
governed by 8:10 and not by the general provisions 
of the Limitation Act, and hence Art. 22, Limitation 
Act, which applies to a suit for damages ‘tor personal 
injury did not apply to proceedings under the 
Workmen’s Compensation Act. Hogan v. Garur 
~ RAMZAN Bom. 247 


ue 
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Workmen's Compensation Act—concld. - 


$.10—Period of siz months provided in s. A 
— Whether relates to claim for compensation: made) 
by workman against employer— English- an 
Irdian Statutes compared. 

The period of six months towhich s 10, Work! 
men's Compensation Act, refers, relates to the clai 
for compensation made by the workman against hi 
employer and has no reference to the period within, 
which an application for the settlement of. thi 
matter by the Commissioner'can be made. 

Section 10. is taken from. s. 14.of the. Englis: 
Statute. The words at the head of the &ction, “ar ar 
application for - the settlement of any matter by: : 
Commissioner”, and the reference toa “ lainit 
compensation against an employer” do-not refer to 
exactly the same thing, namely, that by which pro- 
ceedings are initiated . before the Commissioner. 
ABDUL KARIM V. EASTERN BanGAL. RAJLWAY | > 
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